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Case Study
FINES ENFORCEMENT IN WESTERN AUSTRALIA

1.
The system of fines enforcement in Western Australia is set out in the 
Fines, Penalties and Infringement Notices Enforcement Act 1994 and the 
Regulations with a similar name.  In this paper these are referred to as the 
Act and the Regulations.

2.
What Is A Fine?

A fine is a monetary penalty imposed on an offender by a court in criminal proceedings for an offence.  It includes any costs ordered to be paid by the offender in connection with the proceedings, and certain sums relating to worker’s compensation to be paid by an employer to the General Fund.  It does not include any other amounts of money ordered to be paid in connection with the offence (1).

This exception from the definition of “fine” of other amounts ordered to be paid is important in two particular contexts.  To take an example of an employee convicted and fined for stealing from their employer:  if the employee is fined $1,000, and ordered to pay $2,345 restitution to the employer, the $1,000 is a fine which can be enforced under the Act.  The $2,345 is not.  The second important consequence is that if the employee become bankrupt, the $1,000 fine is not a debt provable in the bankruptcy, but the $2,345 is.  Bankruptcy prevents the employer or anyone else successfully suing the employee for the $2,345.

Fines generally relate to criminal matters of intermediate seriousness, such as drink driving, disorderly behaviour, drug-related crime and theft.  These are generally matters investigated and prosecuted by police.

1.2
What Is An Infringement Notice?
An infringement notice is a notice issued by a prosecuting authority to a person alleging the commission of an offence, and offer the person an opportunity to pay a sum of money in order to have the matter dealt with out of court.  The sum of money invited to be paid is called a “modified penalty” (2).

The prosecuting authorities are those responsible for minor criminal matters such as illegal parking, fare evasion, failing to register a motor vehicle, littering, and failing to register a cat.  The Public Transport Authority and local government authorities are among the prosecuting authorities.  The Acts of Parliament under which infringement notices can be issued are listed in Schedule 1 of the Regulations.

1.3
What Is The Fines Enforcement Registry?

The Fines Enforcement Registry, which is referred to in this paper as “the Registry”, is established by section 6 of the Act as part of the Magistrates Court.  Section 7 provides that the Registrar is an officer of the Magistrates Court and the functions of the Registrar are taken to be functions of that Court.  This point may be significant in the interaction between infringement notices and bankruptcy, mentioned later in this paper.

2.
Enforcement of Fines

If a person is fined by a Court, they must either pay the fine, or apply for a time to pay order, within 28 days.  If 28 days passes and the offender has not done either, the officer of the Court can register the fine with the Registry (3).

2.1
Time To Pay Order

An application for a time to pay order cannot be made if the fine has been registered.  The officer of the Court to which the application for time to pay is made can require the offender to undergo a means test.  The Court officer must make a time to pay order if the offender does not have the means to pay the fine within 28 days.  Any time to pay order must be within the offender’s means (4).  There is no provision in the Act for an offender to apply for a time to pay order after a fine has been registered in the Registry.
2.2
Licence Suspension

When a fine is registered, the Registrar may issue a notice of intention of intention to suspend licences.  This notice must be served on the offender, and must advise the offender that if the amount owing is not paid within a stipulated period, a licence suspension order may be made.  The stipulated period must be at least 28 days (5).

If the amount owed has not been paid within 28 days, the Registrar can make a licence suspension order.  This may disqualify the offender from holding or obtaining a driver’s licence, or a vehicle licence relating to a specified vehicle, or any vehicle.  There is no time limit on this suspension.  It is in force from the time it takes effect, to the time when it is cancelled  - if ever.  Normally the suspension will last until the amount owed is paid (6).

2.3
Cancellation on the Grounds of Hardship

If a fine has been registered, the offender can request the Register not to make a licence suspension order, or if one has been made, to cancel it on hardship grounds.  These are that the licence suspension order would deprive the offender of:

*
the means of obtaining urgent medical treatment for the offender or a 
member of the offender’s family:

*
The principal means of obtaining income with which to pay the amount 
owed,  or

*
the capacity to perform family or personal responsibilities (7)

A request for cancellation cannot be made if a warrant of execution has been issued.  A request must be on the approved form, and must include an offer to pay the amount owed by a specified date or by regular instalments.
2.4
Warrant of Execution

If 28 days elapse after the issue of a notice of intention to suspend licences, but no suspension order is made, and the amount owing is not paid, the Registrar may issue a warrant of execution.
Alternatively, if a licence suspension order has been made, but the amount owing has not been paid, the registrar may issue a warrant of execution.  The effect of these provisions is that a licence suspension order and a warrant of execution may be in force used at the same time (9).

A warrant of execution must be in Form 2 of the Regulations.  It is addressed to the Sheriff and gives details of the offender, the court order, and the amount owed.  The Sheriff is “authorized and commanded by this warrant to seize and sell so much of the offender’s/liable person’s personal property and land as is necessary to recover the amount owed………”

A warrant has an indefinite life.  It ceases to be in force:

*
when a work and development order is served on an offender (10);

*
when it is executed, or the amount owing is paid, or it is cancelled (11)

2.4.1
Saleable Interest

A warrant authorizes the Sheriff to sell the saleable assets of the offender in land or goods.  This interest is determined by taking into account amounts secured on the property, and interests of other people (12).  After these other interests are established, the Sheriff must establish the fair value of the offender’s interest.  This may include getting a valuation (13).
2.4.2
Jointly-0wned Property

The Sheriff can sell property even if it is owned jointly or in common with other persons or persons (14).  If another owner agrees in writing, their interest and that of the offender can be sold together (15).

2.4.3
Advertisement of Sale

The Sheriff must advertise the intended sale in a reasonable manner.  At least 7 days must elapse before the property is sold, unless the property is of a perishable nature (16).

2.4.4
Seizure and Sale of Personal Property

In exercising power under a warrant of execution, the Sheriff may force entry to any place, and seize and remove property.  If the place is a dwelling, the Sheriff is required to obtain the consent of the owner or occupier.  However, if this consent is unreasonably withheld, or the Sheriff cannot contact the owner or occupier, the Sheriff can force entry (17).

2.4.5
Protected Property

Some types of personal property are protected from seizure.  These are:
*
property which the offender holds in trust for another person;

*
clothes and shoes of the offender to the value of $1,250;

*
clothes  and shoes of a dependant of the offender to the value of $1,250;

*
family diaries, photographs and portraits;

*
medical and dental aids and equipment;

*
kitchen and dining furniture and implements to the value of $1,250;

*
bedroom furniture and bedding of the offender to the value of $500;

*
bedroom furniture and bedding of a dependant of the offender to the value 
of $200;

*
laundry equipment to the value of $200;

*
electrical goods used for family entertainment to the value of $300;

*
books, software, computers and other equipment used by a dependant of 
the offender for educational purposes to the value of $3,000;

*
ordinary tools of trade, plant and equipment, professional instruments and 
reference books to the value of $2,500 used by the offender to earn 
income by personal exertion (18).

It is remarkable that in this era the clothes, shoes and bedding of a dependant of the offender beyond these dollar limits can be seized and sold to pay the offender’s fines.  It is also remarkable in this geographically sprawling state no vehicles – even a bicycle – is protected.  Seizure of a vehicle may deprive a person who lives in an outer suburb or a country town of the means of getting to work, shopping for essentials, and obtaining medical treatment.

2.4.6
Sale of Seized Goods

Goods seized can be sold by public auction or by private agreement, at the place of seizure or at any other place, as the Sheriff sees fit.  Seized property is not to be sold at a price that is substantially below its fair value, as determined by the Sheriff.  However if the Sheriff cannot sell it at such a price, the Sheriff can serve notice on the offender advising them of this, and saying that unless the offender pays the amount owing the seized property will be sold at any price (19)

2.4.7
Sale of Land

Any saleable interest of the offender in real estate can also be sold by the Sheriff.  Physical seizure of land is not required.  The Sheriff can lodge a memorial on a title at Landgate, which has the effect of preventing dealings with the land (20).

A sale of the offender’s interest in real estate can be conducted on the property, or at any other place, as the Sheriff sees fit.  It must be by public auction, and must be for a sum not less than the fair value of the offender’s interest.  However, the Sheriff can apply to the Magistrates Court for an order that the offender’s interest in real estate can be sold by public tender, private agreement, for an amount that is less than its fair value (21).

2.4.8
Interpleader

A person other than the offender who claims an interest in any goods or land seized by the Sheriff can give the Sheriff written notice of the claim.  If the Sheriff disputes the claim he can apply to the Magistrates Court, if the property in question is goods, or to the Supreme Court, in the case of real estate.  The court concerned can make orders relating to the ownership of the property (22).

2.5
Work and Development Order

If a warrant of execution has been issued, but no money at all has been paid by the offender or recovered by the Sheriff, the Registrar can issue a work and development order (WDO).  If this happens, any warrant of execution which has been issued ceases to be in force (23).  A WDO may also be issued if the Registrar is satisfied that the offender does not have the means to pay the amount owed, is not the  holder of a vehicle or driver’s licence, and does not have any personal property that can be seized (24).  If a WDO is issued under these provisions, any licence suspension order or warrant of execution that is in force is cancelled (25).  This is in line with the general principle that the various  means of fines enforcement are alternative, not cumulative.

2.5.1
Effect of a WDO

Within seven days of being served with a WDO, an offender must either pay the amount owed, or report to a community corrections centre to be assessed for suitability.  A community corrections officer must decide whether the offender is mentally or physically incapable of performing the requirements of the order, or would pose a risk to the personal safety of people in the community (26).
2.5.2
Work Requirements of a WDO

A WDO requires the offender to do community corrections activities for the number of hours specified in the WDO.  The formula is broadly six hours work for each $300 owed.  Twelve hours is to be done in each week.  The offender cannot leave the State, and must advise of a change of address or employment (27).

2.6
Warrant of Commitment

If an offender does not report as required in a WDO, or does not or cannot do community corrections activities as required in a WDO, the Registrar can issue a warrant of commitment.  This requires that the offender be imprisoned for a time which is calculated by dividing the amount outstanding by $250.  The result is rounded down to the nearest whole number of days.  For example, an amount of $1,100 results in four days imprisonment, calculated as follows:


$1,100 ÷ 250 = 4.4 days rounded down to 4 days.

The maximum time to be served cannot exceed the maximum term of imprisonment for the offence, and cannot be less than one day (28).

3.
Frying Pan to Fire
At any time after an infringement notice is registered with the Registry;  and before

-
any part of the modified penalty and enforcement fees are paid,   and

-
 before a time to pay order is made,

either the alleged offender or the prosecution authority can “make an election”.  This is defined as  “an election in writing to have a charge for an alleged offence heard and determined by a court” (29).
 If this happens, the matter goes before a court, which can impose a fine, or other punishment.  If a person wishes to avoid this risk, and stay within the comparatively mild confines of the infringement notices enforcement system, they can pay some amount, even a small amount, and then election is not open to the prosecuting authority.(s. 21 Fines Enforcement Act).
4.
Methods of Payment

Regulation 11 provides that modified penalties, fines, and enforcement fees may be paid by cash, cheque, money order or credit card.  If payment is dishonoured, proceedings for enforcement can go ahead as if the payment had not been made.  Alternatively, civil proceedings can be taken in relation to the dishonoured payment (30).

5.
Bankruptcy, Fines and Infringement Notices
Section 82 (3) of the Bankruptcy Act 1966 (Commonwealth) provides that fines imposed by a court for an offence are not provable in bankruptcy.  This means that the creditor cannot share in any money which may be distributed by the trustee in bankruptcy, however it also means that bankruptcy will not stop action against the bankrupt in relation to the fine.

Infringement notices may not fit the definition of fine in the Bankruptcy Act, because they are imposed by a prosecuting authority rather than a court.  However, as noted earlier in this paper the Act establishes the Fines Enforcement Registry as part of the Magistrates Court.  The Registrar is made an officer of the Magistrates Court, and any notice, order or warrant issued by the Registrar is taken to be issued by the Magistrates Court (31).

The Federal Court of Australia in State of Victoria  v  Mansfield (32) ruled that 72 parking infringement notices issued by the Port Phillip City Council against Michelle Mansfield were not debts provable in her bankruptcy.  The infringement notice system in Victoria is comparable to that in Western Australia.  Though one cannot speak with certainty until an appellate court has ruled definitively on the matter, it is prudent to assume that an alleged offender is unwise to rely on bankruptcy as a means of getting rid of infringement notices.  As noted in the section above called Frying Pan to Fire, if an infringement notice is not paid, and a prosecuting authority elects to  have a charge for an alleged offence  heard and determined by a court, the court can impose a fine, with all the consequences that can entail.
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CASE STUDY

Letitia and Henry have come to see you about problems they have with fines.

Letitia explains that they live in Flinders Valley, and she works in a bar in Kalgoorlie.  This means she has an hour’s drive each way to work.  Some time ago police were called to a disturbance at the bar where she works.  She became involved in an altercation with police.  She admits that she was tired and emotional after a long days work, and she took to a police car with a hammer.  She was prosecuted for damaging property, fined $1,000, and ordered to pay $2,360 restitution.  She has now received a notice of intention to suspend her driver’s licence.
Letitia says it will be catastrophic for her if she cannot lawfully drive.  There is no work in Flinders Valley which she is qualified to do, there is no public transport between Flinders Valley and Kalgoorlie, and she does not know anyone who would drive her to and from work, due to the difficult hours she works.  Her greatest concern, however, is that her son Osbert is an asthmatic.  On a number of occasions she has had to rush him to hospital, and her driving him there is the only practical way.

Letitia says she has discussed her situation with a number of patrons of the bar where she works, and they have made a number of suggestions.

One has suggested that she could become bankrupt, in order to get rid of the fine and the restitution order.

Another has cautioned her that the authorities may issue a vehicle licence suspension in relation to the car she drives.  This car is owned by and registered in the name of a wilderness tour company which she and Henry operate.

Another patron was obliged to stop work because a creditor sued him, and got an earnings attachment order which took a lot of his pay each week.  He warns her that the Fines Enforcement Registry might make an earnings attachment order on her pay.

Henry spent some time reading about the fines enforcement system, and his suggestion is that Letitia could use her credit card to pay the fine, and then go bankrupt as soon as she has the receipt in her hands.
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FINES ENFORCEMENT IN WESTERN AUSTRALIA

CASE STUDY – QUESTIONS

1.
Letitia is very upset about the possibility of losing her licence.  Her best 
course of action is to:

*
Become bankrupt and list the fine as an unsecured debt in her Statement 
of Affairs;   [No – Bankruptcy Act s. 82 (3)]

*
Go back to the Court that imposed the fine and ask for a time to pay order;


[No - s. 33 (2)]

*
Go to the Flinders Valley police station and apply for a new driver’s 
licence; [No – s. 43 (3)]

*
Ask the Fines Enforcement Registrar not to make a licence suspension 
order on the grounds of hardship [correct answer] [Yes – s. 55A (1)]

2.
One of the patrons of the bar where Letitia works has suggested 
bankruptcy will solve all of Letitia’s problems.  Bankruptcy:

*
Will solve Letitia’s problems; [No – Bankruptcy Act  s. 82 (3)]

*
Will not solve any of Letitia’s problems: [No – Bankruptcy Act ss 82 (1) and 
(3)]

*
Will not help her with the fine or licence suspension but will take care of 
the restitution [correct answer] [Bankruptcy Act  ss 82 (1) and (3)]
*
Will make it difficult for Letitia to get another drivers licence [No – Road 
Traffic (Authorization to Drive) Regulations 2008 – Regulation 24]

3.
Another of the patrons at the bar where Letitia works has warned her that 
the authorities may issue a licence suspension order in relation to the car 
she drives, which is owned by and registered in the name of a company.  
The authorities:

*
Can cancel the vehicle licence of any vehicle Letitia drives; [No – s. 43 (4)]

*
Can only cancel the vehicle licence of a vehicle registered in Letitia’s 
name [Correct answer]  - [ ss 43 (3) and (4)]

*
Cannot cancel the vehicle licence if Letitia becomes bankrupt; [No – sheer 
nonsense]

*
Can seize any vehicle Letitia drives if she becomes bankrupt; [No – 
Bankruptcy Act s. 58]

4.
Another patron at the bar where Letitia works has warned her that the 
Fines Enforcement Registry might make an earnings appropriation order 
on her pay.  The Fines Enforcement Registry;

*
Can make an earnings appropriation order on her pay [No – an earnings 
appropriation order is made under the Civil Judgments Enforcement Act]

*
Cannot make an earnings appropriation order on her pay [Correct answer]


- [as above]

*
Can sue her for the fine, and then ask the Court that imposed the fine to 
make an earnings appropriation order [No – this confuses Civil and 
Criminal remedies]

*
Cannot sue her for the fine if she becomes bankrupt [No, sheer nonsense]

5.
Letitia’s husband Henry suggests Letitia could use her credit card to pay 
the fine, and then go bankrupt as soon as she has the receipt in her hand.  
You suggest Letitia’s best course is;

*
That she follows Henry’s advice [No – potential problem with obtaining 
credit by fraud]

*
That she asks the Fines Enforcement Registry not to make a licence 
suspension order, and advise the Registry formally that if they do not grant 
her request that she will go bankrupt and they will get nothing: [no – 
unlikely to be productive]

*
That she asks the Fines Enforcement Registry not to make a licence 
suspension order on the grounds of hardship, and if that does not succeed 
to pay with a credit card if she can meet the minimum payments; [Correct 
answer]
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