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OPINION

A jury convicted defendant Samuel Graham of two counts of first degree murder. (Pen. Code 1 § 187, counts one and two.) The jury found true the special circumstance allegations appended to count one that Graham committed the murder while engaged in the commission of a robbery (§§ 211, 212.5, 190.2, subd. (a)(17)), and committed the murder while engaged in the commission of a burglary (§§ 460, 190.2, subd. (a)(17)). The jury further found true the special circumstance allegations appended to counts one and two that Graham was convicted of more than one murder in the instant proceeding (§ 190.2, subd. (a)(3)). The jury also convicted Graham of two counts of first degree robbery (§§ 211, 212.5, subd. (a), counts three and four) and one count of first degree burglary (§§ 459, 460 count five). The court sentenced Graham to two prison terms of life without the possibility of parole, and imposed (but stayed under § 654) determinate terms for the convictions on counts three through five.

1   All further statutory  [*2] references are to the Penal Code unless otherwise specified.

Graham asserts the convictions must be reversed because the court improperly barred him from introducing evidence that three other individuals (John Wilkins, Robert Evans and Willie Allen) could have committed the murders. He also asserts the sentence must be modified because a parole revocation fine was improperly imposed.

I

FACTUAL BACKGROUND

A. Prosecution Case 

The Murders 

In April 2007 Frank Bernick lived in an apartment building on Woodman Avenue in San Diego. The two murder victims, Mr. Walker (Bernick's caregiver) and Mr. Collins (a friend of Bernick's), lived with Bernick in his apartment.

On April 17, 2007, Bernick was at home alone when he had heart trouble. He called an ambulance and was taken to the hospital. Bernick later telephoned Walker from the hospital and gave Walker permission to use his van. However, despite numerous subsequent efforts to contact Walker and Collins, Bernick never spoke to either man again.

At 5:00 p.m. on April 18, 2007, the buyers for the apartment building (then in escrow) and their real estate agent visited the apartment building to do a final walk-through. They saw Walker and Collins during  [*3] the walk-through. Both men were alive and well, and the apartment appeared to be in the same condition as on prior occasions. This was the last known sighting of Walker or Collins prior to their deaths. 2
2   Walker had an appointment with his doctor for the following day (April 19, 2007), but did not appear for that appointment.

On April 24, 2007, Bernick (who was still hospitalized) became concerned after unsuccessfully trying to reach Walker and Collins by telephone on numerous occasions. He contacted his brother (Carl) and asked Carl to go to the apartment to retrieve his wallet and keys. He also asked Carl to check on some items, including a pistol and some cash Bernick kept in a safe behind the couch. Carl and his wife drove to the apartment, arriving around 1:00 p.m., and noticed Bernick's van was missing and the apartment's front door was ajar. 3 Carl told his wife to call 911, but to hold off completing the call until he had checked things out. When he entered, he saw the apartment had been ransacked, and told his wife to complete the 911 call.

3   The owner-seller of the apartment building seller had been at the property either April 23 or April 24 and had also noticed the front door  [*4] was ajar, but he did not enter the apartment.

On entering, Carl noticed a foul smell, and saw items strewn about the apartment. He also noticed that a large television set and Bernick's computer were missing. Carl went toward the bedroom to check on Bernick's wallet and keys, but the door was blocked by something. When he tried to clear the obstruction, Carl realized it was a body, later identified as Walker. Carl told his wife to call police, and she responded by saying, "[W]hat's that over there toward the kitchen?" They then discovered a second body (later identified as Collins) lying face down in the kitchen. Carl and his wife then left the apartment, called police, and waited for them to arrive.

The Crime Scene 

Crime scene investigators found the apartment's back door was closed and locked and there were no signs of forced entry. Numerous items were missing, including a large television set, speakers, a DVD player, and a computer tower, monitor and printer. Bernick kept a Smith & Wesson pistol and a $ 500 bill in his safe, and the safe was found open on the floor with the contents missing. 4 Bernick's van was also missing. 5
4   One method of opening the safe was to use the combination  [*5] listed in the owner's manual for the safe, which Bernick kept in a drawer in the computer desk.

5   The missing van was first noticed by police on April 19, 2007, around 5:00 p.m., when they saw it illegally parked on Manchester Avenue in Encinitas, California, approximately 30 miles from the murder scene. The van was impounded the day after the bodies were found.

Police collected a bloodstained sock from the couch in the living room, 6 a bloodstained towel found on the bedroom floor, and a pair of bloodstained jeans. They also collected a cell phone from the bed near Walker's body, that was later determined to be one of two cell phones belonging to Walker.

6   A prosecution expert concluded the sock had been used by the perpetrator as an impromptu glove during the stabbings.

Investigators also dusted the crime scene for fingerprints. A palm print found on the bedroom door and a footprint found on the bathroom door were matched to Graham.

Additional Searches 

On May 3, 2007, police executed a search warrant on an apartment occupied by Ms. Hudson, Graham's girlfriend with whom he lived. Hudson's apartment was approximately seven miles from the location where Bernick's van was found. At Hudson's  [*6] apartment, police recovered most of the items stolen from Bernick's apartment, including his television, DVD player, speakers, DVD's, the Smith & Wesson revolver, and the owner's manual to Bernick's safe. They also found his computer, printer, monitor, and computer accessories. Graham's fingerprints were found on the manual to Bernick's safe, as well as on the computer tower, the DVD holder, and the DVD player.

The Scientific Results from the Victims' Bodies 

Walker and Collins died of multiple stab wounds. Toxicology reports showed Collins was positive for marijuana and methamphetamine. Both men appeared to have been dead for some time before they were discovered. A forensic entomologist examined insect specimens associated with Collins's remains. He concluded the infestation of the remains occurred between April 19 and April 20 and, because infestation normally occurs very quickly after death, he determined Collins was killed sometime between the night of April 18 and the early morning of April 19.

Additional Forensic Investigation 

When police found Bernick's computer at Hudson's apartment, it was set up and operational. A forensic computer technician analyzed the hard drive on the computer.  [*7] The technician determined that both Bernick and Walker had used the computer, and the last use by either Bernick or Walker was at 6:07 p.m. on April 17. The first use of the computer by Hudson was at 12:30 p.m. on April 19, 2007.

Police examined the telephone records and call histories for Walker's cell phone, for Bernick's land line, and for Hudson's cell phone and landlines, concentrating on the period April 17, 2007, through May 2007. Telephone records showed that, between 11:55 p.m. on April 17, 2007, and 12:50 a.m. on April 18, 2007, Walker's cell phone was used to call "Teligence InteractiveMale" 38 times. Teligence InteractiveMale is a service designed to allow gay men to contact other gay men through the use of messages. 7 Telephone records showed Hudson's cell phone was used to place calls to Teligence InteractiveMale during the same time frame. Telephone records also showed that, shortly after this series of calls had been placed to Teligence InteractiveMale, direct telephone calls were placed between Walker's cell phone and Hudson's cell phone, as well as between Hudson's cell phone and Bernick's land line.

7   The system does not itself provide for the exchange of personal identifying  [*8] information, but permits callers to leave messages or receive messages to exchange telephone numbers, which can then be used to establish direct contact between the users.

Additional Scientific Evidence 

The bloodstained sock was submitted for DNA testing, and tests showed the bloodstains from the sock contained DNA consistent with that of the victims. Other samples taken from the sock were tested for comparison with Graham's DNA, and Graham could not be excluded as a possible donor to some of the DNA mixtures recovered from the sock. The expert concluded the statistical probability of a match to the markers present in Graham's profile was 1 in 14,000 Caucasians, 1 in 350,000 African-Americans, and 1 in 16,000 Hispanics.

DNA samples taken from other locations were also tested. A sample was taken from Walker's cell phone, found near his body, and testing of the sample showed Graham was a possible "minor contributor" to the DNA mixture on the cell phone. 8 A sample was taken from the inside door handle of Bernick's van, and testing of that sample showed Graham was a possible contributor to that DNA mixture.

8   The statistical probability of a match to the markers present in Graham's profile  [*9] and the cell phone DNA was 1 in 16,000 Caucasians, 1 in 220,000 African-Americans, and 1 in 39,000 Hispanics.

B. Defense Theory 

The defense theory proffered alternative explanations for how Graham came into possession of Bernick's property, and for who might have committed the murders. The defense asserted that Walker and Collins were drug addicts, but lacked the financial ability to support their habits. 9 The defense theorized that Walker and Collins took advantage of Bernick's hospitalization to contact Graham to trade some of Bernick's property for drugs (thus explaining the telephone records), and Graham's fingerprints were left at the apartment when Graham went there to effect the exchange of property for drugs.

9   Both victims had been homeless when Bernick took them in, and Walker owed over $ 1,000 to Sharp Hospital and had a delinquent account that had been turned over to a collection agency. However, Walker did have modest income from being paid to serve as Bernick's live-in caretaker, and apparently had some funds because he was seen making a withdrawal from an ATM shortly before noon on April 18, 2007.

The defense theory of another killer was twofold. First, relying on evidence  [*10] that Walker was homosexual and had used telephone exchanges (as well as the internet) to make contact with other gay men, the defense theorized Walker may have invited someone to Bernick's apartment to have sex and the unknown person then committed the murders. Second, relying on evidence that Bernick had received prior threats on his life, and Bernick's apartment had previously been ransacked and the perpetrators had left a written threat to kill the occupant of the apartment, the defense theorized the killings may have been committed by someone seeking to target Bernick.

II

THIRD PARTY CULPABILITY EVIDENCE

Graham sought to admit evidence that three individuals had a motive and/or an opportunity to commit the murders, and the prosecution moved in limine to bar the proffered evidence. The trial court ruled the evidence was inadmissible, and Graham argues these rulings were prejudicially erroneous.

A. The Proffered Evidence 

The defense effort to admit evidence of third party culpability focused on three individuals: John Wilkins, Willie Allen, and Robert Evans.

John Wilkins 

In support of the motion to admit evidence as to Wilkins, the defense's offer of proof was that Bernick had been victimized  [*11] by prior burglaries, and that six months before the murders, Bernick returned home after a two-day stay in the hospital and found his house ransacked and many items stolen. Bernick found a message scrawled on his window blinds that read, "Fuck you Frank. You're dead." About one hour before Bernick arrived home to this scene, a neighbor (Mr. Antunez) saw that the door to Bernick's apartment was open and Wilkins was inside the apartment, but did not see Wilkins leaving with anything.

Willie Allen 

In support of the motion to admit evidence as to Allen, the defense's offer of proof was that a confidential informant told police that Allen, a person with a significant criminal record, had confessed to Allen's girlfriend (Ms. Lee) that he committed the murders, and had given her some bloody clothes to hide. Although the defense conceded both Allen and Lee denied to police that Allen had anything to do with the crimes or had ever stated he committed the crime, the defense nevertheless argued the purported admission should be admitted.

The prosecution opposed the motion as to Allen. The prosecutor pointed out that, when police talked to Lee, she still had the bloodied clothes and turned them over  [*12] to police, and DNA testing of the blood revealed it came from an unknown woman. Additionally, Lee told police that she had heard about the double homicide on the news, and thereafter an unidentified person came to her and said, "[Allen] would like you to stash [the clothes]," and she then assumed there was some connection between these events. Finally, the prosecution's opposition asserted that Allen had been arrested on a parole violation on May 1, 2007, and had submitted to a polygraph examination, which was inconclusive. However, police also obtained Allen's DNA sample, compared it to the forensic evidence found at Bernick's apartment and in the van, and Allen was excluded as a contributor to any of the DNA samples.

Robert Evans 

In support of the motion to admit evidence as to Evans, the proffered evidence was that Evans, who was married to the granddaughter of Bernick's downstairs neighbor, had problems with Bernick. On one occasion, Bernick found Evans coming out of Bernick's apartment and Bernick believed Evans had stolen some marijuana from him. Bernick also believed Evans was taking other items from him, and later confronted Evans at a swap meet where he was trying to sell some  [*13] power tools belonging to Bernick. Additionally, Evans worked for a moving company and was strong enough to have carried the stolen television (which weighed 250 pounds) from Bernick's apartment. Finally, when police were at Bernick's apartment investigating the homicides on April 24, 2007, Evans arrived at the scene and, when told Bernick's van was missing, volunteered that he had seen the van parked on Manchester Avenue in Encinitas, California, and police in fact found the van where Evans told them it would be found.

The prosecution opposed this evidence, noting that police had promptly investigated how Evans had known about the location of the van, and Evans told them he had been working on a moving job and had seen the van (characterized as "very distinctive") while driving to the location of the moving job. Police then obtained confirmation (apparently from Evans's employer) that he had in fact been working on a moving job on April 22, 2007, in Encinitas, California, and that the van was parked on the road that was the major artery for the area where Evans was working and was the natural road for Evans to use to get to the job site. The prosecution also argued that, insofar as  [*14] the evidence as to Evans relied on his strength to lift the television, at least one witness (Mr. Madison) had testified he (Madison) had lifted the television by himself, and additionally, the prosecution could introduce evidence that Graham's parole records would show he had tested positive for PCP "not long before this," and that it would be proper rebuttal to introduce this evidence as well as to provide expert testimony that a common effect of PCP use was to give the user "quite a bit of strength."

Additionally, the defense motion--which speculated that Evans committed the murders because he was able to lift and steal the television (and presumably the other property) on April 18 or 19, 2007--contained no explanation of how the property taken by Evans was transferred to Graham's girlfriend as early as April 19, 2007 (when Graham's girlfriend first began using the stolen computer), and no later than May 3, 2007, when police found the stolen television in her possession. 10
10   The court later asked if the defense had any evidence linking Evans to either Graham or Graham's girlfriend, and the defense admitted there was none.

B. The Ruling 

The court ruled that, as to the evidence of Allen's  [*15] "confession" to his girlfriend (Lee), the only evidence of the alleged confession would be from the confidential informant (because Lee denied Allen made that confession), and the confidential informant's evidence would be inadmissible hearsay. As to Wilkins and Evans, the court applied People v. Hall (1986) 41 Cal.3d 826 (Hall) and ruled the evidence inadmissible, finding that:

   "[Hall says] there must be direct or circumstantial evidence linking the third party to the act or perpetration of the crime. . . . [P] I don't see that there is [] direct or circumstantial evidence linking either of these third persons to the actual perpetration of a crime. I mean, there [are] a lot of gaps in here that I see and a lot of innuendo, but no direct or circumstantial evidence. It appears to me that a whole lot [of] people might have been able to commit this crime. . . . [C]an I let that in? I don't think so."

At the next court proceeding, the defense moved for reconsideration as to the third party culpability evidence involving Evans. The defense again reiterated that the evidence should be admitted because (1) Evans was connected to the apartment (through his relationship to the downstairs neighbor),  [*16] (2) Evans was connected to prior thefts from Bernick (because Bernick thought Evans had stolen items from Bernick in the past), (3) Evans was suspected of theft by his employer (the defense asserted Evans was fired from his moving job for suspected pilfering of items while moving clients), and (4) Evans knew where Bernick's van was located. The defense asserted that this pattern of theft, coupled with his connection to the apartment and his knowledge of the whereabouts of the van, was adequate to allow the third party culpability evidence.

The prosecutor argued this evidence, if permitted, would open a host of collateral inquiries. The prosecutor noted that, if Bernick's belief that Evans stole from him in the past was admitted, additional collateral factual inquires would be required, because the prosecutor would be required to introduce evidence that Bernick's belief as to Evans was part of Bernick's larger pattern of paranoia concerning numerous persons Bernick believed were stealing from him. 11 The prosecutor also noted that, insofar as the van's whereabouts evidence was involved, it might be necessary to call a judge as a witness because the judge was the client that Evans was  [*17] moving on the day he claimed to have seen the van in Encinitas. Finally, insofar as the defense theory was that Evans stole the property when he committed the murders, the court specifically asked if the defense had any evidence linking Evans to either Graham or Graham's girlfriend (to explain how the stolen property found its way into the girlfriend's house) and the defense admitted there was none. The court took the matter under submission, and later confirmed its prior rulings as to Evans. The court explained that:

   "If I had some other evidence that connected [Evans] to the crime I wouldn't have a problem, but the mere fact that he may have stolen from him in the past, but he's not found in possession of any of the stolen property . . . in this case . . . none of the items that are found missing are in his possession. . . . [T]he only thing that we have of any substance is the fact that he tells the police I saw the vehicle and I know where it's located . . . . [T]hat's it. [P] And so I will stick by my original ruling. . . . I don't think there is a basis in law for me to allow this type of testimony as to [Evans's] culpability. I think that it places the burden on Mr. Evans[,]  [*18] who is not charged with anything. There is nothing found in his possession. [There] is no DNA at the scene, in the car, anywhere that connects him to the commission of these crimes. And I'm not going to open up that Pandora's box because I think it's confusing to the jury. And there is nothing to link [Evans] to the commission of the crime other than [Bernick's belief] that [Evans] may have ripped him off, and the fact of the finding of the vehicle."

11   The prosecutor explained that he "went through the list the other day for the court of all the other claims of theft and burglary that Mr. Bernick has made, including the claim that the guy sitting in the hospital bed next to him is the one that broke into his house and killed these people."

C. Governing Law 

Third party culpability evidence is admissible if the evidence is capable of raising a reasonable doubt as to the defendant's guilt. (People v. Page (2008) 44 Cal.4th 1, 38 (Page); Hall, supra, 41 Cal.3d at p. 833.) In Hall, the California Supreme Court stated: "[C]ourts should . . . treat third-party culpability evidence like any other evidence: if relevant it is admissible ([Evid. Code,] § 350) unless its probative value is substantially  [*19] outweighed by the risk of undue delay, prejudice, or confusion ([Evid. Code,] § 352)." (Hall, at p. 834.) In describing when such third party culpability evidence is relevant, the Hall court held:

   "To be admissible, the third-party evidence need not show 'substantial proof of a probability' that the third person committed the act; it need only be capable of raising a reasonable doubt of defendant's guilt. At the same time, we do not require that any evidence, however remote, must be admitted to show a third party's possible culpability . . . . [E]vidence of mere motive or opportunity to commit the crime in another person, without more, will not suffice to raise a reasonable doubt about a defendant's guilt: there must be direct or circumstantial evidence linking the third person to the actual perpetration of the crime." (Hall, supra, 41 Cal.3d at p. 833.)

Numerous courts have applied Hall in considering the admissibility of evidence of third party culpability. For example, in People v. Gutierrez (2002) 28 Cal.4th 1083, 1134-1137, the Supreme Court considered whether a trial court had erred in excluding evidence that a third party involved in the trafficking of drugs might have killed  [*20] the victim. At trial, the defendant offered to prove the victim dealt in marijuana and other narcotics, and owed a large sum of money to a drug dealer. (Id. at p. 1135.) The defendant also proffered that the victim had asked him to provide armed protection for her during a drug transaction planned for the night before her murder, and that she had purchased ammunition for this purpose. (Ibid.) In addition, the defendant offered to prove that on the night before the murder, he and the victim met a Mexican man named Pablo for the purpose of consummating the drug deal, and the transaction was postponed when the drugs did not arrive. (Ibid.) The Supreme Court concluded the trial court did not err in excluding this evidence because "there was no direct or circumstantial evidence to link Pablo or any other identifiable third party with [the victim] in the hours before her death, or indeed on the date of her death." (Id. at p. 1137.)

In Page, supra, 44 Cal.4th 1, a defendant convicted of sexually assaulting and murdering a child (Tahisha) claimed the trial court had erred in excluding third party culpability evidence of two other suspects, Phil P. and Brian Z. The Page court described the excluded  [*21] evidence as follows:

   "Defendant sought to introduce evidence concerning a Phil P., 40 to 45 years of age, who resided at the Rimrock Apartments. Steve Pizzo, who lived in the Rimrock Apartments with his wife Mabel and daughter Carrie, assertedly was prepared to testify that the day after Tahisha disappeared, Mr. Pizzo told the police that two weeks earlier, Phil P. had asked Carrie, who then was 11 years of age, to accompany Phil to the desert. According to defense investigator Ron Hawkins, Carrie would testify concerning Phil's invitation and her mother's refusal to allow her to go with Phil. Carrie would further testify that Phil rarely was in the company of the adult residents, and instead spent his time with the children, including Tahisha, in the playground area of the apartment complex. Phil sometimes attempted to teach the children to play tennis, and when he taught a child how to swing a tennis racket, he would put his arms around the child from behind the child. Carrie provided this information to the police the day after Tahisha disappeared. [P] Defendant also sought to introduce evidence establishing that two days after Tahisha disappeared, Brian Z. was arrested by a patrol  [*22] officer for exposing himself and masturbating near the Rimrock Apartments. Detective Franey contacted Detective Griego at approximately 3:30 p.m. on Sunday, April 25, concerning the arrest, and asked Griego to proceed to an automobile towing company and check the tire pattern on Brian's vehicle. At approximately 5:15 p.m., Franey and Griego interviewed Brian and checked the pattern on the soles of his shoes." (Id. at pp. 35-36.)

The Page court applied Hall and concluded the trial court had not erred in excluding the evidence, reasoning in part:

   "The evidence concerning Phil P. and Brian Z. reflects that the police focused more attention upon defendant than upon other men whose conduct was brought to their attention, but that circumstance does not suggest anything other than that defendant, for valid and objective reasons, quickly became the prime suspect and that the police may have elected not to investigate other potential suspects more thoroughly. [Fn. omitted .] . . . The possibility the police may have chosen not to follow up more thoroughly on all leads does not impeach the evidence against defendant." (Page, supra, 44 Cal.4th at p. 37.)

Although a defendant is constitutionally  [*23] entitled to present "a complete defense" (California v. Trombetta (1984) 467 U.S. 479, 485), that right does not encompass the ability to present evidence unfettered by evidentiary rules. (People v. Brown (2003) 31 Cal.4th 518, 538.) "[T]he Constitution permits judges 'to exclude evidence that is "repetitive . . . , only marginally relevant" or poses an undue risk of "harassment, prejudice, [or] confusion of the issues."' [Citations.]" (Holmes v. South Carolina (2006) 547 U.S. 319, 320 [stating evidentiary rules that preclude the admission of third party culpability evidence insufficiently connecting the third person to the crime are "widely accepted"].) When a trial court exercises its discretion to exclude evidence and does not abuse that discretion, the exclusion of the evidence (including proffered third party culpability evidence) does not impermissibly infringe on a defendant's federal constitutional rights. (People v. Prince (2007) 40 Cal.4th 1179, 1243.)

D. Analysis 

We evaluate each of the proffered sets of evidence separately.

Wilkins 

The proffer as to Wilkins showed only that, six months before the murders, Wilkins was seen inside Bernick's apartment, and may have been responsible  [*24] for the theft of some items and for leaving a message that threatened Bernick in the apartment. However, even assuming Wilkins had stolen items and threatened Bernick, that event occurred six months earlier. Moreover, there was no physical or circumstantial evidence tying Wilkins to the apartment in April 2007, none of the items taken in conjunction with the murders were found in Wilkins's possession, and there was no animus shown between Wilkins and the victims. Moreover, even were we to assume that an animus toward Bernick could serve as a plausible motive for the killings of other persons, the exclusion of the evidence was not an abuse of discretion because the fact the "defense identified . . . persons with plausible motives [is not enough absent] direct or circumstantial evidence linking them to actual perpetration of the crimes." (People v. Sandoval (1992) 4 Cal.4th 155, 176; accord, People v. Kaurish (1990) 52 Cal.3d 648, 684-685.) We conclude there was no error excluding the proffered third party culpability evidence as to Wilkins.

Allen 

Graham does not articulate on appeal what precise evidence he contends was improperly excluded. To the extent he asserts it was the police report  [*25] about what the confidential informant told police, he does not explain how that report would be admissible under hearsay rules. To the extent he asserts it was the testimony of the confidential information that was improperly excluded, he neither made a motion under Evidence Code section 1042 seeking disclosure of the identity of the informant, nor does he explain how the informant's testimony (as to what Lee told him) would be admissible under hearsay rules. Finally, even assuming Graham could articulate some theory under which Allen's alleged statements to Lee could be admitted, the court had discretion under Evidence Code section 352 to exclude those statements, because the court could reasonably conclude that all of the collateral inquiries necessitated by the evidence (i.e. how Lee came into possession of the bloody clothing, the DNA testing revealing the blood on that clothing was unconnected to either decedent, the DNA testing comparing Allen to the recovered samples and excluding him as a contributor) would have required an undue consumption of time and resulted in confusion of the issues. We conclude there was no error excluding the proffered third party culpability evidence  [*26] as to Allen.

Evans 

The facts Graham argues were improperly excluded as to Evans are essentially fourfold: Bernick accused Evans of stealing from him in the past; Evans was strong enough to lift the television stolen from Bernick and later found at Graham's girlfriend's apartment; Evans appeared at the crime scene and knew where Bernick's stolen van could be located; and police did not collect fingerprints or DNA from Evans.

We are unable to perceive the relevance of the first two facts. The defense theory was that the items found at Graham girlfriend's apartment were not stolen, but were instead traded by the victims directly to Graham to enable the victims to obtain drugs. 12 Accordingly, whether Bernick thought Evans was a thief and whether Evans was capable of lifting a television were irrelevant because the defense (having no evidence of any connection between Evans and Graham or Graham's girlfriend) necessarily contended the missing items were unconnected to anything Evans might have done to the victims. 13 Moreover, even assuming Graham could articulate some scenario under which Bernick's suspicions and Evans's strength did have some de minimus probative value considering all of  [*27] the evidence, the court also noted that admitting third party culpability evidence as to Evans could create a "trial within a trial" and could "consume time and it's going to be confusing to the jury." As the prosecutor pointed out, the evidence of Bernick's suspicions that Evans was a thief would require rebuttal evidence that Bernick was paranoid and suspected numerous persons of theft, and the evidence that Evans was strong enough to lift the television would require rebuttal evidence that others were strong enough to lift it and that a PCP user (such as Graham) might temporarily have a burst of strength. A trial court could reasonably conclude under Evidence Code section 352 that any minimal probative value of Bernick's suspicions and Evans's strength was outweighed by the undue consumption of time and confusion of issues that would accompany the admission of such evidence.

12   The defense theory necessarily asserted it was this consensual transaction that produced and accounted for Graham's telephone calls to the victims, his fingerprint and DNA evidence at the scene, and possession of the stolen items.

13   Because there was no evidence to support an inference that Evans was responsible  [*28] for removing the property from Bernick's apartment, a distinct evidentiary gap arose--why would Evans have killed the victims--that was unaddressed by the defense below and remains unaddressed by the defense on appeal.

The third fact--Evans knew the location of the van--was the only fact that arguably supported third party culpability evidence as to Evans. 14 However, the court considered this fact with great care, and indeed stated that "[i]f I had some other evidence that connected [Evans] to the crime I wouldn't have a problem," but it was precisely the lack of any other evidence that convinced the court there was an insufficient evidentiary basis for linking Evans to the actual perpetration of the crime (as required by Hall, supra, 41 Cal.3d at p. 833), and therefore rendering his knowledge of the van's whereabouts irrelevant. Moreover, the court also excluded the evidence under Evidence Code section 352, because admission of Evans's knowledge of the van's location would have required the pursuit of collateral inquiries, including how Evans knew what the van looked like (and have necessitated delving into Evans's relationship to Bernick's downstairs neighbor), whether the van was  [*29] "distinctive," the circumstances under which Evans was driving along Manchester Avenue when he claimed to have seen the van, and whether it was parked in a sufficiently prominent location along Manchester Avenue (which perhaps could have necessitated a jury sojourn to the site to recreate Evans's route) that it would likely have been spotted by Evans under the circumstances he described to police. Under these circumstances, we cannot conclude the trial court abused its discretion in concluding the probative value of Evans's knowledge was outweighed by the undue consumption of time and confusion of issues that would have accompanied the admission of such evidence.

14   The trial court itself recognized this, stating in its ruling that the "only thing that we have of substance is the fact that he tells the police I saw the vehicle and I know where it's located. . . ."

The final "fact" the defense wished to introduce--that police did not obtain Evans's fingerprints or DNA to compare them to the forensic evidence from the apartment and van and therefore could not show he was a nonparticipant--is not evidence from which a reasonable inference could be drawn that he was a participant. In People v. Pride (1992) 3 Cal.4th 195,  [*30] the defendant argued third party culpability evidence as to the victim's husband should have been admitted under Hall based (in part) on the evidence the husband had no alibi for his whereabouts at the time the murders were likely committed. Pride upheld the ruling excluding the evidence, explaining that Hall held third party culpability evidence is admissible when it is "capable of raising a reasonable doubt of defendant's guilt" and need not meet some distinct or elevated standard of admissibility (e.g. of "'substantial proof of a probability' that the third person committed the act") to warrant admission (Hall, supra, 41 Cal.3d at p. 833). However, Pride then explained:

   "Hall made clear, however, that commonsense relevance limits apply. '[E]vidence of mere motive or opportunity to commit the crime in another person, without more, will not suffice to raise a reasonable doubt about a defendant's guilt: there must be direct or circumstantial evidence linking the third person to the actual perpetration of the crime.' [Quoting Hall, italics added by Pride.] [P] . . . [C]ontrary to defendant's implication, the lack of corroboration that [husband] was not present at the time of the crimes  [*31] is not evidence that he was present." (Pride, supra, at pp. 237-238.)

We find Pride's reasoning to be controlling here: the absence of DNA or fingerprint evidence proving Evans was not present in the apartment or the van is not direct or circumstantial evidence that Evans was present in the apartment or the van during the relevant events. For the foregoing reasons, we conclude there was no error excluding the proffered third party culpability evidence as to Evans.

E. Conclusion 

We conclude the trial court did not abuse its discretion in excluding, under both relevancy principles and Evidence Code section 352, the third party culpability evidence proffered by the defense as to Wilkins, Allen and Evans. Accordingly, the exclusion of this evidence did not deprive Graham of due process of law. (People v. Prince, supra, 40 Cal.4th at p. 1243.)

III

THE SENTENCING CLAIM

Graham asserts the court erred when it imposed a parole revocation fine in connection with his determinate terms. Relying principally on People v. Oganesyan (1999) 70 Cal.App.4th 1178 (Oganesyan), Graham contends the section 1202.45 parole revocation fine, imposed but stayed under section 654, was unauthorized and must be stricken  [*32] because such a fine does not apply to sentences of life without possibility of parole. The People, relying on People v. Brasure (2008) 42 Cal.4th 1037, assert the imposition of the parole revocation fine was proper.

Section 1202.45 provides that, "In every case where a person is convicted of a crime and whose sentence includes a period of parole, the court shall at the time of imposing the restitution fine pursuant to subdivision (b) of Section 1202.4, assess an additional parole revocation restitution fine in the same amount as that imposed pursuant to subdivision (b) of Section 1202.4. . . ." It appears settled that a parole revocation restitution fine may not be imposed for a term of life in prison without the possibility of parole because the governing statute is inapplicable where there is no period of parole. (See People v. Jenkins (2006) 140 Cal.App.4th 805, 819.) However, when the defendant is sentenced to both an indeterminate and a determinate term, the latter carries with it a parole period and a suspended parole revocation restitution fine, even though the defendant is unlikely ever to serve any part of the parole period on his or her determinate term. (People v. Brasure, supra, 42 Cal.4th at p. 1075.)  [*33] The Brasure court specifically distinguished Oganesyan, supra, 70 Cal.App.4th 1178, on which Graham relies, because Oganesyan involved "no determinate term of imprisonment imposed under section 1170, but rather a sentence of life without the possibility of parole for first degree special circumstance murder and an indeterminate life sentence for second degree murder." (Brasure, at p. 1075.) Brasure reasoned that even though the defendant there was "unlikely ever to serve any part of the parole period on his determinate sentence[, n]onetheless, such a period was included in his determinate sentence by law and carried with it, also by law, a suspended parole revocation restitution fine. Defendant is in no way prejudiced by assessment of the fine, which will become payable only if he actually does begin serving a period of parole and his parole is revoked." (Ibid.)

In his reply brief, Graham recognizes the holding in Brasure, but asserts his case is distinguishable from Brasure because here the determinate sentences imposed on him were stayed under section 654, while the determinate sentence imposed on the defendant in Brasure was not stayed, and this case should therefore be controlled  [*34] by People v. McWhorter (2009) 47 Cal.4th 318 (McWhorter). In McWhorter, the defendant was convicted of two counts of first degree murder with special circumstances (including a special circumstance of "robbery murder" under section 190.2, subdivision (a)(17)(A)), and was also convicted of one count of first degree residential robbery. (McWhorter, at p. 324.) The trial court imposed the death sentence. (Ibid.) However, the trial court also imposed a parole revocation fine under section 1202.45. 15 The McWhorter court, briefly addressing the parole revocation fine, stated:

   "Defendant last claims that because his sentence did not include a period of parole, the trial court erred in imposing and then staying a $ 200 parole revocation restitution fine pursuant to section 1202.45. He is correct. [Citing Oganesyan.] Respondent has conceded the point. We shall therefore order the fine stricken and the judgment modified to so reflect." (McWhorter, supra, 47 Cal.4th at p. 380.)

15   Although not specified by the opinion in McWhorter (McWhorter, supra, 47 Cal.4th at p. 380), we presume the fine was imposed in connection with the sentence for the first degree residential robbery conviction.

The McWhorter  [*35] court did not articulate the basis for treating the section 1202.45 parole revocation fine before it differently from the section 1202.45 parole revocation fine it upheld in Brasure. The only apparent distinction is that the parole revocation fine upheld in Brasure was appended to an unstayed determinate sentence, while the parole revocation fine stricken in McWhorter was appended to the sentence for the robbery conviction necessarily stayed under section 654 once the death penalty was imposed for the robbery special circumstance. (See People v. Bracamonte (2003) 106 Cal.App.4th 704, 708-709, disapproved on other grounds by People v. Gonzalez (2008) 43 Cal.4th 1118, 1130, fn. 8.) The present case is like McWhorter, and is distinct from Brasure, because the parole revocation fine imposed here is appended to a determinate term stayed under section 654. We are bound by McWhorter, and therefore "order the fine stricken and the judgment modified to so reflect." (McWhorter, supra, 47 Cal.4th at p. 380.)

DISPOSITION

The judgment is modified to reflect the striking of the parole revocation fine imposed pursuant to section 1202.45 and, as so modified, the judgment is affirmed.

McDONALD, J.

WE  [*36] CONCUR:

McCONNELL, P. J.

IRION, J.

