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I. Basic Concepts

A. Property: The Institution and the Idea

Kelo v. City of New London 

U.S. 2005 (See also in Section IV)
· Facts: New London, CT (a “distressed municipality”) approved development plan to capitalize on the arrival of a Pfizer facility. To get the last of the land it needed from petitioners, New London Development Corporation (NLDC) used eminent domain powers. Petitioners challenged that it was not a “public use” per Fifth Amendment. Lower court allowed the taking of the office space but denied it for the park/marina; CT Sup Ct approved all the takings.
· Holding: All takings upheld. Economic development qualifies as a public use; as long as legislature’s action is rational, then courts will afford broad deference re: details of a plan (whether there is sufficient evidence, or they need all the land, etc.)..
· Reasoning: 
· Public use: Not OK to use ED for the purpose of conferring a private benefit on a particular private party, but there is no evidence of that here. Only the taking’s purpose, not its mechanics, determine whether it is a “public use” -- pursuits of public purposes will often benefit private parties.  Traditionally court has  a “broad understanding” of public use and economic development is encompassed within, given that “promoting economic development is a trad’l and long accepted function of government.” 
· Scrutiny: Public use jurisprudence emphasizes federalism, and the “great respect” to be shown to state legislatures in their determination that an area is blighted, and the means to address that blight. The challenges should be considered “in light of the entire [economic development] plan.” Once public use is settled, court will not second-guess legislature’s determination of what and how much land it needs. States are free to place their own further restrictions on takings power.
1. Locke (S-1 pp. 3-13)

Locke’s Theory of Property

· Property is a pre-political right.

· Man’s body and labor belong to himself; by mixing his labor with the land (removing it from the state of nature -- e.g., cultivating a field or catching a fish), he makes it his property

· In the state of nature, there are various natural limitations on property: you can only have as much as you can use (before it spoils); all the rest belongs to others.

· Land should be put to use; cultivated land is ten times more valuable to “the common stock of mankind” per acre. (Cf. Native Americans, who have bountiful resources but are “poor in all comforts of life” because they do not improve their land by labor)
· Reflected in U.S. Property law’s preference for putting property to use

· The invention of money (which does not spoil) brings man out of this state of nature
Locke’s Theory of Political Society and Government:

· Rights are natural, pre-political (they exist before the creation of government)
· The “great and chief end” of men forming government “is the preservation of property”

· Property = “lives, liberties, estates”

2. Blackstone and the American Founders

Blackstone (S-1 pp. 35-41)

· More pragmatic approach

· Property = “absolute right” --> “the free use, enjoyment, and disposal of all his acquisitions, without any control or diminution, save only by the laws of the land”

· But says the legislatures (only -- no private party) can compel a person to give up property for the common good, as long as they are compensated

· Theory of acquisition

· First user acquired a transient property right when he was using the land (no permanent property at first)

· But as mankind increased in number and ambition, became necessary to recognize more permanent property rights

· First dwellings, then herding cattle became exclusive property

· Eventually, land itself via agriculture

· Occupancy gave original title
· Initially property was yours until you stopped using it, then someone else was free to pick it up. Eventually, became more convenient to convey the property to someone else

· Similarly, in theory property interest should extinguish upon death --> but because it is convenient to society (“for the sake of civil peace”), right of inheritance has been established. 
Declaration of Independence (S-1 p. 43)

· “Pursuit of Happiness” = welfare, orderly living --> taken to include the idea of property

· Embraces Locke’s idea of pre-political property rights (“endowed by their Creator,” not by civil society)

· Property frequently mentioned among the reasons for revolting (e.g., soldiers in home, taxation)

Bill of Rights (S-1 p. 45)

· Third and Fourth Amendments both speak to the importance of the home/residence

· Fifth and Fourteenth Amendments reflect Locke’s trinity of “life, liberty, property,” as well as Blackstone’s ideas of eminent domain (government taking property for public use with compensation)
Thomas Jefferson, Notes on the State of Virginia, 1787 (S-1 p. 47)
· Favors agriculture over industry, because it is more independent and less morally corrupt

· Agricultural particularly appropriate for America, given how much land is available

3. More of the Anglo-American Property Story

Bentham (S-1 p. 49)

· No such thing as natural property --> property and property rights are a creation of the law, based on expectation

· “Property and law are born together, and die together”

· Complete opposite of Locke

· In the state of nature there were loose ideas about property, which are then strengthened by government: “that which in the natural state was an almost invisible thread, in the social state becomes a cable”

· Definition of property:

· A relation between a person and a thing which serves as the basis of the expectation that the person will derive certain advantages from said thing, which we are said to possess

· The law protects the security of one’s property, thereby securing the expectation of deriving its benefits
Morris Cohen, Property and Sovereignty
1927 (S-1 p. 51)

· Property is not a material thing, but a set of rights
· Right to exclude others = “the essence of private property”
· Law doesn’t guarantee that you can use your property, but does guarantee that no one else can use it

· Property confers sovereign power, akin to political sovereignty

· “Dominion over things is also imperium over our fellow human beings”

· Giving landlord property rights over an apartment gives him the right to collect rent, e.g.

· You do not serve the landlord, but you must make money to pay him, and to make money you have to work for others whom law has accorded ownership + the power to pay wages, etc.

· Property law does more than merely protect possessions; it determines what men shall acquire and how

Felix Cohen

Transcendental Nonsense and the Functional Approach, 1935 (S-1 p. 53)
· The economic value of property depends upon the extent to which it is legally protected

· This contradicts the fiction in trademarks that the law only protects trademark that itself has intrinsic value; instead, the protections of the law confers its value

· We often think of the courts as recognizing pre-existing property and property rights --> but in fact, the law creates them

Dialogue on Private Property, 1954 (S-1 p. 55)
· Property is a label: “To the world: Keep off X unless you have my permission. Signed: Citizen. Endorsed: The state”

· “Any definition of property, to be useful, must reflect the fact that property merges by imperceptible degrees into government, contract, force, and value”

Richard Weaver, “The Last Metaphysical Right” in Ideas Have Consequences
1948, (S-1 p. 57)

· SUMMARY: Dude is proto-Tea Party crazypants, loves private property as the final refuge from the world of big business, big govt, utilitarianism, etc., AKA modern society

· Right of private property is metaphysical because it doesn’t rely on any test of social usefulness/utilitarianism; private ownership is absolute, and need not be justified by reference to the public good

· Private property = last domain of privacy to which we can retreat from an “otherwise omnipotent state” --> the “citadel of property”

· Also a domain for “training in virtue” -- by owning one’s own property, one can make independent decisions, cultivate foresight, etc.

· Wants a return to Jeffersonian ideal of everyone owning small plots of land

Charles Reich, “The New Property” in The Greening of America
1995 (S-1 p. 65)

· STATUS = New property
· Becomes the chief goal in life for many people

· People lose individual liberty in pursuing it

· Status implies a tie to an organization (e.g., company), and people are subject to that organization (they determine how he advances within the org, thereby gaining higher status)

· This gives companies broad legislative-like powers over employees, regardless of Bill of Rights

· Reich wants status to be considered “property” and thereby protected by Constitution, which would limit organizations’ control over people

Cass Sunstein, Constitutionalism After the New Deal

1987 (S-1 p. 71)

· New Deal was one element of a 3-part critique of the traditional constitutional framework

· 1) Idea that Common Law embodied a particular social theory, serving some interests at the expense of others (insulating wealth/entitlements from collective control --> excessive protection of established property interests and insufficient protection of the poor)

· Hence, FDR’s “Second Bill of Rights,” including right to a remunerative job, to earn enough to feed one’s family, adequate medical care, etc.

· 2) Tripartite system of checks and balances prevented govt from reacting flexibly + quickly to stabilize the economy and protect the poor/disenfranchised

· Hence, enlarged presidential authority and agency autonomy

· 3) Critique of federalism that led to shift in relationship between federal and state governments. State and local governments were dominated by private groups, and many problems called for a uniform national solution

· Hence, dramatic increase in the exercise of federal regulatory power

4. Property in the Civil Law Tradition:

Rousseau, The Social Contract
1762 (S-1 p. 81)

· Challenge to Locke on theoretical grounds

· Property rights in civil society come from surrendering yourself and your property to the sovereign, who always has first claim to it in the name of the Community (Rousseau's Social Contract of the General Will, as opposed to Locke’s Social Contract)

· Communitarian: elevation of communal rights over individual rights

· State is the source of property rights

France: Declaration of the Rights of Man and Citizen

1789 (S-1 p. 85)

· Article 2 echoes Locke re: “natural rights” --> “liberty, property, security, and resistance to oppression”

· As does Article 17: Property = “sacred and inviolable right”

· Article 6 echoes Rosseau: “Law is the expression of the general will”

· But no established judicial review --> no legal bite to these rights until the 20th century

Basic Law (West German Constitution)

1949 (S-1 p. 89)

· More about substantive rights than the U.S. Constitution (which is more focused on procedure)

· Communitarian: Property imposes duties; should serve “the public weal”

· Drawing from three wellsprings of tradition:

· Classical-liberal: classical freedoms-life, liberty, property (traditional property protections... kind of)

· Socialist: social welfare clauses

· Christian: social morality, religious education

Donald Kommers, The Constitutional Jurisprudence of the Federal Republic of Germany
1989 (S-1 p. 91)

· The Investment Aid Case (1954)
· German iron and coal industries needed help. Parliament established an investment fund for those industries funded by compulsory contributions (tax) from other industries

· Image of Man in Basic Law: Not isolated or sovereign individual (Locke) --> more emphasis on “coordination and interdependence with the community” (Rousseau)

· Laws can intervene in the economy

· Codetermination Case (1979)
· Law forces companies of a certain size must give workers equal representation on their Board of Directors

· Court says this is OK: institutional coparticipation is an important social policy, and a legitimate means of safeguarding an economy

· Moreover, certain kinds of property are more entitled to protection than others: personal, material property > corporate shares

Universal Declaration of Human Rights (S-1 p. 103)

· Property is included, Art 17, but not everyone agreed on its inclusion

· “Everyone has the right to own property alone as well as in association with others. No one shall be arbitrarily deprived of his property”

· Egypt, India were reluctant to include social/cultural rights --> hence Art 22 is tempered with the phrase, “in accordance with the organization and resources of each State”

5. Customary Property Notions:

Marc Bloch, Feudal Society
1961 (S-1 p. 109)

· In feudal era, no idea/discussion of ownership

· “Seisin” = Possession made venerable by the length of time (long usage)

· Even better if ancestral use, too

· No deeds – instead, witnesses

· “Ownership” means less in the world of feudal pyramid, complex bonds

· Many people could look at a field and say “That’s my field” --> conflicting obligations
Donald Large, This Land is Whose Land? Changing Concepts of Land as Property
1973 (S-1 p. 111)

· Native American conception of land = incapable of dominion by man

· Land had life of its own; incomprehensible to be “owned” by an individual by virtue of a scrap of paper like a deed

The Swedish Allemansratt

· Allemansratt = ancient everyman’s right, freedom to walk on another’s land, collect berries, use water for bathing/boating

· No inherent right of exclusion

· Assumption that no damage worth mentioning was inflicted upon landowner 

Doctrinal takeaways:

· The right to use

· The right to exclusive possession, and 

· The right to dispose or transfer.

· Working definition of property: Legally protected relation between persons with respect to “things” subject to ownership.
Policy goals:

· Reward productivity and foster efficiency.

· Create simple, easily enforceable rules

· Create property rules that are consistent with societal habits and customs

· Produce fairness in terms of prevailing cultural expectations of fairness

B. First Possession: Acquisition of Property by Discovery, Capture

1. Acquisition by Discovery

· Principle of First in Time

· First person to take possession of a thing owns it. Prior possessor prevails over subsequent possessor

Johnson v. M’Intosh

SCOTUS 1823 (p. 3)

· Facts: P traced possession back to purchase from Native Americans. D was granted land by U.S. govt. P brings action of ejectment against D to recover possession of the land.
· Holding: P’s title cannot be sustained by U.S. courts; D keeps the land.
· Analysis: Discovery of America gave European nations title (First in Time Rule), which passed title to the United States. The Native Americans did not count as prior possessors because they did not have permanent occupancy (nomadic, didn’t farm). Also, Europeans have title on the alternative grounds of conquest. Native Americans have a right of occupation, but not possession--they cannot sell the land. Even though Marshall hints that this may be unjust it is necessary as a practical matter.
2. Acquisition by Capture

· Wild animal belongs to first person who captures it. Capture = physical control + intent to possess (Pierson).

· Pursuit is not enough for a property right: Pierson
· Ghen suggests another rule: belongs to the first person who has done everything possible to make the animal his own
· Reasons for this rule:

· Promotes effective means of capture (since you have to catch it, not just chase it)

· Administrable (easier to tell who actually caught it, rather than who started chasing it first)

· Interference by a person who does not want to capture the animal is illegal (Keeble)

· Relative title: consider the interaction between first possession and right to exclude. If something is found on someone else’s land, we probably place a higher value on that individual’s right to exclude others from coming in his boundaries and taking his resources.
Pierson v. Post

Supreme Court of New York, 1805 (p. 18)

· Facts: Post was chasing a fox on common, unowned land. Before Post had wounded or captured the fox, Pierson intervened, killing and taking the fox, although he knew Post was pursuing it. Did Post acquire a property right in the fox by pursuing it?
· Holding: No. Mere pursuit is not enough. Dicta: Need to have manifested intention of capturing the animal and brought him under his control --> either physical possession or mortal wounding during pursuit would suffice. 
· Analysis: The rule the court established is easier to administer, reduces disputes. Dissent argues that court should adopt a rule that most encourages the desired public policy of killing foxes. Note that the holding contradicted local custom at the time.
Ghen v. Rich

District of Mass., 1881 (p. 26)

· Facts: Mortally wounded whales cannot be gathered right away – they float away, wash up, etc. Custom in Cape Cod upon finding such a whale was to send word to Provincetown, then get a finder’s fee. Ellis found a whale that Ghen killed, then broke custom by selling it to Rich (defendant). Does Ghen have title to the whale due to this custom? 
· Holding: Yes.
· Analysis: Policy argument: This custom was necessary for the fun-back whaling industry (a rule of first physical possession for ownership would eliminate all incentive to hunt whales). Court says case comes out the same way under common law rule: “If a fisherman does all that it is possible to do to make the animal his own,” that’s sufficient.
Keeble v. Hickeringill

England, 1707 (p. 30)

· Facts: Keeble maintained an elaborate decoy pond designed to lure ducks and other fowl. Hickeringill, his neighbor, shot a gun nearby to frighten the birds away.
· Holding: Malicious interference with a man’s trade/profession/livelihood creates a cause of action.
· Analysis: It’s OK to set up a competing business, but not to sabotage. Court says this is a good policy for society as a whole -- incentivizes people to set up decoy ponds and provide fowl to the markets. Court protects right to profit from the land, echoes Locke’s preference for putting land to good use.
· Note: Possibility of an “abuse of right” doctrine: an owner abuses his property right when exercised with the subjective intent of harming someone (p. 32)

3. Acquisition by Finding:

General rule: Owner of property does not lose his title by losing the property. Owner’s rights persist even if article is lost or mislaid.
· Finder of property has rights superior to everyone but the true owner. (Ex: Armory)

· Prior possessors prevail over subsequent possessors, EVEN if the prior possessor is a thief (Anderson v Gouldberg, p. 99: trespassers on third-party land steal lumber, prevail over defendant who later took the lumber from them)

· However, Richard Helmholz’s studies have indicated that judges don’t follow this rule, and will invoke the rule of prior possession only in support of honest claimants (p. 100)

· But not always: see Payne (p. 100)

Finder v. Owner of Premises

· General U.S. rule: Finder prevails over owner of premises where something is found (assuming the owner does not also own the item)

· This is the outcome in Hannah (although that’s a UK case)

· EXCEPTIONS:

· If the finder is a trespasser then the owner of premises prevails (p. 107), although not always

· If the finder is an employee, then the law is totally unclear (pp. 109-10)

· Object found in a public place (heavily trafficked place)

· Lost Property = accidentally and casually lost (e.g., ring slips off of finger). 
· Goes to the finder.
· Mislaid Property = intentionally placed somewhere and then forgotten (e.g., purse set down on a table and forgotten). 
· Goes to the owner of the premises (who can better return it to the true owner).
· Ex: McAvoy
· Objects found embedded in the soil generally go to the owner of the land
· EXCEPTION:

· Treasure Trove: Traditionally this was money, gold, or silver intentionally buried in the ground with the intent to reclaim (like buried treasure), and it traditionally went to the state. More recently, American law has taken to include any hidden money (whether underground or not), and treats it like other found property (categorizing it as lost, mislaid, or abandoned). (See examples on p. 111)
· Abandoned Property: property intentionally abandoned by the true owner, who has voluntarily given up any claim of ownership. Finder of abandoned property acquires title.
· Equitable division: When there are multiple finders with equal claims, judge can order the property sold and the proceeds divided between the competing finders. Ex: Popov
Armory v. Delmirie

England, 1722 (p. 98)

· Facts: A chimney sweep found a gem in a setting and took it to a jeweler for appraisal. The jeweler’s apprentice removed the gem and refused to return it. 
· Holding: Finder of the jewel (chimney sweep) has property right against all but the true owner.  
· Note: Trover is a common law action for money damages resulting from the D’s conversion to his own use of a chattel owned or possessed by the P.

Hannah v. Peel

England, 1945 (p. 101)

· Facts: D (Peel) owned a house but never lived in it. P (Hannah), a soldier quartered in the house, found a brooch (which D did not know about) in the house. P took the brooch to the police, no one claimed it, so the police gave it to D. P now suing for brooch.  
· Holding: P gets the brooch. Neither D nor P is the true owner, but P found it.
· Analysis: D was never physically in possession of the premises, and never had prior possession of the brooch. Therefore, court treats brooch as “found” by P and “lost” before. 
· Legal realism: The court may have just been rewarding the soldier’s good behavior (they mention that he turned it over to the police, even though that is legally irrelevant.)

McAvoy v. Medina

Mass., 1866 (p. 107)

· Facts: P found a pocketbook in the barbershop owned by D. Gave it to D, then later demanded it.
· Holding: P has no claim to the pocketbook, which goes to D until true owner returns.
· Analysis: The pocket was never lost, because it was voluntarily placed on table (mislaid). This rule increases the likelihood that the true owner will get it back.
Popov v. Hayashi

Superior Court of CA, 2002 (p. 114)

· P (Popov) caught Barry Bonds’ record-setting HR ball, but not securely; he was mobbed, the ball rolled loose and was picked up by D (Hayashi). Judge held that P had a pre-possessory interest, a “qualified right of possession,” because it was unclear whether he would have had full possession of the ball if not for the wrongful acts of the crowd, and D also had a right as finder of property intentionally abandoned by Major League Baseball. Judge ruled for equitable division.

C. Trespass Law and the “Right to Exclude”

· Right to exclude is “one of the most essential sticks in the bundle of [property] rights” (Jacque v. Steenberg Homes)
· Ex: Jaque, where court upholds substantial punitive damages against intentional trespasser (state protecting the right to exclude)

· EXCEPTIONS:

· Migrant workers: Under NJ state law, employers housing migrant workers cannot prevent them from gaining access to government services, and cannot prevent them from receiving visitors in their own living quarters (Shack)
· Shopping centers: Large (privately owned) malls have replaced downtowns as public fora, so people often want to express their opinion there. This puts their freedom of speech up against the mall-owner’s right to exclude. The First Amendment does NOT require mall owners to allow access for such purposes, yet they are not necessarily precluded by federal property rights. (Lloyd Corp, Hudgens)
· However, state constitutions can adopt a right of free speech that includes free speech in a privately owned shopping center. (PruneYard, NJ Coalition)

Jacque v. Steenberg Homes, Inc.

Wis. 1997 (p. 89)

· Facts: D (Steenberg), a mobile home delivery service, cut across P’s (Jaque’s) land. P sued for intentional trespass. Jury awarded P $1 in nominal damages and $100k in punitive damages. Circuit court + Ct of Appeals threw out the punitive damages.  
· Holding: When nominal damages are awarded for intentional trespass to land, punitive damages may be awarded.
· Analysis: The right to exclude has no practical meaning unless protected by the State, and a nominal $1 fine does not constitute state protection. Also, beyond the rights on the land-holder, this preserves the integrity of the legal system and makes people less likely to pursue “self-help” to keep people off their land.
People v. Likar

Ill App., 2002 (S-1 p. 143)

· Facts: D (Likar) had filed a complaint that his neighbors were running an unlicensed daycare, received a letter from Dept of Children and Family services regarding the complaint. Neighbor told D not to set foot on his property or he would have him arrested. D stood on edge of neighbor’s property, and either threw the envelope onto the property OR the wind blew it on to the property. D stepped on to neighbor’s lawn to retrieve empty envelope.
· Holding: D is guilty of criminal trespass.
· Analysis: Court rejects D’s argument that his intrusion fit under the “emergency” provision of statute, because the empty envelope was waste, and was not in danger of being destroyed (as required by the statute). Moreover, D had other options to retrieve the envelope (e.g., asking for it).
Line of cases for tension between right to exclude (property) and other rights:

· Marsh v. Alabama (U.S. 1946): Jehovah’s Witnesses were distributing religious leaflets in a company town, court forbade town from removing them as trespassers. (Win for speech rights)
· Food Employees v Logan Valley (U.S. 1968): Court protects rights of union organizers to distribute leaflets in a mall. (Win for speech rights.)
· State v. Shack (NJ 1971): NJ Sup Court protects right of migrant farm workers to host guests and access government services in their living quarters.. (Win for workers’ rights)
· Lloyd Corp v. Tanner (U.S. 1972): Court said that prohibiting the distribution of political leaflets at a mall did NOT violate 1st/14th Amendment, because it was not conveying information regarding the operation of the store being picketed. (Win for property rights.)
· Hudgens v. NLRB (U.S. 1976): Striking union members picketed retail store that was located in a mall, thrown out for trespassing. Court holds that a private shopping mall is not the equivalent of a town, therefore not a state actor, therefore not subject to 1st/14th Amendment. Court says that Lloyd Corp overruled Logan Valley (i.e., private property open to the public not protected by 1A). (Win for property rights.)
· PruneYard v. Robins (U.S. 1980): See below. State can enact a law that allows for free speech in shopping centers. 
· NJ Coalition v. J.M.B. Realty (NJ 1994): See below
State v. Shack

NJ 1971 (S-1 p. 137)

· Facts: Two Ds both worked for pro-labor groups funded by the Office of Economic Opportunity, one (Tejeras) wanted to administer medical aid to an injured migrant worker, the other (Shack) wanted to discuss a legal problem with a different migrant worker (who worked and lived on Tedesco’s property). They entered the property and Tedesco stopped them and said he would bring the migrant workers they sought to his office; Ds insisted they had a right to see them in private in their living quarters. Tedesco called a state trooper, filed a formal complaint under the NJ trespass statute. 
· Although convicted at trial level, no one at NJ Sup Ct is attempting to sustain those convictions: Tedesco didn’t respond to appeal, and the prosecutor didn’t want this case in the first place. Ds challenge constitutionality of the statute as applied.

· Holding: D’s conviction was not a violation of 1st Amendment because the property was not open to the general public. Moreover, there was no trespass at all because NJ law does not give a property owner the right to bar access to government services available to migrant workers. (Therefore, court avoids question of whether law as applied here would violate Supremacy Clause.) Migrant workers also have the right to receive visitors in their living quarters (mirroring tenants’ rights), so long as their behavior is not hurtful.
· Analysis: “Property rights serve human values.” The purposes of the Economic Opportunity Act would be frustrated if migrant workers were insulated from efforts to reach them. “A man’s right in his real property of course is not absolute,” can be curtailed by society in the best interests of others. There is “no legitimate need for a right in the farmer to deny the worker the opportunity for aid” from govt. services. Also, right to entertain visitors in privacy is tied to dignity, too “fundamental” to be denied because of a property right and too “fragile” to be left to the unequal bargaining strength of the parties.
· More like the Continental view of property, embracing social rights. 

PruneYard Shopping Center v. Robins

SCOTUS 1980 (S-1 p. 147)

· Facts: High school students in CA set up a table at a big shopping center to distribute pamphlets/petitions protesting a U.N. resolution, kicked out by security. CA Sup Ct said that CA Constitution protects reasonable speech/petitioning even in privately owned shopping centers. Pruneyard argues that this infringes on their property rights as protected by U.S. Constitution.
· Question presented: Do state constitutional provisions which permit individuals to exercise free speech rights on the property of a privately owned shopping center to which the public is invited violate the shopping center owner’s property rights under 5A/14A (taking or DPC violation) or his free speech rights under 1A/14A (being forced to use his property as forum for others)?
· Holding: Neither appellants’ federal property rights nor 1A rights were infringed upon. State constitution can protect speech/petition rights in privately held shopping centers as long as the protected behavior doesn’t amount to a taking (can’t unreasonably impair value/use of the property) or a DPC violation (not arbitrary/capricious). 
· Analysis: Hudgens does not prevent state constitutions from adopting more expansive individual liberties than those conferred by U.S. Constitution; can adopt reasonable restrictions of private property as long as they don’t violate federal property rights in 5A/14A. Allowing free speech/petition on a mall is not a taking because it does not “unreasonably impair the value or use” of the property as a shopping center. Also not a DPC violation because not arbitrary/capricious. Also not a 1A violation: a) because mall is open to public, the views expressed not likely to be considered the owner’s, b) owner can put up signs saying that he doesn’t endorse opinions expressed by protesters.
· Mall owner CAN adopt time/place/manner restrictions to minimize interference with commercial functions. 

· Marshall concurrence: Court should return to Logan Valley, recognize that open-to-public shopping centers are modern public fora, and free expression there should be protected by 1A (not just state constitution extensions). Appellants’ contention that states cannot revise common law rights would be a return to Lochner Era. States cannot abolish “core” common-law rights (e.g., could not totally eliminate the right against trespass), but that “core” isn’t touched here.
· Powell concurrence: Decision should apply only to large, open-to-public shopping centers for which speakers/petitioners won’t create excessive annoyance to customers. Also, state action that transforms public property into a forum for the expression of public’s views raises 1A problems. An owner is forced either to remain silent (and have the speakers’ views associated with him) or speak up and disavow those views (which has forced him to speak, infringing on his right to stay silent). Not a problem in this case, but something to watch for in future cases. 
NJ Coalition Against War v. J.M.B. Realty

NJ 1994 (S-1 p. 161)

· Facts: P (NJ Coalition) embarked on leafletting campaign in various very large shopping centers to protest the Gulf War. Of the Ds, nine are regional shopping centers and one is “community” shopping center (smaller, but still big).  
· Holding: By NJ Constitution, shopping centers must permit leafleting on societal issues, subject to reasonable conditions set by the centers.
· Analysis: Shopping centers are functional equivalent of yesterday’s downtown business district. States that have a “state action” requirement for their freedom-of-speech provisions have generally held that mall owners can kick out leafletters (since that isn’t a state action); those that don’t have sided with the leafletters. NJ has no such requirement: NJ state right of free speech protected not only from abridgement by govt, but also from private entities.
· Three-part balancing test: 1) Nature, purposes, and primary use of private property, 2) Extent and nature of public’s invitation to use the property, 3) Purpose of the expressional activity in relation to the public and private use of the property. 

· In this case: 1+2) Normal use of the mall and nature of invitation to public is “all-inclusive” (people come in, hang out, chat, mill around, etc.); 3) As former downtown districts demonstrate, free speech is perfectly compatible with shopping centers.  

Appleby and Others v. United Kingdom

European Court of Human Rights, 2003 (S-1 p. 179)

· Facts: Ps were kicked out of a privately-owned town centre for collecting petitions against a new city development. Center owner refused to grant permission for them to set up on the grounds that their position was one of “strict neutrality” on all religious and political issues. Ps assert violations of Article 10 (freedom of expression), Article 11 (freedom of association), and Article 13 (right to an effective remedy) of the European Convention on Human Rights.
· Holding: No violation of any of the three Articles. No automatic right of entry, unless if a bar to access prevented any effective exercise of freedom of expression. (Not so in this case, where the Ps could have just set up elsewhere.)
· Analysis: Why did we read this case?
D.  Adverse Possession

Elements of Adverse Possession: To acquire title by adverse possession, the adverse possessor must prove four elements. The possessor must: 
(1) Actually enter and take exclusive possession (possessor has excluded the public and the owner) that is

a. Owner’s cause of action accrues from the moment of actual entry
b. Entry and possession must be “use of the property in the manner that an average true owner would use it under the circumstances” – such that neighbors would think he owned it
(2) Open and notorious 

a. Must be sufficient to put the reasonably attentive owner on notice (objective test)
(3) Adverse to the true owner’s interest and under a claim of right (no permission but intent to stay) and 

a. Color of title = claim founded on a written instrument which, unbeknownst to claimant, is invalid. Not required in most states, but demonstrates adverse/hostile

i. With color of title, if claimant goes into actual possession of some significant portion of the property under color of title, she is deemed to be in adv pos of the entire property described in color of title (as long as it is one defined parcel of land).

1. She is said to be in constructive adverse possession of the part of the tract she does not actually possess

ii. Without color of title, adverse possessor’s claim extends only to the part of the land she actually occupies/controllers

(4) Continuous for the limitations period.
a. APer can come and go in the ordinary course, given the nature of the property (Howard v. Kunto)
i. If the possessor ever abandons the property--intentionally gives it up with no intent of returning--continuity is destroyed.

1. This element combines the subjectivity of the possessor’s state of mind (when he left the property was it always his intention to return), with objective appraisal of what the possessor actually did.
b. Tacking: There is often a question of whether one can tack a prior possession to one’s own. You can if there is privity of estate (voluntary transfer from the first possessor to the second possessor of either an estate in land or an actual possession of it). If a third party ousts an adverse possessor, they may not tack.
· Boundary disputes: when A has been in open and notorious possession of a strip of land along his boundary, mistakenly believing it to be his (in fact, it belongs to neighbor).

· Majority view: Objective test – possessor’s mistake is not determinative; possessor is necessarily holding under claim of right if his actions appear to the community to be a claim of ownership and his is not holding with permission of the owner.

· Under this test, if A indicates the boundaries and maintains the strip, A acquires title by adv pos when the statutory period expires
· HOWEVER: Exception for minor boundary encroachments: only where owner has actual knowledge of the incursion does the possession count as open + notorious (Mannillo)
· Minority view: Maine doctrine – If possessor is mistaken as to boundary and would not have claimed the land if he had known the mistake, then the possessor had no intention to claim title and adversity is missing. (No adv pos)
· Adverse Possession of Chattel
· In these cases, a shorter statute of limitations usually applies. 
· The main problem is that possession of private property by its very nature isn’t inherently open or notorious. The traditional answer to this dilemma is that the possessor is expected to use the object just as the original owner would have.
· Majority of courts also have a due diligence requirement: SoL does not begin to run as long as the owner continues to use due diligence in looking for the personal property
· Cause of action accrues when the owner first knows or reasonably should have known through the exercise of due diligence where the stolen good are
Ewing v. Burnett (U.S. 1837) (S-1 p. 195)
·         This is a case about what constitutes possession of land. 

Facts: P and D both had deeds to the property (a vacant lot for gravel and landfill). D claims AP, but never reached jury at trial level. Plaintiff claims defendant was “trespassing” on the land—so were a lot of people. The defense says that the defendant has color of title, and his activities were ordinary for an owner (paid taxes, dug/removed gravel, kept people off, sued for trespass, told neighbors he owned it). That was enough to submit to a jury as to whether there was adverse possession.

· Possession: Depends on the nature and situation of the land. Very fact sensitive.
· The title, once gained, relates back to the beginning of the adverse possession.

Held: (in favor of defendant) When acts of visible and notorious ownership are continued for 21 years with the adverse claimant’s knowledge, without interruption, or without an adverse entry by the adverse claimant, such acts are evidence of an ouster of the former owner and an actual adverse possession against him. Neither actual occupation, cultivation, nor residence is necessary to constitute actual possession, when the property is unsuitable for any permanent useful improvement, and the continued claim of the party is shown by public acts of ownership, such as he would exercise over his own property, but would not exercise over property he did not possess. 
Van Valkenburgh v. Lutz (NY Ct. of Appeals 1952) (p. 122)

Held: The proof fails to establish actual occupation for such a time or in such a manner as to establish title by adverse possession. The premises were not protected by a substantial enclosure and there is no proof to show that cultivation incident to the garden utilized the whole of the premises claimed. Furthermore, the facts failed to show the premises were improved.

Facts: Plaintiffs (VV’s) purchased a bunch of lots (1947) and were suing to compel the “removal of certain encroachments” and for delivery of possession and incidental relief by Lutz who had been occupying the lots in question. Lutz bought property in 1912 and had begun using easements through adjoining property in 1920, tending a garden etc. Court rules that Lutz (D) adversely acquired title to a lot.

Majority: The garden on the property, the shed on the property that they knew was not theirs, the removable chicken coop, and the littered junk at the edge of the garage were not enough to establish adverse possession.

Dissent says Cultivated and Improved is just another way of identifying Open and Notorious. Not to mention you don’t need to have cultivated and modified every atom on the property. He did a lot to the property and did so with the intention of taking possession. It doesn’t matter that he didn’t know if it was his or not, as the majority contends.

Mannillo v. Gorski (NJ 1969) (p. 136)

Facts: Gorski (D) and her husband entered into possession of a lot obtaining title to the real estate in 1952. Mannillo acquired an adjacent lot in 1953. Gorski made improvements in 1953 including a concrete walkway extending to the front and rear of the property which encroached upon Mannillo’s lot by 15 inches. Gorski had built the walkway with the mistaken belief that the property belonged to her. Mannillo sued Gorski in trespass and Gorski counterclaimed for adverse possession. Gorski asserted that she had acquired the land through adverse possession beginning in 1946 and continuing for more than twenty years. Mannillo contended that Gorski could not acquire the land through adverse possession because she possessed the land through a mistaken belief of ownership. Mannillo asserted the possession must be hostile under New Jersey law and that an encroachment onto the land of another must be accompanied by an intent to invade the owner’s rights.  

Holding: A party may acquire land through adverse possession if that party had a mistaken belief that she had title to the property In order to constitute “open and notorious” possession, the true owner must have actual knowledge of a minor encroachment along a common border. When the possession of land is “clearly and self-evidently” enough to be immediately visible, there is a presumption that the true owner has actual knowledge of the adverse occupancy; however, there is no presumption of actual knowledge by the true owner when the encroachment is of a small area along a common boundary and is not clearly and self-evidently apparent to the naked eye. Statute won’t run until and unless the owner has actual knowledge of the encroachment, or clearly should have.

Remanded for a determination of whether Mannillo had actual knowledge of the encroachment.

Case supports: Adopting the objective rule with the exception of minor encroachments on borders while it talks a lot about objective and subjective understanding. 

Howard v. Kunto

Ct. App. Wash. 1970 (p. 142)

Facts: Kunto occupied a summer residence under color of title (a defective deed). When Howard, the record owner, sought to eject him, Kunto countered that the limitations period had expired but Howard said Kunto did not occupy continuously. In fact, Kunto’s occupation was during each summer and not through the entire year. The property was intended for summer occupancy, as were the surrounding properties in that area. 
Held: Summer use was sufficient adverse possession. The key is to decide what the normal use of the property is. If the adverse possessor makes that use, she has likely occupied continuously. 
O’Keeffe v. Snyder

NJ 1980 (p. 151)

Facts: O’Keeffe had her painting stolen and years later it appeared for sale in an art gallery. Snyder, the gallery owner argued that his predecessor had acquired it through adverse possession. The answer hinges on whether the possessor’s exhibition of the painting in his own home was sufficiently open and notorious. The NJ court held that the limitation period for recovery starts at the earlier of (1) when the loss occurs (except when there is concealment or fraud) or (2) when the owner first discovers, or through reasonable effort should have discovered the cause of action, including the identity of the possessor.  This turns the focus onto the owner’s conduct rather than the possessor’s conduct and encourages owners to report their losses and undertake reasonable investigation. To establish adverse possession to chattels, the rule of law has been that the possession must be hostile, actual, visible, exclusive, and continuous.  Open and visible in this context will now be upon the discovery of the missing chattel.
II. Gratuitous Transfer of Ownership (Gifts, Wills, and Will Substitutes)
A. Gifts

· A gift is a voluntary transfer of property for no consideration. To accomplish a gift of personal property the donor must intend to make a gift, the property must be delivered to the donee (the recipient of the gift) and the donee must accept the property. 
· Gifts are commonly divided into
· (1) Intervivos (during life made with no knowledge or threat of impending death) and 
· (2) Gifts causa mortis (in imminent contemplation of death)
· Exception to the law of wills ( idea is that you can’t get to a lawyer
· Not allowed in every state
· Gifts are irrevocable. 
· However, gifts causa mortis are revocable if you recover from the threat of death that motivated the gift. 
· Courts view causa mortis gifts with great skepticism since the donor is dead and the contemplated gift is a substitute for a will (which is much preferred form of transfer of private property).
· Elements of gift:

(1) Intent: For a gift to occur, the donor must intend to transfer title. Merely intending to transfer possession is not enough.
(2) Delivery: The subject of the gift must be delivered to the recipient in order for the gift to be complete.

a. The best form of delivery is actual physical possession, but this is not always required.

b. When physical delivery is impractical or impossible, symbolic or constructive delivery would suffice.

i. Delivery makes the abstraction of making a gift a reality to the donor and is objective evidence of intent, it also is objective evidence of acceptance.
ii. Delivery must be as perfect as the nature of the property and the circumstances surrounding the parties reasonable permit (Gruen)
iii. Container Cases: When keys are delivered to a container, goods expected to be found within the furniture are also presumed to be gifted. 
1. Ex: Newman -- life insurance policy is NOT expected to be in a bureau (which is for linens, china, etc.)
(3) Acceptance: A gift is not complete until it has been accepted by the donee. Delivery triggers a presumption of a completed gift, which presumption can be rebutted by the donee’s rejection of the gift.

a. The presumption of acceptance is strongest when the gift benefits the donee and virtually non-existent when the gift is (rarely) of no benefit. 

b. A donee’s delay in rejecting known unwanted gifts also endangers the donee’s ability to claim that there was no acceptance. 

In Re Cohn 

NY 1919 (S-2 p. 1)

Facts: Leopold Cohn, before he died, wrote a paper to his wife expressly giving her 500 shares of stock for her birthday. The paper was signed and handed to his wife in front of their family. Leopold said he couldn’t physically deliver the stock on that day because it was in a bank deposit box in the name of his company. He promised to deliver them when they were available. Yet, over the next week until his death, he kept exerting dominion over the shares.
Held: The delivery necessary to consummate a gift must be as perfect as the nature of the property and circumstances and surroundings of the parties reasonably permit. The gift of shares is valid even though they weren’t personally delivered and he used them for the week until he died. The letter was itself a symbol of the gift. It was not a future gift, it was a present gift. 
Newman v. Bost

NC 1898 (p. 167)

Facts: On his deathbed, Jack gives to Julia all the keys to the household furniture, saying that he intends for her to have everything in the house. 
Held: Delivery of the keys constitutes constructive delivery of the furniture, because it is impractical to make physical delivery under the circumstances. But delivery of the keys does not constitute constructive delivery of a life insurance policy locked in a bureau drawer, because it was not impractical to deliver the tangible evidence of life insurance right--the policy itself. Cases like these raise the question of whether delivery is an independent element or whether it is a double-check on donative intent. 
Gruen v. Gruen

NY 1986 (p. 174): Present gift of future interest while retaining life estate.
Facts- Gruen wrote a letter to his son (an undergraduate at Harvard) telling him that for his twenty-first birthday he was giving his son a valuable Klimt painting that was displayed in Gruen’s home, but that he wished to retain possession for the remainder of his life. 
Held: The letter constituted a complete and valid gift to Gruen’s son of a remainder interest in the painting-- a property right that would automatically become possessory upon the elder Gruen’s death. Father Gruen retained a life estate in the painting. The elder Gruen manifested his donative intent at the time of the gift because the remainder interest was a presently existing property right even though not one that entitled the 21yr old to immediate possession. The letter was sufficient to constitute delivery because it would be “illogical to require the donor to part with possession of the painting when that is what he intends to retain.” Acceptance was evident by the younger Gruen talking about it with his friends, and retaining the symbolic letter for 17 years until his father’s death. 
· Comment: You can make an inter vivos gift of one stick in the bundle of property rights... but once you do, you cannot take it back.
B. Gifts/Will Substitutes

Basic Background on Probate/Wills:

· Probate

· Proving a will

· Must be approved by court

· 6-9 month period, executor of will must 1) pay all the just debts of the decedent; 2) collects assets, 3) distribute estate according to will

· 6-9 months = statute of limitations; can’t collect after that time

· Many cases revolve around asset collection: ( says a piece of property is part of estate; π says it was given to him/her

· Administering/distributing estate is person dies without a will (intestate succession

· Expense, delay, publicity

· Administrator appointed by court (will charge fees, act as executor)

· Estate distributed according to laws of intestate succession: the will the state makes for you if you don’t make a will

· Wills – lots of formalities

· Vary depending on state statute

· Witnesses often required

· Some time formal declarations required

· Court requires strict compliance with these formalities

Standard Will Substitutes:

· Life insurance

· Pension benefits

· Joint tenancy of real estate

· Joint tenancy of personal property: bank accounts (Malone), stock (Blanchett)

· Revocable trusts: bank accounts (Totten) and trusts created by formal instrument

· Lots of flexibility ( most importantly, revocable

· Informal trusts (Smith, Elyachar)

· NB: Chief litigation-breeders are joint tenancies of personal property and informal trusts, due to issues demonstrating intent and delivery

Tygard v. McComb

Mo. App. 1893 (S-2 p. 9)

Facts: Wilson transferred the entire balance of his bank account to the credit of his minor daughters. But he frequently made withdrawals from the funds and told friends he only transferred the funds for his own convenience. 
Held: An inter vivos gift can only result when the donor has absolute and unequivocal intention to pass the title and possession to a donee. The action in this case doesn’t represent such an intention. Court decides evidence of intent is too weak (treated money as his own, said that he wanted the money to go to his daughters only after his death).
In Re Totten

NY 1904 (S-2 p. 13) 

Facts: F.A. Lattam deposited money in passbook savings account with her own name as trustee for E.R. Lattam, her nephew. The nephew was unaware of the account and the aunt retained complete control over the funds. Nephew already gets what was in the “trust” when aunt died; sues for the money that was withdrawn from the account by the aunt after it was established.
Held: Totten trust is revocable will substitute. The depositor opens an account in his own name, “as trustee” for someone else.  In fact, there is really no trust relationship established.  Rather, the depositor can withdraw the funds at any time for his own use and the “beneficiary” gets what is left when the depositor/trustee dies. Trust is revocable until a) trustee commits some act clearly evinces intent to make it irrevocable, or b) trustee dies. Contrast with next case, Malone, which imposes litigation-spawning present intent requirement.
· Comment: Totten trust = Revocable intervivos trust
· Case is a good example of courts recognizing people are using will substitutes and allowing them to.
Malone v. Walsh

MA 1944 (S-2 17): Joint bank account presumed to be joint tenancy unless evidence shows this was not intended
Facts: Wife (Malone = estate admin) was trying to disinherit husband, transferred to joint account with her brother in Ireland (Walsh). However, she retained the right to withdraw both income and principal, to revoke the account at will, and exclusive control over deposits and deposit books. (She also said that it doesn’t mean anything beyond simple protection.) She dies intestate to avoid forced share to husband. Probate judge said that she never intended the deposits to pass to brother upon her death, so no joint tenancy created.
Held: This was a valid joint tenancy (even though she reserved all those rights/privileges), so Patrick gets the account per his survivorship rights. Delivery was OK (contract with bank), and transaction taken at face value unless evidence shows it was not intended. In this case, most evidence points in that direction – moreover, gift of present interest in joint tenancy was only way to defeat it going to husband, which was her stated goal. (Contrast to Tygard). -- Opens up more litigation.
· Where owner of deposits had them transferred to account of herself and another, former owner's reservation of right to withdraw both income and principal and to revoke the joint tenancy was not inconsistent with a perfected creation inter vivos of a joint tenancy, and neither was former owner's exclusive control of deposits and deposit books.

· Court wants to validate will substitutes
· Crams category of joint accounts into inter vivos gifts—pretending that it’s a present inter vivos gift 
· Will substitutes

· Revocable until she dies
· “Donor” may continue use—“transfer” of interest

Blanchette v. Blanchette

MA 1972 (S-2 p. 23): Stock shares/bank accounts held as “joint tenancy” can be found NOT to be immediate gift if intent only to give death benefits is supported by clear evidence.
Facts: Wife sues ex-husband for stock shares from his company. Held technically as joint tenants, but intended shares as death benefit only. He wins. Clear evidence he only wanted to confer survivorship rights.
Held: Default rule is that joint tenancy is immediate gift unless intent can be proven by clear and convincing evidence to be something otherwise. Court makes a strong opinion in order to stop the flood of will-substitute intent cases. Joint bank accounts go to surviving parties.

The Nonprobate Revolution and the Future of the Law of Succession

John Langbein, 1984 (S-2 p. 65)

· People of modest wealth now using will substitutes instead of wills ( wills have become backup devices

· Not all property is covered by will substitutes

· Also, guardianship

· Examples:

· Life insurance, pension accounts, joint bank accounts, the trust

· The Trust

· Revocable inter vivos trust is the primary will substitute used by people who consult lawyers

· Trust gives creator maximum flexibility to implement his wishes re: property that is subject of trust

· What about creditors?

· Legal answer: Creditor with substantial claim against individual is likely to take security for it

· Empirical answer: Most heirs voluntary pay up (moral instincts)

· Also, most claims too small to bother with

·  Courts had trouble w/ will substitutes because they don’t fit into any of the preexisting legal categories ( courts struggle

· Gifts?

· Substitutes aren’t delivered (although could work around this)

· Gifts are present + irrevocable, but not substitutes

· Contract?

· No consideration

· Will?

· Lacks formalities

· Courts solved such struggle via pretense ( pretending to find present intent for irrevocable transfer

· Gradually, courts have let these will subs be valid

· No public policy not to: popular, people use them, eliminate expense of probate

· Success story of the law

· Problems:

· 1) Some of these will subs are used for so many different purposes (e.g., joint bank acct) so intent is muddy

· Most of the time, devices work exactly the way they were intended to

· 2) Why not let the subsidiary law of wills/succession operate on will subs?

· Chief element of this law: statutory protection of surviving spouse

· So will subs can be made to evade statute reflecting this strong public policy
People are going away from normal probate practices and are increasingly implementing will-substitutes.
A.  
Life Insurance

B.   
Pension Accounts

C.   
Bank, Brokerage, and Mutual Fund Accounts

D.  
The Revocable Intervivos Trust

The problem of collecting debts upon death is not as big an issue as one might anticipate. The average debt is small so it is an easy promise to keep, price to pay for upholding decedent’s honor upon his death.

Will substitutes don’t fit into classical categories of intervivos gift because in these cases, the donor maintains control of what he intends to give. Nothing is delivered.

C. Will Substitutes/Trusts

Trusts: You don’t need a physical delivery of anything—this sets it apart from an intervivos gift. The central feature of the trust is the division of legal ownership from equitable ownership (or, as it is sometimes called: beneficial ownership). A trustor may transfer legal title of his assets to a trustee, who becomes the legal owner of the assets, but who is charged with the responsibility to manage those assets for the economic benefit of the trust beneficiaries, who have equitable ownership of the assets. 

· Advantages: a trust enables a person to place assets in the hands of a property manager who can respond to changing conditions by selling assets and acquiring new ones all for the advantage of people who may be unknown to the settlor (such as grandchildren yet to be born). Great flexibility in property management and concentration of assets for the benefit of the identified beneficiaries for some distance into the future. Asset management is thus kept concentrated and flexible. 
Smith’s Estate

PA 1891 (S-2 p. 41)

Facts: $ 13,000 in bonds goes to deceased’s nephew. Bonds found in a safe deposit box with a note “held for” nephew. Nephew wins. 

Held: Words which indicate with sufficient certainty a purpose to create a trust will be effective in doing so. In most cases, such clear and convincing evidence will not be present.

Elyachar v. Gerel Corp

SDNY 1984 (S-2 p. 51)

Facts: The plaintiffs brought an action against their 85-yr old father to compel him to surrender certain stock certificates he gave them in his real estate corporation. They claimed that their father had made them a gift of the interests represented by these certificates despite the fact that he retained physical possession of the certificates themselves.

Held: Court found an implied trust. (“Constructive trust” = equitable remedy.) In order to establish a valid gift transfer in ownership of stock a plaintiff must show that the donor intended to make a gift of present ownership interest. The donor delivered the property in such a manner as to permanently divest himself of the ownership interest (he delivered the property so as to become the trustee, but not in such a way as to constitute a complete intervivos gift). This gives Elyachar what he wants (control during his life) but respects the rights given to his son.

III. Co-Ownership and the Effects of Family Relations on Ownership

A. Co-Ownership
Basic Ideas and Terms:

· Presumption = Tenancy in Common

· Testate Succession

· Person who gets personal property = legatee

· Persona who gets real estate = devisee

· Intestate succession

· Person who gets PP = next of kin

· Person who gets RP = heir

· Partition

· Partition in kind

· Physically split up; if one person gets more, he gets compensation (has a technical name, sounds like owelty)

· Partition in sale

· Sell, divide proceeds
	Joint Tenancy
	Tenancy in Common
	Tenancy by the Entirety

	-Each co-tenant has an undivided interest in the whole
-Right of survivorship: If B dies, becomes A’s fully

-Any joint tenant can at any time sever joint tenancy by voluntary or involuntary conveyance 

· Mortgage?

· Lien theory: not conveyance, didn’t sever (Harms)
· Title theory: conveys title, destroys unity of interest and therefore destroys JT
· Lease?

· Modern view is no, but may depend on length
· Involuntary conveyance: creditor levies on property, execution sale.
· Conveyance to self (Riddle)
Four Unities:
Must take their interests:

-At the same time
-By the same instrument (see Riddle)

-With identical interests
· Equal share (increasingly ignored by courts, DK p. 324)

· Same durational estate

-With an equal right to possess the whole property

Creation of Joint Tenancy:
-Must overcome presumption of tenancy in common

-“To A and B as joint tenants with right of survivorship” is OK (except in MI/KY) 
	-Each co-tenant has an undivided interest in the whole
-No survivorship: If B dies, his interest goes to his heir. Can get very messy.

-Conveyance of real property to 2+ persons who are not married is presumed to be tenancy in common

-Presumed that shares of tenants in common are equal, but not necessary.


	-ONLY SPOUSES (and partners in civil unions) ( recognized by fewer than half of states
· Presumption that TBE is created when property is conveyed to husband + wife
-Four Unities required, in addition to marriage

-Husband and wife hold undivided interest in the whole as one person
-Survivorship rights

-No severance by one acting alone (protection for wife)

-No partition by one acting alone

-Automatically terminated on divorce

-Limited creditor immunity

-Often limited to real estate of spouses (problem: what about insurance proceeds from burnt-down house?)


Riddle v. Harmon
CA 1980 (p. 324): Joint tenancy can be severed by one tenant conveying interesting to himself .
Facts: Riddle’s wife, the decedent, owned certain real property in joint tenancy with Riddle.  When she was planning her estate, she did not want her interest in the parcel to pass Riddle.  Her attorney advised her to terminate the joint tenancy by granting herself an undivided one-half interest in the property, making her a tenant in common.  A grant deed was drawn up to that effect, and a will devising her tenancy in common to herself was executed.

Holding: Joint tenancy can be terminated by the conveyance of one joint tenant of the interest in the joint tenancy to himself.  No need for a straw man to convey it to first. Joint tenant has a right to destroy survivorship.
Estates and Mortgages
A. Title Theory: Holds that a mortgage effects transfer of legal title. This is the common law theory. As a result, the mortgage by one joint tenant had the effect of severing a joint tenancy because the unity of interest is destroyed. The joint tenancy could not be restored by redemption because the unities of time and title would not be present. After the mortgage, the former joint tenants would become tenants in common and there would be, of course, no right of survivorship.
B. Lien Theory: The lien theory of mortgages holds that the mortgagee (lender) only has a lien against the property (an inchoate right to seize title if the loan is not paid). On this view a mortgage by one joint tenant makes no alteration to title and thus does not sever joint tenancy. But another problem crops up, one that divides lien theory States (and title theory States that treat mortgages as liens for this purpose): Upon death of the mortgaging joint tenant while the loan is unpaid: EITHER lien survives on original share OR the mortgage disappears (See Harms)
Harms v. Sprague
Ill. 1984 (p. 330): Lien theory of mortgages (does not destroy joint tenancy)
Facts: William and John Harms owned property in joint tenancy.  John executed a mortgage favoring Simmons, who later assigned his interest to Sprague.  After John died, William contended that the mortgage had died with John and brought an action to quiet title.  Holding: A mortgage on a joint tenant’s interest does not survive the mortgagor. Note: Case is odd because the giver of mortgage did not require joint tenants—both tenants—to sign contract.

· Endorses the lien theory of mortgages
Delfino v. Vealencis

CT 1980 (p. 338): Presumption in favor of partition in kind.
Facts: Delfinos owned an undivided 99/144 interest in land, in which Vealencis owned an undivided 45/144 interest.  The property was held as a tenancy in common.  Delfino wanted to develop residential housing on the tract and sought a partition sale. Vealencis, who lived on the land, was using her property as a rubbish disposal business and wanted a partition in kind.

Holding: Partition sales are employed only where partition in kind is unworkable. A partition sale is a court-forced sale of property held in joint tenancy if the property is incapable of being divided.  In this case, the limited number of competing interests, and the relative ease of division makes partition in kind workable. Moreover, D lived there (residence is privileged) and had family connection to the land.
Partition

-Concurrent owners (joint tenants or tenants in common) can agree on a division of the property or the proceeds from its sale

-But if they cannot agree, recourse to equitable action of partition (court-ordered)

i. Partition in kind = physical partition into separate tracts; each party owns his tract alone in fee simple.

a. If the separate tracts are not equal, than the tenant with the smaller amount gets a cash payment (owelty) to equalize the values

b. Presumption in favor of partition in kind, UNLESS:

1. Physical partition is impractical

2. Physical partition not in the best interests of ALL the parties (Delfino)




c. NB: According to MAG, in modern practice this presumption in favor of partition in kind is weakening

(p. 343) -- Practically, sales are much more likely to happen.

ii. Partition in sale = Property is sold and the sale proceeds are divided equally

a. Frequent: houses, apt buildings can’t really be physically partitioned

b. Presumption of equal shares rebuttable by evidence that co-tenants intended unequal shares (e.g., they paid unequal amounts at purchase)

Spiller v. Mackereth

AL 1976 (p. 348): Co-tenants do not owe each other rent unless ouster
Facts: Spiller and Mackereth were tenants in common of a warehouse. When their tenant vacated, Spiller began using the entire warehouse as a storage facility.  Mackereth demanded that he either vacate half the premises or pay rent.  He ignored the demand.  Mackereth sued for rent.  

Holding: Absent an owner physically barring a cotenant from entry upon the owned premises, that owner is not liable to the co-tenant for rent.  A co-tenant has the full right to use the premises and cannot be liable to the co-tenants for rent.  Only exceptions: 1) Previous rental agreement, or 2) Ouster: a co-tenant must physically bar the other cotenant from entry (or deny claim to title).

· Ouster: Unlawful dispossession of a party lawfully entitled to the possession of real property.

· Form 1: Prevents and bars physical access. 
· Form 2: Denies co-tenant’s claim to title.

Swartzbaugh v. Sampson

Ct. App. CA 1936 (p. 351): One joint tenant can lease/mortgage his interest even if other joint tenant objects
Facts: Mrs. S and Mr. S had acquired title to certain real property as joint tenants.  Mr. S and Sampson executed two leases for parcels of this property for boxing pavilion.  At all times, Mrs. S objected to the lease, refused to participate in it, and made this known to Mr. S and Sampson.  She never received any rent from this lease.  She sued to cancel the lease, claiming it was a total nullity without her participation as a joint tenant.
Holding: A joint tenant has the right to convey or mortgage his or her interest in the property, even if the other joint tenant objects. A lease for all of the property by one joint tenant is not null but is valid to the extent of his interest in the joint property.  
Hypothetical Options for co-tenant: 
(a) She could appear at the pavilion and demand he invite her in. If she does and he doesn’t let her in, he would have effected ouster. Then all he owes her is rent. There are two options for her collecting rent:

1. If Sam understood he is renting only John’s interest he will have to pay new additional rent to Lola, 

2. If Sam thought he was getting lease to the whole, then he deducts from what he agreed to pay John and gives Lola her percentage.

(b) Lola can acquiesce in the lease and demand and receive half the rents received by John from Sam. 

(c) Lola could partition the leasehold, which would probably result in a partition by sale because it would be impossible to physically divide the pavilion. The proceeds of the sold lease would be split between Lola and Sam

(d) Lola could hope for John’s death, which would terminate Sam’s leasehold because Sam had leased only John’s interest and John’s interest would expire at his death (he owned the land as a joint tenant with Lola). None of these options is particularly desirable in terms of removing Sam and the last is more of a bitter and cynical hope than an option.

B. Property Allocation on Death

Blackstone

· Classic example of abandonment  - property owner dies

· Then an original title goes to first occupier (state of nature)

· Everywhere in world, by custom or by law, there are rules re. what happens to property when property-owner dies (Because avoiding disorderly scramble)

· Law of intestate succession very old 

Mill – Principles of Political Economy (S-3 p. 19)

· Question of disposition of property where people don’t leave a will

· Rules governing intestate succession

· How should succession be regulated?

· Responsibilities to illegitimate children

· Should be a maximum amount to leave children (In United States, estate tax law encourage decedents to leave some to family – heavily favor surviving spouse, favor children up to a point)

How do we deal with these issues in the United States?

· Estate tax law

· Protections of rights of surviving spouse

Freedom of Testation: 

Hodel v. Irving

U.S.1987 (S-3 p. 27) 

· Facts: Congress controlled the passage of Indian lands and created a good deal of problems with a system that created interests in land that were so miniscule as to be uncontrollable and unreasonable: a large portion of Indian land was owned in fractional interests. Congress passed Indian Land Consolidation Act of 1983: small portions (fractional interest represented two percent or less of the total acreage and has earned less than $100 in the previous year) escheat to the tribe, not to descendants. No compensation.
· Rule: A government regulation that abolishes the ability to pass land by descent or devise is a taking under the Fifth Amendment. 
· Holding: The Government has considerable autonomy in regulating property rights that may adversely affect the owners. The court identifies the ability to convey property after death as a valuable right which cannot be substituted by complicated intervivos measures (revocable trusts). This was a taking, but court cedes that govt has great latitude to regulate the descent and devise of property, so a little less than this (say, wiping out intestate but not testate succession) might be okay.
· Reflects that SCOTUS values property rights, even small ones

· Taking was the taking of the right of device (without compensation) -- States could have regulated testate or intestate succession, but not both (but realistically, JERDD cannot figure out how they would regulate testate succession only, so this seems stupid) 

Langbein, “The Revolution in Family Wealth Transmission”

· Modern forms of wealth are “new property,” and how that plays out in practice is interesting

· Revolution affected by two things:

· 1) One great round of inter-generational transfers: education of children
· Only other saving is for retirement

· 2) But divorces save business for estate lawyers

· MAG: Demographic + economic effect of aging population, declining birth rate --> active labor force too small to support Medicare and Social Security

C. Marital Property

Sawada v. Endo

HI 1977 (p. 361)

Facts: Endo, who had no liability insurance, severely injured Helen and Masako Sawada.  Endo’s only real asset was real property held as a tenant by the entirety with his wife.  This was conveyed to their son, for no consideration, shortly after the Sawadas had filed suit.  Endo and his wife continued to live on the land even though they had not reserved an estate in it.  The Sawadas brought action to set aside conveyance of property to the son, alleging it was fraudulent.  Endo’s wife died prior to action. Endo alleged that the conveyance could not be deemed fraudulent because the separate creditor of either spouse may not reach property held as tenants by the entirety. (If they had held on to the property, the creditors could have gotten it all because the wife died, so the husband would have been sole owner.)
Holding: Tenancy-by-the-entirety property may not be reached by the separate creditors of either spouse.  Based on stare decisis and public policy to not disrupt property of families.  Since Sawadas could not have reached that property when the conveyance was made (because it was a tenancy by the entirety), the conveyance was not fraudulent.

· Note: In majority of states, creditor of one spouse cannot reach tenancy by the entirety because one spouse cannot assign his/her interest. (p. 367) ( Exception: IRS.
Marital Property Chart
	 
	Separate Property System (muddy, but tailored)
	Community Property System (more predictable)

	During Marriage:
	· Married Women’s Property Acts give married woman control over her own property

· Each spouse is to be regarded as though they were single and independent. (“His” and “hers.”)
· But, overwhelmingly, married couples introduce voluntary co-ownership. This reduces the gap from a community system. (All the examples of joint tenancy.)
· Presumptions: 
· 1) that everything is jointly used (presumed gift of ½), and
· 2) jointly owned (presumed gift of ½)
· Questions of ownership are ones of fact
	Everything 50/50, except:
· Gifts or inherited property.
· Anything acquired premarital
But presumption of Community of Property

	Death:
	· Estate is his and hers.
· Testate succession gives a forced share of decedent’s estate to the spouse who seeks to claim it if the other spouse leaves them out. (Size of share varies state to state, depends on circumstances.)
· Intestate succession: share of surviving spouse has increased over time (although when polled, most people want spouse to get all)
	Estate of single individual consists of ½ acquests (property acquired during marriage by gainful activity of spouses) + premarital property and inheritance

	Divorce:
	· Enormous change in the law between the Norris v. Norris and the Rice v. Rice cases. Norris shows that the disadvantage of the his and hers system was that it was very hard for a spouse who had not worked outside the home to have support here. Also very hard for the spouse who works outside the home but whose income is used for consumables and groceries. Disproportionately a problem for women.
· “Equitable distribution”: This is better characterized as a “discretionary distribution” system. How property is distributed on divorce is based on the decision maker, the judge usually.

· Discretionary Distribution Statutes (variants)

· All property subject to distribution (MA) v. Acquests (property acquired during marriage by gainful activity of spouses) only (CO)

· No presumptions on extent of division (MA) v. Presumption favoring equal division

· Conduct a factor (MA) vs. “No fault” (CO)
	 Upon divorce, each party is entitled to half of the community property and their separate property


Mass. General Laws on Marital Property (S-3 pp. 15-16):

§1: Separate property is separate, even when taken in marriage; both are entitled to income from property held as tenants by the entirety.

§2: Married Women can contract

§3: Transfers between husband and wife is as if sole

§4: Labor of married women are for their own account

§5: Married women can be executrix

§6: Married women can be sued and sue

§7: Married women not liable for husband’s debts, nor her property liable on execution against him

§8: Husband not liable for wife’s debt

§9: Husband not liable for contracts made by wife on her separate property

D. Rights of Surviving Spouse

Strong v. Wood

IA, 1981 (S-3 p. 35): Fraudulent transfer
Rule: Fraudulent intent alone is insufficient to establish claimant’s rights in the transferred property; it is the fraudulent effect of the transferors actions which we must consider.  If no reliance is shown, then a complaining spouse cannot claim such an effect.
Facts: Ruby Strong (plaintiff) was the girlfriend of a old man who owned a farm, Mike Strong; he proposed to marry her in October of 1976.  She did not make up her mind to do so until December 1976.  In late December, Mike gathered his children with his lawyer because a changing state law would increase taxes on a conveyance of the property.  He then transferred the property to his three children while maintaining a life interest in his farm.  In January, he married Ruby, and died two years later.  When she came to know that the property had been conveyed to the children, she sued, claiming that the conveyance was fraudulent as it deprived her of her marital interest.
Issue: Is reliance by the surviving spouse on the interest in property that is used as inducement to enter into marriage necessary for a court to invalidate a transfer of said property by deceased spouse and thereby give interest in the property to the surviving spouse?
Holding: Yes.  There are five factors to determine if the dead spouse fraudulently conveyed property in contemplation of marriage.  1) The transfer made during a contract to marry, including its proximity to the marriage, indicating it was in contemplation of marriage; 2) lack of adequate consideration for the transfer; 3) lack of knowledge of the transfer on the part of the prospective spouse; 4) fraudulent intent on the part of the transferor; and 5) reliance by the prospective spouse upon the transferor’s interest in the transferred property as an inducement of marriage.  When analyzing, the presence of the first three elements together creates a presumption of fraudulent intent (element 4).  In the present case, there is no suggestion that there was a contract to marry when Mike conveyed it to his children since Ruby had not yet made up her mind to actually marry and had not communicated it to Mike either.  Likewise, there is no evidence that she relied on his interest in the farm as an inducement to marriage; therefore, we cannot say there was a fraudulent effect on her, even if there was a fraudulent intent by Mike.  So she does not get any interest in the farm, and the conveyance was valid.
Sullivan v. Burkin

MA, 1984 (S-3 p. 47): In MA, solely-controlled will substitutes count toward estate for purposes of forced shares
Rule: Any value of assets from an inter vivos trust that is solely controlled by a deceased spouse shall be considered part of the estate of the deceased spouse so that a surviving spouse can gain interest in the value in future cases, but not in the present case (change based on public policy grounds, because a divorcee could consider assets in an inter vivos trust as part of the assets of the estate to divide up, so why not a widow?).
Facts: Ernest Sullivan, a dead dickhead, didn’t like his wife, Mary (the plaintiff) so he made an inter vivos trust that he solely controlled and transferred his real estate to the trust.  Upon his death, the successor trustee was directly to pay the principal and income of the trust to Burkin and a few others.  In his will, he said he intentionally left Mary and his grandson Mark out of the will.  Mary claimed that this method of shielding the assets was an invalid testamentary disposition, and the assets should be considered part of the estate of Ernest open to probate.  
Issues: Is an inter vivos trust where the trustee has sole control over the trust an invalid testamentary disposition?  Should the assets of that trust be considered part of the estate of the sole trustee when he or she dies?
Holding: IN THIS CASE: No.  The inter vivos trust is not an invalid testamentary disposition, and can be used to escape probate.  GOING FORWARD: Yes, the assets will be considered part of the estate of the deceased when the deceased is the only person with control over the trust (meaning the ability to revoke the trust, as well as accepting all of the income from the trust).  However, due to the overwhelming precedent, the court will not retroactively apply this new rule.  Therefore, Mary does not get any of the value of the assets held by the trust when Ernest died.
Comment: Application of protections for wife in probate common law to will substitutes like Totten trusts.
E. Property Allocation on Divorce

Norris v. Norris

App Ct. of Ill, 1974 (S-3 p. 95): Separate Property System - OLD DIVORCE LAW revised by Rice (below)
Rule: Spouse A, seeking a part or all of the property in the name of Spouse B upon divorce, must show that Spouse A furnished valuable consideration such as money or services other than those normally performed in the marriage relation which has directly or indirectly been used to acquire or enhance the value of the property. (also, presumably, especially so when Spouse B has male genetalia).
Facts: Norma and John got divorced.  The trial judge gave her what she owned before getting married, her clothes and effects, and her car which she personally bought, and nothing else.  He got the 264-acre farm which he had inherited prior to marriage, and all machinery, livestock, improvements, etc.  For the first ten years of marriage, she worked at home, raised the kids, and helped out on the farm.  When she got a job outside the house, she still did those tasks and contributed her money to the family’s food and clothing.  She wanted interest in the property.
Holding: She don’t get shit, because payments made voluntarily by a wife for family expenses during the time the husband and wife live together do not create an indebtedness from the husband to the wife in the absence of an agreement to that effect. 
Rice v. Rice

Mass. Sup. Ct. (1977) (S-3 p. 97)

Rule: (this case is very statute-centered but this is what I got): Legislative history will not be used to clarify legislative intent when the statute is unambiguous, and therefore, the statute will be read broadly: thus, the court may assign to one party in a divorce all or part of the separate nonmatrimonial property of the other in addition to or in lieu of alimony.  A party’s estate by definition includes all property to which he hold title, however acquired.  
Facts: Nancy and John get divorced. Had been married for 27 years, and John was making bank from business, inheritances, cash gifts from his dad, and a lot of interest he owned before marriage.  Nancy had no skills and earned no money, and she got an allowance from her husband.
Holding: The court analyzed the things that could be taken into account in terms of dividing up property based on the strict words of the equitable distribution statute (age, health, employability, occupation, etc.).  The parties were married for 27 years, and Nancy became accustomed to sharing liberally in an income of about $90k a year, had no ability to support herself, whereas her husband made the aforementioned bank, and had a huge inheritance coming to him.  Since the statute was clear and the trial judge didn’t abuse discretion, they gave Nancy $30k of the income plus half of his assets.  
· Comment: Equitable outcome (via equitable distribution statute).
· Factors considered: length of marriage; conduct of the parties during the marriage; the age, health, station, occupation, amount and sources of income, vocational skills, employability, estate, liabilities and needs of each of the parties and the opportunity of each for future acquisition of capital assets and income. Also the contribution of each of the parties in the acquisition, preservation or appreciation in value of their respective estates. (S-3 p. 99)
· MAG: This kind of “equitable” (discretionary) distribution involves so many factors that it just becomes the judge’s discretion ( unpredictable, comes down to the luck of the judicial draw
· MAG’s proposed reform: Differentiate between different types of divorces
· 15% involve couples who have been married for a short period of time w/ no children, and accumulated little property

· These could be handled with “summary divorce,” mail-order ( just file papers if uncontested; 50-50 division

· Minimum expense and delay, max certainty

· 57% involve couples w/ minor children

· Here there’s a need for discretion

· Odd that divorce law settles matrimonial law first, child support after

· English law begins with determining if minor children are involved, giving paramount importance to interests of children
· Policies behind Equitable Distribution statutes:

· Protect parties’ reasonable expectations

· But reasonable expectations in property are informed by the background law

· Interest of state in protecting the public purse

· Don’t want divorcees forced on to welfare

· Marriage as a partnership, treating contributions as equal

· Protecting weaker and more vulnerable parties (e.g., children)

· Although children tend to be marginalized (dealt with after property division), they cannot be left out ( can’t contract out of child support
· Predictability (problem)

· Individual justice

· Reducing the costs of divorce litigation
In re Marriage of  Graham

Colorado Sup. Ct., 1978 (p. 371): Is a graduate degree “marital property”?
Rule: An educational degree cannot be marital property subject to division upon divorce in Colorado.
Facts: Anne, the plaintiff wife, provided financial support to her husband, Dennis, the defendant, while he was getting his bachelors and masters degrees.  After he got the degrees, they divorced, and the trial court ruled that Anne was entitled to an interest in Dennis’ degrees, and awarded her installment payments based on the estimated earning capacity of Dennis.  
Issue: Can an educational degree be marital property subject to division upon divorce?
Holding: No, because there are limits on what property is.  A degree is not exchangeable, has no value on the open market, and cannot be willed.  It is an intellectual achievement that can assist in property acquisition, but not property itself.  While it can be taken into account in awarding support, it cannot be considered property.
Dissent (Carrigan): It is the increased earning capacity that can be divided, and since damages for lost earning capacity can be awarded, this too should be divided. Issue is “whether traditional, narrow concepts of what constitutes ‘property’ render the courts impotent to provide a remedy for an obvious injustice.”
Approaches to professional degrees as marital property (p. 376):

· Colorado (Graham): Degree is not marital property; can be considered as a factor in determining division of marital property or alimony.

· New Jersey (Mahoney, p. 376): “Reimbursement alimony”: Spouse is reimbursed for the financial contributions made to the other  spouse’s successful professional training (quantum meruit)

· New York (O’Brien): Degree is marital property. 
Elkus v. Elkus

NY App. Div., 1991 (p. 378): Is celebrity (enhanced earning capacity) “marital property”?
Rule: Celebrity status with the accompanying economic opportunities may be a marital asset subject to equitable dissolution in NY.
Facts: Frederica was a major opera star with the NY Metro Opera.  She married her voice coach in 1973, who gave up his career to coach her (and be her photographer) and was the primary child-rearer.  In 1989, they divorced.  Mr. Elkus wanted the court to incorporate her celebrity and career as marital assets in their property division award.
Issue: May celebrity status with the accompanying opportunities be a marital asset subject to equitable distribution?
Holding: Yes, Section 236 of NY Domestic Relations Law (Equitable distribution statute) broadly defines marital property acquired during marriage, regardless of form.  Marriage is a joint economic enterprise (According to Mitt Romney: marriages are people, my friend!), and upon divorce, both people should be able to enjoy the fruits of the endeavor (so as to achieve an equitable distribution).  Since the NY Court of Appeals has said a medical degree and practice can be marriage assets, then a show business career is too.  Mr. Elkus made sacrifices to help Frederica become a celebrity; common notions of fairness require that because he actively helped her career, he is entitled to some of the value of it.
· MAG: Compare the vision of marriage here (“economic partnership”) to that in Graham (marriage implies giving support)
F. Marriage Contracts

General Notes on Antenuptial Agreements:

· “Significant enforceability problems,” large variation among the states; but it gives the judge a starting point

· Uniform Marital Property Act lists in the factors a judge takes into consideration when dividing property says “Any contract the spouses entered in to” ( just considered one factor, so it can be set aside by judge

· Mass. very far towards strictly enforcement prenuptial contracts (providing that certain basic precautions are taken)

· To make sure that prenup is enforceable, must ensure:

· 1) Full financial disclosure, or get spouse to sign a waiver

· 2) Independent counsel

· 3) Fair and reasonable (DeMatteo)
· Note: They are rare in the U.S.

· Except when the two spouses are older, have grown children (contract out of inheritance rights)

· Usually used with second or third marriages, children from former marriages
DeMatteo v. DeMatteo

Mass Sup. Ct. (2002) (S-3 p. 107)

Rule: “Fair and Reasonable” in the language of antenuptial agreements shall mean an agreement does not need to approximate alimony and property division that would be made in court without the agreement, but rather, the agreement can not essentially strip the contesting party of substantially all marital interests.  Even if one sided, and even if the contesting party has a lower standard of living after the divorce than during the marriage.
Facts: Joe quite wealthy, wife Susan wasn’t.  Pre-nup: Her lawyer negotiated with his lawyer, and they came to an agreement, and they both had it read to them, while on video, and they agreed: she would get a $35k salary with costs of living adjustments, the house, her car, life insurance and health insurance until she married again, and half the property bought jointly during marriage, and waived the right to go after more.  When it came time to get a divorce, she tried to say the prenup was unenforceable because it was not “fair and reasonable.” Trial Court held in favor of wife.
Holding: Supreme Court calls bullshit on her.  The trial judge had wrongly applied a standard for “separation agreements” to an “antenuptial agreement.”  They are agreements that have completely different purposes, and to invalidate the antenuptial agreement because it did not meet the standard of a separation agreement would make it meaningless.  Simply because a judge would give the contesting party more property interests under law without an antenuptial agreement does not make that antenuptial agreement invalid.
G. Non-Marital Cohabitants, Civil Unions

Carlson v. Olson

Sup. Ct. Minnesota (1977) (S-3 p. 121): Inferring marriage due to equity
Rule: While cohabitating partners who don’t marry technically are separate persons, equity requires that their actions be viewed as though they were married people, and thus their actions towards one another in the husbandly or wifely roles should not be considered as monetary investments in their property.
Facts: Laura Carlson and Oral Olson were cohabitating for 21 years, never married, raised a son, bought a house, but held themselves out as married. Oral has basically paid for the entire house and improvements.  Minnesota abolished common law marriage in 1941.  Laura brought the action to partition their real and personal property. 
Holding: Split the property 50-50. The guy can’t claim after 21 years of saying they are husband and wife, raising a kid, and even buying their house as husband and wife that his contributions to the ownership of the property were simply for him.
Marvin v. Marvin

CA Sup. Ct. (1976) (S-3 p. 125): Possibility of implied-in-fact marriage contract
Rule: The fact that a man and woman live together without marriage and engage in a sexual relationship does not itself invalidate agreements between them regarding earnings, property, or expenses; unmarried couples may organize their property however they choose; only if the consideration of the agreement is meretricious (prostitutional) sex will the agreement not be enforced.
Facts: Michelle (P) and Lee (D) held themselves out as married for 7 years, but were not.  Michelle agreed to be a companion, homemaker, housekeeper, and cook, giving up her career as an entertainer.  All real property and personal property was earned in the name of Lee.  But in 1971, he kicked her to the curb.  Now what the fuck do we do about it?
Holding: In CA, you can’t use the Family Law Act to distribute property among nonmarried couples.  The court will enforce contracts between nonmarried couples unless it is explicit that the consideration of the contract is just sex (i.e., prostitution).  When there is no contract, courts will try to determine if there was an implied contract, agreement of partnership, or other tacit understanding between the parties.  Quantum meruit or equitable remedies such as constructive or resulting trusts are good too when warranted by the facts.  Thus, in this case, the court says there was a contract, and the district court must have a trial on the merits to determine a just distribution of property. 
Vermont Civil Union Statute

§1202 - To get a civil union, you must be 1) not in a marriage or civil union already and 2) the same sex of the other party

§1204 - civil unions get all the same benefits, protections, and responsibilities under law in property, inheritance, ownership, divorce, and everything whatsoever as married couples, including: (22) “family landowner rights to fish and hunt.”

IV. Purchase and Rental of Real Estate

A. Lawyer-Made Law (S-4 pp. 1-3)
· The forms used in these parties are all “lawyer-made” law, revised over centuries.

· If they are made validly, the documents become “the law” for the parties to them

· Contracts

· Estate planning

· Trusts

· Forms

· Different meaning when talking about commercial real estate

· No great disparities of bargaining power, but intense bargaining

· Represent accumulated experience about what works and what does not

· Must comply with statutory/common law

B. Property Rights and Civil Rights

Fair Housing Act: (p. 431)

· Prohibitions against discrimination apply with exceptions:
· single-family house sold or rented by owner, provided:
· this owner does not own more than three single-family houses at any one time
· after December 1969 if such house is sold or rented without use or facilities or services of broker, agent
· after December 1969 if house is sold or rented without publication, posting, or mailing of advert
· can’t discriminate when selling or renting, in negotiating, or show discrimination in advertisement
· can’t discriminate against handicapped person, meaning you can’t refuse to permit reasonable modifications of existing premises if it is necessary to afford that person full enjoyment; can’t refuse to make reasonable accommodations in rules, policies, practices, and services necessary for the person to enjoy and use the dwelling; and you can’t design a covered multifamily dwelling for first occupancy after March 1991 that is inaccessible to handicapped persons.
· No need to prove intentional discrimination ( enough to show disparate impact
Civil Rights Act of 1868 (p. 433)
· “All citizens of the United States shall have the same right, in every State and Territory as is enjoyed by white citizens thereof to inherit, purchase, lease, sell, hold, and convey real and personal property”

· Dormant for 100 years

· Now considered major piece of civil rights housing legislation

· Applies to racial discrimination only (Fair Housing Act applies to all categories previously defined)

· Only discrimination in transfer of real property

· Required proof of intent (Fair Housing Act required only proof of discriminatory impact shifts burden to the Defendant to show compelling government purpose (if government) or a rational business reason (if private))

· Presumption of discriminatory intent when discriminatory impact (shifts burden)

· No exemptions (as opposed to the Fair Housing Act which includes lots of exemptions)
· Need to show discriminatory intent (probably)

· Must show similar white applicants who weren’t rejected
U.S. v. Starrett City

2nd Cir., 1986 (S-4 p. 5): No racial quotas of indefinite duration under FHA
Rule: The Fair Housing Act (Act) does not allow a party to use rigid racial quotas of indefinite duration to maintain a fixed level of integration at an apartment complex by restricting minority access to accommodations.
Facts: Starrett City Associates (Appellants) owned a housing development and maintained a racial distribution to prevent the loss of white tenants. The application card for the apartment asks for race or national origin. As vacancies arise, applicants of a race or national origin similar to that of the departing tenants are selected from a pool and offered apartments in order to keep a constant racial balance. A group of black applicants brought suit, alleging the procedures discriminated against them on the basis of race, violating the Act.
Holding: The use of quotas should be based on some history of racial discrimination or imbalance within the entity seeking to employ them. Programs designed to maintain integration by limiting minority participation, such as ceiling quotas, are of doubtful validity because they single out those least well-represented in the political process to bear the burden of a benign program.  Here, the ceiling quotas of Defendant are not valid. There is no definite termination date for the quotas because Defendant’s purpose is to prevent white flight. The quotas act as a ceiling to a minority group’s access to the apartments. The impact of Defendant’s practices fall on minorities, for whom the Act was designed to protect. The phenomenon of “white flight” cannot justify attempts to maintain integration through inflexible racial quotas.
Dissent: The Act was designed only to bar perpetuation of segregation. Defendant is not promoting segregated housing. In fact, he is promoting integrated housing. A law enacted to enhance the opportunity for people of all races to live next to each other should not be interpreted to prevent a landlord from maintaining one of the most successful integrated housing projects in the country.
C. Purchase and Sale of Residential Property 

DK 517-530 - this was literally a lease contract; go read it.

Timeline: Contract for sale ( Executory Period ( Closing ( Recording

1. Contract for Sale of Land: 

South Carolina v. Buyer’s Service

SC, 1987 (S-4 p. 17)
Rule: Real estate and mortgage loan closings should be conducted only under the supervision of attorneys, who have the ability to furnish their clients with legal advice should the need arise and fall under the regulatory rules of this court. Again, protection of the public is of paramount concern.
Facts: Buyers Service prepares deeds, notes and other instruments related to mortgage loans and transfers of real property. It argues the forms are standard and require no creative drafting. The State counters that preparation of instruments falls within the definition of the practice of law of In re Duncan, and that Buyers Service acts as more than a mere scrivener in the process.
Holding: Instructions to the Clerk of Court or Register of Mesne Conveyances as to the manner of recording, if given by a lay person for the benefit of another, must be given under the supervision of an attorney.
2. Marketable Title: 

· “Marketable” = title “which a reasonable purchaser, well informed as to the facts and legal bearings, willing and anxious to perform his contract, would, in the exercise of that prudence which business men ordinarily bring to bear…be willing to accept and ought to accept” (S-4 p. 26)

· Free from reasonable doubt
Messer-Johnson v. Security Savings

AL, 1922 (S-4 p. 25)

Facts: Home buyer sues seller to recover deposit after title found to have defects.  Seller claims he holds title by adverse possession.
Holding: Defective title not “marketable” even with adverse possession until adverse possession proven. Burden of proof is on vendor not only to show adverse possession but to make it clear that the purchaser will have the means at hand at all times to establish his title, if it should be attacked by a third person.

· MAG: What could the seller have done here?
· Could bring a lawsuit to quiet title – would be costly

· Could go to successors of people who might have other claims and get them to sign quit-claims (for money)

· Lower the price
3. The Doctrine of Equitable Conversion (DK 552-53):
· “If there is a specifically enforceable contract for the sale of land, equity regards as done that which ought to be done.”  Buyer is owner from date of contract; Seller is entitled to money; seller holds the legal title as trustee for the buyer until he is paid.
· Risk Loss: If premises destroyed after contract is made but before possession is transferred, some courts say purchaser loses out even if seller retained possession.  Some say seller loses out until legal title is conveyed.  Some say party in possession is the loser.  If purchaser has risk of loss and seller has insurance, the seller holds the insurance proceeds as trustee of the buyer.
· Inheritance: Seller’s interest is in personal property, and buyer’s interest is in real property: thus, if a guy dies after selling his house but closing the sale with the buyer, the inheritor of dead guy’s personal property will get the proceeds, not the inheritor of dead guy’s real property.
4. Duty to Disclose Defects (p. 559)

· Traditional rule was caveat emptor (buyer beware), but this has been largely abandoned today

· Narrowest departure from caveat emptor: Seller must disclose conditions that (1) created by the seller, (2) materially impair property value, and (3) not likely to be discovered by buyer using due care. (Stambovsky) 

· Emerging majority rule today (Johnson): Seller must reveal all latent material defects, which are defects that

(1) Materially affect the value or desirability of the property

(2) Known to the seller (or only accessible to the seller)

(3) Neither known to or “within the reach of the diligent attention and observations of the buyer”

· “As is” clauses generally relieve the seller of disclosure obligations that are reasonably discoverable, as long as there is no fraud

· Most states also have statutes requiring the seller to deliver to prospective buyers a written statement disclosing facts about the property
· New areas of debate re: duty to disclose (pp. 559-63)

· Is (2) objective or subjective? What seller does know, or what he should know?

· What diligence is reasonable to expect from buyer?

· Is (1) objective or subjective? Material to this buyer, or to a reasonable buyer?

· Only facts about the house, or adjacent areas?

· To what extent can you contract out of this requirement as a seller (via “as is” clause)?
Stambovsky v. Ackley

NY App Div, 1991 (p. 553)

Rule: Where a condition that has been created by the seller materially impairs the value of the contract and is peculiarly within the knowledge of the seller or unlikely to be discovered by a prudent purchaser exercising due care with respect to the subject transaction, nondisclosure constitutes a basis for rescission as a matter of equity. 
Facts: Stambovsky discovered that the house he had recently contracted to purchase was widely reputed to be possessed by ghosts, reportedly seen by Ackley, the seller, and members of her family on numerous occasions over the previous nine years.  Stambovsky promptly sought rescission of the contract of sale.
Holding: The unusual facts of this case warrant a grant of equitable relief to Stambovsky, who did not have any familiarity with the folklore of the village of Nyack, where the house was, and could not readily learn that the house was haunted. NY law fails to recognize remedy for damages incurred as a result of the seller’s mere silence, applying caveat emptor.  However, Ackley deliberately fostered the idea that her home was haunted, and having undertaken to inform the public that her house was haunted, she owed no less a duty to her contract vendee.  Ackley took unfair advantage of Stambovsky’s ignorance, but also created and perpetuated a condition that Stambovsky would be unlikely to inquire about.  That violates the court’s sense of equity, and is an exception to a caveat emptor.  
Johnson v. Davis

FL, 1985 (p. 557)

Rule: Where the seller of a home knows facts affecting the value of a home that are not readily observable, the seller is under a duty to disclose.  
Facts: Davis negotiated with Johnson to buy Johnson’s house.  They had a clause making Johnson liable for minor roof repairs.  After signing but before conveyance, Davis noticed water spots, but Johnson said they were minor problems already fixed.  After conveyance, a storm occurred and the roof leaked a lot.  A roofer concluded that they needed a new roof.  Davis sued for rescission 
Holding: Common law tort doctrine recognized the difference between nonfeasance and malfeasance, punishing the latter but not the former.  More and more courts now realize that the two are much more similar than different; in the case of selling land, the seller is in a far better position to be aware of relevant facts than the buyer and should not be permitted to exploit the buyer’s poor position. For this reason, the court thinks it fundamentally fair for caveat emptor to be abandoned in residential land sale contracts, and the seller to be placed under a duty to disclose.
Lempke v. Dagenais

NH, 1988 (p. 564): NH extends the implied warranty of workmanlike quality to subsequent buyers
Rule: A subsequent purchaser of property may recover from one performing defective contractor services for the prior owner if the work contained latent defects not apparent at the time of purchase.  
Facts: Lempke’s predecesor contracted with Dagenais for Dagenais to build a garage, which he did, but after Lempke purchased the house, structural problems appeared with Lempke claimed were due to substandard work by Dagenais.  Lempke sued for the cost of repair and/or replacement.  Trial court dismissed, saying there was no privity between Lempke and Dagenias.
Holding: NH recognizes building construction work an implied warranty of workmanlike quality.  This warranty has been debated as a tort or contract, on the notion that the latter requires privity.  However, the implied warranty arises by operation of law a matter of public policy.  Whether privity is required is determined by reference to policy.  Numerous reasons for not imposing a privity requirement exist: society is increasingly mobile, and a builder should not be surprised by a change in ownership; experience also tells us latent defects will not show up for years afterward, so a sale to an unsuspecting purchaser is not unlikely; a builder is in a better position to control the quality of the work than a subsequent buyer; a contractor is already under obligation to perform in a workmanlike manner, so the nature of his obligation is not changed by privity; and to impose privity would encourage sham first sales.  The measure of repair is the cost of repair or replacement; and this duty does not go on forever, but just for a reasonable time.  
5. Deeds (p. 587):
· Different types of Deeds

· General warranty deed

· Seller warrants against all defects in title, whether before or after he took title

· Rare

· Special warranty deed

· Warranties only against seller’s own acts, not the acts of others

· Most common in MA

· Quitclaim deed

· Release of all right, title, and interest that seller has in the land

· Damages under these warranties are measured in terms of return of the purchase price ( but if you’ve live there several years and it turns out someone else owns it, you’d would want more compensation

· Moral of story: Better to settle title issues before the deed

· Title insurance (common in the western US) – still going to get a proportion of your purchase price back, which isn’t what you want

· Delivery of Deeds

· Usually comes up in the context of homemade estate plans

· Question is whether deed is meant to be presently effective or not

Sweeney v. Sweeney

CT 1940 (p. 606): Conditional deeds cannot be delivered to grantee; where deed is manually delivered, presumption that delivery intended.
Rule: Where a deed has been formally executed and delivered, the presumption that the grantee assented to delivery can be overcome only by evidence that no delivery was in fact intended. “Conditional” delivery to a grantee grants absolute title – conditional delivery can only be made by giving the deed to a third person until the condition is met. 
Facts: Widow of Maurice Sweeney sued John Sweeney, brother of Maurice.  Maurice deeded property to John, and this deed was recorded.  Maurice requested that a second deed be executed which deeded the property back to Maurice, but it was never recorded.  A week or two later, Maurice took to John the recorded deed, and a week or two after that, Maurice took to John the unrecorded deed.  John gave the unrecorded deed to Maurice and then they gave it to his attorney.  When the attorney’s office was burned down, the unrecorded deed was destroyed.  Maurice’s purpose in making the second deed was so that he would be protected in case John predeceased him.  Maurice continued to live on the deeded property until his death.  He made leases in regard to it and exercised full control over it without interference from John.  The trial court concluded that there was no intention to deliver John’s deed to Maurice and there was no delivery or acceptance of it.
Issue: Has a deed been delivered where it was formally executed and manually delivered and where there is no evidence that no delivery was intended?
Holding Yes; It is true that physical possession of a duly executed deed is not conclusive proof that it was legally delivered.  Delivery must be made with the intent to pass title if it is to be effective.  However, where a deed has been manually delivered, there is a rebuttable presumption that the grantee assented since the deed was beneficial to him.  Where deeds are formally executed and delivered, this presumption can be overcome only by evidence that no delivery was in fact intended.  In this case, the only purpose in making the deed expressed by either party was Maurice’s statement that it was to protect him in case John predeceased him.  Since this purpose would have been defeated had there been no delivery with intent to pass title, this conclusively establishes the fact that there was legal delivery.  If the delivery is preconditioned on something, then the deed must be placed in the hands of a third party to be kept until the happening of the condition.
· NB: Some (more sophisticated) say that a deed can be delivered on a condition, and can be delivered into the hands of the grantee, and will let that condition operate against grantor/grantee, but not against bona fide purchasers
Rosengrant v. Rosengrant

OK Ct. App, 1981 (p. 610)

Rule: Legal delivery of a deed is made only when no conditions attached to delivery of the deed that imply a lack of intent have been made.
Facts:  Harold and Mildred (H&M) had no children, and they tried to convey their farm to Jay, their nephew.  H&M both signed a deed transferring the property to Jay, but they also asked him to the leave the deed at their bank, saying that he could record the deed after they died.  Harold himself handed the deed to Jay at the bank during their meeting with the banker, apparently in an effort to comply with the legal requirement that a deed be delivered.  Jay took the deed but then handed it to the banker.  The banker then held the deed in a box in an envelope marked as being for “Jay Rosengrant or Harold Rosengrant.”  Six days after Harold died, Jay recorded the deed.  Nineteen days after that, a petition to cancel deed was filed by other nieces and nephews of H&M.  The petition to cancel alleged that the deed was not legally delivered and therefore void, or that it was only a testamentary instrument and failed to comply with the Statute of Wills (THESE GODDAMN STATUTES OF WILL, FRAUDS, OTHER BULLSHIT ALWAYS SCREW PEOPLE.)
Issue: Was the deed legally delivered even though it had those preconditions on it?
Holding: No. Grantors do not legally deliver a deed if they reserve the right to retrieve the deed, require that the delivery may become operative only when the grantors have died, and keep using the property as if it were still their own.  The grantor’s intent at the time of delivery controls the question of whether legal delivery occurred.  Here, as the writing on the envelope showed, Harold could have retrieved it.  The same conclusion finds support in H&M’s conditioning the conveyance on the future events of their death and the recording by Jay.  Also significant is that the old farts lived on the farm and kept using it as their own after the alleged conveyance to Jay.  
Concurrence (Brightmire): Although the facts in cases like this one can be difficult to determine, the law is clear: the grantor must actually or constructively deliver the deed and the grantor must evince intent to divest himself of his interest.  Only one of four people involved in the original conveyance is still alive, and Jay’s words have credibility problems.  They either didn’t have the intent, or they reserved the right to revoke: either way, delivery was not valid.
Mass. Deeds.  They suck. Not worth a god-damn dime.

D. Estates in Land

Bullet-point Notes on Estates 
1. Fee simple (p. 191)
a. Characteristics: Potential of infinite duration

b. Types:

i. Fee simple absolute: No limitations on heritability, cannot be divested, nor will it end on the happening of any event.

1. Creation: “to A and his heirs” “to A”
ii. Fee simple defeasible: Defeasible on the happening of some event

1. Fee simple determinable

a. Estate automatically ends when some specified event happens. When the event occurs, fee simple automatically reverts to O (“possibility of a reverter”)
b. Creation: “to A so long as” “to A until” “to A while”

2. Fee simple subject to condition subsequent

a. Estate can end at the grantor’s election when a stated condition happens

b. Creation: “to A, but if X happens” “to A, upon condition that if X happens” “to A, provided, however, that if X happens” … then “O retains a right of entry”
3. Fee simple executory limitation

a. Estate that, on the happening of a stated event, is automatically divested in favor of a third person
c. NB: Construction presumption is against automatic forfeitures and for free alienability of land

i. Presumption in favor of fee estate (White)
2. Fee tail

a. Characteristics: Lasts as long as the grantee or any of his descendants survives, and is inheritable only by the grantee’s descendants

i. O has a reversion in fee simple to become possessory upon expiration of the fee tail (no more A and all A’s descendants are dead)

ii. Can also vest a remainder interest, such that B gets it if A and all A’s descendants are dead

1. “to A and the heirs of his body, and if A dies without issue, to B and his heirs”

b. Creation: “to A and the heirs of his body”

3. Life estate

a. Characteristics: Potential duration of one or more human lives.

i. Can also be a life estate in trust: property is held by X in trust for A for life

b. Types:

i. For the life of the grantee (“to A for life”)

ii. Pur autre vie

1. Measured by the life of someone other than the owner of the life estate

2. “B for the life of A”

iii. Defeasible life estates

1. Determinable: “to A for life so long as X”

2. Subject to condition subsequent: “To A for life, but if X “

3. Executory limitation: “To A for life, but if X, then to B”

c. If alienated (transferred, leased, etc.), transferee gets no more than what A has: estate ends at the end of the relevant life

4. Leasehold estate

a. Types:

i. Tenancy for years

1. Lasts for a fixed period of years

a. Can be made terminable on some event of subject to condition subsequent (“so long as used for X”)

ii. Periodic tenancy

1. Tenancy for a period that continues for succeeding periods until either landlord or tenant gives notice

2. Creation: 

iii. Tenancy at will

1. Tenancy of no stated duration that ensured so long as both landlord and tenant desire. Either can terminate it at any time.

Intro: 
Benjamin Cardozo, The Nature of the Judicial Process:

· In a few sentences: “Listen people: we didn’t come up with this crazy shit with all these crazy fucking names.  History just did it on its own.  I don’t even know what half this shit means. If you try to think of it in present terms, you’re gonna go fucking nuts.  Does a bear shit in the forest? Yes, and property law is a forest, and it is fucking confusing, and there’s a lot of bear shit.  How’d it get there? We don’t really know, but history tells us, just like with property law, sometimes it just got plopped right where you found it because a bear had to take a shit.”

1. Fee simple

The estate system is meant to make it clear who is transferring what to whom --not just the physical property, but the terms and interests.  


Rise of heritability: After Norman conquest,  only lifetime leases, and heirs couldn’t inherit.  Custom developed to give dead tenant’s son the land for a sum (a relief) and for an oath of fealty.  This transformed into “advance consent” and inheritance of the lease became a right, but payment of relief continued.


Rise of alienability: At first, you couldn’t sell your interest in the estate, so to give advance consent was to the same family forever.  People wanted to get rid of their leases and not need to get lord’s consent.  This was allowed by the 13th century by the law Quia Emptores, making a fee freely alienable.  


Rise of the fee simple estate: after Quia Emptores, judges started to say that an estate does not escheat to the lord unless the current tenant has no heirs.  Thus, a holding became a freehold estate not terminable at the will of the lord. Instead of thinking about the land, we started thinking of it as an “estate in land.”


Creation of a fee simple: Fee simple (a permanent and absolute ownership of land with freedom to dispose of it as you see fit) was created by words: “To A and his heirs,” but this did not mean the heirs had any interest during A’s lifetime, but that the land was inheritable by the heirs; A had to own the land at the time of his death for the heirs to get it.  “To A” -- words of purchase.  “and his heirs” -- words of limitation indicating that A got a fee simple.  Words of inheritance NECESSARY to create a fee simple at common law, but is not required now by any state, even though a lot of lawyers do so out of habit.  


Inheritance of a fee simple: If you died intestate, the real property would descend to your heirs.  

Heirs: people who inherit after a death; a living person has no heirs.  So to give to the heirs of A means you have given it to no one until A dies, at which point the heirs are ascertained by statute.  A spouse was not an heir, but gained only dower or curtesy in land.  Today in all states, the surviving spouse is the intestate successor of some share of the land, depending on how many survivors there are.  
Issue: take exclusion to all other kindred; primogeniture is out of fashion now; if your oldest son died before you, his oldest son would represent him after you died.  Adoptive children inherit just like normal children, and they can even inherit from their natural parents.  Bastards now inherit from mother and, if paternity proved or acknowledged, father.
Ancestors: By statute, parents take as heirs if there are no issue.
Collaterals: all relatives not ancestors or issue or spouse. If only collaterals, brothers and sisters (and their issue by representation) take your old stuff for you.  This can obviously get complicated.
Escheats: if you have no heirs, the winner is: THE GOVERNMENT!  Because escheat is reversion of property to the state.
2. Life Estates

· Conveyance “to A for life” gives A a life estate that lasts for the duration of A’s life. When A dies, it reverts back to the original owner (O). A has a life estate; O has a “reversion” or “reversionary interest.”

· A can transfer his life estate to B, in which case B has a life estate pue autre vie -- that is, until A dies.  If B dies during A’s lifetime, then the property goes to B’s heirs until A dies.

White v. Brown

TN, 1977 (p. 202)

Rule: Unless the words and context of a will clearly evidence an intention to convey only a life estate, it will be interpreted as conveying a fee estate.
Facts: Lide died leaving a will that provided, “I wish Evelyn White to have my home to live in and not be sold.”  Lide’s niece, Brown, claims the will created a life estate and she obtained a remainder interest.  White sued to quiet title, contending the will created a fee estate.  
Holding:  Interpreting the will language presented here as creating only a life estate would create a partial intestacy.  There is a general policy against creating intestacy where a reasonable alternative interpretation exists.  Taking these two policies together, the will created a fee estate in White.  This case illustrates two common rules of construction: intent of testator is derived from the entire document, and extrinsic evidence is admissible only under limited circumstances.  
Dissent(Harbison): The express language of the will indicated an insurmountable constraint on alienation, indicating a clear intent to create less than a fee estate.  
Zimmerman v. Shreeve

Maryland, 1882 (S-1 p. 121)

Rule: When damage is done to a estate, a life tenant may only be awarded damages for damage done to his interest; damage done to the reversioner’s interest must be sought by the the reversioner. (MAJORITY VIEW)
Facts: Mary Shreeve died and in her will left a mountain to her children for their lives, and upon that child’s death, his or her share would go to his or her children.  One of Mary’s sons (P) bought up all the interests.  Zimmerman (D) cut timber and Shreeve sued for trespass.  The trial court said that Shreeve may recover the full amount of the damage done to the property.
Holding: There is a lot of talk of does it matter if the property is way out in the middle of nowhere versus being possessed by the owner closely as well as issues of waste, but that is not what the court really makes any fuss about.  It really comes down to what the “owner” gets to sue for: just what you have an interest in.
Rogers v. Atlantic, Gulf, & Pacific

NY Supreme Ct. (1915) (S-1 p. 122)

Rule: The life tenant can recover all the damages to his life estate, including the damage to the reversionary interest, as trustee of the remainder-man. (MINORITY VIEW)
Facts: Rogers, a life tenant, owned some land, and Atlantic negligently burned it. Rogers recovered on the life estate and on the remainder.
Holding: Voluntary waste is the commission of some destructive act, and a life tenant is liable to the remainder-man for that. Permissive waste is neglect or omission to prevent injury, and the life tenant is not liable for that.  Naturally, it would seem that a life tenant can’t recover for permissive waste that destroys the interest not held by him but by the remainder-man.  However, considering that this is an ancient way of thinking, there are practical reasons to allow the life tenant to recover on all the damages done, and make him the trustee of the interest of the remainder-man because the life tenant has possession of the damaged land and is in a good position to collect for the remainder-man.  Why let the wrongdoer escape punishment on a technicality like that?  But, once the life tenant recovers, the remainderman is prohibited from suit against the wrongdoer.
3. Defeasible Estates (pp. 222-225)

Ends on death or some other specified future event or condition.

· A defeasible estate is one that can end before its natural end point, upon the occurrence of some specified future event; a life estate ends at someone’s death, a defeasible life estate might end earlier (when a conveyance states: “Property to A for life so long as the property is used only for residential purposes.”)
· Purposes: Primarily, for land control, or to control behavior not related to land -- they have been overtaken by restrictive covenants.
	Fee Simple Determinable
(Automatically reverts back upon meeting the pre-specified condition.)
	· Fee simple that ends automatically when some stated event happens
· Language must show durational aspect, and not just purposive aspect: “while used for...” and “so long as P is used for...” work; “I give P to O for X purpose” does not work, and the transfer would give O a fee simple absolute.

· Future interest is called “possibility of reverter” and need not be expressly retained

	Fee Simple subject to condition subsequent
(Reverts only upon the discretion of the original property owner)
	· Fee simple that is not automatically ended, but when transferor elects to divest when some stated event happens.
· “I give P to O so long as O is used for X purpose, and if it is not, I may enter and retake P.”

· Language must show estate may be cut short at election of the transferor.

· Future interest is called “right of entry” or “power of termination”

	Fee Simple subject to executory limitation
(Goes to a third party if the condition is violated)
	· Fee simple created when grantor creates either of the two defeasible fee simples above, but includes language giving the future interest to a third party.
· Future interest is called “executory interest.”


E. Leasehold Estates (DK 419-22)

A lease is simultaneously a conveyance of an estate and a package of bilateral promises.
· Residential leases tend to be viewed in a more contractual nature than commercial leases

· Both have common law of property at bottom

· Both also have common law of contract at bottom

· They also have “lawyer-made law”

· The differences?

· Commercial law governs interpretation of commercial leases “UCC”

· Residential leases have a large degree of statutory regulation

· Statute of Frauds requires that leases over one year be in writing

· A lessee has all the rights of possession that the fee owner has. Leaseholders own a present possessory interest (in which the owner retains the reversionary interest)
· Lease agreement does away with some of rights:

· Usually cannot sell leasehold (because of contract)

· Most redecorating rights are contracted away (as are some rights to exclude)

Types of Leases 

· Term of Years: A lease for a single, fixed term of any length. (Must be computable if not explicitly specified.)
· May be made defeasible on the occurrence of some uncertain future event (e.g., landlord response in event of failure to pay)

· Periodic Tenancy: A lease for a recurring period of time. It continues in existence until either party gives advance notice to the other of termination.
· Most statutes require a notice period of one month (though Common Law required much longer).

· Periodic tenancies may be created by agreement or by operation of law (constructively created bc of practice). When created by operation of law, there is often difficulty deciding what the period is, but the issue is often resolved by observing how frequently the rent is paid and using that as the recurring period.

· Tenancy at will can be converted to a periodic tenancy by giving/receiving of regular rent (implied-in-law lease)

· Tenancy at Will: A leasehold for no fixed time or period that lasts only as long as both parties desire. It may be terminated at any time by either party
· A tenancy for a defined period – either periodic or for a term of years – that is terminable whenever one party wishes is a determinable periodic tenancy or term, not a tenancy at will

· A tenancy at will must be mutually terminable. A unilaterally terminable leasehold, in which only one party has the right to terminate, cannot be a tenancy at will. It is a determinable tenancy (lease-hold life estate). (Garner v. Gerrish)
· Holdovers: Tenancy at Sufferance (p. 427)
· A tenant who stays on in possession after the term has expired is no longer a lawful tenant. He occupies a status of legal limbo between tenant and lawful trespasser until landlord decides how to treat him.

· Within a reasonable time, the landlord must elect either 1) to evict and recover damages for lost possession or 2) to bind the holdover to a new term as a tenant (usually a periodic tenancy defined by rent-payment period)
Garner v. Gerrish

NY 1984 (p. 423): Indeterminate tenancy unilaterally terminable by tenant = “life tenancy terminable at the will of the tenant”
Law: A lease may provide for termination at the will of the tenant only. Ancient authority held to the contrary, but this rule grew out of livery of seisin. Since livery of seisin (transfer a clot of dirt- symbolic gift delivery) has been abandoned, it is appropriate to interpret leases based on the will of the parties as expressed in the terms of the lease.
Facts: Donovan (lessor) leased a house to Gerrish (lessee). The lease contained a clause granting Gerrish the ability to terminate the lease at the date of his choice. No such right was reserved for the lessor. Upon Donovan’s death, the administrator attempted to evict Gerrish, claiming the lease had been a tenancy at will.
Hannan v. Dusch
VA 1930 (p. 438): Landlord has no duty to deliver possession (under American rule)
Law: A landlord is obligated only to place a tenant in legal possession of rented real property. A landlord does not impliedly covenant against the wrongful acts of others, and is not responsible for tortious acts of third parties unless he expressly contracts to such an effect.
Facts: Hannan, the lessee, alleged that Dusch, the lessor, failed to deliver possession of rented property by allowing a former tenant to remain in possession.
Comment: American rule (in contrast to English rule which requires delivery of possession). NB: Still divided, although American Rule is not the majority rule in the U.S. anymore.
Commercial v. Residential Leases

· Commercial Lease

· Common law of property

· Common law of contract

· ***Lawyer-made law

· Principal engine of change

· Commercial law (UCC)
· Residential Lease

· Common law of property

· Common law of contract

· Lawyer-made law

· ***Statutory regulation (consumer law)

· Principle engine of change
· Many provisions in a lease that look like “lawyer-made law” are there because state legislatures require them
Subleases and Assignments (p. 442)

· Almost all leases say that lessee cannot “assign nor sublet” without the landlord’s consent (S-4 p. 36)

· Courts are vary wary about restrictions on alienation, will construct them strictly against the landlord
· Assignment: An assignment places the assignee in privity of estate with the landlord, meaning that the assignee is personally responsible for performance of those obligations in the assigned lease that “run” with the leasehold estate
· Occurs when the assignor conveys his entire remaining estate to assignee including the entire remainder of time of the lease. (Ernst)

· Sublease: A sublease does not create a privity of estate between the landlord and the subtenant. The subtenant is liable only to the sub-lessor for performance of the sublease and has the right to possession only so long as the sub-lessor is not in default under the master lease.
· Occurs when the original tenant transfers anything less than his entire remaining interest in the leasehold estate. 

· In both cases, the assignor or sub-lessor remains in privity of contract with the landlord and continues to be liable for performance of the original lease, unless the landlord has released the original tenant from his obligations. Neither an assignee or a sub-lessee is in privity of contract with the landlord unless the assignee or sub-lessee assumes the obligations of the original lease.

· Landlord can sue either the person with whom he is in privity of estate or the person with whom he is in privity of contract for missing rent. He can only recover once (but can go after either party, so long as he retains privity of contract with the assignor)

·  To destroy privity of contract it is necessary for the landlord and the original tenant to agree to release each other from their contractual promises. A landlord’s consent to an assignment and acceptance of rent from the assignee is not sufficient. There must be an express release.

· A tenant is free to transfer his leasehold unless the lease restricts that right.

· Landlords commonly condition assignment or sublease on their consent to the transfer, but landlords in residential leases may not deny consent for reasons that constitute unlawful discrimination

· Landlords in commercial leases cannot unreasonably deny consent. The test of reasonableness is objective (Kendall)

Ernst v. Conditt
Ct. App. TN 1964 (p. 442)

Law: If an instrument purports to transfer the lessee’s interest for the entire remainder of the lease term, an assignment has occurred. However, if the instrument purports to transfer the lessee’s interest for any length of time less than the remainder of the lease term (or reserves such rights as re-entry in the event of a breach), a sublease has been established. The intention of parties governs – not the terms they use in their agreement.
Facts: Ernst leased property to Rodgers, who assigned his lease to Conditt. Ernst sought damages from Conditt for past rent due and removal of improvements. The trial court held that the document constituted an assignment, rather than a sublease, and held Conditt (rather than Rogers) liable for monies owed.
· Right of Re-entry: An interest in property reserved in the conveyance of a fee that gives the holder the right to resume possession of property upon the happening of a condition subsequent.
Kendall v. Ernest Pestana, Inc.

CA 1985 (p. 450)

Law: Absent contractual language to the contrary, a lessor may not arbitrarily withhold consent to an assignment. Absent some sort of commercially reasonable basis for denial of permission, public policy favors free alienability and should override whatever minor interest a lessor might have in arbitrarily denying permission to sublet. Doubts should be resolved in favor of alienability.
Facts: Ernest Pestana (lessor) arbitrarily withheld permission from Kendall (lessee) to sublet its lease on hangar space at a municipal airport. (Pesrana demanded an increase in rent in exchange for his consent.)
Comments: This case applies only to commercial leases. Also, it reserves to lessor the right to include within the contract the right to arbitrarily veto a sublease.
Tenant’s Obligations

·  A tenant’s obligations are defined by the lease. Almost any duty can be imposed by the lease

· Pay rent

· Used to be independent of any action by landlord

· Most American jurisdictions now see this obligation as dependant upon the landlord’s performance of his obligations (especially in residential leases)

· Amount of rent is stipulated; otherwise, it is reasonable rental value

· Waste avoidance

· Duty to repair: At common law, tenant had a duty to repair.  Most states have statutes allocating this duty to landlords particularly in residential leases (and especially for large repairs)

· Duty to avoid waste: Tenant is liable for voluntary acts that cause substantial damage

· Circumstances excusing tenant of obligations

· At common law, no excuses were permitted. Today, a tenant is excused from his obligations under a variety of circumstances

· Tenant has bargained to use the property for one sole purpose and that purpose becomes illegal

· Destruction of property (unless caused by tenant or unless the tenant has agreed in the lease that destruction is no excuse)

· Loss by eminent domain (government taking automatically terminates lease)

· Frustration of intended purpose (commercial clause)

· A tenant may be excused from a commercial lease if 1) extreme hardship would result from 2) a third party’s unforeseeable action that 3) makes the mutually intended purpose of the lease 4) virtually impossible.

Landlord’s Remedies (p. 479)

· Many remedies are created in lease

· Rent acceleration: A rent-acceleration clause makes the entire remaining rent for the term of lease due immediately upon a default by tenant.
· Security deposits: The landlord may demand a deposit from the tenant at the inception of the lease as security for the tenant’s performance of the lease obligations.
· Statutes strictly govern landlords’ use of such deposits, especially in residential leases
· Liquidated damages: A lease may provide for liquidated damages. Such clauses are valid if the amount of liquidated damages is reasonably related to the probable damage, but the actual damages cannot be easily determined (ie: not just penalty).
· Statutory and Common Law remedies

· Eviction: By statute, a landlord is permitted to terminate the lease and evict the tenant for non-payment of rent and occasionally for breach of other lease covenants
· Handled in summary proceedings where the only issue is entitlement to possession

· Distinct from common law ejectment in that summary proceedings are available and case cannot raise issues that go beyond possession

· Tenant Abandonment: Tenant abandonment is an offer to surrender the lease. The landlord may:
·  Accept and terminate the lease

·  Tenant liable for unpaid rent up until termination (plus damages caused by abandonment)

· Reject and leave the premises untouched

·  Tenant remains liable for rent

· Many jurisdictions require that the landlord retake possession and re-let to mitigate damages if he rejects surrender (See, e.g., Sommer)

· Reject but retake possession and re-let the premises on behalf of the tenant

· Self-help: Some states absolutely forbid self help. (See, e.g., Berg) Others require that the landlord act peaceably.
Berg v. Wiley, MN 1978 (p. 460)
Law: A landlord may not remove a breaching or defaulting tenant’s possessions or bar such tenant’s access to the leasehold without resorting to judicial remedies.
Facts: Wiley leased a commercial property to Berg for the purpose of operating a restaurant. Wiley locked Berg out of the premises when Berg delayed making certain remodeling changes to meet health code requirements.
Comment: Common law permitted self-help procedures by landlords if removal was accomplished peaceably. In response to a long-applied policy to discourage landlords from taking the law into their own lands, the modern trend has been to bar self-help to dispossess a breaching tenant. This case suggests that the right to quiet possession and the obligation to pay rent are not entirely interdependent.
Sommer v. Kridel, NJ 1977 (p. 469)
Law: A landlord has a duty to make a reasonable effort to mitigate damages when he seeks to recover rents due from a defaulting tenant. His duty to mitigate consists of making reasonable efforts to re-let the apartment.
Facts: Kridel vacated the apartment that he leased from Sommer after one month. Sommer did not re-let the apartment for over a year (despite the availability of an interested tenant) and sued to recover unpaid rent for full two years of lease.
Comments: The burden of proof is on the landlord to establish that he used reasonable diligence in attempting to re-let the premises. Among the factors to be considered are whether the landlord offered or showed the apartment to any prospective tenants, advertisement of the unit, etc. In this case, despite the availability of a prospective tenant, Sommer allowed the apartment to lie empty in order to increase the amount of damages.
New Jersey Eviction Statute (S-4 pp. 73-6)

· Landlord must establish good cause in order to evict. Simple non-payment of rent is not always sufficient. According to Glendon, limitations on eviction are areas where we will probably see further developments.

Landlord’s Obligations and Tenant’s Remedies

· Tenants enjoyed very few remedies under common law of property. Leases were treated like deeds (like a conveyance or sale of estate in land)

· Landlord had no duty to deliver premises in any physical condition (just had to deliver the right to possession under American rule)

· Once in possession, landlord had duty to protect tenant’s quiet enjoyment

· At common law, tenant had a limited duty to repair

· His responsibility with respect to lease was governed by law of waste

· Tenant was required to make such repairs as were necessary to prevent waste and decay (but not major repairs)

· ·Landlord Obligations
· Quiet enjoyment: Landlord has a duty imposed by law to refrain from wrongful actual or constructive eviction of tenant
· Actual total eviction: Tenant who is wrongfully physically ousted from the entire premises may terminate lease with no further liability ( rental obligation ceases
· Actual partial eviction: Traditional rule: wrongful eviction from any part of premises entitles tenant to abate rent entirely until restored to full possession.
· Modern view is partial rent abatement at reasonable value for loss
· Constructive eviction: If a landlord (and not someone else) causes substantial interference with the tenant’s use and enjoyment of the premises such that the intended purpose of the tenant’s occupation is frustrated, constructive eviction has occurred
· Tenant may move out and terminate lease with no further liability

· Before vacating, tenant must notify landlord and give reasonable chance to fix problem

· If tenant vacates and court does not find constructive eviction, he will be held to have abandoned
· Warranty of habitability

· Traditional view is that the landlord makes no warranty that the premises are fully suitable for the tenant’s purposes.

· Modern trend is to imply into every residential lease a warranty that premises are habitable. Tenant may not waive warranty (which is often codified in statute). (Hilder)
· Tenant’s obligation to pay full rent abates as soon as the landlord has notice that premises failed to comply with the requirements of the warranty of habitability
· Landlord’s lack of fault or reasonable efforts to repair not relevant to breach of warranty of habitability (as they would under a violation of quiet enjoyment) (Berman)
· Tenant Remedies for landlord breach of implied warranty of habitability

· Terminate and leave (and perhaps recover damages)

· Stay and withhold rent (often must deposit rent into an escrow pending repair of defects)

· Stay and repair (may use reasonable portion of rent to make repairs)

· Stay and recover damages (in the form of rent abatement or deductions). Measure of damages is either:

· Difference between warranted value and value as is

· Difference between stated rent and value as is

· Reduction in stated rent equal to the proportion by which warranted value has been reduced

· Stay and defend: tenant can stay and, if he can prove an inhabitable condition, use it as a complete defense to an eviction for failure to pay rent

· Punitive damages (in especially egregious cases involving willful, wanton, or fraudulent conduct)

· Retaliatory Eviction: Landlord cannot seek eviction in retaliation for tenant’s assertion of habitability warranty. Tenant must prove retaliatory motive and the remedy is available only to a tenant who is not in default.
· After retaliatory motive has been found, landlord can only evict if he can prove an independent good business reason

· Landlord may not evict through indirect methods (ie: drastic cut in services)
Reste Realty Corp. v. Cooper

NJ 1969 (p. 483): Quiet enjoyment and constructive eviction
Law: Ordinarily, a covenant of quiet enjoyment is implied in a lease. An act or omission by the landlord which renders the premises substantially unsuitable for the purposes for which they are leased or which causes a substantial interference with the enjoyment and use of the leased premises is a breach of the covenant of quiet enjoyment. The tenant may claim constructive eviction.
Facts: Reste sued Cooper to recover rent allegedly due under a commercial lease. Cooper had rented the basement floor of an office building that flooded when it rained. The manager had attempted a repair once and was going to attempt another repair, but then he died. Flooding became increasingly severe and Cooper’s complaints were ignored. Cooper left premises and Reste brought suit to recover rent for the unexpired term of lease.
Comment: A tenant’s right to claim constructive eviction will be lost if he does not vacate the premises within a reasonable time after the right comes into existence.
Hilder v. St. Peter

VT 1984 (p. 493)

Law: An implied warranty of habitability exists in residential leases. The modern tenant bargains for viable habitation, and if he receives less, he is not getting that for which he contracts in a lease. A rented dwelling that is not habitable amounts to a breach of contract by the lessor, and standard contract damages are available (as well as tort damages, on occasion).
Facts: Hilder leased an apartment from St. Peter. Problems arose – bad problems, like sewage leaks. These problems were brought to the attention of St. Peter but nothing was done. Hilder paid the agreed rent, but after 14 months of living in squalor (and paying rent) brought an action seeking recovery of rental monies.
Chicago Board of Realtors

7th Cir. 1987 (p. 508)

Posner invokes Skrupa to defer to legislature. Under Lochner it probably wouldn’t have come out this way.

Facts: Chicago Board of Realtors, a group of property owners, challenged the constitutionality of Chicago’s residential Landlord and Tenant Ordinance, contending that it violated many clauses of the Constitution.
Holding: Ordinance was sufficiently reasonable in light of stated purpose to improve public safety, health, etc.
Posner: The majority’s opinion, although reaching the correct result, does not go far enough. It makes the rejection of the appeal seem easier than it is, by refusing to acknowledge the strong case that can be made for the unreasonableness of the ordinance. While the stated purpose of the ordinance is the promotion of public health, safety, and welfare and the quality of housing in Chicago, it is unlikely that this is the real purpose, and it is not the likely effect. Forbidding landlords to charge interest at market rates on late payment of rent could hardly be thought to improve the health, safety, welfare, etc. of Chicago. It may well have the opposite effect. The initial consequence of the rule will be to reduce the resources that landlords devote to improve the quality of housing by making the provision of rental housing more costly for the landlords. Landlords will likely try to offset increased costs by raising rents. The poor will be hurt.
Notes from MAG: The typical summary process (eviction) case is against tenant unable to pay rent. Yet the cases that make casebooks are usually ones brought by affluent tenants. Fancy remedies that look attractive (like repair and deduct) tend to be exercised by affluent, more well-advised clients.
Berman v. Jefferson
MA 1979 (S-4 p. 51)

Facts: Jefferson leased an apartment that was, from time to time, without hot water. It was also without heat for most of October (after a pipe that had broken multiple times before burst). Tenant withheld $35 from her $245 rent. Landlord sued (landlord had consistently responded to problems and was attempting a repair). Tenant was awarded $310 in damages for breach of warranty of habitability. Judgment affirmed.
Law: The tenant’s obligation to pay full rent abates as soon as the landlord has notice that premises failed to comply with the requirements of the warranty of habitability. The landlord’s lack of fault and reasonable efforts to repair do not prolong that duty to pay full rent (as they would under a violation of quiet enjoyment).
Comments: A lease is essentially a contract… the tenant’s obligation to pay rent is predicated on the landlord’s obligation to deliver and maintain the premises in habitable condition. Also, according to the court, considerations of fault do not belong in an analysis of warranty. Tenants cannot say that they took reasonable efforts to pay rent; why should landlords enjoy the same protection?
Schill – The Case of Public Housing (S-4 p. 77)
· Society may be justified in preferring a minimum entitlement to housing (as opposed to a carte blanche voucher), despite the desires of the recipient, for several reasons. People who prefer other goods and services to a minimum level of shelter may lack sufficient information or be unable to assess rationally the true worth of decent housing, thereby justifying societal paternalism.

· Schill contends that government should subsidize demand (vouchers) but leave construction to the private sector (not having govt build/manage public housing).

· Originally, public housing served as a temporary haven for upwardly mobile households. In time, however, it became a permanent home to a very poor and disproportionately non-white population.

· The implied warranty of habitability has not made a huge impact because the tenants most in need are struggling because of affordability (inadequate supply of low-income housing)

· Sub-standard housing is often found in rural areas

· Often consists of single-family dwellings (37% of rentals in United States are single unit rentals)

· Affordability – problem is that people are often spending more than 50% of income on rent

V. Constitutional Law of Property

A. Property and Economic Regulation

1. Early cases

Calder v. Bull
U.S. 1798 (S-5 p. 1)

Law: The Court held that the legislation was not an ex post facto law. The Court drew a distinction between criminal rights and “private rights,” arguing that restrictions against ex post facto laws were not designed to protect citizens’ contract rights. Justice Chase noted that while all ex post facto laws are retrospective, all retrospective laws are not necessarily ex post facto. Even “vested” property rights are subject to retroactive laws.
· When Morrison died, his will stated that Mr. and Mrs. Bull were to be the beneficiaries.

· Due to some problems with the will, the Bulls were denied an inheritance by a Connecticut Probate Court.

· Instead, the Court gave the money to a guy named Calder.

· The Bulls attempted to appeal the decision more than a year and a half later, but they found that under State law, the Statute of Limitations for filing an appeal was 18 months, so they lost their chance to appeal.

· The Bulls persuaded the Connecticut legislature to change the law, which enabled them to successfully appeal the case.

· On appeal, the Court reversed and gave the inheritance to the Bulls. Calder appealed.

· Calder argued that the Connecticut legislation a violation of Article 1, Section 10 of the Constitution, which prohibits ex post facto laws.

· Ex post facto means that the act took place before the law changed, and so the act can't be judged by the new law.

· In this case, Calder argued that the principle of ex post facto meant that even if Connecticut changed the Statute of Limitations, the courts couldn't retroactively apply it to the Bull's case.

· The US Supreme Court found for the Bulls.

· US Supreme Court found that the Connecticut legislation was not an ex post facto law.

· The Court distinguished criminal rights from private rights, arguing that restrictions against ex post facto laws were not designed to protect citizens' contract rights.

· The Court found that while all ex post facto laws are retrospective, all retrospective laws are not necessarily ex post facto. Even "vested" property rights are subject to retroactive laws.

Concurrence: Iredell stated that the citizens had framed their constitution to define the precise boundaries of the legislative power. Thus, if the legislature violates this power, its act is void. However, if the legislature passes a law within its constitutional parameters, the judiciary does not have the power to use subjective determinations “contrary to natural law” in order to strike it down.
Lochner v. New York
U.S. 1905 (S-5 p. 5)

Law: A law that affects freedom of contract is unconstitutional if it is not reasonably related to a legitimate purpose of protecting public health. Before an act can be held to be valid which interferes with the general right of an individual to contract in relation to his own labor, the act must have a direct relation to the health and welfare of the employee, as a means to an end, and the end itself must be appropriate and legitimate. The general right to make a contract in relation to one’s business is an individual liberty protected by the Fourteenth Amendment.
Facts: The state of New York enacted a statute forbidding bakers to work more than 60 hours a week or 10 hours a day.
Dissent (Harlan): The liberty to contract is subject to reasonable police regulations. Statutes falling within the States’ police powers should be reviewed under a rational basis test, with a presumption that the state is acting properly, and with the burden on the challenger to rebut that presumption by showing the law is not rationally related to state police powers.
Dissent (Holmes): The word ‘liberty’ in the fourteenth amendment does not invalidate a statute unless it reasonably can be said that the statute infringes fundamental principles of our people and our law. This law is clearly related to public health and ought to be upheld. The Constitution was not intended to embody a particular economic view and is not a document about economic philosophy.
Coppage v. Kansas
U.S. 1915 (S-5 p. 11)

Law: Legitimate exercises of the state police power could restrict freedom of contract, but there was no relationship here between the statute's purpose and the state's police-power goal.
· Employment relations are the same as a contractual arrangement.

· Both contracting parties have the right to terminate the employment ‘at-will’ for any reason. At the onset, the employee has the choice to refuse employment if union membership is more valued than the position offered.

· Mary Anne: This is the “high point of the Lochner Era.” Freedom of Contract and Property consummate their love 

Facts: A Kansas law banned employment agreements that barred employees from joining a labor union. Coppage, an employer, fired an employee who refused to sign an agreement with such a bar. Coppage was charged and convicted of violating the Kansas law. He appealed.
2. The Due Process Cases
Nebbia v. New York
U.S. 1934 (S-5 p. 25)

Law: Property rights and contract rights are not absolute in nature and may be subject to limitations. The production and distribution of milk is a paramount industry of the state and largely affects the health and prosperity of its people. Since the price controls were not “arbitrary, discriminatory, or demonstrably irrelevant” to the policy adopted by the legislature to promote the general welfare, it was consistent with the Constitution.
· Consistent with Lochner: maintains need for reasonable connection between police power and public interest

· Break from Lochner: Shift in tone, does not second-guess wisdom of legislation

· Break from Coppage: Admits that property/contract rights are not absolute

· NB: This is before FDR’s court-packing proposal; already seeing a shift

Facts: To combat the effects of the Great Depression, New York adopted a Milk Control Law in 1933 which established a board empowered to set a minimum retail price for milk. The minimum price for milk was set at 9 cents per quart. Nebbia, the owner of a grocery store, sold two quarts of milk and a 5-cent loaf of bread for 18 cents.
Dissent: This statute not only interferes arbitrarily with the rights of the little grocer to conduct his business, but it also takes away the liberty of twelve million consumers to buy a necessity of life in an open market.
West Coast Hotel v. Parrish

U.S. 1937 (S-5 p. 29)

Law: The Constitution does not speak of the freedom of contract. It speaks of liberty broadly and allows for restraints on liberty subject to due process of law (here passing law through legislature). Employers and employees are not always equally "free" in negotiating contracts, since employees often are constrained by practical and economic realities.
· This was found to be especially true in the case of women.

· The state is justified in adopting such legislation to protect the rest of the community from the burden of supporting economically disadvantaged workers.

· NB: First case that signals the end of the Lochner Era -- Court not substituting its judgment for that of legislature

Facts: Washington instituted a state minimum wage for women and minors. Elsie Parrish, an employee of the West Coast Hotel Company, received sub-minimum wage compensation for her work. Parrish brought a suit to recover the difference between the wages paid to her and the minimum wage fixed by state law.
Culmination of the Property/Due Process cases:

Ferguson v. Skrupa
U.S. 1963 (S-5 p. 33) 

Almost complete deference to the legislature. Lowers bar to arbitrariness.

Law: It is up to the legislatures, not the courts, to decide the wisdom and utility of the legislation. Courts do not substitute their social and economic beliefs for the judgment of the legislative bodies that are elected to pass laws. The Kansas Legislature was free to decide for itself that legislation was needed to deal with the business of debt adjusting. Any arguments in favor of debt adjusting are properly addressed to the legislature, not to the courts.
Facts: A Kansas statute made it a misdemeanor to enter into contracts for "debt adjusting" (a practice in which a debtor agrees to pay a monthly fee to an adjustor who then makes payments to the debtor's creditor). Skrupa was in business as a "Credit Advisor" and engaged in this practice. A lower court held that the Kansas statute was an "unreasonable regulation of a lawful business" and struck it down.
Comment: Repudiation of former practice in which Court would use DPC to strike down laws, which were thought unreasonable or incompatible with some particular economic or social philosophy. See cases such as Lochner, Coppage, etc.
· NOTE: Holmes is quoted in this case saying that state legislature can do whatever they want “unless it is restrained by some express prohibition in the Constitution.” MAG notes that in Lochner, Holmes had a different standard: “fundamental principles as they have been understood by the traditions of our people and law” -- the Lochner formulation theoretically opens the door to restraint of laws even if not expressly unconstitutional.

B. Takings and Public Use

The Power of Eminent Domain

· ·All governments have the power to take private property for public use

· Constitution’s “takings” clause requires that “just compensation” be paid for any such government taking

· All forms of property protected

· Takings clause was intended to prevent forcible redistributions and to limit takings to public benefit.

· Principle issues:

· Has a taking occurred?

· Is the taking for a public use?

· Has just compensation been paid?

· Public use Requirement

· Public use requirement has been significantly diluted by the Supreme Court’s extreme deference to legislative judgment about what constitutes public use. So long as a taking is rationally related to any conceivable public purpose, the public-use requirement is satisfied.

· This can include takings of private property for transfers to other private owners for development in certain cases (so long as primary purpose is public use)

· Just Compensation

· The property owner is entitled to the fair market value of the property taken.

· When only a portion is taken, the owner is entitled to severance damages – the difference between the value of the entire parcel before the taking and the value of the parcel the owner is left with after the taking

· Fair market value is computed without regard to other collateral effects of taking

Berman v. Parker
U.S. 1954 (S-5 p. 35)

Law: The Fifth Amendment does not limit Congress’s power to seize private property with just compensation to any specific public purpose. The Court unanimously concluded that the power to determine what values to consider in seizing property for public welfare is Congress’s alone. “If those who govern the District of Columbia decide that the Nation's Capital should be beautiful as well as sanitary, there is nothing in the Fifth Amendment that stands in the way.”
Facts: In 1945, Congress passed the District of Columbia Redevelopment Act, creating the District of Columbia Redevelopment Land Agency, whose purpose would be to identify and redevelop blighted areas of Washington, D.C.
· Congress gave the new agency the power of eminent domain – the ability to seize private property with just compensation.

· Berman and the other appellants owned a department store in one blighted area targeted by the commission and objected to the seizing of their property solely for beautification of the area.

· Claim that the District was taking a good piece of property (unblighted) and transferring it to another private party

·Comments: Berman articulates a very deferential, rational basis test. When legislature has spoken, public interest has been declared… the role of the judiciary in determining public purpose is an “extremely narrow” one.

Poletown Neighborhood Council v. City of Detroit
MI 1981 (S-5 p. 49): (Question of “Public Use,” not “Just compensation”)
Facts - High unemployment existed in the City of Detroit. General Motors decided to end its manufacturing operations in the city. If they left, the unemployment numbers would substantially increase, and then the city would lose millions of dollars in real estate and income tax revenues. General Motors requested that the City find a suitable location to build a plant. A site was found, and the city used the power of eminent domain to evict the residents from their homes. Plaintiffs challenge the constitutionality of using the power of eminent domain to condemn one person’s property to convey it to a private person.
Law: This dispute concerns whether the proposed condemnation is for the primary benefit of the public or the private user. The public welfare would be served by taking private property and giving it to another private party in order to give the economy a boost. Even if the private party receiving the property is using it to benefit themselves, the incidental effect of the party generating profits will benefit the public and so is a valid exercise of the eminent domain power. The Legislature has determined that governmental action of the type proposed here meets a public need and serves a public purpose. It cannot be reversed by the court unless it is arbitrary and incorrect. 
Fitzgerald Dissent – No. Here the City of Detroit is attempting to take private property for private use. The concept “public use” cannot evolve to the extent the majority claims it has. If increased employment, tax revenue, and general economic stimulation qualify as “public use” virtually all takings to benefit private businesses would be permitted.
Ryan Dissent ­- The Michigan statute permitting the taking is unconstitutional because it allows taking for “private use.” The use here is private and should be unconstitutional. “With this case the Court has subordinated a constitutional right to private corporate interests”
Comment: Where, as here, the condemnation power is used to benefit specific and identifiable private interests, a court inspects with heightened scrutiny whether the public interest is the predominant interest.
Black Families Resist Mississippi Land Push

· Question: How do small communities defend themselves against this kind of broad consensus for urban renewal?

· Effective PR campaign: article in NYTimes, etc.

· Turns out Nissan didn’t need all the land --> farmers were able to stay

Hawaii Housing v. Midkiff

U.S. 1984 (S-5 p. 41) 

Law: When the legislature has spoken, the public interest or purpose has been declared, and within specific constitutional limitations, the Court will not void the use of eminent domain as a legitimate exercise of the policing powers of the state unless the use be palpably without reasonable foundation, even when the transfer of property does not first go to the government for possession and use. “Rationally related to a conceivable public purpose.”-- O’Connor backs off from this in her dissent in Kelo.
Facts: Hawaii, in order to get rid of the centuries-old oligopoly that dominated Hawaiian property rights, created a scheme to create a freer housing market where it empowered the Hawaii Housing Authority to condemn the property, then obtain the land by either 1) a condemnation trial or 2) a strange type of three-way sale between the Authority, the lessor and the lessee at a price negotiated between the lessors and lessees. This dynamic was created in order to help the lessors get around hefty federal taxes from a direct sale while allowing lessees to obtain property rights.  Appellees sued in Fed Ct. saying it was unconstitutional.
Comment: “Where the exercise of the eminent domain power is rationally related to a conceivable public purpose, the Court has never held a compensated taking to be proscribed by the Public Use Clause.”  In this case, taking land from an oligopoly, compensating them, and selling it to the ordinary people created a free market without inflated land prices and stopped the injuring of the public tranquility and welfare, a legitimate public goal. 
Wayne v. Hathcock
MI 2004 (S-5 p. 55)

Facts: Wayne County wants to use eminent domain to condemn D’s properties for construction of business and technology park to improve economies in SE Michigan. MI Constitution requires that takings be for “public use” (see Poletown for details)
Holding: Takings are NOT Constitutional per MI constitution because the property was to be transferred to private parties, not within the common understanding of “public use” in 1963 when constitution was ratified. Also, Poletown “generalized economic benefit” justification for transferring property to a private entity is overruled. REVERSED and remanded.
· NB: Overturns Poletown
More detailed facts: Using an FAA grant, Wayne County bought up 500 acres in scattered plots surrounding its new airport because owners complained about noise; as a condition of the grant, bought land had to be put to “economically productive use.” Hence, the County advanced a plan for a business/tech park (“Pinnacle Project,” projected to create 30k jobs and add $350m in tax revenue). County was able to buy 46 parcels it needed and decided to use eminent domain to get the rest. 19 parcel owners refused, so county began condemnation actions and the owners challenged in court. Trial court and Court of Appeals followed Poletown and ruled the takings constitutional.
Analysis:
· In 1963 (when MI Constitution was amended), understood that “public use” requirement did not bar transferring property to private owners, but did bar transferring property to private owners for private use
· Originalist inquiry

· Transfer of condemned property to private party is a “public use” when it possesses one of 3 characteristics identified by Justice Ryan in the Poletown dissent:

· 1) Involving “public necessity of the extreme sort otherwise impracticable”

· E.g., highways, canals, railroads, etc. à the “vital instrumentalities of commerce”

· 2) Receiving private party remains accountable to the public in its use of that property

· E.g., under direction from a state agency

· 3) When the selection of the land to be condemned is itself based on public concern (like Berman)

· E.g., slums condemned because they were a public health hazard --> the condemnation itself was a public use, even though that land then went to private entity

· The case at bar satisfies none of the three requirements for “public use” when transferring land to a private entity

(1) The park’s existence did not depend on use of eminent domain (could have been smaller)

(2) No continuing public oversight of private parties

(3) Act of condemning itself doesn’t serve public good

· Therefore, no one in 1963 would have considered this “public use”

· Court then overrules Poletown on “general economic benefit” being sufficient to justify transfer of condemned property to private entity

· Every business contributes in some way to the commonwealth --> such a broad justification “renders impotent our constitutional limitations” on ED

· Since this was a “radical departure” from existing ED jurisprudence, then surely it would have been beyond the scope of “public use” as understood in 1963

Kelo v. City of New London
U.S. 2005 (S-5 p. 163)

Holding: A taking is justified as serving a public use when it is taken from one private property owner and given to another for economic redevelopment.
Facts: The City of New London approved a redevelopment plan in response to economic issues in the Fort Trumbull area. The plan was designed to revitalize the community by placing a hotel, shopping and business plaza, marina, housing community, etc in the area. Pfizer also announced that it would build a research facility there, bringing jobs and tax revenues. The city council authorized NLDC, a private non-profit board, to acquire all the property on the peninsula and surrounding area by purchase or eminent domain through the instrument of a 10 million dollar bond. The 15 plots that they could not acquire brought this matter.
Issue: Under federal law, does a taking serve as a PUBLIC USE when it is taken from one private party and given to another for economic redevelopment? Court held yes.
Rationale: The city couldn’t take property exclusively to confer private benefit, but if there is also public use it is okay. The court defines public use pretty broadly giving a great deal of deference to decisions made by the city. Economic development constitutes public benefit as held in Berman and Hawaii cases. Plaintiff argues that using eminent domain in this case blurs the boundaries between public and private taking. They also argued court should use a “reasonable certainty test but the court said a heightened scrutiny would impose too much impediment on comprehensive and well-deliberated city plans to which they should afford deference.
O’Connor dissent: O’Connor is concerned that now any private property can be taken for a public use that is incrementally bigger than the previous use. The public use requirement is supposed to protect the weaker property owner from arbitrary governmental taking for private business use. She thinks that there must be a specific harm to the public which the taking is the only means to remove the harm. She thinks this is a private benefit for Pfizer with an incidental public benefit being accrued in the process. (Which Kennedy in the concurrence said would not be hypothetically okay). There was no affirmative harm going on in Kelo as there was in Hawaii and Berman. 
C. When is a Regulation a Taking?

· Eminent Domain vs. Police Power
· Eminent domain takings require just compensation, police power does not

· Three Per Se Tests:

· (1) If government action is a permanent physical occupation, then it is a taking  (Loretto)
· Exception: If the physical occupation is for the purpose of eliminating nuisance, then not a taking.

· (2) Nuisance control regulations are never takings no matter how great the diminution in value (Hadacheck)

· (3) Taking when land-use regulation “denies an owner all economically viable use of land” (Lucas)
· Exception: Where regulation does no more than could have been achieved in courts under State's background law of property and nuisance (then there is no taking).

· E.g., owner of lake bed not entitled to compensation when he is denied requisite permit to engage in landfilling operation that would flood others’ land

· Balancing Tests (when none of the Per Se tests are satisfied)

· Diminution in value test – when governmental regulation of a use (that is not a nuisance) works too great a burden on property owners, it cannot go forth w/o compensation (PA Coal – Holmes) -- Becomes a taking when it goes too far (whatever that means).
· Denominator problem –(What is the denominator for determining the total value of the property?) Brandeis in PA Coal dissent argued that diminution in value should be considered in relation to the entire property, as opposed to conceptual severance (meaning the interest in the property can be divided) (this is rejected in Keystone Bitumious)
· Problem resurfaced in Penn Central where air building rights are not considered independently of whole property
· Fleshed out into 3 part test in Penn Central:

· (1) the economic impact of the regulation, particularly interference with direct investment-backed expectations

· (2) the “nature” of the regulatory action (the more it promotes the common good, the less likely that it is a taking).

· In Penn Central Brennan makes “physical occupation” only a strong factor, NOT a per se taking requiring compensation. Loretto later rejects this.

· (3) average reciprocity of advantage – determining “too far” involves looking at “reciprocity of benefits” - does the property owner get something from the regulation as well (Penn Central and PA Coal)

Penn Central factors restated:

· 1. Nature of government regulation

· 2. Reasonable expectations of the property owner, investment-backed expectations.

· 3. The degree to which the regulation is designed to stop uses that cause “substantial individualized harm” but are not common law nuisances (blight, etc.)

· 4. The degree to which the regulation enables the government to actually use the property for “uniquely public functions.”

· Investment-backed expectations – (Penn Central) adds the IBE test in regulatory takings cases but meaning is unclear:
· Some courts have held that expectations are frustrated only when regulation denies all viable use of land (effectively eliminating importance of IBE test)

· Other courts have found IBE only when regulations interfere with investments that have been made prior to the regulation

· Palazzolo seems to conflict with this view slightly in its holding that takings claims are not precluded in property acquired after regulations already exist – takings clause exists to protect both current and future holders against unreasonable state taking.
· Exactions: Conditions for land-use permits (e.g., “We will give you this permit if you do X”)
· Conditions placed on the issuance of land-use permits that would themselves be a taking are invalid unless they share an “essential nexus” with the purpose of denying the permit. (Nollan) Not a taking if it is “substantially related” to “government’s valid regulatory objective.”

· Condition must also be “roughly proportional” to the negative impact of the use. (Dolan)

Hadachek v. Sebastian

(U.S. 1915) (p. 1096): Enjoining a nuisance is never a taking.
· Facts: Plaintiff purchased a property outside city limits for the purpose of brickmaking. Subsequently, the city expanded to include plaintiff’s property. Plaintiff was convicted for violating the city ordinance prohibiting the operation of a brickyard within the city limits.
· Holding: The ordinance is a valid exercise of the police power and not a taking because its purpose is to enjoin a nuisance.
· Analysis: It is well within the State’s legitimate use of its police power to enjoin behavior that would be a nuisance, whether or not it would have been a nuisance when it was first purchased. The court did not consider this to be a complete deprivation of Plaintiff’s ability to use his property because he would still be able to remove the clay from the property and operate the brickyard elsewhere (it is unclear whether the court would hold it a taking if it were a complete deprivation à la Lucas).
Pennsylvania Coal v. Mahon

U.S. 1922 (p. 1103): Balancing public benefits and private costs. Origin of diminution of value test. 

· Facts: Plaintiff (Mahon) purchased the surface rights of a property from defendant (Penn. Coal) waiving any claims of damage that may arise from the mining. Mahon sought to enjoin Penn Coal from mining because it would cause his house to sink, violating a law prohibiting mining where it would cause sinking of a home.
· Holding: Applying the law against defendant here would constitute an uncompensated taking and would be unconstitutional, because it would completely destroy defendant’s property rights.
· Analysis: Holmes creates the diminution in value test: Where regulation goes “too far” it becomes a taking and requires compensation. “Too far” is determined by looking to the reciprocity of benefits—does the property owner benefit from the regulation as well? Here the mining interest is completely destroyed which is clearly too far.
· Dissent: Brandeis rejects conceptual severance arguing that the estate must be viewed as a whole.
Penn Central Transportation Co. v. City of New York

U.S. 1978 (p. 1113): Three-part test for finding a taking
· Facts: P sought to build a 55 story building over Grand Central Terminal. D (City) denied their applications because of a landmark preservation law. P sues for compensation for the taking.
· Holding: Restricting use of the property alone does not amount to a taking per se (and it is not a taking in this case).
· Analysis: The “diminution in value” test of PA Coal is further developed into three part test:
(1) Economic effect on investment-backed expectations

(2) “character” or “nature” of regulation, e.g. physical occupation is more obviously a taking

(3) reciprocity of benefit -- has the cost of the public benefit been unfairly placed on owner or does the owner benefit somehow as well?
Loretto v. Teleprompter Manhattan CATV

U.S. 1982 (p. 1082): Physical occupation is always a taking.

· Facts: CATV company installed cables on Loretto’s building pursuant to NY law that required landowners to permit such installation for $1 compensation.
· Holding: A permanent physical occupation authorized by government is a taking without regard to the public interests it may serve. Remanded to determine whether $1 was just compensation.
· Analysis: A physical occupation prevents the owner both from possessing the occupied space and excluding the occupier from possession of it. “The power to exclude is one of the most important elements of an owner’s bundle of rights.” (Remember Jacque v. Steenberg Homes!) The size of the occupation is only relevant to determine what is just compensation, but not whether or not it is a taking.
D. The Battle over Regulatory Takings
Keystone Bituminous v. DeBenedictus

U.S. 1987 (S-5 p. 71)

· Facts: Penn Coal redux.
· Holding: The statute requiring miners to leave 50% of the support coal in the ground does not constitute a taking.
· Analysis: Stevens distinguishes this case from PA Coal at great length. Sets out new test for determining whether a regulation will be deemed a taking: (1) does not substantially advance legitimate state interests, or (2) "'denies an owner economically viable use of his land. Ultimately he determines that the regulation substantially advances state interests and the regulation does not deny the owner economically viable use of his land. Conceptual severance is rejected (following the Brandeis dissent in PA Coal and the majority in Penn Central) ignoring PA’s three distinct estates in land.
First English Evangelical Lutheran Church v. LA County

U.S. 1987 (S-5 p. 119)

· Facts: P was prevented from building on its property by city ordinance after a flood destroyed the camp buildings. P sued for compensation for the taking. California Court of Appeal upheld trial court’s decision that compensation is not due until it is determined that the ordinance constituted a taking.
· Holding: Compensation is required even if only for a temporary period in which a taking was effected.
· Analysis: Subsequent invalidation of the ordinance is not enough to justly compensate the owner for the temporary taking. Where the government’s activities have worked a taking, no subsequent withdrawal of the regulation can relieve the government of the duty to pay for the period during which the taking was effective.
· Appellate Court had said that compensation was not owed until after the act is ruled a taking (Supreme Court says that compensation becomes due once the taking has effectively begun)

· Note: On remand, this was held not to be a taking.

Nollan v. California Coastal Commn

U.S. 1987 (p. 1170): Exaction must share an “essential nexus” with the purpose of denying the permit. (See Tigard below for second step in contemporary test: “rough proportionality”).
· Facts: Defendant granted a building permit on the condition that Plaintiff grant an easement to the public to cross through his part of the beach property.
· Holding: An exaction (granting of permit conditioned on dedication of part of the property for public use) is a legitimate use of the police power and not a taking only where there is a “nexus” between the condition and the purpose behind withholding the permit.
· Analysis: Defendant claimed that by building a bigger house Plaintiff would block view of the beach thereby creating a “psychological barrier” to using the beach. Scalia rejects defendant’s arguments that the lateral easement (from one place on the beach to another) would help alleviate the beach access problem (getting to the beach from the roadway). Therefore there is no nexus between the condition (easement) and the purpose of denying the permit (beach access) and the exaction is a taking.
Hodel v. Irving (supra)
U.S. 1987 (S-3 p. 27)

· Facts: Congress passed a law (Indian Land Consolidation Act of 1983) providing that any interest in land within a tribe’s reservation that was not significant enough (2% or  generated less than $100 ) would escheat to that tribe and could not be passed by intestacy or devise.
· Holding: This Act was a taking.
· Analysis: Although there may be no loss of investment-backed expectations, the right to will one’s property to one’s heirs is one of the most important “sticks in the bundle,” and that the total abrogation of this right constitutes a taking.
Pennell v. San Jose

U.S. 1988 (S-5 p. 127)

· Facts: San Jose rent control ordinance allowed a hearing officer to consider “hardship to a tenant” (in addition to other factors) when determining whether to approve a rent increase proposed by the landlord.
· Holding: It is valid to disapprove of a rent increase based on consideration of hardship to tenant.
· Analysis: The Takings Clause is not implicated here. This is a question of Due Process. Considering hardship to tenant legitimately advances the policy of affordable housing and satisfies the Due Process deference standard of “arbitrary, discriminatory, or demonstrably irrelevant to the policy.”
· MAG: This case confirmed that rent control is constitutionally secure (as long as it doesn’t go so far that it effects a taking, see footnote 5 on p. 132)

· Dissent: Scalia argues that the tenant hardship provision is a taking. He uses a means-end relationship test like in Nollan (although not an exaction in this case), requiring the consideration to be directly related to the purpose of the regulation. Here there is no relationship between availability of affordable housing and a tenant’s ability to pay. “[P]ublic burdens...should be borne by the public as a whole” and not placed on individual landowners who have poor tenants.”
· MAG: Maybe the dissent’s concern was a lack of transparency: Tribunals, boards, etc are not transparent to public input.
E. Recent Developments

Lucas v. South Carolina Coastal Commn

U.S. 1992 (p. 1131): Per se rule that when a regulation deprives owner of all economically viable use, it is a taking.
· Facts: Plaintiff purchased undeveloped property on the coast of a barrier island. Subsequently, regulation was passed barring Plaintiff from building any permanent habitable structures on the property. Plaintiff sued for compensation for the alleged taking.
· Holding: A land-use regulation that deprives the owner of all economically valuable use that was not otherwise prohibited by the background rules of property and nuisance law is a taking and requires compensation. Lucas wins.
· Analysis: When regulation deprives owner of all economically viable use, it clearly meets Penn. Coal’s “too far” standard and is akin to a physical taking. Whether the regulation confers a public benefit or prevents a public harm (as argued by Defendant here) is in the eye of the beholder. Such a regulation is a valid use of the police power and not a taking only where it is a limit inherent in the title either by the background rules of property law or nuisance.
· Dissents: Strongly contest Scalia’s bright-line rule. They argue it has no support and is equally as arbitrary as the precedent it intends to replace (Penn. Coal’s balancing test). One difficulty that was raised is the question of how to define “all economically valuable use” and whether it was met even in this case itself (Scalia relied on trial court’s conclusion that the regulation rendered the property “valueless”).
· Note: MAG: Consider that Lucas paid below-market value for the property on the expectation that a regulation was forthcoming (there are often clues/rumblings that precede regulations)
Dolan v. City of Tigard

U.S. 1994 (p. 1178): Burden of an exaction must be “roughly proportional” to the negative impact that permit would allow.

· Facts: Plaintiff sought a permit to further develop her commercial property. Defendant conditioned the approval of the permit on Plaintiff dedicating part of the property to improving a drainage system and creating a bicycle path (an exaction).
· Holding: An exaction is a taking even where it satisfies the Nolan “nexus” standard if the imposed condition is not roughly proportional to the negative impact the permit would allow.  Dolan wins because the bike path was not roughly proportional to the negative externalities created by the issuance of the permit.
· Analysis: This decision supplements Nolan by adding an additional step in determining whether an exaction amounts to a taking. No longer is it sufficient to have the essential nexus between the condition and the purpose of denying the permit. The burden imposed by the condition and the negative impact allowed by the permit must have “rough proportionality.” The court held that city failed to make a determination/justification as to proportionality and noted in dicta that it thought the conditions to be excessive and partly unrelated.
Eastern Enterprises v. Apfel

U.S. 1998 (S-5 p. 143): Purely economic regulation as a taking.
· Facts: Congress passed a law to remedy a problem with the pension plans of employees in the coal industry. The law required a former coal company to pay into a pension benefit fund on behalf of its past employees after it had already withdrawn from the coal business.
· Holding: (Plurality) This was a regulatory taking, per the Penn Central test. (Interferes with investment-backed expectations, and the character of govt action was “severely retroactive.”) The Penn Central three part test is applied even to purely economic regulations to determine their constitutionality.
· The line between Due Process Clause and Regulatory Takings begins to blur.

· Should be a due process question with an arbitrariness question (is it a justified use of police power)

· But now, we are looking to eminent domain... even though property is not being taken

· Kennedy Concurrence: This is a Due Process case, not a Takings case (because no property involved) -- and because it was retroactive, it violates Due Process and therefore unconstitutional.
· Fear that all government action could now be subject to Penn Central takings analysis 

· Breyer Dissent: This is a Due Process case, not a Takings case -- but this did not violate due process.
F. And the Winner is? How do Today’s Cases Juggle these Rules?

Palazzolo v. Rhode Island

(U.S. 2001) (p. 1152): Being on notice regarding a regulation does not preclude the landowner from challenging the regulation as a taking and being compensated.
· Facts: P’s corporation purchased wetlands in 1959. Subsequently, Rhode Island passed a law protecting coastal wetlands by limiting their development. A small part of the property was not restricted by the wetland regulation.  Twenty years later, the corporation dissolved and title to the property was transferred to P. P sued to receive compensation for the taking. RI Supreme Court held that there was no taking because the regulation was in place when title was acquired (“notice rule”) and does not affect his investment-backed expectations (Penn Central). Also, Lucas doesn’t apply because P was still able to develop part of the property.
· Holding: There is no per se “notice rule.” Penn Central is the correct test for determining a taking, whether or not the regulation was in effect when title was acquired. Remanded to apply the Penn Central test.
· Analysis: It would be unfair to limit compensation for a regulatory taking to pre-enactment owners. Oftentimes such claims take years to ripen and can only be made after title has already changed hands. The court relied on Nollan, in which the (Nollan) dissent argued that post-enactment owners were on notice of the regulation and therefore do not suffer a loss of their investment-backed expectations. The majority in Nollan rejected this argument, reasoning that if the previous owners had a compensation right they transferred that right along with the property to the new owner. 
· Preexisting regulations are not always considered “background principles” under Lucas. 

· The court accepts the lower court’s determination that this was not a complete denial of economically viable use (and ignores P’s conceptual severance argument).

· Note: On remand, court found that there was not a taking.
Tahoe-Sierra Preservation Council v. Tahoe Regional Planning Agency

(U.S. 2002) (p. 1158)

· Facts: City placed moratorium (for apprx. 3 years) on development of land around Lake Tahoe due to pollution of Lake Tahoe caused by overdevelopment of the area. P brought suit on behalf of all interested landowners for compensation for the taking. District Court held for P under Lucas (all economically viable use was being denied during that period). Ninth Circuit reversed holding that Penn Central is the correct test where the regulation is temporary.
· Holding: Temporary regulation is not a complete deprivation of economically viable use and should be evaluated under Penn Central test.
· Stevens rejects conceptual “severance in time” following Penn Central
· Lucas and First English do not combine to create a taking in this case.
· Unlike First English, the taking was not indefinite when brought into effect

G. Remedies for Regulatory Takings (pp. 1166-70)

Logical remedy for physical occupations and regulatory takings: compensation 

· Lawsuit for compensation = “inverse condemnation action”

· Claimant initiates the suit alleging that a taking has occurred and seeking recompense

· Old tradition was to rarely grant inverse condemnation for regulatory takings; instead, court would invalidate the regulation and force the govt to initiate an ED taking

· This changes with First English, which held that if a regulation results in a taking, government must pay just compensation until regulation is rescinded or is changed in such a way that taking doesn’t take place

· If there is Undue delay, then the government faces liability for temporary taking

Pros and cons of compensation remedy for regulatory takings

· Concerns:

· Regulators would become too cautious, would usurp legislature’s ability power to make decisions re: public expenditures

· Difficult to assess the value of a temporary taking

· Pros:

· Regulatory takings disrupt use/enjoyment of property as much as physical takings, so should be similarly compensated

· Will produce more rational regulations that more carefully weigh costs and benefits

Procedural matters

· How to calculate just compensation for a regulatory taking?

· Options: fair rental value, option price, interest on lost profits, before-and-after valuation, benefit to govt

· In Wheeler v. City of Grove, court calculated damages based on market rate of return of the difference btwn property’s fair market value with and without the regulatory restriction during the time of the temporary taking

· Unclear when a regulatory govt taking occurs/when the cause of action accrues: on the date the regulation is enacted, when the govt refuses to pay, or another date?

· First English says compensation is measured from the time that “the interference that effects a taking” begins, even if that is before govt refuses to pay
· No constitutional violation occurs until just compensation has been denied. Therefore, most inverse condemnation actions begin in state courts --> Constitutional (federal) challenge doesn’t ripen until the state denies compensation

The Tucker Act and the Court of Federal Claims

· Tucker Act gives jurisdiction to U.S. Court of Federal Claims for damage claims against the federal govt based on Constitution (including takings), regulation, of express/implied contract

· Appeals from the Court of Fed Claims go to the Federal Circuit

· Court of Federal Claims thought to be conservative
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