
[image: image149.png]



The Complete Guide
to Canadian HR Compliance
[image: image1]
[image: image105.png]


[image: image106.png]



INTRODUCTION
[image: image2.png]


  How this GUIDEBOOK will help make you a better HR Director
vi
BOOK I - Recruiting, Hiring & Compensation
[image: image3.png]


  INTRODUCTION TO BOOK I: The HR Function & the Business Backdrop
2
[image: image4.png]


 APPROACH 1: HR Management & ROI
3
[image: image5.png]


  APPROACH 2: `Presenteeism’ & The Impact of HR on Productivity
5
[image: image6.png]


  APPROACH 3: Showing Your CEO How HR Budget Cuts Hurt the Bottom Line
12
[image: image7.png]


 APPROACH 4: How HR Prevents the Costly Effects of Employee Job Dissatisfaction
16
[image: image8.png]


 CHAPTER 1: Outsourcing
20
[image: image107.png]


Outsourcing of HR: Hiring a Head Hunter
24
[image: image9.png]


 CHAPTER 2: Types of Work Relationships
29
[image: image10.png]


 CHAPTER 3: Recruiting Ethics and Tactics
34
[image: image11.png]


 CHAPTER 4: Pre-Employment & Application Process
35
[image: image108.png]—— —

—_— | [~
———omyllypEa——
NN\ 1110/ o
A\ A\ Y .



Pre-Employment & Application Process: Physical Exams
40
[image: image109.png]


Pre-Employment & Application Process: Credit Checks
46
[image: image12.png]


 CHAPTER 5: Negotiating the Contract
50
[image: image13.png]


 CHAPTER 6: Probationary Hiring
54
[image: image14.png]


  CHAPTER 7: Telecommunting Employees
63
[image: image15.png]


 CHAPTER 8: Training New Workers
68
[image: image16.png]


 CHAPTER 9: Workplace Accommodation
73
[image: image17.png]


 CHAPTER 10: Drug & Alcohol Testing Of Employees
80
[image: image110.png]S

<=



CONCLUSION OF BOOK I
86
BOOK II - Employee Relations
[image: image18.png]


  INTRODUCTION TO BOOK II: The Key to a Good Employment Relationship
88
[image: image19.png]


  CHAPTER 1: The Employment Manual
89
[image: image20.png]


 CHAPTER 2: Compensation Issues
93
[image: image111.png]


Deductions on Employee Paychecks to Collect on Employee Debts
100
[image: image21.png]


 CHAPTER 3: Protecting Workers' Privacy
105
[image: image112.png]\/
/N



Privacy & Open Surveillance: Avoid Complaints, Liability When Using Surveillance Cameras
113
[image: image113.png]


Privacy & Secret Surveillance: Can You Secretly Tape Employees You Suspect Of Misconduct?
120
[image: image22.png]


  CHAPTER 4: Protecting Corporate & Proprietary Information
125
[image: image114.png]


Use Confidentiality Clauses To Protect Your Business
129
[image: image23.png]


 CHAPTER 5: Work Refusals
134
[image: image115.png]


Work Refusals For H1N1 & Other Infectious Illnesses
138
[image: image116.png]


9 Common Work Refusal Traps To Avoid
143
[image: image24.png]


  CHAPTER 6: Leaves Of Absence
148
[image: image117.png]


Administration Challenges: When Employees on Leave Go Missing
156
[image: image25.png]


 CHAPTER 7: Work Life Balance
161
[image: image118.png]


Benefits to Employees on Maternity/Parental Leave
165
[image: image119.png]Z1S



Government Benefits For Adoptive Parents - CPP v. QPIP
170
[image: image120.png]


How Far Must You Go to Accommodate Scheduling Needs of Working Parents?
175
[image: image26.png]


  CHAPTER 8: Controlling Absenteeism
180
[image: image121.png]


Long Term Disability - When Do Long Absences Become Too Long to Tolerate?
186
[image: image27.png]


  CHAPTER 9: Workplace Smoking
190
[image: image28.png]


 CHAPTER 10: Workplace Conflict & Romance
197
[image: image122.png]


Threats of Violence: Hyperbole Or Just Cause For Termination?
201
[image: image123.png]


Workplace Romance & the Liability Risks
206
[image: image124.png]


CHAPTER 11: Sexual Harassment
211
Protecting Employees from Sex Harassment Outside the Workplace
216
[image: image125.png]Bongarde



8 Traps to Avoid When Investigating Sexual Harassment Complaints
220
[image: image126.png]HRcomplianceinsider



Sexual Orientation Discrimination: What Is It?
224
[image: image29.png]


 CHAPTER 12: Protecting Employees from Workplace Violence
228
[image: image127.png]


Zero Tolerance of Workplace Violence: From Moral Principle to Workplace Policy
233
[image: image128.png]


Using Risk Assessments to Manage Your Workplace Violence Liability Risks
238
[image: image30.png]


 CHAPTER 13: HR & Social Networking by Employees
241
[image: image129.png]


Social Networking at Work: What Does the Law Require?
245
[image: image130.png]


How to Create a Computer Use Policy
248
[image: image131.png]


Enforcing Social Network Policies: Monitoring Employee Computer Use
251
BOOK III - Discipline, Termination and Post Employment Issues
[image: image31.png]


 INTRODUCTION TO BOOK II: The Importance of Documentation
257
[image: image132.png]


Prologue: The Story of Sue
258
[image: image32.png]


 CHAPTER 1: The Disciplinary Process
261
[image: image133.png]


Progressive Discipline & Employees With Performance Problems
264
[image: image134.png]


Termination Traps: How Not to Provide Notice of Termination
268
[image: image33.png]


 CHAPTER 2: Bad Faith Terminations & Wallace Damages
273
[image: image135.png]


Avoiding Wallace Damages: What Causes a Termination to Be in Bad Faith?
282
[image: image34.png]


 CHAPTER 3: Whistleblower Protections
285
[image: image136.png]


Legitimately Firing Employees Once They’ve Blown the Whistle
288
[image: image35.png]


 CHAPTER 4: Employee Right To Accommodations
293
[image: image137.png]\/

/\



When Accommodation Becomes Undue Hardship: 5 Accommodations You Don’t Have To Make
298
[image: image138.png]


Is Drug Addiction An Excuse For Misconduct?
302
[image: image36.png]


 CHAPTER 5: Just Cause for Dismissing Employees
306
[image: image139.png]


When is Lying Just Cause for Termination?
311
[image: image140.png]


Are Criminal Convictions for Off-Duty Conduct Just Cause?
315
[image: image141.png]


Is Moonlighting Just Cause for Termination?
318
[image: image37.png]


 Chapter 6: Group Terminations, Lay-Off & Restructuring
323
[image: image142.png]


Avoiding the Legal Pitfalls of Temporary Layoffs
328
Layoffs & Restructuring: Beware Of ‘Constructive Dismissal’ Risks
334
[image: image38.png]


  CHAPTER 7: Constructive Dismissal
339
[image: image143.png]


Don’t Let Salary and Benefits Cuts Lead to Constructive Dismissal
340
[image: image39.png]


  CHAPTER 8: Mandatory Retirement
345
[image: image144.png]


Why Mandatory Retirement Isn’t Really Dead, Part 2:
The Bona Fide Pension Plan Exception
350
[image: image40.png]


 CHAPTER 9: Dealing With Former Employees
356
[image: image145.png]


How to Process Termination Payments
362
[image: image146.png]


Can Terminated Employees Sue You After Signing A Release?
367
[image: image147.png]


Post-Employment References
372
[image: image148.png]


Preventing Unfair Competition By Former Employees
377
Fiduciary Duties: When A Trusted Employee Becomes A Lethal Business Rival
382
BOOK IV - Employment Law Cases from Around Canada
[image: image41.png]


  INTRODUCTION TO BOOK IV: Employment Law Cases from Around Canada
389
  Federal Cases
391[image: image42.png]



 Alberta Cases
425[image: image43.png]



  British Columbia Cases
470[image: image44.png]



  Manitoba Cases
523[image: image45.png]



New Brunswick Cases
537
 Newfoundland Cases
552[image: image46.png]



 Northwest Territories Cases
564[image: image47.png]



  Nunavut Cases
568[image: image48.png]



 Nova Scotia Cases
570[image: image49.png]



  Ontario Cases
591[image: image50.png]



 Prince Edward Island Cases
671[image: image51.png]



  Québec Cases
675[image: image52.png]



 Saskatchewan Cases
683[image: image53.png]



  Yukon Cases
696[image: image54.png]






[image: image55]
BOOK IV:
EMPLOYMENT LAW CASES FROM AROUND CANADA


[image: image56]
INTRODUCTION TO BOOK IV
EMPLOYMENT LAW CASES FROM  AROUND CANADA
 L
ike other branches of the law, employment law is made up of three basic   ingredients:
7 Statutes, or pieces of legislation enacted by a parliament or other legislative body. Examples include the provincial Human Rights, Employment Standards, Labour and Occupational Health and Safety Acts.
7  Regulations, or rules that flesh out and apply the broader mandates set out in the statutes.     In most cases, regulations are written by the government agency that administers and enforces the law.
7 Court cases, or rulings by courts, arbitrators, labour boards and other tribunal that interpret the rules and apply them in actual disputes.
The Importance of Court Cases
Court cases come in different shapes and sizes. Some cases are about the application of rules set out in a statute or regulation. For example, the Human Rights Act of a province might require an employer to make “reasonable accommodations” for employees with disabilities. A court or arbitrator might be called upon to decide if the efforts made by an employee, for example, in modifying his duties so he can return to work after a disabling injury, was enough to constitute “reasonable accommodations” under the   statute.
A court case might also involve what is called the common law—rules made not by legislatures but by judges one case at a time. The duty of an employer to display good faith and fair dealing with an employee (forged  by the Canadian Supreme Court in the famous Wallace v. United Grain Growers, [[1997] 3 S.C.R. 701] case) is  an excellent example of a court-made rule.
So it seems especially fitting to close this Volume on Employment Law with a survey of some of the most significant employment law court decisions decided in Canada in the past two years. This survey is not only recent; it covers all 14 of the Canadian jurisdictions—the 10 provinces, 3 territories and the federal jurisdiction. As such, this collection represents an excellent overview of what’s going on in employment litigation in all parts of the nation.  7
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CASE #F01
TERMINATION:
Nursing Home Fires Worker for Abusing Resident
A national TV program gave an Ontario nursing home a videotape appearing to show a support worker roughly handling a resident in bed. The home fired the worker under its zero tolerance policy on resident abuse. The worker, who had no history of abuse or wrongdoing, grieved. He didn’t deny that it was him on the tape but claimed that he was just lifting the patient and lost his footing. The Board of Referees upheld the firing and the worker appealed. Courts usually defer to Board decisions in these cases. But the court said the Board’s ruling in this case was “patently unreasonable.” The Board didn’t even listen to the worker’s explanation of what was going on in the tape, the court explained [Ryan v. Canada (Attorney General), [2005] F.C.J. No. 1651, Oct. 5, 2005] 7
CASE #F02
DISABILITY  DISCRIMINATION:
Employer Must Accommodate Absences By Employee with  Migraines
The Ottawa transit authority (OC Transpo)  fired a bus driver for excessive absenteeism—more than 365 days      over nine years. The driver grieved, claiming she suffered from migraine headaches. The Human Rights Tribunal ruled that migraines were a disability requiring accommodation under  the  Canadian  Human  Rights  Act.  The  Court of Appeal upheld the ruling. Migraine headaches incapacitated the driver and interfered with her ability        to do the job, it found. Employers do have a right to insist on regular attendance. But OC Transpo could have accommodated the driver without undue hardship by finding her another job in which her absences wouldn’t        be so burdensome. The court chided OC Transpo for not even considering this [Desormeaux v. Ottawa-Carleton Regional  Transit  Commission,  [2005]  F.C.J.  No.  1647,  Oct.  3,  2005].  7
CASE #F03
MITIGATION OF DAMAGES:
Fired Employee Didn’t ‘Mitigate Damages’
A fired employee sued a shipping company for unjust dismissal. An adjudicator appointed to settle the dispute found the company guilty and ordered it to pay the employee a year’s salary–$40,000. The employee claimed he was entitled to $101,400 because he was out of work for two-and-a-half years. But the adjudicator said that the employee didn’t do enough to “mitigate his damages,” that is, make an effort to find a new job. The employee appealed but the court upheld the adjudicator’s ruling [Bauer v. Seaspan International Ltd., [2005] F.C.J. No. 1531,  Sept.  12,  2005] 7
CASE #F04
PRIVACY:
Insurance Company Hires Detective to Spy on Accident Victim
A car accident victim sued the other driver for her injuries. The other driver’s insurance company found discrepancies between the victim’s deposition testimony and her medical records. So it hired a private investigator to follow the victim around with a video camera for three weeks. The victim sued the insurance company for collecting and using her private information without consent. The Privacy Commission found that the complaint was groundless. Persons who bring lawsuits give implied consent to the other side to collect the personal information they need to defend themselves in the lawsuit. But, the court added, there are limits to implied consent. The defending party can collect, use and disclose only personal information relevant to the case [PIPEDA Case Summary #311, Aug. 9, 2005]. 7
CASE #F05
TAXABILITY OF BENEFITS:
CRA Clarifies Taxation of Employee Stock Options
In response to an e-mail question from a taxpayer, the Canada Revenue Agency clarified that when employees obtain shares of their company’s stock for less than fair market value, the difference between the market price and the amount paid is a taxable benefit. Employees must list the benefit as income when they acquire the shares. When disposing of the shares, the employee must report losses as deductions and gains as income as they would with any other stock market  investment [CRA Ministerial Correspondence, No. 20050137971M4  (E), July 22,  2005]. 7
CASE #F06
WAGES:
Employer Can’t Deduct Repair Costs from Truck Driver’s Paycheque
A truck driver got into an accident. He admitted it was his fault. The employer had him sign a written statement admitting fault and including the following statement: “I take the responsibility for the damage and agree to pay  the cost of repair.” Relying on that statement, the employer deducted $1,668.22 from the driver’s last paycheque    to cover the cost of repairs. The driver filed a grievance demanding his money back. The arbitrator sided with       the driver.  Employers are allowed to make  deductions from employees’ paycheques if employees authorize it        in writing. But the arbitrator said the authorization in this case wasn’t legally valid. The driver didn’t say what amount he’d pay for repairs; and he didn’t specify that the employer could take the money right out of his paycheque  [Lehal  v.  Nejevlev,  [2005]  C.L.A.D.  No.  297,  Aug.  3,  2005]. 7
CASE #F07
REFUSAL OF DANGEROUS WORK:
Firefighters Say Fitness Test Is Too Dangerous
Eleven civilian firefighters refused to participate in a timed walk-through familiarization of the Fire Fighters Fitness Test, claiming that the time limit made the test dangerous to their health. A health and safety officer investigated and found that the test wasn’t dangerous. One of the firefighters appealed. The appeals officer concluded that the test did present a danger because it was physically demanding and there was a risk that firefighters who weren’t    in top physical condition could get hurt while taking it. The officer ordered the employer to require firefighters        to undergo fitness training before taking the test [Munn and Canada (Department of National Defence), [2005] C.L.C.A.O.D.  No.  30,  July  7,  2005]. 7
CASE #F08
REFUSAL OF DANGEROUS WORK:
Is Second-Hand Smoke Grounds for Refusal?
A guard at an Ontario prison refused to work claiming that second-hand smoke from inmates was endangering his health. The guard had been recently diagnosed with an unspecified medical condition that would be aggravated    by the smoke. A health and safety officer investigated the complaint and found there was a danger. At first, the prison appealed. But then it decided to accept the officer’s finding and withdrew the appeal [Canada (Correctional Service) and Union of Canadian Correctional Officers, [2005] C.L.C.A.O.D. No. 26, June 13,  2005]. 7
CASE #F09
REFUSAL OF DANGEROUS WORK:
Is Fear of SARS Grounds for Refusal?
At the height of the SARS scare, a customer services representative with Air Canada’s Tango Operations at the Toronto  Airport feared that he’d  get the disease. So he asked permission to wear a surgical mask and gloves      when dealing with customers. The airline denied the request and the representative refused to work. The health and safety officer determined that no danger existed. The representative appealed, setting up what would have been a fascinating case. But, alas, it was not to be. Tango  folded and neither side followed up on the appeal            so the Labour Board decided to kill the case [Ponzi and Air Canada Tango  Operations, [2005] C.L.C.A.O.D.  No.        24,  May  31,  2005].  7
CASE #F10
REFUSAL OF DANGEROUS WORK:
Tall Trucker Refuses Short Truck
An unusually tall driver refused to drive a small armoured truck because it would be dangerous. His position in the seat left little room to maneuver and made it hard for him to reach the controls in case of an accident. The employer argued that the truck was in good shape and didn’t pose a problem to anybody of normal height. Plus, the driver only had to drive the truck a short distance. A health and safety officer ruled that making a    tall driver drive a small truck increased the risk of accidents and thus posed a danger—even if the danger was just to somebody tall like him [Garda du Canada Inc. and Syndicat National des Convoyeurs de Fonds, [2005] C.L.C.A.O.D.  No.  39,  Sept.  14,  2005]. 7
CASE #F11
REFUSAL OF DANGEROUS WORK:
Poncho Is Enough Protection for Refusing Workers
A railyard told two workers to wash train cars and gave them plastic rain ponchos to protect against dirt and    water.  But the ponchos were loose and got caught on posts and handgrabs. They also lacked ventilation and      each worker was covered in sweat in less than an hour. Both workers refused to work without better protective equipment, such as disposable coveralls. The health and safety officer said the ponchos didn’t pose a hazard and  the union grieved. The court upheld the safety officer’s decision. Plastic rain ponchos "gave the workers a much greater degree of protection" than coveralls, it said. As for the poor ventilation, the workers could take more frequent breaks to rehydrate themselves and prevent heat stress [Betts and Canadian National Railway, [2005] C.L.C.A.O.D.  No.  50,  Dec.  19,   2005].   7
CASE #F12
DISABILITY  DISCRIMINATION::
Employer Needn’t Offer Disabled Deckhand a Position That’s Already Filled
A shipping company fired a deckhand who was no longer physically able to do his job. The deckhand claimed disability discrimination but the decision to fire him was found to be a bona fide occupational requirement. The deckhand then claimed that the employer should have made reasonable accommodations by giving him a work trial to prove he could do the job. But the deckhand had already had such a trial three years earlier and failed miserably. Since his medical condition hadn’t changed, the employer didn’t have to give him another chance. Nor did the employer have to offer him another position as a dispatcher since that job was already occupied [Quigley
v. Ocean Construction Supplies, Ltd., [2005] F.C.J. No. 1797, Oct. 25, 2005]. 7
CASE #F13
REFUSAL OF DANGEROUS WORK:
Worker Must Wear Hardhat, Even if it Reduces Visibility
EA paper company worker refused to wear a hardhat because it restricted his visibility. The worker was worried  that he wouldn’t be able to see if a large roll of paper moved. In fact, another worker had been pinned previously between two large rolls of paper and a third worker had died in a similar accident. The court said the worker should have kept his hat on as required by company policy and OHS regulations. But it required the employer to make sure that the paper rolls were properly secured so they wouldn’t roll and injure workers [Duplessis and Forest Products Terminal  Corp.,  [2005]  C.L.C.A.O.D.  No.  58,  Dec.  23,  2005]. 7
CASE #F14
AGE DISCRIMINATION:
Can Customs Agency Make Agents Meet Physical Fitness  Requirements?
Under a new policy, customs officers who didn’t meet physical fitness requirements could keep their jobs at the same pay, but couldn’t perform certain duties. One officer claimed the new requirements discriminated on the basis of age and disability. The Human Rights Commission threw out her complaint, finding the requirements to be a bona fide occupational requirement and accommodation to be infeasible. The appeals court disagreed. The Commission should have insisted on proof that the physical fitness requirements were necessary and that accommodation was infeasible and not simply relied on the customs agency’s “bald assertions” to this effect [Coupal v. Canada (Attorney General), [2006] F.C.J. No. 325, Feb. 24, 2006].   7
CASE #F15
EMPLOYEE/INDEPENDENT  CONTRACTOR:
Live-In Property Managers Are Independent Contractors, Not  Employees
An association hired 40 caregivers to live with disabled children and adults in government-funded homes. The company treated each caregiver as an employee, despite the fact that they had signed contracts saying they were self-employed and independent contractors. The Minister of National Revenue said that most of the Caregivers should have been treated as employees because the association controlled the care and supervision that they were required to provide. But the Tax Court disagreed. The caregivers were independent contractors, it said, because that’s what the parties intended. Besides, the association had only limited authority to control the manner in which the caregivers performed their services [Community Living Burlington v. Canada (Minister of National Revenue - M.N.R.), [2006] T.C.J. No. 234, June 2, 2006].   7
CASE #F16
DISCRIMINATION  FOR COLOR:
HR Commission Needn’t Interview Every Witness in Discrimination Complaint
An employee for a federal bank complained to the Human Rights Commission that she was fired because of her color. The Commission investigated and concluded that she was terminated for poor work performance. The employee appealed, arguing that the Commission didn’t interview every witness listed in her complaint. But the court threw out the appeal. The employee didn’t include last names or contact information for many of her witnesses. Even if she had, the Commission was under no obligation to interview each and every witness, the court said [Suckoo v. Bank of Montreal, [2006] F.C.J. No. 696, May 2, 2006]. 7
CASE #F17
LABOUR CODE:
Administrators of Bankrupt Companies Must Obey the Labour Laws
A trucking and warehousing company in Toronto  was having financial problems. KPMG was appointed receiver,   that is, legal custodian, of the company and decided to file for bankruptcy. KPMG continued operating  the  business, but out of a warehouse whose employees weren’t unionized. The union claimed that KPMG had committed an unfair  labour practice. KPMG asked the ON Labour Relations Board to dismiss the case claiming    that it was a receiver in bankruptcy and not subject to the labour laws. But the union claimed that KPMG was  what’s called a “successor employer” and that KPMG was bound to the collective agreement between the union  and the original trucking company.  The case reached the Supreme Court of Canada,  which ruled in the union’s  favor. Receivers and other legal administrators of companies in bankruptcy are still subject to the labour laws, it ruled  [GMAC  Commercial  Credit  Corp-  Canada  v.  T.C.T.  Logistics  Inc.,  2006  SCC  35  (CanLII),  July  27,  2006]. 7
CASE #F18
PRIVACY:
Law Firms’ Collection of Credit Reports Without Consent Violates PIPEDA
Two individuals filed privacy complaints with the Office of the Privacy Commissioner (OPC) against two law firms for running credit checks on them without their knowledge or consent. The firms refused to cooperate with the OPC investigation, claiming that the information was collected for possible litigation purposes and that OPC therefore had no authority to hear the complaints. The Assistant Privacy Commissioner disagreed, and found that both complaints were well-founded. She recommended that the law firms implement a policy not to run credit checks without an individual’s consent unless one of the exceptions spelled out in PIPEDA applies [Govt. News Release, Sept. 18, 2006].  7
CASE #F19
DISABILITY  DISCRIMINATION:
Panic Attacks Are a Disability Requiring Accommodation
For six years, an employee worked happily and effectively at HRDC as a receptionist. Then she got promoted and it all went downhill. She found the new job stressful and started having stress and panic attacks. Her performance suffered. She missed long stretches of work. Her relationship with supervisors and colleagues deteriorated. When HRDC decided not to renew her contract, the employee sued for discrimination. HRDC denied liability. But the Human Rights Tribunal disagreed. Panic attacks are a disability requiring accommodation, it said. It also faulted HRDC for failing to recognize that the employee needed help. True, she never gave the agency an official diagnosis. But she shouldn’t have had to. According to the Tribunal, there were plenty of “red flags” suggesting that she had a problem requiring accommodation [Mellon v. Canadian Human Rights Commission, 2006 CHRT 3 (CanLII), Jan. 25,  2006].  7
CASE #F20
PRIVACY:
Customers File Privacy Complaint Against Bank for Accidentally Opening Their Safety Deposit Box
A bank notified a couple that their safety deposit box, #21,  had been opened by mistake.  Safety deposit boxes   from another branch had been moved to their branch, including a box #21.  That customer changed to another    box number,  but the change wasn’t  recorded on his signature  card. The customer later requested his box and     was given the key  to #21.  When it wouldn’t open, the bank had a locksmith open the box. It was only then that    the error was discovered. The bank put the box’s  contents in a sealed bag, placed the bag in a safe and called        the couple. The couple filed a complaint with the privacy commissioner. The commissioner found that the bank’s negligence in not correcting the customer’s signature card had led to the erroneous opening of the couple’s box.   But she noted that the bank had since taken steps to ensure the accuracy of safety deposit box information and      to improve its procedures. [PIPEDA Case Summary #344, Oct. 16. 2006] 7
CASE #F21
EMPLOYEE BENEFITS:
Is Motor Vehicle Allowance Deductible If It’s Below Prescribed Rates?
Section 6(1)(b)(vii.1) of the Income Tax Act says that employees don’t have to list as income “reasonable allowances” they receive from their employers for use of a personal vehicle for job-related purposes. Section 7306 of the Regulations establishes “reasonable” rates for a motor vehicle allowance. An employer sent the Tax Rulings Directorate a letter asking if an allowance can be “reasonable” even if it’s below the prescribed 7306 rate. The Answer: Yes, as long as the allowance covers the “out-of-pocket costs” an employee incurs in using a personal motor vehicle on company business [Motor Vehicle Allowance, No. 2006-0193921E5, Sept. 11, 2006]. 7
CASE #F22
REFUSAL OF DANGEROUS WORK:
Union Claims Refusal Investigation by Safety Officer Was Biased
After the 2000 merger of Canadian International Airlines into Air Canada, a uniform health and safety Manual was created for the merged company.  The union complained that the new Manual was inadequate and threatened         a work refusal if it wasn’t  changed. Air Canada  investigated the complaint and found that no danger existed.        The union complained that the safety officer who investigated the complaint was biased. The Appeals Officer upheld the safety officer’s ruling, even though there was strong evidence to suggest that she “hated” the union’s safety representative and was less than objective in her investigation. Nothing in the Labour Code gives a court       or arbitrator the power to overrule a safety officer’s refusal investigation on the grounds of bias, the Officer explained. The union appealed, but the court stood by the Appeals Officer’s decision [Sachs v. Air Canada, [2006]   FC  673  (CanLII),  June  1,  2006]. 7
CASE #F23
PRIVACY:
Banks Accused of Privacy Violations for Selling Credit Card Information
Two individuals accused their banks of violating PIPEDA when the banks sold their credit card information to other banks. In one case, the privacy commissioner dismissed the complaint because its cardholder agreement included   a consent clause in which the customer gave the bank approval to sell his credit card information to other banks. But the privacy commissioner upheld the other individual’s complaint because its cardholder agreement didn’t have a consent clause [PIPEDA Case Summary #350,  Nov.  16,  2006].    7
CASE #F25
PRIVACY:
Banks Accused of Privacy Violations for Selling Credit Card Information
Two  individuals accused their banks of violating PIPEDA when the banks sold their credit card information to     other banks. In one case, the privacy commissioner dismissed the complaint because its cardholder agreement included a consent  clause  in  which  the  customer  gave  the  bank  approval  to  sell  his  credit  card  information to other banks. But the privacy commissioner upheld the other individual’s complaint because its cardholder agreement didn’t have a consent clause [PIPEDA Case Summary #350, Nov. 16, 2006]. 7
CASE #F26
DISABILITY  DISCRIMINATION:
Agency Made Reasonable Efforts to Accommodate Employee’s  Disability
A customs inspector for the Canada Border Services Agency (CBSA) was out for over two years after being  diagnosed with breast cancer.  When she returned to work, the CBSA  placed her in a temporary position while    they determined what position would be suitable for permanent placement. The inspector rejected numerous offered positions, claiming that they didn’t sufficiently accommodate her disability. She filed a discrimination complaint with the Canadian  Human  Rights  Commission,  which  dismissed  her  complaint.  She  appealed,  but  the court refused to reinstate her complaint. The court ruled that the CBSA had made reasonable efforts to accommodate the inspector’s disability and remained open to further dialogue on a suitable permanent position. But the inspector had to work with the CBSA for the  process  to  work  [Keyes  v.  Canada  (Attorney  General), [2006]  F.C.J.  No.  1809,  Nov.29,  2006].   7
CASE #F27
REFUSAL OF DANGEROUS WORK:
Air Quality/Ergonomics Refusals Shot Down
Two government clerks refused to work because of safety concerns. The first claimed that the air quality in his office was unsafe. An industrial hygiene company tested the air and found it safe and well above standard. The second clerk asserted that her workstation didn’t meet ergonomic standards. An occupational health nurse inspected the workstation and found it acceptable. The appeals board found no danger in either case and dismissed both complaints [Public Service Alliance of Canda and Canada (Indian and Northern Affairs), C.L.C.A.O.D.  Nos. 40 and 41,  Nov.  5, 2004].  7
CASE #F28
PAY EQUITY:
Landmark Pay Equity Case
The Canadian Human Rights Code makes it illegal for federal employers to pay different wages to women and men who do work of equal value in the same “establishment.” The Canadian Supreme Court shed some light on what constitutes an “establishment” in a case with ramifications for all provinces. The flight attendants’ union filed a complaint against Air Canada, claiming that female flight attendants were paid less than male mechanics and pilots. Air Canada claimed that flight attendants, mechanics and pilots aren’t part of the same establishment because they come from separate bargaining units with separate agreements. But the court ruled that the concept of establishment wasn’t limited to a physical location or a particular bargaining unit. The issue was whether the groups being compared were subject to a “common personnel and wage policy.” If so, they were part of the same establishment [Canada (Human Rights Commission) v. Canadian Airlines International Ltd., [2006] S.C.C.  No. 1,  Jan. 25,  2006].  7
CASE #F29
DISABILITY  DISCRIMINATION:
Agency Made Reasonable Efforts to Accommodate Employee’s  Disability
A customs inspector for the Canada Border Services Agency (CBSA) was out for  over  2  years  after  being  diagnosed with breast cancer.  When she returned to work, the CBSA  placed her in a temporary position while    they determined what position would be suitable for permanent placement. The inspector rejected numerous offered positions, claiming that they didn’t  sufficiently accommodate her disability. For its part, the CBSA  found  the positions the inspector proposed unsuitable or administratively untenable. The inspector filed a discrimination complaint with the Canadian  Human  Rights  Commission,  which  dismissed  her  complaint.  She  appealed,  but  the court refused to reinstate her complaint. The court ruled that the CBSA had made reasonable efforts to accommodate the inspector’s disability and remained open to further dialogue on a suitable permanent position. But the inspector had to work with the CBSA for the  process  to  work  [Keyes  v.  Canada  (Attorney  General), [2006]  F.C.J.  No.  1809,  Nov.  29,  2006].  7
CASE #F30
DISABILITY  DISCRIMINATION:
Alcohol Problem No Excuse for Misconduct
An employee repeatedly  failed  to  show  up  to  work  or  arrived  late  on  Mondays  (and  sometimes  other  days of the week) because he drank heavily on weekends. He was warned several times that his absenteeism was jeopardizing his job. Still, the employee didn’t show up to work one Monday and was fired. He applied for employment insurance  and was rejected because he lost his job due to misconduct. The employee argued that      his absenteeism wasn’t  willful because it was caused by his alcohol problem and thus couldn’t  be misconduct.         A federal court ruled that the employee’s alcohol problem didn’t excuse his misconduct. He was justifiably fired because he was repeatedly absent or late, which was a serious breach of the employment contract [Mishibinijima   v.  Canada,  [2007]  FCA  36  (CanLII),  Feb.  8,  2007]. 7
CASE #F31
PRIVACY:
Voice Recognition Technology Didn’t Violate Employee  Privacy
An employer introduced new technology enabling employees to access the company’s network remotely from any phone. To use the technology, employees had to verify their identity using voice recognition software. Three employees refused to provide voiceprints to their employer so they could use the technology. They argued it was an invasion of their privacy and so violated PIPEDA. But the Federal Court of Appeal disagreed. It ruled that the employer had legitimate reasons for collecting employee voiceprints and that this information and the employees’ privacy were adequately protected [Wansink v. Telus Communicatons Inc., [2007] FCA 21 (CanLII), Jan.  29,  2007]. 7
CASE #F32
EMPLOYMENT INSURANCE:
Benefits to Employee Who Voluntarily Resigns Are `Earnings’ Under EI
An employee voluntarily gave up his job to help a company reduce its workforce. The company paid him a lump  sum under an aid program normally used to help employees laid off due to lack of work. CRA claimed the payment was “earnings” under EI and allocated the money to weeks when the employee was receiving EI benefits, which resulted in an overpayment of benefits. The employee appealed. The Board of Referees upheld the decision but the Umpire reversed it. The government then appealed. The court said the Umpire was wrong and restored the Board’s decision. The Umpire had relied on cases involving payments made by an employer to settle wrongful termination claims. But this payment was more like a voluntary force reduction agreement than a wrongful termination dispute, the court noted. And in the former situation, payments to employees have been found to be “earnings” under EI [Canada (Attorney General) v.  Ferguson,  [2007]  F.C.J.  No. 409, March 22,  2007].   7
CASE #F33
IMMIGRATION:
Immigration Officer Botched Review of Librarian’s Application
A librarian from India applied to immigrate to Canada. The immigration officer who reviewed the application  refused it because the librarian didn’t have a master’s degree in  library  science.  The  court  ruled  that  the  officer’s refusal was made in error. The officer mistakenly relied on the requirements of the former immigration regulations rather than on the Immigration and Refugee Protection Regulations. So the court ordered that the application be sent to a different immigration officer for reconsideration [Patel v. Canada (Minister of Citizenship and  Immigration,  [  2007]  F.C.J.  No  611,  May  1,  2007].  7
CASE #F34
SEXUAL HARASSMENT:
Bus Driver Must Pay $5,000 for Groping Female Co-Worker in Hotel Room
A female bus driver complained to company officials that a male driver had groped her while they were on a charter together. The two drivers had been watching a movie in the female driver’s hotel room when the incident took place. The female driver filed a complaint with CHRC. The commission ruled that the male bus driver had sexually harassed the female driver and ordered him to pay her $5,000. A federal court upheld the commission’s decision. Even though the incident didn’t occur in the workplace, it was still sexual harassment [Goodwin v. Birkett, [2007] F.C.J. No. 592, April 23, 2007].     7
CASE #F35
TERMINATION:
Calling Owner an `Idiot’ Isn’t Just Cause
A trucker was disciplined for falling asleep at the wheel, causing the total loss of the company tractor and trailer; and, later, for taking two weeks of unauthorized leave. But he never received a warning of termination. When he failed to leave Winnipeg at the scheduled time, the company president called him and an argument ensued. In the course of that argument the trucker called the president an idiot several times. The president told the trucker to remove his personal effects from the truck and return to New Brunswick. He was then terminated. An adjudicator ruled that he had been wrongly dismissed and awarded him one month’s salary in lieu of notice. The court ruled that there was no basis for reversing the adjudicator’s decision, although it added, "If a person wants to keep a job, it is never a good idea to tell the boss that he's an idiot. This is a particularly worthy rule for an employee with a less than stellar employment record” [Ayr Motor Express Inc. v. McKay, [2007] F.C.J. No. 722,  May 17,  2007].  7
CASE #F36
PRIVACY:
Personal Employee Information Is Protected from Disclosure
Health Canada demanded and received thousands of pages  of  information  from  the  manufacturer  of  a drug pulled off the market for safety concerns. Health Canada then received a request under the Access to Information Act for access to these records. The drug company claimed the request should be denied because the documents contained personal information about the company’s employees and were thus exempt from disclosure under the Act. The court agreed. The information contained the names of the employees. Since they never consented to the release of their names or disclosure of their employment by the drug company, the information could not be disclosed, the court ruled [Janssen-Ortho Inc. v. Canada (Minister of Health),   [2007]
F.C.J. No. 927 (June 26, 2007)]. 7
CASE #F37
TERMINATION:
Doctor Fired for Doctoring Travel Expenses
The supervisor who approved the travel expenses of a doctor working for Health Canada  found inconsistencies       in his expense forms. She asked the doctor for an explanation but he refused to give one. After auditing several      of the doctor’s past paid expenses, the organization suspended and eventually fired him. An arbitrator ruled that both the suspension and termination were proper.  The doctor appealed, but the court upheld the ruling. The    court said the lesson here is that “one cannot steal from the employer and expect to retain the job” [Ayangma
v. Canada (Treasury Board), [2007] F.C.J. No. 1028 (July 26, 2007)]. 7
CASE #F38
MATERNITY LEAVE:
Not Discrimination to Deny Adoptive Mother Maternity Leave
The mother of an adopted child was granted parental leave but denied maternity benefits. She appealed the  denial, claiming that it discriminated against adoptive mothers. The court ruled that the mother wasn’t  entitled      to maternity benefits. Biological mothers must go through pregnancy and childbirth; adoptive mothers don’t. So adoptive mothers shouldn’t get the same time off that biological mothers do, the court reasoned. In addition, if adoptive mothers were allowed maternity benefits, adoptive and biological fathers would claim them, too [Plant
v. Canada (Minister of National Revenue), [2007] T.C.J. No. 291 (Aug. 3, 2007)]. 7
CASE #F39
SEX DISCRIMINATION:
Shabby Treatment Isn’t Necessarily Sex  Discrimination
A bus driver claimed that her employer treated her differently because she was a woman. For example, she said  she didn’t receive a safe driving bonus because she had been in an accident, even though male drivers who had been in accidents received the bonus. She also alleged that her operations manager harassed her because she     was a woman. For example, he yelled at her in front of her passengers that “your directions suck.” The tribunal  ruled that the driver had failed to prove sexual discrimination. Even though she might have been treated unjustly, she didn’t  prove that this treatment had anything to do with her sex [Tanzola  v.  AZ Bus Tours  Inc.,  2007 CHRT      38,  Aug.  22,  2007].    7
CASE #F40
IMMIGRATION:
Immigration Officer Was Wrong to Nix Tanzanian Hotel Manager
An immigrant who had served as an assistant hotel manager in her native land, Tanzania, was offered a similar job at the Holiday Inn Express in Calgary. But the visa officer denied her application for permanent residence in Canada as a skilled worker, citing the immigrant’s lack of knowledge about the Holiday Inn chain or the hotel industry in Canada. A federal court ruled that these were extraneous factors that the officer shouldn’t have considered. There was nothing in the National Occupation Classification or job description requiring the manager to know any of that information. She was supposed to manage a hotel, not run or market it, the court said [Nathoo v. Canada (Citizenship and Immigration), [2007] FC 818 (CanLII), Aug. 7,  2007].     7
CASE #F41
EMPLOYEE/INDEPENDENT  CONTRACTOR:
Bookkeeper Who Files T4 Is Still an Independent Contractor
A small, family owned company hires a bookkeeper who also works for other clients. At first, the bookkeeper submits invoices to the company. Later, she asks to be treated as an employee. The company president says no. But the bookkeeper handles the payroll and begins to treat herself like an employee. CRA rules the bookkeeper is an employee and assesses the company for her unpaid employer CPP premiums. The company appeals, arguing that it wasn’t responsible for the employer portion of CPP because the bookkeeper was an independent contractor. The tax court agrees and rules that the bookkeeper was an independent contractor [Suspended Power Lift Service Inc. v. Canada (MNR), [2007] T.C.J. No. 340 (Aug. 31, 2007)].       7
CASE #F42
EMPLOYEE BENEFITS:
Stock Options Valued at Vesting, Not Granting
In 2003-2004, a telecom company senior executive received 1,600 Restricted Share  Units  (RSUs)  valued  at  roughly $23 apiece. In 2005, the RSUs vested and the executive redeemed them for roughly $69.90 each. CRA assessed the value of the RSUs as employment income based on the 2005 price. The executive claimed that they should have been valued at the grant price. The court dismissed the appeal. The executive didn’t acquire legal ownership over the RSUs until they vested, the court explained. So 2005 was the proper date of valuation for tax purposes [Van De Velde v.  Canada, [2007] T.C.J. No. 348 (Sept. 6, 2007)]. 7
CASE #F43
DISABILITY  DISCRIMINATION:
Not Discrimination to Axe Employee on Disability Leave
A Bell Canada  employee fired while on disability leave filed a discrimination complaint against her employer.        The human rights commission dismissed the case and the appeals court upheld the decision. If an employee is   fired while on disability leave,  the presumption is that she was fired because of her disability. But the employer   can refute this presumption, the court added. In this case, the employer showed that the employee initiated the termination by approaching the employer about a severance package. From there, the parties had reached a mutually agreeable settlement, the court ruled [Kerr v.  Bell Canada,  [2007]  F.C.J.  No. 1580,  Nov.  23,  2007].    7
CASE #F44
DISABILITY  DISCRIMINATION:
Not Discrimination to Reassign Driver to Light Duty
A bus driver who hurt his elbow was reassigned to light duties as a customer service rep in Ottawa, much farther from his home. The union grieved, claiming that the bus company discriminated against the driver on the basis of disability and demanding reimbursement for the driver’s commuting time. An arbitrator dismissed the grievance “Just  as there is no discrimination when benefits are withheld from an employee unable to do any  work, there        is no discrimination when  an  employee’s  compensation  is  reduced  because  an  injury  causes  that  person  to  be reassigned” [Greyhound Canada Transportation Corp. v. Amalgamated Transit Union, Local 1415 (Lawson Grievance),  [2007]  C.L.A.D.  No.  435,  Dec.  18,  2007].  7
CASE #F45
EMPLOYMENT INSURANCE:
Employment of Aunt and Uncle Is Pensionable, But Not Insurable
A trucking business owner hired his aunt to do light paperwork and collect receipts and his uncle to help clean trucks. The aunt earned $1,250 and the uncle $3,000 per month. CRA claimed that the aunt and uncle weren’t pensionable or insurable employees. The Tax Court of Canada ruled that the  employment  wasn’t  insurable  because it wasn’t at arm’s length. The aunt’s pay was too high for the hours she worked. And the uncle’s pay remained the same regardless of the number of trucks he cleaned. But the employment  was  “pensionable” because pensionable employment needn’t be reasonable under CPP [Mai (c.o.b. TTT Transportation) v. Canada (Minister  of  National  Revenue-  M.N.R.),  [2007]  T.C.J.  No.  531,  Dec.  14,  2007].  7
CASE #F46
DISABILITY  DISCRIMINATION:
Is Disability Benefits Processing Delay a Discrimination Issue?
An employee who contracted T.B. at work claimed that her employer’s delay in processing her disability benefits claim was discrimination. The Human Rights Commission dismissed the complaint. The delays were due to poor administration, not discrimination, it ruled. But the federal court disagreed. This case was a human rights case because it linked the employer’s treatment of the employee to discrimination. So the Commission should have investigated and decided the case [Michon-Hamelin v. Canada, [2007] F.C.J. No. 1607, Nov. 29, 2007].      7
CASE #F47
WAGES:
Shift Change on Short Notice Not Grounds for Overtime
A collective agreement set a ship oiler’s work schedule as 06:00 to 18:00 and required the employer to provide 48 hours’ notice of any changes. The employer told the employer to work 16:00 hours to 24:00 hours for two days without providing the required notice. An adjudicator ruled that the employer had violated the collective agreement and owed the oiler $160 in overtime. The court disagreed. Although the employer did violate the agreement, the oiler didn’t suffer any financial loss as a result. Moreover, the agreement didn’t provide for any monetary remedy for this type of violation. So, the court said that the decision to award overtime pay was “patently unreasonable” and overturned it [Canada (Attorney General) v. McKindsey, [2008] F.C.J. No. 92, Jan. 21,  2008].    7
CASE #F48
PUBLIC EMPLOYEES:
Public Employee Doesn’t Have Right to Procedural Fairness
After a series of warnings and reprimands, an employee was fired from his job at the New Brunswick Department of Justice. Although he got four months’ notice, the Department didn’t tell him why he was fired or let him respond. The employee filed a grievance under the Public Service Labour Relations Act, claiming that the termination was procedurally unfair. The Supreme Court of Canada dismissed the case. Public employees don’t have the right to procedural fairness, the Court ruled [Dunsmuir v. New Brunswick, [2008] S.C.J. No. 9, March 7,  2008]. 7
CASE #F49
PUBLIC EMPLOYEES:
Government Doesn’t Have to Pay Interest on Employee’s Wage Adjustment
Five years after a management officer with the Correctional Service of Canada reached the top of his salary scale, he got a letter saying that an error had been discovered in his file and that he was owed a $6,393 salary adjustment. The Public Service Labour Relations Board ruled that he was entitled to interest on the adjustment but the federal court overturned the Board’s decision. The Crown doesn’t have to pay interest on money it owes unless it’s required to do so by statute or contract, the court said. Here, the Public Service Labour Relations Act didn’t require the Crown to pay interest [Canada (Attorney General) v. Nantel, [2008] F.C.J. No. 111, Jan. 25, 2008].  7
CASE #F50
CANADA PENSION PLAN:
Missed Diagnosis Justifies Reconsidering Disability Claim
A truck driver was denied CPP disability benefits for a back injury. Years  later,  he claimed he had new facts and  tried to get the case reopened. The Pension Appeals Board said okay and the court upheld the ruling. Evidence showing that the driver had a mental health problem that existed but was not diagnosed at the time of the original application and that the condition continued to prevent him from working qualified as “new facts” justifying reconsideration of the case, said the court [Canada v. MacRae, [2008] F.C.J. No. 393, March 4, 2008]. 7
CASE #F51
WAGES:
Railway Employees File $250 Million Overtime Class Action
First line supervisors are suing Canadain National Railway for hundreds of hours of unpaid overtime. The class  action lawsuit brought on behalf of about 1,000 supervisors claims that the Railway misclassified supervisors as management to evade its obligation to pay overtime under the Canada Labour Code.           7
CASE #F52
MITIGATION OF DAMAGES:
Was Executive’s Refusal to Stay at Job a Failure to Mitigate Damages?
A union executive voted out after 23 years asked for 24 months’ notice of termination—12 months’ continued employment plus 12 months’ salary in lieu of notice. The union offered 24 months’ of continued employment. The executive rejected the offer and sued. The Supreme Court of Canada ruled that the executive had been wrongfully dismissed but failed to mitigate damages. The relationship between the executive and the union wasn’t seriously damaged and the terms of the employment were the same. So it wasn’t unreasonable for the executive to return to work to mitigate his damages, said the Court [Evans v. Teamsters Local Union No. 31, [2008] S.C.J. No. 20, May 1,  2008].     7
CASE #F53
RELIGIOUS  DISCRIMINATION:
Muslim RCMP Trainee Victimized By Discrimination Gets Damages, Not Job
A Muslim Canadian born in Iran who was training to be an RMCP was teased because of his Arabic signature. He  also received unfairly negative performance assessments and was fired before his training ended. A Canadian Rights Tribunal found that racial, religious and ethnic discrimination were a factor in his termination and awarded him money damages. But in a classic Catch-22, it refused to instate him in the RCMP because he hadn’t completed his training [Tahmourpour v.  Canada (Royal Canadian Mounted Police), [2008] C.H.R.D. No. 10,  April 16,  2008].      7
CASE #F54
INCOME TAX:
Medical Tax Credit Covers Acupuncture
CRA denied a taxpayer’s Medical Expense Tax Credit (METC) for acupuncture to treat hyperthyroidism. The taxpayer appealed and won. The METC covers payments to a “medical practitioner.” The Income Tax Act doesn’t define “medical practitioner.” But the court decided that an acupuncturist qualifies as one based on the accepted meaning of the term outside of the Act [Couture v.  Canada, [2008] T.C.J.  No. 132,  March 27,  2008].       7
CASE #F55
DISABILITY  DISCRIMINATION:
Employer Failed to Accommodate Lawyer with ADHD
A lawyer at the Department of Justice didn’t let on that he had Attention Deficit Hyperactivity Disorder (ADHD) because he didn’t think it had any impact on his work. But when after years of good evaluations, his performance began to slip, he told his employer he had ADHD. Shortly after that, the Department gave him an unsatisfactory performance evaluation and declined to renew his contract. He filed a disability discrimination grievance. The Department argued that it didn’t  renew the contract because of performance difficulties. But the court ruled      that the Department had failed to accommodate the employee’s disability [A.J. v.  Canada (Attorney General),    2008  F.C.  591  (CanLII),  May  9,  2008].  7
CASE #F56
PENSIONS:
Court Nixes Disability Pension Based on Evidence Board Ignored
An employee claiming memory loss and an aorta condition won her disability pension appeal. The Pension Appeal Board ruled that the employee had a severe and prolonged disability and couldn’t work. But a federal court overturned the ruling, saying it was unreasonable. According to the court, the Board ignored medical reports suggesting the employee could still work; it also didn’t pay attention to statements by the employee indicating that she had voluntarily left her last job and didn’t try to find another [Canada (Attorney General) v. Ryall, [2008] F.C.J.  No. 706, May 1,  2008].  7
CASE #F57
MATERNITY LEAVE:
Not Counting Maternity Leave toward Seniority Is Discrimination
Under Treasury  Board employment policy, employees hired for a specific term become permanent employees   after five years of uninterrupted service. An analyst took maternity leave one week into her  third  one-year contract with the Board. While she was on leave, the Board changed its policy: From now on, only three years' service would be needed for permanent employment and maternity and parental leave time wouldn’t count. The Human Rights Tribunal ruled that the leave policy was discriminatory and ordered the Board to change it. It also awarded the analyst $43,000 in damages [Lavoie c. Treasury Board of Canada, 2008 TCDP 27, June  20,  2008 (decision available in French only)].   7
CASE #F58
SEXUAL HARASSMENT:
Handful of Incidents Enough for Sexual Harassment
An employee claimed a colleague harassed her with suggestive comments and touching her on two occasions. When she told her boss about the incidents, he propositioned her himself. The Human Rights Tribunal found the three incidents were sufficiently upsetting and threatening to justify $6,000 in damages for sexual harassment. The court also ordered the company to establish policies on and train employees about sexual harassment [Hunt
v. Transport One Ltd., [2008] C.H.R.D. No. 23, June 10, 2008]. 7
CASE #F59
PENSIONS:
Garnishment of Pension Doesn’t Reduce Employee’s Income under OAS
An employee claimed a reduction in pension income for purposes of his Old Age Security benefit after his pension benefits were garnished to pay a spousal support order. But the court said no dice. The employee had “received” the pension income even though it was garnished. So there was no reduction in pension income for OAS purposes [Millar v. Human Resources, 2008 TCC 362 (CanLII), June 17,  2008].      7
CASE #F60
PRIVACY:
Privacy Commissioner Can’t Make Employer Disclose Personnel Records
The Department of Health refused to turn over personnel records to a dismissed employee, citing solicitor-client privilege. The Privacy Commissioner got involved and requested access to the documents so it could decide if      they really were privileged. But the Supreme Court of Canada said no. The Commissioner can’t compel disclosure   to determine if they’re privileged; only courts can [Canada (Privacy Commissioner) v. Blood Tribe Department of Health,  [2008]  S.C.J.  No.  45,  July  17,  2008].    7
CASE #F61
DISCIPLINE:
Calling In Sick After Shift Begins Is Grounds for Discipline
Repeatedly calling in sick was tough enough to take. But one postal employee had a habit of waiting until after his shift began to call in sick, sometimes only 15 minutes before the shift ended. The collective agreement required employees to call in before their shift began or as soon as possible thereafter. The arbitrator upheld progressive discipline but wasn’t prepared to find termination was warranted until other cases involving the employee were resolved [Canada Post Corp. v. Canada Union of Postal Workers (Lajeunesse Grievance, CUPW 730-03-1629,  Arb. Hornung), [2008] C.L.A.D. No. 105,  July 9,  2008].     7
CASE #F62
EMPLOYEE/INDEPENDENT  CONTRACTOR:
Common Law Partner’s Employment Is Insurable
The owner of an Ontario bed and breakfast paid her common law partner $15 per hour to work as general manager. CRA claimed the relationship wasn’t at arm’s length for EI purposes. Given the financial consequences, courts and the CRA should be reluctant to find lack of an arm’s length relationship especially when the parties aren’t related to each other. There was some evidence that the manager and owner weren’t dealing with each other at arm’s length. For example, the owner delayed paying the manager’s salary and took business loans from him. But this wasn’t compelling, the court said [Elmer v. Canada (M.N.R.), [2008] T.C.J. No. 286, June 20, 2008].  7
CASE #F63
RACIAL DISCRIMINATION:
Government Did Lousy Job Investigating Race Harassment  Complaint
An RCMP employee filed a racial harassment complaint. A Human Rights Commission official investigated the complaint and found it was groundless. On appeal, the federal court ruled that the investigation was unfair and reinstated the case. The court noted that the investigator only gave a “cursory dismissal” of the allegation. He was also aware that two other RCMP employees in the same office had complained about racial harassment, but didn’t investigate those allegations [Herbert v.  Canada (Attorney General), 2008 FC 969 (CanLII), Aug. 20,  2008].        7
CASE #F64
WAGES:
Credit Card Tips to Waiters Not Subject to EI and CPP Deductions
Cash tips went directly to a restaurant’s servers, but credit card tips went into  the restaurant’s bank account.       The tax court ruled that the credit card tips weren’t employment income subject to EI and CPP deductions. The employer didn’t control the tips, even though it used software to track the tip funds. All funds were turned over     to servers, who divvied them up among themselves and the kitchen staff, the court explained [BLAJ Hospitality    Inc.  v.  M.N.R.,  2008  TCC  398  (CanLII),  Aug.  20,  2008].    7
CASE #F65
DISABILITY  BENEFITS:
Employee Who Can Still Work Doesn’t Have Severe Disability
An employee who claimed she couldn’t work because of irritable bowel syndrome and other ailments was denied disability benefits because she couldn’t prove she had a severe and prolonged  disability.  The  Appeals  Board upheld the denial. Severe and prolonged disability requires proof that the employee can’t regularly pursue “any substantially gainful occupation.”  The employee appealed, but the court ruled that the Board applied the proper  test and acted reasonably [Romita v.  Canada (Attorney General), 2008 FCA 277  (CanLII), Sept. 22,  2008].          7
CASE #F66
EMPLOYEE/INDEPENDENT  CONTRACTOR:
Independent Contractor Still Subject to EI, CPP
A dietician signed a “consultant agreement” with an Ontario placement firm agreeing to provide services at long-term care facilities who are clients of the firm. The  dietician  successfully  applied  for  maternity  benefits under the Employment Insurance Act (the Act) and CRA assessed the firm for arrears on unpaid EI and CPP contributions. The firm appealed saying the dietician was an independent contractor. The tax court said that the dietician’s  employment was insurable and pensionable under the Act. The employee was placed in employment    by a placement agency to perform services for and under the direction and control of the agency’s client and        was paid by the agency to perform the services [OLTCPI Inc. v. Canada (Minister of National Revenue – M.N.R.), [2008]  T.C.J.  359,  Aug.  25,  2008].     7
CASE #F67
INCOME TAX:
Accidental Payment of Workers’ Comp Isn’t Taxable as Salary
A CRA employee was accidentally paid $18,000 in  workers’  comp  benefits  to  which  she  wasn’t  entitled.  CRA later withheld the amount from her salary to recover the benefit. The employee was then assessed income tax      on the $18,000  because she had “received”  it as salary and it was recorded on her T4.  The tax court allowed        her appeal, saying the employee didn’t  “receive”  the money for tax purposes [Sherman v.  The Queen, 2008 TCC 487  (CanLII),  Sept.  5,  2008].    7
CASE #F68
PENSIONS:
Plan in Surplus Should Have Been Terminated to Protect Members
An employer stops making contributions to a pension plan in surplus. Then it asks the trustee for a piece of            the surplus. When the trustee refuses, the employer replaces it with a more pliant successor. Not satisfied, the employer merges the plan with four others in deficit and makes  sure the documents of the merged plan allow      for removal of the surplus. Members cry foul and ask the federal Superintendent to terminate the plan and distribute its assets to them, as provided by the plan documents. The Superintendent refuses, even though the members have a legitimate beef. Litigation goes on for years. In the latest chapter, a federal court has ruled that  the Superintendent’s reluctance to order termination was “unreasonable.” The Superintendent underestimated  how much discretion it had to protect the plan members from the employer’s clearly improper actions, said the court  [Buschau  v.  Canada  (Attorney  General),  [2008]  F.C.J.  No.  1283,  Sept. 11,  2008]. 7
CASE #F69
IMMIGRATION:
Unfair to Deny Immigrant Work Permit without Chance to Respond
A visa officer denied an immigrant from China a work permit after receiving anonymous tips suggesting that the applicant was part of an illegal recruitment scheme. An investigation confirmed the allegations. But the court      said the denial was unfair because the applicant didn’t get an opportunity to respond [Liu v.  Canada (Citizenship  and  Immigration),  2008  F.C.  1253  (CanLII),  Nov.  11,   2008].  7
CASE #F70
EMPLOYMENT INSURANCE:
Supreme Court Finds Liberal EI Funding Scheme Unconstitutional
Unions filed a lawsuit claiming that the Liberal Government set EI premiums in 2002, 2003 and 2005 without consulting Parliament or the EI Commission. The unions also charged that once EI began running a big surplus, the government illegally diverted EI employer premiums to general revenues to fund other programs. The Supreme Court of Canada agreed, calling the Liberal Government actions a violation of the constitutional principle of no taxation without representation. But the Court also suspended the judgment to give the current government a chance to fix the problem [Confédération des syndicats nationaux v. Canada (Attorney General), 2008 SCC 68 (CanLII),  Dec.  11,   2008].  7
CASE #F71
INCOME TAX:
Scholarship to Employees’ Kids Isn’t Taxable Benefit to Parents
An employer awarded scholarships of up to $3,000 per year to students whose parents worked for the company. The money was issued to the students to reimburse tuition costs already paid. The government claimed the payments were taxable benefits to the parents but a court disagreed. The parents didn’t receive any benefit from the payment, said the court. The money went to the students and there was no evidence that the parents ever got their hands on the funds, the court explained [Canada v.  Bartley,  2008 FCA 390 (CanLII), Dec. 9,  2008].          7
CASE #F72
AGE DISCRIMINATION:
Layoff of Older Employee Isn’t Discrimination
As part of a consolidation, CIBC laid off a 50-year old employee who was only three years away  from  an  unreduced pension. The employee claimed that CIBC laid him off to avoid paying the pension. A federal court    ruled that CIBC didn’t  commit age discrimination.   The employee was laid off not because his age made him     more expensive but because his skills didn’t  compare to other employees. Further,  the company had no duty          to “consider the degree of hardship” an older employee is likely  to suffer in making its decision who to let go  [Durrer  v.  Canadian  Imperial  Bank  of  Commerce,  2008  FCA  384  (CanLII),  Dec.  5,  2008].  7
CASE #F73
DISABILITY  DISCRIMINATION:
No Evidence that Temp’s Anxiety Resulted from Work Harassment
A temporary worker who got fired claimed that harassment from his superior left him anxious and unable to work. The Human Rights Commission found no evidence that the worker was the victim of disability discrimination because, among other things, the medical reports didn’t link his anxiety solely to job-related stress. A federal court found the Commission’s findings reasonable [Dragunowski v. Ontario Power Generation, 2009 FC 124 (CanLII), Feb. 6, 2009].      7
CASE #F74
RETALIATION:
Employee Claims CRA Denied Him Promotion as Retaliation
A finance manager for CRA claimed he was denied a promotion in retaliation for filing a human rights complaint. Following a re-organization, CRA eliminated his position and made him compete for a new one, Assistant Director, Finance. The manager claimed the new position was essentially the same as his old one and that he shouldn't have to compete for it. The Human Rights Commission dismissed the retaliation complaint for lack of evidence. But a federal court said the CRA’s actions were suspicious and faulted the investigator for not looking at all evidence [Leung v. Canada (Revenue Agency), 2009 FCA 38 (CanLII), Feb. 11,  2009].       7
CASE #F75
PENSIONS:
Supreme Court Won’t Revisit Controversial Pension Case
Marine Atlantic, a federally regulated employer, laid off employees and partially terminated their defined benefit pension plan without distributing any  of  the  plan’s  surplus  assets.  After  the  termination  plan  was  approved, the Supreme Court decided the Monsanto case, ruling that an Ontario plan had to distribute surplus assets to members during a partial wind-up. So the Marine Atlantic employees claimed they should get part of their plan’s surplus, too. But the federal court said no. Federal pension law isn’t  the same as Ontario law as far  as wind-up        is concerned. So Monsanto didn’t  apply.  And now the Supreme Court has declined to hear the appeal so the    denial of the surplus distribution stands [Cousins v.  Canada (Attorney General), 2008 F.C.J.  No. 1011,  June 26,   2008;  appeal  dismissed  [2008]  SCCA  No.  400,  March  5,  2009]. 7
CASE #F76
DISABILITY  DISCRIMINATION:
No EI Benefits for Alcoholic Employee
An employee was fired after a drinking binge landed him in detox and caused him to miss work. The Employment Insurance Commission ruled that the employee was terminated for "misconduct" and denied him benefits. The employee claimed his absenteeism wasn’t willful misconduct but a symptom of alcoholism. After a series of appeals, the federal court upheld the denial. Just because the employee suffered from alcoholism didn't mean that his actions weren’t willful, the court explained [Canada (Attorney General) v. Bigler, 2009 FCA 91 (CanLII), March  18,  2009]. 7
CASE #F77
WAGES:
Does Employee Get Paid for Overtime Worked without Supervisor’s OK?
A safety coordinator for the RCMP worked overtime without asking for his supervisor’s authorization. At first, his claims were paid. But a new supervisor took over and refused to okay overtime claims unless the overtime hours were preapproved. The adjudicator denied the coordinator’s claim, finding that he had volunteered his services when he worked unapproved overtime. But the court set aside the ruling as unreasonable and ordered a new adjudicator to hear the grievance [Smith v. Attorney General of Canada, [2009] FC 162, Feb. 16, 2009].     7
CASE #F78
AGE DISCRIMINATION:
Court Says Mandatory Retirement Exception in Fed Law Is Unconstitutional
Two pilots forced to retire at age 60 because of a mandatory retirement clause in their collective agreement  claimed age discrimination. Although mandatory retirement is a form of age discrimination, Sec 15(1)(c) of the Canadian Human Rights Act allows for mandatory retirement "at the normal age of retirement for employees working in" similar positions. A federal court ruled that Sec. 15(1)(c) violated the Charter because it allowed discrimination that perpetuated a stereotype of a disadvantaged group--i.e. older workers [Vilven v. Air Canada, [2009]  F.C.J.  No.  475,  April  9,  2009].    7
CASE #F79
INCOME TAX:
Reimbursement of Expenses Is Nondeductible Retiring  Allowance
A school principal was wrongfully dismissed and won damages in arbitration reimbursing him for the legal, accounting and research fees he incurred to pursue his wrongful dismissal claim. Damages also covered his expenses for travel, relocation and housing in connection with his new job. The tax court ruled that the legal expenses were deductible but the other reimbursements were not. The principle argued that he incurred the latter expenses as a result of his duty to mitigate damages after being fired. But the court didn’t buy it, saying that the expenses were     a taxable retiring allowance [Medynski v.  The Queen, 2009 TCC  216  (CanLII), April 22,  2009].         7
CASE #F80
EMPLOYMENT INSURANCE:
Severance Benefits Result in EI Overpayment
After their company went bankrupt, employees received EI. Five years later, the receiver of the bankrupt company paid them severance. Service Canada ruled that the severance counted as earnings and demanded that employees repay the resulting EI overpayment. Employees said they thought the trustee had deducted EI from their severance and argued that the EI Commission had to prove an overpayment was made. But the court turned the tables, saying that that it was up to the employees to show that the Commission’s overpayment calculation was wrong [Braga v. Canada (Attorney General), 2009 FCA 167 (CanLII), May 26, 2009].        7
CASE #F81
RACIAL DISCRIMINATION:
Racism Might Be Behind Denial of Promotion
A minority employee passed over for promotion to foreman in favour of a white co-worker with less experience claimed racial discrimination. The tribunal believed the employer’s argument that the employee didn’t get the promotion because of personal animosity with his supervisor and dismissed the case. But a federal court said the tribunal should have considered that racism by the supervisor could have been the cause of the animosity between the two men [Khiamal v.  Canada (Human Rights Commission), 2009 FC 495 (CanLII), May 12,  2009].             7
CASE #F82
EMPLOYEE BENEFITS:
Employee Taxed on Parking Space Provided By His Employer
A government employee claimed he shouldn’t be taxed on a free parking space provided to him by his employer. The tax court ruled that the value of the space was a personal benefit and subject to tax (under Sec. 6(1)(a) of the Act). Driving wasn’t part of the employee’s duties and he didn’t need the space to do the job, the court explained. Besides, the space wasn’t scramble parking, i.e., first-come, first-served; it was personal to him [Bernier v. Canada, [2009]  T.C.J.  No.  221,  June  3,  2009]..     7
CASE #F83
EMPLOYEE/INDEPENDENT  CONTRACTOR:
Commissioned Salesman Is Employee, Not Independent  Contractor
CRA assessed an insurance brokerage for three years of unpaid CPP contributions on a sales representative who worked on commission. The company claimed the representative, who also owned the company, was an independent contractor and his employment wasn’t pensionable. But the court disagreed. The representative wasn’t after profit, the court noted, and even wrote “for services rendered without a reasonable expectation of profit” on his paycheque. So even though the company didn’t control his work and intended him to be an independent contractor, he was an employee subject to CPP contributions [6005021 Canada Inc. (c.o.b. Braun & Assocs.) v.  Canada, [2009] T.C.J. No. 246, June 23, 2009].      7
CASE #F84
REFUSAL OF DANGEROUS WORK:
Prison Guards Can Grieve Over Secondhand Smoke
Fifty-eight correctional officers filed labour grievances against their employer for exposing them to secondhand smoke. Under federal law,  public employees can’t file grievances if a law sets out a procedure for resolving the issue. The employer claimed that such a law existed—the dangerous work refusal procedures under the Canada Labour Code. The Board agreed that the Code covers refusals to work because of secondhand smoke. But the officers were seeking damages. And since damages aren’t available under the Code, they could assert their claim as a labour grievance [Galarneau v. Treasury Board (Correctional Services of Canada), 2009 PSLRB 70,  June 8, 2009].     7
CASE #F85
TERMINATION:
Court Upholds Firing Employee for Off-Duty Conduct
A federal prison guard got a suspended sentence and probation after pleading guilty to criminal harassment            of a woman. The government fired the guard after concluding that his conduct violated its disciplinary code.         The guard said the termination was unlawful because the conviction was for something he did off-duty. The arbitrator said the firing was okay but the court reversed. The appeals court had the final word: The arbitrator’s ruling was reasonable and the first court had no business to substitute its own judgment, it said [Tobin v. Canada (Attorney  General),  [2009]  F.C.J.  No.  968,  Aug.  27,  2009].     7
CASE #F86
EMPLOYMENT INSURANCE:
Grandson’s Employment Is Not Insurable
A landlord paid her grandson $10 per hour to do painting and maintenance work in the apartments she owned. CRA ruled that the employment wasn’t insurable and the Tax Court agreed. Hiring a relative can be insurable employment if the arrangement is arm’s length. But this one wasn’t. The grandson had been looking for work and the landlord felt compelled to give him a job. There was nobody doing this job on the payroll before he started and nobody replaced him after he left [Kinden v. Canada (Minister of National Revenue), [2009] T.C.J. No. 307,  Aug. 5, 2009].      7
CASE #F87
EMPLOYEE BENEFITS:
Settlement Payment to Company President Is Retiring Allowance
As part of a settlement agreement, an oil and gas company agreed to pay its President two years’ compensation in exchange for his agreement not to sue and comply with the confidentiality, noncompete and nonsolicitation clauses in his contract. The President claimed the payment was severance but the court said it was payment in settlement of all the employee’s claims regarding loss of his job and was therefore a retiring allowance [Claudette Tremblay,  2009 TCC  437  (CanLII), Sept. 4, 2009].      7
CASE #F88
PENSIONS:
Successor Employer Can Reopen Plan to New Members
After a corporate acquisition, an acquiring company tried to merge the acquired company’s pension plan—a DB in surplus—with its own pension plans which were in deficit. Members of the former plan asked the government to instead close down the plan and distribute the surplus to them. The lawsuit failed but the court blocked the merger. So the acquiring company re-opened the DB plan in surplus to new members, thereby watering down the value of the surplus to the original members. The Superintendent of Pensions said this was okay and the members appealed. But now a federal appeals court ruled that the Superintendent’s decision was reasonable and upheld it [Rogers Communications, Inc. v. Buschau, 2009 FCA 258 (CanLII), Sept. 9, 2009].        7
CASE #F89
FIDUCIARY DUTY:
Supreme Court Rejects Employee’s Fiduciary Duty Claim
An employee lent $200,000 to the law firm she worked for.  When the firm went bankrupt, she was left out in       the cold as an unsecured creditor.  So she sued the founding partner of the firm individually.  The BC Court of   Appeal ruled that the partner breached his fiduciary duty to the employee. But the Supreme Court of Canada reversed. There was no fiduciary duty on the part of the partner. The employee was financially sophisticated and knew the firm was in trouble. The fact that she depended on the partner for her job wasn’t enough to create a fiduciary  relationship,  the  Court  reasoned  [Galambos  v.  Perez,  [2009]  S.C.J.  No.  48,  Oct.  23,  2009].  7
CASE #F90
EMPLOYMENT INSURANCE:
Computer Trainer’s Employment Is Not Insurable
A manufacturer brought in a consultant to train its staff how to  use  accounting  software  over  a  six-month  period. When the stint ended, the trainer applied for EI benefits but Service Canada ruled that his employment wasn’t  insurable and turned him down. The trainer claimed he had been hired as a full-time salaried employee    but the court didn’t  believe him. The ROE wasn’t  accurate  or properly signed, it said. And the other evidence        the trainer submitted to support his claim was contradictory and shaky [Gendi v. Canada (Minister of National Revenue),  [2009]  T.C.J.  No.  413,  Oct.  16,  2009].     7
CASE #F91
DISABILITY  DISCRIMINATION:
Not Accepting Bus Driver’s Medical Restriction Is Discrimination
A bus driver who returned to work after sick leave wanted to work 5 days per week so she could get full-time benefits. But the company said no because she was subject to a medical restriction: She couldn’t drive at night. The court found that the company’s insistence on not restoring the driver to full-time status until she was totally free of restrictions was a violation of its duty to accommodate. The company didn’t prove that rigid adherence that drivers be available day and night was essential to business [AZ Bus Tours Inc. v. Tanzos, [2009] F.C.J. No. 1412,  Nov.  5, 2009].    7
CASE #F92
DISABILITY  DISCRIMINATION:
Firing Is Due to Performance, Not Disability
A civil engineer is allowed to work 4 days a week to accommodate his Multiple Sclerosis. The day off is treated        as sick leave and the engineer’s supervisor and co-workers resent that it’s costing their department a chance           to win a company anti-absenteeism contest. They give the engineer a hard time. But the engineer has genuine performance problems, too. An internal investigation reveals that he’s made hundreds of personal calls  and internet searches from work. The Human Rights Tribunal says the firing was legitimate and not disability discrimination and the court upholds the ruling  as  reasonable  [Konecny  v.  Ontario  Power  Generation,  [2009] F.C.J.  No.  1648,  Dec.  17,  2009].      7
CASE #F93
WAGES:
Taxpayer Can’t Challenge Constitutionality of CPP Deductions
Many employees would prefer not to have EI and CPP withheld from their paycheques. But one employee from Toronto went to the extreme of suing the government claiming that withholdings were unconstitutional. Section 26.1(1) of the Canada  Pension Plan allows taxpayers to ask CRA if employment is pensionable, etc.,  and then appeal to tax court if they don’t like the CRA’s response. But Sec. 26.1(1) doesn’t allow taxpayers to challenge whether the law is constitutional, the court concluded [Davitt v. Canada, [2009] F.C.J. No. 1617, Dec. 8, 2009].      7
CASE #F94
IMMIGRATION:
Denying Residence to South African Citizen Was Unreasonable
The High Commission of Canada in Pretoria declined a South African citizen’s application for residence as a skilled labourer because the last time she was granted permanent residence in Canada she gave up her status. Courts only overturn tribunal rulings if they consider them unreasonable. And that doesn’t happen very often. But in this case it did. It was unreasonable for the Commission to ignore evidence explaining why she gave up her permanent residence in 1997 and how her situation had changed since then, said the court [Abro v. Canada (Minister of Citizenship and Immigration), [2009] F.C.J. No. 1607,  Dec. 10, 2009].         7
CASE #F95
REFUSAL OF DANGEROUS WORK:
Flight Attendant Loses Work Refusal Claim
An Air Canada flight attendant refused to work on an airplane because its cabin communication system was inoperable. The plane was grounded and another one substituted. But the flight attendant complained to the joint health and safety committee that the airline didn’t follow proper work refusal procedures. The JHSC asked Transport Canada to intervene. It refused and a federal court agreed. The flight attendant had to exhaust the airline’s internal complaint resolution process first, explained the court [Canadian Union of Public Employees, Air Canada Component v.  Air Canada, [2009] F.C.J.  No. 1565, Dec. 3, 2009].      7
CASE #F96
IMMIGRATION:
Court Overrules Denial of Work Permit to Sri Lankan Cook
A citizen of Sri Lanka applied for a work permit after being offered a job as cook at Denny’s in Calgary for $12 per hour. The visa officer found that he wasn’t qualified as a cook and denied the application. So the gentleman went back to the Denny’s people and got an offer as a kitchen helper for $10.50. The permit was again denied. The court said the decision was unreasonable The officer assumed that the second offer was just a cleverly disguised version of the first one without considering that the applicant’s plan was to gain experience in the kitchen and work his way up to cook. So the court ordered a new review by a different officer [Wijesinghe v. Canada (Minister of Citizenship and Immigration, [2010] F.C.J. No. 53, Jan. 20, 2010].     7
CASE #F97
PRIVACY:
Giving Union Employee’s Phone Number Could Be Privacy Violation
A federal civil servant filed a privacy complaint against her employer for giving the union her home address and phone number without permission. Although she paid dues, the employee didn’t belong to the union and didn’t want it to have her personal information. The Public Service Labour Relations Board sided with the employer because the union needed the information for administrative purposes. Not so fast, said the court. The Board should have weighed the union’s need for the information against the employee’s privacy interests, it  held  [Bernard  v.  Canada  (Attorney  General),  [2010]  F.C.J.  No.  170].   7
CASE #F98
FAMILY LEAVE:
Employee Entitled to Paid Time Off to Care for His Daughter
When his daughter came down with what looked like H1N1, a letter carrier took 3 days off to care for her. He claimed pay for the days but Canada  Post said no. The collective agreement provided for special leave to care       for family members under circumstances that prevent the employee from reporting for duty. Employees must  make a reasonable effort to make arrangements so they can work, the arbitrator said. The carrier did make such efforts, said the arbitrator,  but he was separated from his wife and needed to stay with his daughter until the      test results were in. So he was entitled to pay [Canada Post Corp. v.  CUPW (Tucker  Grievance), [2010]  C.L.A.D.       17,  March  23,  2010].     7
CASE #F99
GENERAL DISCRIMINATION:
Supreme Court to Decide Human Rights Legal Costs Case
A Master Corporal who claimed she was sexually harassed sued the Canadian Armed Forces for $431,000 but won only $9,000. But since she did win, she demanded that the CAF pay her $47,000 in legal costs under the part of the federal human rights law that allows the Tribunal to award damages for any “expenses” the victim incurs. The government argued that legal costs aren’t “expenses” and the case ping-ponged around. But now the Supreme Court has agreed to decide the issue once and for all. We’ll let you know as soon as it does [Canadian Human Rights Commission v. Attorney General of Canada, 2010 CanLII 20527 (S.C.C.), Apr. 22, 2010].         7
CASE #F100
AGE DISCRIMINATION:
Employee Blames Failed Driving Tests on Age Discrimination
After failing  his first lift truck driving test, a longshoreman blamed the evaluator for sabotaging him; he blamed     his second failure on sunlight  and deliberately faulty brakes; and he claimed that both failures  and the policy  against letting employees who fail  two tests take a third was deliberate national origin and age discrimination.    The Tribunal found the longshoreman less than credible and had problems distinguishing  between  fact  and  theory. And it said the policy against the third test, although not written, had existed for years and wasn’t made    up  on  the  spot  to  keep  him  from  qualifying  for  driver  status  [Thambiah  v.  Maritime  Employers  Assn., [2020]
C.H.R.D. No. 8, April 15, 2010]. 7
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CASE #AB01
NON-COMPETE:
Fired Technician Can Take Job with Competitor
A valve technician got fired by the company that taught him his trade. A year later, he was hired by two managers who had left the company to set up a competitor. The first company sued to prevent the technician from working  for the competitor. Although the technician had no written contract, the original company claimed he had an implied duty not to compete with it. The court wasn’t impressed with the argument, calling it “fanciful in the extreme.”  It dismissed the case and ordered the company to pay the technician’s  legal fees [Holman v.  Atlas  Fire    & Safety Equipment Ltd.,  [2005] A.J. No. 91,  Feb. 2,  2005].        7
CASE #AB02
COLLECTIVE  BARGAINING:
Company’s ‘Final Offer’ Doesn’t Violate Labour Law
After a year of fruitless negotiations and faced with a possible strike, the Alberta government appointed a Disputes Inquiry Board (DIB) to resolve a contract dispute. The union accepted the DIB’s recommendations; the company rejected them. The company then made a new and, in the union’s view, less favorable offer and called for an employee vote. The Alberta Labour Code  allows parties to go over the heads of their negotiating partners and  make a lawful offer directly to employees. The union claimed this wasn’t a lawful offer. It was just another tactic      in what the union said was bad faith bargaining by the company. The Labour Relations Board ruled that the final offer was legitimate. The Board would have to decide whether to allow the vote to go forward [Lakeside Feeders Ltd.  (Re),  [2005]  A.L.R.B.D.  No.  70,  Oct.  13,  2005].   7
CASE #AB03
PRIVACY:
Credit Check Violates Privacy of Job Applicant
A software company required job applicants to consent to a credit check. An applicant who was turned down        for an administrative assistant position filed a complaint with the Alberta Privacy Commissioner.  The company    said it needed to do the credit check for three reasons: The applicant would be handling petty cash, would be  issued a corporate credit card, and had a gap in her employment history. None of these reasons justified the    credit check, according to the Commissioner. The applicant’s personal credit history didn’t necessarily indicate her trustworthiness to handle petty cash; ditto for her having a credit card. And while the gaps in the resume were        a concern, it was one the company should have explored during the job interview [SAS Institute (Canada) Inc., Investigation  Report  P2005-IR-008,  Aug.  24,  2005].    7
CASE #AB04
HEALTH & SAFETY:
Manufacturer Charged after Machine Incident
A worker trying to clear a jam on a feed line was pulled into an incisor—a set of powered steel rollers studded with teeth—and hurt his arm. The government has charged the employer with three OHS violations, including improper training and lack of machine guarding. The employer is scheduled to appear in court to answer the charges on Oct. 31 [Armor Wood Products Ltd., Govt. News Release, Sept. 7,  2005].     7
CASE #AB05
UNION CERTIFICATION:
Union Claims Intimidation and Demands  Recount
A food workers’ union claimed that a supermarket was trying to intimidate employees and influence a representation vote. The union filed an unfair labour practices claim against the supermarket. It asked the Labour Relations Board to order postponement of the counting of ballots in the representation vote until after the complaint was decided. The Board refused and the union appealed. The union lost again. There were no grounds   to believe that the Board had misunderstood the law or the situation, according to the Board Chairman [Re  Westfair  Foods,  [2005]  A.L.R.B.D.  No.  58,  Aug.  11,  2005].    7
CASE #AB06
NATIONAL  ORIGIN DISCRIMINATION:
Fired Employee Can Sue Even Though He Signed a Release
Economic Development Edmonton (EDE) fired a manager of Asian background who had been with the agency for 15 years. Although he had been fired for cause, EDE offered the manager a lump sum payment of $10,245  if he signed a release to settle all claims. The manager signed the release. But two months later, he sued EDE for discrimination, claiming he had been the victim of racial slurs and innuendo. EDE asked the court to dismiss the case since the manager had signed the release. But witnesses testified that EDE had forced the manager to sign. The court ordered a trial to decide if the witnesses were telling the truth and determine if the release was valid. EDE appealed but the appeals court upheld the ruling [Economic Development Edmonton v. Baah, [2005]
A.J. No. 1052]. 7
CASE #AB07
UNION DUTY OF  REPRESENTATION:
Fired Worker’s Claim Against Union Is `Frivolous’
A school fired a worker who had been on the job less than six months. The worker asked the union to file a grievance. The union refused, claiming that the worker had been hired on a probationary basis and that the CBA didn’t  cover probationary employees. The employee sued the union for violating its duty of fair  representation.  The court dismissed the case as “frivolous.” The CBA specifically said that probationary workers weren’t covered,  and the evidence indicated that the worker  was indeed probationary [Re Caron,  [2005] A.L.R.B.D. No. 54, July       19,  2005].      7
CASE #AB08
DISCIPLINE:
Employer’s Leniency Lulls Worker Into False Sense of Security
A feed supplier fired a shift foreman for improperly mixing a batch of feed and then trying to cover up the     mistake.  The supplier admitted that it wouldn’t normally fire somebody for this. But the foreman had a history       of disciplinary problems, including five oral and one written warning. The supplier argued that this incident was    the last straw. The foreman sued and the court found the supplier guilty of wrongful termination. A worker is entitled to know his job is on the line before he gets fired, the court said. The supplier never delivered such a warning. On the contrary,  it promoted him and boosted his pay.  These mixed messages lulled the foreman “into       a  false  sense  of  security”  [Henson  v.  Champion  Feed  Services  Ltd.,  2005  ABQB  215,  March  29,  2005].  7
CASE #AB09
DISABILITY  DISCRIMINATION:
Can Worker Be Fired for Substance Abuse?
A union worker was fired for insubordination, falling asleep at work and failing to report to a disciplinary investigation. He had also been involved in a series of accidents in which, thankfully, no one got hurt. Knowing that he had a previous substance abuse problem, the employer sent the worker a number of disciplinary letters that raised new concerns about recurrence of the problem and offered to help him work things through. It finally fired him after he refused to cooperate. The union filed a disability discrimination grievance, but the court said that the employer had done everything possible to accommodate the worker [Communications, Energy and Paperworkers Union, Local 707 v. Suncor Energy Inc., [2005] A.J. No. 871, June 30, 2005].        7
CASE #AB10
HEALTH & SAFETY:
Worker Fined $4,150 for Safety Violation
A driller ordered a co-worker to climb a derrick to perform a task. While the co-worker was climbing, the driller moved equipment in the derrick that struck the worker and caused him serious injury. The worker was fined
$4,150 for failing to ensure that the co-worker wasn’t endangered by the operation of equipment. The company was also fined $40,750 in connection with the incident [Gordon Schnettler & OK Drilling Services Inc., Govt. News Release, Nov. 24, 2005].    7
CASE #AB11
HEALTH & SAFETY:
Injured Worker Can Sue Machine Manufacturer for Design Defect
A worker at an ice rink was repairing an ice resurfacing machine when it exploded. He suffered serious burns. Someone at the ice rink -- either the worker or a previous shift attendant – put a water hose into the gasoline tank. The hose should have gone into the water tank. The water filled the tank, causing gasoline vapors to escape and drift into an overhead heater. The worker sued the manufacturer for negligent design, arguing that the water and gasoline tanks on the machine should have been better marked. The manufacturer asked the court to dismiss the case because the worker never checked the machine before turning on the water. The court said the worker could sue. The water and gas tanks were the same color and right next to each other. The fact that other workers had confused the tanks in the past was evidence of a possible design defect, it ruled [Hanke v. Resurfice Corp., [2005] A.J. No. 1480, Nov. 7,  2005].      7
CASE #AB12
HEALTH & SAFETY:
Lack of MSDS Makes Company Liable for Fatal Explosion
An oil well service worker pumped compressed air into a well that he was trying to clear, causing an explosion that killed him. The worker should have pumped water instead of air into the well. But his employer never told the worker that compressed air could cause an explosion. Nor was there an MSDS on hand describing the danger or listing the oil’s flashpoint. The court found the employer guilty of a WHMIS violation. The employer appealed, claiming that it wasn’t required to obtain the MSDS because the oil was actually owned by another company. Plus, it argued that it wasn’t using the oil as a controlled product; the oil was actually hazardous waste. The appeals court disagreed. The employer had control over the oil and should have obtained the supplier MSDS. And it didn’t matter that the oil was actually a waste product, it said [R. v. Trican Well Service Ltd., [2005] A.J. No. 1720,  Dec. 5, 2005].    7
CASE #AB13
PRIVACY:
Collecting Accident Data Not a Privacy Violation
An oil rig manager got into an accident while driving his own vehicle on a work assignment. The employer’s safety policy required all employees to follow traffic rules and wear seatbelts. As part of the accident investigation,         the employer asked the rig manager for permission to collect data from the vehicle’s black box or Event Data recorder.  The manager apparently agreed. The EDR showed that the manager wasn’t  wearing his seatbelt. He     was then fired for violating company policy and for lying to the investigators by claiming  he  was  wearing  a seatbelt. The manager sued the company for violating the Alberta privacy law.  The privacy commission ruled       that the data in the EDR was protected employee information. But it also found that the manager had given           his consent to its collection. Although the employer didn’t have a copy of  a  signed  consent,  four  witnesses claimed that the manager did sign such a form. The Commission also suggested that the data was needed for employment-related functions—the investigation of a work accident—and that the company didn’t need the manager’s consent to collect it [Precision Drilling Corp.,  Invest. Report P2005-IR- 009, Nov.  4, 2005].             7
CASE #AB14
HEALTH & SAFETY:
Employer Liable for Drunk Employee’s Accident
A construction company told an employee to return a leased van to a rental company. En route, the employee picked up another employee “hitching” a ride. When they got to Edmonton,  the  second  employee  took  the wheel. He didn’t have a valid driver’s license. Even worse, he had been drinking. He ran a red light and hit a truck. The court held the construction company responsible even though its policies banned driving without a license    and driving after consuming alcohol. At the time of the accident, the driver was advancing the construction company’s corporate interests, which made the company vicariously liable for the first and  second  driver’s  actions, the court said [Hoefling v.  Driving Force Inc.,  [2005] A.J. No. 1464, Oct. 28, 2005].              7
CASE #AB15
PENSIONS:
Tax Agency and Pension Plan Vie for Delinquent Payment
A financially strapped welding company had to pay a court $13,000 to settle a garnishment or collection claim. A pension fund claimed the money since the company owed it more than $218,000 in unpaid contributions required under the company’s collective agreement with the unions. But the Canada Revenue Agency (CRA) said it should get the money because the company owed it more than $234,000 in unpaid taxes withheld from employee wages. The court sided with CRA. Courts usually try to protect employees who lose their pension funds because of mismanagement by employers. But payment of monies withheld from employees is also an important issue and takes priority in this case, the court ruled [Alberta Ironworkers Pension Fund v. 668776 Alberta Ltd.,  2005 ABQB 956 (CanLII), Dec. 19,  2005].      7
CASE #AB16
EMPLOYMENT AGENCIES:
Unlicensed Employment Agency Fined $14,000
A recruiting firm allegedly pressured clients to pay a fee upfront. The firm guaranteed them a job interview and even a job once they paid the fee. It also promised to refund the fee after they landed a job. The clients paid but  the firm delivered neither the interview nor the refund. The clients complained and the authorities discovered    that the firm was unlicensed to act as an employment agency and fined it $3,000. The firm also had to pay back more than $11,000  in fees that it collected from the victims [The Recruiting Company Inc.,  Govt. News Release,   Jan.  12,  2006].    7
CASE #AB17
HEALTH & SAFETY:
Corporate Director Personally Liable for Worker’s Death
A worker  at a company that manufactures portable homes is killed when the hook of an overhead chain    hoist breaks during an attempt to lift the roof section of a house inside the factory. The victim’s widow sues the corporate director of the company for negligence. Although the company doesn’t participate in workers’ compensation, the director claims he’s still immune from being sued for negligence by workers in connection with workplace accidents. The court disagrees. The director next argues that it’s against public policy to let injured workers sue directors. But the court is not persuaded. Directors have a personal obligation to protect the safety of their workers, the court rules. In this case, the director knew the lifting equipment was suspect and thus dangerous to use. But he not only let the work proceed but pressured the supervisor to finish the job [Nielsen (Estate of) v. Epton, [2006] ABQB 21,  Jan. 6, 2006].     7
CASE #AB18
HEALTH & SAFETY:
Machine Injury Leads to Record OHS Fine
A worker at a paint factory suffered serious injury after getting his arm caught in a paint mixing machine. The  factory pleaded guilty to an OHS violation and was fined $75,750,  a record amount against an Alberta employer    for a non-fatal injury [Cloverdale Paint Inc.,  Govt. News Release, March 16,  2006].         7
CASE #AB19
WORKERS’ COMPENSATION:
Does Injured Employee Have to Relocate if there Are No Suitable Jobs Around?
After he was injured in a workplace accident, an employee applied for workers’ compensation (WC) benefits. The WC board determined that he could continue to work and earn minimum wages in a sedentary position such as a parking lot attendant. But there wasn’t any of that type of work in his community. Nevertheless, the board reduced his benefits based on the assumption that he could work if he relocated. The court upheld the ruling [White v. Alberta (Workers’ Compensation Board, Appeals Commission), [2006] A.J. No. 548, May 16, 2006].     7
CASE #AB20
UNION DUTY OF  REPRESENTATION:
Subcontractor Fired for Refusing to Submit to Security Search
Workers at a large crude oil facility are required to undergo regular security searches. An electrician hired to       work at the facility as a subcontractor refuses to let security guards search his lunchbox. The facility bans him     from the site and so the contractor for the facility has to fire him. The electrician files a grievance, but the electricians’ union decides not to pursue the case because it doesn’t have a direct relationship with the facility.      So the electrician sues the union for not doing enough to help him get his job back. The court throws out the complaint because the electrician didn’t file it in time. But even if the complaint hadn’t  been late,  the court says  the electrician would have lost because the union did a proper investigation before rejecting the case [In re Horvath,  [2006]  A.L.R.B.D.  No.  16,  May  23,  2006].     7
CASE #AB21
DISABILITY  BENEFITS:
Brand New Employee Claims Disability Benefits
The administrator of a disability plan told a nurse applying for a job that she would be eligible for benefits as      soon as she started work. The nurse got the job and filed a claim a month after starting work. She then learned    that the administrator had been wrong and that her coverage didn’t  kick in until two months after hiring. The  nurse sued, claiming that the company had waived the two-month waiting period. The arbitration Board threw     out the complaint and the court upheld the dismissal. The misrepresentation was just an honest mistake, it ruled, and didn’t cause the nurse to do anything she wouldn’t have done anyway [United Nurses of Alberta, Local 118
v. Capital Care Group Inc., [2006] A.J. No. 528, May 11, 2006].   7
CASE #AB22
HEALTH & SAFETY:
Contractor to Stand Trial for Worker’s Death
A worker was killed on a High River construction site after being hit on the head with the bucket of a backhoe. The company has been charged with three OHS violations including failure to train the worker and to use the backhoe in accordance with manufacturer’s instructions. The company is scheduled to appear in court on June 21 [New Concept Contracting Inc., Govt. News Release, April 28, 2006].     7
CASE #AB23
HEALTH & SAFETY:
Museum Charged with OHS Violations in Death of 14-Year-Old Employee
A museum charged with Employment Standards Code violations in the death of a 14-year-old employee. The employee was killed when a truck box he was sandblasting fell on him. The museum and its owner have now also been charged with 10 OHS violations in connection with the incident [Govt. News Release, Sept. 1, 2006].  7
CASE #AB24
DISABILITY  DISCRIMINATION:
Disabled Employee Entitled to ‘Reasonable,’ Not ‘Perfect’ Accommodations
A clerical employee at a petrochemical plant developed a debilitating disease and had to use a wheelchair. She demanded that the company make the plant wheelchair accessible. Among other things, she wanted the heavy fire doors to open and shut automatically. The company refused until it decided if the employee would stay at the plant or be transferred to a different facility more suitable to her needs. The employee sued the company for disability discrimination. The Human Rights Commission threw out the complaint and the employee appealed. The court upheld the Commission’s decision. Although the law requires employers to make “reasonable accommodations” for disabled employees, it also allows them to consider costs and complexity. An employee can’t “dictate the accommodation he or she will accept,” said the court [Callan v. Suncor Inc., 2006 ABCA 15 (CanLII), Jan. 18, 2006].     7
CASE #AB25
WORKERS’ COMPENSATION:
WCB Didn’t Discriminate Against Distiller Based on Her Disability
A distiller at a winery developed carpal tunnel syndrome and joint inflammatory disease. She filed a claim with the WCB  for the surgery she had for the joint inflammatory disease, but the claim was denied. She then requested        a permanent clinical impairment award for loss of grip strength due to the carpal tunnel syndrome. When that  claim was denied, she filed a complaint against the WCB,  claiming that it discriminated against her because of       her disability. The Human Rights Panel dismissed her complaint, ruling that the WCB had appropriately relied on   the American Medical Association Guide in rejecting the distiller’s claim and that there was no evidence that it    had discriminated against her [Miller v. WCB, AB Human Rights and Citizenship Commission,  File No. S0104005,  Aug.  23,  2006].      7
CASE #AB26
HEALTH & SAFETY:
OHS Investigator Need Not Disclose Foreman’s Post-Accident Statement
A serious accident happened at a construction site. OHS investigators interviewed the foreman later that day. The interview was taped and transcribed. About six months later, the foreman asked to see the statement, claiming he was in shock and intimidated when he made it. But the government refused lest the foreman change his story to get himself off the hook. The Adjudicator ruled that the government didn’t have to disclose the statement since it might undermine the accident investigation which was still ongoing [Order F-2005-026, Office of Information & Privacy Commissioner, Dec. 22, 2005].      7
CASE #AB27
DEFAMATION:
Fired Environmental Consultant Wins $80,000 Defamation  Lawsuit
An oil company hired an environmental consultant to assess abandoned well sites for possible reclamation. One site, a Metis Settlement, sent the oil company a letter complaining of the consultant’s “rude” and “unprofessional” behaviour and accusing him of deliberately splashing mud on a settlement official. The consultant denied the allegations but the oil company fired him to preserve good relations with the settlement. The consultant then sued the settlement for defamation. The court found the settlement guilty and ordered it to pay the consultant
$80,000 in damages. It was unclear if the accusations in the letter were true; but it was the settlement’s burden     to prove that it was telling the truth. And, while the settlement had a right to express to the oil company its concerns about the consultant, it didn’t have a right to pass judgment on his character or actions [Chapman v. Anderson,  [2006]  A.J.  No.  1222,  Sept.  28,  2006].     7
CASE #AB28
SEXUAL HARASSMENT:
Manager’s Touching of Female Employees Didn’t Justify Summary Dismissal
The manager of a cellular phone store returned from vacation to be told he was fired for inappropriately touching several female employees. The manager sued for wrongful dismissal. The court found that although the manager had inappropriately touched the female employees, the touching wasn’t sexual in nature. So the store should’ve warned the manager about such conduct first instead of immediately firing him. The court ordered the store to   pay the manager five months salary in lieu of notice [Dupuis v. Edmonton Cellular Sales Ltd., [2006] AB C.A. 283 (CanLII),  Oct.  4,  2006].    7
CASE #AB29
PRIVACY:
Computer Firm Violates Former Employee’s Privacy–Again
For the second time this year, the Information and Privacy Commissioner has ruled that a computer firm violated AB’s Personal Information Protection Act. The Commissioner found that the firm had posted a former employee’s personal information—including his name, home and e-mail addresses, and home phone number—on websites without his consent. He also found that the firm had done so to encourage unwanted contact with the employee. The Commissioner had made similar findings against the firm in August after complaints by two other former employees [Order P2005-002, Govt. News Release, Oct. 11,  2006].    7
CASE #AB30
HEALTH & SAFETY:
Subcontractor Hit With Record OHS Fine for Employee’s Fatal Fall
An employee was killed when he fell from a fourth floor balcony at a condominium construction site. The subcontractor pleaded guilty to a safety violation and was fined $345,000, the highest penalty ever imposed in Alberta for an OHS violation. And the case is a long way from over. Charges have also been laid against the worksite’s owner and primary contractor [H & H Stucco & Siding Ltd., Govt. News Release, Oct. 20, 2006].    7
CASE #AB31
UNDERAGE EMPLOYEES:
Museum Charged in Death of 14-Year-Old Employee
Charges under the Employment Standards Code were filed against a museum in Wetaskiwin for the death of a 14-year-old employee. The teenager was sandblasting a truck box when it fell on him, causing fatal injuries. The museum and its director were charged with hiring an employee under 15 years old without his parents’ consent and having that employee work in an environment that could be dangerous to his life, health, education or welfare. [Govt. News Release, July 13, 2006].     7
CASE #AB32
TERMINATION:
Nurse Fired for Joking About the Private Parts of Cancer Patients
A nurse with 30 years of experience and a stellar record was fired after two dying cancer patients accused her         of asking them about their penises. The patients said the questions were meant to be jokes but they still found them offensive. The nurse denied ever asking the questions and sued for wrongful discharge. The Board upheld    the firing. It didn’t believe the nurse’s denial. And it said that her lack of remorse for engaging in inappropriate behavior undermined the employment relationship and justified her termination [Alberta Union of Provincial Employees  v.  Caritas  Health  Group,  [2006]  A.J.  No.  893,  July  21,  2006].   7
CASE #AB33
PREGNANCY  DISCRIMINATION:
Data Entry Clerk Wins Pregnancy Discrimination Lawsuit
As she entered the end of her probationary period, things seemed to be going well for a data entry clerk. Then one day she wore a maternity top to work and let it be known that, yes, she was pregnant. The day after, she perceived a chill. Her colleagues shunned her. Later in the afternoon, her boss called her into the office and let her know that she was fired. She sued for pregnancy discrimination; the company claimed she was fired based on performance. The AB Human Rights Panel found evidence of discrimination and ruled in the clerk’s favor. The Panel found a smoking gun in the form of notes that the boss had taken stating: “She [told the girls] in the office she is five months pregnant. . . but did not indicate she was pregnant during the job interview” [three months earlier] [Baker v. Crombie Kennedy Nasmark Inc., S2002/07/0128, Human Rights Panels of Alberta, May 10,  2006].     7
CASE #AB34
LABOUR UNIONS:
Court to Employer: Butt Out of Union Organization Activities
After discovering that a union was attempting to organize its workforce, an ambulance company wrote a letter to its employees saying that the company’s “family” and “religious beliefs” didn’t support the union’s methods. The letter asked employees to carefully consider whether they wanted to join; the last paragraph stated that the company would not “willingly sign an agreement” with the union. After the letter was distributed, only half of the people expected turned out for the meeting, and no one signed the union’s petition in support of certification. The union sued, claiming that the company’s letter thwarted its organizational efforts. The court said that most of the letter was a valid exercise of employer free speech. But the last paragraph went too far and interfered with the union’s activities [Health Sciences Assn. (Re), [2006] A.L.R.B.D. No. 37, June 20, 2006].     7
CASE #AB35
TERMINATION:
Bringing a Prostitute to the Office Is Just Cause for Termination
A vice-president got drunk one night, picked up a prostitute and took her to his office, where they argued over     her fee. The VP asked the prostitute to leave, but she refused until she got the rest of her money. The VP refused    to pay her any  more money.  They returned to the office’s lobby area, where the VP left the prostitute alone         for almost 20 minutes. The prostitute used the receptionist’s telephone to leave a message for someone in the company explaining that she was a prostitute and that a company employee had brought her there and then refused to pay her. She then left. But she returned to the office the next day and explained to the receptionist that   a company employee had brought her to the office and then refused to pay her. She gave her phone number and left. The receptionist told the branch administrator what had   happened. The administrator contacted security    and the branch manager, who investigated the prostitute’s claim.  The branch manager confronted the VP and  asked him twice if he had brought a prostitute to the office. Both times he said no. He only admitted what he’d done after he was told there was a videotape. After getting no explanation from the VP,  the branch manager     fired him for cause and told him to leave the office. The VP sued the company for wrongful dismissal. But the    court ruled that the employer had just cause to fire him. In short, the court said the VP’s conduct showed “a  lack    of integrity, a deficient judgment, dishonesty, untrustworthiness, and a careless disregard for client and corporate confidentiality”  [Whitehouse  v.  RBC  Dominion  Securities  Inc.,  [2006]  AB  Q.B.  372,  June  5,  2006].  7
CASE #AB36
PRIVACY:
OK to Disclose Personal Information in an Emergency Without Consent
A tenant told his landlord and a building employee about a medical condition he had and an alarm system he got for his apartment because of that condition. One day, the employee heard the tenant’s alarm go off. When the alarm didn’t shut off, the employee became very concerned for the tenant’s wellbeing and called 911. She told the 911 operator that the tenant was on a specific medication. She also told the police officer who responded to the call about the tenant’s medical condition. The employee let the police officer into the tenant’s apartment, but it was empty. They determined that the alarm had gone off by accident. The tenant found out about the incident and filed a complaint with the Office of the Information and Privacy Commissioner, claiming that the building had disclosed his medical information without his consent in violation of the AB Personal Information Protection Act. The building argued that the employee had acted with good intentions to help the tenant in what reasonably appeared to be an emergency. And it noted that the privacy law permits disclosure of an individual’s personal information in such circumstances. The Commissioner agreed [Order P2005- 003, AB Office of the Information and Privacy Commissioner, Oct. 10, 2006].     7
CASE #AB37
WORKERS’ COMPENSATION:
WCB Doesn’t Have to Get Employee’s Treatment Records
An employee was injured and went to a rehabilitation centre for treatment. He later asked the WCB for access to his treatment records. The WCB objected, arguing that it didn’t have control or custody of the records and wouldn’t request them on the employee’s behalf. The Information and Privacy Commissioner ruled that the WCB didn’t have control or custody of treatment records held by a rehabilitation centre and wasn’t required to obtain those records [Order F2006- 028, Office of the Information and Privacy Commissioner, Dec. 12, 2006].      7
CASE #AB38
DISABILITY  DISCRIMINATION:
OK to Suspend Workers for Drinking on Way to Business Conference
The City of Calgary suspended two workers for drinking beer offered by their supervisors while driving in a van       to a business conference.  The City claimed the workers violated the substance abuse policy which bans the use       of drugs and alcohol by workers doing “City business.” The workers grieved, arguing that driving to a conference    on a Sunday wasn’t “City business.” They also said it was unfair to discipline them since their supervisors had provided the beer and drank it themselves. The arbitrator dismissed the grievances. Travelling  to a conference          is City business the arbitrator said. As for the supervisors, they had all been fired for their part in the incident [Canadian  Union  of  Public  Employees,  Local  No.  38  v.  Calgary,  A.G.A.A.  No.  70,  Oct.  27,  2004].   7
CASE #AB39
DISABILITY  DISCRIMINATION:
Unfair to Fire Workers for Refusing Drug Test
A security guard at a petrochemical plant smelled marijuana in a truck on the site.  The security guard reported   that he had asked the three workers operating the truck to take a drug test but they had refused. All three    workers were fired and filed a grievance. The arbitrator ordered the company to reinstate all three. The company’s investigation was “perfunctory and unfair,” said the arbitrator. The only evidence of marijuana was the security guard’s unconfirmed testimony.  A second guard didn’t  smell marijuana. If the workers were under suspicion of  drug use, they should have been removed from work right away.  Instead, they were allowed to continue work     and operate heavy equipment for another three hours. None of the workers had ever been disciplined before. In short, the company had no “reasonable grounds” to fire them [Trace Canada Co. v. Int’l Assn. Of Heat and Frost Insulators  and  Asbestos  Workers,  Local  Union  110,  A.G.A.A.  No.  68,  Oct.  26,  2004].   7
CASE #AB40
PRIVACY:
Theft of Laptop Violated Medical Privacy Law
A laptop containing information on more than 1,000 children in a mental healthcare program, including patient histories and treatment details, was stolen. As a result, the Office of the Information and Privacy Commissioner ruled that the Calgary Health Region (CHR) had violated the Health Information Act. Although CHR had policies that would have protected the stolen laptop and the information it contained, those policies weren’t implemented by this mental healthcare program. But to its credit, CHR did notify the Commissioner’s Office and the affected individuals and then implemented measures to secure laptops [Investigation Report H2006-IR- 002, AB Office of the Information and Privacy Commissioner, Dec. 5, 2006].   7
CASE #AB41
DISABILITY  DISCRIMINATION:
Disabled Civil Servant Loses Discrimination Claim
A civil servant wanted to go back to work after about a year of disability leave. Physical restrictions made it impossible for her to do her old job so her employer offered what it considered a suitable alternative. The civil servant refused the job saying it was beneath her, demanded a better position and sued for failure to accommodate when the employer didn’t come up with one. The court dismissed the claim. The position offered “reasonably accommodated” the civil servant’s disability and she should have accepted it, the court said. Employers don’t have to “search every nook and cranny” or “create a position that didn’t previously exist” to accommodate disabled workers, it explained [Anderson v. Alberta, 2004 ABQB 766 (Oct. 27,  2004).     7
CASE #AB42
LABOUR UNIONS:
No Need for Union Rep to Be at Pre-Accommodation Interview
A Calgary supermarket found a new job for a disabled worker who returned to work after a four-month disability leave. The employer said the new job was temporary and set up a “job  interview” to get more information on    how to accommodate her. The worker wanted a union rep to be at the interview and filed a grievance when this didn’t happen. The Labour Relations Board dismissed the complaint. Workers are entitled to be represented by their union at accommodation interviews, the Board said. But this wasn’t an accommodation interview. It was simply a meeting to gather information as a prelude to an offer of accommodation. Union reps aren’t entitled to be present at such meetings, the Board said [Re Westfair Food Ltd.,  2004 A.L.R.B.D. No. 72 (Oct. 14,  2004)]           7
CASE #AB43
UNION DUTY OF  REPRESENTATION:
OK for Union Not to Bring Second-Hand Smoke Grievance
A hotel maid objected to cleaning rooms on a smoking floor for health reasons. The hotel asked for a doctor’s note and issued two written warnings when she refused to provide one. The maid asked the union to file a grievance but the union declined to take the case. The Labour Relations Board said the union had acted “in good faith, objectively and honestly” after investigating the case. Unions don’t have to take every case as long as they act reasonably in turning down the ones they don’t want, the Board noted [Re: Hotel Employees and Restaurant Employees International Union, Local 47,  A.L.R.B. No. GE-04585, Nov. 30, 2004].       7
CASE #AB44
DISABILITY  DISCRIMINATION:
Accommodation Doesn’t Require Hiring Unsuitable  Applicant
A registered nurse with 40 years experience developed an allergy to latex that made it impossible for her to continue to care for patients. Her employer of 30 years made three unsuccessful attempts to find her a suitable position. The nurse then applied for a job with a phone health information service but was turned down. After two days of job shadowing other nurses, concerns arose about the nurse’s personality and ability to relate to callers. The nurse filed a failure to accommodate grievance but lost. The arbitrator ruled that the nurse wasn’t a suitable candidate because she lacked the necessary listening skills, attitude and ability to work in a team setting. The nurse appealed but the court supported the arbitrator’s decision [UNA (Local 33) v. Capital Health Authority,  A.B.C.A.  401,  Dec.  17,  2004].    7
CASE #AB45
PRIVACY:
University Was Authorized to Disclose Personal Information
An employee of the Northern Institute of Technology (NAIT) reported a questionable financial practice by other employees to officials. NAIT’s director investigated the complaint internally, but the employee wasn’t happy with  the results. So he reported the director’s conduct to the Institute of Chartered Accountants of Alberta (Institute) and filed a complaint with the privacy commissioner.  He claimed that NAIT had violated his privacy by disclosing    his personal information to the director and to the Institute during its investigation of the director. But the adjudicator ruled that both disclosures were authorized by the privacy law and dismissed the complaint [Order F2005-025,  Govt.  News  Release,  Nov.  3,  2006].   7
CASE #AB46
WORKERS’ COMPENSATION:
Employee Killed on His Way Home Had Work-Related Accident
At the end of a shift, an employee left for home in his personal vehicle and gave rides to four co-workers, one of whom was running an errand for the employer. The vehicle got into an accident and the employee was killed. His widow filed a claim for survivor’s benefits with workers’ comp. The WCB denied the claim because the accident employee wasn’t “in the course of the employee’s employment.” But the appeals court reached the opposite conclusion. Although the employee was driving home, his vehicle was being used to complete an errand for the employer. This forced the employee to change his route and assume new risks. Thus, the accident was work- related and the widow was entitled to benefits, the court concluded [Nabors Canada LP v. Alberta, [2006] ABCA 371,  Dec. 4, 2006].    7
CASE #AB47
SEXUAL HARASSMENT:
Employee Claims that Manager Sexually Harassed Her During Business Trip
After a sales representative was fired, she filed a complaint accusing her manager of sexual harassment. She  claimed that he had touched her breast and tried to meet with her in a hotel room while they were attending a meeting at a hotel. The manager said he’d touched the representative’s shirt to remove a piece of lint and that meetings in hotel rooms were a common business practice. A Human Rights Panel dismissed the representative’s complaint. It noted that the representative had never complained about the manager’s conduct to anyone in the company. The Panel concluded that conducting business meetings in hotel rooms was an acceptable business practice and that the manager’s touching of the representative wasn’t  sexual [Hostland v.  Abbott Laboratories   Ltd.,  AB  Human  Rights  Panel,  Dec.  12,  2006].   7
CASE #AB48
WORKPLACE VIOLENCE:
Welder Avoids Jail Despite Threatening Supervisor
A welder had been on the job for about four months when he went after a supervisor with a long section of steel pipe. Thankfully, he was tackled by co-workers before he reached the supervisor. The welder was fired and arrested for assault with a deadly weapon. He claimed that he never intended to hit the supervisor and admitted having a problem with his temper. The welder pleaded guilty and was sentenced to two years probation and   a $1,500 fine. The judge also recommended that the welder seek psychiatric counselling, particularly anger management [Soheil Aramesh, The Canadian Press, Feb. 5, 2007].   7
CASE #AB49
PRIVACY:
WCB Violated FOIP by Releasing Personal Information to New Business Owner
The former owner of a business complained about the WCB’s disclosure of medical and other personal information to the business’ new owner. The disclosures were related to a WCB claim she’d made while she was still the owner. The new owner hadn’t requested this information. The Office of the Information and Privacy Commissioner concluded that the WCB was only authorized to disclose some of the information upon request and wasn’t authorized to disclose some of it at all. So the WCB had violated the Freedom of Information and Protection of Privacy Act in disclosing the information [Order F2006-026, Office of the Information and Privacy Commissioner, Jan. 30, 2007].   7
CASE #AB50
PRIVACY:
Release of Information to Shoplifter’s Employer Was a Privacy Violation
A food store employee went to a competitor’s store while wearing her uniform and stole several items. The competitor reported the incident to the police, but didn’t file charges against the shoplifter. It then reported the incident to the shoplifter’s employer. The Privacy Commissioner ruled that the Personal Information Protection Act didn’t give the competitor authority to release the shoplifter’s personal information without her consent, which it didn’t have [Order P2005-006, Office of the Information and Privacy Commissioner, Jan. 25, 2007].  7
CASE #AB51
DISABILITY LEAVE:
Employer Could Lay Off Employees on Disability Leave
A company gave layoff notices to a group of employees as a result of a reorganization of its operations. Three of the employees who got pink slips were on disability leave. Upon being laid off, the employees were no longer entitled to certain benefits. The union filed a grievance, arguing that the collective agreement barred the company from laying off employees while they were on disability leave. A court agreed but ruled that the collective agreement made an exception for lay-offs due to lack of work. And that exception applied here [International Association of Machinists and Aerospace Workers, Local Lodge 99 v. Finning International Inc., [2007] ABQB 67 (CanLII), Feb. 12,  2007].     7
CASE #AB52
PRIVACY:
Employee Survey Complied with FOIP
The City of Edmonton conducted a survey that gathered information on employees’ education, languages spoken, identity based on appearance and sexual orientation. The survey was voluntary and no information that could identify an employee was collected. Privacy Commissioner investigated and concluded that the survey didn’t violate the Freedom of Information and Protection of Privacy Act [Report F2007-IR-001, Office of the Information and Privacy Commissioner, Jan. 26, 2007].    7
CASE #AB53
PRIVACY:
EAP Disclosed Too Much Personal Information to Employer
After failing  a drug and alcohol test, an employee was referred to an employee assistance provider (EAP) for             a return to work assessment. He signed a consent authorizing release of “assessment/treatment summaries”          to his employer.  But the EAP sent both the employer and the employee’s union a detailed report containing             a summary of the clinical interview the psychologist conducted,  which  included  some  personal  information  about the employee’s wife. The Privacy Commissioner found that the EAP had violated the Personal Information Protection Act by disclosing more personal information than was necessary to the employee’s employer and to      his union [Report P2007-IR-001,  Office of the Information and Privacy Commissioner,  Feb. 12,  2007].           7
CASE #AB54
WORKERS’ COMPENSATION:
Workers’ Comp Bars Lawsuit by Dead Employee’s Wife
In the course of his employment, an employee was killed while driving his wife’s car. The wife filed a claim for workers’ comp benefits. She also sued the tire company for negligently inspecting and mounting the tire that caused the accident and for violating the Sale of Goods Act. The tire company asked the court to dismiss the lawsuit as barred by the Workers’ Compensation Act. The court ruled that the Act was all-encompassing and barred any lawsuit against any employer or any employee of an employer when certain pre-conditions existed. Since those conditions existed in this case, the lawsuit had to be dismissed, the court concluded [Donnelly Estate
v. Ay-Jay Operations Ltd., [2007] A.J. No. 190, Feb. 26, 2007]. 7
CASE #AB55
PRIVACY:
Company Ordered to Give Individual His Own Personal Information
An individual asked a company for personal information that the company had about him. The company claimed that it didn’t have any  such records. But an adjudicator found that the individual had presented sufficient proof  that the company did possess records containing information about him—specifically recordings of his dealings  with the company. So it ordered the company to conduct an adequate search and to provide  an  adequate response to the individual’s request as required by PIPEDA [Order P2006-0012, Office of the Information and  Privacy  Commissioner,  March  2,  2007].  7
CASE #AB56
PRIVACY:
Board Can Disclose Personal Information to Employee’s Former Employer
An employee complained that the workers’ comp board had disclosed her personal information to her former employer and to the Appeals Commission. An adjudicator ruled that the board had authority to disclose the employee’s personal information under two sections of the Freedom of Information and Protection of Privacy Act when read together with the Workers’ Compensation Act [Order F2005-027, Office of the Information and Privacy Commissioner, Feb. 26, 2007].   7
CASE #AB57
PRIVACY:
Use of Video Cameras in Locker Room Is Reasonable
A gym installed video cameras in the men’s locker room to address a serious theft problem. An individual complained that the cameras were an invasion of privacy and that patrons couldn’t undress outside the cameras’ view.  The Information and Privacy Commissioner ruled that use of the cameras was reasonable. The gym said     that theft was a major problem, resulting in lost business and thousands of dollars in property damage. It had unsuccessfully tried other measures to prevent thefts from lockers. The number of thefts fell significantly after the cameras were installed. The Commissioner concluded that the gym had taken reasonable steps and had proper policies in place to ensure the privacy of gym patrons. But he did require the gym to hang new signage about         the cameras that complied with PIPA [Order P2006-008, Office of the Information and Privacy Commissioner,  March  14,  2007].    7
CASE #AB58
PRIVACY:
Verification of Employee’s New Job Didn’t Violate Privacy Law
An employee took a leave of absence. His employer got a tip that he was about to start work for another company. The employer contacted the other company to verify whether this tip was accurate. The employee found out and accused his employer of collecting, using and disclosing his personal information without consent. But the Information and Privacy Commissioner found that the employer had only collected, used and disclosed the employee’s personal information to investigate a contravention of his employment contract. Thus, the employee’s consent wasn’t needed [P2007-IR-004, Office of the Information and Privacy Commissioner, April 10,  2007].     7
CASE #AB59
HEALTH & SAFETY:
Oilfield Company Fined after Employees Are Injured in Flash Fire Explosion
Two employees were injured when a flash fire explosion occurred while they were cleaning a trailer tank. The oilfield company pleaded guilty to an OHS violation and was fined $5,000. It was also ordered to pay $75,000 to a local ambulance service [Gene’s Oilfield Services Ltd., Govt. News Release, April 23, 2007].     7
CASE #AB60
SEXUAL HARASSMENT:
Sexual Harassment Not Serious Enough to Warrant Immediate Dismissal
A female employee accused a senior manager of sexually harassing her at the company Christmas party. In response to her complaint, the company immediately fired the manager. The manager sued the employer for wrongful dismissal. The court ruled that the employee’s comments—while considered sexual harassment—weren’t serious enough to justify his dismissal. So the court awarded the manager 12 months’ notice plus a bonus of $10,000--but not a Wallace  bump [Hodgins v.  St.  John Council for Alberta, [2007]  A.J. No. 483, April 30, 2007].        7
CASE #AB61
CONSTRUCTIVE DISMISSAL:
Cut in Hours Is Constructive Dismissal
An accountant sold his partnership interest and went to work full-time for one of his clients. But the company      ran into financial trouble, and told the accountant  it  didn’t  need  him  full-time  in  the  future.  The  accountant took this to be a “constructive dismissal”— an act that’s tantamount to a dismissal—and sued for wrongful dismissal. The company argued that the accountant wasn’t  entitled to payment in lieu of notice because he was    an independent contractor, not an employee. The company paid the accountant’s salary on  a  monthly  basis directly to a professional corporation he had set up. The accountant claimed that salary was paid in this fashion      to minimize  his taxes. The court ruled that parties had an employer-employee relationship,  and that the cutback     in hours was constructive dismissal. So the court awarded the accountant 12 months’ notice—but no Wallace damages  [Therrien  v.  True  North  Properties  Ltd.  [2007]  A.J.  No.  510,  May  11,  2007]. 7
CASE #AB62
FIDUCIARY DUTY:
Ex-Employee Owed Fiduciary Duty Not to Solicit Clients
When one of its former employees set up a competing business, the company sued him for breaching his fiduciary duty. The court ruled that the company was entitled to damages. Certain “key”  employees—such as those in    senior management— may become fiduciaries by virtue of their unique positions of power and trust within the employer's organization. Although the employee was described as a "sales representative" and wasn’t a director of the company, he was the only sales rep and was responsible for bringing in all the business and for making sure that the customers were satisfied. So he was in a position of power and trust and had a fiduciary duty. The court also found that he violated that duty. A fiduciary can compete directly with his former employer but can’t directly solicit its clients for a reasonable time. In this case, the ex-employee had directly solicited company clients immediately after his resignation [Torcana  Valve  Services Inc. v.  Anderson, [2007]  A.J. No. 589, May 28, 2007]       7
CASE #AB63
BANKRUPTCY:
Canadian Living in Mexico Can File for Bankruptcy in Canada
A member of the Canadian armed forces got permission to move to Mexico in October 2005. His 2005 tax return indicated that he was a Canadian resident. In March 2006, he got a medical discharge. About a year later, while still living in Mexico, he filed for bankruptcy in Alberta because his last Canadian residence was in Medicine Hat. The government refused the application because he wasn’t conducting any business and hadn’t lived in Canada in the past year. The court reversed the decision. The government considered this guy to be a resident for purposes of taxing his income; so it should also treat him as a resident eligible to file for bankruptcy [Maschek (Re), [2007] A.J. No. 547,  May 16, 2007].     7
CASE #AB64
DISABILITY  DISCRIMINATION:
Not Discriminatory to Fire Employee for Refusing Drug Test
An electrician worked for a company that was hired as a subcontractor for an energy company.  The  energy company issued  a  policy  requiring  proof  of  having  passed  an  alcohol  and  drug  test  for  "current  employees  to gain access” to the energy company’s site. The electrician’s boss notified all employees assigned to the subcontract that they’d  be required to pass the test. The electrician said he wouldn’t take the test and he was     laid off.  He filed a human rights complaint alleging discrimination on the basis of physical and mental disability.   The Commission ruled that the electrician had failed to prove discrimination. The court agreed, saying that at the time of the layoff, the policy was never fully implemented. Besides, the refusal to take the test wasn’t the reason   for the layoff [Grey v.  Albian Sands Energy Inc.,  [2007]  A.J. No. 755  (July 5, 2007)].          7
CASE #AB65
PROBATIONARY EMPLOYMENT:
Arbitration Board Can’t Hear Probationary Employee’s Complaint
A probationary employee was terminated and  sought  arbitration.  The  Board  of  Arbitration  concluded  that  it had jurisdiction, that is, legal authority to rule on the case, even though the collective agreement contained              a provision that probationary employee grievances couldn’t be arbitrated. The board reasoned that it had an implied right to review the actions of the employer for bad faith.  The board then concluded that the employer     had acted in bad faith and awarded damages to the employee. The employer appealed and the court ruled          that the board didn’t have jurisdiction to arbitrate the matter, after all [Alberta v. Alberta Union of Provincial Employees,  2007  ABQB  410  (CanLII),  June  18,  2007].    7
CASE #AB66
RETALIATION:
Oil Company Responsible for Supervisor’s Discrimination
A female employee wanted to become a surface landman, but the company didn’t have any female landmen. In  fact, one supervisor told her that “no damn woman is going to be a surface landman while I am working here.” The employee filed a gender discrimination complaint. Later, despite “significant positive feedback” and a good annual review, she was fired for cause and not given a severance package. She sued for discrimination and retaliation. The court ruled that the manner in which the employee was fired suggested that her termination was in retaliation for her discrimination complaint [Walsh v.  Mobil Oil Canada,  [2007]  ABQB 305 (CanLII), May 11,  2007].       7
CASE #AB67
PRIVACY:
Police Can Collect Personal Info about Staff Member
An Edmonton Police Service (EPS) employee complained that his employer improperly gathered personal information about him before the start of a threat assessment and by eavesdropping on a hallway conversation he was having. The Information and Privacy Commissioner ruled that EPS had authority to collect information as provided by the Freedom of Information and Protection of Privacy Act. And, according to the Commissioner, merely hearing an individual's personal information in a conversation, doesn’t amount to collection of that information [OIPC, Order F206-022, August 2, 2007].    7
CASE #AB68
RACIAL DISCRIMINATION:
Car Dealership Didn’t Do Enough to Control Racist Co-Worker
An African Canadian car salesman who was placed on sales probation and forced to resign filed a discrimination complaint against the dealership. The Human Rights Panel found that the salesman had been discriminated against by one of his co-workers. In separate altercations the co-worker said things like, “My people hanged your people  for less” and used the “n***”  word. The supervisor did tell the co-worker to stop harassing the salesman and      even sent the co-worker home early on one occasion. But the panel ruled that this wasn’t nearly enough to prove that the dealership exercised due diligence to prevent discrimination and a poisoned work environment [Coward v. Tower  Chrysler Plymouth Ltd.,  File No. S2004/12/0306, Human Rights Panels of Alberta, Aug. 21,  2007].       7
CASE #AB69
PRIVACY:
No Privacy Violation to Submit Employee Medical Information to Licence Agency
An employee requesting a medical leave gave his employer a doctor’s note confirming that he was experiencing blurred vision. When the employee learned that the employer had forwarded the note to Alberta’s Infrastructure   & Transportation’s Driver Fitness and Monitoring Branch (DFMB), he filed a privacy complaint with the Information and Privacy Commissioner. The commissioner ruled that giving the doctor’s note to DFMB didn’t violate  the Personal Information Protection Act (PIPA). PIPA allows an organization to disclose an individual’s personal information without consent to public bodies like  DFMB that are authorized by law to collect the information  [OIPC,  Report  P2007-IR-005,  Aug.  20,  2007].     7
CASE #AB70
DISABILITY  BENEFITS:
Does Employer Have Implied Duty to Provide Short-Term Disability?
A contracts manager signed a six-month contract to work for a logistics contractor. The contract was renewed once.  But when the manager got sick, the contractor declined to renew it again. The manager claimed he    had been promised “full benefits,” including short-term disability. But the court disagreed. The contract didn’t say anything about the benefits the contractor had to provide. And even though the manager did get a set     of “joining instructions” that included papers regarding medical, dental, vision, life insurance and long-term disability, short-term disability was “conspicuous by its absence.” “I’m not prepared to read such benefits into the contract,” said the court [Cunningham v. SNC-Lavalin PAE Inc, [2007] A.J. No. 1037, Sept. 13, 2007].        7
CASE #AB71
SENIORITY RIGHTS:
Seniority Doesn’t Enable Laid Off Drivers to Save their Jobs
A supermarket contracted out its driving needs. Twenty of the most senior drivers kept their jobs; the remaining     11  drivers were laid off.  Five of those 11  drivers had more seniority than five non-driver employees working in      the trucking department who weren’t laid off. The union argued that these five drivers had “bumping rights” allowing them to displace a less senior employee in the other department. The court upheld the arbitrator’s decision that there were no intra-department bumping rights extending to employees in different bargaining    units. So the drivers weren’t entitled to bump the less senior, non-driver employees [United Food and Commercial Workers’  Union,  Local  401  v.  Canada  Safeway  Ltd.,  [2007]  A.J.  No.  1179,  Oct.  31,  2007].   7
CASE #AB72
CONSTRUCTIVE DISMISSAL:
Exercise of Stock Options Undermines Employment  Relationship
When an oil and gas company began selling off its assets, two employees got skittish and decided to exercise their stock options, despite pleas from the CEO to the contrary. The CEO felt betrayed and the relationship deteriorated. The CEO later accused the employees of conflict of interest and questioned their integrity. The employees resigned and sued. The court ruled that the employees hadn’t been constructively dismissed. Exercising the options damaged the employment relationship. Even though they were entitled to do so, it was unrealistic for the employees to  think that exercising their options wouldn’t affect the “trust and confidence which was the foundation of the employment relationship”  [Wilde v.  Archean Energy Ltd.,  [2007]  A.J. No. 1335,  Dec. 4, 2007].      7
CASE #AB73
EMPLOYEE/INDEPENDENT  CONTRACTOR:
Dance Instructor Is Independent Contractor
An instructor at a dance school who signed an “employment” contract with the school appealed a CRA determination that she was an employee engaged in insurable and pensionable employment. The tax court ruled that the instructor was a self-employed independent contractor. Even though the instructor didn’t work for any other dance school, the school had no real control over her and didn’t direct how her classes were to be taught. Plus, the parties clearly meant to create an independent contractor relationship. The fact that the contract contained the word “employment” was irrelevant. The court noted that the owner of the school who wrote the contract speaks English as a second language [Lomness-Seely v. Canada (Minister of National Revenue-M.N.R), [2007]  T.C.J.  No. 437,  Oct. 23,  2007].  7
CASE #AB74
PRIVACY:
Hospital Laptop Security Safeguards were  Inadequate
Four laptops containing personal health information about 20,000 patients and employees were stolen from a hospital. The Informationand Privacy Commissioner foundthatthehospital didn’tmaintainadequateadministrative and technical safeguards to protect the information as required by Sec. 60 of the Health Information Act. The commissioner offered several recommendations, which the hospital agreed to implement, including encryption [Information and Privacy Commissioner of Alberta, Investigation Report, H2007-IR-002, Nov.  5, 2007].          7
CASE #AB75
EMPLOYEE BENEFITS:
Stock Options Expire When Contract Ends
An energy company hires a financial consultant to help it raise money to buy oil and gas property in Kazakhstan. The company promises the consultant options on 150,000 shares of company stock. The option expires 60 days after the consultant’s contract with the company terminates. The first 50,000 shares are delivered. But the consultant is terminated before exercising the option on the rest. Sixty days after that, the consultant still hasn’t exercised the option. He claims the company gave orally assured him that he’d have more time. But the company denies it and the court sides with the company. The written agreement was clear and the consultant can’t use “a collateral oral agreement” to override it [Hibberd v. Hurricane Hydrocarbons Ltd., [2007] A.J. No. 1427,  Dec.  18,  2007].   7
CASE #AB76
PRIVACY:
Can Ex-Employee See Records Containing Info About Other Employees?
A former employee requested access to emails and other company documents containing personal information about her. The employer denied the request because those documents contained personal information about other employees. The Office of the Information and Privacy Commissioner ordered the employer to give the former employee any documents that contained personal information about her in which information about the other employees could be redacted [Iron Mountain Canada Corp., Office of the Information and Privacy Commissioner, Order P2006-009, Jan. 31,  2008].     7
CASE #AB77
EMPLOYMENT AGENCIES:
Government Cracks Down on Unlicensed Job Agency
An Ontario agency that charged temporary foreign workers thousands of dollars in recruitment and placement fees has been ordered to cease operations in Alberta and to halt efforts to bill any workers it has placed in the province for its services. Under Alberta law, recruiting and employment agencies—no matter where they’re located—must be licensed with the province and can’t charge workers for connecting them to jobs in Alberta. The agency may charge fees for services such as preparation of a resume, but it cannot force anyone to purchase these services [WorldWide Work Force, Govt. Press Release, Jan. 16, 2008].    7
CASE #AB78
EMERGENCY LEAVE:
Nurse Entitled to Day of Paid Emergency Leave
A collective agreement gave nurses four days of pay for “pressing necessity leave.” An arbitrator ruled that a nurse who took a day off to help his daughter wasn’t entitled to pay because the situation didn’t require the nurse’s immediate attention. But a court ruled that the decision was unreasonable. The situation was one of “pressing necessity,” the court found, noting that members of the arbitration board had admitted that they’d have taken the day off if they had been in the nurse’s situation [Chinook Regional Health Authority v. United Nurses of Alberta, Local 160, [2008] A.J. No. 53, Jan. 21,  2008].     7
CASE #AB79
PRIVACY:
Job Applicant Demands Results of His Pre-Employment Drug Test
A prospective employee submitted a urine sample to a testing service conducting pre-employment drug and  alcohol tests for an employer. He  later  complained  to  the  Privacy  commissioner  that  the  service  didn’t  give him his test results. The commissioner ruled that the service hadn’t denied the applicant access to his personal information in violation of the Personal Protection Act (PIPA). The testing wasn’t completed. So there were no test results to disclose [Daltec Occupational Health Services Inc., Office of the Information and Privacy Commissioner, Order  P2008-001,  Feb.  29,  2008].   7
CASE #AB80
DISABILITY  DISCRIMINATION:
Employee Didn’t Prove She Was Disabled
A nurse asked the hospital she worked for to exempt her from a new rotation schedule because she had a medical disability. She provided a doctor’s note saying only that she suffered from “multiple medical problems.” The hospital refused the nurse’s request and she sued the hospital for failing to accommodate her disability. The court upheld the labour board’s decision that the nurse had failed to prove she suffered from a disability and thus wasn’t entitled to any accommodation [United Nurses of Alberta, Local 33 v. Capital Health Authority (Royal Alexandra), [2008] A.J. No. 202, Feb. 27,  2008].    7
CASE #AB81
PRIVACY:
Emailing Termination Letter Violates Ex-Employee’s  Privacy
The Office of the Information and Privacy Commissioner ruled that emailing an employee’s termination letter to a job applicant violated PIPA. The company official who emailed the letter argued that he believed he had a valid business purpose for doing so—to make the job candidate aware of circumstances of the employee’s leaving. The official claimed that these circumstances would impact the job applicant’s duties. But the Commissioner said there was no evidence to support this argument [Office of the Information & Privacy Commissioner, Order P2007-005, Feb. 14,  2008].     7
CASE #AB82
CONSTRUCTIVE DISMISSAL:
Harassed Employee’s Constructive Dismissal Claim Must Go to Arbitration
An employee sued her company for constructive dismissal, claiming that she was repeatedly harassed by her supervisor, who was responsible for training her. The company claimed that the court couldn’t hear the case because under the collective agreement the matter had to go to arbitration. The employee argued that she        tried to follow the grievance procedures but management failed to properly handle the situation. Even though     the employee’s allegations were “appalling,”  the court ruled it had no jurisdiction to hear the claim [Granter v.  Hood  Packaging  Corp.,  [2008]  A.J.  No,  308,  March  27,  2008].      7
CASE #AB83
MATERNITY LEAVE:
Non-Renewal of Employee on Maternity Leave Is Illegal Termination
A museum gave timely notice to an employee that it didn’t intend to renew her 22-month contract. The employee was on maternity leave when she got the bad news. The Alberta Employment Standards Code bans terminating employees on maternity leave. The museum claimed that the employee wasn’t terminated; her contract simply wasn’t renewed. But the arbitrator disagreed. Under the ESC, employers must serve notice before terminating employees who’ve worked longer than 12 months, the arbitrator reasoned. So the museum’s notification of non-renewal was really a termination notice. And because the employee was on maternity leave, the termination was illegal [Glenbow-Alberta Institute v. Canadian Union of Public Employees, Local 1645 (Hamilton Grievance), [2008] A.G.A.A. No. 12,  March 5, 2008].        7
CASE #AB84
PRIVACY:
Disclosing Former Teachers’ Names Violates Privacy
The Alberta Teachers’ Association disclosed the names of former members and where they worked without getting their consent. The information was in a notice stating that the former members were no longer required to adhere to the association’s Code of Professional Conduct. PIPA allows organizations to disclose business contact information without consent. But the Privacy Commissioner said the exception didn’t apply because the notice didn’t include the former members’ titles, business phone numbers or other contact information. Nor did the association disclose the information for journalistic purposes. While the information might be a newsworthy labour relations issue, the association publication in which the information was printed wasn’t a newspaper or journal [Office of the Information and Privacy Commissioner, Order P2007-014, March 13, 2008].    7
CASE #AB85
GENDER DISCRIMINATION:
Supervisor Chuckles at Female Employee’s Promotion  Request
A builder let a female employee from its service department temporarily work as a carpenter while the company looked for a permanent employee for the position. The employee told her boss she’d  like  to apply for the   job. He responded with chuckles and discouraging comments. The builder hired a man for the position. The employee resigned and sued for sex discrimination. A court upheld the Human Rights Commissioner’s ruling that the employer didn’t commit discrimination. The employee had “perceived and interpreted” her boss’s chuckling to mean, “you need not apply because you are a woman.” But she didn’t provide any solid proof to back up her perception [Chartrand v. Alberta (Human Rights and Citizenship Commission), [2008] A.J. No. 387, April  7,  2008].  7
CASE #AB86
UNION CERTIFICATION:
No Proof of Threats to Block Union Organizing
A health care services employees’ union filed an unfair labour practice grievance accusing an employer of threatening,  intimidating and coercing employees against choosing it as their bargaining agent, in violation   of the Labour Relations Code.  The Labour Relations Board dismissed the case because the union couldn’t  prove that the employer had made threats against employees to interfere with the union’s organizing efforts [Compass Group Canada (Beaver) Ltd.,  [2008] A.L.R.B.D. No. 33, May 27,  2008].     7

CASE #AB87
DISCIPLINE:
Employer Didn’t Need to Tell Employee She Was Being Investigated
An employee filed a grievance against her employer for not telling her it was investigating her for a disciplinary action the moment the investigation started. The collective agreement required notifying employees of investigations but only after a preliminary investigation was completed and a disciplinary meeting held. So   the arbitration board ruled that the employer had given the employee proper notice of the investigation [St. Michael's Health Centre v. Alberta Union of Provincial Employees (Miller Grievance), [2008] A.G.A.A. No. 29, June 6, 2008].    7
CASE #AB88
UNION DUTY OF  REPRESENTATION:
OK for Union to Nix Injured Employee’s Termination Grievance
An employee injured on the job hadn’t returned to work in almost two years and the employer’s patience was wearing thin. The union agreed that the employee should see a specialist and a return-to-work date was set. But, despite warnings, the employee didn’t show up to work and was fired. The union refused to pursue his grievance and a panel ruled that the refusal was reasonable. The employee then tried to reopen the case based on new medical evidence showing his injury was much worse. But the Board said no. The medical evidence was irrelevant, it said, because the issue wasn’t the strength of the employee’s case but the reasonableness of the union’s decision not to pursue it [Ali (Re), [2008] A.L.R.B.D. No. 39, July 7,  2008].      7
CASE #AB89
PRIVACY:
Police Must Disclose Discipline Records
The Calgary Police Service denied a citizen’s request for access to information about disciplinary decisions against police officers to protect the privacy rights of the individuals involved in the cases. But the Office of the Information and Privacy Commissioner ordered CPS to release the information. The public’s interest in scrutiny over police discipline outweighed the privacy interests, according to the Commissioner [Calgary Police Service, Order  F2008-09,  Aug.  19,  2008].   7

CASE #AB90
PRIVACY:
OK to Use Biometrics to Track Employees’ Shifts
Employees complained when their employer began using a thumbprint system to track when they started and ended their shift. The Office of the Information and Privacy Commissioner concluded that the biometric system didn’t invade privacy. The system didn’t scan thumbs, the Commissioner explained. Its methods, taking thumb print measurements and linking them to a unique identification number, were less intrusive [Empire Ballroom (1208558 Alberta Ltd.), Investigation Report P2008-IR-005, Aug. 27,  2008].     7
CASE #AB91
MITIGATION OF DAMAGES:
Constructively Dismissed Employee Must Mitigate Her  Damages
After a new company took over the business, a pharmacy employee discussed the possibility of ending her two- year employment contract early. But no agreement was reached. A few days later, the employer told her not to come to work until he called again. But the employee never got that return-to-work call. The court ruled that she was constructively dismissed. But she still had to mitigate her damages by looking for new work. Since she had done so, the court didn’t reduce her damage award [West Care Pharmacy Ltd. v. SwiftRx Ltd., 2008 ABQB 473  (CanLII), Aug. 5, 2008].     7
CASE #AB92
WAGES:
Government Can Delay Disclosure of Employers on Target List
A citizen requested access to a list of employers targeted by Alberta Employment and Immigration (AEI) for potential violations of wage and entitlement requirements. AEI denied the request. The Adjudicator ruled that the employers on the list had to be notified of the request because they were affected by it. The Office of Information and Privacy Commissioner agreed, rejecting arguments that doing so would unfairly delay access and tip AEI’s hand by alerting the employers that they were targeted [Alberta Office of the Information and Privacy Commissioner, Decision F2008-D-001, [2008] A.I.P.C.D.  No. 69, Sept. 24, 2008].      7
CASE #AB93
WORKPLACE VIOLENCE:
Threats of Violence Warrant Termination
An employee in a pipe plant was fired for threatening to “kick the **** out of” a co-worker. The same employee had been suspended a few weeks earlier for similar threats of physical harm. The court dismissed his grievance finding that the threat of physical harm justified dismissal. Although the company’s investigation wasn’t perfect, there was no evidence that would have led to a different conclusion, the court said [Foremost Industries Ltd. v. National Automobile, Aerospace, Transportation and General Workers Union of Canada (CAW-Canada) Local No. 1112  (Martensen Grievance), 2008] A.G.A.A. No. 40, Aug. 26,  2008].        7
CASE #AB94
HEALTH & SAFETY:
OHS Protections Apply to Part-Time Employees
A lumber mill hires a group of high school students to sweep up the facility on the Friday night graveyard shift. One of the students falls through a hatch and crashes four metres to the basement floor. The court rules that the mill didn’t do enough to protect the victim. The mill’s safety program for full-time employees was quite good. But the part-time students got only watered down safety training and supervision. So the mill was liable for two OHS violations [R. v. Blue Ridge Lumber Inc., [2008] ABPC 268 CanLII, Sept. 19,  2008].        7
CASE #AB95
TERMINATION:
Court Second Guesses Firing of Supervisor for Email Abuse
A supervisor was fired without prior warning for viewing pornography and sending racist email on company computers. The court said that the employer’s evidence was thin and acknowledged that while the employee viewed emails containing pornography he didn’t send them but instead received them from other employees. So a trial would be necessary to determine if termination without warning was justified [Poliquin v. Devon Canada Corporation,  2008 ABQB 682 (CanLII), Nov.  11,  2008].     7
CASE #AB96
DISABILITY  DISCRIMINATION:
Employer Didn’t Discriminate Against Employee with Chemical Sensitivity
A company made a number of accommodations for an employee who was hypersensitive to chemicals and scents such as giving her a private washroom, banning fragrances and controlling traffic around her desk. But the employee still had to go on disability leave. And when the company moved to a new floor, she lost her private bathroom. The company asked her to see a specialist and at least try out the new space. But she never came back to work. The court ruled that the company had tried to accommodate the employee and faulted her for not cooperating with the employer’s efforts [Brewer v. Fraser Milner Casgrain LLP, 2008 ABCA 435 (CanLII), Dec. 19,  2008)].    7
CASE #AB97
TERMINATION:
Reassignment Nullifies Notice Provisions of Employment  Contract
A housing company transferred a general manager to a number of new companies it created. After two years,       the general manager was fired and given three months’ notice.  He  claimed  he  was  entitled  to  more  notice under common law. The company claimed he was only due two months’ notice,  the amount provided in the  original employment contract. But the court wouldn’t let the company enforce the original contract because the manager had moved around and the company was no longer his employer.  The manager was therefore entitled     to four months’ notice under common law, the court ruled [Ling v. Unity Builders Inc.,  2008 ABQB 733  (CanLII),  Dec.  1,  2008].   7
CASE #AB98
PRIVACY:
Doctor Can’t Disclose Patient Records Subpoenaed in U.S.
An Alberta resident involved in an automobile accident in the U.S. found out his doctor had released his medical records to a U.S. lawyer in response to a subpoena. The Office of the Information and Privacy Commissioner said that the doctor didn’t have authority to release those records to the U.S. lawyer. The Health Information Act only allows release of confidential medical records in response to subpoenas in Alberta or Canada. Releases under subpoenas outside Canada must be approved by a special procedure that the doctor in this case didn’t follow [Information & Privacy Commissioner of Alberta, Investigation Report H2009-IR-002, Feb. 3, 2009].    7
CASE #AB99
TERMINATION:
No Pay In Lieu of Notice for Employee Who Quits
An employee told his boss that he was going to work for one of the employer’s clients, effective in one week. The employer told the employee to go home and start working for the client the next day. The employee claimed he was due two weeks’ notice. An employment standards umpire disagreed. The employee quit without providing the notice required by the law. So, the employer had just cause to fire him and didn’t owe pay in lieu of notice [Samex Canada Inc. v.  Emden, 2009 CanLII 4762,  Jan. 12,  2009].      7
CASE #AB100
UNION DUTY OF  REPRESENTATION:
Union Didn’t Drop the Ball on Employee’s Retaliation Claim
An employee who was laid off shortly after complaining about the company’s lack of a required Hot Permit claimed that the union didn’t do enough to support his retaliation claim. The labour relations board tossed out the complaint. The union investigated the matter but concluded that the layoff was due to lack of work and not retaliatory. The board found the conclusion reasonable, noting that the company laid off several other employees at around the same time as the employee got his pink slip [Hnatiuk v. Construction Workers Union (CLAC, Local No. 63), 2009 CanLII 13396  (AB L.R.B.), March 20,  2009].       7
CASE #AB101
DISABILITY  DISCRIMINATION:
Contractor Must Get Union OK to Accept Site Owner’s Drug Testing
A contractor hired to work at a hazardous site agreed to comply with the site operator’s drug testing policy, which required pre-site access testing for most workers. Without consulting the unions, the contractor told affected workers at the site that they had to undergo drug testing. The unions grieved, claiming that the contractor had violated its collective agreements. The court agreed. Under the agreements, the unions promised to cooperate when clients want to impose “pre-access” testing. But such cooperation doesn’t eliminate the unions’ right to negotiate the terms and conditions of such testing, noted the court [United Association of Journeymen and Apprentices of the Plumbing and Pipefitting Industry of the US and Canada, Local 488 v. Bantrel Construction Co.,  [2009]  ABCA  84,  March  9,  2009].  7
CASE #AB102
PRIVACY:
Using Netcare to Screen Job Applicant Violates Privacy
A healthcare organization used Alberta’s Netcare database to verify the immunization status of a job applicant. The Office of the Information and Privacy Commissioner ruled that the healthcare organization violated the applicant’s privacy rights. Netcare should be used only to provide health services—not for personnel management or HR activities, said the Commissioner [Office of the Information and Privacy Commissioner, Investigation Report H2009-IR-003 & F2009-IR-001, April 14,  2009].     7
CASE #AB103
PRIVACY:
Union Can’t Use Videotapes of ‘Scabs’ to Promote Strike
Union members on strike took videotapes and pictures of individuals who crossed picket lines and posted them on the union’s website and in other materials to promote the strike. The people caught on tape claimed the use violated privacy law. The Adjudicator ruled that the union could use the tapes without consent only for limited purposes like preparing for a lawsuit, but needed consent to use the tapes for public relations purposes [United Food and Commercial Workers, Local 401, Order P2008-008, Case File No. P0564, March 30, 2009].     7
CASE #AB104
WAGES:
Nurses on Call-Back Duty Not Entitled to Pay for Missed Breaks
A nurses union argued that the collective agreement required the employer to pay nurses called back for emergency duty for missed rest periods and meal breaks. An arbitrator ruled that the agreement  required  overtime for call back duty but not pay for missed rest periods and meal breaks. The union appealed but the      court said the ruling was reasonable and refused to reverse it [United Nurses of Alberta, Local 301  v.  Capital    Health  Authority  (University  of  Alberta),  2009  ABCA  202  (CanLII),  June  1,  2009].  7
CASE #AB105
UNION CERTIFICATION:
Unions Can’t Avoid ‘Open Period’ Competition
Under labour law, “open periods” allowing for a new union to be introduced are supposed to take place when a collective agreement is about to expire. Over the years, courts have allowed unions and employers that work out a new agreement to dispense with the open period. But now the AB labour board has put its foot down and said open periods must be held because it’s in the public interest for unions to “compete for employee allegiance” [Firestone Energy Corp. (Re), [2009] A.L.R.B.D. No. 22, May 15, 2009].      7
CASE #AB106
UNION DUTY OF  REPRESENTATION:
Union’s Decision Not to Grieve Was Reasonable
A welder who thought his company had stiffed him on nine hours pay announced that he wouldn’t work until he got his money. The company suspended him for three days—Friday, Saturday and Sunday. The welder wanted to file a grievance but the union concluded that the penalty was effectively just a one-day suspension and that the welder had no chance to win. The Board ruled that the decision was reasonable and that the union hadn’t violated its duty to represent the welder fairly [Gilchrist v. Int’l Brotherhood of Boilermakers, Iron Ship Builders, Blacksmiths, Forgers & Helpers, Local Lodge No. 146, 2009 CanLII 23592 (AB  L.R.B.), May 13, 2009].       7
CASE #AB107
TERMINATION:
OK to Fire Supervisor for Taking Freebies and Viewing Porn
An oil company fired a senior supervisor for violating the company`s code of conduct. The supervisor admitted to taking free landscaping services from company suppliers and to reading and forwarding pornographic materials found on his computer, but claimed that termination was too severe. The trial court agreed but the Court of Appeal reversed, finding that the company had just cause to terminate. The supervisor had ``violated essential conditions of his employment`` and undermined the company`s trust, the court said [Poliquin v. Devon Canada Corp.,  2009  ABCA  216  (CanLII),  June  17,  2009].  7
CASE #AB108
NON-COMPETE:
Court Refuses to Enforce Travel Agent’s Non-Compete
A senior travel agent earning $24,000 per year is a wonderful employee who generates $60,000 per year in commissions for her agency. But after a couple of blowups with her boss, she takes a job with a rival firm. The agency sues her for violating the clause in her contract which bans competition within 100 km for eight months. The agency demands $60,000, the amount listed in the agreement as “liquidated  damages.”  The court says no dice. The non-compete is too broad in geography and too long in duration. And $60,000 isn’t liquidated damages, it’s a penalty, especially considering that when the agent left all she took was her knowledge and a few customers’ names [Travel Co. v. Keeling, [2009] A.J. No. 732, July 2, 2009].      7
CASE #AB109
WAGES:
Lack of Proof of Employee’s Long Lunches Costs Employer $2,100
The owner of a small landscaping company suspected one of his truck drivers of taking longer lunches than reported and paid him accordingly. But the owner had no proof. The owner’s mother claimed she kept track of hours for each employee but didn’t keep detailed time sheets or records. So the Employment Standards Umpire didn’t believe the owner’s story and ordered him to pay the driver $2,142 in unpaid wages, overtime, vacation, general holiday pay [Decor Landscaping Ltd. v. Kulchinsky, 2009 CanLII 33664, (AB E.S.U.), May 6, 2009].    7
CASE #AB110
CHILD SUPPORT:
Court Won’t Impute Income to Fired Welder Who Opens His Own Shop
After getting fired, a welder set up his own business. Earnings after Year 1 were $22,500. So the welder asked the court to cut his child support obligation from $700 to $350 per month. His ex-wife claimed that the welder was deliberately under-employed and urged the court to keep his payment obligations pegged to his previous income. The court refused. Even though the welder was in arrears, the problem began when he lost his job and the employer no longer directed part of his salary to the court under a garnishment order. The welder had also been pretty good about paying and the decision to open his own shop was reasonable based on his training, the court ruled [Olson v.  Olson, [2009] A.J. No. 906, Aug. 21,  2009].     7
CASE #AB111
UNION:
Court Squashes Union’s Fine of Member for Taking Non-Union Job
A union fined a welder $5,000 for taking jobs with non-unionized employers and suspended him when he refused to pay. The welder sued but the Board dismissed his complaint. The welder appealed. Same result. But the court said the Board’s ruling was unreasonable and reversed it. Not only did the union deprive the welder of a fair hearing but the penalty it meted out exceeded the authority of unions to discipline members under the labour code, said the court [Armstrong v. Intl. Brotherhood of Boilermakers, Iron Ship Builders, et al., [2009] A.J. No.  848,  Aug.  6,  2009]. 7
CASE #AB112
HEALTH & SAFETY:
Company Not Liable for Safety Violation Caused By Employee’s Actions
A field mechanic went underneath the back of the scraper to check the hydraulic system, stood up and was caught in the ejector-slider mechanism. The prosecution charged the company with several safety violations. The court dismissed the charges, ruling that the company had exercised due diligence. It had processes in place for safety and training as well as encouragement and enforcement mechanisms. It had provided reasonable supervision to the mechanic, who had 15 years’ experience. It was simply unforeseeable that he would stand up under the scraper and beneath an obviously dangerous mechanism [R. v. Kidco Construction Ltd., [2009] A.J. No. 743,  July 2, 2009].    7
CASE #AB113
UNION:
Union Didn’t Let Employee Tell His Side of the Story
An employee fired for insubordination—refusal to perform tasks he claimed aggravated an injury—asked his union to file a grievance. The union rep was less than enthusiastic, telling the employee that he was a “poor employee” and the union wouldn’t touch his case “with a 10-foot pole.” The labor relations board ruled that the union had unfairly failed to give the employee the opportunity to tell his side of the story and extended his deadline for filing a grievance [Butler v. United Association of Journeymen and Apprentices of the Plumbing and Pipe Fitting Industry of the United States and Canada, Local Union No. 488, 2009 CanLII 50719 (AB L.R.B.), Sept. 25,  2009].    7
CASE #AB114
UNION:
Board Orders Striking Workers to Let Trucks Through
Union workers at Safeway went out on strike and set up picket lines around three company locations in Edmonton—a distribution centre, ice cream plant and transportation department. Safeway claimed that the workers were illegally blocking or delaying trucks from getting through the picket lines and asked the Labour Relations Board to order them to back off. The Board agreed and issued the order [Canada Safeway Ltd. (Re), [2009]  A.L.R.B.D.  No.  46,  Sept.  7,  2009].    7
CASE #AB115
NON-COMPETE:
Firm Can Keep Clients of Financial Advisor It Wrongfully Fires
Merrill Lynch fired a financial advisor for allegedly violating firm policies including engaging in private placement deals without approval. The advisor had to move on but the firm kept about $100 of his $110 million book of business, most of which the advisor cultivated from his previous job. The court ruled that the dismissal was wrongful; but hanging onto the advisor’s clients was legal. The rule that employees have a right to compete with their former firm after dismissal applies equally to employers, reasoned the court [Soost v. Merrill Lynch Canada  Inc.,  [2009]  A.J.  No.  1126,  Oct.  13,  2009].          7
CASE #AB116
UNION DUTY OF  REPRESENTATION:
Union Doesn’t Have to File Wrongful Dismissal Grievance
A boilermaker got fired for insubordination after he allegedly threatened his supervisor. He claimed the supervisor had acted abusively. The union rep investigated the incident and found no evidence to challenge the termination and decided not to file a wrongful dismissal grievance. The Board ruled that the union’s decision wasn’t arbitrary and didn’t violate its duty to represent the boilermaker fairly [Bona (Re), [2009] A.L.R.B.D. No. 50,  Oct.  15,  2009].   7
CASE #AB117
UNIONS:
Open-Shop Company Must Make Non-Union Members Pay Union Dues
During collective bargaining, a union demanded that a company with an open-shop require employees to pay union dues even if they weren’t members of the union. The company refused and the union sued. The Labour Board ruled that the company had bargained in bad faith. The union needed the provision so it could carry out its duty of representing members in an open shop, the court explained. The fact that such a provision wasn’t mandatory under the Labour Code was a violation of the Charter, it concluded [United Food & Commercial Workers Union, Local 401 v.  Old Dutch Foods Ltd.,  [2009] CanLII 61316  (AB L.R.B.), Nov. 9, 2009].        7
CASE #AB118
TERMINATION:
Did Payroll Manager Quit or Was She Fired?
A payroll manager making $45,000 per year came down with one of those hard to diagnose illnesses like Chronic Fatigue Syndrome. Her supervisor told her not to return without a doctor’s note certifying that she was fit to work and wouldn’t infect others. The note was never forthcoming and her employment came to an end five months later. The company claimed she abandoned her job. But the court ruled she was fired without cause. The company had resolved to get rid of her and was playing the abandonment card to avoid notice and termination obligations, the court concluded [Lippa v. Can-Cell Industries Inc., [2009] A.J. No. 1285, Nov. 23, 2009].       7
CASE #AB119
TERMINATION:
Is Refusal to Drop Grievance Beating a Dead Horse?
A union member filed a grievance after she was denied a job. But later the city appointed her to an even higher- paying job. Still, the union didn’t drop the grievance. The Board ruled that the issue was moot and dismissed the case. But the court said the Board’s decision was unreasonable and let the case go forward. Even if the employee eventually got a job with the city, she might still qualify for damages during the time she was unemployed, the court reasoned [CUPE v. Calgary (City), [2009] A.J. No. 1234, Nov. 16, 2009].      7
CASE #AB120
WORKERS’ COMPENSATION:
Is Getting Hit by Calculator Hurled by Co-Worker a Work-Related Injury?
An employee got hit in the eye by a calculator that a co-worker hurled at him after he made inappropriate religious remarks. The Appeals Commission rejected his claim for workers’ comp benefits. Although the employee got hurt on the job, the injury wasn’t work-related. The employee wasn’t working at the time, the Commission explained; he was having a personal conversation. The co-worker asked him to leave but he refused; thus, the employee instigated the incident, which had no connection to his duties or the company’s business [Decision No. 2009-1098,  [2009]  CanLII  69043  (AB  W.C.A.C.),  Dec.  3,  2009]. 7
CASE #AB121
TERMINATION:
Using Auto Shop for Personal Repairs  Just Cause
The once positive relationship between a car repair shop and a senior technician deteriorated rapidly after the technician was promoted to foreman. The straw that broke the camel’s back was the technician’s use of the shop  on a Saturday to repair his personal car. But the court said this wasn’t just cause for dismissal. Use of the shop for personal repairs was banned neither by written policy nor the contract. On the contrary,  the shop knew about    and had condoned the practice [Crimi v. Sun Sun Holding, [2009] A.J. No. 1471,  Dec. 10, 2009].   7
CASE #AB122
CONSTRUCTIVE DISMISSAL:
Bonus Shortfall = Constructive Dismissal
When a new owner took over the business, a manager negotiated a new—and he thought—more generous compensation package. But payment disputes soon ensued over off-hours service call fees. The situation got serious when the manager’s $9,375 first quarter bonus was paid late and $375 short. The manager soon left. The court ruled that the company was liable for constructive dismissal, noting that it had committed four separate breaches of the contract’s payment terms [Johnson v. Top-Co LP, [2009] A.J. No. 1413, Dec. 11,  2009].     7
CASE #AB123
COLLECTIVE  BARGAINING:
Labour Board Nullifies Salary Increase to Union Members
A union notified a food store chain that it wanted to reopen collective bargaining. The Labour Board ruled that under the collective agreement the union notice automatically triggered a wage freeze. So it nullified a raise to certain union employees after the notice was served. The court ruled that the Board’s ruling was reasonable and upheld it [Westfair Foods Ltd. v. United  Food  &  Commercial  Workers’  Union,  Local  401,  [2009]  A.J.  No.  1389, Dec.  10,  2009].   7
CASE #AB124
WALLACE  DAMAGES:
Employee Claims Wallace Damages for Sex Harassment Suspension
An employee claimed that he had been unfairly suspended and demanded Wallace and mental distress damages. Although the company claimed the employee had engaged in the “worst case of sex harassment” in its history, there was plenty of evidence that the investigation was careless and one-sided. So the court refused to dismiss     the case and said a jury would have to decide if the company owed the employee damages [Elgert v. Home Hardware Stores Ltd.,  [2010]  A.J. No. 91,  Jan. 28,     2010].  7
CASE #AB125
TERMINATION:
Parent Company Not Liable for Wrongful Dismissal
An employee sued the parent company of the tribal foundation that fired her for wrongful dismissal. But the court dismissed the case. The fact that the parent funded the foundation wasn’t enough to justify “piercing the corporate veil” and holding the parent liable. The foundation wasn’t a “mere puppet” of the parent, concluded the court [Cardinal v. Tribal Chief Ventures Inc., [2010] A.J. No. 30].    7
CASE #AB126
EMPLOYMENT AGENCIES:
Agency to Pay $20,000 for Scamming Foreign Workers
The unlicensed employment agency we told you about that got caught charging foreigners illegal fees has been ordered to pay back nearly $15,000 to Filippino workers and another $4,500 in fines [J.F. Garcia Manpower Services, Govt. News Release, Jan. 22, 2010].   7
CASE #AB127
PRIVACY:
Credit Check Violates Job Applicant’s Privacy
The Privacy Commissioner ruled that a clothing store’s policy of running credit checks on applicants for a sales associate position was a violation of privacy. Collecting credit history wasn’t “reasonably necessary” to determine their competency in or trustworthiness to handle petty cash because defects aren’t always the result of incompetence or dishonesty, said the Commissioner and there were less privacy intrusive ways to gather the information such as asking former employers [Mark’s Work Wearhouse Ltd.,  Invest. Report P2010-IR-001, Feb. 16,  2010].     7
CASE #AB128
WAGES:
Do Nurses On-Call Just Before their Shift Get Extra Overtime?
A collective agreement required a hospital to pay at least 3 hours’ overtime any time nurses were called in to work while on-call. Nurses on-call for 30 minutes before their regular shift got only 30 minutes of overtime. The arbitrator ruled that the 3 hour minimum was for employees who had to make an extra trip and that after 30 minutes, the nurses were back on regular shift anyway. But the court said the decision was unreasonable and ordered a new review. If the 3 hour guarantee applied only to nurses who made extra trips, the agreement should have spelled that out [United Nurses of Alberta, Local 85 v.  Capital Health Auth.,  [2010]  A.J. No. 234, Feb. 25,  2010].       7
CASE #AB129
WORKERS’ COMPENSATION:
Union Not Obliged to Represent Employee in WCB Dispute
A food packer who was injured on the job claimed that the Workers’ Compensation Board (WCB) promised but never paid him 77 hours of back pay. He also accused the WCB of advising his company to fire him. The union refused to take up the packer’s case and the Labour Board supported its decision. The packer’s beef was with the WCB, the Board explained, and the union’s duty was only to represent the packer vis-à-vis his employer [Ibrahim (Re), [2010] A.L.R.B.D. No. 12,  Feb. 24, 2010].    7
CASE #AB130
FRAUD:
Court Upholds 4 Year Sentence for Embezzlement
While out on interim release for a fraud conviction, a 43-year-old employee embezzled $52,000 from 2 different employers. The court upheld a 4 year jail sentence for a crime that carried a maximum 10-year penalty. The     crimes were premeditated, a continuation of a long pattern and not driven by need or addiction. And while           the employee pleaded guilty, the court wasn’t impressed with the sincerity of the remorse she expressed [R.v Bandura,  [2010]  A.J.  No.  296,  March  22,  2010].  7
CASE #AB131
UNION CERTIFICATION:
Company Claims that Certifying Union Will Fragment Its Workforce
Operators of Stampede Park opposed certification of a union as the bargaining representative of its attendants because 41 of these individuals were already represented by 3 other unions. The Board agreed that having to deal with 4 different unions would cause fragmentation and instability. But while fragmentation is generally a grounds to prevent unionization, the Board noted that only 5% of the Park’s total workforce was unionized at all. So it okayed certification [Calgary Exhibition & Stampede Ltd., [2010] A.L.R.B.D. No. 19, April 8, 2010].    7
CASE #AB132
WAGES:
Deductions from Paycheque Are Illegal But Don’t Warrant Damages
A city made unilateral deductions from paycheques of firefighters to recover past overpayments. The city maintained that the deductions were legal, citing its past practice of paying in advance and making adjustments later for things like overtime. The arbitrators ruled that the deductions violated the Employment Standards Code and collective agreement. But, in a classic Catch-22 ploy, it denied the firefighters damages since they weren’t entitled to the money anyway. For some reason, the court found the arbitration ruling reasonable and upheld it [Calgary (City) v.  Calgary Firefighters Assn., [2010]  A.J. No. 367,  April 6, 2010].         7
CASE #AB133
TERMINATION:
CEO Didn’t Deliberately Get VP Fired
The CEO  delivered a message to the other executives: If you want to fire an unpopular VP,  I won’t  object. The        VP was fired shortly thereafter. He sued the CEO  for inducing a breach of contract. But the court dismissed the  case. There was no evidence that the CEO’s  remark caused the firing. And simple criticism isn’t  enough to make        a person liable for deliberately inducing a breach of contract [Ahmad v. Athabasca Tribal Council Ltd.,  [2010]  A.J.  No.  491,  April  30,  2010].  7
CASE #AB134
EMPLOYMENT AGENCIES:
Job Agency Charged with Collecting Illegal Fees
An employment agency allegedly charged a pair of foreign workers $2,600 each to find them a job in Alberta. The government claims the agency has refused to refund the fees even though they’re illegal under the Fair Trading Act. Trial is set for the end of June. If convicted, the agency faces fines of up to $100,000 and 2 years in jail [Platinum-Care.Com Corp. and 2 directors, Service Alberta Info. Bulletin, June 3, 2010].  7
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CASE #BC01
SUSPENSION:
OK to Suspend Millwright for Calling Supervisor a `Liar’
A mill operator had been warned and then suspended for losing his temper and yelling at his supervisor. He served the suspension, got anger management counseling and promised to change. But six months later, he had another blow-up. It started when he asked the supervisor for help removing part of a rolling machine. When no help came, the millwright went to the supervisor to complain. The supervisor claimed that he had asked another worker to give the millwright a hand but the millwright called him a “liar” and a shouting match ensued. The millwright was suspended five days and he grieved. The arbitrator said the mill had just cause to suspend and threw out the grievance. If the millwright thought the supervisor wasn’t giving him the help he needed to do the job, he should have raised the issue later with the steward and perhaps filed a grievance, the arbitrator reasoned. Confronting the supervisor directly was out of line. The workplace is “not a debating society,” the arbitrator said [Riverside Forest Products Ltd. (Kelowna Division) v. United Steelworkers of America, Local 1-423, [2004] B.C.C.A.A.A.  No.  322,  Dec.  22,  2004]. 7
CASE #BC02
TERMINATION:
OK to Fire Health Worker for Patient Mistreatment, Ethnic Slurs
A nursing facility serving mostly Polish patients fired a nurse for improper care and making derogatory comments to patients about Polish people. The union claimed the nurse had done nothing wrong, and that even if she did, the firing violated the progressive discipline policy. The arbitrator found just cause for the firing. Although she had never been disciplined, the nurse had been warned about poor performance and attitude three times. Besides, the arbitrator added, progressive discipline was unnecessary in this case since the instances of patient mistreatment and ethnic slurs, were “severe and egregious” and thus warranted immediate firing [Health Employers Assn. of British Columbia v. British Columbia Government and Service Employees’ Union, [2005] B.C.C.A.A.A.  No.  5,  Jan.  17,  2005]. 7
CASE #BC03
UNION DUTY OF  REPRESENTATION:
Union Decides Not to Contest Firing of Worker Accused of Theft
After investigating the charges, a company suspended a worker accused of theft. Upon learning of the suspension, the worker reportedly threatened other workers by saying, “Don’t worry, I’ll bring my AK-47 and get you all.” Although he later apologized for his remarks, the company fired the worker for theft and not telling the truth to officials investigating the case. At first, the union contested the firing; but after doing its own investigation, it decided to drop the case because the worker wasn’t credible and had no chance of winning. The worker claimed that the union violated its duty to represent him fairly but an arbitrator dismissed the grievance. A union is allowed to drop a case as long as it acts reasonably, the arbitrator explained [Gagnon (Re), [2005] B.C.L.R.B.D. No. 52,  Feb. 28, 2005].  7
CASE #BC04
PUBLIC HEALTH:
BC Gets Green Light to Sue Tobacco Companies
Five years ago, BC enacted the Tobacco Damages and Health Care Costs Recovery Act to make tobacco companies repay the government for providing healthcare to victims of lung cancer, emphysema and other diseases caused    by smoking. The tobacco companies claimed the law was unconstitutional because it affected not just BC but         all the other provinces. But the Canadian Supreme Court upheld the law 9 to 0. The Court said that the law respected the sovereignty of the other provinces. In fact, eight other provinces intervened in the case to support BC.  As a result, BC can go ahead and sue the tobacco companies [British Columbia v.  Imperial Tobacco  Canada    Ltd.,  2005  S.C.C.  49  (CanLII),  Sept.  29,  2005].   7
CASE #BC05
TERMINATION:
School Can Fire Worker for Lying About His Medical Condition
After a string of disciplinary actions, including a one-month suspension, a school fired an electrician for dishonesty and for improper extended leaves of absence. The electrician had lied to his doctor about the type of work he did so his supervisor would get in trouble for making the electrician perform tasks that aggravated his medical condition. He also lied to the school about the length of his doctor visits so he could take longer leaves. The electrician appealed, but the court upheld the firing [British Columbia Institute of Technology v. British Columbia, 2005 B.C.C.A.A.A. No. 98, May 4, 2005].     7
CASE #BC06
EMPLOYMENT CONTRACT:
Employer Can’t Go Back to Old Contract after Renegotiating a New One
A ski lodge hired a chef under an employment contract that included bonuses and a right to terminate without cause. Nine months later, the chef asked to renegotiate the bonus clause. The lodge agreed. As an afterthought, the chef asked for the termination clause to be removed. The new contract included different bonus terms and no termination clause. Six months later, the lodge terminated the chef without cause under the old contract. The chef sued for wrongful dismissal. The lodge claimed that the manager who renegotiated the contract never reported anything about removing the termination clause. If he had, said the lodge, we wouldn’t have signed the new contract. The BC Supreme Court said that the lodge was bound by the new contract (without the termination clause) and awarded the chef more than $10,000 in damages. The lodge’s carelessness in not reading the new contract was no excuse, said the Court [Dien v. Grouse Mountain Resorts Ltd., [2005] B.C.J. No. 2008, Sept. 9,  2005].  7
CASE #BC07
WORKERS’ COMPENSATION:
Worker Injured During Business Trip `Worked in’ B.C.
A salesman who worked for a company located in Ontario suffered a disabling injury in a B.C.  hotel elevator     during a business trip. Rather than file a claim with the Ontario WCIB, the salesman sued the employer for   damages in the B.C. courts. The company claimed the salesman was a B.C. worker (and the  company  a  B.C. business) and since workers aren’t allowed to sue their employers for personal injuries, asked the court to throw  out the case. The court agreed. Under the province’s so called 20:30:40 Policy, if a company comes (or plans to come) into B.C. for 10 to 14 days as the result of three or more visits per year, it’s considered a B.C. business. The salesman was in fact planning to take at least three business trips and spend 10 to 14  days in B.C. in the year he    got hurt. So he was a  B.C.  worker  and  couldn’t  sue  the  company  [Harris  v.  149925  Canada  Ltd.,  [2004]  B.C.J. No.  2542,  Dec.  6,  2004]. 7
CASE #BC08
UNIONS:
Picketers Denied Right to Impede Access
A court banned union picketers from blocking entry into  a telecommunications building. The union asked     the court to let the picketers temporarily block access for a period of two-minutes per day as an exercise of free speech. But the court refused, citing cases in other provinces that held that prohibiting access could be unlawful. Picketers don’t have a right to impede access by anyone wishing to enter the premises, even for a short period of time, the court said [Telus Communications Inc. v. Telecommunications Workers Union, [2005] B.C.J.  No.  1777,  Aug.  9,  2005]. 7
CASE #BC09
DISABILITY  DISCRIMINATION:
OK to Fire Alcoholic Worker for Safety Reasons
A sawmill fired a worker for showing up to work intoxicated. The worker had a history of alcohol problems      at work. The sawmill had already permitted a leave of absence so he could serve time in jail for driving while impaired. It also helped him get treatment. But even after treatment, the worker continued coming to work smelling of alcohol and hung over. Not surprisingly, his performance suffered. After he missed work without calling in, the sawmill suspended him indefinitely because of “grave safety concerns.” The union appealed. While the court agreed that the sawmill had a duty to accommodate the worker, it threw the case out after concluding that the sawmill had already made several reasonable accommodations, despite the worker’s “extraordinary safety risk to himself and his fellow employees.” To require the employer to reinstate the worker would be “an unreasonable imposition,” the court said [International Forest Products Ltd. (Hammond Cedar Division) v. United Steelworkers of America Local 1-3567, [2005] B.C.C.A.A.A. No. 184, July 26, 2005]. 7
CASE #BC10
UNION CERTIFICATION:
‘Production Manager’ Is Part of Bargaining Unit
A union applied for certification as the bargaining unit at a printing company. In a tight vote, the company objected to the inclusion of a production manager in the bargaining unit and refused to count his ballot. The company claimed that the production manager was part of management. The Labour Relations Board disagreed. Although he might have been called a production manager, the person in question’s authority and duties were more like that of an employee. He had no influence on pay levels, access to employee files or input in budgeting. He got time and a half for overtime, something you wouldn’t expect from a member of management [Hostmann- Steinberg Ltd. v. Communications, Energy and Paperworkers Union of Canada, Local 25-G, 2005 CanLII 27508 (B.C.L.R.B.),  Aug.  3,  2005]. 7
CASE #BC11
UNIONS:
Union Tries to Intimidate `Scabs’
During a heated labour dispute, union members waged a campaign of harassment against phone company employees. They blasted horns and picketed in front of employees’ homes at 6 AM, hung signs on their property saying that “scabs” lived there, followed them home from work, and even threatened their families. A judge ordered the union to stop the picketing. Homes aren’t places of business and shouldn’t be picketed, the Supreme Court said. The union’s goal wasn’t to promote discussion, but to intimidate and threaten other employees, the Court concluded [Telus Communications Inc. v. Telecommunications Workers Union,  [2005] B.C.J.  No. 1951,  Sept.  8,  2005]. 7
CASE #BC12
UNION DUTY OF  REPRESENTATION:
Immigrant Employee Claims Union Represents Only ‘Original Canadians’
A hospital employee with a thick Russian accent was fired after three months. She claimed that she was the     victim of discrimination and asked the union to file a grievance. But the union thought it had no chance to win     and refused to grieve. The employee then claimed the union was discriminating against her. The Human Rights Commission dismissed the case. The employee’s employment history was troubled, to say the least. In addition      to performance problems, she had engaged in troubling behavior like locking herself in a closet, taking off her clothes and refusing  to  leave  unless  she  was  assigned  additional  shifts.  Accordingly,  the  Commission  refused to second guess the union for concluding that it couldn’t possibly win a discrimination case on the employee’s behalf. The employee appealed, but the B.C. Supreme Court upheld the Commission’s decision [Berezoutskaia v.
B.C. Human Rights Tribunal, [2005] B.C.J. No. 1792, Aug. 11, 2005]. 7
CASE #BC13
WORKPLACE VIOLENCE:
Can School Fire Union Custodian for Refusing Psychiatric Evaluation?
After he was suspended for verbally assaulting a coworker, a school custodian wrote his employer a letter threatening to hurt other workers. The custodian had a history of workplace violence and was a threat to workers and students. When he refused to get a psychiatric risk assessment, the school board fired him. The court upheld the board’s decision because of the custodian’s behavior and refusal to cooperate [Stark v. Vancouver School  District  No.  39,  [2005]  B.C.J.  No.  1398,  June  23,  2005]. 7
CASE #BC14
PRIVACY:
Surveillance Tape Doesn’t Violate `Disabled’ Nurse’s Privacy
A nurse filed for disability benefits claiming she had chronic fatigue syndrome and couldn’t work. The insurance company didn’t believe she was totally disabled and hired private investigators to videotape her. Most of the videos were filmed in public. But one investigator sat in a car outside the nurse’s house and filmed the family activity inside. The nurse claimed breach of privacy but the court disagreed. All of the videos, it said, including the one inside her home, were taken from public places where her privacy expectation was minimal [Milner v. Manufacturers Life Insurance Co. (c.o.b. Manulife Financial), [2005] B.C.J. No. 2632, Nov. 28, 2005].   7
CASE #BC15
REFUSAL OF DANGEROUS WORK:
Are Refusing Employees Entitled to Pay after Company Shuts Down?
Employees on a boiler welding project refused to work because of poor air quality inside the boilers. Two of them asked the union for new assignments. The rest said they’d  go back to the boilers if they were better protected.    The company shut down a few days later for safety reasons and didn’t reopen for a month. Some of the refusing employees took other jobs during this time but planned to return when the company reopened. The company argued that none of the employees who left during the shutdown were entitled to compensation because they   quit voluntarily.  The court ruled that the employees who left without planning to return shouldn’t be paid but  those who left intending  to come back should be [GETSCO Technical  Services Inc. v.  International Brotherhood        of Boilermakers, Iron Ship Builders, Blacksmiths, Forgers  and  Helpers,  Lodge  359,  [2005]  B.C.C.A.A.A.  No.  252, Nov.  28,  2005].  7
CASE #BC16
GENDER DISCRIMINATION:
Burger King Owner Fined $45,000 for Sexist Comments & Conduct
About a month after buying the restaurant, the owner of a Burger King dismissed two female managers. They    sued the owner for gender-based discrimination. The owner denied the charges but was found guilty. There was evidence that the owner had made derogatory remarks about women and their capacity to serve as managers        of a business. The owner also assigned female employees to different positions on the basis of their looks and attached coded stickers to the resumes of female job-seekers to signal whether they were attractive, overweight, etc. [Van Eijk and Sheppard v. Seacastle Enterprises Inc. (No. 3), [2006] B.C.H.R.T. 363, July 31,  2006]. 7
CASE #BC17
TERMINATION:
OK to Fire Caretaker for Calling Employer a Nazi
A caretaker was involved in a pay dispute with the real estate company he worked for. In a fit of frustration, he sent the president of the company a five-page letter containing insults and threats. “I do not expect to      be treated,” he wrote, “as the unfortunate Jews were treated when impressed into working without pay for Mercedes Benz, Volkswagen and Siemens during the Second World War.” The 80-year-old president, who happened to be Jewish, was deeply offended and declared that he’d never work with the caretaker again. The caretaker challenged his termination as being without cause. The letter was just “hyperbole,” he claimed, and shouldn’t undo 10 years of loyal service. But the court upheld the firing. The caretaker’s words “irretrievably destroyed any chance of a workable relationship,” it ruled [Wise v. Broadway Properties Ltd., [2005] B.C.J. No. 2396,  Nov.  7,  2005]. 7
CASE #BC18
TERMINATION:
Can’t Fire Employee for Lashing Out about Safety
Right before the end of a shift, a sawmill employee stopped a chain-line to measure some wood. The supervisor came by to help. He was worried that the holdup would cause the operation to shut down before the shift ended. The supervisor restarted the line. The employee, nervous that his hands and fingers were in the way of oncoming lumber, told him to stop the line. Things got violent. The employee pushed the supervisor’s foot away from the control pedal and came “chest to chest” with him. The employee was fired the same day. The union appealed. The court found that the sawmill had reason to discipline the employee for assault and insubordination. But the employee’s actions weren’t premeditated and were motivated by a concern for his safety. So instead of termination, the court cut the penalty to a 20-day suspension [Chasyn Canadian Forest Products Ltd. v. United Steelworkers of America, Local 1-3567 (Jones Grievance), [2005] B.C.C.A.A.A. No. 238, Oct. 23, 2005]. 7
CASE #BC19
DISCIPLINE:
OK to Discipline Injured Worker for Leaving Work
After a worker strained his hand, his employer assigned him light duty work on the floor. But his co-workers teased him about the assignment. A supervisor temporarily changed the light duty assignment to reviewing training materials. When the worker came in the next day, he was asked to perform light duty work on the floor again. But the worker wanted to continue reviewing training materials. The foreman told the worker to go out on the floor, but the worker went home instead. The company suspended him for leaving without permission and the union grieved. The court upheld the suspension because the worker was able to perform light duty work and refused. It reduced the term of the suspension period, however, after reviewing doctors’ notes that indicated that the worker couldn’t return to work during particular periods of the suspension [Teamsters Local Union No. 213  v.  O-I Canada Corp.,  [2005] B.C.C.A.A.A. No. 270,  Dec. 22.,  2005].   7
CASE #BC20
UNION DUTY OF  REPRESENTATION:
Nurse Sues Union for Dropping Her Grievance
A nurse asked her union to represent her in a dispute with her employer over whether she was medically fit to perform her job. The union told the nurse that the employer was entitled to more information from the doctor regarding her condition. The nurse refused to get another doctor’s note. So the union dropped the grievance but managed to reach a settlement with the employer that involved paying cash to the nurse. But the nurse wasn’t satisfied and sued the union for failing to pursue the grievance. The court threw the case out, finding that the union had acted in good faith. Unions are entitled to agree with employers from time to time, the court noted [Shortts (Re), [2005] B.C.L.R.B.D. No. 328, Dec. 16,  2005].   7
CASE #BC21
TERMINATION:
Company Can Fire Injured Employee for Excessive Absenteeism
A machine shop operator was absent for nearly two years after hurting his back on the job. The company asked the employee and his doctor when he intended to come back but got no concrete answers. The company finally decided to fire him for “non-culpable absenteeism.” The union sued, arguing that even though the absences were excessive, firing wasn’t an option as long as there was a possibility of a return to work. Plus, the doctor had referred the employee to a specialist who might help. The court threw out the case. The employee wasn’t getting any better and there was no treatment or prognosis to suggest he ever would, it said. As for the specialist, it wasn’t clear if he could cure the problem; besides, the employee couldn’t get an appointment with him for at least a year [Coe Newnes v. Ironworkers, Local 712 (Holgate Grievance), [2006] B.C.C.A.A.A. No. 35, Feb. 23, 2006].  7
CASE #BC22
PENSIONS:
Company Says No More Full Pensions for Early Retirees
The pension plan for a large telephone company allowed employees to retire at age 55 with full pension after 25 years of service. Those with the company for 30 years could retire with full pensions before age 55 as long as the employer consented. After years of routinely giving consent, it was taken for granted that consent for 30-year employees would be automatic. But then the plan incurred a deficit and the company started to deny requests. Several early retirees sued the company for wrongfully reducing their pensions. The court sided with the company, saying that it still had the discretion to reject consent requests, despite giving repeated blanket approvals of them in the past [Patrick v. Telus Communications Inc., [2006] B.C.J. No. 1243, June 2, 2006]. 7
CASE #BC23
TERMINATION:
Nurse Can Be Fired for Putting Patient’s Safety at Risk
A nurse hired to take care of an autistic patient fell asleep on the job. When the employer found out, it suspended her without pay. An investigation showed that the   nurse also had a day job and had worked at that job on days   she called in sick. Plus, she charged both employers for continuing  education fees. So the employer decided to     fire her.  The union grieved, arguing that termination was too severe for the simple act of falling  asleep on the     job. But the court upheld the punishment, reasoning that it was justified based on the fact that the patient she    was supposed to watch had a history of seizures and a tendency to try and wander off. So falling asleep put the patient’s safety and well-being at risk, the court said. Besides, the employer had another good reason to fire         the nurse: she was untrustworthy [Pamel’s Home Society v. Hospital Employees’ Union (Nagi Grievance), [2006] B.C.C.A.A.A.  No.  40,  Feb.  27,   2006].   7
CASE #BC24
RETURN-TO-WORK:
Complaint about Aggressive Return-to-Work Tactics Has No Basis
A new safety manager helped a manufacturing facility turn around a terrible safety record in just 12 months, saving the company thousands of dollars in workers’ compensation premiums and lost time. One of his secrets was to be more aggressive about getting workers on long term disability leave to return to work. A shop steward with a long history of absenteeism who had received four warnings from the new manager filed a grievance about what he claimed were the manager’s heavy-handed methods. The steward also accused the manager of lying and claimed that management was conspiring against him. But he had no evidence to back up his charges. The court concluded that that the steward deserved the warnings and dismissed the grievance. “Such contempt for authority, if left unaddressed, could easily undermine management’s right to direct the workforce,” the court said [Pro Mac Manufacturing Ltd. v. International Assn. of Machinists and Aerospace Workers, Vancouver Lodge 692  (Sperrer Grievance), [2006] B.C.C.A.A.A. No. 91,  May 17,  2006].   7
CASE #BC25
PUBLIC HEALTH:
Smokers’ Lawsuit against Tobacco Company Stays on Track
A group of smokers filed a class action lawsuit against Imperial Tobacco for deceptive advertising of its “light” and “mild” cigarettes. The smokers who brought the suit purported to represent hundreds and even thousands of others who believed the claims about the cigarettes being relatively safe. Imperial claimed that the deceptive advertising law doesn’t allow for class action lawsuits by consumers. But the BC Court of Appeal disagreed   and let the suit go forward. It’s going to be tough to calculate damages if the smokers win, the court admitted. But that’s no reason to dismiss the case, it concluded [Knight v. Imperial Tobacco  Canada  Ltd.,  2006 BCCA  235,  May  11,  2006]. 7
CASE #BC26
UNION DUTY OF  REPRESENTATION:
Worker Fired for Safety Can’t Sue Union for Dropping Grievance
After complaining to management about one of his foremen, an ironworker became withdrawn, angry and difficult to work with. The company suggested that he take medical leave and required him to produce a certificate of fitness before returning to work. The next day, he was laid off for safety and productivity reasons. He filed a grievance. The union investigated and found the layoff warranted. So the worker sued the union for “dropping  his case.”  The court threw out the lawsuit, concluding that the union didn’t  do anything wrong. The union did an investigation and made its decision. The worker couldn’t sue just because he didn’t like that decision, the court said [Karavokirakos (Re), [2006] B.C.L.R.B.D. No. 92, April 13,  2006].    7
CASE #BC27
AGE DISCRIMINATION:
Temporary Welder Wasn’t the Victim of Age Discrimination
A temporary welder for a ship maintenance and repair company was laid off over the  holidays.  The  lay-off  included all temporary welders. On January 3, the company started recalling temporary welders. But the welder, who was 64-years-old, wasn’t recalled until January 16, after welders with less experience had already  been recalled. He filed a complaint with the BC Human Rights Tribunal,  claiming that the late recall was the result            of age discrimination. The Tribunal dismissed the complaint. The company didn’t recall the welder right away because of his welding skills and the fact that he was “too slow.” Although allegations of an employee’s slowness could indicate age discrimination, in this case, the company’s  late recall of the welder was justified, the Tribunal said  [McNeilage  v.  Deas  Pacific  Marine  Inc.,  2006  B.C.H.R.T.  452,  Sept.  19,  2006]. 7
CASE #BC28
TERMINATION:
Company Can’t Prove Employee Smoked  Marijuana
A plant supervisor smelled marijuana and went to investigate. He found two employees at a picnic table with a haze above them. When he asked them what they were smoking, one of them (who was also on the company’s safety committee) threw something to the ground and said he was smoking cigarettes. The supervisor told the employee to leave and searched the picnic area. Sure enough, he found a joint under the table where    the employee had been sitting. But the employee tested negative for marijuana. Still, the company fired the employee for violating its zero tolerance policy on substance abuse. He sued for wrongful dismissal. The court ordered the company to reinstate the employee because no one actually saw him smoking marijuana and the company couldn’t prove that the joint it found belonged to him [Federated Co-Operatives Ltd. (Canoe Division)
v. United Steelworkers of America, Local 1-417, [2006] B.C.C.A.A.A No. 13, Jan. 31, 2006]. 7
CASE #BC29
DISABILITY  DISCRIMINATION:
No Need to Create a New Position to Accommodate Disabled Employee
A welder develops a debilitating back condition that’s not work-related. He receives long-term disability benefits. Eventually, the company fires him for excessive absenteeism. He sues the company for failure to accommodate him. Specifically, he claims that the company should have found him a position that fit his limited physical capacities. But the company claimed that it had no such position and didn’t want to create one just for the sake of giving the welder a job. The arbitrator agreed. Although the welder could do some things, “that fact alone does not compel the employer to create a position unless it involves productive work.” The welder appealed, but the court said the arbitrator had the discretion to make such a ruling and let it stand [Hines v. Canpar Industries Ltd.,  [2006] B.C.S.C.  800, May 19,  2006].  7
CASE #BC30
DISABILITY  DISCRIMINATION:
Company Must ‘Accommodate’ Miner Addicted to Marijuana
A mining company caught one of its employees smoking marijuana and decided to fire him for violating the company’s zero tolerance  policy.  The  union  grieved,  claiming  that  the  employee  had  an  addiction  and  that  an addiction was a disability that the employer had to accommodate under Human Rights law.  An arbitrator  agreed that firing was too harsh and ordered the company to reduce the penalty to a 10-month suspension. The company appealed, but to no avail.  It claimed that it had tried to accommodate the employee by referring him       to its employee assistance program (EAP) and offering to rehire him after he was rehabilitated. But the employee didn’t use the EAP because he didn’t realize he had an addiction until after he had been fired [Kemess Mines Ltd.
v. International Union of Operating Engineers, Local 115, [2006] B.C.J. No. 263, Feb. 14, 2006]. 7
CASE #BC31
AGE DISCRIMINATION:
Fired Employee Claims She’s Fired for Being Too Old and Not Aboriginal
A society that provides services for Aboriginal people fired a facilitator of one of its programs after almost 10 years of service. The society had adopted a new rule requiring that facilitators be parents of children under the age of eight. Since the facilitator’s daughter was 13, she had “aged-out.” The society suggested that the facilitator, who was Filipino, work with another “intercultural” program at the society while an Aboriginal coworker replaced her, but the facilitator refused. She filed a complaint accusing the society of discriminating against her based on age and race. The society asked the BC Human Rights Tribunal to dismiss the complaint, but it refused. The Tribunal ruled that there was evidence that the facilitator was discriminated against because she: 1) wasn’t Aboriginal and 2) was older than other facilitators. So the Tribunal ruled that her case should go forward [Carlson v. Turner, [2006] BC H.R.T.  521,  Oct. 23,  2006].  7
CASE #BC32
TERMINATION:
Manager’s Termination Was Based on Theft, Not Disability
The owner of a health food store was tipped off by another employee that the store manager had taken some    zinc lozenges without paying for them. The owner confronted the manager with the allegation and the manager didn’t deny it. So the owner fired her. The manager filed a complaint against the owner, arguing that she’d been fired because of her disability (she was bipolar). The BC Human Rights Tribunal  dismissed the complaint, ruling   that the owner had a reasonable, nondiscriminatory explanation for firing the manager: the fact that she stole something from the store. [Diotte v. Arlas, [2006] BC H.R.T. 516,  Oct. 19, 2006]. 7
CASE #BC33
TERMINATION:
Nurse Fired for Making Medication Errors
A hospital issued a verbal warning to a night nurse for making medication errors and other mistakes. Six months later, her performance was still poor. So the hospital reassigned her to the day shift and made her work with a “buddy nurse.” The reassignment letter warned that her job was in jeopardy if she didn’t improve. Nine months passed without further discipline. But then the hospital fired the nurse for poor performance. The nurse claimed that she was fired without notice and sued. The hospital said the previous disciplinary actions counted as notice. The arbitrator concluded that the reassignment letter wasn’t part of the “disciplinary path” and thus didn’t count as notice. But the Labour Relations Board reversed, saying that the reassignment letter did count as notice and thus the firing was proper [Vancouver Island Health Authority (Nanaimo Regional General Hospital) (Re), [2006] B.C.L.R.B.D.  No. 166,  July 21,  2006].  7
CASE #BC34
COLLECTIVE  BARGAINING:
Employer May Contract Out Services Covered By Union Agreement
A shipyard hired a pressure pipe welding contractor to fix a job that a customer wasn’t satisfied with. The shipyard’s employees worked for two unions, but the contractor only hired workers from one of them. So the shipyard reassigned some of the welding activities to members of the other union. The first union sued, arguing that its members had the sole right to perform the work because the contractor hired them. It also said that the other union wasn’t allowed to perform welding under the collective bargaining agreement (CBA). The court disagreed with both arguments. The employer had a right to reassign the work once it realized the contractor only used workers from the first union. Plus, the CBA didn’t say who was responsible for welding and “the reality of the worksite” was that the second union handled most of the welding activities [Vancouver Shipyards Ltd. v. United Association of Journeymen and Apprentices of the Plumbing and Pipefitting Industry, Local 170, [2006] B.C.C.A.A.A.  No.  96,  June  13,  2005]. 7
CASE #BC35
POLITICAL  BELIEF DISCRIMINATION:
Tribunal Refuses to Dismiss Political Belief Discrimination Suit
A pharmacy technician who worked for a mail order pharmacy was called into a meeting expecting to get a performance review. Instead, she was fired. The technician accused the pharmacy of discrimination based on race and political belief. She claimed that she was fired because of her “native ancestry,” noting that the pharmacy’s owners and most of the staff were Indo-Canadian. She also claimed that the staff was told to vote “Liberal” if they wanted to keep their jobs. The pharmacy asked the BC Human Rights Tribunal to dismiss the complaint, claiming that it was based on lies and false, deceptive and misleading statements. But the Tribunal wouldn’t rule that there was no reasonable prospect that the technician would succeed. So it said a hearing would have to be held [Moody v.  Arora, [2006] B.C.H.R.T.  400, Aug. 18,  2006].   7
CASE #BC36
UNION  ORGANIZING:
Union Can Organize Employees at Workplace Before & After Work
Union organizers set themselves up in a publicly accessible area in the parkade and spoke with casino employees as they walked to and from work. The union organizers, at least two of which weren’t casino employees, tried to persuade the employees to join the union. The casino filed a complaint with the BC Labour Relations Board (Board), arguing that the union had tried to organize employees at the workplace during working hours in violation of the BC Labour Relations Code. The Board dismissed the complaint, ruling that the union’s organization attempts occurred before the employees began work and after the employees’ shifts ended. The Board explained that a union can’t try to organize employees at the workplace during working hours. But “working hours” means the hours of the particular employee the union is trying to organize—not the employer’s general hours of operation. It doesn’t include the time employees go to and from work, which is part of employees’ off-duty hours, it reasoned [Gateway Casinos LP v. BC Government and Services Employees’ Union, [2006] BC L.R.B. No. B195/2006 (Aug. 17,  2006)].  7
CASE #BC37
RACIAL DISCRIMINATION:
One Racist Comment Isn’t  Discrimination
Two moulders, one Indo-Canadian and the other of Hungarian descent, were in the foundry’s changing room after their shift when a co-worker asked another co-worker to pass him his shoes. While looking at the Indo-Canadian moulder— the only Indo-Canadian in the room—the Hungarian moulder said, “What are you, his n*****?”  The Indo-Canadian moulder replied, allegedly saying you’re all “white trash c**********.” Both moulders filed discrimination complaints against each other. But the BC Human Rights Tribunal dismissed both complaints. Although the Hungarian moulder’s comment was racist, it was only one comment and didn’t negatively impact the Indo-Canadian moulder’s working environment. The Tribunal also believed the denial by the Indo-Canadian moulder of using racist language in response to his fellow moulder [Khota v. Patka, BC Human Rights Tribunal, Dec.  15,  2006]. 7
CASE #BC38
WORKPLACE VIOLENCE:
Government Not Responsible for Teacher’s Sexual Assault on Students
An elementary school teacher who invited students to sleep at his apartment was accused of sexual assault. The students sued the teacher and school district. They also sued the government, arguing that it was responsible because it funded the school and maintained the teacher’s residence. The school board and teacher settled out of court. The court refused to hold the government liable because the assaults weren’t foreseeable. There were no complaints about the teacher’s misconduct until after the students had allegedly been assaulted, the court noted [F.A. v. Henley, [2006] B.C.J. No. 1544, July 4, 2006]. 7
CASE #BC39
TERMINATION:
False Denials of Office Romance Grounds for Dismissal
The branch manager of a supply company had an affair with an employee. During the three years in which          they were involved, he was her direct supervisor and gave her performance reviews, raises and promotions.     When asked by his supervisors about their relationship, he said they were just friends. The manager eventually ended the  relationship,  which  caused  tension  in  the  workplace.  When  the  situation  became  intolerable,  senior management confronted the manager, who  finally  came  clean  about  the  relationship.  The  company  fired the manager. The manager sued  for  wrongful  dismissal.  The  court  ruled  that  the  company  had  just  cause. The manager had  a  three-year  personal  relationship  with  an  employee  and,  during  the  relationship,  was the employee’s supervisor, which clearly was a conflict of interest and created a “horrific  office situation.”    “No company could reasonably be expected to renew its faith in a person empowered with the significant responsibilities of a branch manager when the employee has so deliberately and repeatedly deceived it to its significant prejudice over such an extended period of time,” the court explained [Carroll v. Emco Corp., [2006]
B.C.J. No. 1230, June 1, 2006]. 7
CASE #BC40
WORKERS’ COMPENSATION:
Mill Worker Not Hurt Enough for Workers Comp But Too Hurt to Work
An injured mill worker wanted to return to work in April 2001 after the Workers Comp Board denied his claims for wage loss and weekly indemnity benefits. The mill operator was prepared to let the worker return on a graduated basis but had no jobs light enough to satisfy the doctor’s restrictions. The worker returned to work in January 2002 but got no workers comp benefits in the meantime. He later filed a grievance against the mill for not letting him come back sooner. Normally, a worker should either get workers comp benefits or be allowed to work. The worker in this case had “fallen through the cracks,” the arbitrator said. Although unfortunate, this wasn’t the mill’s fault, according to the arbitrator. Based on the doctor’s note, the mill was justified in concluding that the worker just wasn’t ready to return to work in April 2001. [Canadian Forest Products Ltd. v. Indust. Wood and Allied Woodworkers Union of Canada, Local 1-424, 2004 B.C.C.A. No. 200, Oct. 13,  2004].       7
CASE #BC41
TERMINATION:
Employee Fired for “Guesstimating” Miles in His Daily Travel Log
As part of an audit of the car allowances, all employees were asked to submit detailed travel logs for the year. The employee never kept travel logs and simply estimated how many kilometres he drove per year. So the employee had his secretary prepare his travel log based on his schedule. He then reviewed the log and made sure that it came to the “guesstimate” he’d already submitted for the year. The employee was fired after an investigation uncovered the inaccuracies in his travel log. He filed a wrongful termination complaint, which the court dismissed. It ruled that the employee had tried to support his car allowance claim by deliberately submitting information that he knew was false or against the agency’s policy and then tried to blame his secretary. By doing so, he “fundamentally violated the trust” his position as a senior manager required [Zerr v. The Corporation of the District of North Vancouver, [2006] BCSC 1819  (CanLII), Dec. 8, 2006].     7
CASE #BC42
TERMINATION:
Employer Could Fire Employee for Abandoning His Job
An employee applied for a transfer to another division in Ontario and then moved there with the expectation that he’d get the transfer. Because of the employee’s performance history, his transfer request was denied. The employee didn’t show up for work due to his move to Ontario, so the employer fired him without notice or compensation in lieu of notice. The employee filed a complaint demanding compensation. The Employment Standards Tribunal dismissed the complaint. It ruled that the employee had abandoned his job when he moved, so the employer was justified in firing him [Edward Vendromin, Employment Standards Tribunal File No. 2006A/102, Oct.  27,  2006].  7
CASE #BC43
TERMINATION:
Was Employee Fired for Theft or Pregnancy?
A store manager told the owner that she was pregnant. She claimed that he got upset and said, “I had big plans     for you.” A few months later, she was fired because the owners believed she was stealing from the store. The manager sued, claiming that the real reason she was fired was because she was pregnant. The Human Rights Tribunal refused to dismiss her complaint. It noted that the store owners and manager had very different versions  of what happened, so dismissing the complaint before a hearing would be inappropriate [Keller v. Canada West Promotions,  [2006]  B.C.H.R.T.  No.  553,  Nov.  16,  2006].   7
CASE #BC44
EMPLOYEE/INDEPENDENT  CONTRACTOR:
Is Sales Rep Hired from Employment Agency Employee or Independent Contractor?
A sales representative under contract to an employment agency spent the better part of seven years performing assignments for one client, a manufacturing company. The representative ended her relationship with the agency and was hired by the manufacturer as an employee. After 10  months, the manufacturer fired her without notice    or compensation in lieu of notice. She sued for wrongful dismissal and claimed that she’d been an employee for eight years. The manufacturer argued that she’d only been an employee for 10 months and was an independent contractor the rest of the time. A jury concluded—and the court agreed—that despite the  representative’s  contract with the employment agency, she had an employee-like relationship with  the  manufacturer.  So  her notice should be calculated based on eight years of employment [Stewart v.  Knoll North America Corp.,  [2007] BCCA  11,   Jan.  8,  2007].   7
CASE #BC45
DISABILITY  DISCRIMINATION:
Disability Caused By Dismissal Can’t Be Reason For Dismissal
A company’s director accused the business development coordinator of spreading rumours about him. A month later, the coordinator’s supervisor gave her a negative review and four days after that told her that her contract wouldn’t be renewed. This news greatly upset the coordinator who eventually went out on leave as recommended by her doctor. When she was ready to return to work, she was told that she’d been replaced. The coordinator filed a discrimination complaint, claiming that she’d been fired because of a disability. The Human Rights Tribunal dismissed her complaint. There was no evidence that the coordinator had suffered a disability before she was notified that her contract wouldn’t be renewed. She only suffered stress and took leave after she’d been notified of her termination. So her “disability” couldn’t have been a factor in the company’s termination decision [Grinham
v. Community Futures Development Corp., [2007] BCHRT 39, Jan. 19, 2007]. 7
CASE #BC46
INFLICTION OF MENTAL DISTRESS:
RCMP Officer Awarded $950,000 for Commander’s Infliction of Mental Distress
An RCMP officer claimed that her commander had harassed her until she became so depressed she had to take    sick leave. While she was on leave, an investigation into the commander’s conduct determined that he had discriminated against the officer. But since the commander had retired by then, he couldn’t be disciplined. The officer sued the province, arguing  that  the  commander’s  conduct  had  “negligently  inflicted  mental  stress”  on her and that the province was responsible. The court ruled that although the law barred the officer from suing      the federal government, there was nothing in the Canadian Human Rights Act or the Royal Canadian Mounted Police Act that barred her from suing the province. So it ordered the province to pay the officer $950,000 in damages  [Sulz  v.  British  Columbia,  [2006]  B.C.J.  No.  3262,  Dec.  20,  2006].  7
CASE #BC47
HARASSMENT:
Harassment Claim Must Be Decided By Arbitrator
A city employee sued the city, claiming that several co-workers had harassed him to the point of personal injury and that the city had done nothing about it. The city argued that the court didn’t have jurisdiction over—that is, legal authority to adjudicate—the claim. It said that a labour arbitrator should hear the claim under the collective agreement. The court dismissed the lawsuit, ruling that the essential character of the employee’s claim was a workplace grievance that came under the terms of the collective agreement and thus should be heard by a labour arbitrator [Ferreira v. Richmond (City), [2007] BCCA 131 (CanLII), Feb. 28, 2007].    7
CASE #BC48
RETALIATION:
Employer Makes Abusive Phone Calls to Former Employee After Losing Lawsuit
An employee filed a complaint against her employer for religious discrimination and won. After the decision, the employer called the employee’s house several times, but she didn’t pick up. He then called her cell phone three times. The employee claimed that during each cell phone conversation, the employer yelled at her,  accused her     of lying to the Tribunal and questioned her religious convictions. Each time, the employee hung up on him. She contacted the police and filed a complaint with the Tribunal accusing the employer of retaliation. The employer claimed the employee had filed the retaliation claim in bad faith and asked the Tribunal to dismiss it. But the  Tribunal  refused, noting that a hearing was needed to determine the events leading up to the calls and the    content of the calls [McGuire v.  Peacock, [2007]  BCHRT 115,  March 1,  2007].        7
CASE #BC49
WAGES:
Employer Can’t Deduct Costs of Computer From Wages Owed to Former Employee
After an employee’s employment ended, he kept a computer he’d been given for work use. The Director of Employment Standards determined that the employer owed the employee wages, unauthorized deductions, vacation pay and interest. The employer argued that the value of the computer should be deducted from what it owed the employee. But the Employment Standards Tribunal disagreed. The employee was willing to return the computer. And there was no evidence of the value of the use (if any) of the computer the employee enjoyed after his employment ended, it noted [Chan v. The Director of Employment Standards, File No. 2006A/142, Employment Standards Tribunal, Feb. 20, 2007].  7
CASE #BC50
TERMINATION:
Taped Conversation Proves Employee Deserved to Be Fired
An employee at a very small company became frustrated when the owner’s management style became more hands-on. Their relationship further deteriorated after the company got a large contract that strained its resources. Disagreements about wages also escalated tensions. The owner became increasingly unhappy with the employee’s performance. So he hid a tape recorder in the computer where the employee was eating lunch in violation of company policy. When he confronted the employee, the employee tore into the owner, calling him a liar, a “f***ing a**hole,” and an incompetent employer, among other things. The owner fired the employee, who sued for wrongful dismissal. A court ruled that the employee’s termination was justified and dismissed the lawsuit. The tape shows that “the employment relationship was irreparably ruptured” and that the cause was the employee’s conduct [Rysstad v. Dependable Turbines Ltd., [2007] BCSC 474 (CanLII), April 5, 2007].     7
CASE #BC51
GENDER DISCRIMINATION:
Firing Pregnant Garbage Truck Driver Was Discriminatory
After a garbage truck driver got pregnant, her doctor advised her to limit her work to 10  hours a day. The driver  told the owner what her doctor had said. The owner’s response: “Well,  you gotta do what you gotta do.”  Later,   the driver tried to work a 10-hour day, but ended up staying for 11 hours. The next day, the driver tried to leave  after working 10 hours, but the owner wouldn’t let her. The driver left anyway. The next day she was fired. The driver sued, claiming discrimination based on sex. The Human Rights Tribunal  ruled that the driver’s pregnancy    was a factor in her termination and so was discriminatory. It ordered the employer to pay her almost $24,000 in damages  [Stackhouse  v.  Stack  Trucking  Inc.,  [2007]  BCHRT  161,  April  5,  2007].  7
CASE #BC52
UNION DUTY OF  REPRESENTATION:
Union Didn’t Have to File Grievance on Fired Employee’s Behalf
After only two months on the job, an equipment operator was fired for leaving work without permission. He asked his union to file a grievance on his behalf. The union investigated and decided not to file a grievance.    So the operator filed a complaint accusing the union of bad faith. The Labour Relations Board ruled that the union had acted properly and dismissed the complaint. The union had investigated the operator’s dismissal and looked at his disciplinary record, which contained three prior reprimands. Given the length of the equipment operator’s employment and his track record, it was reasonable for the union to refuse to file a grievance it knew it wouldn’t win, the Board concluded [Kupillas v. Canadian Association of Skilled Trades, BCLRB NO. B59/2007, April  12,  2007].  7
CASE #BC53
DISABILITY  DISCRIMINATION:
Employer Violated Employee’s Rights by Refusing to Accommodate His MS
An employee was diagnosed with multiple sclerosis (MS). One of his symptoms was chronic fatigue occurring around 3 or 3:30 p.m.  The employee asked for and was given a 6:00 a.m.  to 12:00 p.m.  shift to accommodate      his fatigue. A  new  production  manager  was  hired.  After  the  manager  learned  that  the  employee  had  MS,  the manager changed the employee’s hours, refused his paid leave and wouldn’t accommodate his disability.       The employee sued for discrimination based on disability. The Human Rights Tribunal agreed and ordered the employer to pay the employee $19,000.  The Board noted that the manager’s absolute refusal to accommodate   the employee caused him more stress and exacerbated his MS symptoms  [Chong  v.  Violetta  Industries  Ltd.,  [2007]  BCHRT  163,  April  10,  2007].   7
CASE #BC54
PRIVACY:
No Privacy Violation for Union to Name Employee in Its Newsletter
An employee was one of several employees who filed an application to decertify their union. (The application      was ultimately denied). After the application was filed and before a vote on decertification was taken, the union sent a newsletter to its members that identified the employee  and  included  several  statements  she’d  made about decertification. The employee filed a complaint against the union, arguing that it had violated her privacy   and acted arbitrarily when it identified her.  The Labour Relations Board disagreed and dismissed the complaint.  The employee’s views were accurately portrayed in the newsletter and were hardly private. And the union had reasonably included her views to draw members’ attention to the points of consideration that were relevant and   to encourage them to make informed decisions [Ohlhausen v. United Food and Commercial Workers International Union,  Local  1518,  BCLRB  No.  B61/2007,  April  12,  2007].   7
CASE #BC55
WAGES:
Trucker Can Sue in Civil Court for Unpaid Overtime
During 2000 and 2001 a trucker clocked 1,581 hours of overtime. But he was paid straight time for these extra hours—rather than time and a half required by the ESA. The trucker sued the company for breach of contract         in civil court. Employees are supposed to bring their ESA complaints to the Director of Employment Standards,     not sue in court, the company  claimed.  But  the  court  refused  to  dismiss  the  case.  Breach  of  contract  cases can be heard in court, the court explained. And even though his employment agreement didn’t  say anything    about overtime pay, the court ruled that paying time and a half under the ESA was an “implied term” of the agreement. So the employee could sue in court and didn’t have to take his complaint to the Director [Holland v. Northwest  Fuels  Ltd  [2007]  B.C.J.  No.  858,  April  26,  2007].  7
CASE #BC56
MITIGATION OF DAMAGES:
Severance Agreement Contains Implied Obligation to Look for Work
A president of a company signed a severance agreement, which among other things, required him to notify the company if he found a new job and to give “reasonable and regular reports” of his job search. Shortly after the president relocated to New Zealand, the company notified him that he wasn’t fulfilling his obligation under the agreement to “mitigate”—that is, to try to find a new job. The company eventually stopped paying his salary and withheld bonuses, and the president sued. The court ruled in the president’s favour. The court said there was an implied obligation, to mitigate in the agreement--that was the purpose of the clause requiring him to report about his job search. But, the president had made reasonable efforts to find a new job, including answering ads and contacting a head hunter. So he hadn’t violated his obligation. and was owed over $80,000 in lost salary, plus pension benefits and bonuses from the company [Nelson v. Aker Kvaerner Canada Inc., [2007] B.C.J. No. 817,  April 23,  2007].  7
CASE #BC57
EMPLOYEE/INDEPENDENT  CONTRACTOR:
Postal Worker Can’t Collect EI Because She’s an Independent Contractor
A woman asked a friend whom she knew to be a rural letter carrier whether Canada Post was hiring workers. The friend said no, but added that she was looking for a helper to assist with her route. The woman trained with her friend and eventually took on a great deal of her duties. When she eventually applied for employment insurance benefits, she was denied because she was an independent contractor,  rather than an employee. She appealed but the court ruled that she was an independent contractor.  She did meet all the prongs of     the independent contractor test. Plus, she wasn’t a member of CUPW nor otherwise a party to the collective agreement with Canada Post [Laperrière v. Canada (Minister of National Revenue - M.N.R.), [2007] T.C.J. No. 170,  May 21,  2007].  7
CASE #BC58
WORKERS’ COMPENSATION:
WCB, Not HRDC, Decides If Claimant Is Employee or Independent Contractor
A widow made a claim to the workers’ compensation board (WCB) for a spousal survivor pension. Her entitlement to this pension was dependent upon her husband’s being an employee of the Canadian Broadcasting Corporation (CBC). The dead employee’s primary employment was as chief editor of a Chinese newspaper, but at the time of the accident he was in the course of transporting two Chinese visitors who had been invited to Vancouver by CBC Radio. HRDC ruled that the deceased was an independent contractor and not an employee. But the WCB held he was an employee. The Workers' Compensation Appeal Tribunal and the BC Supreme Court sided with the WCB. It’s up to the WCB to determine whether an individual claimant is an "employee," they said [Canadian Broadcasting Corp. v. Luo, [2007] B.C.J. No. 1478 (July 4, 2007)].     7
CASE #BC59
EMPLOYEE BENEFITS:
Employer Must Pay Fired Employee $367,000 in Bonuses
A home building company fired its president without cause. He sued to collect the bonuses he claimed he was entitled to. The court ruled that the company owed him $288,750 in long-term bonuses and $78,375 in short- term bonuses. The company claimed it didn’t owe him the money because while the company prospered during his tenure, the president didn’t achieve personal goals. But the court said that it was clear from the compensation schedule in the president’s contract that bonuses were to be calculated upon corporate performance, not personal performance [Urton v. SRI Homes Inc., [2007] B.C.J. No. 1531 (July 12, 2007)].     7
CASE #BC60
GENDER DISCRIMINATION:
Employee Fired Because She Was Pregnant
A notary public fired a pregnant employee, citing poor performance and bad attitude as the reasons. An Employment Standards Tribunal upheld the ruling in the employee’s favour and the award of $1,700 in damages.  The tribunal believed that pregnancy played a role in the termination. The employer had never made the employee aware of her mistakes or told her that her job was in jeopardy. Plus, the employer hadn’t fired other employees  who made similar mistakes [Miller v.  Director of Employment Standards,  BC EST # D062/07, File # 2007A/43,        July  31,  2007].   7
CASE #BC61
UNIONS:
BC Labour Laws Cover Picketing of Federally Regulated Trade Activity
Union workers for a timber harvester went out on strike and picketed the harvester’s loading dock. The harvester was subject to BC labour law but the dock was used to prepare goods for shipping overseas. The harvester asked the BC Labour Relations Board to order the union to stop picketing.  The union claimed that a provincial Board      had no jurisdiction to hear the case because the dock was used for international  shipping  and  international shipping is regulated by the federal government. But the Board disagreed. Picketing of a provincial undertaking       is an activity covered by provincial labour laws. The fact that the picketing affects an activity that’s federally regulated doesn’t change this, the Board said [Island Timberlands LP v.  United Steelworkers of America, Local        No.  1-80,  2007  CanLII  31411   (BC  L.R.B.),  July  24,  2007].  7
CASE #BC62
WORKERS’ COMPENSATION:
Attack on Bus Driver Isn’t Trauma Covered By Workers’ Comp
A bus driver was diagnosed with post-traumatic stress disorder (PTSD) after being threatened by a passenger. He was unable to return to work for about eight months. His workers’ comp claim was denied by the WCB. The bus driver appealed. The court ruled that his PTSD wasn’t “an acute reaction to a sudden and unexpected traumatic event” and thus wasn’t covered by workers’ comp. The incident in question was “relatively minor compared to previous traumatic episodes” in which the driver had been involved, the court noted. So it wasn’t unreasonable for the WCB to conclude that a reasonable person wouldn’t have found this incident to be traumatic [Hill v. WCB, [2007]  BCSC  1187  (CanLII),  Aug.  3,  2007]. 7
CASE #BC63
DISABILITY  DISCRIMINATION:
Can Restaurant Force Employee with Skin Condition to Wash Hands?
An employee at McDonald’s developed a skin condition and couldn’t comply with the restaurant’s hand-washing policy. She went out on disability and tried unsuccessfully to return to work several times. The restaurant terminated her.  So the employee sued for disability discrimination. The Human Rights Tribunal  found the restaurant liable    and ordered it to pay the employee nearly $50,000 in damages. The restaurant could have given the employee relief from its hand-washing requirements by assigning her duties that didn’t  involve  handling  of  food,  the  Tribunal  said  [Datt  v.  McDonald’s  Restaurants  of  Canada  Ltd.,  [2007]  B.C.H.R.T.D.  No.  324,  Aug.  3,  2007]. 7
CASE #BC64
DISABILITY  DISCRIMINATION:
Disabled Employee Gets Job Back after 16 Months Off
An employee at a lumber remanufacturing mill took 16 months off to recover from a car accident. The mill hired a replacement and refused to let the employee return to his job. So the employee sued. The mill argued that the lengthy absence had frustrated and thus ended the employment contract. The court ruled that the employee had been wrongfully dismissed and awarded him over $31,000. Although he’d been on sick leave for quite some time, this was still a temporary leave. The employee hadn’t contracted an incurable disease or suffered a debilitating illness that would progressively worsen, the court explained, and it was reasonable to expect he would eventually recover [Sandhu v. North Star Mills Ltd., [2007] B.C.J. No. 1797 (Aug. 13, 2007)].     7
CASE #BC65
TERMINATION:
Defunct Nonprofit Must Settle Severance Claims Before Selling Off Its Assets
A non-profit tourism society lost most of its funding and decided to dissolve. The executive director was unhappy with the proposed severance she would receive and sued the society for wrongful dismissal and $25,000 in damages. The director asked the court to stop the society from selling off certain assets until her wrongful termination suit was resolved. The court agreed and granted an injunction. The executive director had shown     that she had a strong case for wrongful dismissal, the court explained. An injunction was needed to ensure that    the society had money and the director wouldn’t be left with a “dry  judgment” if she won her case [Lewis v.   Terrace  Tourism  Society,  [2007]  B.C.J.  No.  2126  (Sept.  28,  2007)].  7
CASE #BC66
WALLACE  DAMAGES:
No Wallace Damages—Employer’s Actions Were  Well-Intentioned
The owner of a sporting goods store, the store manager and the manager’s sisters were all friends. The latter       told the owner of her plans to open a competing business. The owner’s response: If you do, I’ll have to fire the manager for conflict of interest. The owner did in fact fire the manager who sued for 15 weeks’ notice plus a Wallace bump of two months. The court ruled that the manager was entitled to some notice but not Wallace damages. The owner didn’t act in bad faith. He had every right to take steps he felt necessary to protect his business. Plus, by telling  the sister that he’d  fire the manager,  he gave the manager fair  warning and a chance       to find a new job. This demonstrated that the owner had “all the best intentions,” said the court [Pardhan v. Caledonia  Enterprises  Ltd.,  [2007]  B.C.J.  No.  1984  (Sept.  7,  2007)].  7
CASE #BC67
TERMINATION:
Fish Plant Worker Fired for Picking Bone with Supervisor
An employee at a fish processing plant suspected his supervisor of favouring  his friends and family in doling           out overtime. The employee complained to his manager and confronted the supervisor directly. During the confrontation, he used insulting  language and then refused to obey the supervisor’s instructions. Shortly after     that incident, he was fired with only two weeks’ notice. The termination letter gave no reason for the dismissal.   The employee sued, claiming he was wrongfully dismissed for making legitimate complaints about management. The plant argued that the employee’s actions had destroyed the employment relationship. The appeals court upheld the ruling that the employee’s insubordination was just cause for termination [Wang v. Oceanfood  Industries  Ltd.,  [2007]  B.C.J.  No.  2003  (Sept.  14,  2007)].  7
CASE #BC68
WORKERS’ COMPENSATION:
Did Employee Drown as a Result of Work Related Injuries?
An employee suffered severe head and eye injuries on the job and was placed on permanent and total disability. Several years later, the employee drowned while on a hunting trip. His widow applied to workers’ compensation board for dependent survivor benefits, but the board denied her claim because the employee’s death didn’t     result from his compensable injuries. The widow appealed. The BC Supreme Court ruled that the panel didn’t use the proper test to determine if the employee’s compensable injuries—particularly his poor depth perception— played a role in his death. So it sent the case back to the board [Schulmeister v. British Columbia (Workers’ Compensation  Appeal  Tribunal),  [2007]  B.C.J.  No  2321,  Oct.  29,  2007].   7
CASE #BC69
TERMINATION:
Death Threat Is Just Cause for Dismissal
When business slowed, a dentist kept all of his dental assistants on staff but cut their hours. An assistant who had been with the firm for 20 years complained to other employees. She also told her co-workers that her husband had threatened to kill the dentist. When the dentist learned what the assistant had said, he fired her without notice. The BC Supreme Court ruled that he was justified to do so. Even though the assistant was a long-serving employee, her actions threatened “the root of the employment relationship” and were “extreme and unrepentant,” said the court. The dentist didn’t have to warn her that this behaviour would lead to dismissal, it ruled [Dilg v. Dr. D. Sarca Inc., [2007] B.C.J. No. 2559, Nov. 30, 2007].      7
CASE #BC70
CONSTRUCTIVE DISMISSAL:
Changing Bonus Targets Isn’t Constructive Dismissal
A company added a second sales rep to its staff and assigned him part of the original sales rep’s territory. Then the company changed the budget and bonus targets for the upcoming year. As a result, the original sales rep didn’t meet her target earnings. So she resigned. The court ruled that she wasn’t constructively dismissed. Targets had been adjusted in prior years to provide an incentive for the rep to increase sales. Based on the redistribution of territory, the new targets for the upcoming year weren’t unreasonable, the court found [Haglund v. Clean Harbors Canada, Inc., [2007] B.C.J. No. 2555, Nov. 29, 2007].     7
CASE #BC71
PARENTAL LEAVE:
Must Dad Start or Finish Parental Leave within 52-Week Period?
A father requested unpaid parental leave. But his employer denied his request, claiming that under the  Employment Standards Act the employee had to take the entire leave within 52 weeks of the birth of his child. The BC Employment Standards Tribunal ruled that the employee was entitled to the leave. The wording of the ESA was unclear about whether a parent must simply begin the leave within the 52-week period or complete it. But, after looking at the history and interpretation of the parental leave provision—compared to the language in the maternity leave provision—the tribunal ruled that the employee need only begin leave during the 52-week period [British Columbia (Securities Commission) (Re), [2007] B.C.E.S.T.D. No. 121, Dec. 17,  2007].    7
CASE #BC72
RACIAL DISCRIMINATION:
Evidence of Discrimination against Nicaraguan  Employees
A group of warehouse employees from Nicaragua claimed they were laid off because of  their  race,  colour,  ancestry and place of origin. The employees presented evidence that they had been the subject of racist remarks and harassment and cited one co-worker as referring to them as “f----ng Nicaraguans” and “dog  f---ers.” The     court ruled that this was enough evidence to allow the case to go to trial, even though the employer might have  had non-discriminatory reasons for terminating them [Torres  v.  Langtry  Industries  Ltd.,  [2007]  B.C.H.R.T.D.  No. 469,  Dec.  19,  2007]   7
CASE #BC73
TERMINATION:
OK to Fire Employee for Falsifying Time Records
A marketing representative doctored the data he entered into the computer system to show that he made more sales calls per day than he actually made. The employer discovered the scam and fired the rep without notice.      The court ruled that the employer had just cause to do so. Even though the rep had worked for the employer        for over 20 years and hadn’t been warned that his job was in jeopardy, his actions showed blatant dishonesty [Deacon  v.  Imperial  Tobacco  Co.,  [2007]  B.C.J.  No.  2650,  Dec.  12,  2007].   7
CASE #BC74
CONSTRUCTIVE DISMISSAL:
Job Changes Amount to Constructive Dismissal
A 65-year-old secretary was told that she’d need to take on added responsibilities in the shipping department. The secretary tried to perform the new tasks—for which she needed computer training—but she wasn’t comfortable doing them. She retired and sued for damages. The BC Court of Appeal said that the changes in her job constituted constructive dismissal and awarded her 10 months’ notice. But it refused to grant Wallace damages [Fisher v. Lakeland Mills Ltd., [2008] B.C.J. No. 170, Jan. 24, 2008].     7
CASE #BC75
EMPLOYEE/INDEPENDENT  CONTRACTOR:
Driver Hybrid between Employee and Independent  Contractor
After working for a courier for many years, a truck driver was fired and given seven days’ notice, as provided for in his contract. He sued for damages. The courier argued that the driver was an independent contractor and not an employee and so was limited to the notice in the agreement. But the Supreme Court ruled that the relationship was in an “intermediate category” between employee and independent contractor and that the driver was entitled to six months’ notice—$66,000 [Fasslane Delivery Services Ltd. v. Purolator Courier Ltd., [2007]  B.C.J.  2758,  Dec. 31,  2007]  7
CASE #BC76
DISABILITY  DISCRIMINATION:
Firing Employee for Smoking Marijuana Is Discrimination
An employee with a medical marijuana licence smoked pot to help with his migraine headaches and bulging back disks. His supervisor sent a letter to management saying that the “medication”  impaired the employee’s ability       to do his job. The company fired the employee. He claimed disability discrimination. But the company argued      that he was fired because he was disrespectful, verbally abusive and hard to work with and that the marijuana smoking was just the final straw. The Tribunal found the company liable for discrimination and awarded the employee $500 in damages for injury to his dignity, feelings and self-respect [Wilson v.  Transparent  Glazing  Systems  Ltd.,  [2008]  B.C.H.R.T.D.  No.  50,  Feb.  15,  2008].   7
CASE #BC77
WAGES:
Is Company ‘Estopped’ from Changing Its Overtime Policy?
For many years, an employer paid backhoe operators 30 minutes of overtime each shift to compensate for the time they spent servicing their machines. When the company stopped paying “grease time,” the union grieved, raising a legal theory called “estoppel” to prevent the company from changing its policy. The issue: Did the company’s longstanding policy of paying “grease time” in the past estop, that is, prevent it from changing the policy now? The court ruled that this was a question the arbitrator would have to decide [Vancouver v. Canadian Union of Public Employees, Local 1004, [2008] B.C.L.R.B.D. No. 12,  Feb. 5, 2008].     7
CASE #BC78
DISABILITY  DISCRIMINATION:
Not Discrimination to Make Employee with Drug Problem Meet Attendance Standards
Canada  Post settled a dispute with   an employee who was fired for being an alcohol and cocaine addict. CP   agreed to rehire the employee and the employee promised to attend a rehab program, refrain from drugs and alcohol and follow attendance standards at work. When the 18-month agreement expired, the employee’s work attendance deteriorated. CP  fired him but an arbitrator ordered his reinstatement. CP  was, however,  allowed        to impose a permanent condition that the employee stay clean and follow attendance standards. The union  claimed that these conditions were disability discrimination and a violation of CP’s  duty to accommodate. The  court dismissed the appeal, finding that the arbitrator’s ruling wasn’t unreasonable [Canadian Union of Postal Workers  v.  Canada  Post  Corp.,  [2008]  B.C.J.  No.  498,  March  25,  2008]. 7
CASE #BC79
COLLECTIVE  BARGAINING:
Employees Get 15-Minute Breaks Even Though Contract Says 10
A collective agreement provided manufacturing plant employees two 10-minute breaks per day. But the union and plant operated under a tacit agreement that breaks would last 15 minutes. The plant then decided to change the policy and gave 60 days’ notice of its intention to reduce breaks to 10 minutes as provided in the written agreement. The union argued that the plant couldn’t do this and the arbitrator agreed. During the previous collective agreement negotiations both sides had agreed that all “local practices” would continue unless desired changes were raised by a certain date. The plant had failed to raise the break issue by that date and thus couldn’t change the break policy until the next round of negotiations [CIPA Lumber Co. v. United Steelworkers, Local 1-3567,  [2008]  B.C.C.A.A.A.  No.  38,  March  17,  2008]. 7
CASE #BC80
HEALTH  INSURANCE:
Insurance Covers Paralysis from Herpes
An employee contracted genital herpes after having unprotected sex. The herpes caused spinal cord inflammation resulting in total paralysis from the abdomen down. The Accidental Disease/Dismemberment Benefits group insurance provided by the employer covered losses resulting from “bodily injuries occasioned solely through external, violent and accidental means.” The court ruled that the  employee’s  paralysis  met  this  definition.  It didn’t arise naturally, so it was  caused  by  “accidental  means.”  And  because  what  happened  to  the  employee was unusual, the paralysis qualified as “bodily [injury] occasioned solely through violent means” [Gibbens v. Co- operators  Life  Insurance  Co.,  [2008]  B.C.J.  No.  625,  April  15,  2008].  7
CASE #BC81
CONSTRUCTIVE DISMISSAL:
Changing Employee’s Sales Territory Is Constructive Dismissal
An employer changed an employee’s compensation structure in June 2005. As part of the change, the employer made the employee sign a contract allowing future changes to her sales territories. Several months later, the employer did change her sales territory. The employee claimed she was constructively dismissed and the court agreed that the June 2005 “agreement” allowing future changes was unilateral and fundamentally changed the employment arrangement [Churchill v. Stockgroup Media Inc., [2008] B.C.J. No. 846, May 7,  2008].    7
CASE #BC82
WORKERS’ COMPENSATION:
Neck Injury from Slow Moving Forklift Is Work-Related
An employee was backing up a loaded forklift and had his head turned to the side to make sure the path was clear. When the forklift bounced over a dock plate, he felt a sharp pain in the back of his neck. He finished his shift but his neck got progressively stiffer. WorkSafeBC rejected his workers’ comp claim. The injury couldn’t have been work-related, it reasoned, given how slowly the forklift was moving at the time. The Appeal Tribunal disagreed. It concluded that driving over the plate created enough force to cause the employee’s injury [WCAT- 2008-01069, BC Workers’ Compensation Appeals Tribunal, April 9, 2008].    7
CASE #BC83
MATERNITY LEAVE:
Maternity Leave Mom Waits Too Long to Sue for Discrimination
An employee claimed her employer discriminated against her by not making contribution to her pension plan while she was on maternity leave. The deadline for filing a human rights complaint is six months and the employee didn’t bring her case for over a year. So the employer claimed it was too late. The human rights tribunal agreed. Although the six-month deadline is subject to exceptions, the employee’s explanation—that she was busy being a new mother and didn’t want to “stress out” about the details of her plan—wasn’t compelling [Manola v. Western Red Cedar Lumber Association, [2008] B.C.H.R.T.D. No. 138, April 25, 2008].     7
CASE #BC84
FAMILY-BASED  DISCRIMINATION:
Refusing to let New Mom Take Fridays Off Not Discrimination
An employee returning from maternity leave proposed taking vacation days and unpaid leave so she could stay home with her new baby every other Friday. The  employer  refused,  citing  operational  needs  and  suggesting other vacation days that the employee could take off.  The human rights tribunal dismissed her discrimination  claim. The employer didn’t  fire the employee or change the terms of her job. It simply failed to accommodate       her scheduling preference. And there was “no nexus” between having every other Friday off and the employee’s parental duty to care for her child [Aitken v.  VIHA and Gibson,  2008 BCHRT 243,  June 26,  2008].          7
CASE #BC85
CONSTRUCTIVE DISMISSAL:
Salary Cut by New Owner Is Constructive Dismissal
An employee’s contract required her to work 30 hours a week with flexibility as to when and what days she worked those hours. A new owner acquired the business and mistakenly believed the employment contract was for full time hours. He reduced her salary 20% when he found out the employee was working four days    a week some weeks. The court said the reduction was constructive dismissal because the employer unilaterally changed the contract terms by reducing her salary [Borsato v Atwater Insurance Agency Ltd., [2008] B.C.J. No. 1039,  June  6,  2008]. 7
CASE #BC86
SEVERANCE:
Company Need Not Pay Notice Plus Severance
In 2004,  Raytheon  told  employees  they  would  get severance of one  month’s  pay for each month of  service.     In 2005, an employee was given notice of termination and told her working notice was one month short of reasonable notice so she’d get pay in lieu of notice for that extra month. She thought she should also get the promised severance payment for her years of service. A trial court agreed but  an  appeals  court  didn’t.  The appeals court said the severance offer was withdrawn and replaced by the termination notice and pay in lieu of     an  extra  month’s  notice  [Kornerup  v.  Raytheon  Canada  Ltd.,  [2008]  B.C.J.  No.  1049,  June  10,  2008].  7
CASE #BC87
PARENTAL LEAVE:
Not Counting Parental Leave toward Vacation Pay Is Discrimination
An employee took parental leave after the birth of his son. His employer excluded the time spent on leave in calculating his vacation benefits and the employee claimed discrimination on the basis of family status. A court agreed and said that it was illegal for the company to treat the employee differently from employees on other types of leave whose time off did count toward vacation pay [Beaton v. Tolko Industries, 2008 BCHRT 229,  June  19,  2008].  7
CASE #BC88
SEXUAL  ORIENTATION DISCRIMINATION:
OK to Fire Transsexual for Safety Violations
A ferry worker was fired after steering a major vessel in the wrong direction, leaving a safety patrol and steering another vessel into a hard landing. She sued for wrongful dismissal, claiming that she was actually fired for being      a transsexual. The human rights tribunal dismissed the case. There was no evidence that the worker had been discriminated against because she was a transsexual. On the other hand, safety is a significant issue for ferries     and the worker’s own actions cast serious doubt on her ability to do the job safely [Magnone v. BC Ferry Services, [2008]  BCHRT  191,  May  27,  2008].   7
CASE #BC89
TERMINATION:
Being a Good Sport about a Layoff Isn’t the Same as Accepting It
An employer told an employee he was being laid off. Because the employment agreement didn’t provide for temporary layoffs, the employee was due notice. But the employer said the employee accepted the layoff and thus waived his right to notice, citing how agreeably he behaved after getting the bad news and his understanding that the company was going through hard times. The court didn’t buy it. The employee didn’t agree to the layoff, it said. He was just putting up a “good front” [Davies v. Fraser Collection Services Limited, [2008] B.C.J. No. 1368,  July 18,  2008]. 7
CASE #BC90
PRIVACY:
Requesting Diagnosis to Verify Disability Claim Is Privacy Violation
To claim benefits under a short-term disability plan, employees had to fill out a “Tier 1” claims form listing basic information about their medical condition, such as how the condition occurred, whether it required hospitalization, etc. In some cases, employees had to fill out a “Tier 2” claims form providing more detailed medical information, including a primary and secondary diagnosis. The arbitrator ruled that the Tier 2 form was too intrusive and that it was “unreasonable” to use, save in exceptional cases [Accenture Business Services for Utilities v. Canadian Office & Professional Employees' Union, Local 378 (Interim Relief Grievance), [2008] B.C.C.A.A.A.  No.  115  July  29,  2008]. 7
CASE #BC91
DISABILITY  DISCRIMINATION:
Was Employee Fired for Disability or Poor Performance?
An employee claimed that he was dismissed because of his disability—a bladder tumour requiring surgery. His employer claimed he was fired for poor performance, citing numerous complaints from other staffers. The employee claimed the first he heard of poor performance was after he notified the employer of his illness. The Human Rights Tribunal said the employee should get a chance to prove his claims and refused to dismiss the case [Madrazo v. Jim Pattison Auto Group (c.o.b. Jim Pattison Suzuki), [2008] B.C.H.R.T.D. No. 282, July 18, 2008]. 7
CASE #BC92
TERMINATION:
Firing Employee for Safety Violations Is Excessive
An employer fired an employee for twice failing to follow the company’s safety lockout procedures for servicing machinery. An arbitrator said that termination was excessive and cut the penalty to a five-day suspension. Reasons: The company didn’t warn the employee about the first violation but instead disciplined all at once for both violations; the employee hadn’t been disciplined before in his 12 years at the company; and the company didn’t enforce the lockout policy consistently [Kemess Mines Ltd. v. International Union of Operating Engineers, Local No. 115  (Hollett Grievance), [2008] B.C.C.A.A.A. No. 117,  Aug. 8, 2008]. 7
CASE #BC93
MEDICAL LEAVE:
Sick Leave Denial Is Too Hasty
A teacher requested unpaid compassionate care leave to care for his father suffering from Lou Gehrig’s disease. He then said he was suffering from stress and asked for paid sick leave for himself instead. His request was granted. He returned to teach but the next semester requested another paid medical leave for stress. Before the request was granted, he took off for England to be with his father. Unfortunately, the employer denied the request. The arbitrator ruled that the employer’s denial was unjustified. Even though it had doubts about the legitimacy of the employee’s stress claim, it should have gotten more information before denying leave [British Columbia Public School Employers’ Assn. v. British Columbia Teachers’ Federation (Law Grievance), [2008] B.C.C.A.A.A.  No.  126,  Sept.  3,  2008]. 7
CASE #BC94
WAGES:
Employer’s Big Win on Overtime Class Action Survives Supreme Court
An employer argued that employees couldn’t  bring a class action in civil court. The BC Court of Appeal agreed      and dismissed the case. Under the ESA, employees must assert wage claims individually to the Director of Employment Standards and can’t sue unless it’s for breach of contract. The failure  to pay overtime wasn’t  a   breach of contract claim. So it didn’t belong in court; and because class actions can’t be filed before the Director, that option was also out. The employee appealed, but now the Supreme Court of Canada  has refused to hear       the case. So the case stands and, unless the legislature changes it, is the law of BC [Macaraeg v. E Care Contact Centers  Ltd.,  [2008]  S.C.C.A.  293,  Oct.  9,  2008].    7
CASE #BC95
DISABILITY  DISCRIMINATION:
Alcoholism Doesn’t Spare Employee from Pink Slip
A supervisor who worked at a liquor store was caught stealing store goods. He blamed it on his alcohol  dependency. The store fired him anyway and he sued for disability discrimination. After ping-ponging back and  forth between arbitration and the Labour Board, the BC Court of Appeal ruled that the store didn’t commit discrimination. The supervisor was fired for stealing and the fact that he was dependent on alcohol was no factor    in the decision, the court ruled [British Columbia (Public Service Agency) v. British Columbia Govt. & Service Employees  Union,  2008  BCCA  357,  (CanLII),  Sept.  18,  2008].    7
CASE #BC96
GENDER DISCRIMINATION:
Employee Claims Pregnancy Made Her Lay-Off Target
A pregnant warehouse employee was laid off as part of a workforce reduction. She claimed she was targeted because of her pregnancy. The employer said it was because she made more mistakes than her colleagues. The employee admitted her mistake rate was higher but offered a good explanation: She processed more orders      than anybody else. The employer presented no evidence about other employees’ performance. So the tribunal   said the employee should get a chance to prove her discrimination claim and refused to dismiss the case [Klein
v. Advanced Forklift and Kahlon, 2008 BCHRT 395 (CanLII), Oct. 29, 2008]. 7
CASE #BC97
DISABILITY  DISCRIMINATION:
Employer Pays $35,000 for Injuring Employee’s Dignity
An insurance salesperson claimed that she suffered physical and mental disabilities as a result of harassment at work. After missing two years of work, she was fired. The company said her contract had been frustrated; the salesperson said she was fired because of her disability. The human rights tribunal ruled that the company had failed to accommodate her and ordered it to pay $35,000 in damages for injuries to the salesperson’s “dignity, feelings and self-respect” (and to pay her legal fees, too) [Senyk v. WFG Agency Network (No. 2), 2008 BCHRT 376  (CanLII), Oct. 8, 2008].  7
CASE #BC98
FAMILY LEAVE:
No Family Leave to Bring Son Home from College
A father took unpaid leave to bring his 19-year old son home from college, claiming the ESA provided such leave for an employee fulfilling responsibilities for the “care, health or education of a child in the employee’s care.” The BC Court of Appeal ruled he didn’t qualify for that leave because the 19-year old wasn't a 'child' any more and was capable of caring for himself [West Fraser Mills Ltd. (Eurocan Pulp & Paper Co.) v. Communications, Energy and Paperworkers Union of Canada, Local 298, 2008 BCCA 403 (CanLII), Oct. 15, 2008]. 7
CASE #BC99
AGE DISCRIMINATION:
Pasta Maker Claims He Was Fired Because of Age and Disability
After a medical absence due to gout, an employee returned to his job as a pasta maker  only to find a much   younger and stronger employee working in his department.  He  still  walked  with  a  limp  and  was  now  the  oldest employee in the department. Eventually, he got fired. The Human  Rights  Tribunal  found  that  he  had  shown enough evidence of age/disability discrimination to have his claims get decided at a trial [Flores v. Duso Enterprises  and  Duso  (No.  2), 2008  BCHRT  368  (CanLII),  Oct.  3,  2008]. 7
CASE #BC100
NATIONAL  ORIGIN DISCRIMINATION:
Firing Employee Because of Accent May Be Discrimination
An employee from South Africa claimed she was discriminated against because the company cited her accent    when they fired her. The court noted  that  while  the  Human  Rights  Code  doesn’t  specifically  protect  people who speak with an accent, basing unfavourable treatment on an accent could be evidence of discrimination on     the basis of national origin. So it refused to dismiss the case [Jones v.  In 2 Business, 2008 BCHRT 460 (CanLII),      Dec.  19,  2008].    7
CASE #BC101
SEXUAL HARASSMENT:
Drunk Employee Who Partied with Boss After Work Can’t Prove Harassment
A 16-year old clerical employee stayed after hours one night to get drunk with her boss. Later, the employee claimed the boss made sexual advances and filed a sex harassment complaint. The Human Rights Tribunal dismissed the case. The employee wasn’t working at the time, was under no obligation to stay after hours and voluntarily chose to stay and drink with the boss. So while the boss’s advances might have been unwelcome, they weren’t related to her employment [Chan v. Pryer, 2008 BCHRT 441 (CanLII), Dec. 4, 2008].    7
CASE #BC102
NATIONAL  ORIGIN DISCRIMINATION:
Paying Latin American Workers Less than Europeans Is Discrimination
An employer hired workers from Latin America and Europe to work on a tunnel project for the  Vancouver  Olympics. The company’s compensation policy for foreign workers paid a blended wage based on their previous projects. All workers were guaranteed no less than the Canadian equivalent. But because Latin American workers came from lower wage scale countries, they earned less than the Europeans. Even though the policy wasn’t deliberately discriminatory, it had the effect of treating Latin American workers less favourably. So the Human  Rights Tribunal found the policy illegal [C.S.W.U. Local 1611 v. SELI Canada and others (No. 8)], 2008 BCHRT 436 (CanLII),  Dec.  3,  2008].   7
CASE #BC103
RACIAL DISCRIMINATION:
‘Slavery’ Joke Is in Poor Taste But It’s Not Discrimination
A black truck driver claimed his manager committed racial discrimination. As evidence he noted that the manager referred to him as a “black man” and cited an incident when the manager quipped: “You don’t get paid. You’re a slave.” Calling an employee a “black man” isn’t discrimination, the human rights tribunal ruled; and the joke about slavery, while in poor taste, was an isolated incident and, given the bantering relationship between the two men, not enough to constitute discrimination [Feleke v. Cox, 2009 BCHRT 7,  (CanLII), Jan. 9, 2009].    7
CASE #BC104
DISABILITY  DISCRIMINATION:
Was Cook Fired Because of Restructuring or Mental Disability?
An employer fired a cook, allegedly due to a work shortage and restructuring. But the day after he was fired, the cook saw an ad for the position in the newspaper. He claimed that he had been fired because he had a mental disability. The employer denied the charge and argued that the ad was for a different position. But the human  rights tribunal refused to dismiss, saying a hearing was needed to determine if the cook’s disability was a factor in the employer’s termination decision [McKee v. Red Lion Tavern, 2009 BCHRT 27 (CanLII), Jan. 20, 2009]. 7
CASE #BC105
DISABILITY  DISCRIMINATION:
Was Cook Fired Because of Restructuring or Mental Disability?
An employer fired a cook allegedly due to a work shortage and restructuring. But the day after he was fired, the cook saw an ad for the position in the newspaper. He claimed that he had been fired because he had a mental disability. The employer denied the charge and argued that the ad was for a different position. But the human rights tribunal refused to dismiss, saying a hearing was needed to determine if the cook’s disability was a factor      in the employer’s termination decision [McKee v.  Red Lion Tavern,  2009 BCHRT 27  (CanLII), Jan. 20,  2009].          7
CASE #BC106
SEVERANCE:
Employee Who Signed Release Can’t Sue for Discrimination
A terminated employee signed a release in exchange for a $7,500 severance payment. He later tried to file a discrimination complaint. The company argued that the employee had waived his right to sue by signing the   release and accepting the severance payment. The Human Rights Tribunal  agreed. The employee didn’t  claim     that he didn’t  understand the release or was forced to sign it without getting a lawyer’s advice, it noted. In  addition, the severance payment he got was more generous than what he would have been entitled to under his employment  agreement  [Ghane  v.  Lush  Cosmetics  and  Bowers,  2009  BCHRT  13  (CanLII),  Jan.  12,  2009]. 7
CASE #BC107
MITIGATION OF DAMAGES:
Wrongfully Fired Employee’s Notice Cut Because of Casual Job Search
After getting fired from a jewelry store, an employee took his own sweet time finding new work, contacting only nine potential employers in eight months. And he put out feelers to those employers because he knew them, not because they were posting jobs. He didn’t follow up with the nibbles he got and didn’t even review help wanted ads or contact a search agency. The court ruled that the employee didn’t “mitigate” his damages and chopped his notice from 18 to 12 months [Bates v. John Bishop Jewellers Limited, 2009 BCSC 158 (CanLII), Feb. 12,  2009].   7
CASE #BC108
RELIGIOUS  DISCRIMINATION:
Paying Sikh Courier Less Isn’t Religious Discrimination
A Sikh driver claimed that his courier company paid him less than other drivers because of his religion. The company claimed that its pay rate decisions were based on driving experience and difficulty of the route and denied even knowing what religion each driver practiced. A Human Rights Tribunal found no evidence of religious discrimination and threw out the complaint [Walia v. Barca Enterprise and Dion, 2009 BCHRT 70 (CanLII), Feb. 19,  2009].   7
CASE #BC109
WAGES:
New Wage Protection Program Covers Third Party Payments
A trucking company filed for bankruptcy. The union sought payment of unpaid wages for its members under the new federal Wage Earner Protection Program. The union claimed wages included payments by the employer to third parties on behalf of employees, such as union dues and payments to third party service providers. The court agreed, reasoning that the definition of wages under WEPP was “broad enough” to include “holiday and overtime pay and all employee benefits and entitlements” including payments made to third parties on behalf of the employee [Ted Leroy Trucking Ltd. and 383838 B.C. Ltd. (Re), 2009 BCSC 41  (CanLII), Jan. 23, 2009].       7
CASE #BC110
PAY EQUITY:
No Discrimination for Unequal Pay after Inequality Was Corrected
An employee who complained to her employer that she was paid $4 to $6 per hour less than men to do the       same job got a raise and back pay.  She later filed a sex discrimination complaint citing both the unequal pay         and comments made by company officials about her sexual preferences. The Tribunal refused to hear the pay complaint because the matter had been resolved internally. But it agreed to hear the complaint about the discriminatory comments because that matter hadn’t been resolved [Jules v. United Native Nations Society and Johnson,  2009  BCHRT  115   (CanLII),  March  23,  2009].    7
CASE #BC111
DISABILITY  DISCRIMINATION:
Firing Disabled Employee Was Discrimination
After a miraculous recovery from severe brain injury, an employee got a job as a groundskeeper. After being fired and rehired, the employee was fired again just before he became eligible to join the union. The employer claimed it was closing the work yard he had worked in; but it never did. The human rights tribunal found evidence that discrimination was at least one of the factors in the termination. But since the employee didn’t ask for any damages, it just ordered the company to refrain from treating others the way it treated the employee [Mills v. Norex Civil Contractors, 2009 BCHRT 99, March 9, 2009].   7
CASE #BC112
DISABILITY  DISCRIMINATION:
Employee Sneaks into Supervisor’s Office, Sues Over What She Finds
An employee claimed that her supervisor and the company president knew that she suffered from depression      but did nothing to help her.  Later,  she snuck into  her supervisor’s office and found an email complaining about     an unnamed employee’s moods and suggesting that the  employee  needed  to  “get  laid.”  The  employee  was  fired for being untrustworthy. She claimed the email was sex harassment. The Human Rights Tribunal  dismissed   the sex harassment claim but said the employee might have a valid disability claim [Stanley v. Prince George Construction  Association,  2009  BCHRT  94  (CanLII),  March  6,  2009].  7
CASE #BC113
CONSTRUCTIVE DISMISSAL:
Minor Underpayment Isn’t Constructive  Dismissal
An investment adviser claimed that she was constructively dismissed when her company failed to pay her a form of commission called “trailer fees.” The court acknowledged that the company had made mistakes calculating the fees but said it didn’t commit constructive dismissal. The most the adviser lost was 6% of compensation and that wasn’t significant enough, absent other changes to the employment arrangement, to cause constructive dismissal, the court reasoned. Besides, the mistake was honest and understandable and the company took steps to correct it [Pavlis v. HSBC Bank Canada, 2009 BCSC 498 (CanLII), April 9, 2009]. 7
CASE #BC114
GENDER DISCRIMINATION:
Historical Park Can Ban Earrings for Male Employees
An employee at a historical park claimed discrimination because only female employees were allowed to wear earrings. The park countered that it was trying to recapture a historic period in which men didn’t wear earrings.   The court said the no-earring policy didn’t violate the Human Rights Code because it wasn’t arbitrary, was based    on historical research and didn’t offend the employee’s dignity [Callahan v. Capilano Suspension Bridge, 2009  BCHRT  127  (CanLII),  April  7,  2009].   7
CASE #BC115
DISABILITY  DISCRIMINATION:
City Can Fire Alcoholic Manager for Refusing to Be Monitored
The manager of a city’s fleet services, a safety-sensitive position, drank a bottle of alcoholic cider during    lunch and was suspended for a week. He returned to a non-safety-sensitive position and agreed to undergo monitoring and random urine, blood and breath testing. When the manager refused to agree to another year of monitoring as recommended by his doctor, the city fired him. The BC Human Rights Tribunal ruled that the city had accommodated the manager and that firing him for not agreeing to monitoring wasn’t discrimination [Taylor
v. City of New Westminster, [2009] BCHRT 139 (CanLII), April 14, 2009]. 7
CASE #BC116
TERMINATION:
Employer Must Pay Damages to Apprentice It Wrongfully Accused of Theft
An apprentice was terminated before completing his apprenticeship. The employer claimed the termination was due to shortage of work but listed the reason for termination as “dismissal” on the ROE because it suspected the apprentice of theft. The apprentice was unable to find another sponsor and sued for breach of the apprentice agreement. The court agreed and awarded him damages, including special and punitive damages [Marchen v. Dams Ford Lincoln Sales Ltd., 2009 BCSC 400 (CanLII), March 26, 2009].      7
CASE #BC117
TERMINATION:
Disobeying Improper Directive Is Not Insubordination
A hotel fired a general manager for insubordination after she disobeyed a directive to approve a budget. The manager said she didn’t follow the directive because she felt the budget objectives were unreasonable and unachievable. The court ruled that the hotel didn’t have just cause to fire the manager for insubordination.  An employer has no right to demand that an employee approve a budget she doesn’t believe is reasonable, it explained [Adams v. Fairmount Hotels & Resorts, Inc., 2009 BCSC 681 (CanLII), May 22, 2009].     7
CASE #BC118
DISABILITY  DISCRIMINATION:
Not Letting Employee With Injured Eye Work Indoors Is Discrimination
A doctor verified that an employee’s injured eye was sensitive to light and that he’d have to work inside for at least a week. A month later, the employee still couldn’t do his outdoor duties. So the employer cut his hours and eventually took him off the schedule and claimed he quit. Ruling: The employer didn’t reasonably accommodate the employee. The employer never asked how long beyond the initial week he’d have to work outdoors, the tribunal explained, or show why letting him work indoors would be an undue hardship [Roberts v. T. MacCrae Family Sales, 2009 BCHRT 181 (CanLII), May 20, 2009].   7
CASE #BC119
WORKERS’ COMPENSATION:
Basing Workers’ Comp for Mental Illness on Trauma Is Discrimination
An employee who suffered post-traumatic stress disorder following the rupture of a natural gas line at his workplace was denied workers’ comp. The reason: Mental injuries are covered only if they’re the direct result of a traumatic event that happens in the workplace. The court ruled that this limitation was discriminatory because it excludes coverage for purely mental work-related injuries not related to traumatic events [Plesner v. British Columbia Hydro and Power Authority, 2009 BCCA 188 (CanLII), April 30, 2009].       7
CASE #BC120
CONSTRUCTIVE DISMISSAL:
Changing Job Duties and Eliminating Bonus Is Not Constructive Dismissal
After the forestry company he worked for was acquired, things started going downhill for a 57-year-old manager. His duties were scaled back; the employees he supervised were either fired or reassigned; and the annual bonus he had received for years was phased out. The manager claimed constructive dismissal. But the court dismissed his case. The manager’s contract gave the company the right to make unilateral changes to his duties and working conditions without extra compensation; by contrast, the contract did not say that the manager had a guaranteed right to receive a bonus each year [Robertson v. West Fraser Timber Co., [2009]
B.C.J. No. 900, May 4, 2009]. 7
CASE #BC121
SEVERANCE:
No Severance Due to Employee Who Takes New Job While on Leave
A senior librarian at the University of BC negotiated a severance package that included a lump-sum severance and salary continuance to be paid at the end of a long leave. But while she was on leave, the librarian took a job with another school. So the University tore up the settlement and refused to pay her the lump-sum. The Court dismissed the librarian’s lawsuit, ruling that by accepting full-time work, the librarian had repudiated the settlement agreement and relieved the University of any further obligations [Quinlan v. University of BC, 2009 BCCA  248 (CanLII), June 5, 2009].    7
CASE #BC122
WAGES:
Fired Restaurant Manager Demands $200 Per Night in Tips
A restaurant manager sued for wrongful dismissal damages, including tips. But she had no records to back her   claim that she earned $200 per night in gratuities. But the restaurant didn’t  have good records, either.  So, the  court ruled that the manager’s claim was reasonable even though the amount was higher than somebody in          her position and experience usually pulls down in tips. The restaurant was high end and tips were higher than         at other community restaurants, the court reasoned [Chapple v. Umberto Management Ltd., 2009 BCSC  724  (CanLII),  June  1,  2009].   7
CASE #BC123
DISABILITY  DISCRIMINATION:
Company Didn’t Accommodate Visually Impaired  Employee
A drug company employee on disability with failing eyesight wanted to return to work but couldn’t reach agreement with her employer. The BC Human Rights Tribunal ruled that the employer failed to accommodate her. The company’s return to work plan didn’t address how to accommodate the worker’s reading difficulty or night driving restrictions, the Tribunal explained [Kerr v. Boehringer Ingelheim (Canada) (No. 4), [2009] BCHRT 196  (CanLII), June 9,  2009].  7
CASE #BC124
DISABILITY  DISCRIMINATION:
Employee Fired for Safety Violations, not Bad Back
A company suspended and then fired an employee. He claimed he was fired for missing time because of back      pain from an old injury. But the BC Human Rights Tribunal dismissed his discrimination complaint. The evidence showed that he was fired not because of his back problem but for not wearing safety boots and seatbelts and driving with his foot out the window.  The fact that he often showed up late for work without calling in didn’t      help the employee’s case either [Darling v. Mini-Load Disposal, [2009] BCHRT 210  (CanLII), June 12,  2009]. 7
CASE #BC125
TERMINATION:
Funeral Home Fires Employee for Theft
A client asked a funeral home to return the ring that was on the person of his loved one before she was buried. The owner asked the funeral director where the ring was and after a suspiciously brief investigation, he produced it. The director denied any wrongdoing but the owner warned him about theft. Later, a co-worker accused the director of reaching into another employee’s purse. So the director was fired. Again, the director vehemently denied the charge. The two sides wanted a summary trial but the court ruled that a full trial was needed to determine the truth [Gordon v. Service Corp. International (Canada), [2009] B.C.J. No. 1534, July 30, 2009].   7
CASE #BC126
TERMINATION:
No Excuse for Employer Not to Show Up for Wrongful Dismissal Trial
An employee sued Company A and Company B for wrongful dismissal. Company A was owned by a husband and Company B by his wife. Neither one showed up for the trial. So the court went ahead without them and found both companies liable for $94,000. The husband clearly knew about the case; but the wife claimed her husband kept her out of the loop. But the court didn’t believe her. There were voicemails about the case left on her machine and letters demanding papers sent to her home. The wife was either “deliberately and inexcusably inattentive or willfully blind,”  the court concluded [Doyle v.  Lunny  Design and Production Group    Inc.,  [2009]
B.C.J. No. 1361, July 7, 2009]. 7
CASE #BC127
DISABILITY  BENEFITS:
Did Employee Wait Too Long to Make Disability Claim?
A sales rep took disability leave and received benefits from her employer. Two years later, her illness was diagnosed as something more serious and she applied for long term disability. The claim was denied and two years later, the rep sued. The insurer argued that the rep hadn’t submitted a proof of loss claim within the two years, as the policy required. The court disagreed, saying the rep had two years from the formal denial to file. And since she made that deadline,  she could sue [Colgur v.  Manufacturers Life Insurance Co.,  [2009] B.C.J.  No. 1644, Aug. 17,  2009].        7
CASE #BC128
TERMINATION:
Classroom Complaints Not Just Cause to Fire Teacher
College students complained that their instructor routinely dished out criticism for their laziness and lack of intelligence.  The campus manager sat in on the instructor’s classes but detected no problems. Still,  he did speak    to the instructor about changing his teaching style. Soon thereafter, the college terminated the instructor without notice, claiming it needed a teacher with a different skills set. The court ruled that the instructor’s supposed classroom quirks weren’t  just cause and that the college had to pay him the rest of the $2,400 owed under            the contract. But it also ruled that the college didn’t commit discrimination or show bad faith [Ntibarimungu v. Vancouver  Career  College  Inc.,  [2009]  B.C.J.  No.  1657,  Aug.  11,   2009].   7
CASE #BC129
FAMILY-BASED  DISCRIMINATION:
Making Single Parent Work Overtime Isn’t Family Discrimination
A mover and single father fired for refusing to work overtime because he needed to take care of his young son   sued his employer for family status discrimination. The Human Rights Tribunal dismissed the case. The company needed to count on its employees to work overtime, and for five years, the mover had manipulated his child care schedule to meet that demand. Nothing had changed, the Tribunal reasoned. In fact, the Tribunal suspected the mover of having ulterior motives—dislike of working at construction sites—for choosing this moment to raise a stink over overtime [Falardeau v.  Ferguson Moving, 2009 BCHRT 272  (CanLII), Aug. 11,  2009].          7
CASE #BC130
SEXUAL HARASSMENT:
One Remark Not Enough to Be Sex Harassment
A driver sued his company for sex harassment after his supervisor told him to “do him.” The HR manager investigated and determined that even if the comment was made, it wasn’t by itself enough to constitute harassment. A Human Rights Tribunal agreed and dismissed  the  complaint.  Even  though  the  company  didn’t have a sex harassment policy, it handled the driver’s claim appropriately, said the Tribunal [Hozzar v.  MVT Canadian  Bus,  2009  BCHRT  297  (CanLII),  Sept.  3,  2009]. 7
CASE #BC131
SEVERANCE:
Severance Based on Actual, Not Anticipated Earnings
A salvage company terminated a manager returning from maternity leave with 16 months’ severance, one for each year she had served the company. The manager claimed that she should have been offered a higher paying position with the organization and demanded that severance be adjusted accordingly. The court disagreed, saying that it was legitimate for the company to base severance on her position at the time of termination and not the higher salary she anticipated making after returning from leave [Dawydiuk v. Insur. Corp. of BC, [2009] B.C.J.  No. 1843,  Sept. 15,  2009]. 7
CASE #BC132
GENDER DISCRIMINATION:
Asking Worker to Remove Her Necklace Isn’t Sex Discrimination
A  supervisor  at  a  fish  processing  plant  asked  a  female  worker  if  she  was  wearing  a  necklace.  She  refused  to answer, saying that what she had on under her clothes was none of his business. But the supervisor was motivated by safety, not nosiness. Necklaces can get entangled in machinery and other workers had been asked     to remove them. So the Human Rights Tribunal said the supervisor didn’t commit sex discrimination [Martin v. Ocean  Fisheries,  [2009]  BCHRT  307  (CanLII),  Sept.  14,  2009]. 7
CASE #BC133
HEALTH & SAFETY:
Is Franchisor an ‘Employer’ Under OHS Law?
A health and safety inspector issued four orders to the franchisor of two service stations. The franchisor appealed, arguing that he wasn’t an “employer” under the Workers’ Compensation Act—the franchisee was. The court found that the franchisor was an “employer” because it had control over the service stations. But because of a procedural glitch, the franchisor never got a chance to challenge the orders. So the court ordered that he be given that chance now [Petro-Canada v. BC (Workers’ Compensation Board), [2009] BCCA 396 (CanLII),  Sept.  16,  2009].  7
CASE #BC134
RECRUITMENT:
Employee Claims Company Lied About Its Finances during Recruitment
A financial controller with a wife and two young kids leaves a secure job to work for a lumber company 100 miles away. Three weeks into his new job, the company announces that it’s in financial trouble and makes an across-the-board payroll cut of 25%. The controller sues the company for negligent misrepresentation. During the recruiting process, company representatives told the controller that the company was “holding its own” even though the lumber industry was struggling. But this wasn’t an assurance of a long-term and steady job, ruled the Court [Lesage v.  Canadian Forest Products Ltd., [2009] B.C.J. No. 2074,  Oct. 20, 2009].      7
CASE #BC135
GENDER DISCRIMINATION:
Accountant Fired for Performance, Not Pregnancy
An accountant claimed she was fired by the technology company she worked for because she was pregnant; the company claimed she was fired for poor performance. The Human Rights Tribunal said the accountant had no chance to win her case and threw out the complaint. There was no evidence that pregnancy had anything to do with the firing. The company made the decision to fire her at least two weeks before it became aware that she was pregnant, the Tribunal explained [Sharma v. Masuhara, [2009] B.C.H.R.T.D. No. 347, Oct. 15, 2009].     7
CASE #BC136
PENSIONS:
Notice Period Counts as Pensionable in Determining Pension Lump Sum
A manager who had been with the same cement company for 26 years was ready to return to work after a 28-month medical absence. But since there was no position for him, the company ended his employment.   The court found the company liable for wrongful dismissal and awarded the manager 22 months’ notice and
$200,000 in damages. The company paid the manager a lump sum pension amount based on his years of pensionable service but didn’t include the 22 months’ notice as pensionable service. The court ruled that those 22 months counted as pensionable and ordered the company to pay the manager an additional $44,000. It also ordered the company to pay the manager’s legal bills [Lewis v. Lehigh Northwest Cement Ltd., [2009] B.C.J. No. 1985,  Oct.  8,  2009]. 7
CASE #BC137
TERMINATION:
Wrongfully Dismissed Employee Wins Double Legal Costs
An employer rejected an ex-employee’s offer to settle a wrongful dismissal lawsuit for $100,000. The case goes to trial and the employee wins. The employee then asks for double his costs, under a BC rule of procedure (Rule 37B) that allows judges to make parties that refuse reasonable settlement offers to pay the winning side’s legal costs. The court agrees. The employer should have taken the settlement offer and calculatedly risked double costs when it turned it down [Huston v. Michaels of Canada, ULC, [2009] B.C.J. No. 2308, Nov. 20, 2009]. 7
CASE #BC138
DISABILITY  DISCRIMINATION:
Attendance Management Isn’t Disability  Discrimination
A forklift driver misses 45  days of work and is uncertain when she’ll  return. The company makes  her participate    in its attendance management program.  The  driver  claims  her  absence  is  due  to  a  mental  illness  and  sues  the company for disability discrimination. But the Human Rights Tribunal dismisses the case. There’s nothing discriminatory about monitoring employees’ attendance and issuing warnings to employees with excessive rates    of absenteeism, it explains [Stewart v. Brewers Distributor Ltd., [2009] B.C.H.R.T.D. No. 376, Nov. 9, 2009]. 7
CASE #BC139
DISABILITY  DISCRIMINATION:
Employee Isn’t Lazy, She Has a Bad Back
Four days into  their probationary arrangement, the owner of a nutrition store fired a part-time manager as not      fit for the job. The owner also made some unfortunate remarks, calling the manager “lazy”  and complaining     about having to mop the floor while “you  sat on your ass.”  The manager had a bad back and muscle issues           and had to perform part of her job sitting down. The owner knew this when it hired her. So the Human Rights Tribunal  found the owner liable for disability discrimination [Hurn v.  Healthquest Consulting,  [2009] B.C.H.R.T.D.   No.  435,  Dec.  18,  2009].    7
CASE #BC140
GRIEVANCE PROCEDURES:
Separate Attendance Grievances Require Separate Arbitration
Nine employees were disciplined for absenteeism or lateness. Although the punishments all came down the same day, the cases were unrelated. So the employer objected to having them all decided in one case before a single arbitrator. The arbitrator agreed. Although labour law allows “group grievances” to be heard in one arbitration, this wasn’t a “group grievance”  but a “group  of” separate grievances that couldn’t  be bundled, the arbitrator explained [World Color-Quebecor v. Communications, Energy & Paperworkers Union Local 525-G (Attendance Grievance), [2009] B.C.C.A.A.A. No. 146,  Dec. 4, 2009].       7
CASE #BC141
RACIAL DISCRIMINATION:
Depression No Excuse for Filing Discrimination Complaint Late
A casino security guard from Malaysia of the Sikh religion sued his ex-employer for racial discrimination 7 ½ months after he was fired. The deadline for filing a human rights complaint in BC is 6 months. The guard blamed the delay on his depression. But the Tribunal didn’t buy it, noting that the guard didn’t document his depression or explain how it prevented him from filing the complaint on time [Gill v. Great Canadian Casinos Inc.,  [2009]  BCHRTD  417,  Dec.  7,  2009]. 7
CASE #BC142
DISABILITY  DISCRIMINATION:
Casual Employee’s Layoff Is for Poor Performance, Not Disability
A teaching assistant who wore a hearing aid and had bipolar disorder sued a school district for disability discrimination. The district acknowledged that it had laid off the assistant but claimed the decision was due to performance problems, not disability. The Human Rights Tribunal  agreed, citing the assistant’s long record of        not being offered jobs after probationary positions and negative performance appraisals [Dofka v. Prince George School  District  No.  57,  [2010]  B.C.H.R.T.D.  No.  27,  Feb.  1,  2010].  7
CASE #BC143
SEVERANCE:
Fired Apprentice Gets Notice, Not Full Amount Left on Contract
An auto body shop fired an apprentice after his brother stole products from the shop. The shop claimed he was laid off due to lack of work. The court ordered the shop to pay the apprentice for the full 4 years left on the contract ($18,151), $25,000 for his loss of journeyman status and $100,000 in punitive, or Wallace damages. The BC Court of Appeal agreed that the dismissal was wrongful but cut the damages. An apprentice agreement isn’t a fixed term contract but contingent on availability of work. So it reduced the $18,151 to statutory notice; and the shop’s conduct wasn’t egregious enough for Wallace damages [Marchen v. Dams Ford Lincoln Sales Ltd., [2010]  B.C.J.  No. 86, Jan. 20,  2010]. 7
CASE #BC144
INSURANCE FRAUD:
Court Orders Accident Victim to Give Insurer Facebook Usage Data
A man sued his insurance company for brain injuries in a car accident that allegedly left him unable to work. The insurance company claimed that the victim’s fatigue was caused by his using Facebook from 11  p.m. to   5
a.m. each night. The court ruled that the insurance company had a point and ordered the victim to turn over metadata from his computer so the insurer could use his usage patterns as evidence in the lawsuit [Bishop v. Minichiello,  2009 BCCA  555,  Dec. 8, 2009].  7
CASE #BC145
DISABILITY  DISCRIMINATION:
Demoting Employee Who Can’t Work Full-Time to Part-Time  Discrimination
After using up all 6 of her intermittent leave absences, an employee with a chronic illness was told she’d have to work at least 30 hours per week to keep her full-time status. Despite attempts at accommodation, she averaged just 24 hours per week and was knocked down to part-time, thereby cutting her pension. The BC Human Rights Tribunal ruled that the company’s strict attendance policy wasn’t discrimination and that it would be undue hardship to make it pay an employee like a full-timer even though she couldn’t put in full-time hours [Sleigh v. Stream Global Services, 2010  BCHRT 24, Jan. 29, 2010].     7
CASE #BC146
SEVERANCE:
Are Corp Directors of Bankrupt Company Personally Liable for Severance?
After the company they used to work for went bankrupt, 2 senior managers sued the company’s corporate directors to collect the severance they were owed. Sec. 119(1) of the Canada Bus. Corps. Act makes directors personally liable for a company’s debts to employees for “services rendered.” But the court said that the severance payments were damages, not debts for services. As a result, the employees couldn’t rely on Sec. 119(1) to get around the protection for directors against liability for corporate debts under the bankruptcy laws [Redcorp Ventures Ltd. (Re), [2010]  B.C.J. No. 279,  Feb. 18,  2010].    7
CASE #BC147
NON-COMPETE:
Court Refuses to Enforce Over Broad Non-Compete
A freight company sued to prevent an ex-employee from wooing its customers for a competing firm. The employee’s contract included 2-year non-compete and non-solicitation clauses but the court refused to enforce them because they were too broad and too long in duration. The ex-employee’s activities with the competitor did no serious damage to the company, the court added [F & G Delivery Ltd. v. MacKenzie, [2010] B.C.J. No. 249,  Feb. 12,  2010].    7
CASE #BC148
WALLACE  DAMAGES:
Demotion Is Constructive Dismissal but Not Wallace-Worthy
With car sales way down, a GM dealer had to demote its long time shop manager to a technician position with a cut in salary from $78,000 to $60,000. After 2 weeks in the new position, the manager left. The court awarded him 14 months’ notice. But while it constituted constructive dismissal, the unilateral demotion was undertaken for legitimate business and wasn’t the kind of bad faith conduct warranting Wallace damages [Sifton v.  Wheaton Pontiac Buick GMC (Nanaimo) Ltd.,  [2010] B.C.J. No. 484, March 19,  2010].     7
CASE #BC149
MITIGATION OF DAMAGES:
Is Taking Junior Position in New Field Failure to ‘Mitigate’?
After a 40-year run, an IBM executive was terminated without cause and took a job as a junior insurance salesman. IBM acknowledged that the dismissal was wrongful but asked the court to cut damages because the executive didn’t try hard enough to find a higher-paying job in his field. The court rejected the "failure to mitigate” argument. The executive did look for work with his ex-clients but they were downsizing. And as “a trained technician in a highly specialized area,” his skills had little value outside that field [Waterman v. IBM Canada Ltd. [2010] B.C.J. No. 510,  March 23, 2010].   7
CASE #BC150
PENSIONS:
Release of Company Doesn’t Cover Consultant
Employees that accepted their company’s offer to cash out their benefits under their current defined benefit pension plan and roll the money into  a newly formed defined contribution plan claimed that they got a raw        deal. Since they later signed a release with the company when they were terminated, the employees sued not      the company but its pension consultant for breach of fiduciary duties. The release covered the company and its “agents.” But the court ruled that the consultant didn’t count as  an  “agent”  [Dawson  v.  Tolko  Industries  Ltd., [2010]  B.C.J.  No.  479,  March  18,  2010].  7
CASE #BC151
DISABILITY  DISCRIMINATION:
Employee Fired for Attitude, Not Perceived Disability
An electrical engineer from Iran who had to take a job as a repair technician claimed he was fired because     his supervisor didn’t think he was physically strong enough. Lack of physical strength isn’t a disability but the technician claimed the company fired him because it perceived him to be disabled which is just as illegal. But the Human Rights Tribunal was having none of it. The real reason the technician was fired was his unwillingness to do physical tasks not included in his job description, it concluded [Shahabi v. Solutions Integrees SSP Inc., [2010] B.C.H.R.T.D.  No. 122,  April 9,  2010]. 7
CASE #BC152
TERMINATION:
Company Can Sue Ex-Employee to Recover Bribes
A CRA audit revealed that mining company managers who had concluded a wealthy buy-out agreement had received about $750,000 in “secret commissions” while working for the firm. The BC Supreme Court ruled that the company could sue to get back the money. The managers had violated their contract, their fiduciary duty and their duty of good faith, said the court, and that if the company had known what was going on, it would have fired them for cause and not bought them out [Procon Mining & Tunnelling Ltd. v. McNeil, [2010] B.C.J. No. 648, April 12,  2010].   7
CASE #BC153
PENSIONS:
Injured Roofer Denied Boost in Impairment Pension
An injured roofer awarded $894 per month as a loss of earnings (LOE) pension by the Workers’ Comp  Board         was so dissatisfied with the award that he filed no fewer than 24  appeals in 14  years. The roofer claimed he         was entitled to more based on his $800 per week in earnings. But the appeals board said he was really making
$161 per week in long-term wages and that there was no reason to increase his permanent impairment function pension since the LOE pension was more than adequate to cover his loss of earnings [Gonzalez v. BC (Workers’ Compensation Board), [2010] B.C.J. No. 634, April 9, 2010].     7
CASE #BC154
WAGES:
BC Court: WEPP Covers Not Just Wages But Benefits
Unions representing employees of a bankrupt a trucking company sought wages and benefits for its members under the new federal Wage Earners Protection Program. The receiver claimed that the WEPP didn’t cover benefits. The court ruled that the WEPP covers other forms of compensation, including payments to third parties on the employees’ behalf. Interpreting the term “wages” literally to exclude such payments would defeat the WEPP’s purpose of protecting employees of bankrupt companies, it explained [Ted Leroy Trucking Ltd. v. Century Services Inc., [2010] B.C.J. No. 821,  May 6, 2010].    7
CASE #BC155
CONSTRUCTIVE DISMISSAL:
Company’s Loss of Lucrative Product = Termination of Salesman
A salesman could no longer sell a lucrative e-payment solution after the bank he worked for ended its 10-year alliance with Visa, MasterCard and Interac payments. The bank offered the salesman a lower paying position and promised that it would generate a home grown product as good as the previous one. He declined the offer. The court ruled that the salesman had been fired and not resigned. The new position was nowhere nearly as potentially profitable as the old one. But it also said that the salesman’s refusal to take the offer was unreasonable and cut his notice for failing to mitigate his damages [Whiting v. First Data Canada Merchant Solutions ULC, [2010] B.C.J. No. 1026,  May 31,  2010].    7
CASE #BC156
PRIVACY:
No Suing Ex-Employer for Disclosing Reports of Abuse to Prospective Employer
A group home hired an employee to work with behaviorally disturbed youth before finishing his background check. Sure enough, a report released by his previous employer, the Ministry of Children and Family Development, revealed that the employee might have abused his daughter. The employee sued the Ministry for releasing the report. The court dismissed the case. It wasn’t defamatory to release the report because the communication between the Ministry and the group home was privileged; and the Ministry official didn’t have a duty to confirm the report’s accuracy before releasing it, said the court [Harrison v. British Columbia, [2010] B.C.J. No. 806, May 5, 2010].    7
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CASE #MA01
WORKERS’ COMPENSATION:
Workers’ Comp Board Can Sue Out-of-Province Driver for Negligence
A worker  riding in the passenger seat suffered serious injuries when the truck he was being driven in ran     into another vehicle. The WCB paid the worker’s claim and then turned around and sued the truck driver for negligence. The driver asked the court to throw out the case. The court refused. Manitoba law says that injured workers can’t sue if they accept money from a workers’ comp claim. But it also says that once the WCB pays out, it can sue the person who caused the injury if that person is from outside of Manitoba. The truck driver in this case was from Saskatchewan. So the court said the WCB could sue the driver to get back the money it paid to the injured worker [Workers’ Compensation Board v. Mills, [2005] M.J. No. 203, May 26, 2005].   7
CASE #MA02
WAGES:
Company Must Make Severance Payments After Closing Down
Under the terms of a collective agreement, a business forms manufacturer promised to make lump sum severance payments to “current employees” in April 2004. On December 12,  2003, the company shut down the plant and terminated all but four employees. The plant claimed that only those four employees were entitled to the payment. The union claimed that all employees working at the plant at the time of the shutdown were entitled to the payment. The arbitrator ruled that the union was right. The history of the negotiations revealed that the plant agreed to the lump sum payment as an alternative to a wage increase because it didn’t want to jack up the company’s wage scale. The arbitrator also ruled that the payment wasn’t a bonus but linked to the employees’ performance of their regular duties. The plant appealed, but the court said that the arbitrator’s decision was reasonable [Moore North America v. Communications,Energy and Paperworkers Union of Canada, Local 341, [2005] M.B.Q.B. 173  (CanLII), Aug. 2,  2005].  7
CASE #MA03
MITIGATION OF DAMAGES:
Mitigation of Losses Doesn’t Require Supervisor to Accept Demotion
After her position was eliminated, a restaurant supervisor was offered the opportunity to continue working as hostess/cashier for a 10 percent pay cut. The new position also involved varied shifts. The supervisor considered  the offered position a demotion and turned it down. She left the restaurant and sued for constructive termination. The restaurant claimed that the supervisor should have mitigated, that is, reduced her losses by accepting the waitress position, at least until she found another job. The court disagreed and ordered the restaurant to pay the worker  close to $27,000.  It was completely reasonable for the supervisor to leave when the restaurant changed  her wages, hours and core duties and asked her to work with employees she used to supervise, the court said [Wiens  v.  DVMH  Holdings  Ltd.,  [2005]  M.J.  No.  437,  Nov.  23,  2005]. 7
CASE #MA04
NON-COMPETE:
Employer Can’t Sue Employee Without Express Promise Not to Compete
A tire dealer decided to sell his business to a competitor. The sale agreement included a promise of employment, which the dealer could get out of simply by giving four weeks’ notice. There was no non-compete clause. After a few months, the dealer realized the new owner was a bad fit, so he gave his notice and went to work for another company. Two of his biggest customers followed him. His former employer sued him for breaching his employment agreement and fiduciary duties to the company. But the court threw out the lawsuit because neither the sale agreement nor the dealer’s employment agreement included an express promise not to compete, and the court refused to imply one into either contract. Plus, the dealer didn’t breach any fiduciary duty because he didn’t steal the customers away; they chose to follow him, the court said [Denray Tire Ltd. v. Kotowicz, [2005] M.J. No. 501,  Dec. 21,  2005].   7
CASE #MA05
WORKERS’ COMPENSATION:
WCB Can Recover More from Negligent Driver than It Paid to Victim
An employee for a soda manufacturer was riding in a company truck when another truck hit him from behind. The employee received workers’ compensation and the Workers’ Compensation Board (WCB) sued the driver of the second truck and his employer for more money than it paid to the victim. The employer denied liability for the excess. But the court held that the WCB could recover every penny the driver was responsible for, even if it was more than the WCB actually paid the victim, as long as the victim eventually got that money [Workers’ Compensation Board v. Mills, [2005] M.J. No. 433, Nov. 30, 2005].     7
CASE #MA06
DISABILITY  BENEFITS:
Politician Can Pursue Disability Claim When He Leaves Parliament
An employee making $60,000 per year suffers serious injuries in a car accident and starts receiving disability benefits. He’s then elected to the Parliament of Canada, a job earning $140,000. Manitoba insurance law says that the right to receive disability benefits to replace lost income ends when the recipient gets a job that pays more than the income the benefits are designed to replace. So the insurance company claims that the employee forfeited his right to get benefits when he was elected to Parliament. The employee claims that because being a member of Parliament is only a temporary position, he can still pursue his claim when he leaves. The Automobile Injury Compensation Appeal Commission agrees and the court upholds the decision on appeal [Fletcher v. Manitoba Public Insurance Corporation, 2006 MBCA 57 (CanLII), June 2, 2006].     7
CASE #MA07
HEALTH & SAFETY:
Employer Must Pay for Pen-Rider’s Injuries
A cattle feed-lot hired an 18-year-old pen-rider to observe and round-up unhealthy cattle. The pen-rider brought two of her own horses to work because the job was too rigorous for just one horse. One of the horses lost       a shoe. The employee told her boss, who promised to fix it. But he never did. The employee got back on the horse assuming that the horse was shoed and ended up falling as a result. She spent almost four months in the hospital recovering. Then she sued her employer for failing to provide a safe working environment. The employer argued that it shouldn’t be responsible for her injuries because falling was an inherent part of the job. The court acknowledged that the employee’s job was inherently dangerous, but found the employer primarily responsible for the accident because he never trained employees about the dangers of pen-riding or how to avoid them. Plus, he should have warned the employee not to ride the shoeless horse or offered another horse or alternate duties until her horse was re-shoed [Rudd v. Hamiota FeedLot Ltd., [2006] M.J. No. 36, Jan. 31, 2006].    7
CASE #MA08
DISABILITY  DISCRIMINATION:
Injured Employee Took Too Long to File Discrimination Complaint
A steel manufacturer was fined $10,000  after an employee injured his hand. A month later,  the employee was  fired. Two years after that, he sued the manufacturer for discrimination. A workplace safety and health officer investigated the claim and dismissed it. On appeal, the Manitoba Labour Board upheld the dismissal because the employee took too long to file the complaint. The Manitoba Court of Appeal upheld the board’s decision [Janzen
v. Hi-Tec Industries Ltd., [2006] M.J. No. 15, Jan. 23, 2006]. 7
CASE #MA09
PUBLIC HEALTH:
Aboriginal Landowners Must Comply with Indoor Smoking Act
A hotel owner was found guilty  of 13  violations  of  the new  MB law  banning smoking in  public  indoor  places  and fined $2,550. The hotel owner claimed the law was unconstitutional because it doesn’t apply to Aboriginal landowners. The fact that two neighboring hotels owned by persons of Aboriginal descent could allow patrons       to smoke and he couldn’t  put the hotel owner at a competitive disadvantage, he claimed. The court ruled that      the double standard between Aboriginal and non- Aboriginal landowners violated the latter’s right to equal protection of the law under Section 15(1)  of the Charter.  Interfering with a person’s right to make  a living was       an affront to “human dignity,” said the court. So it struck down the exemption, in effect requiring Aboriginal landowners  to  comply  with  the  smoking  act  [R. v.  Jenkinson,  [2006]  M.J.  No.  250  (Aug.14,  2006)]. 7
CASE #MA10
TERMINATION:
Meat Packer Can Be Fired for Not Washing His Hands
A meat plant supervisor spotted a worker leaving the bathroom without washing his  hands  with  soap  and  without appropriate hearing protection. The worker was immediately fired and filed a grievance. The worker         and union agreed that discipline was in order but claimed that firing was too severe. The judge threw out the grievance noting that the worker had been repeatedly punished under the  company’s  progressive  discipline  policy. He had even been fired once. The company took him back on the condition that he clean up his act. This most recent incident was the last straw [Maple Leaf Consumer Foods v. United Food and Commercial Workers’ Union,  Local  832,  M.G.A.D.  No.  30,  Oct.  12,  2004].   7
CASE #MA11
REFUSAL OF DANGEROUS WORK:
Refusing Worker Didn’t Follow Right Procedures
A millwright was suspended five days for insubordination after refusing to clean the hydraulic tank rooms. The millwright claimed the work was unsafe and filed a grievance. The arbitrator upheld the suspension. Manitoba      law (OHS Reg. 3.12) says  a  worker  who  refuses  unsafe  work  must  “immediately  report  the  circumstances  of the unsafe condition” to the supervisor or employer. The millwright admitted he didn’t do this. In addition, the arbitrator found that the millwright’s fear, while it may have been sincere, wasn’t reasonable since workers had been cleaning the tank rooms the same way for 25 years without complaint or incident [The Pas Lumber Co. Ltd.       v.  IWA-Canada,  Local  1-424,  2004  M.G.A.D.  No.  28,  Oct.  7,  2004].  7
CASE #MA12
AGENCY LAW:
Company Needn’t Stand Behind Employee’s Promise to Customer
A company that upgrades incomplete van chassis sued its supplier for interfering with sales and ruining  its  business. The lawsuit was based in part on a promise made by one of the supplier’s employees that the supplier,      a large automobile retailer, would not charge more for chassis destined for sale in the U.S. than it did for those in Canada. When the supplier raised the price on U.S. chassis, the company went bankrupt. The company tried to argue that it was all the employee’s fault for making this representation. But the trial court threw out the lawsuit, saying that it was unreasonable for the supplier to rely on the employee’s promise when it knew that wasn’t the way the auto manufacturer operated. An appeals court agreed and added that the contract on chassis prices allowed the supplier to change prices at any time [Conversions by Vantasy Ltd. v. General Motors of Canada Ltd., [2006]  M.J.  No.  217,  June  20,  2006].  7
CASE #MA13
HEALTH & SAFETY:
Furniture Manufacturer Fined after Employee Severed  Fingers
An employee for a furniture manufacturer was dropping a large piece of wood onto a moving table saw when his hand made contact with the unguarded blade. The previous year, there had been a close call with the table saw, so some employees were instructed to use new computerized equipment. But the injured employee wasn’t among them. And the lead hand didn’t tell the employee to use the computerized equipment instead. The manufacturer pleaded guilty to a lack of proper supervision and was fined $26,350 [DeFehr Furniture Ltd., Govt. News Release, April 5, 2007].   7
CASE #MA14
HEALTH & SAFETY:
Employee Burned in Pork Plant Fire
A fire broke out in a pork production plant and quickly spread through the building. An employee suffered first- and second-degree burns on his hands, arms and face when he tried to douse the flames with a fire extinguisher. The fire may have been started by a spark from some welding the employee was doing on a manure pump [Hytek, Winnipeg Sun, March 29, 2007].    7
CASE #MA15
INSURANCE:
Lost Wages Due to Time Off for Therapy Not Covered by Insurance
An employee was hurt in a car accident. Her doctor recommended that she attend physiotherapy as part of her recovery. When she returned to work full-time, her work hours were the same as the physiotherapist’s hours.        So she had to take time off from work to continue her therapy.  Her insurer  paid for the physiotherapy but not      her lost wages. The Automobile Injury Compensation Appeal Commission ruled that the employee qualified for Income Replacement Indemnity (IRI) under the Manitoba Public Insurance Corporation Act. So the insurer had to reimburse her for lost wages. But the appeals court overturned the decision. IRI covers only employees who can’t return to their previous job on a full-time basis because of a disability, the court explained. The employee in this case could return to her full-time job and had in fact done so. Consequently, she wasn’t entitled to IRI [Pelchat
v. Manitoba Public Insurance Corp., [2007] M.J. No. 128, May 9, 2007]. 7
CASE #MA16
WAGES:
Director Who Resigns Minutes Before Company Closes Not on Hook for Severance
All the directors of a mining company resigned hours before the company shut down its operations and terminated 288 employees without notice. The Director of the Employment Standards Division of the Department of Labour found wages in lieu of notice totalling $3,343,916 were owed to the employees, and that one of the directors was jointly and severally liable. The director disputed the order and the Manitoba Labour Board determined his resignation before the termination meant he wasn’t liable. The director appealed, arguing that the board erred in finding that the director had ceased to be a director, because his written resignation wasn’t received by the company’s lawyers until hours after the shutdown. The court upheld the Board’s decision and dismissed the appeal [Manitoba (Director, Employment Standards Division) v. Shier, [2007] M.J. No. 175, May 25, 2007].    7
CASE #MA17
UNION  ORGANIZING:
Migrant Farm Workers from Mexico Can Join Union
A union applied for certification for a bargaining unit that contained employees of a vegetable farm. Most employees in the unit were migrant workers from Mexico, working under the federal Seasonal Agricultural Worker Program ("S.A.W.P."). The farm claimed that the foreign workers weren’t "employees" under the Labour Relations Act and, therefore, had no right to participate in a Canadian union. The Labour Relations Board disagreed. One of the "guiding principles" of the S.A.W.P. is that the foreign workers should receive from their employers adequate accommodation and “treatment equal to that received by Canadian workers performing the same type of agricultural work, in accordance with Canadian laws." Manitoba law gives agricultural workers the right to join unions. So, not letting workers join a union because they’re foreign would violate S.A.W.P. principles, the Board ruled [Mayfair Farms (Portage) Ltd. (Re), [2007] M.L.B.D. No. 6 (June 26, 2007)].  7
CASE #MA18
UNION CERTIFICATION:
Union Can’t Add Excluded Positions to Bargaining Unit
A union asked the Manitoba Labour Board to include certain employees in the University of Manitoba’s Libraries Administration Office in the bargaining unit. The board said no because the positions were excluded under the  most recent settlement with the University. The burden is on the union to show that there had been “material    and significant changes” since the settlement to warrant including the excluded positions in the bargaining unit.  The union didn’t meet this burden, according to the board. While there had been some organizational changes within the libraries system, including in titles of positions, the changes  weren’t  significant  enough  to  justify  adding the positions to the bargaining unit [Association of Employees Supporting Education Services v.  University   of  Manitoba,  [2007]  M.L.B.D.  No.  8,  Case  No.  394/05/LRA (Aug.  2,  2007)]. 7
CASE #MA19
DISABILITY  BENEFITS:
Is Back Pain a Long-Term Disability?
A physiotherapy aide at a home for mentally and physically challenged residents began  to  suffer  from  back spasms and eventually had to stop working. When his doctor questioned him about why he stopped, he said          he couldn’t cope with the pain. But it wasn’t until Jan. 10,  2003 that the doctor determined that the aide was  unable to work and gave him a note to that effect. Shortly after that, he filed for LTD  benefits. The claim was  denied and the case ended up in court. The court wasn’t  satisfied that the aide was unable to work when he         left his employment. But it did rule that there was evidence that the aide was disabled and thus entitled to LTD benefits from Jan. 10,  2003 forward [Lumsden v.  Manitoba, [2007]  M.J. No. 330 (Sept. 7,  2007)].           7
CASE #MA20
COLLECTIVE  BARGAINING:
Can Hospital Require Nurses to Speak French?
A hospital made the ability to speak French a qualification for certain nursing positions. The nurses’ union argued that the hospital had to negotiate the change in collective bargaining and filed an unfair  labour practice claim.     The labour board said the case had to go to arbitration. The court ruled that the board was right. The dispute       was really about the terms of the collective agreement even though the agreement didn’t  mention bilingualism.     So it had to be settled by arbitration [St. Boniface Nurses Local 5  of  Manitoba  Nurses’  Union  v.  St.  Boniface General  Hospital,  [2008]  M.J.  No.  6,  Jan.  10,  2008].   7
CASE #MA21
TERMINATION:
Red Lobster Must Shell Out Tips for Laid Off Waitress
A Red Lobster restaurant goes out of business. A former waitress claims her severance package should include the tips she’d have earned during the notice period. The court agrees and orders the restaurant to pay her tips. The restaurant normally collected and distributed all non-cash tips to employees. So it had control over those tips, the court reasoned. The court also awarded the waitress insurance benefit premiums that should have been paid to her as compensation during the notice period [Nychka v. Red Lobster and Darden Restaurants, [2008] M.J. No. 53 (Feb. 12,  2008)].    7
CASE #MA22
VACATION PAY:
Employer Can’t Prorate Vacation to Account for Disability Leave
An employer prorated the five weeks of vacation due to an employee to account for the time the employee took off for disability leave. The collective agreement said that employees serving 20 years or more got five weeks vacation and made no provision for prorating. The employment standards law allowed prorating but because the collective agreement didn’t, it was more favorable and its terms applied, a grievance arbitrator ruled. Therefore, the employer couldn’t prorate the vacation time [Phil-Mar Trade Bindery Ltd. v. Communications, Energy and Paperworkers Union of Canada (Marion Grievance), [2008] M.G.A.D. No. 18, June 23, 2008].    7
CASE #MA23
UNION DUTY OF  REPRESENTATION:
Okay for Union Not to Take Grievance to Arbitration
The teachers’ union lost a grievance that it filed on behalf of an employee who was laid off.  The employee          then demanded that the union take the grievance to arbitration. The union declined after its lawyer concluded   that the case had little chance to succeed. So the employee sued the union. The court dismissed the complaint, ruling that the union’s refusal to take the case to arbitration was reasonable [University of Manitoba (Re), [2008]
M.L.B.D. 14, July 23, 2008]. 7
CASE #MA24
DISABILITY  BENEFITS:
Denial of Benefits Dispute to Be Settled by Arbitration, Not Lawsuit
An employee denied disability benefits sued the employer and disability insurer. The court said that the disability benefits were incorporated into  the collective agreement and so the employee had to pursue his claim against     the employer under a under the collective agreement procedures, rather than sue. But he could still file a lawsuit against the insurer  [Catellier v.  Standard  Life Assurance Co.  of Canada, [2008] M.J. No. 294, July 30 2008].          7
CASE #MA25
TERMINATION:
Employee Who Can’t Return to Work Must Be Warned Before He’s Fired
An employee out of work with a knee injury returned to work on light duty but left again on medical leave a few months later never to return. He also didn’t respond to company requests for updates on his condition. Medical reports the employer did receive indicated little likelihood of the employee ever returning and the company     finally terminated him. An arbitrator agreed that the employment contract had been frustrated but said the employer still had to provide notice to the employee that his absence could lead to termination. Letters asking     for updates on his condition weren’t the same as notice, the arbitrator added [Naleway Foods Ltd. v. United Food and Commercial  Workers Union, Local 832  (Stach Grievance), [2008] M.G.A.D. No. 28, Nov.  5, 2008].           7
CASE #MA26
INFLICTION OF MENTAL DISTRESS:
Employee Wins $25,000 in Mental Stress for Disability Benefits Denial
An employee suffering from Raynaud’s disease, back problems and mental health issues such as depression was denied disability benefits. The court ruled that he was totally disabled and that the employee was entitled not just to benefits but damages for mental distress caused by the denial. An appeal court agreed but found the mental distress damages excessive and reduced them from $45,000 to $25,000 [Lumsden v. Manitoba, 2009 MBCA 18  (CanLII), Feb. 17,  2009].     7
CASE #MA27
PENSIONS:
Historic Pension Case Comes to Anticlimactic Close
After a pension plan changed the formula for adjusting benefits based on CPI, retirees cried foul. A 2005 Manitoba court ruled that retirees had a vested right to adjustments based on plan investment performance. The employer proposed a new formula based on plan investment performance. The Court of Appeal of Manitoba ruled that the employer could pick the formula because plan documents unambiguously gave it discretion to determine how adjustments would be made, as long as they were based on investment performance [Dinney v. Great-West Life Assurance Co. et al., 2009 MBCA 29 (CanLII), April 21,  2009].      7
CASE #MA28
EMPLOYEE/INDEPENDENT  CONTRACTOR:
Apartment Painter without Key Is Independent  Contractor
A company hires an immigrant who can barely speak English to do some painting in an apartment building it owns. The company supplies the paint and the brushes. The painter is paid by the hour and comes and goes as he pleases. But because he doesn’t have a key, he relies on the building’s site manager to let him in. The Labour Board rules that the painter is an independent contractor. He was hired on a short-term basis to carry out discrete tasks, the Board explains. And he was free to contract with other employers [A. B. Kung (Re), [2009] M.L.B.D. No. 12,  July 9, 2009].   7
CASE #MA29
WAGES:
Casual Employment Counts for Vacation Entitlement
A collective agreement provided for vacation based on “length of employment.” Over the a year, a nurse’s aide’s employment status flip-flopped between casual and part-time. The union argued that she was continuously employedforthewholeperiod; theemployercounteredthatonlypart-timecounted, notingthatcasualemployment didn’t  count for vacation entitlement in the past. The arbitrator agreed with the employer’s interpretation but   said the union could prevent the employer from excluding casual time until the current agreement expired and    the next one was negotiated. The court ruled the arbitrator’s decision was reasonable and upheld it [Manitoba Assn. of Health Care Profs. v. Nor-Man Regional Health Authority, [2009] M.J. No. 289, Aug. 7,  2009].   7
CASE #MA30
UNION  ORGANIZING:
Assault by Organizer Doesn’t Prove Union Misconduct
During an organizational campaign, a union organizer assaulted a company employee and threatened to harm his family. The employer filed an unfair labour practice against the union. The Labour Board dismissed the complaint, saying that the action was an “isolated incident” and that there was no evidence that the union had engaged in a “pattern” of misconduct [Triple Seal Ltd., [2009] M.L.B.D. No. 29, Oct. 2, 2009].       7
CASE #MA31
UNION DUTY OF  REPRESENTATION:
Okay for Union Not to Pursue Pension Grievance
A plant worker believed that a provision in the collective agreement cutting pension benefits to employees when they turn 65 was age discrimination and asked his union to file a grievance. The union rep spoke to the union  lawyer who basically advised him that the worker had a weak case. Accordingly,  the union decided not to file         the grievance. The Board found that it was reasonable for the union to rely on its lawyer’s advice and upheld the union’s  decision  [Bristol  Aerospace,  [2009]  M.L.B.D.  No.  40,  Nov.  16,  2009]. 7
CASE #MA32
WAGES:
Wage Dispute Should Go to Arbitration, Not Labour Board
A union filed an unfair  wage practice claim against a grocery store for offering three union employees wage     claims directly. The store didn’t deny going over the union’s head but said the raises were allowed under the collective agreement and said the case should be decided by an arbitrator. The Board agreed. Arbitrators decide collective agreement cases and the Board handles labour law claims. This  was  more  of  the  former,  said  the Board. So it belonged in arbitration [Western Grocers, division of Westfair Foods Ltd.  (Re), [2009] M.L.B.D. No.      45,  Dec.  16,  2009].     7
CASE #MA33
PENSIONS:
Employer Must Repay $43 Million Plan Surplus Used for Contribution Holiday
After going private in 1997, Manitoba Telecom promised not to cut pension benefits and to use the actuarial surplus to finance benefits. Employees and retirees sued the plan for breaking those promises. The court ruled that the company had used the surplus for contribution holidays after promising not to. So it ordered the company to return the $43 million deficit to the plan. But it also rejected the employees’ demand to be made part of the plan’s governance to ensure their say on how that money would be spent [Telecommunication Employees Assn. Of Manitoba Inc. v. Manitoba Telecom Services Inc., [2010] M.J. No. 15, Jan. 19, 2010].      7
CASE #MA34
WAGES:
Government’s Screw-Up Doesn’t Torpedo Wage  Claim
What should have been a straightforward wage case took a turn to the bizarre when the Employment Standards Officer misplaced the complaint. She then told the employer the case was closed. But when the employee re- filed, the case was re-opened and the employer was ordered to pay him $580. The employer cried foul but the Board let the ruling stand. Although “regrettable,” the screw-up didn’t strip the employee of his wage rights. The cook did nothing wrong, the Board explained [Wong’s Dynasty Ltd. (c.o.b.) Wong’s Asian Bistro) (Re), [2010]
M.L.B.D. No. 4, March 8, 2010]. 7
CASE #MA35
TERMINATION:
OK to Fire Teacher for Incompetence
An arbitrator upheld the firing of a teacher for cause because of incompetence. The court said the arbitrator decided the wrong issue, citing a note from the school telling the teacher she was fired for poor performance. The school appealed and the appeals court reinstated the original ruling. The arbitrator didn’t get the issue wrong, it said, since poor performance is basically the same as incompetence [Rolling River School Division v. Rolling River Teachers’ Assoc. of the Manitoba Teachers’ Society, [2010] M.J. No. 82, March 23, 2010].   7
CASE #MA36
PRIVACY:
Surveillance Tape Suggests Employee’s Disability Claims Are Fraudulent
An employee claimed he was significantly impaired by a bad back, but secret surveillance film shot by a private investigator showed him engaging in physical activities and toting a gym bag. The company fired him for submitting a fraudulent claim for disability benefits. The arbitrator tossed out the grievance. The tape was admissible and it showed that the employee’s claims that he was homebound and utterly dependent on others was untrue [Winpak Ltd. v. Communications, Energy and Paperworkers Union of Canada, Local 830 (Cook Grievance), [2010] M.G.A.D. No. 12,  April 15,  2010].   7
CASE #MA37
IMMIGRATION:
Wage Listed in Immigration Document  Term of Employment Contract
The Shogun restaurant in Winnipeg hires a resident of South Korea as a sushi chef. There’s no written contract. But the Labour Market Opinion the restaurant provided the chef lists his hourly wage as $14.50. After his work permit expires, he sues the restaurant for the difference between what he was paid and $14.50. The court dismisses the claim. The LMO wasn’t an express or implied contract to pay $14.50 per hour. Besides, although it wasn’t written down, the sides had agreed on a lower wage when the chef first began, the court found [Koo v. 5220459 Manitoba Inc., [2010] M.J. No. 182, May 27,  2010].     7
CASE #MA38
COLLECTIVE  BARGAINING:
Union Can Challenge Pay Practice It Didn’t Object to Before
The nurse's union filed a grievance against a health authority for paying casual employees vacation pay on each paycheque rather than allowing them paid time off as required by the collective agreement. The arbitrator said     no dice,  citing the union’s  acquiescence to the practice in the past. But the court said the arbitrator was wrong      to dismiss the grievance. The union’s  failure  to object wasn’t  intended to be an acceptance of the practice and    the union wasn’t “estopped” from challenging it now [Manitoba Assn. of Health Care Professionals v. Nor-Man Regional  Health  Authority  Inc.,  [2010]  M.J.  No.  166,  May  18,  2010]. 7
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CASE #NB01
PENSIONS:
Do Early Retirees Qualify for Retirement Allowance?
A city fire department offered employees the option to receive the “commuted value” of their pensions (that is, the present value as calculated by an actuary) in return for giving up their jobs. Two firefighters who took the deal also claimed they were entitled to a “retirement allowance.” The city refused to pay the allowance. It claimed that taking the early pension payout wasn’t “retirement” and that the allowance was just for former employees receiving their pension in periodic payments. The firefighters sued and the court ordered the city to pay them the retirement allowance. The firefighters who took the deal retired fair and square, according to the court [Spurrell v. Fredericton (City), [2005] N.B.J. No. 337, Sept. 1, 2005].   7
CASE #NB02
DISCIPLINE:
OK to Skip Progressive Discipline and Fire Immediately
New management of a hotel fired a cook who had been with the previous company eight years, six of them as president of the union. The employer claimed that the cook had intimidated co-workers. The firing was immediate and without warning. The union grieved, claiming that the company had violated the progressive discipline provisions of the CBA. But the arbitrator ruled that progressive discipline wasn’t mandatory and that the CBA didn’t preclude immediate termination for cause. The union appealed, but the court found the arbitrator’s ruling “not unreasonable” [United Food & Commercial Workers Union, Local 1288P v. B & N Hospitalities Inc.,   [2005]
N.B.Q.B. 274 (CanLII), Aug. 9, 2005]. 7
CASE #NB03
LEGAL  MALPRACTICE:
Lawyer Must Pay $32,000 for Messing Up Accident Victim’s Lawsuit
A security officer at an oil refinery expansion site was directing traffic in a parking lot when he was hit by a slow moving pickup truck. The officer had only directed traffic a few times and wasn’t trained to do it properly. The officer planned to sue the company for lack of training and not giving him a reflective safety vest. But his lawyer waited too long to file the lawsuit. So the officer sued the lawyer instead. The court said that the officer would have had a solid case against the employer if the lawyer had done his job. So the lawyer had to pay the officer more than $32,000 [Thompson v. Van der Laan, [2005] N.B.J. No. 295, Oct. 12, 2005]. 7
CASE #NB04
WORKERS’ COMPENSATION:
Company Loses Bid for Lower Workers’ Comp Rate
Before 1996, a New Brunswick company’s workers’ compensation assessment rate was $1.58 per $100 of payroll. When the province changed its workers’ comp system in 1996,  the company’s  assessment jumped   to $2.77. Later that year, the Workplace Health, Safety and Compensation Commission (WHSCC) approved a policy limiting maximum increases (or decreases) to 20 percent of the previous year’s assessment. The company claimed that its 1996 assessment exceeded the maximum and should have been rolled back to $2.00. And, since assessments for subsequent years were based on the 1996 figure, this would dramatically cut the company’s assessments for 1997 to 2000. But the workers’ comp appeals board ruled that the 20 percent policy didn’t apply to 1996 assessments. The company appealed, but the court sided with the appeals board [T. Simms & Co.
v. New Brunswick (Workplace Health, Safety and Compensation Commission), N.B.J. No. 469, Dec. 9, 2004]. 7
CASE #NB05
HEALTH & SAFETY:
Accident Kills Bricklayer
The Workplace Health, Safety and Compensation Commission is investigating a workplace accident that killed a 52-year-old bricklayer. The bricklayer had been working at a school in Shediac when he fell approximately 15 feet while descending a ladder [Basque Bricklayer Ltd., Govt. News Release, Sept. 13, 2006]. 7
CASE #NB06
AGE DISCRIMINATION:
Miner Facing Mandatory Retirement Can’t Sue for Age Discrimination
A mining company’s pension plan required employees to retire at age 65. A 64-year-old employee complained to the Human Rights Commission that the mandatory retirement rule violated age discrimination laws. The court disagreed and threw out the case. New Brunswick’s Human Rights law bans age discrimination but says a “bona fide” pension plan can force an employee to retire based on age. So the plan wasn’t guilty of age discrimination, the court said [New Brunswick (Human Rights Commission) v. Potash Corp. of Saskatchewan, [2006] N.B.J. No. 306, July 20,  2006].   7
CASE #NB07
WAGES:
Dispute Over Payments to Employees for Union Business
Under a longstanding practice of more than 30 years, a paper mill would pay employees off work on union business and then bill the union. In 2003, the union stopped paying these invoices; so the mill stopped paying the employees for the time they spent away on union business. The mill sued the union for $258,000, plus interest, in unpaid invoices. The union tried to get the case out of court and before an arbitrator. The mill claimed the dispute wasn’t subject to arbitration because the arrangement regarding payment of employees on union business wasn’t in the CBA. The CBA did state that “Union officials may require short periods of time” to do union business during working hours. Although it didn’t say that employees would be paid for that time, the CBA did say that employees had to get permission from their supervisors before taking time away. The court said this was enough to make the payment arrangement part of the CBA and thus subject to binding arbitration [Communications, Energy and Paper Workers Union of Canada, Local 689 v. UPMKymmene Miramichi Inc., [2005] N.B.J. No. 279,  July 21,  2005].  7
CASE #NB08
TERMINATION:
School Doesn’t Have Implied Obligation to Rehire Teacher
A teacher was hired  to  work  for  a  business  school  for  the  academic  year  2004-5.  She  stopped  getting  paid on June 24, 2005. That August, the school sent her a letter saying that it wouldn’t need her for the following academic year. The teacher sued for wrongful dismissal, arguing that it was implied from her verbal employment contract that she would be hired for the following academic year. The court ruled that the teacher had been employed on a fixed-term contract that ended on June 24, 2005. Thus, she wasn’t entitled to any notice [Carr v. Atlantic  Business  College,  [2007]  NBQB  77  (CanLII),  Feb.  26,  2007]. 7
CASE #NB09
HEALTH & SAFETY:
Improperly Braced Wall Falls on and Kills Supervisor
Employees at a construction site raised a concrete wall. It was braced, but was missing the knee bracing (the most important element), in violation of both OHS regulations and the company’s own policy. As a second concrete panel was raised, it hit the first and caused it to buckle. Employees scattered but the supervisor for the wall erection was crushed. The construction company pleaded guilty to failing to properly secure the wall and was fined $20,000 [Rideau Construction, The Canadian Press, April 9, 2007].   7
CASE #NB10
HEALTH & SAFETY:
Employee’s Burns Cost Utility $12,000
A utility employee was electrocuted while working with a crew on a 130,000 volt transmission line. He suffered second- and third-degree burns to 70% of his body and spent months in the hospital getting treatment. The      utility pleaded guilty to failing to ensure employees followed the proper code of practice for the job they were doing. It was fined $12,000 [NB Power, The Canadian Press, March 27,  2007]. 7
CASE #NB11
NON-COMPETE:
Former Employees Can Open Competing Auto Body Shops
An automotive body repair shop which performs paintless automotive dent removal services trained two employees as service technicians. When both employees left, they started their own separate paintless auto dent repair businesses within 150 miles. The shop sued, asking the court to stop them from running the competitive businesses. But the court ruled that the shop hadn’t  given any  proof that it would be “irreparably  harmed” if       the two former employees weren’t forced to stop competing with it. The techniques used to remove dents are commonly known. And the shop had no special relationship or dependency with the two former employees that might give rise to a fiduciary relationship which would justify barring them from competing [Dent Wizard Canada Ltd.  v.  Day,  [2007]  N.B.J. No. 196  June 4, 2007].   7
CASE #NB12
PENSIONS:
Court Refuses to Let Company Delay Payment to Pension Plans
The superintendent of pensions ordered a company to make special payments to make up for financial deficiencies in two of its pension plans. The company asked the superintendent to reduce the payments, but the superintendent said no. The Labour and Employment Board upheld the superintendent's decision. So the company appealed.       The company also asked the court to issue a “stay” allowing it to hold off making special payments to the plans  until the court issued its ruling. But the court refused. There was no concrete evidence that the company would suffer “irreparable harm” if the stay were not granted, the court ruled [Fraser Papers Inc. v. New Brunswick (Superintendent of Pensions), [2007] N.B.J. No. 193, May 31,  2007]. 7
CASE #NB13
NON-COMPETE:
Employer Can’t Stop Ex-Employee from Going to Competitor
Shortly after being terminated, a VP of sales was hired by a competitor. The original employer asked the court to issue an injunction that would stop the VP from going to work for the competitor. The original employer claimed that the VP was breaching his duty of non-disclosure and fiduciary obligations by using confidential pricing information to underbid the original employer on contracts with the same customers he used to sell to. But the trial court refused to issue the injunction. The original employer failed to show it would suffer irreparable harm without the injunction, said the court. Plus, the VP was using general knowledge he had of customer information and preferences to solicit their business and thus wasn’t violating a duty of non-disclosure [Imperial Sheet Metal Ltd. v. Landry, [2007] N.B.J. No. 226 (June 21,  2007)].   7
CASE #NB14
HARASSMENT:
Mounties Can Sue in Provincial Court
A Royal Canadian Mounted Police (RCMP) employee brought several workplace harassment complaints through the internal RCMP grievance process. After years of roadblocks, he brought a suit in the Court of Queen’s Bench of New Brunswick seeking a declaration that he and his wife had been subjected to “wrongful and tortuous conduct.” The RCMP argued that this suit should be heard under its internal grievance process—not in court. The court of appeals ruled that the employee could bring the suit. There is no express provision in the legislation that states that the RCMP grievance process is the exclusive forum for adjudicating employment disputes, it said [The Attorney General of Canada et al. v. Smith, 2007 NBCA 58 (CanLII), July 5, 2007]. 7
CASE #NB15
WORKERS’ COMPENSATION:
Downsizing Employer Gets Refund of Workers’ Comp Premiums
Workers’ compensation is mandatory for employers who have five or more workers. In August 2006, an employer cut its workforce from five to two. But WHSCC wouldn’t let the employer cancel its coverage for the rest of 2006 or refund premiums the employer paid for the period in which it had only two workers. The employer didn’t give notice within 30 days, the WHSCC said. The Appeals Tribunal agreed that the employer couldn’t cancel mid- year and was still obligated to make payments from Aug. to Dec. 2006. But it ruled that WHSCC should have made an adjustment in April of 2007 as required under the law [Workplace Health, Safety and Compensation Commission,  2008 CanLII 1162,  Jan. 16,  2008].  7
CASE #NB16
WORKERS’ COMPENSATION:
Is Carpal Tunnel Syndrome a Work-Related Injury?
WHSCC denied an administrative assistant’s claim for workers’ comp benefits for carpal tunnel syndrome, saying that the injury wasn’t work-related. But an appeal tribunal overturned the ruling. The medical evidence suggested that the assistant developed the syndrome as a result of her work. The employer testified that the assistant did        a lot of typing; and two physicians indicated the syndrome was work-related.  There was no evidence supporting      a non-work related reason for the injury, the tribunal added [In the matter of an appeal under Section 21 of the Workplace Health, Safety and Compensation Commission Act, 2008 CanLII 3883, Feb. 6, 2008]. 7
CASE #NB17
SEXUAL  ORIENTATION DISCRIMINATION:
Health Authority Pays $500,000 to Settle Same-Sex Case
A gay man wanted to give his male partner power of attorney—legal authority to make personal healthcare decisions on his behalf in case he became incapacitated. The NB Regional Health Authority said no. Only “next of kin” can have such authority, it claimed. So the man filed a human rights lawsuit against the Authority which has agreed to settle the case for half-a-million dollars. As part of the settlement, all eight of the province’s health authorities have agreed to honour a patient’s choice in a power of attorney in personal care documents, (e.g., a Do Not Resuscitate order) [Peter Papoulidis, Govt. News Release, March 3, 2008]. 7
CASE #NB18
TERMINATION:
ROE Hanky-Panky Costs Employer $30,000 in Notice Damages
A golf pro worked at a country club during golf season (April to October) for several years. At the end of each season, his boss gave him a record of employment (ROE) listing the reason for termination as laid off for lack of work so he could collect EI benefits until spring when he was rehired. But after one season, the boss told the pro that he was being terminated for not bringing in enough clients, even though the ROE still listed lack of work. The pro collected EI through the winter, got a new job in the spring and then sued for wrongful dismissal. The court ruled that there was no just cause for the dismissal, and the club owed him wages in lieu of notice. How much? A season’s worth—$30,000, plus $1,280 in Wallace damages because the club didn’t show good faith when it let him go [Schurman v. Covered Bridge Recreation Inc. (c.o.b. Covered Bridge Golf and Country Club), [2008] N.B.J. No. 69, Feb. 26, 2008].   7
CASE #NB19
WAGES:
Employer Can’t Deduct Property Damage Costs from Employee’s Wages
An employee used his employer’s vehicle without permission for a personal errand. The vehicle caught fire and was destroyed. The employee was fired and the company deducted the amount of the deductible due under its auto insurance policy from his last paycheque. The Labour and Employment Board disallowed the deduction because there was no evidence that the accident was the employee’s fault or that the employee had agreed to the deduction [McNeil v. Cherryfield Contracting Ltd., 2008 CanLII 16157,  March 28, 2008].   7
CASE #NB20
WAGES:
Did Employer Change Work Shifts to Avoid Overtime?
Employees filed a grievance against their employer for changing their hours without proper notice and then failing to pay them overtime for the extra hours they had to work. The collective agreement banned making work schedule changes “solely” to avoid overtime. The arbitrator ruled that the shift changes were “primarily” to avoid overtime and were thus violated the collective agreement. But the court said the arbitrator’s decision was unreasonable and reversed it. According to the court, the need to cover shifts of an employee on leave was an operational requirement that justified the shift change [New Brunswick v. New Brunswick Union of Public and Private Employees, 2008 NBQB 129, April 3, 2008].  7
CASE #NB21
DISCIPLINE:
Does Collective Agreement Cover Officer’s Side Job?
The Department of Public Safety learned that a Commercial Vehicle Enforcement (CVE) officer who earned extra money by working as a coroner had taken bribes from funeral homes. So it stopped giving him coroner work. The officer filed a grievance claiming that his coroner job was governed by the collective agreement covering his officer job and that permanent removal of duties was unreasonable under that agreement. The arbitrator disagreed. The decision to stop assigning coroner duties was made by the coroner’s office, which was independent of the department as employer for CVE services, he ruled [New Brunswick Union of Public and Private Employees v.    New Brunswick (Dept. of Public Safety), [2008] N.B.L.A.A. No. 6, April 28, 2008]. 7
CASE #NB22
COLLECTIVE AGREEMENT:
Using Experience as Hiring Criterion Violates Deal with Union
A nursing home posted an ad for laundry maid requiring applicants to be experienced in operating institutional laundry facilities. But the job description agreed to by the union, on which wage rates were negotiated, didn’t require experience. The collective agreement required offering jobs to the qualified applicant with the most seniority. Two employees applied—one with seniority and one with experience. The employee with experience got the job. The arbitrator said that the job ad shouldn’t have required experience and the employer had to re- post the position [Canadian Union of Public Employees, Local 4463 v. Jordan Lifecare Centre (Chown Grievance), [2008] N.B.L.A.A. No. 8, June 3,  2008].   7
CASE #NB23
TERMINATION:
Three Customer Complaints Doesn’t Warrant Termination
A seamstress was warned about problems with her work and put on probation in which her progress would be reviewed after 30, 60 and 90 days. Days later, she received a favourable performance review. But after three more customer complaints over four months, she got the axe. The court said the penalty was excessive. Although three customers had complained, thousands didn’t. So while suspension might have been appropriate, the seamstress deserved at least one more warning before losing her job [Saulnier v. Stitch It Canada's Tailor Inc., [2008] N.B.J. No. 296, Aug. 19,  2008].   7
CASE #NB24
DISCIPLINE:
Arbitrator Upholds Disciplining Employee for Unauthorized   Absence
An employee asked his employer for permission to attend a mediation grievance and promised to return right after the session ended at 11 a.m. Permission was granted but the employee didn’t go back to work after the mediation ended like he promised. He was suspended for three days. He claimed that the penalty was excessive but the arbitrator disagreed, citing his previous record of being AWOL [National Steel Car Ltd. v. United Steel, Paper and Forestry, Rubber, Manufacturing, Energy, Allied Industrial and Service Workers International Union, Local 7135  (Sum Loo Grievance), [2008] O.L.A.A. No. 444, Aug. 20, 2008].    7
CASE #NB25
COLLECTIVE AGREEMENT:
OK to Pass Over Employee with More Seniority for Promotion
An employee filed a grievance against the medical lab where she worked for denying her a promotion. It’s   not that the person who got the job was less qualified; the two were relatively equal, the employee admitted. But the collective agreement said that when applicants were equal, the job should go to whichever one had more seniority. And the employee had four more months of seniority than her rival. The lab, however,  said the two candidates were not equal. The less senior employee was better qualified and was more impressive in her interview. The adjudicator ruled that the lab had the right to make that decision [New Brunswick Union of Public and Private Employees v. Regional Health Authority 5 (Cortes Grievance), [2008] N.B.L.A.A. No. 19, July 29,  2008]. 7
CASE #NB26
EMPLOYMENT CONTRACT:
Jobsite Fire Didn’t ‘Frustrate’ Employment Contracts
After a fire destroyed an employers’ building, the employer had to temporarily lay off 85 employees. It promised to rebuild and did in fact build a new state-of-the-art facility and began recalling employees. But three employees weren’t recalled. The company claimed that the fire had “frustrated” their employment contracts. The court disagreed saying the fire only caused temporary layoffs and didn’t reduce the company to “nothing but rubble.” Therefore, the company had to pay the employees notice and damages [Davidson et al. v. Craig Manufacturing Ltd.,  2008 NBQB 302 (CanLII), Sept. 19,  2008].  7
CASE #NB27
RETURN-TO-WORK:
Injured Driver Entitled to Gradual Return-to-Work Plan
A truck driver hurt his shoulder loading bags onto a truck. After rehab, the driver could return to work but his position was no longer available. So the employer offered him a position as a flagger, which the driver refused. The WHSCC cut off the driver’s workers’ comp benefits, saying that it and the employer had satisfied their duties to him. The driver appealed. The Appeals Panel reopened the driver’s claim, ruling that he had to undergo a functional capacity evaluation. The Panel found that the employer didn’t have an appropriate gradual return-to- work plan for the driver [Dec. No. 20085051,  [2008] CanLII 41798  (NB W.H.S.C.C.), Aug. 25, 2008].      7
CASE #NB28
WORKERS’ COMPENSATION:
Aging Discs Don’t Make Back Injury Pre-Existing Condition
An employee injured his back emptying trash cans into a dumpster and the WHSCC accepted his claim for benefits. The employer claimed the employee had pre-existing back injuries—degenerative discs due to aging—and that the injury merely aggravated those conditions. The WHSCC appeal tribunal disagreed saying that since degenerative discs are a common sign of aging for people aged 35-55,  nearly every claim brought could be argued to have  merely aggravated such degeneration. Additionally, the employee’s performance had not previously been affected by any back trouble. The tribunal agreed the back injury was a new injury and denied the employer cost relief [In the matter of an appeal under Section 21 of the Workplace Health, Safety and Compensation Commission Act,  S.N.B.  1994  c.  W-14,  20095228  (Re),  2009  CanLII  4820  (NB  W.H.S.C.C.),  Feb.  10,  2009]. 7
CASE #NB29
PENSIONS:
Retirement Pension Doesn’t Reduce Disability  Benefit
An injured employee receiving long term disability benefits decided to retire and accept a lump sum retirement pension payment. The WHSCC ruled that his disability benefit should be reduced by his lump sum retirement pension payment. The appeal tribunal disagreed, noting that the retirement payment was unrelated to his injury and the law and WHSCC policy in effect at the time didn’t require the retirement payment to be deducted. Although the WHSCC later changed its policy, the change didn’t apply retroactively [In the matter of an appeal under Section 21 of the Workplace Health, Safety and Compensation Commission (20095272(Re)), 2009 CanLII 12747  (NB W.H.S.C.C.),  March  24,  2009]. 7
CASE #NB30
WORKERS’ COMPENSATION:
Workers’ Comp Award Struck Down Over Political Interference
An employee asked a member of the Legislative Assembly for help securing $100,000 in workers’ comp benefits. The member went to the WSCC CEO and testified in the employee’s appeal, reminding the appeal tribunal that he was a member of the government committee that oversees the WSCC. The tribunal ruled in the employee’s favour but the court sent the case back to the WSCC for review. Although members of the Assembly can help constituents seek access to public benefits, there must be limits to ensure public confidence in administrative decision-making proceedings. The member’s actions in this case crossed the line into inappropriate political interference [Fundy Linen Service Inc. v. Workplace Health, Safety and Compensation Commission, [2009] NBCA 13  (CanLII), Feb. 26,  2009]. 7
CASE #NB31
EMPLOYMENT CONTRACT:
Destruction of Plant Doesn’t Extinguish Company’s Obligations to Employee
After fire destroyed its plant, an equipment manufacturer pledged to rebuild and recall all 85 of its employees. The plant was rebuilt but an engineering draftsman received a note saying the company no longer required his services. He finally got a new job and sued the company for, among other things, his relocation expenses. The company claimed that the fire put an end to its obligations to the draftsman. But the court disagreed. The fire wasn’t a “frustrating event,” it explained given that the company remained in business as a going concern. And since the company had survived, so had its obligations to the draftsman [Davidson v. Craig Mfg. Ltd., [2009]
N.B.J. No. 207, July 2, 2009]. 7
CASE #NB32
COLLECTIVE  BARGAINING:
Can Union File Grievance After Promising to Withdraw It?
During contract negotiations, a union agreed to withdraw a grievance over extended health care coverage. eighteen months later, the union re-filed the grievance. The company asked the Board to use a legal doctrine called “estoppel” to dismiss the grievance, claiming that it had granted concessions to the union in return for taking back the grievance. The Board refused and allowed the grievance to go forward. The court ruled that the Board was right and upheld the ruling [Irving Tissue Co. v. Communications, Energy & Paperworkers Union of Canada, Local 786, [2009] N.B.J. No. 231,  July 17,  2009].     7
CASE #NB33
PENSIONS:
Plan Member Can’t Unlock Pension Benefits in Life Income Fund
The member of a pension plan transferred $1,300 from his new Life Income Fund (LIF) at League Savings and Mortgage to an LIF at Scotia Bank. The Superintendent of Pensions ruled that the transfer was invalid, citing the pension law rule (Sec. 22(4)) banning transfers between LIFs in FY 1 of a fund. So it ordered the member to return the funds to the original account, plus 7% interest. The Labour Board upheld the Superintendent’s decision [Nickerson v.  New Brunswick (Pensions), 2009 CanLII 43166,  July 27,  2009].    7
CASE #NB34
TERMINATION:
OK to Fire Employee for Viewing Internet Porn
In 2002,  a design supervisor was warned about using his office computer to view porn at work in violation of         the company’s  internet use policy. A year later,  another audit revealed more of the same. So the company gave  him a final warning and suggested he take advantage of the firm’s employee assistance program. In 2005, there were signs that the supervisor was up to his old tricks. But the firm didn’t have enough evidence and let it slide.   But in 2006, a use audit detecting porn hits was the final straw. The court ruled that the company had just cause   for dismissal [Backman v. Maritime Paper Products Ltd., [2009] N.B.J. No. 303, Sept. 24, 2009]. 7
CASE #NB35
AGE DISCRIMINATION:
Pension Plan Discriminated Against Younger Members Based on Age
A company went out of business and all its employees lost their jobs. The employees who hadn’t  yet reached       age 55  weren’t  offered pensions. So they filed an age discrimination lawsuit. The court ruled that not paying     these employees a benefit due to their age was discrimination even though the decision was in accordance with   the terms of the pension agreement approved under the collective agreement [Supt. of Pensions v. Blair, 2009  NBQB  242,  Sept.  9,  2009].  7
CASE #NB36
TERMINATION:
Failure to Warn Dooms Just Cause Argument
A dentist fired a hygienist for a catalog of sins, including negative attitude, frequent absenteeism and lack of respect for patients and staff. The court acknowledged that these were “genuine concerns” but said the hygienist was still entitled to a warning. While supportable as a moral principle, the dentist’s attitude of “I don’t believe in warnings” and “people should be interested in what they do” didn’t cut it as a matter of law [Thompson v. Flemming, [2009] N.B.J. No. 412,  Dec. 18, 2009].   7
CASE #NB37
TERMINATION:
EI Earnings Count against Notice Owed to Seasonal Employee
The owner of a crab fishing boat refused to renew the contract of a 42-year-old deckhand who had worked   for him the previous 7 seasons. The court said the termination was wrongful and awarded the deckhand 5 months’ notice—the length of the season—plus a one-quarter share of boat earnings he’d have shared with the other 3 deckhands. But the court refused to award the deckhand punitive damages; and it subtracted the EI benefits he’d receive in the offseason from his notice amount [Jean v. Pêcheries Rogers L. Ltée, [2010] N.B.J. No. 39,  Feb. 11,  2010].   7
CASE #NB38
COLLECTIVE  BARGAINING:
Union Can’t Bring Grievance It Promised to Withdraw
A union promised not to bring a grievance over healthcare premiums in exchange for other bargaining concessions. But once the agreement was ratified, the union filed a grievance that looked and felt a lot like  the one it promised to give up. The court ruled that the second grievance was just a thinly disguised version of the first and said the union was “estopped,” i.e., prohibited in the interests of fairness, from pursuing it [Irving Tissue Co. v. Communications, Energy & Paperworkers Union of Canada, Local 786, [2010] N.B.J. No. 38, Feb. 11,  2010].   7
CASE #NB39
JOB EXPENSES:
Employee Must Repay Missing Advance Monies
A biotech company sued an employee to recover $22,800 of the  $437,000  it  advanced  him  for  medicinal  supplies that were never bought. The employee claimed he had given a company representative an envelope containing $32,500.  But he couldn’t  produce a receipt and the company said only $9,800 had been returned.       The court sided with the employer.  The money advanced was the employer’s property until it was spent. And      the employee had the burden to prove that he hadn’t acted negligently or dishonestly with regard to the money. Since the employee didn’t meet this burden, he had to repay the money [Chatham Biotec Ltd. v. Pelletier, [2010]
N.B.J. No. 74, March 12, 2010]. 7
CASE #NB40
TERMINATION:
Evidence Says Pastry Chef Was Fired and Didn’t Quit
A pastry chef lured to Canada from France signed a contract guaranteeing him 40 hours of work per week for 18 months. But the employer didn’t like the way the chef was following recipes and just a few months into the deal, he was out of work. The employer claimed that it was the chef who terminated the contract by resigning. But in contrast to the employer’s “hearsay” evidence about what the chef had supposedly said, the chef produced a written letter from the employer referring to “your dismissal.” So the chef won [Martins v. 601360 N.B. Inc. (c.o.b. Café Croissant Soleil), [2010] N.B.J. No. 69, March 11,  2010].   7
CASE #NB41
WORKERS’ COMPENSATION:
Employee Sues Company for Assault by Colleague
A seasonal employee got kicked in the groin by a co-worker during a wrestling match at a group barbecue. Even though the barbecue wasn’t an official company event, the employee sued the company for negligence. The company claimed it had no duty to protect the employee at the event. And even if it did, the employee’s claim would be barred by workers’ comp. The court said the workers’ comp bar didn’t apply and allowed the lawsuit to proceed. But the appeals court ruled that the judge had overstepped her bounds. Only the WHSCC can decide if workers’ comp bars an employee from suing an employer over an injury [J.D. Irving Ltd. v.  Hughes, [2010]  N.B.J.  No.  118,  April  15,  2010].  7
CASE #NB42
PENSIONS:
Employees Keep Accruing Pensionable Service Even After Mill Closes
Older employees who lost their jobs when the mill they worked for shut down claimed they should be allowed to accumulate pensionable service after the closure for as long as their recall rights under the collective agreement lasted. The arbitrator agreed and the mill appealed. The court found that the arbitrator’s ruling was not only reasonable but correct, and upheld it [Bowater Maritimes Inc. v. Communications, Paperworkers Union, Locals 117,  146,  164 and 263,  [2010]  N.B.J. No. 121,  April 15,  2010]. 7
CASE #NB43
WORKERS’ COMPENSATION:
Employer RRSP Contributions  Earnings Under Workers’ Comp
A worker getting workers’ comp benefits sued the WorkSafe NB Appeals Tribunal  for not including employer      RRSP and health insurance contributions in his pre-accident earnings. The court upheld the Tribunal’s ruling. The contributions were 100% paid by the employer and were continued after the accident. So they didn’t  count as     lost earnings [Farqahar v.  WorkSafe NB,  [2010]  N.B.J. No. 135,  April 29,  2010].      7
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CASE #NL01
RETURN-TO-WORK:
Disabled Worker Can Perform Light Duties
A worker hurt his back and neck working in a sawmill. The worker, diagnosed with mechanical neck pain and cervicogenic headaches, had a complete evaluation and was classified capable of performing “sedentary to light” duties. The report identified two jobs the worker could do based on his education and physical capabilities: Laundromat attendant and ticket taker/usher. The worker showed that he couldn’t perform either one of those jobs and appealed to the Newfoundland WHSCC Review Commission. The Review Commissioner dismissed the appeal and the worker took his case to court. The Review Commissioner just said there was probably a job within the classification the worker could do but didn’t identify anything specific, the worker complained. But the court sided with the Review Commissioner and dismissed the appeal. The Review Commissioner’s ruling wasn’t “patently unreasonable,” said the court [Piercey v. Newfoundland and Labrador (Workplace Health, Safety and Compensation Commission), [2004] N.J. No. 442, Dec. 23, 2004].    7
CASE #NL02
TERMINATION:
Pilot Suspended for Questionable Judgment
After safely landing during a snow storm, an Air Labrador pilot taxied his plane past the taxiway and stopped at a snowbank, judging it unsafe to go further. The passengers were taken off and the plane was dug out and towed.      A new crew came on board and flew the plane to its next destination without incident. The airline suspended        the pilot. The pilot grieved, claiming that he judged it necessary to stop the plane in the interest of safety. But       the airline claimed that he should have stopped the plane at the taxi station and that parking it in the snowbank actually increased the danger.  The arbitrator agreed with the airline’s  assessment and upheld the suspension.     The pilot’s actions showed questionable judgment, the arbitrator noted. Moreover,  the pilot had been involved     in a similar incident involving the parking of a plane in a snowbank 11 months earlier [Labrador Airways Ltd. v. International  Assn.  of  Machinists  and  Aerospace  Workers,  [2004]  N.L.L.A.A.  No.  22,  Dec.  16,  2004]. 7
CASE #NL03
ABSENTEEISM:
Hospital’s Sick Leave Policy Is Too Intrusive
Faced with exorbitant and possibly fraudulent sick leave requests, a hospital started an attendance support program. The hospital sent letters letting nurses know how their sick leave rates compared to those of other nurses. It also asked an occupational health specialist to contact nurses on sick leave to see if they could work in different positions. In addition, nurses had to furnish medical certificates whenever they called in sick and the hospital would include concerns of inappropriate sick leave in the nurses’ personnel files. The union filed a grievance, arguing that the guidelines violated its collective bargaining agreement (CBA). The court agreed, and said that the hospital couldn’t demand medical certificates more often than allowed for by the CBA, which called for medical certificates after three-day leaves only. The court also said that the hospital couldn’t include sick leave concerns in the nurses’ personnel files. But the hospital could contact nurses on sick leave and let them know how their usage compared to others [Newfoundland and Labrador Hospital and Nursing Assn. v. Newfoundland and Labrador Nurses’ Union (Policy Grievance, Sick Leave), [2005] N.L.L.A.A. No. 13, Sept. 6, 2005].     7
CASE #NF04
NATIONAL  ORIGIN DISCRIMINATION:
Dental Board Discriminates Against Foreign Dentists
The provincial Dental Board granted  provisional  licenses  to  nine  dentists  who  came  to  Newfoundland  from  the UK in the late 1970s and early 1980s. A provisional license is almost as good as a general license with one exception: Provisional license holders have to practice in limited geographic locations that don’t have enough dentists. To move up to a general license, the nine dentists would have to take a test. The dentists refused and claimed that the Dental Board was discriminating against them on the basis of nationality. The Board denied the charge,  but the Human Rights Commission found that the policy was indeed discriminatory, even though the   Board wasn’t discriminating deliberately. The Board appealed but the Supreme Court upheld the decision. The  Board acknowledged that the dentists were competent to hold a general license.  Its only misgiving was their  foreign training.  Making the dentists take a test because they were from the UK was discriminatory, said the     Court  [Newfoundland  Dental  Board  v.  Human  Rights  Commission,  2005  NLTD  125  (CanLII),  Aug.  1,  2005].   7
CASE #NL05
WORKERS’ COMPENSATION:
Employer Who Wins Lawsuits Tries to Get Employee to Pay the Legal Bills
A hospital pathologist slips in the hospital parking lot and injures his back. He’s disabled and can’t return to work. The hospital’s HR department and the Workers’ Compensation Commission (WCC) tell the pathologist that if he retires, he’ll get both his pension and workers’ comp benefits. He retires. But the WCC refuses to pay him workers’ comp benefits because it says he’s  drawing too large of a pension. The pathologist sues the hospital and WCC         for more than $1.6  million. The jury awards him close to what the hospital and WCC  had offered the pathologist    to settle the lawsuit. The hospital thus claims that the trial was unnecessary and sues the pathologist for its legal costs. The court acknowledges that plaintiffs who don’t accept reasonable settlement offers should pay legal     costs if they lose their case. But this was a complex issue and the pathologist’s refusal to accept the settlement  offer was reasonable in the circumstances, the court said [Mandavia v.  Central West Health Care Institutions   Board,  [2006]  N.J.  No.  113,  April  11,  2006]. 7
CASE #NL06
HEALTH & SAFETY:
Mining Company Fined for Employee’s Fall
A mining company was fined $15,000  after pleading guilty to two violations of the OHS Act. The charges stem    from an accident in a mine in which an employee broke several ribs and his collar bone after falling just over six    feet while performing maintenance on a piece of heavy equipment. The company was fined $7,500  for  each violation [The  Iron Ore Company of Canada,  Govt. News Release, Sept. 12,  2006].       7
CASE #NL07
HEALTH & SAFETY:
Contractor Charged with Asbestos  Violations
The government has charged a construction contractor with three violations of the OHS Act in connection with an apartment building renovation project. The government claims the contractor failed to conduct an exposure assessment and implement procedures to minimize exposure risks. An individual is also being charged for doing abatement work on the project without a valid abatement contractor’s certificate [Callahan’s Contracting, Govt. News Release, June 29, 2006].  7
CASE #NL08
TEMPORARY LAYOFF:
Employer Must Pay Full Notice Period after “Temporary” Layoff
After reorganizing its kitchen staff, a restaurant laid off an employee with 16 years of service. She sued for unjust dismissal. The restaurant told the court that the layoff was temporary and that it intended to rehire the employee a few months later. The problem was that the restaurant didn’t bother to tell the employee this at the time it laid her off. The court concluded that the layoff was permanent and thus the restaurant had to provide a reasonable notice period. Since the restaurant didn’t do this, the employee was awarded eight months’ salary plus benefits, minus amounts the employee received from the other jobs she performed after getting laid off [Hicks v. Glynmill Inn Inc., [2006] N.J. No. 12,  Jan. 19, 2006].    7
CASE #NL09
GOVERNMENT INSPECTORS:
Owners Jailed for Death Threats against Government Inspectors
If you fail an inspection, it’s probably not a good idea to threaten the inspector. Two brothers who owned a logging operation learned this lesson the hard way.  During a timber harvest inspection, conservation officers found that  the operation lacked sufficient forest fighting equipment and would have to be shut down. Upon being told the   bad news, the brothers threatened to kill the officers. Each brother was convicted of two counts of threatening       a peace officer and sentenced to 60 days in jail, plus 18 months of probation. In addition, they’re not allowed to possess a firearm for three years [Raymond and Edgar Smith, Govt. News Release, Feb. 2, 2007].        7
CASE #NL10
HEALTH & SAFETY:
Owner and Company Charged with Electrical Violations
The owner of a manufacturing company hired a person who wasn’t qualified or licenced to carry out an electrical installation in an extension to the company’s building. As a result, the company operated the electrical system without the necessary authorization. The owner pleaded guilty to operating a system in violation of the Public Safety Act and was fined $500. The company pleaded guilty to failing to obtain an installation permit or submit plans and was also fined $500 [John Maher and Maher Manufacturing Co. Ltd., Govt. News Release, May 14,  2007].   7
CASE #NL11
RIGHT TO STRIKE:
Corrections Officers Allowed to Go On Strike
On the eve of a planned strike, correction officers were notified by the government that they weren’t allowed to go on strike because they were designated as officers of the court. The union asked the court to determine whether the officers had a right to strike. The court ruled that the officers could, in fact, go out on strike. But, they still remained obligated as officers of the court to perform such duties that are required of them by the court [NLAPPE v. Newfoundland and Labrador (Minister of Justice), [2007] N.J. No, 307 (Aug. 31, 2007)].   7
CASE #NL12
EMPLOYEE THEFT:
Clerk Must Repay Money She Stole from Employer
After the town clerk resigned, a review of the books showed that she had stolen close to $12,000. After first denying the charge, the clerk eventually admitted that she stole the money. The court found the clerk guilty and sentenced her to four months of house arrest, plus probation. And while acknowledging that she was a young mother with an infant child and no source of outside income, it grudgingly ordered her to repay the $12,000. The theft had a devastating impact on the town. “As a direct result of the theft, the town could not afford to honor its contract for snow clearing, it had to shut off half of the streetlights in the village, and it could not afford to maintain insurance on the firefighting equipment,” the court explained. It also noted that the clerk didn’t say she was sorry for stealing the money [R. v. Kearley, [2007] N.J. No. 334 (Sept. 25, 2007)].  7
CASE #NL13
RIGHT TO STRIKE:
Court Orders Strikers Not to Intimidate
While its employees were on strike, a company contracted with a transportation company to pick up and deliver heavy equipment parts to its customers. As the van was pulling out, picketing employees smashed the window, threw rocks and punched the driver. The court granted a temporary injunction barring the picketers from blocking, threatening or intimidating anyone trying to enter or leave its premises. The union asked the court to remove the injunction but the court said no. There was no proof that this kind of behaviour by the picketers wouldn’t happen again, the court explained [Toromont  Cat v.  International Union of Operating Engineers, Local 904, [2007]  N.J.     No.  422,  Dec.  11,  2007].   7
CASE #NL14
COLLECTIVE  BARGAINING:
Union Says Management Representative Is  Biased
Management nominated a representative to serve on the board that would arbitrate a dispute under the collective agreement. The union objected that the management nominee was biased. The arbitration board agreed and disqualified the nominee. The court ruled that the question of bias should first be heard by the arbitration tribunal in the interests of efficiency and speed. Any dispute remaining after the tribunal decided the bias issue could then be challenged in court [Communication, Energy and Paperworkers Union of Canada Local 60N v. Abitibi Consolidated Company of Canada, 2008 NLCA 4 (CanLII), Jan. 10, 2008].      7
CASE #NL15
TERMINATION:
Employee Who Accepted Lay-Off Can’t Sue for Wrongful Dismissal
A supervisor told a warehouse manager returning from medical leave that he was being let go because of his previous inappropriate behaviour with customers  and  his  use  of  foul  language.  The  manager  argued  for  his job and the supervisor changed his mind, telling  him he could stay if he shaped up. But the manager decided           to accept the layoff, saying that he knew the supervisor would fire him eventually anyway. Then he sued for wrongful dismissal. The court dismissed his claim.  The manager had voluntarily chosen the lay-off because he   knew he couldn’t meet his supervisor’s expectations. Thus, he was neither actually nor constructively dismissed [Hannam v.  Aylward’s  (1986) Ltd.,  [2008] N.J. No. 62,  Feb. 28, 2008].       7
CASE #NL16
RELOCATION  EXPENSES:
Employee Who Transfers Voluntarily Doesn’t Get Relocation  Expenses
A public employee serving as an Environmental Health Officer in Stephenville transferred to a similar position in Grace Harbour. The collective agreement required the employer to pay relocation expenses of employees    it required to move. The employer said that it didn’t make the employee move; he voluntarily sought to be transferred by applying for the new job. The court agreed and ruled that the employee wasn’t entitled to relocation expenses [Newfoundland & Labrador Association of Public and Private Employees v. Newfoundland & Labrador, [2008] N.J. No. 78, March 6, 2008].    7
CASE #NL17
COLLECTIVE AGREEMENT:
Arbitrator Used the Wrong Policy to Deny Nurses Vacation
Nurses who started as casual employees and became permanent were denied vacation credit. The nurses claimed that the hours they spent as casual employees should be credited toward their vacation allowance once they became permanent. The arbitrator dismissed the claim saying the nurses didn’t qualify for vacation under the collective agreement policy for casual employees. But the court said the arbitrator should have looked at the policy for permanent employees and sent the case back for re-arbitration [Newfoundland and Labrador Nurses’ Union v. The Queen, 2008 NLTD 200 (CanLII), Dec. 12,  2008].      7
CASE #NL18
DISABILITY  DISCRIMINATION:
School Discriminates Against Student with  Hepatitis
An esthetist training school that required students to provide a health certificate verifying that they were free of communicable diseases issued an ultimatum to a student with hepatitis C: withdraw voluntarily or you’ll be kicked out. The student chose “voluntary” withdrawal and then sued. The Human Rights Commission ruled that the school committed discrimination. Protecting fellow students from contracting a communicable disease wasn’t a good faith justification for excluding a student with hepatitis C; the school could also have made accommodations for the student but didn’t [Harvey v. Woodford Training Centre Inc., 2009 CanLII 3756 (NL H.R.C.), Jan. 21,  2009].     7
CASE #NL19
MATERNITY LEAVE:
Replacing Caregiver after Maternity Leave Isn’t Discrimination
A homecare worker sued for sex discrimination upon learning that her job was being given to the woman who covered for her when she was on maternity leave. The court said that while the decision could have been related to the fact that the worker took maternity leave, there was evidence that the patient actually preferred the replacement. So the employer had a legitimate reason to terminate the worker [Newfoundland and Labrador (Human Rights Commission) v. Newfoundland and Labrador (Health and Community Services), 2009 NLCA 9 (CanLII), Feb. 12,  2009].    7
CASE #NL20
WORKERS’ COMPENSATION:
Court Clarifies Workers’ Comp Coverage of Mental Stress
A bus driver who was harassed by a co-worker claimed workers’ comp benefits for mental stress. The WHSCC found the harassment to be a “traumatic event” covered by workers’ comp. Not so fast, said the NL Supreme Court. The WHSCC should have used an objective standard to determine if the harassment was a traumatic event, i.e., would it have been traumatic to a “reasonable person.” So the case had to go back for a new review [St. John’s Transp. Commission v. NL (WHSCC Review Div.), [2009] NLTD (CanLII), July 3, 2009].       7
CASE #NL21
TERMINATION:
Court Won’t Review Arbitrator’s $100,000 Wrongful Dismissal Award
An employee fired in January won his wrongful dismissal grievance in November.  The arbitrator ordered      the employer to pay him $100,000, including 80% of his salary from January to November, severance and disability benefits. The employer appealed the way the arbitrator tallied up the damages but the court said    it had no jurisdiction to review an arbitrator’s ruling on a collective agreement and refused to take the case [I.M.P. Group Ltd., Aerospace Div. v. Public Service Alliance of Canada, U.N.D.E. Local 90120, [2009] N.J. No. 223,  Sept.  1,  2009].   7
CASE #NL22
TERMINATION:
Independent Contractor Can’t Sue Firm for Wrongful Dismissal
A financial advisor complained to her boss that a colleague was poaching her clients. The argument grew heated and the boss ordered the advisor “to get the f*** out of his office.” Although the meeting ended with a hug, the bad blood and recriminations lingered. The advisor left the firm and sued. The court ruled that the firm was justified in terminating her contract for poor performance and that she had no right to sue the firm for failure to follow the company anti-harassment policy. The court also dismissed the advisor’s lawsuit against the boss for defamation [Hagan v.  Drover, [2009] N.J. No. 286, Oct. 16,  2009].       7
CASE #NL23
HEALTH & SAFETY:
Failure to Warn Isn’t OHS Violation because Accident Cause Is Unclear
A crane truck loading a container on a barge overturned, killing a worker. The barge owner was convicted of three OHS violations. The appeals court upheld two of them but threw out the one against the owner for failing to make the worker aware of all foreseeable hazards. The company didn’t warn the worker about the danger of crane truck rollovers, the court acknowledged. But the accident might have been caused by the failure of the winch, which wasn’t foreseeable. In that case, the rollover warnings wouldn’t have prevented the worker’s death [Miller Shipping Ltd. v. Newfoundland and Labrador (Attorney General), [2009] N.J. No. 274, Oct. 13, 2009].    7
CASE #NL24
HEALTH BENEFITS:
Retirees Can Bring Class Action over Benefits Cuts
After paying 100% of retirees’ group insurance premiums from 1978 to 1992, a university changed the plan to phase out premium payments completely by 2002. Retirees wanted to file a class action lawsuit but the university argued that each retiree had to sue individually. The court disagreed, saying the retirees’ had common claims and that the case could go forward as a class action [Acreman v. Memorial University of Newfoundland, [2010] N.J. No. 9, Jan. 13, 2010].   7
CASE #NL25
COLLECTIVE AGREEMENT:
OK to Limit Vacation Accrual to Time Worked as Permanent Employee
Nurses filed a grievance against the health board for not counting the time they worked before becoming permanent employees toward their vacation entitlement. The arbitrator tossed out the grievance. An appeals court faulted the arbitrator for not explaining his reasons and overturned the ruling. But the Newfoundland Supreme Court had the final word. The arbitrator did explain that the collective agreement required only permanent employee time to count, said the Court. That was a reasonable interpretation and the appeals court had no business to overturn it [Newfoundland and Labrador (Treas. Bd.) v. Newfoundland and Labrador Nurses’ Union,  [2010]  N.J. No. 63,  Feb. 19,  2010].   7
CASE #NL26
WORKERS’ COMPENSATION:
OK to Assign Vacation Days to Employee Receiving Workers’ Comp
An employee receiving workers’ comp had 17 days of vacation left for the year. Since the employee was absent anyway, the company went ahead and scheduled all 17 of those days. The arbitrator said this violated the collective agreement. But the court overturned the ruling as unreasonable. Even though the agreement didn’t expressly allow the company to do this, it did give management broad discretion to schedule vacations, the court reasoned [Molson 2005 v. Fish, Food Allied Workers Union, [2010] N.J. No. 27,  Jan. 29, 2010].      7
CASE #NL27
DEFAMATION:
Accusing Town Employee of Drug Dealing Is Defamation
A homeowner was so unhappy with what he considered reckless driving by the Town’s snow removal service that he sent Town officials notes accusing the operator of using and selling illegal drugs. The operator sued   for defamation and the court ruled in his favour but only awarded him $2,000 in damages. The accusation of reckless driving of a snow plough by a Town operator was fair grounds for comment; it was just the part about the drugs that crossed the line. And while these statements were untrue and defamatory, they didn’t harm his reputation in the eyes of his employer, hurt his chances of advancement or get widely circulated through town [Spence v. Hamlyn, [2010] N.J. No. 112,  March 24, 2010].     7
CASE #NL28
UNION DUTY OF  REPRESENTATION:
Union’s Refusal to File Wrongful Termination Grievance Is Arbitrary
A warehouse employee fired for theft claimed the charges were false and asked the union to file a grievance. The employee, who had been with the company 31 years, noted that he had simply replaced some broken mouldings he had paid for with new ones, a practice the company had condoned in the past. But the union refused to take the case. The Board found that the union had acted arbitrarily, especially given that the man’s livelihood was at stake and ordered it to file the grievance [Chester Dawe 4338533 Canada Inc. (Re), [2010] N.L.L.R.B.D. No. 4, April 14, 2010].    7
CASE #NL29
EMPLOYEE/INDEPENDENT  CONTRACTOR:
Hairdresser Earning Commissions Is an Employee
After 5 years, a hairdresser agreed to switch from wages to commissions. In exchange for space in the salon, she agreed to pay the owner 45% of her income. The Board of Labour Relations ruled that the salon owed her
$4,637 in wages and vacation under the LSA. The hairdresser had no control over the workplace; although   she owned her tools, she had no chance of profit or risk of loss. Consequently, the hairdresser wasn’t an independent contractor but an employee covered by the LSA [Ira Clarke Hair Design (Re), [2010] N.L.L.R.B.D. No. 3, March 30, 2010].     7
CASE #NL30
LAYOFFS:
Layoffs Deliberately Timed to Avoid Employees’ Bumping Rights
It was unreasonable for an arbitrator to not let the Department of Works, Services and Transportation lay off highway maintenance staff so it could restructure its operations. But, said the appeals court, it was reasonable for the arbitrator to rule that issuing the layoff notices to senior employees before the restructuring took effect was a failure  to consult the union and allow it to exercise its bumping rights, i.e.,  move senior employees       in operations targeted for layoff to operations that were exempt, guaranteed by the collective agreement [Newfoundland & Labrador Assn. of Public & Private Employees v. Newfoundland & Labrador (Treasury Board), [2010]  N.J. No. 186,  May 31,  2010].   7
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CASE #NT01
HEALTH & SAFETY:
Who Pays for Supervisor’s Negligence—the Contractor or Subcontractor?
A woman suffered serious injuries when the motorcycle she was riding in crashed into a pile of dirt left on the side of the road at the site of an excavation project. The contractor and subcontractor paid the victim $161,000 each to settle the lawsuit. Both companies demanded reimbursement from each other. Each side agreed that the accident was the supervisor’s fault but disagreed over who was ultimately responsible for his negligence. The supervisor was the subcontractor’s employee; but the contractor “borrowed” him to oversee safety at the site. The subcontractor paid the supervisor but charged the contractor for his services. The court ruled that the subcontractor had to foot the bill for the supervisor’s negligence. A “borrowed employee” is still an employee of the company that hired him and pays his salary—in this case, the subcontractor [Hardisty v. 851791 N.W.T. Ltd., 2004 NTSC 70,  Oct. 6, 2004].    7
CASE #NT02
WAGES:
‘On Call’ Hours Don’t Count Toward Health Worker’s Overtime
A mental health care facility in the Northwest Territories hired a nurse at $3,200 per month. The contract didn’t say how many hours the nurse was to work; but it was agreed that she’d be on call at night for eight hours   per day. The facility let the nurse go after seven weeks and paid her pro rated wages. The nurse filed a claim for overtime but lost. The nurse appealed, arguing that the Labour Standards Board should have included the eight hours per day she slept as working hours since she was on call and available to work during that time. The Supreme Court disagreed and dismissed the case, saying it was “reasonable” for the Board not to count the time the nurse slept as working hours [Abil-Mona v. Labour Standards Board, N.T.S.C. 76, Nov. 16, 2004].     7
CASE #NT03
SEXUAL HARASSMENT:
Employee Criminally Prosecuted for Workplace  Harassment
An employee sexually harassed a female co-worker over the course of a month. He tried to pull her into his room   in the mine’s  dormitory, made inappropriate comments to her and grabbed her from behind while squeezing       her torso so her breasts moved up and down. The employee was arrested and convicted of assault and sexual assault. When sentencing the employee, the judge noted that the employee had ruined his co-worker’s working environment and ultimately forced her to quit. The employee was sentenced to three months’ jail and one year probation  [R. v.  Bouvier,  [2007]  NWTTC 6  (CanLII),  May  9,  2007].   7
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CASE #NT04
DISCIPLINE:
Court Rules that Demotion Is Unfair
A senior manager who worked for the government was demoted after an investigation of a complaint against       the manager filed by one of his employees. The court ruled the demotion was unfair and nullified it. The investigation contained evidence that the manager was “a screamer” who “throws paper and swears at people.”  But the manager didn’t get a chance to see the testimony beforehand. Nor had he been  warned  that  his  behaviour toward employees other than the one who filed the complaint could be grounds for demotion [Olah
v. Northwest Territories (Commissioner), [2007] N.W.T.J. No. 96, Nov. 28, 2007]. 7
CASE #NT05
PRIVACY:
Employee Wants Access to Unedited Harassment Investigation Report
A provincial government agency granted a former employee’s request for access to a report about an investigation of workplace harassment. But the copy was heavily edited and the employee wanted an unedited version. The court agreed that the employee was entitled to a clean copy but let the agency remove the portions of the report regarding “advice, recommendations and analysis” as well as personally identifiable information about the employee’s supervisor [Dhont v. Minister of the Dept. of Education, Culture and Employment, 2008 NWTSC 40 (CanLII), June 6, 2008].    7
CASE #NT06
HEALTH & SAFETY:
No Negligence for Bombing of Mine During Strike
During a bitter strike, a miner set off a bomb killing himself and eight other workers. The victims’ families sued the mine owner, security company, union and government for negligence. The trial court found the defendants liable. The owner settled but the other defendants appealed—and won. The bombing was foreseeable because other acts of sabotage occurred during the strike. But the defendants weren’t responsible for the deliberate acts committed by the bomber and thus weren’t negligent, the court held [Fullowka v. Royal Oak Ventures Inc., [2008] N.W.T.J.  No. 27,  May 22, 2008].    7
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CASE #NT07
HEALTH & SAFETY:
Supreme Court Upholds Lack of Negligence Mine Bombing Case
The families of 9 workers killed by a bomb planted during a strike sued the mine owner, security company, union and government. After being ruled negligent at trial, the mine owner settled but the others appealed. The NT Court of Appeals ruled that the defendants weren’t liable. Although the bombing was foreseeable, none of the remaining defendants had a special relationship with the deceased miners or control over the bomber. So they didn’t owe the victims a duty of reasonable care. The Supreme Court of Canada agreed and upheld the ruling [Fullowka v. Pinkerton’s of Canada Ltd., [2010] SCC 5 (CanLII), Feb. 18, 2010].      7
CASE #NT08
PRIVACY:
Government Doesn’t Have to Disclose Employees’ Pay  Records
A union filed an Access to Information request asking how many non-union employees at a government agency got discretionary bonuses in 2005. The agency provided the information but refused to disclose what particular individuals received. The Court said the information was covered by the part of the law that exempts from disclosure “details of a discretionary benefit” paid to third parties as an “unreasonable invasion of privacy.” An individual breakdown of bonus information would enable the union to determine how much money different employees made and how they fared on their performance review, the Court explained [Wyness v. Northwest Territories Power Corp., [2009] N.W.T.J. No. 52, July 13, 2009].     7
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NUNAVUT  CASES
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CASE #NU01
PUBLIC HEALTH:
Employer Exercised Due Diligence in Enforcing No-Smoking Regulation
A small trailer contained the office of the site supervisor for a construction company, the employees’ bathrooms and break room. A safety inspector entered the trailer and saw two employees smoking in the break room. The trailer also smelled of cigarette smoke. It was the second time an inspector had seen employees smoking in that trailer.  The company was charged with permitting smoking in an enclosed workplace in violation of   the Environmental Tobacco Smoke Worksite Regulations. The Nunavut court dismissed the charge, ruling that the company had exercised due diligence. The court noted that the company had taken reasonable steps to ensure that employees complied with the no-smoking regulations, including removing ashtrays, posting no- smoking signs and the universal no-smoking symbol, instructing new employees on the site’s smoking rules and talking to employees about smoking. The employees who were smoking were knowingly violating the company’s safety policy and regulations, the court concluded [R. v. GC – North Inc., 2006 NU C.J. 18 (CanLII), Oct.  16,  2006].  7
CASE #NU02
TERMINATION:
Mere “Griping” Not Cause for Dismissal
The owners of a restaurant fired their chef for allegedly criticizing their management skills in violation of the ban on public criticism in his employment contract. The court said the firing was wrongful. Employees are entitled to complain about their bosses as long as they don’t show insolence and harm the company. The chef’s criticisms were merely griping rather than insolence and the employer never warned the chef about his behaviour, said the court [Butschler v. Waters, 2009 NUCJ 4 (CanLII), Feb. 16, 2009].     7
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CASE #NS01
WORKPLACE VIOLENCE:
Company Must Reinstate Worker Fired for Violent Conduct
A steel worker was fired for an incident in which he verbally abused his supervisor and assaulted another worker. The worker sought counseling to control his temper and applied for reinstatement. The company refused to take him back because it considered him dangerous. The worker grieved and the arbitrator ordered the company to reduce the penalty to a suspension. The worker’s  misconduct, although serious, wasn’t   premeditated; he had   been with the company 11 years and had “a relatively” clean record; and he had expressed remorse. “I am also satisfied that the facts do not show that [the worker] is a risk to workplace safety,” the arbitrator added [United Steel  Workers  of  America,  Local  1231  v.  Trenton  Works  Ltd.,  [2005]  N.S.L.A.A.  No.  2,  March  11,  2005]. 7
CASE #NS02
WORKERS’ COMPENSATION:
Worker Hurt on Way to Work Entitled to Workers’ Comp
The Nova Scotia Dept. of Transportation asked a snow plow driver to come to work two hours early because             it was expecting a major snow storm. The driver skidded off the road, got hurt and claimed workers’ comp   benefits. The Dept. said the injury wasn’t work-related but the Workers’ Comp Board and  later  the  Appeals Tribunal disagreed. The Dept. took its case to court but lost again. A court should only overturn an Appeals  Tribunal’s decision when that decision is unreasonable, said the court. The Tribunal’s ruling in this case was reasonable and should stand, the court concluded [Nova Scotia Dept. of Transp. and Public Works v. Nova Scotia Workers’  Compensation  Appeals  Tribunal,  [2005]  N.S.J.  No.  137,  April  8,  2005].  7
CASE #NS03
DRUGS & ALCOHOL:
Should Officer Be Fired for Growing Marijuana at Home?
Police raided the home of a corrections officer and found 65 marijuana plants growing in the basement. The officer admitted that he knew about the plants but claimed that his wife was growing them against his will and using them for medicinal purposes. The corrections agency fired him anyway and the officer filed a grievance. The arbitrator cut the penalty to a one-year suspension, the same penalty imposed for drunk driving. The agency appealed but the court upheld the ruling. The ruling was reasonable, the court said, and there was no evidence that the arbitrator had overlooked the special safety and security needs of the corrections agency [Nova Scotia v. Nova Scotia Govt. and General Emloyees Union, [2005] N.S.J. No. 210, May 30, 2005].     7
CASE #NS04
WALLACE  DAMAGES:
Jury Awards Unprecedented 4 Years’ Salary for Wrongful Dismissal
A helicopter company fired a worker who had been employed for two years. The worker didn’t even know that she was fired until she returned from a one-week vacation and found her job posted on the company’s job board. During her vacation, she met with the company’s president and told him about some customer concerns. News must have gotten back to the worker’s manager, who accused the worker of “undermining him.” He fired her without any notice and without a letter of recommendation. The worker sued and a jury awarded her four months’ severance in lieu of notice plus 48 months’ pay because the company breached its duty of good faith and fair dealing [Canadian Helicopter Corp., Govt. News Release, June 28, 2005].   7
CASE #NS05
SEXUAL HARASSMENT:
Company and Employees Liable for Sexual Harassment and Retaliation
An independent human rights board of inquiry awarded a woman $20,000 for workplace sexual harassment. The board found that the woman was subjected to the harassment while working for a construction safety association. The woman also alleged that the association retaliated against her after she complained about the harassment to the Nova Scotia Human Rights Commission [Nova Scotia Construction Safety Association of Dartmouth, Govt. News Release, July 20, 2005].   7
CASE #NS06
SEXUAL HARASSMENT:
School Proves Teacher Sexually Harassed Student
A college student complained that a male teacher touched her breast while she was in his office. The college investigated and, after finding the allegations true, suspended the teacher for a month without pay.  The union   filed a grievance. An arbitrator upheld the suspension. The union appealed. An appeals court reversed. It was  wrong of the arbitrator,  the court said, simply to find one person’s version of the events more credible than          the other’s in a he-said/she-said case like this. Instead, the arbitrator should have considered whether the inappropriate conduct was proven beyond a reasonable doubt. Now it was the college’s turn to appeal. The   appeals court reinstated the arbitrator’s original ruling. The court explained that in a labour arbitration where the issue is just cause for discipline, the standard of proof is not beyond a reasonable doubt but with a reasonable probability given the gravity of the conduct and consequences [Nova Scotia Teachers Union v. Nova Scotia Community  College,  [2006]  N.S.J.  No.  64,  Feb.  22,  2006].  7
CASE #NS07
WORKERS’ COMPENSATION:
Full Refund Due to Manufacturer Overcharged for Workers’ Comp Premiums
Misclassification by the Workers’ Compensation Board (WCB) caused a hot water  heating systems manufacturer   to pay a higher WC premium for nearly 20 years. The manufacturer asked the WCB to change its classification in 1998, but was turned down. The WCB finally did an audit in 2003 and realized that the manufacturer had been misclassified and was due a refund. But it wouldn’t pay for more than a single year.  The WCB  claimed it didn’t   have legal authority to pay refunds for overpayments made more than a year earlier. The Nova Scotia Court of Appeal ruled that the WCB could indeed refund previous overpayments and ordered it to give the manufacturer      a full and fair refund [Thermo Dynamics Ltd.  v.  Nova Scotia (Workers’ Compensation Appeals Tribunal), [2005]  N.S.J.  No.  475,  Nov.  23,  2005].    7
CASE #NS08
RIGHT TO STRIKE:
Board Acts to End What It Calls Illegal Strike
Employees at a construction company represented  by  the  International  Union  of  Operating  Engineers,  Local 721, went out on strike. The company asked the Labour Relations Board to declare the strike illegal and issue a  cease and desist order. The Board agreed and issued the order [McNally Construction Inc.,  Govt. News Release,  Nov.  8,  2005].    7
CASE #NS09
SEXUAL  ORIENTATION DISCRIMINATION:
School Board Guilty of Sexual Preference Discrimination
The Halifax Regional School Board accused a female teacher of engaging in inappropriate sexual conduct with a female student. The teacher claimed that the accusations were unfounded and the result of whispers by other teachers and the principle about her being a lesbian. A human rights board agreed and found the School Board guilty of discrimination on the basis of sexual orientation. “The circumstances were not suspicious. They were innocent,” said the human rights board. Thus it said the accusations were the result of “prejudice.” The School Board was fined $27,375 and ordered to issue the teacher a full written apology and retraction [Willow
v. Halifax Regional School Board, Nova Scotia Human Rights Commission, May 9, 2006].  7
CASE #NS10
HEALTH & SAFETY:
Plant Owner Loses $90,000 for Not Having Preventive Maintenance Program
A city hired an independent contractor to work on an electrical panel at its sewage treatment plant. Instead of shutting down the whole plant, the electrician switched off the power to each section of the panel as he worked   on it. After he finished work on the first section, an electrical explosion blew him out of his seat and burned          him severely.  The electrician sued the city for failing  to inspect and maintain the panel. The trial court awarded   him $90,000. The appeals court upheld the award. The city was wrong to simply correct problems after they occurred; it should have had a preventive maintenance  program to stop them from occurring in the first place,    the court said [Halifax (Regional Municipality) v. Cheevers, [2006] N.S.J. No. 184, May 5, 2006].   7
CASE #NS11
DISABILITY  DISCRIMINATION:
Employee and Doctor Must Assist in Disability Accommodation Process
An employee at a tire company filed a discrimination complaint, arguing that the company had failed to accommodate his anxiety disorder when applying its absence policy. The NS Human Rights Commission didn’t accept that argument. It found that the employee and his doctor hadn’t provided the company with enough information enabling it to properly assess the employee’s needs [Halliday v.  Michelin North America (Canada)    Ltd.,  NS  Human  Rights  Commission,  Sept.  26,  2006].   7
CASE #NS12
DISABILITY  DISCRIMINATION:
School Board Properly Refused Aide’s Assignment Request
A teacher’s aide had an eye condition that prevented her from driving. She asked to be assigned to a school near her home. Instead, because of her low seniority, the school board assigned her to a school she could get to by bus. But the board did let her vary her work hours to meet the bus schedule. The aide filed a discrimination complaint, arguing that the board hadn’t accommodated her disability. The NS Human Rights Board of Inquiry dismissed the complaint. It noted that the school board had accommodated her disability by relaxing her work hours. While it didn’t blame the aide for wanting to work close to home, it found that she didn’t have a legal right to do so [Snow v. Cape Breton-Victoria Regional School Board, NS Human Rights Board of Inquiry, No. 04- 02-0024,  Oct.  2,  2006]. 7
CASE #NS13
WORKERS’ COMPENSATION:
Wrongful Dismissal Is Not a Work Accident under Workers’ Comp
A nurse who was fired without notice won nearly $100,000 from her employer for wrongful discharge. Almost a year later, she filed a workers’ compensation claim, arguing that she had been “psychologically traumatized” by the firing. The claim was rejected. The nurse appealed. But the WC Appeals Tribunal upheld the decision, reasoning that the worker’s injury wasn’t caused by an “accident” in the course of her employment. The nurse appealed again but to no avail. “A wrongful dismissal is not an accident for workers’ compensation purposes,” the court said. And because her dismissal didn’t involve anything that a reasonable person would consider overly traumatic, such as an assault, the worker wasn’t entitled to WC benefits [Logan v. Nova Scotia (Workers’ Compensation Appeals Tribunal, [2006] N.S.J. No. 297,  July 19, 2006].     7
CASE #NS14
WORKERS’ COMPENSATION:
Worker Who Gets Workers’ Comp Benefits Can Still Sue for Damages
A worker suing for damages after slipping and falling at work was getting benefits from Workers Comp of Pennsylvania. The defendant in the lawsuit said the benefits should be subtracted from his damages claim but      the Nova Scotia Supreme Court disagreed, noting that the worker had only been allowed to get benefits on the condition that he agree to pay back the benefits out of the proceeds of the lawsuit [Lavaute v. Canada (Attorney General),  2004  N.S.J.  No.  335,  Sept.  9,  2004].    7
CASE #NS15
WORKERS’ COMPENSATION:
Outside Union Can Intervene in Workers’ Compensation Case
A healthcare employee filed a claim for workers’ compensation after being terminated without cause from her job. The unjust dismissal caused her significant stress and made it impossible to work, she claimed. An appeals tribunal ruled that she wasn’t eligible for workers’ compensation because her claim didn’t result from an “accident” or “traumatic event.” The employee appealed. A union to which she didn’t belong asked to intervene in the appeal because the decision would affect a lot of its own members. The court agreed to the request, in part because the employee’s own employer hadn’t participated at all and a “private enterprise point of view” would be helpful [Logan v. Nova Scotia (Workers’ Compensation Appeals Tribunal), [2006] N.S.J. No. 31,  Jan. 27,  2006].    7
CASE #NS16
WALLACE  DAMAGES:
Nova Scotia Court of Appeals Draws a Line on Wallace Damages
Wallace  damages are supposed to penalize employers who are mean and unfair  when they fire an employee.      But can a Wallace  damages award be excessive? According  to a decision by the Nova Scotia Court of Appeal,        yes. Here’s  what happened: An assistant base manager had been with a helicopter services company for two       and a half years and was considered a hard worker. But the company fired her without notice or cause. It offered her two and a half months' pay in lieu of notice and a letter of reference.   However, it never delivered the letter.     So the manager sued the company for wrongful termination. A jury sided with the manager and awarded her      four months’ pay in lieu of notice—and 48 months' Wallace damages. But the court cut the total award to nine months’ notice.  It ruled that the manager’s firing wasn’t  particularly egregious so the Wallace  damages award    was excessive [Jessen v.  CHC Helicopters International Inc., [2006] N.S.J. No. 282,  July 11,  2006].         7
CASE #NS17
HEALTH & SAFETY:
Juice Plant Employee Seriously Injured While Reaching for Fallen Bottles
A 68-year-old employee reached for some bottles that had fallen over on a conveyor. He got caught between a device that places the bottles on the conveyor and the conveyor itself. An arm on the device struck the employee on the back of the head and pinned him until co-workers hit an emergency stop button. He was unconscious but breathing when he was airlifted to the hospital. The plant and the Labour Department are both investigating the incident [Great Valley Juices, The Canadian Press, Feb. 7, 2007].   7
CASE #NS18
WORKERS’ COMPENSATION:
Are a Casino Employee’s Injuries Work-Related?
A blackjack dealer claimed that she injured her elbow and neck as a result of dispensing betting chips and spinning the roulette wheel. She filed a workers’ comp claim, which was denied. So the dealer appealed to the Tribunal and won. Then the casino appealed, arguing that the dealer’s injuries weren’t caused or aggravated by her work. Courts are generally reluctant to overrule Tribunal decisions. But in this case, the NS Court of Appeal ruled that the Tribunal had ignored or failed to correctly interpret and apply the evidence before it. So the court ordered a different panel of the Tribunal to rehear the case [Metropolitan Entertainment Group v. Nova Scotia (Workers’ Compensation Appeals Tribunal, [2007] N.S.J. No. 88, March 6, 2007].    7
CASE #NS19
SEXUAL HARASSMENT:
Restaurant Employee Was Sexually  Harassed
A restaurant employee claimed that her employer sexually harassed and fondled her.  When she confronted him    in front of his wife,  the employer denied some of her allegations but admitted touching her inappropriately.             A human rights board of inquiry found that, over the course of four years, the employee had been sexually  harassed in violation of the Human Rights Act and ordered the employer to pay her $2,500 in damages [Bennett
v. Hau’s Family Restaurant, Human Rights Board of Inquiry, March 2007]. 7
CASE #NS20
TERMINATION:
Employee Wrongfully Fired for Absenteeism Wins $33,000 in Damages
A long-term and exemplary employee began having emotional problems. Over the course of about 13 months, she missed 138 days of work. The employer told her that if her attendance didn’t  improve,  she would be fired. Less than a month later, it fired her. The employee sued for wrongful dismissal. The employer argued that her extended absence frustrated her employment contract and thus justified her termination. The court disagreed, and ordered the employer to pay her $33,000 in damages. It ruled that the employee’s mental illness wasn’t sufficiently permanent nor was her absence long enough to constitute just cause for dismissal [Ulnooweg Development Group Inc. v. Wilmot, [2007] N.S.J. No. 172, April 27,  2007].       7
CASE #NS21
TERMINATION:
Employee Can’t Sue in Federal Court for Wrongful Dismissal
A laid-off government employee claiming damages for wrongful dismissal lost in arbitration. So she appealed to court. But it didn’t work. The court refused to hear the appeal. Disciplinary dismissal is a matter for arbitration, not litigation, the court explained [Marshall v. Canada, [2007] F.C.J. No. 803, May 30, 2007].      7
CASE #NS22
DISABILITY  DISCRIMINATION:
Company Discriminated Against Disabled  Employee
An employee filed a complaint with the Nova Scotia Human Rights Commission claiming discrimination on the    basis of his physical disability. When the employee returned to work after being off on short-term disability,           he was fired. An independent human rights board of inquiry found that the employee had been discriminated against and awarded him $10,000 in general damages, $8,800 in special damages and interest on both damage amounts at 2.5%. Plus, the board ordered the employer to let the Commission monitor its employment practices   for a period of three years and arrange for sensitivity training for staff within set time frames [Cottreau v. R. Ellis Chevrolet  Oldsmobile  Ltd.,  N.S.  Human  Rights  Board  of  Inquiry,  July  2007].  7
CASE #NS23
TERMINATION:
Absences—Not Job Search—Gave Employer Just Cause to Fire
An employee missed several hours of work over the course of several days. When he failed to report to work one day, his employer emailed him and asked why he was out. He responded, “personal reasons.” The employer then uncovered evidence, via email, that the employee was out looking for another job. The employer fired the employee, and he sued for wrongful dismissal. The court ruled that the employer had just cause to fire the employee. The fact that the employee was looking for another job wasn’t just cause for dismissal. But the unexplained and unjustified absences over the course of several days was [Hunter v. Webcentrex Inc., [2007]
N.S.J. No. 317 (July 23, 2007)]. 7
CASE #NS24
RACIAL DISCRIMINATION:
Employer Responsible for Racism in Workplace
A construction worker  filed a claim with the Human Rights Commission alleging that he was the target of racial  slurs by his co-workers. The board of inquiry found evidence that racism existed at the workplace. The board     didn’t  accept the employer’s arguments that the co-workers were just joking and meant no harm. “Employers      are liable for the discriminatory acts of their employees because only employers have the ability to provide a harassment-free working environment,” the board explained. The board awarded the employee 20 weeks lost wages and $8,000 [Gough v.  CR Falkenham  Backhoe Services, Case No. 04-0072, Nova Scotia Board of Inquiry,    Aug.  21,  2007].     7
CASE #NS25
CONSTRUCTIVE DISMISSAL:
Seconded Employee Demands Promotion after Returning to Original Employer
A construction foreman who worked for an oil company was seconded—that  is,  temporarily  assigned—to  another oil company, where he was promoted to President and General Manager. But  when  the  company  changed its offshore development process, the foreman/President/GM felt like his position had been made redundant. So he resigned from his secondment and demanded a similar position at the original oil company.  When the company failed to provide such a position, he sued for constructive dismissal. The court dismissed         the case. “There is nothing that entitled him to a higher position or,  for that matter,  to a position equivalent to     the seconded position,” the court explained [Brannan v. Exxon Mobil Corp., [2007]  N.S.J.  No.  400  (October  1, 2007)].     7
CASE #NS26
AGE DISCRIMINATION:
Mandatory Retirement Policy for Teachers Is Discriminatory
A school applied its mandatory retirement policy to remove a teacher who had turned 65 from its “substitute teacher” list. The teacher complained with the Human Rights Commission. An independent human rights board of inquiry ruled that the school board had discriminated against the teacher because of his age, and awarded him more than $12,000 in damages. The human rights board upheld the ruling, finding that the school board policy “failed to satisfy the burden of proof showing that its mandatory retirement plan was ‘reasonable.’” “It is hard to imagine how arbitrarily setting an age limit is more dignified than an open, transparent and structured process using objective criteria for performance appraisal,” said the board [Cline v. Annapolis Valley Regional School Board, Govt. News Release, Oct. 23, 2007].     7
CASE #NS27
WORKERS’ COMPENSATION:
Aboriginal Communal Entity Is `Employer’ under Workers’ Comp
The Workers’ Compensation Board had previously ruled that a self-described “Aboriginal communal commercial fishing management entity,” that holds legal title to various fishing licences, vessels and equipment and makes these assets available to off-reserve Aboriginals through a series of community-based joint venture agreements is not an “employer” subject to mandatory workers’ comp coverage. But the board changed its mind. In a case involving the claim of an injured crew member, the board ordered the entity to make workers’ comp premium payments. The entity appealed but the court upheld the order [Mime’j Seafoods Ltd. v. Nova Scotia (Workers’ Compensation Appeals Tribunal, [2007] N.S.J. No. 502].      7
CASE #NS28
EMPLOYEE/INDEPENDENT  CONTRACTOR:
Management Consultant Is Employee
When filing his tax return,  a taxpayer claimed business expenses as a self-employed management consultant.     CRA disallowed the deductions, ruling that the taxpayer was actually an employee of an electric radiant heating system manufacturer run by his  family.  The  tax  court  agreed  that  the  taxpayer  was  an  employee.  “Although the parties contend that the [taxpayer] is an independent contractor, the reality of their relationship does not support their stated intention,” said the court. There was no proof that the taxpayer was running a management consulting business—he made no attempts to market  himself or his business [Kilbride. v.  Canada,  [2007]  T.C.J.     No.  449,  Oct.  30,  2007].     7
CASE #NS29
CONSTRUCTIVE DISMISSAL:
Constructively Dismissed Employee Wins $54,000 in  Damages
After 17 years of employment, an employee’s position was eliminated without notice. The employer told the employee she could have another position for the same pay and benefits—but the description was very vague. The next day, after an awful night’s sleep, she came to work in jeans, claimed she was too sick to work, turned in her ID card and left without saying if she accepted the new position. She then sued for constructive dismissal. The company claimed the employee had resigned. The court disagreed. Even if she had quit, the court said she had just cause to do so. Either way, she was entitled to $54,000 damages in lieu of notice [Burns v. Sobeys Group Inc., [2007] N.S.J. No. 509, Dec. 10, 2007].      7
CASE #NS30
COLLECTIVE AGREEMENT:
Arbitrator Shouldn’t Have Decided Job Classification Dispute
A union sought arbitration of pay rates for what it claimed were two new or substantially altered job classifications: paramedics and nurses providing medical care on helicopters for patients transferred into Halifax. The District Health Authority argued that the dispute was a grievance and not a matter of arbitration. But the arbitrator disagreed and ruled that the nurses’ classification wasn’t new but the paramedics’ classification was. The union appealed and the court ruled that the arbitrator had overstepped his bounds. The only issue before him was whether he could hear the issue or whether it had to go to grievance. By actually ruling on the issue, he deprived the union of its right to present evidence [Nova Scotia Government and  General  Employees  Union  v.  Capital District  Health  Authority,  [2008]  N.S.J.  No.  7,  Jan.  10,  2008].  7
CASE #NS31
WORKERS’ COMPENSATION:
Back Spasm Covered by Workers’ Comp
While sorting mail, a letter carrier heard her back snap, and was unable to move for 30 minutes. She filed for workers’ compensation, but her claim was rejected. Canada Post argued that the carrier’s injury didn’t result from a workplace “accident”—so it shouldn’t be covered. But the court disagreed. The definition of “accident” under the law includes a “fortuitous event occasioned by a physical or natural cause.” There didn’t have to be a causative link between the accident and the carrier’s employment [Canada Post Corp. v. Nova Scotia (Workers’ Compensation Appeals Tribunal, [2007] N.S.J. No. 531, Dec. 28, 2007].      7
CASE #NS32
TERMINATION:
Judge, Not Jury, Should Decide Wrongful Dismissal Case
Two fishing captains who had entered into  several written employment agreements over the years were fired.  They claimed they were wrongfully dismissed and entitled to notice damages. Normally, such cases go to a jury. And, generally speaking, juries favour employees over employers. But the court said this case wasn’t a simple fact-based wrongful dismissal case. Instead, the issues involved the interpretation and legal effect of the various employment agreements. So, the case had to be decided by a judge [Boutcher v. Clearwater Seafoods Limited Partnership,  [2008]  N.S.J.  No.  29,  Jan.  29,  2008].   7
CASE #NS33
WORKERS’ COMPENSATION:
Widow Doesn’t Have to Wait for Appeal to Get Survivor Benefit
An employee became an alcoholic after suffering a workplace injury that forced him not to work. The alcoholism led to a liver transplant and eventually to his death. The employee’s spouse claimed his death was linked to his workplace injury and won a survivor benefit. The company appealed and asked the court to delay payment   of the survivor benefit until the appeal was decided. The company argued it wouldn’t be able to get back the money from the spouse if it won the appeal. The court said the company wouldn’t be irreparably harmed and the spouse shouldn’t have to wait for the appeal to end to get her money [Cape Breton Development Corp. v. Nova Scotia, [2008] N.S.J. No. 39, Feb. 4, 2008].     7
CASE #NS34
RACIAL DISCRIMINATION:
Does Collective Agreement Bar Employee from Filing a Grievance with HRC?
An African-Canadian municipal employee claimed that he was the subject of racial slurs, offensive jokes and      other discriminatory treatment at work. The municipality argued that the complaint had to go through the grievance procedure in the collective agreement because the employee was part of a union, and the collective agreement had a non-discrimination clause. The court disagreed and ruled that the Human Rights Commission could hear the case. To rule otherwise would “effectively deny access for [these municipal] employees to the processes, resources and remedies of the Nova Scotia Human Rights Commission,” the court explained [Halifax (Regional Municipality) v.  Nova Scotia  (Human Rights Commission), [2008] N.S.J. No. 92,  March 18,  2008].          7
CASE #NS35
EMPLOYEE BENEFITS:
Employee Who Quits Must Forfeit Contest Prize
A car rental company ran a contest offering a $5,000 award to the employee who brought in the most business. The employee who brought in the most had quit her job two weeks before the contest ended. So the company refused to give her the prize. Contest rules clearly stated that the winner had to be employed in good standing at the end of the contest. The employee sued, claiming that she was never notified of this and would have postponed quitting if she had been told. But the court disagreed. The rule was reasonable. The company had also displayed posters describing the contest and listing an email address employees could go to for the official rules. The employee saw the poster but never bothered to check the rules. So she was ineligible for the prize [Awalt v. Dollar Thrifty Automotive Group Canada Inc., [2008] N.S.J. No. 66, Feb. 26, 2008].      7
CASE #NS36
WORKERS’ COMPENSATION:
Can Injured Employee Keep Getting Workers’ Comp After 65?
A 62-year-old employee returned to work after a long absence due to a work-related injury. A year later, she missed more time as a result of the same injury. She still hadn’t returned to work when she turned 65. Earnings replacement benefits under workers’ comp are supposed to end when the injured employee reaches 65. But benefits can continue for 24 months past age 65 if the injury occurred after the employee turns 63. In this case, the Workers’ Compensation Appeals Tribunal ruled that the employee wasn’t entitled to continuation benefits because the injury occurred when she was 62. But the appeals court disagreed and said she suffered a separate loss of earnings beginning after age 63 [Pelley v. Nova Scotia (Workers’ Compensation Appeals Tribunal), [2008]
N.S.J. No. 192, May 15, 2008]. 7
CASE #NS37
GENDER DISCRIMINATION:
Not Hiring Female Carpenter Isn’t Sex Discrimination
A female carpenter who applied for work at a construction site was told that there was no work available. She later learned that male carpenters had been hired—and they didn’t have the training and qualification she had. A Board of Inquiry ruled that she wasn’t discriminated against on the basis of sex. The employer had “wide latitude in deciding who to hire.” And there was no proof that the carpenter was denied an available opportunity because of her gender [MacAulay v. Port Hawkesbury (Town), [2008] N.S.H.R.B.I.D. No. 1, April 21, 2008].     7
CASE #NS38
AGE DISCRIMINATION:
School’s Mandatory Retirement Policy Is Illegal
A manager forced to retire at 65 filed an age discrimination complaint against the school board he worked for. The school claimed the mandatory retirement policy was justified under the bona fide pension plan (BFPP) exception    of the law. But the human rights board disagreed. The board acknowledged that the Canadian Supreme Court’s recent ruling in the Potash case (Insider, Vol. 4, Issue 10) gives employers more leeway to adopt mandatory retirement as part of the operation of a pension plan. But the mandatory retirement in this case wasn’t  part of     the manager’s pension plan. So the BFPP didn’t apply [Theriault v. Conseil Scolaire Acadien et al., Case No. 42000 H05-0039,  Sept.  2,  2008].     7
CASE #NS39
WORKERS’ COMPENSATION:
Is Alcoholism After Work Injury Work-Related Under Workers’ Comp?
An employee injured his back at work and then became an alcoholic. When he died, his wife applied for survivor benefits. The Workers Compensation Appeal Tribunal ruled that there was enough evidence connecting the employee’s back injury and subsequent pain to his alcoholism,  liver  disease,  transplant,  immunosuppressive  drugs and ultimate death following transplant. The court found the ruling reasonable but left open the issue            of whether the employee’s alcohol abuse disentitled him to benefits [Cape Breton Development Corp. v. Nova  Scotia  (Workers'  Compensation  Appeals  Tribunal),  [2008]  N.S.J.  No.  325,  July  31,  2008].  7
CASE #NS40
DISABILITY  DISCRIMINATION:
Employee with Chronic Pain Not Discriminated Against
An employee suffered a back injury that left him with chronic pain. He received a 15% permanent impairment rating and a 6% pain-related impairment rating—the highest rating allowed. He claimed the cap at 6% on pain- related impairment discriminated against him and his benefits didn’t fully reflect his disability level. The court disagreed and said the employee failed to show his benefits were less reflective of his impairment than other workers without chronic pain [Downey v. Nova Scotia (Workers' Compensation Appeals Tribunal), [2008] N.S.J. No. 314,  July 24, 2008].    7
CASE #NS41
PENSIONS:
Plan Member Who Loses Lawsuit Against Plan Must Pay Employer’s Costs
A pension beneficiary who lost a lawsuit against his plan for taking contribution holidays was ordered to pay the employer’s costs in defending the lawsuit. He argued costs should be paid out of the pension plan because his case would benefit all the beneficiaries. But the Court of Appeal said no dice. The claim wasn’t about administering the plan; it was purely adversarial” [Smith v.  Michelin,  2008 NSCA 107  (CanLII), Nov.  20,  2008].          7
CASE #NS42
WAGES:
Employee Must Pursue Wage Claim with LSC Director Not Court
An employee brought an unpaid overtime and vacation claim before the Director under the Labour Standards Code. The claim was denied. Instead of using the LSC appeal mechanism, he filed a civil lawsuit for damages. But the court wouldn’t take the case. Even though employees can pursue wage claims in court or the LSC tribunal, they can’t do both at the same time, the court said. Since the employee started his case before the LSC Director, he had to exhaust all his remedies under the LSC system before going to court [Fredericks v. 2753014 Canada Inc., 2008 NSSC 377 (CanLII), Dec. 11,  2008].       7
CASE #NS43
PENSIONS:
No Bankruptcy Discharge for Woman Who Didn’t Disclose Pension
A woman filed for bankruptcy and was granted a discharge. During the proceedings, however, she  failed  to mention that she had received the commuted value of her deceased mother’s pension about six months before   she was granted the discharge. The court said she had a duty to report that  change  in  circumstances  and  annulled  her  discharge  [Lannigan  (Re),  2008  NSSC  348  (CanLII),  Dec.  2,  2008].   7
CASE #NS44
AGE DISCRIMINATION:
Mandatory Retirement OK for Bona Fide Pension Plan
A DB pension plan required employees to retire at age 65.  A municipal worker  forced to retire challenged the  policy as discriminatory. The court ruled that the policy was enforceable as part of a bona fide pension plan    (BFPP). Citing the Supreme Court of Canada decision in the Potash case, the court noted that the BFPP exception applies as long as the plan is genuine. And there was no suggestion that this plan was illegitimate or a sham to      get around the ban on mandatory retirement [Talbot  v.  Cape Breton Regional Municipality, Case Number S04   0022, Nova Scotia Human Rights Commission Board of Inquiry, March 6, 2009].             7
CASE #NS45
PENSIONS:
Retired Government Employee Doesn’t Qualify for Early Retirement Pension
A former deputy minister left her job at age 44 and later sought pension benefits under the Public Service Act. The court turned her down because the pension at issue wasn’t a deferred pension but an early retirement incentive for deputy ministers who reached specific service and age requirements. The deputy minister didn’t meet the requirements and didn’t qualify for the pension [MacNutt v. Nova Scotia (Attorney General), 2009 NSSC 70 (CanLII), March 9, 2009].      7
CASE #NS46
WORKERS’ COMPENSATION:
No Earnings Replacement for Period Employee Can Work
A worker injured in 1996 was found capable of performing at least some work and  granted  only  temporary earnings replacement benefits. In 2007, after numerous appeals, he was finally able to show that he had a bulging disk and was granted extended earnings replacement benefits—but only from 2003 forward. The court upheld     the denial of extended benefits for 1996 to 2003 because medical evidence showed that he was capable of performing at least some work during the period [Young  v.  WCAT,  2009 NSCA 35  (CanLII), April 15,  2009].            7
CASE #NS47
WORKERS’ COMPENSATION:
Employer Disability Benefits Don’t Cut Workers’ Comp
An employee who suffered stress after a work related incident and couldn’t return to work received benefits under her employer’s pension and disability plan. The Workers’ Compensation Appeals Tribunal ruled the payments weren’t post- disability “earnings” that would be counted to reduce benefits payable under workers’ comp [Canada Post Corporation v. Nova Scotia (Workers Compensation Appeals Tribunal), 2009 NSCA 41 (CanLII), April 22,  2009].   7
CASE #NS48
PUBLIC HEALTH:
Claim for Medical Marijuana Reimbursement Can Go to Trial
In 2006, an Appeals Board upheld the decision of the Department of Community Services to deny a resident’s “special needs” request for medical marijuana. The resident appealed but the court invoked a legal theory called “res judicata”  (translation: the thing has been adjudicated) not to reopen cases that have already been decided.  The resident argued that res judicata only applies to court cases and not administrative rulings like this one. The Supreme Court of Nova Scotia agreed that the court shouldn’t have used res judicata and said the case could go forward [Campbell v.  Nova Scotia (Community Services), 2009 NSSC 176  (CanLII), June 3,  2009].           7
CASE #NS49
RETURN-TO-WORK:
Court Upholds Arbitrator’s Ruling on Modified Duties Wages
After hurting his shoulder, a paper plant machine operator who could no longer do his original job was assigned sedentary duties so he could return to work. He filed a grievance against the company for paying him only 80% of his original wages. The arbitrator ruled that under the collective agreement, he should have gotten full wages for modified duties. The court found that the ruling was unreasonable and set it aside. So the case went up to the Court of Appeal which ruled that the lower court didn’t correctly apply the “reasonableness” test and that the arbitrator’s ruling was, in fact, reasonable [Communications, Energy & Paperworkers Union, Local 1520 v. Maritime Paper Products Ltd., 2009 NSCA 60 (CanLII), June 5, 2009].       7
CASE #NS50
DISABILITY  BENEFITS:
Court Refuses to Reopen Plan’s Denial of Long-Term Disability
A government employee with ankylosing spondylitis and irritable bowel syndrome appealed when her employer cut off her long term disability benefits. The medical board set up by the plan to hear claims appeals ruled that the employee could still work at her previous job—receptionist—and denied the appeal. So the employee went to court. But the court said the case was res judicata—a fancy legal term basically meaning the case is closed. The medical appeal was fair and took all the evidence into account; and the employee knew that under the plan, the board’s ruling was definitive [Benjamin-Harvie v. Nova Scotia Public Service Long Term Disability Trust Fund, [2009] N.S.J. No. 295, June 29, 2009].        7
CASE #NS51
RETURN-TO-WORK:
Accommodation Doesn’t Mean Giving Injured Worker Unproductive  Work
A personal care worker (PCW) at a nursing facility for Alzheimers patients injured her knee on the job. After two years of unsuccessful attempts to return her to work at light duty, the facility terminated the relationship. The arbitrator ruled that the facility met its duty to accommodate. It would be an undue hardship to force the facility to keep the PCW on payroll given that she wasn’t capable of performing even the light duty essential for a productive PCW [Gables Lodge Ltd. v. Canadian Union of Public Employees, Local 1315 (M Grievance),  [2009]
N.S.L.A.A. No. 3, Sept. 14, 2009].  7
CASE #NS52
EMPLOYEE BENEFITS:
Union Can Cut Off Benefits of Nonqualified Member
A union mistakenly paid a longshoreman medical benefits even though he hadn’t worked long enough to be entitled to them. Upon discovering the error, the union offered the longshoreman a deal: We won’t make you repay the benefit and will give you 3 more years of coverage as long as you make no further claims after that. The longshoreman turned down the deal and sued the union for coverage. The court refused to “estop,” i.e., force the union to maintain his coverage out of fairness. Not allowing the union to enforce its eligibility rules would be unfair to other members of the union who did qualify for the plan [Downey v. Cranston, [2009] N.S.J. No. 542,  Nov.  16,  2009].   7
CASE #NS53
SICK DAYS:
School Administrator Can’t Cash Out Unused Sick Days
In 1981, a union of school employees, Local 781, negotiated a collective agreement that provided employees a cash payment worth 50% of unused sick leave upon retirement. A secretary with about 170 unused sick days in the bank sued the district for not letting her cash out. But the arbitrator said no. While she was working for the school district in 1981, at that time the secretary was a teacher’s aide and Local 781 represented only janitors and security personnel. So even though she was eventually represented by the union, she couldn’t get in on the benefits of the 1981 agreement [CUPE, Local 5050 v. Cape Breton-Victoria Regional School (Budden Grievance), [2009] N.S.L.A.A. No. 6, Nov.  13,  2009].     7
CASE #NS54
SALES  COMMISSIONS:
Car Dealer Doesn’t Owe Sales Rep Commissions
A car dealer agreed to pay commissions of between 10% and 25% of gross profits to a sales rep. The sales rep was also allowed to draw $1,500 against owed commissions every 2 weeks. After getting fired, the rep sued the dealer for nearly $10,000 in unpaid commissions. But she had no documents to back up her claims; the books showed that the rep was overdrawn. The LSC Tribunal found that the sales rep was really just bitter about being laid off and threw out the case [Anstey v. Harvard Auto Sales, 2009 NSLST 24 (CanLII), Dec. 7,  2009].       7
CASE #NS55
TERMINATION:
Oil Company Must Pay for Fired Offshore Rig Worker’s DVD Collection
Life on the Rowan Gorilla III oil rig wasn’t the “5 star hotel” the employer advertised it to be. So for her second 3-week stint, a steward came prepared with 55 DVDs. A few months later, the rig was evacuated 4 days before her stint was scheduled to end. When she got ashore, the steward was told she was fired. Worse, the company refused to let her go back to collect her DVDs. The company claimed that helicoptering her back to the rig was too expensive but the court wouldn’t bite. The evacuation wasn’t an emergency and the company could have notified the steward that she was going to be fired and let her clear out her possessions before the evacuation [Hyde v. Reliance Offshore Canada Inc., [2010] N.S.J. No. 12, Jan. 12, 2010].       7
CASE #NS56
FAMILY LAW:
Wife Gets Cut of Lodge Earnings
During their 20 year marriage, a husband spent 10 weeks a year running a hunting lodge in Newfoundland while his wife stayed home and cared for the kids. The lodge was the husband’s business asset and he didn’t use any of the money he made at the lodge for family purposes. But when the couple split up, the court ruled that the wife was entitled to $45,000 as an equalization payment to compensate her for the “extraordinary contribution” she made in assuming all responsibility for the family while the husband was running the lodge [Ryan v. Ryan, [2010] N.S.J. No. 13,  Jan. 19, 2010].      7
CASE #NS57
RACIAL DISCRIMINATION:
Posting on Personal Web Site Costs Employee Her Discrimination Claim
A black teacher filed a race discrimination claim against the law school she worked for.  Under the settlement,       the school promised to promote her to assistant professor and both sides promised to keep the settlement confidential. Later, when the assistant professor sued again, she filed court papers that quoted  from  the  settlement and published them on her website. The court ruled that the teacher had broken the confidentiality agreement. Since she broke the terms of the settlement, the teacher had ended the contract and no longer had        a case of discrimination against the school, said the court [Dalhousie University v. Aylward,  [2010]  N.S.J. No. 81,  Feb.  23,  2010].     7
CASE #NS58
DISABILITY  DISCRIMINATION:
Prison Discriminated Against Correctional Officer with Dyslexia
A correctional officer sued a prison for failing to accommodate his dyslexia. The Nova  Scotia  Human  Rights  Tribunal  found he was the victim of disability discrimination. No one individual was responsible; discrimination    was the result of a systemic failure.    So it ordered prison officials to undergo extensive human rights training [Trask
v. Department of Justice (Correctional Services), Nova Scotia Human Rights Commission, Feb. 1, 2010].  7
CASE #NS59
COLLECTIVE AGREEMENT:
Contracting Out Sign Work Violates Collective Agreement
The union representing maintenance workers grieved against a paper company for contracting out manufacture of signs to an outside contractor. The arbitrator upheld the grievance based on an argument that the union made during the rebuttal stage of the hearing. The company claimed it was unfairly denied the right to rebut the union’s rebuttal but the Court of Appeal let the original arbitration ruling stand. The company had a chance to address the argument before the rebuttal, said the court [Bowater Mersey Paper Co. v. Communications, Energy & Paperworkers Union of Canada, Local 141,  [2010] N.S.J. No. 127,  March 18, 2010].      7
CASE #NS60
HEALTH BENEFITS:
Employer Health Plan Can’t Drop Member’s Remarried Spouse
A teacher divorced his wife in 2004. She stayed in the couple’s  home with the 3 kids. Later,  she got remarried      and assumed ownership of the home. He also remarried and asked the court to terminate the ex-wife’s spousal support, remove her from his employer-provided health plan and drop her as a beneficiary of his life insurance policy. Even though circumstances had changed since the divorce, the court said no dice to  all  3  requests  [Ferguson  v.  Gates,  [2010]  N.S.J.  No.  115,  March  5,  2010].    7
CASE #NS61
PENSIONS:
Cash Withdrawals Make Bankrupt’s LIRA Funds Taxable
Out of work and low on funds, an individual transferred $11,000 in pension credits to a Locked-In Retirement Account (LIRA) and used the funds to pay his expenses. But, alas, he was still unable to avoid bankruptcy. The individual claimed the money in the LIRA was property exempt from his creditors under Sec. 67 of the bankruptcy act; CRA claimed it was taxable income under Sec. 68 of the Code. The court said that CRA was right. Once the individual took the funds out of the LIRA in cash, they ceased to be exempt [Lewer (Re), [2010] N.S.J. No. 130, March 15, 2010].    7
CASE #NS62
WORKERS’ COMPENSATION:
Workers’ Comp Doesn’t Cover Nurse’s Off-Duty Injury
While at home one evening, an off-duty registered nurse decided to go out to her car and retrieve a form from work. She slipped and fell, fracturing her ankle. The Workers’ Comp Board ruled that the injury wasn’t work-related and denied her claim for benefits. The court agreed. The accident took place on her own property at a time the nurse wasn’t required to be working at home and wasn’t being paid. So the injury wasn’t employment-related [Gillis-Andrea v.  Nova Scotia (Workers’ Compensation Appeals Tribunal), [2010]  N.S.J. No. 172,  April 8, 2010].       7
CASE #NS63
TERMINATION:
Wrongfully Fired 8-Year Employee Gets 7 Months’ Notice
A yacht club wrongfully dismissed a General Manager earning $36,500 with 3 months’ wages in lieu of notice. The manager sued for 8 months—1 for each year of service. The court gave her 7. Although there was no written contract, the job description allowed either side to terminate with “at least” 3 months’ notice. The Manager’s “awkward” age—53—called for a higher end notice. But the position was relatively low-paying and dictated for slightly less than 1 month per year, the court concluded [Thurrot v. Bedford Basin Yacht Club, [2010] N.S.J. No. 302, May 20, 2010].      7
CASE #NS64
CONSTRUCTIVE DISMISSAL:
Arbitrator Must Sort Out Constructive Dismissal Dispute
A school official was demoted to vice-principal after returning from a 2-year secondment. He sued for constructive dismissal noting that the secondment agreement promised him he’d be restored to the same position when he returned. The school board noted that the position had been eliminated as part of restructuring. The court said that the dispute was essentially about the collective agreement, not the secondment agreement. So an arbitrator would have to decide the case [MacNeil v.  Nova Scotia (Attorney General), [2010]  N.S.J. No. 241,  April 27,  2010].         7
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CASE #ON01
TERMINATION:
Company Must Pay Manager $70,000 for Wrongful Termination
A Woodstock manufacturer decided to seek ISO certification. The production manager was functionally illiterate and couldn’t prepare the necessary ISO documentation. The company demoted him. But because the manager had been with the company nearly 30 years, his salary was higher than the position warranted. So after two years, the company terminated him without cause on three months’ notice. The manager sued and the court found the company guilty of wrongful termination and ordered it to pay the manager $69,438 in damages. The court said the company should have given the manager at least 18 months’ notice, based on his age (56), years of service and prospects of finding a comparable job. The company claimed that the manager didn’t try hard enough to “mitigate his damages,” that is, look for a new job. The manager admitted to waiting six months to start his job search but claimed he was depressed and had eczema on his hand from handling solvents. The court said that the delay “made no difference. . . as there was virtually no chance [the manager] would have found comparable employment” [Deschenes v. Metal Shapes Mfg. Inc., [2005] O.J. No. 35, Jan. 11,  2005].     7
CASE #ON02
WORKERS’ COMPENSATION:
Safety Officers Fined for False Workers’ Comp Claims
Two safety officers of an Ottawa construction company were fined $18,000 and $11,000 for making false statements to the WSIB with respect to worker injuries. The company was also fined $375,000 for its involvement in the incident [A. Potvin Construction Ltd., WSIB News release, Oct. 3, 2005].     7
CASE #ON03
RACIAL DISCRIMINATION:
Company Didn’t Protect Supervisor against ‘Poisoned Atmosphere’ of Racism
A black supervisor suffered continual racial abuse from his boss for close to three years. He was eventually fired and complained to the Human Rights Commission (HRC). But the HRC upheld the firing. While racial abuse might have been taking place, that wasn’t the motive for firing the supervisor, the HRC reasoned. The supervisor appealed and this time he won. Firing is illegal to the extent that race plays any part in the decision. A victim doesn’t have to prove that race was the sole or primary motive, the court explained [Smith v. Ontario (Human Rights Commission), [2005] O.J. No. 377, Feb. 8, 2005].     7
CASE #ON04
TERMINATION:
OK to Fire Employees for Not Doing Job They Thought Illegal
Two  union employees who worked for a local humane society were fired after they told their manager that         they wouldn’t put strays from Toronto  up  for  adoption  because  the  city’s  contract  with  the  humane  society had expired. The humane society didn’t  warn them about the dismissal or say that it was firing them for cause.    But it did provide two weeks’ termination pay  and  continued  benefits  for  a  limited  period.  The  employees  sued for wrongful dismissal, arguing that they were dismissed because of their refusal to  break the law,  which   they believed required Toronto to place its own strays. The court ruled that the employees were fired for cause because they failed to carry out their assigned job duties. The employees had no reasonable basis to believe        that they would be breaking the law by carrying out these duties, said the court [Roden v. The Toronto Humane Society,  [2005]  O..J.  No.  3995,  Sept.  22,  2005].   7
CASE #ON05
SEXUAL HARASSMENT:
OK to Terminate Employee for Sexual Harassment and Stalking
After a three-year romance between two city employees ended, the man stalked the woman – standing at her window while she worked, contacting co-workers to see how she was doing, proposing marriage at least three times and telling her boss (the mayor) about their relationship and how it ended. He also asked the mayor to fire her and threatened to kill the woman and her new boyfriend. The city suspended the employee while investigating the matter and ultimately fired him without notice for violating its sexual harassment policy. He sued for wrongful dismissal but lost. The court found that, as director of labour relations for the city, the harasser had a heightened duty to comply with city policies and maintain a workplace free of harassment [Menagh v. Hamilton, [2005] O.J. No. 4304, Oct. 4, 2005].      7
CASE #ON06
RETALIATION:
Employee Fired for Assault, Not Complaining about Safety
A union employee for a car rental company claimed that he was fired in retaliation for filing a grievance about health and safety hazards. The company claimed that the employee never made any health and safety complaints and that the reason he had been fired was for assaulting a co-worker. The court found the company’s story to be more credible than the employee’s and upheld the firing [Budget Car Rentals Toronto Ltd., [2005] O.LR.D. No. 3610,  Sept. 12,  2005].    7
CASE #ON07
EMPLOYEE BENEFITS:
Part-Time Employee Not Entitled to Full-Time Benefits after Injury
A senior licensing clerk with the Ministry of Transportation injured her knee at work and received workers’ compensation benefits for extended absences over the next few years. She later returned to work for 18  hours    per week. But for eight years thereafter, the employer treated her as a full-time employee for  purposes  of vacation, holidays, pension and health and welfare benefits, under the terms of a collective agreement.   Finally,  the employer decided to treat her as a part-timer and cut her benefits accordingly. The employee filed a grievance. The court held that the employer could reduce some of the benefits (such as vacation and holidays) but had            to continue subsidies for the benefits  specifically  listed  in  the  collective  agreement  as  though  the  employee still  worked  full  time  [Ontario  Public  Service  Employees  Union  v.  Ontario  (Ministry  of  Transportation),  [2005]
O.G.S.B.A. No. 118, Sept. 21, 2005]. 7
CASE #ON08
TERMINATION:
Worker Awarded $15,000 for Improper Dismissal
An employee at a hock shop complained that she couldn’t  stand at the sales counter because of varicose    vein problems. The shop gave her a stool to accommodate her. But she was later fired as part of a “business restructuring.” She was given no notice of termination and on the day she was fired, she was escorted from the store in front of customers and co-workers. She sued the employer for stress. The court agreed that the employee should have received better notice since termination was not for cause. It also concluded that the termination was “abrupt, without sensitivity” and humiliating [Therrien v. Hock Shop Canada, [2005] O.J. No. 3303,  Aug.  4,  2005].   7
CASE #ON09
HEALTH & SAFETY:
Construction Company Guilty of Fall Protection Violation
A construction worker fell about 6.7 metres down a vertical shaft and landed on a rake conveyor belt. He survived the fall with leg and ankle injuries. The MOL claimed the victim wasn’t wearing fall protection equipment and charged the company with an OHS violation. The company denied the charge but the court found it guilty and ordered it to pay a $50,000 fine [Wabbi Development Corp., MOL News Release, Dec. 2, 2005].      7
CASE #ON10
DISCIPLINE:
Worker Reinstated After Employer Failed to Follow Progressive Discipline Policy
A commercial bakery employee had a history  of  being  late  to  work,  taking  extended  breaks  and  failing  to  clock out properly. For each infraction, the bakery issued a written warning or temporary suspension. It also threatened termination. But it never made good on the threat—that is, until after a supervisor caught the  employee improperly pouring water on top of a machine that he was supposed to clean. The employee sued         for wrongful discharge. Although the court found that the company was justified in disciplining him, it ordered      the company to reinstate the employee because it failed to follow its progressive discipline policy. The bakery’s indistinct pattern of discipline “countered  any  message that the continued misconduct would lead to discharge,”  the  court  said  [Commercial  Bakeries  Corp.  v.  Canadian  Auto  Workers,  Local  462  (Mukasa  Grievance),   [2005]
O.L.A.A. No. 493, Aug. 22, 2005]. 7
CASE #ON11
RETALIATION:
Employer Sued For Retaliatory Discipline
A unionized industrial mechanic who worked for an automotive component company sued his employer after receiving multiple warnings, a suspension, re-assignment and cancelled overtime. According to the employee, each disciplinary action constituted a reprisal for complaints he had made about poor air quality and other unsafe conditions at the workplace. But each time he complained, the employer investigated and, when appropriate, remedied the unsafe condition. The real problem was that the employee was hard to work with. From the outset, co-workers and managers complained about his performance. He was consistently late, cursed at colleagues and left before quitting time without permission. The court threw out the complaint, finding that the employee was disciplined solely for his poor conduct, not in reprisal for complaining about safety [Birnie v. Automotive Component Systems of Canada, Inc., [2005] O.L.R.D. No. 3256, Aug. 8, 2005].       7
CASE #ON12
WAGES:
Company Directors Fined, Jailed for ESA Violations
Three directors of a former children’s educational facility were fined $142,000, $17,000  and $11,100,  respectively,  for multiple violations of the Employment Standards  Act. The company had been found guilty of failure  to pay       its employees about $57,000.  The directors defied orders of the Ministry of Labour to pay back wages, plus a          10 percent administrative fee. So they were hit with even higher fines and one of the directors was jailed for 60  days [Glencairn Academy,  Ministry of Labour News Release, Sept. 2,  2005].         7
CASE #ON13
TERMINATION:
Worker Fired Without Cause Entitled to 11 Weeks Notice
A building materials supplier fired a drywall carrier without notice and gave him  two  weeks'  severance  pay. Ontario law says employers must give workers appropriate notice or pay before firing them without cause. The carrier claimed he hadn’t gotten such notice. The supplier argued that it had cause to fire him—  unexcused absences. But the court disagreed. The supplier hadn’t followed its progressive discipline policy and hadn’t given  the carrier a written warning about his absences. In addition, the firing came just two weeks after the carrier had voiced safety concerns. The court said the firing was without cause and that the carrier,  who was 25  and who      had been with the supplier for a year and a half, was entitled to 11 weeks’ notice, or $4,483 in back pay [Maier
v. Copp Building Materials Ltd., [2005] O.J. No. 3264, July 29, 2005].  7
CASE #ON14
FIDUCIARY DUTIES:
Telecom Company Wins Injunction Against Former Director
An Ontario court has ruled that the former director of Cygnal Technologies Corp. who started his own company owes a fiduciary duty to Cygnal and can’t compete against it for 12 months.    7
CASE #ON15
HEALTH & SAFETY:
Injured Bouncer Can’t Sue Night Club’s Insurer
A bouncer at the club  Juliana  in  Paradise  was  assaulted  by  drunken  patrons.  The  bouncer  sued  the  club  for his injuries and won an award of $176,000. When the  club  didn’t  pay,  the  bouncer  sued  the  club’s  insurer.  Under Ontario law, if an insured doesn’t pay, the victim can step into its shoes and sue the insurance company directly. But the victim’s case against the insurer is only as good as the insured’s would be. In this situation, the insured—the club—violated a key term of the insurance  contract: It didn’t  cooperate to help the insurer  defend  the bouncer’s case. As a result, the insurance company didn’t have to pay the club. And, since the club had no recourse against the insurance company, neither did the bouncer  [Thompson  v.  ING  Halifax,  [2005]  O.J.  No.  3250,  July  28,  2005].    7
CASE #ON16
HEALTH & SAFETY:
Liquor Board Must Fix Ergonomic Injury Risks
Three years after a health and safety officer ordered Ontario’s Liquor Control Board to fix the risk of repetitive strain injuries posed to workers breaking down container loads, the Board failed to do anything about it. The Board argued that the officer’s order, which required it to “take every precaution reasonable … for the protection of workers … from ergonomics limitations” was too vague to comply with. It also said that it wanted to fix the problem on a “relaxed, if unspecified” schedule. The court rejected the request and ordered the Board to begin fixing the problem immediately [Ontario (Liquor Control Board), [2005] O.O.H.S.A.D. No. 29, June 28, 2005]. 7
CASE #ON17
PRIVACY:
Worker Must Turn Over OHIP Summary
A union worker with a history of panic attacks demanded lost wages, damages and future loss of earnings from      his former employer, claiming that the employer’s conduct caused him so much stress and anxiety that he became  ill and couldn’t work anymore. The employer asked to look at the worker’s health summary since his physical and mental health were at issue. The worker refused, claiming that the summary would reveal too much personal      and confidential medical information. The court disagreed and required the worker to hand over the summary, reasoning that it was “highly relevant” to the defence [Ontario Public Service Employees Union v. Ontario (Clean Water  Agency),  O.G.S.B.A.  No.  79,  June  20,  2005].   7
CASE #ON18
REFUSAL OF DANGEROUS WORK:
Teacher Refuses Work Because of Threat From Student
A teacher refused to work after being threatened with violence by a special needs student. After investigating the refusal, an inspector ordered the school board to develop policies to deal with violence from students. The board claimed it already had such policies and asked the court to suspend the order. But the court refused, saying that suspending the order would jeopardize the safety of teachers and other school workers. “Having policies and procedures in place is not the same as implementing them,” the court said [Peel District School Board, [2005] O.O.H.S.A.D.  No.  194,  Nov.  21,  2005].    7
CASE #ON19
MITIGATION OF DAMAGES:
Fired Manager Need Not Accept Jobs in Different Field
A 61-year-old manager who worked for a fused minerals manufacturer was terminated after 32 years of service. At trial, the court acknowledged that the manager probably wouldn’t be able to find a comparable position. But it refused to award damages for a 24-month notice period on the grounds that the manager could find another job “as a school crossing guard or as a court services officer.” The manager appealed, arguing that he shouldn’t be required to take just any job that was available; rather, he should be allowed to look for a comparable job. The appeals court agreed and granted him 24 month’s pay and benefits [Rienzo v. Washington Mills Electro Minerals Corp., [2005] O.J. No. 5126,  Dec. 2, 2005].      7
CASE #ON20
HEALTH & SAFETY:
Supervisor Fined $7,000
On his first day on the job, a worker  using a chainsaw to lop large branches off a tree was hit in the back by  another tree being swung by a mechanical de-limber. The worker fell forward into a pile of trees and suffered serious facial injuries. The MOL charged the supervisor with letting a new worker work near a delimber without properly training or supervising him. A court found him guilty and socked him with a $7,000  fine. The company    was also fined $70,000 [Rosko Forestry Operations Ltd.,  MOL News Release, Nov.  24,  2005].          7
CASE #ON21
PRIVACY:
X-Ray Clinic, Disposal Company Guilty of Privacy Violations
A Toronto x-ray clinic gave a pile of patient medical records to a disposal company for shredding. But somehow, some of the records were sold to a recycling company. The recycling company in turn sold the records to a film company for use on a set. The records were later found strewn across the streets of downtown Toronto. The Ontario Privacy Commissioner found the clinic and disposal company guilty of violations of the Personal Health Information Protection Act (PHIPA) and ordered them to take corrective measures. It was the first such order issued under PHIPA [Commission Order, HO-001, Oct. 27,  2005].      7
CASE #ON22
DISCIPLINE:
Horseplay Grounds for Suspension, Not  Termination
As a joke, a worker rolled two heavy springs at his manager. The manager who had to dodge the springs was not amused. He filed an incident report citing the worker’s actions as a safety hazard and violation of company policy. The company suspended the worker and later fired him after investigating the incident. The union appealed. The company had work rules specifying penalties for various work offences. Attempting to injure another worker was considered a Group I offense resulting in termination. Group II offences, which included horseplay and throwing things, called for suspension. The court found that the worker didn’t mean to hurt the manager and said that his conduct amounted to horseplay. It ordered the company to reinstate the worker, but didn’t require reimbursement for his time off [Hendrickson Spring, Stratford Operations v. United Steelworkers of America, Local 877 (Schragner Grievance),  [2005]  O.L.A.A.  No.  644,  Oct.  25,  2005].   7
CASE #ON23
HEALTH & SAFETY:
Contractor Fined $50,000
Two workers were using a forklift to unload bundles of steel from a flatbed trailer.  One worker operated the  forklift; the other was standing on the trailer. As the forklift backed up, one of the rods protruding from the bundle hit the worker on the trailer and knocked him to the ground, causing serious neck and spinal injury. The contractor pleaded guilty to failing to ensure that the steel rods were moved safely in accordance with the OHS Construction Regulations and was fined $50,000 [Formcrete Contracting Ltd.,  MOL News Release, Oct. 24,  2005].         7
CASE #ON24
HEALTH & SAFETY:
Brickmaker Fined $90,000
A brick worker suffered serious injuries after getting hit by a dehacker machine. The MOL had ordered the company to guard the machine and the company notified the MOL that it had complied with the order.  But the company   was still in the process of installing an electric eye on the machine when the accident occurred. The court found   the company guilty of not complying with the MOL order and fined it $90,000 [Canada Brick Ltd., MOL News Release, Nov.  1,  2005].    7
CASE #ON25
HEALTH & SAFETY:
Supervisor Fined $2,000
A worker feeding material into a machine used to make bubble wrap got his arm entangled and was lifted about three feet (one metre) into the air. The result: Two serious fractures. Investigators found that other workers were having trouble feeding the machine and were using their hands to push material onto winders. A supervisor      knew  what  was  going  on  but  didn’t  warn  the  worker.  He  pleaded  guilty  to  an  OHS  violation  and  was  fined
$2,000. The company also pleaded guilty of failing to provide the worker written safety instructions and was fined $75,000 [Cantar/Polyair Canada Ltd., MOL News Release, Dec. 16, 2005].    7
CASE #ON26
WAGES:
Company Director Must Pay $92,000 for Employment Law Violations
Eleven computer programmers claimed that their former employer owed them $83,367 in unpaid wages. The former employees were immigrants who had been hired by the company through the HRSDC "JOBSTART" program. The government investigated and ordered the company to pay up. When it didn’t, it charged the company with an ESA violation. The company pleaded guilty and was fined $25,000. Perhaps more significantly, a company director was also charged and pleaded guilty. He was fined $10,000 and ordered to pay back more than $80,000 in unpaid wages [Girex Bancorp Inc., MOL News Release, Jan. 3, 2006].      7
CASE #ON27
WALLACE  DAMAGES:
Court Lowers Boom on Bank for Abusive Firing
After 29 years of excellent service, a bank manager was fired without notice or pay. The bank also black-listed the manager’s family members and unlawfully destroyed her credit rating. The bank’s actions were based on an investigative report by an inexperienced auditor purporting to show that the manager may have been romantically involved with someone to whom she was issuing checks. The report also found that the manager was conducting unethical financial transactions. But the report wasn’t true and the bank didn’t bother to corroborate the facts. The court blasted the bank for its inappropriate behavior and ordered it to pay: 22 months’ salary for wrongful dismissal; 8 months’ salary in Wallace damages; and another $25,000 in punitive damages [Mastrogiuseppe v. Bank of Nova Scotia, [2005] O.J. No. 5417,  Dec. 15, 2005].      7
CASE #ON28
HEALTH & SAFETY:
Two Construction Companies Fined for Fatal Fall
A construction worker performing concrete work on the 10th floor of a high rise building fell 15.2  meters (50.4 feet) to the roof of the fourth floor. The worker,  who died of his injuries, fell through a 0.9  metre (3 foot) gap in a metal guardrail while walking backward toward the edge of the building. He wasn’t  wearing       a fall arrest harness. The MOL found that the guardrail didn’t reach the formwork for the wall; it also found guardrail violations in other parts of the building. Two companies pleaded guilty to guardrail violations, one as a constructor and the other as an employer, and were fined $115,000 each [Paramount Structures Ltd. et al., MOL News Release, Jan. 16, 2005].      7
CASE #ON29
HEALTH & SAFETY:
Steel Company Fined $75,000 for Machine Guarding Violation
A steel worker  lost his right foot after getting it caught in a pinchpoint on a machine located on a "slitter    line." The steel company pleaded guilty of failing to equip the pinchpoint with a machine guard [Nova Steel Processing, MOL News Release, Jan. 11,  2006].       7
CASE #ON30
WAGES:
Corporate Director Personally Fined for ESA Violations
A radiator worker complained to the MOL that his former employer owed him thousands of dollars in unpaid wages and termination pay.  The MOL found that the claim had merit and ordered the company to pay up.       It personally served papers on the company director. The company neither appealed nor paid. So the MOL charged the company and director with a slew of Employment Standards Act violations. Both defendants pleaded guilty. The director paid $3,000 and the company $5,000 in fines [Coulten Radiator Inc., MOL News Release, May 31,  2006].      7
CASE #ON31
HEALTH & SAFETY:
Corporate Director Fined for Company’s Lack of OHS Policy
A worker installing a new steel roof over an existing roof disconnected his lifeline so he could move to a different spot. Before he could reconnect, the worker lost his balance and fell 5.96 metres (19.5 feet) landing on a concrete walkway. He survived but suffered serious injuries. A company director pleaded guilty of failing to ensure the company had and annually reviewed an OHS policy and a program to implement it. He was fined
$2,500. The company was also fined $50,000 for a PPE violation (under Sec. 26.1(2) of the Const. Regs.) [T.J. Ware Maintenance Inc., MOL News Release, Feb. 28, 2006].   7
CASE #ON32
PRIVACY:
Privacy No Excuse to Withhold Incident Report from Union
A construction company refused to give the union information about two workplace incidents as required by Ontario’s Occupational Health & Safety Act. The company claimed that the information was protected by PIPEDA (the federal personal privacy law) and thus couldn’t be disclosed without the consent of the worker involved. The Labour Board rejected the argument. Employers don’t need consent to disclose private information about a worker if the disclosure is required by law. This disclosure was required by the OHS Act., so the employer had to disclose it, even though the worker hadn’t  given consent [E.S. Fox Ltd.,  [2006] O.L.R.D. No. 661,  Feb. 22,  2006].        7
CASE #ON33
HEALTH & SAFETY:
Mining Company Fined $20,000 for Disturbing Injury Scene
A worker preparing a mine scene for blasting hurt his arm while driving a hydraulic crawler. He was taken to the nursing station for treatment. The supervisor ordered the blast to go ahead as scheduled. The crawler was thus removed from the injury scene. The MOL fined the company $20,000 for altering the scene of an injury [Sigfusson Northern Ltd.,  MOL News Release, Oct. 24,  2005].      7
CASE #ON34
HEALTH & SAFETY:
Not Posting Work Procedures Dooms Due Diligence
An iron worker was lying on the ground helping to push the bottom of a large metal box weighing 76.2 kilograms (168  pounds) onto a forklift so it could be welded. But the box fell back on top of the worker.  Sadly, he died the  next day. The court found the company guilty of failing to ensure safe transport of the box (in accordance with Sec. 45(b)(i) of the Ind. Reg.). The company didn’t show due diligence, it ruled, because it didn’t write down and post  safe work procedures [Chrima Iron Work Ltd.,  MOL News Release, March 8, 2006].       7
CASE #ON35
HEALTH & SAFETY:
Contractor Responsible for Injury on Scaffolding under Owner’s Control
A nuclear power plant hired a contractor to install a fire suppression system. The work was performed on scaffolding under the plant’s control. During the project, plant personnel removed the barriers surrounding the iron grating covering an opening in the scaffolding without notifying the contractor or its supervisor. As    a result, the supervisor sent two workers up to the scaffolding. One of them fell through the opening and plunged more than 25 feet to the platform below. The MOL charged the contractor with a guardrail violation. The contractor claimed that the accident was the plant’s fault. The supervisor testified that plant personnel told him it was safe to work on the scaffolding. But the judge didn’t believe him and found the contractor guilty. The contractor hadn’t proven that the plant really told the supervisor that it could send workers up to the scaffold [Ministry of Labour v.  Vipond Inc., 2006 ONCJ 58 (CanLII), Feb. 28, 2006].        7
CASE #ON36
HEALTH & SAFETY:
Worker Who Injures Co-Worker Guilty of OHS Violation
A 19-year-old suffered “horrendous injuries” when a 7,200-volt power line fell on him. The worker was hired by a vegetation clearing company to cut trees and clear brush from a power line corridor. He had been on the job for only two days, but a more experienced worker was with him. The line fell because the experienced worker cut a tree that fell the wrong way. A trial court convicted the cutter of several OHS violations, saying that he should have cleared other workers from the danger area before felling the tree. The worker claimed that the power company that owned the property was responsible for the violations. But the appeals court didn’t buy it. Even though the power company was partially responsible for the accident, the cutter was still on the hook. He should have taken simple steps to protect the victim, especially given his experience and the dangerous nature of the work, the court said [R. v. Campbell, [2006] O.J. No. 731,  Feb. 24, 2006].        7
CASE #ON37
HEALTH & SAFETY:
Supervisor Fined for Overhead Electrical Line Disaster
Two workers were taking down a 12 x 30 metre tent at a ranch. One of the tent’s support poles hit a 4,800- volt overhead power cable. One of the workers was killed; the other lost five months of work recovering from injury. A supervisor pleaded guilty of failing to protect the workers against the danger of an overhead power line and was fined $6,000. The company was also fined $130,000 [Advanced Tent Rental Ltd., MOL News Release, May 31,  2006].     7
CASE #ON38
HEALTH & SAFETY:
Steel Company Responsible for Temp’s Injury
A temporary worker hired from an agency just six days earlier reached into a non- operating metal cutting machine to retrieve a piece of metal. Suddenly, the machine started up, crushing four of the worker’s fingers. All four fingers had to be amputated. The steel company pleaded guilty to a machine guarding violation and was fined $115,000 [Clayson Steel (1988) Inc., MOL News Release, Jan. 10, 2006].     7
CASE #ON39
HEALTH & SAFETY:
Court Blasts MOL for Prosecuting ‘Frivolous’ Case
Two OHS inspectors ordered workers out of a trench that wasn’t supported against cave-ins. The employer claimed the trench wasn’t deep enough to require additional support. Still, the supervisor told the workers to shore it up. When the inspectors left, the workers got back in the trench and finished the job. The next day, the inspectors cited a worker and his supervisor for failing to shore up the excavation properly. The employer contested the citations, arguing that it responded to the inspectors’ request immediately and never received a stop work order or notice of violation. The court agreed and threw out the citation. The employer exercised “all reasonable care” once it was told additional support was needed, the court said. The court also blasted the inspectors for their prosecution of the case, calling it “frivolous and vexatious” [R. v. Vipe Construction Ltd., [2006] O.J. No. 2034, May 23, 2006].     7
CASE #ON40
TERMINATION:
OK to Terminate Employee for Minor Theft
A fruit market fired a dairy manager without notice  after  catching  him  stealing  some  yogurt  containers  and other small samples of food. The worker told the company that a supplier had given him permission to take the samples. But company policy required the worker to obtain a supervisor’s consent, which he never did. Plus,           he lied about making sure the store received proper credit for the items he took. Yet, he sued the market for improper termination. The court dismissed the case saying that the manager abused a position of responsibility  and trust and irreparably damaged the employment relationship [Agosta v. Longo Brothers Fruit Markets Inc., [2006]  O.J.  No.  2045,  May  23,  2006].    7
CASE #ON41
HEALTH & SAFETY:
Workers Not Using PPE Suffer Burns in Confined Space
A worker uses a chemical cleaner to scrub the inside of a tanker truck. He’s not wearing a respirator, gloves, safety glasses or any PPE at all. Fumes from the cleaner cause the worker to pass out and fall to the bottom of the tank, spilling the cleaner in the process. A worker outside the tank goes in to rescue him. He’s not wearing any PPE,  either. He passes out, too. Both workers are eventually rescued but only after suffering severe chemical burns. The tanker company pleads guilty of failing to train and instruct the workers on how to work safely inside a confined space. The fine: $60,000 [Prokleen Washing  Services (Oakville) Inc.,  MOL News Release, June 7,  2006].           7
CASE #ON42
HEALTH & SAFETY:
$265,000 Fine for Failure to Lock Out Mixer
A nightshift worker entered a giant mixing machine used to mix shredded foam with a binding chemical. The machine had been turned off for the night. But a second worker started the machine,  unaware that the first   worker was inside. The results were fatal and grisly. MOL inspectors cited the plant for a laundry list of violations including failure to properly lockout, establish procedures to verify that it was safe to restart machinery and ensure that a supervisor was on duty during the night of the incident. The company pleaded guilty to all charges and was fined $265,000 [Vitafoam Products Canada Ltd.,  MOL News Release, May 31,  2006].          7
CASE #ON43
HEALTH & SAFETY:
Scrap Yard Worker Burned in Hot Work Flash Fire
A worker thinks he smells something flammable emanating from the upside-down 757-litre (200-gallon) steel tank which he’s about to tear up for scrap metal. He pulls out his cigarette lighter to test the air. It sparks a huge fireball that engulfs his face. The worker suffers first degree burns. The company is fined $50,000 for failing to rid the tank of flammable substances (under Sec. 78(1)(b) of the OHS Industrial Regulation) [D.L. Const. & Roofing Ltd., MOL News Release, May 26, 2006].     7
CASE #ON44
HEALTH & SAFETY:
Corporate Director Fined Because JHSC Doesn’t Have Certified Member
The MOL audited a manufacturer of building products for commercial farms and discovered a slew of OHS violations, including the lack of a certified member on the JHSC. The MOL ordered the company to fix the problems but when it returned the problems were still uncorrected. A company director was fined $10,000 for two offences. In addition, the company was fined $55,000 for four violations including failure to obey an MOL order [Syri-Con Corp., MOL News Release, May 17,  2006].    7
CASE #ON45
DISABILITY  DISCRIMINATION:
Disabled Worker Refuses to Provide Updated Medical Report
A public service worker went on disability leave after 25 years of service. His employer asked him for an independent medical evaluation but he refused, arguing that he had already provided medical reports from his own doctors showing that he was unable to work. But those reports were outdated. So the employer told him to get the report updated or he’d be fired. The worker asked the court to step in and protect his job at least until the lawsuit was decided. But the court refused, saying that he was unlikely to win the lawsuit since the medical evidence was outdated [Duyvenbode v. Canada (Attorney General), [2006] O.J. No. 1551,  April 17,  2006].    7
CASE #ON46
HEALTH & SAFETY:
Saw Blade Kicks Back and Partially Severs Worker’s Finger
A young worker using a power saw to cut wood lost part of a finger when the blade kicked back and hit his hand as he was reaching around the blade to grab wood coming out from behind the saw. The employer pleaded guilty to failing to guard the blade and was hit with a $50,000 fine [A. Potvin Const. Ltd., MOL News Release, May 9, 2006].    7
CASE #ON47
RETALIATION:
Employee's Suspension Wasn't a Reprisal
An employee was suspended after he was arrested. When the criminal charges were dropped, he asked to be reinstated, but the employer refused. So the employee filed a complaint accusing the employer of suspending him because, in a safety training orientation, he’d pointed out flaws in the protective equipment it supplied. The Labour Relations Board dismissed his complaint, ruling that there was no evidence that the employee’s suspension was a reprisal for his comments. In fact, there was no evidence that the employer even knew about the employee’s safety concerns [Czerniak v. Ontario (Ministry of Community Safety and Correctional Services), [2006] CanLII 37803 (ON L.R.B.), Nov. 3, 2006].      7
CASE #ON48
WALLACE  DAMAGES:
30 Months’ Notice Is Excessive
An employee who had been with an auto dealership for 28 years took a severance package of eight-and-a-half months salary paid over 24 months. He was 59 at the time. A dispute arose during month 21 and the employee sued for wrongful termination. The trial judge awarded him 30 months’ of Wallace damages. But the appeals court reduced the award to 24 months. Although there’s no hard and fast cap, the court said that reasonable notice of more than 24 months is warranted only in “exceptional circumstances.” That wasn’t the case here. The employee wasn’t a senior executive. He was never promised secure employment until retirement age. So 30 months was too much [Lowndes v. Summit Ford Sales Ltd., 2006 CanLII 14 (ON. C.A.), Jan. 6, 2006].       7
CASE #ON49
HEALTH & SAFETY:
Grocery Store Responsible for Temporary Worker’s Injury
A grocery store brought in a truck driver from a temporary employment agency. Apparently the driver didn’t      have any training in how to operate an electric-powered lifting device. While trying to unload pallets stacked with goods he accidentally put the machine in reverse and drove right off the loading dock. The grocery store rather  than the temp agency was held responsible for the injury and fined $75,000 [LOEB  Canada  Inc.,  MOL  News Release, May 8, 2006].      7
CASE #ON50
HEALTH & SAFETY:
Mining Company Fined $350,000 for Employee’s Death
A mining company was fined $350,000 for a violation of the OHS Act that resulted in an employee’s death. Two employees were performing underground gas checks after a rock blast when one of them fell about 12  to 15  metres into an open hole and died. The MOL found that the employees weren’t following the standard safety procedures for post-blast clearance gas checks [Placer Dome (CLA) Ltd.,  MOL News Release, Aug. 25,  2006].         7
CASE #ON51
HEALTH & SAFETY:
Manufacturer Fined $75,000 for OHS Violation
When a pallet truck stalled on a ramp, a worker tried to push it up the ramp. He lost control and a handle swung around, pinning the worker’s leg to a battery pack on the truck. The worker suffered a broken leg. The MOL found that the method used to move the pallet truck didn’t follow recommended procedure and that the worker hadn’t been properly trained to operate it. The manufacturing company that employed the worker was fined $75,000 for an OHS violation [Abitibi-Consolidated Co.  of Canada,  MOL News Release, Sept. 8, 2006].         7
CASE #ON52
HEALTH & SAFETY:
HVAC Contractor Sentenced for OHS  Convictions
Before workers from an HVAC contractor installed a cooling system in a Toronto office building, they pressurized the pipes with nitrogen gas to test the system for leaks. A welder wrongly believed the test was over and the pipes had been depressurized. As he bent over a pipe, a sudden release of gas caused a metal coupling to blow off and hit the welder in the face, causing serious injuries. The contractor was convicted of three OHS violations and fined $135,000 [R. v. Modern Niagara Toronto Inc., [2006] ON C.J. 337 (CanLII), Sept. 8, 2006].       7
CASE #ON53
HEALTH & SAFETY:
Contractor and Roofing Subcontractor Fined $185,000 for Fall Accident
A roofer putting screws into insulation material stepped backwards through a hole and fell 5.8 metres onto a pallet of steel studs shattering his hip. The day before, another worker had covered the hole with a wooden pallet but didn’t nail it down or post a sign. The supervisor was also away from the job site when the accident happened. The contractor—who was the constructor in charge of safety at the site–and roofing subcontractor were each found guilty of three OHS violations and fined $115,000 and $70,000, respectively [Danya Proforma Inc. and Flynn Canada Ltd., MOL News Release, June 28, 2006].    7
CASE #ON54
TERMINATION:
Employer Must Pay Accountant Termination and Vacation  Pay
An employer was ordered to pay an accountant he fired termination and vacation pay. The employer appealed, arguing that because the employee had been fired for willful misconduct, disobedience and willful neglect of duties, he wasn’t entitled to such pay. The Labour Relations Board ruled that the accountant was entitled to termination and vacation pay. The Board accepted the employer’s argument that the accountant’s work had seriously declined. But it noted that the employer had never warned, counselled, reprimanded or disciplined the accountant for work performance, absenteeism, lateness and improper Internet use [Valente v. Ryczko, [2006] CanLII 31492  (ON L.R.B.) Sept. 12,  2006].    7
CASE #ON55
TERMINATION:
Mechanic Fired for Lateness Not Entitled to Termination Pay
A mechanic hired to work from 8:00 am to 5:00 pm started showing up late for work. When his supervisor spoke   to him, the mechanic said that since he wasn’t  paid by the hour,  it shouldn’t matter when he comes in. He was  later given a written warning. A week later, he was late on two consecutive days. So he was fired. The mechanic asked for termination pay and was refused. So he appealed to the Labour Relations Board, which also denied         his request. The Board ruled that because the mechanic was fired for wilfully disobeying the employer’s rules regarding work hours, he wasn’t entitled to termination pay [Mahadeo v. Willowdale Nissan Ltd., [2006] CanLII  31586  (ON  L.R.B.),  Sept.  12,  2006].     7
CASE #ON56
PUBLIC HEALTH:
Hotel Fined for Actor’s Smoking
A Toronto hotel became one of the first defendants convicted of the new Smoke-Free Ontario Act. The culprit was none other than Sean Penn, the Oscar–winning actor and former husband of Madonna, who was caught smoking a cigarette during a news conference to promote his new film, All the King’s Men, which was being shown at the Toronto International Film Festival. The hotel was fined $540 for letting Penn smoke in a no smoking area [The New York Times, Sept., 16, 2006].      7
CASE #ON57
HEALTH & SAFETY:
Manufacturer Fined $62,500 for Machine Guard Violation
A young worker got his right hand caught in the shearing machine he was operating. The blade came down and amputated four fingers. The MOL found that a guarding device that would have prevented the accident had been removed the previous day. The company pleaded guilty to a machine guarding violation and was fined $62,500 [Accurax Manufacturing Inc., MOL News Release, Sept. 19, 2006].    7
CASE #ON58
HEALTH & SAFETY:
Worker Slammed with $10,000 Fine for Not Securing Door
$10,000 is a huge fine when a worker is on the receiving end. But it just happened. The case was the result of a   fatal accident on a demolition site.  A worker  on a bobcat bumped a 5.8 x 5.5  metre steel door weighing 1,134       kgs.  causing it to fall  on a nearby worker while he was looking for a tool. A third worker had cut down the door    and left it leaning unsecured against the wall without posting a warning sign, notifying his supervisor or marking   off the area. The worker  who cut down the door was found guilty of two OHS violations and hit with the five-   figure fine. A supervisor was also fined $15,000 and the demolition company $250,000 for the incident [National Wrecking  Company,  MOL  News  Release,  Feb.  8,  2006].   7
CASE #ON59
HEALTH & SAFETY:
Machine Injury Results in $140,000 Fine
A worker is trying to clear  a  paper  jam  in  a  machine  used  to  produce  liner  board  for  cardboard  boxes.  His left hand gets drawn into a pinch point and he’s pulled into the spool up to the shoulder before the machine automatically shuts off. He suffers serious injuries. Another worker was at the control panel at the time but he couldn’t hear or see the victim so he couldn’t tell when it was safe to start the machine in “jog”  mode. The  company is fined for two OHS offences including failing  to guard a pinch point and fined $140,000  [Norampac     Inc.,  MOL  News  Release,  May  2,  2006].  7
CASE #ON60
RETALIATION:
Worker Denied Reassignment Sues for Retaliation
A worker who installed customer security systems complained that the company was overloading his schedule and forcing him to drive quickly and unsafely to keep appointments. The worker also expressed fear of being assaulted by angry customers and about having to work at heights. The company threatened to fire him and locked him out of the building. The union got involved and the problems were resolved. But the worker wanted to be reassigned and sued for retaliation when his request was denied. The Labour Relations Board refused to hear the case, calling it nothing more than “dissatisfaction with assigned work” that should be resolved through the union grievance process [Chubb Security Systems, a 0064ivision of CSG Security Inc., [2006] O.L.R.D. No. 214,  Jan. 20,  2006].   7
CASE #ON61
PARENTAL LEAVE:
Male and Female Doctors to Get Equal Parental Leave Benefits
The ON Human Rights Commission negotiated a settlement that guarantees equality between male and female doctors seeking parental leave benefits under the Ontario Medical Association’s Maternity Leave Benefit Program. The Program had previously granted benefits only to female doctors. Female doctors continue to be entitled to pregnancy leave benefits, but now both male and female doctors will be entitled to parental leave benefits so they can spend time with their newborn or newly adopted children [Govt. News Release, Sept. 28, 2006].  7
CASE #ON62
HEALTH & SAFETY:
Supervisor Fined $7,500 for Not Providing Written Safety Instructions
A wheel manufacturing plant worker was dismantling a spring-loaded overhead garage door. The spring started to unwind and hit him on the arm, causing severe injuries. A supervisor pleaded guilty of failing to provide written instructions on safe dismantling of the door and was fined $7,500. The plant was also fined $50,000 for the same offence, and $15,000 more for interfering with the scene of an accident [North Shore Steel Products Ltd., MOL News Release, June 22, 2006].    7
CASE #ON63
TERMINATION:
Fired Employee Can’t Sue Employer After Signing Release Promising Not To
When a machine operator was fired, the employer offered her a payment if she’d sign a release agreeing to waive her right to sue the employer. The operator signed the release, but then sued the employer anyway. The employer asked the court to dismiss the lawsuit. The operator argued that the release was unenforceable because a lawyer never reviewed it. The court rejected that argument, noting that the employer had advised her to consult a lawyer and given her time to do so. But the operator dropped the ball and never asked a lawyer for advice. There was    also no evidence that the operator had signed the release under duress—that is that she had been coerced into signing it. Thus, the release was enforceable and the court dismissed the lawsuit [Tesfamikael v.  Porco, [2006]  CanLII  34274  (ON  S.C.),  Oct.  12,  2006].     7
CASE #ON64
TERMINATION:
Fired Employee Wasn’t `Bad on Purpose’
An employee at a water bottling plant was fired without notice after he left the plant at night unattended with     the doors unlocked and equipment on. The employee sued the plant, arguing that he was entitled to pay in lieu      of notice and 4% vacation pay. The plant argued that because the employee was fired for “willful misconduct or disobedience or willful neglect of duty,” he wasn’t  entitled to termination pay.  The ON Labour Relations Board  ruled that the employee was entitled to termination pay. The Board said there was no evidence that the employee was  being  “bad  on  purpose”  [Montour  v.  Byrne,  2006  CanLII  27494  (ON L.R.B.)  Aug.  4,  2006].  7
CASE #ON65
HEALTH & SAFETY:
Restaurant Worker Deep Fries His Own Arm
A restaurant worker slipped on the floor he had just finished mopping. His arm landed in the deep fryer and sustained second and  third  degree  burns.  The  restaurant  was  fined  $25,000  each  for  two  violations—failure to keep the floor free of hazards and not instructing the worker how to work safely near a deep fryer [510487 Ontario  Limited,  MOL  News  Release,  May  26,  2006].  7
CASE #ON66
HEALTH & SAFETY:
Company President Fined as a Supervisor for Pinch Point Injury
A steel plant worker was using a brake press machine to flatten steel sheets. The press closed on his left hand in a pinch point where the downward-moving upper die/ram came in contact with the stationary lower die. The worker’s hand was crushed and had to be amputated at the wrist. The company president was charged, as a supervisor, with a machine guarding violation. He pleaded guilty and was fined $3,500. The company was fined
$60,000 after pleading guilty to the same offence [Quality Machining & Metalworks Inc., MOL News Release, July 20, 2006].   7
CASE #ON67
HEALTH & SAFETY:
Too Dangerous to Let Same Worker Serve as Both Supervisor and Drill Operator
A mining company put one of its diamond drill operators in charge of supervising himself and the night crew.        But it never took away his drill operator duties. So the supervisor   as actually performing two jobs at once.  An    OHS inspector issued a stop work order barring the company from operating until it hired a separate supervisor. The mine asked the Labour Relations Board to suspend the order, arguing that nothing in the OHS law bans supervisors from performing other functions. Plus, it said, no one else in the industry used dedicated supervisors. But the Board didn’t care and refused to suspend the order, saying that there wasn’t  enough evidence that the  mine would adequately protect worker safety if the supervisor performed both functions at the  same  time  [Bradley  Bros.  Ltd.,  [2006]  O.O.H.S.A.D.  No.  82,  July  19,  2006].   7
CASE #ON68
EMPLOYER HEALTH TAX:
HVAC Company, Officials Fined for Employer Health Tax Violations
An HVAC company pleaded guilty to evading the Ontario employer health tax (EHT). A Ministry of Finance investigation revealed that the company had underreported its EHT by over $60,000. The company was fined
$1,600. The company’s office manager, directors and co-owners were also convicted of directing the company’s failure to report EHT and fined $1,600 apiece [Air Con Systems, Govt. News Release, Oct.  13, 2006].
7
CASE #ON69
HEALTH & SAFETY:
Five Workers Injured Pulling Pipes thru Open Pit Mine
A bundle of pipes and cables being pulled through a conduit pipe of an open pit mine got stuck on a kink in   the pipe. The worker operating the excavator pulling the bundle applied more power. But instead of breaking it free, the extra juice caused the bundle to break apart. Some workers were flung into the air; others were hit by flying cable spools. The company was fined $80,000 after pleading guilty of failing to instruct the workers on the dangers of the operation [Lahti Const. and Design Inc., MOL News Release, June 26, 2006].     7
CASE #ON70
HEALTH & SAFETY:
Court Suspends MOL Order that Doesn’t Distinguish Between Genders
A retail brewing company required workers to lift large cases of beer and carry them to a conveyor 3.5  metres  away. An inspector noticed that the cases were heavier than the generally accepted maximum allowable weights  for females published by ergonomics experts. It ordered the brewing company to reduce the weight of each case within a week, regardless of whether it would be carried by a female or male worker.  The company asked the   court to suspend the order since it affected both genders. The court acknowledged that the order was overly   broad and suspended the order until the company had a chance to appeal. It also rejected the argument that        the gender distinction was discriminatory. The maximum weight-lifting distinctions were based on measurable    and legitimate differences between the genders, the court said [Brewers Retail Inc., [2006] O.O.H.S.A.D. No. 72, June  16,  2006].     7
CASE #ON71
HEALTH & SAFETY:
Lumber Company Fined After Employee Is Pinned by Plywood
An employee was unloading a shipment of plywood from a boxcar when about 680 kilograms (1,500 pounds) of plywood fell and pinned him to the ground. He suffered multiple fractures, including a broken right arm and ribs. The lumber company pleaded guilty to failing to ensure that lumber was safely removed from the boxcar and was fined $65,000 [Velcan Forest Products Inc., Govt. News Release, Dec. 18, 2006].     7
CASE #ON72
DISABILITY  DISCRIMINATION:
Fire Department Needn’t Accommodate Applicant with Hearing  Loss
A man with a hearing problem applied for a job with the Toronto  fire department. When wearing a hearing aid,     he passed the tests with ease. Without the hearing aid, he failed miserably.  His own audiologist said he could         do the job. But the City of Toronto’s audiologist disagreed. When he was turned down for the position, the  applicant filed a disability discrimination complaint with the Human Rights Commission. After an investigation,     the Commission dismissed the complaint, reasoning that good hearing was a bona fide occupational requirement that affected the health and safety of other emergency services workers and members of the public. The appeals court upheld the decision, finding that the City wasn’t  required to accommodate the applicant by allowing him       to stay in the fire truck or work with the community because those weren’t the jobs he applied for [Baldasaro v. Ontario  (Human  Rights  Commission),  [2006]  O.J.  No.  2489,  June  21,  2006].   7
CASE #ON73
HEALTH & SAFETY:
Poultry Company Fined $100,000 for Worker’s Electrocution
A poultry company was fined $100,000 for a violation of the OHS Act that resulted in a worker’s death. The worker was moving a machine when a live wire got caught in it, fatally electrocuting him. At the time, the worker was wearing wet leather work boots and standing on a wet floor [Elmira Poultry Inc., MOL News Release, Sept. 12,  2006].    7
CASE #ON74
HEALTH & SAFETY:
Paper Worker Gets Hand Caught in Saw Blade
A worker using a vacuum to clean a “long-arm radial saw” got his hand caught on the still-spinning blade and suffered a deep cut. The company pleaded guilty to not ensuring that the saw was shut off during cleaning (under Sec. 75 of the Industrial Regs.) and was fined $50,000 [Corpap Inc., MOL News Release, June 26, 2006].    7
CASE #ON75
HEALTH & SAFETY:
$87,500 Fine for Faulty Lockout Scheme
A “ram”  used to crush garbage in a garbage truck storage area started to close in while an electrician was still  inside. A second worker threw the ram into reverse while the electrician scrambled to get out. Unfortunately, the electrician didn’t get all the way out. He suffered a crushed pelvis and leg. This was a relatively new truck design that put the electrician in the position of having to make ram adjustments while still inside the storage area. The MOL charged the company with failing to have a safe lockout procedure for the truck. The company pleaded guilty and was fined $87,500  [Universal Handling Equipment Company Ltd.,  MOL News Release, June 22,  2006].         7
CASE #ON76
HEALTH & SAFETY:
Robotic Arm Fractures Worker’s Skull
An auto parts plant worker was repairing a robotic machine. Suddenly the machine started up. The robotic arm swung into motion and bashed the worker in the head. The company was found guilty of two OHS  violations: failing to lock out and to properly train the worker. The fine: $150,000 [PECO Inc., MOL News Release, May 5, 2006].     7
CASE #ON77
TERMINATION:
Employee Wrongfully Terminated for Not Changing Vacation Plans
A long-time employee for a small food manufacturer got permission to take a two-week vacation to see her sick brother.  She and her husband bought plane tickets. About a week before she was scheduled to leave,    her boss asked her to either cancel the trip or shorten it by a week. He offered to reimburse her for her ticket, but not her husband’s. She went on her vacation as originally planned. When she returned, her last pay check was waiting for her with a record of employment indicating that she had quit her job. The employee sued for wrongful termination. The court agreed, ruling that the boss’s request was unfair and unreasonable, especially given the short notice. It ordered the employer to pay her 12 months’ salary in lieu of notice [Watson v. Summar Foods Ltd.,  [2006] CanLII 38233 (ON S.C.), Nov.  14,  2006].       7
CASE #ON78
DISABILITY  DISCRIMINATION:
Keays 2: Court Dramatically Cuts Damage Award to Fired Chronic Fatigue Sufferer
An employee suffered from chronic fatigue syndrome, but his employer refused to accommodate his disability. It fired the employee, who sued for wrongful dismissal. Last year, in a well publicized case, the Ontario trial court  ruled in the employee’s favour and ordered the employer to pay the employee 15 months’ salary in lieu of notice, nine months Wallace  damages—and $500,000 in punitive damages. But the Court of Appeal dramatically cut        the punitive damage award to $100,000. It ruled that trial court’s reasons for the unusually high damage award weren’t supported by the evidence. It also noted that the award wasn’t proportionate to wrong done by the employer  [Keays  v.  Honda  Canada  Inc.,  [2006]  O.J.  No.  3891,  Sept.  29,  2006]. 7
CASE #ON79
DISABILITY  DISCRIMINATION:
Company Policy Strictly Limiting Length of Disability Leave Is Discriminatory
In March 2000, an employee for a paint brush and roller manufacturer who “floated” between various job assignments was hurt in a car accident and went out on leave. On Aug. 30, 2001, the manufacturer’s HR manager sent the floater a letter terminating her without notice or payment in lieu of notice because she’d been out of work for almost a year and a half, and company policy was to hold positions open for only one year. The floater filed a discrimination complaint. The court ruled that policies like the manufacturer’s that strictly limit the amount of time for which an employer will hold a position open have “almost universally been found to violate” the employer’s duty to accommodate under human rights laws. So the floater was entitled to termination and severance pay [Nour Trading House Inc. v. Lam, [2006] CanLII 41447 (ON L.R.B.), Dec. 8, 2006].      7
CASE #ON80
GST/HST:
Restaurant Owner Hit with $48,000 Fine for Sales Tax Evasion
A restaurant owner pleaded guilty to failing to report and remit more than two years’ worth of provincial sales  taxes collected from customers. He was fined $48,000 and was also required to pay  $12,000  to  the  Ontario Victims’ Justice Fund [Carson Bak, Govt. News Release, Dec. 11,  2006].          7
CASE #ON81
HEALTH & SAFETY:
Metal-Casting Plant Fined $150,000 for Workplace  Death
The son of the former mayor of St. Catharines was killed after being struck in the head by an improperly mounted grinding wheel. The wheel flew off a handheld grinding device with such speed and force that it pierced his protective goggles and helmet. The metal-casting plant pleaded guilty to unspecified OHS charges and was fined
$150,000 [Johnson Matthey Ltd., The Canadian Press, Dec. 18, 2006]. 7
CASE #ON82
HEALTH & SAFETY:
Mining Company Hit With OHS Fine Even Though Nobody Got Hurt
Two miners were descending in a cage when it became stuck after a bundle of material got caught on some timber in the shaft. The miners tried to use a shaft bell to signal the hoist operator but the cord wasn’t working. It turns out that the shaft bell cord had been broken before the incident, but was never repaired. The miners climbed out of the cage into a safe space in the shaft. They suffered no injuries. But the mining company was still charged with failing to ensure that the shaft bell cord was properly maintained and fined $60,000 [Teck - Corona Operating Corp., Govt. News Release, Dec. 13, 2006].      7
CASE #ON83
HEALTH & SAFETY:
Young Employee Hurt While Patching Holes in Roadway
A young employee for a road construction contractor was patching holes in asphalt when there was a traffic accident. A supervisor had left a company truck parked partially in the right lane. A car cut off a dump truck, which hit the supervisor’s truck. That truck hit the young employee and pushed him along the concrete barrier for some distance. He suffered a broken ankle, cuts and bruises. An MOL investigation revealed that there were no traffic control measures in place. The contractor pleaded guilty to failing to ensure that traffic control measures were used and was fined $55,000 [Dagmar Construction Inc.,  Govt. News Release, Dec. 14,  2006].         7
CASE #ON84
HEALTH & SAFETY:
Sheet Metal Loading Mishap Lacerates Worker’s Foot
An auto parts factory worker secured a  bundle  of  170  large  metal  sheets  with  a  single  strap.  As the  bundle was being lifted by the  forklift,  sheets  broke  free,  pinning  the  foot  of  a  worker  standing  4.9  metres  away.  The lacerations were so severe that the victim had to miss nearly five months of work. The company claimed        due diligence but was found guilty of two OHS violations—use of improper loading procedures and failure to instruct. The total fine: $50,000 [Flex-N-Gate Canada Company,  MOL News Release, July 6, 2006].            7
CASE #ON85
PUBLIC HEALTH:
Adult Entertainment Clubs Demand Compensation for Indoor Smoking Rooms
Owners of adult entertainment businesses sued the province,  challenging the Smoke-Free Ontario Act (SFOA).     The businesses built DSRs (designated smoking rooms) in their establishments after their  municipalities  had  passed laws permitting indoor smoking in separately ventilated DSRs. But once the SFOA  went  into  effect,  smoking in their DSRs was no longer allowed. Thus, the owners argued that they lost a lot of money on their investment and demanded that the province compensate them for the loss. The court ruled that the owners   hadn’t  raised a valid legal claim and hadn’t  presented enough facts to establish that they could ultimately win   their case. But it gave the owners a chance to amend their lawsuits accordingly [Club Pro Adult Entertainment      Inc.  v.  Ontario,  [2006]  O.J.  No.  5027,  Dec.  18,  2006].   7
CASE #ON86
HEALTH & SAFETY:
Service Station Fined $375K for Fuel Line Leak
Fines of $375,000 don’t happen every day, even in Ontario. But one just did. The case involved a major fuel line leak from a service station that contaminated ground water supplying nearby homes. The problem began when the operator of the service station noticed that routine inventory control records were showing variances. He investigated and discovered a leak in the fuel line. The operator immediately reported the problem to the MOE. The company fully cooperated with the investigation, pleading guilty to an illegal discharge under (Sec. 14(1)) of the EPA. But for all its good behaviour, the judge considered the extent of the damage and size of the company and settled on $375,000 as an appropriate fine [Imperial Oil Ltd., MOE News Release, Dec. 14, 2006].     7
CASE #ON87
WAGES:
Corporate Director & Company Fined for Violating Order to Pay Former Employee
A company owed money to a former employee, who filed an ESA claim for unpaid termination pay and vacation  pay.  The MOL found that the employee was entitled to the money and ordered the company to pay him $2,815.   But the company never paid. The company pleaded guilty to failing to comply with an order to pay and was fined
$10,000. A director pleaded guilty to authorizing, permitting or acquiescing in the company’s failure and was fined $5,000 [Webworx Inc. and Rohit Ablacksingh, Govt. News Release, Jan. 25, 2007].  7
CASE #ON88
SEXUAL HARASSMENT:
Sexual Harassment Didn’t Warrant Termination
At an office holiday party, a senior manager made several inappropriate, sexual comments. He’d also made similar comments a few months before the party. As a result of these comments, he was fired. But a court ruled that the manager’s comments were inappropriate and warranted discipline, but not termination. The sexual harassment didn’t involve physical touching, promises of advancement or propositioning for sexual favours. Also, the manager could be rehabilitated. And the company didn’t properly investigate the harassment or consider alternatives to termination [Emergis Inc. v. Doyle, [2007] O.J. No. 334, Jan. 26, 2007].     7
CASE #ON89
REFUSAL OF DANGEROUS WORK:
Board Orders Reinstatement of Fired JHSC Members
An employee, who was a member of the Joint Health and Safety Committee,  engaged in a work refusal. Less       than a month later,  he was fired. Another employee and member of the JHSC tried to help the first employee     with regard to the work refusal and she too was fired. The employees filed a grievance, arguing that they’d been fired in retaliation for exercising their rights under the OHS Act. The company didn’t respond to the grievance by  the deadline required in the Act. So the Board was forced to accept the employees’ version of what happened. It ordered the company to reinstate the employees [Mungal v. Community Living Mississauga, [2007]  CanLII 2542  (ON  L.R.B.),  Feb.  2,  2007].   7
CASE #ON90
WAGES:
Painters’ Shifts Changed for Safety, Not Overtime Reasons
A hospital’s outpatient department needed painting. The area attracted heavy traffic during the day. So the painters’ supervisor and management agreed that for safety reasons, the painting should be done at night. Management changed the painters from their usual day shifts to night shifts. The painters’ union filed a grievance, claiming that management changed the painters’ shifts to deprive them of overtime. The collective agreement barred management from changing employees shifts “for the sole purpose” of depriving them of overtime. Management argued that the shifts were changed for safety reasons, not solely to cheat the employees’ of overtime. The arbitrator agreed and dismissed the grievance [St. Joseph’s Health Care v. CUPE, Local 786, [2007] CanLII 3100 (ON L.A.), Feb. 8, 2007].     7
CASE #ON91
TERMINATION:
OK to Fire Bus Driver After Her Third Accident
Within one year, a bus driver was involved in three separate accidents. She’d also had her licence suspended after failing to pay a speeding ticket. Based on these incidents, the company fired her. The bus driver filed a grievance, claiming that she’d  actually been fired for exercising her rights under the OHS Act. The Board ruled that the          bus driver’s accident and driving record justified her termination. Also, to the extent the driver raised any health and safety issues, she did so to the dispatcher or maintenance staff—not to management. And the people who decided to fire her weren’t aware that she’d raised any health and safety concerns [Urry v. TransHelp of Peel (Regional  Municipality),  [2007]  CanLII  1308  (ON  L.R.B.),  Jan.  25,  2007].   7
CASE #ON92
HEALTH & SAFETY:
Wood Floor Manufacturer Fined for Employee’s Broken Neck
An employee was helping to unload lumber from a kiln when a hook slipped off of a kiln truck and swung towards the employee. The hook and the sling it was attached to hit the employee’s legs, causing him to fall about 1.65 metres into an open pit. The employee suffered several injuries, including a broken neck vertebra. The MOL investigation found that the kiln was an older style that was raised above the ground over the open pit. And there were no guardrails to protect employees from falling into the pit. The manufacturer pleaded guilty to failing to ensure a guardrail was installed around the pit and was fined $80,000 [All Fair Investment and Enterprises Ltd., Govt. News Release, Jan. 25, 2007].     7
CASE #ON93
HEALTH & SAFETY:
Hospital Convicted of Safety Violation for Trip-and-Fall
A nurse tripped over a box left in the hall and broke her left arm. The hospital only notified the MOL five days later. The hospital was convicted of not immediately notifying the proper people and of failing to ensure that prescribed measures and procedures were carried out in the workplace. It has yet to be sentenced, but the Crown and defence counsel have recommended a $35,000 fine [Sault Area Hospital, the Canadian Press, Feb. 1,  2007].          7
CASE #ON94
HEALTH & SAFETY:
Finger Tip Amputation Costs Company $60,000
An employee was operating a drill and tap machine to make metal collars. His right hand was hit by the ram/ cylinder that descended as part of the machine’s  operation. As a result, the tip of the employee’s right middle  finger was amputated. The MOL investigation determined that there was a pinch point in the machine that wasn’t adequately guarded. The company pleaded guilty to failing to ensure that the machine had proper guards and was fined $60,000 [Vineland Manufacturing Ltd.,  Govt. News Release, Feb. 2,  2006].        7
CASE #ON95
HEALTH & SAFETY:
Supervisor and Shoring Company Charged after Supervisor Dies in Cave-In
A supervisor was standing next to a caisson at a water treatment plant. The soil underneath him suddenly loosened and started to collapse, sweeping the supervisor into the caisson. He was pulled to the bottom, where he died. The MOL charged the shoring company and another supervisor with failing to notify the ministry that it was conducting caisson work in contravention of the OHS Act, not installing a guardrail around the aperture and not ensuring that the supervisor was fastened to a safety harness in the absence of a guardrail [Pro Caissons Company, Canadian Occupational Health & Safety News, Feb. 7,  2007].       7
CASE #ON96
WAGES:
Director Fined $25K and Company $100K for ESA Violations
Employees of a used clothing company, many of whom were new immigrants, filed claims with the MOL for unpaid wages. The Ministry found that the employees were owed wages and ordered the company to pay the employees. But the company didn’t. So the company was charged with failing to comply with the order and its director was charged with failing to ensure that the company complied with the order. Both were found guilty after a trial. The company was fined $100,000 and the director was fined $25,000 [North Star Textiles Inc. and Priscilla Pabi, Govt. News Release, March 9, 2007].   7
CASE #ON97
DISABILITY  DISCRIMINATION:
Was Withdrawing Job Offer after Positive Marijuana Test Disability Discrimination?
An employer offered an applicant a “safety sensitive” position at one of its plants. The applicant tested positive    for marijuana. When confronted, the applicant repeatedly denied smoking pot but eventually changed his story   and admitted recreational marijuana use. The next day, the employer withdrew the job offer. The applicant sued   for disability discrimination. The  court  dismissed  the  lawsuit.  The  applicant  wasn’t  actually  disabled  because  he never claimed that he was addicted to drugs; he just said he was a recreational user.  And recreational drug      use isn’t a disability. But a person who isn’t actually disabled can still be the victim of  discrimination  if  the employer perceives the victim as disabled even if the employer is wrong. Here, the applicant claimed the job      offer was withdrawn because the employer thought he was a drug addict. But the court disagreed. It was “plain  and obvious,” the court said, that the employer withdrew the job offer because it perceived the applicant as dishonest, not as disabled by a drug addiction [Weyerhaeuser Co. v.  Ontario (Human Rights Commission), [2007]  O.J.  No.  640,  Feb.  21,  2007].   7
CASE #ON98
WORKPLACE VIOLENCE:
Judge Praises Employees for Turning in Violent Co-worker
An employee at a city nursing home came forward and reported the assaults of an elderly man by a co-worker. The nursing home launched an investigation. During the investigation, another employee came forward and reported a second assault by the same co-worker on an elderly woman. The co-worker was arrested and pleaded guilty to assaulting the residents. The judge praised the employees who “had the courage” to come forward. Unfortunately, the co-worker only received a conditional discharge, meaning that a finding of guilt was entered but not a conviction. So the co-worker won’t have a criminal record [Winsome Archer, Waterloo Regional Record, Feb. 20, 2007].    7
CASE #ON99
RETALIATION:
Employee’s Termination May Have Been  Discriminatory
After an employee suffered two workplace injuries, his employer told him not to report the injuries as work- related because of the “paperwork, time and expense involved.”  Instead, the employer told the employee that   he’d pay the employee for the days he was out. But the employee had already reported the injuries as work- related. He was soon laid off,  ostensibly due to a work shortage. The employee sued the employer,  claiming       that his termination was an illegal reprisal for his exercise of rights under the OHS Act. The court ruled that the employee’s termination didn’t  violate the OHS Act but could be discriminatory under the Human Rights Code.       So it gave the employee a chance to amend the lawsuit [Evans v. Courtesy Auto Sales, [2007] CanLII 4726 (ON L.R.B.),  Feb.  16,  2007].     7
CASE #ON100
GST/HST:
Company President Fined for Sales Tax Evasion
The president of a company that runs a pub and the company were convicted of failing to report and remit more than three years’ worth of provincial sales taxes totalling over $84,000. The president was fined $42,023 and given a year to pay. Of course, he must also pay the sales taxes due. The company, which is no longer in business, was given a suspended sentence [Anthony Mutch and 1421272 Ontario Inc., Govt. News Release, March 5, 2007].    7
CASE #ON101
HEALTH & SAFETY:
Supervisor and Employee Hit with $10,000 Fines for Roofer’s Death
A roofer was on a lower roof looking for a piece of rigid foam insulation when he fell through a roof opening to a cement floor 6.1 metres below. He was airlifted to the hospital, where he died. An MOL investigation determined that roof openings cut to accommodate mechanical equipment were covered but not adequately protected. The contractor, supervisor and an employee pleaded guilty to failing to use an adequate protective covering over the openings. The contractor was fined $105,000, and the supervisor and employee were each fined $10,000 [Gaydon Contractors Ltd., Govt. News Release, Feb. 23, 2007].    7
CASE #ON102
HEALTH & SAFETY:
Young Employee’s Serious Injuries Costs Company President $10,000
A young employee was moving plywood on the second floor of a partially-built home when he fell 6.1  metres.       He suffered broken bones, bruised lungs and a concussion. An MOL investigation revealed that the second floor didn’t  have guardrails around the perimeter.  The construction company’s  president pleaded guilty,  as a director   of the company,  to failing  to ensure that the company installed a guardrail around the second floor’s perimeter.    He was fined $10,000  [Alto Mar,  Govt. News Release, Feb. 28, 2007].          7
CASE #ON103
HEALTH & SAFETY:
Appeals Court Upholds Employer’s Conviction in Supervisor’s Death
An employee was welding a 628  pound steel smoke box. He needed to flip the box so he could weld the   other side. His supervisor told him to use a forklift to do it. The employee put the box on a forklift and while the supervisor was tilting the box, it fell on him. The supervisor was taken to the hospital, where he died.     The employer was convicted of failing to ensure that the smoke box was transported so that it wouldn’t tilt, collapse or fall. It appealed. But the court upheld the conviction, ruling that the employer hadn’t exercised due diligence. The smoke box wasn’t adequately attached to the forklift and there were no written material handling procedures. Also, a duly diligent employer would have forbidden the manual rocking of such a heavy object and would have had a written posted procedure for transporting such objects [R. v. Chrima Iron Works Ltd., [2007] ONCJ 78 (CanLII), Feb. 26, 2007].      7
CASE #ON104
WAGES:
Gym Fined for Wage Violations
Four former employees of a gym filed complaints accusing the gym of  owing  them  over  $13,000  in  unpaid  wages. The gym pleaded guilty to failing  to pay the former employees wages due by the statutory deadline and   was fined a total of $30,000. And it paid the former employees the wages they were owed [Premier Fitness        Clubs  Inc.,  Govt.  News  Release,  April  3,  2007].  7
CASE #ON105
SEXUAL HARASSMENT:
Employee Fired for Wooing Co-Worker After She Tells Him No
A city employee who was in a senior position repeatedly harassed a female employee with whom he’d been romantically involved. He was fired without notice and sued for wrongful dismissal. But a court ruled that the employee had engaged in serious misconduct that warranted summary dismissal: He kept pursuing a romantic relationship with the female employee even though she’d made it clear she was no longer interested; he’d contacted her co-workers, superiors and family members; he’d tried to get her  fired;  and  he’d  gone  to  her  house, watched her in her office and parked near her car  [Menagh  v.  City  of  Hamilton,  [2007]  ONCA  244  (CanLII),  April  5,  2007].   7
CASE #ON106
COLLECTIVE AGREEMENT:
Union Employees Entitled to Pay for Day Off at Holiday Work Hours
A collective agreement says that union employees are entitled to time-and-a-half if they work on a paid holiday and to a “lieu” day off with pay. If they didn’t take that day off within 90 days, they were entitled to get paid for it. The union argued that if the employees worked 11.5 hours on the holiday, they were entitled to be paid for the “lieu” day at their regular rate for 11.5 hours. The employer argued that employees were only entitled to be paid for 7.5 hours. An arbitrator agreed with the union, ruling that the “lieu” day was designed to compensate the employees for the holiday worked and so should have the same value as that day [St. Joseph’s Health Care London v.  OPSEU,  [2007]  CanLII 11709  (ON L.A.), April 12,  2007].   7
CASE #ON107
TERMINATION:
Termination of Employee for Not Following Treatment Plan Was Justified
An arbitrator investigated an employee’s harassment claims and ruled that they were unfounded and driven by a psychiatric ailment. The arbitrator also said the employer would be “well within its rights” to require the employee to see a psychiatrist to be properly diagnosed and treated. The employer took the arbitrator’s advice and ordered the employee to get help. The employee took sick leave and sought treatment. But he refused  to fully comply with the recommended treatment or provide medical proof of his continuing need for leave.   So he was fired. The employee filed a grievance for wrongful dismissal. An arbitrator dismissed the grievance, ruling that his termination was justified. The employee was “happy to take the employer’s money, but had no intention of pursuing the treatment recommended by the psychiatrist,” the arbitrator noted. And the employer was entitled to appropriate documentation justifying the employee’s continuing absence from work [Babcock & Wilcox v.  USWA, Local 2859,  [2007] CanLII 11301  (On L.A.), April 3, 2007].     7
CASE #ON108
HEALTH & SAFETY:
Subcontractor’s Director & Property Owner Fined in Employee’s Death
An employee was descending from a partially-built steel roof to a “zoom-boom manlift” beside the structure     when he fell about 12.2 metres to the ground and died. The employee wasn’t wearing any fall arrest equipment.  The property owner pleaded guilty,  as a constructor, to failing  to ensure that the employee was protected by           a fall arrest system and was fined $160,000. A director of the subcontractor that employed the employee also pleaded guilty to the same charge. He was fined $10,000  [Heritage Glen Erin Inc. and Rousos Goboitsios, Govt.  News  Release,  April  12,  2007].   7
CASE #ON109
HEALTH & SAFETY:
Lumber Mill Hit with $125,000 Fine for Employee’s Loss of Two Fingers
A lumber mill employee was trying to straighten a crooked board in a plywood press when two other employees— including a shift foreman—started the press cycle. The press closed on the employee’s hand. He had to have two fingers amputated. An MOL investigation determined that the end of the press where the injured employee was working didn’t have a guard to prevent access to moving plates. The mill pleaded guilty to failing to ensure the press was adequately guarded and was fined $125,000 [Columbia Forest Products Ltd., Govt. News Release, March 27,  2007].    7
CASE #ON110
HEALTH & SAFETY:
Employee’s Death Costs Manufacturer $120,000
An employee died from a fall from a pair of overhead bridge cranes in a manufacturer’s storage area. The employee had been trying to access the controls of one crane from the other crane. He was outside the crane’s cabs and became physically extended between the cranes when they started to separate. The manufacturer pleaded guilty to failing to implement a safe procedure for the operation of an unoccupied crane and was fined
$120,000 [Welded Tube of Canada, Govt. News Release, April 5, 2007].  7
CASE #ON111
HEALTH & SAFETY:
Lift Truck Collides with Steel Pole and Traps Employee
An employee was using a lift truck to replenish stock at a warehouse when he ran  into  a  steel  pole.  The  employee was trapped between the truck and the pole. He suffered pelvis and head injuries. It turns out that        the employee didn’t have any experience using a lift truck. The company pleaded guilty to failing to check the employee’s qualifications to operate a lift truck before having him do so. It was fined $80,000 [Exel Canada Ltd., Govt.  News  Release,  April  4,  2007].  7
CASE #ON112
HEALTH & SAFETY:
Concrete Column Falls on and Injures Employee
A concrete column weighing approximately 14 tons gave way and hit an employee. The employee was taken to the hospital with a broken ankle and leg, and injuries to his pelvis. The MOL issued three orders to the constructor and four to a subcontractor. Most importantly, the constructor and subcontractor were ordered to ensure that all remaining form work be adequately braced [Candrel Construction Management Ltd. and Bellai Brothers, Canadian Occupational Health & Safety News, April 5, 2007].     7
CASE #ON113
UNION DUTY OF  REPRESENTATION:
Fired Employee’s Beef was with the Employer—Not the Union
An employee was fired and filed a complaint against his union, claiming that it hadn’t seriously pursued grievances on his behalf related to the harassment he was being subjected to and which allegedly led to his termination. But the Labour Relations Board dismissed the complaint. It noted that documents the employee submitted, including a grievance and correspondence with the union, directly contradicted his claim of inactivity and indifference on the part of the union. Given the nature of the remedies the employee requested, what    he should have done was sued his employer for wrongful dismissal [Bawab v. United Food and Commercial Workers Canada, Local 1000A, [2007] CanLII 15139  (ON L.R.B.), April 23, 2007].      7
CASE #ON114
INDUCEMENT OF CONTRACT BREACH:
Company Must Pay $107,000 for Interfering with Employee’s Job Opportunities
A cable installer worked for a large cable company until he quit and moved to the U.S. When he returned to Canada, he got a job offer from a contractor to work on a project for the cable company. When the cable company learned the installer’s identity, it told the contractor it didn’t want him working on its equipment.  So the contractor withdrew the job offer. The installer hired a lawyer to work out the issue with the cable company. Believing the problem had been resolved, the contractor again offered him a job. But the cable company still refused to work with the installer. So the contractor again withdrew the job offer. The installer sued the cable company for inducing the contractor to break his contract. The court ruled that the cable company had essentially compelled the contractor to fire the installer. It ordered the cable company to pay the installer $45,079 in lost wages and $62,465 in “at large” damages [Drouillard v. Cogeco Cable Canada Inc., [2007]  ONCA 322  (CanLII), May 1,  2007].    7
CASE #ON115
WAGES:
Cleaning Company and Director Fined for ESA Violations
Three former employees of a cleaning company filed claims for unpaid wages and vacation, holiday and overtime pay.  The MOL ordered the company to pay the former employees a total of $2,852,  but it failed to do so.    The company pleaded guilty to failing to comply with an order to pay and was fined $15,000. A company director pleaded guilty to authorizing, permitting or acquiescing in the company’s violation and was fined $1,000 [Windsor Carpet & Duct Cleaning Services Inc. and Gireesh Athavale, Govt. News Release, May 4, 2007].    7
CASE #ON116
HEALTH & SAFETY:
Health Club and General Manager Convicted of Several OHS Violations
The MOL inspected a health club and issued dozens of orders for numerous violations involving PPE, hazardous chemicals labelling and Joint Health and Safety Committees. The club failed to comply with most of the orders. At trial, the gym was convicted of four OHS violations, including failing to establish a JHSC. It was fined $50,000. The club’s general manager was convicted, as a supervisor, of four OHS violations, including obstructing an MOL inspector. He was fined $25,000 [Premier Fitness Clubs (Yorkdale) Inc. and Dave Elfassy, Govt. News Release, April 24, 2007].    7
CASE #ON117
HEALTH & SAFETY:
Construction Company Fined $95,000 for Employee’s  Death
An employee was using a compactor to pack gravel along the sloped side of a new road when the compactor began to slip sideways down the slope. The employee was either thrown or jumped from the compactor. He was pinned underneath it and died. It turns out that the employee wasn’t wearing a seatbelt. In fact, the company didn’t have a policy requiring employees to wear seatbelts while operating such machinery. It pleaded guilty, as a constructor, to failing to ensure that the compactor was operated in compliance with its manual and was fined
$95,000 [Cornwall Gravel Company Ltd., Govt. News Release, May 16, 2007].  7
CASE #ON118
HEALTH & SAFETY:
Another $95,000 Fine Handed out For an Employee’s Death
An excavator operator signalled to an employee that he was going to move a log into the tub grinder. He thought the employee, who was near the grinder, understood. When the operator moved the excavator into position, there was a scream. The employee was underneath the excavator’s right track. He died later that day. An MOL investigation determined that the tub grinder, which was loud, prevented the employees from hearing each other. And hand signals and eye contact weren’t adequate. The employer pleaded guilty to failing to ensure an adequate, standardized system of communication between employees and was fined $95,000 [Sittler Environmental Inc., Govt. News Release, May 16, 2007].   7
CASE #ON119
HEALTH & SAFETY:
Employee Crushed to Death in Crating Machine
An employee was operating a crating machine used to pack inner spring units. He was crushed to death  between the compressed coils and the machine’s moving frame. The MOL determined that while the employee was inside the machine, he mistakenly hit the button to close the machine instead of the one to open it. The employer pleaded guilty to failing to ensure the operating control was safely accessible and was fined $100,000 [Leggett & Platt Canada Co., Govt. News Release, May 8, 2007].     7
CASE #ON120
HEALTH & SAFETY:
Company Fined $135,000 in Young Employee’s Death
A young employee was using a forklift to empty a heavy metal hopper. The employee had to leave the forklift controls unattended so he could pull a short chain to empty the hopper. The forklift was found on its side with the employee under the hopper basket. The company pleaded guilty to failing to ensure that the operating controls of a lifting device were attended. The penalty: a $135,000 fine [1555314 Ontario Inc., Govt. News Release, April 18, 2007].   7
CASE #ON121
EMPLOYEE FRAUD:
Employee Used False Invoices to Bilk Home Centre
A former home centre employee confessed that he used false return invoices to bilk his employer of $15,000. He used other employees' ID numbers so it appeared others were issuing the credits, the prosecutor said. He said he was in debt to a finance company and "was hard up for money,'' the prosecutor said [The Sault Star, June 06, 2007].   7
CASE #ON122
DISABILITY  DISCRIMINATION:
Fired Employee Loses Disability Discrimination Case
After being subjected to progressive discipline for failing to wear proper attire, inappropriate behaviour  and refusing to carry out instructions of her supervisor (i.e., failing to clean the water cooler), an employee brought a complaint to the Ontario Human Rights Tribunal. She alleged discrimination and harassment in her employment because of her disability. The court upheld the tribunal’s decision that there had been no proof of discrimination. The court found ample evidence to support the tribunal's  conclusion that adequate attempts to accommodate     the employee had been made and that she was properly terminated under the company’s progressive discipline policy  [Maduro  v.  Ontario  (Human  Rights  Commission),  [2007]  O.J.  No.  2143May  31,  2007].  7
CASE #ON123
DISABILITY  DISCRIMINATION:
No Discrimination against Employee with MS
A design operator was diagnosed with Multiple Sclerosis, but continued her full-time employment for two years. Eventually, due to her deteriorating condition, she reduced her hours to a four-day work week. She then asked to return to a full-time schedule but the employer refused. Then, the design operator and her department were given four months' notice of termination due to the employer's decision to outsource design work. The design operator stopped work during the notice period due to illness. She sued the employer for, among other things, wrongful dismissal and discrimination. The trial court ruled, and the appeals court agreed, that the employer had no obligation to reinstate the design operator to full-time employment following her request to work part-time. Also, the notice of termination was reasonable [Stancu v. E.C.E. Group Ltd., [2007] O.J. No. 2039,  May 25,  2007]    7
CASE #ON124
RETALIATION:
Change in Worker’s Shift Wasn’t a Reprisal for Voicing Health Concerns
After a veterinary clinic was painted and had some minor renovations, a receptionist complained to the owner about health problems, including facial swelling, nausea and headaches. The owner responded by requesting the MSDSs for the products the contractors used; ordering air tests, changing the furnace filters, and installing carbon monoxide detectors. After the owner changed the worker’s shift, the worker quit and sued, claiming the shift change was a reprisal for her health complaints. The court dismissed her lawsuit, ruling that there was no reprisal. The owner had properly responded to the worker’s health concerns. Also, the worker had asked for a shift change. And having asked for a change, she couldn’t now complain about the result [Neville v. Emms, [2007] CanLII 20492 (ON L.R.B.), May 31,  2007].      7
CASE #ON125
HEALTH BENEFITS:
WNV Infection from Mosquito Bite Is Accident Covered By Insurance
While working, a plasterer was bitten by a mosquito and got West Nile Virus (WNV). The disease left him a paraplegic. The worker’s insurance refused him benefits, arguing that the disease was a naturally occurring event and not an accident. The ON Court of Appeal disagreed. The worker’s insurance policy didn’t define “accident.” But an accident is generally understood to be an unforeseen, unexpected event. Although a disease isn’t an accident, it can be caused by one. The court ruled that getting bit by a mosquito carrying WNV was an accident because the worker “had no reasonable expectation” that he would get WNV from “the activity in which he was engaged” [Kolbuc v.  ACE  INA Insurance,  [2007]  ONCA 364 (CanLII), May 14,  2007].      7
CASE #ON126
EMPLOYER HEALTH TAX:
Companies Don’t Owe Employer Health Tax on Payments to Consultant
Two companies didn’t  include  payments  to  a  management  consultant  partnership  they  had  hired  in  their  total Ontario Employer Health Tax remuneration because the consultant wasn’t an employee. The Minister of Finance assessed the two companies, claiming they had to include the payments in their total remuneration.        The companies objected. The court ruled that the payments weren’t payments to employees, so the companies didn’t have to include them in their total Ontario remuneration. The court of appeals upheld the ruling. The consultant wasn’t an employee of the companies. The contracts between  the  companies  and  the  consultant didn’t impose specific duties on either of the partners of the consulting firm; nor did it specify their individual compensation. Although there was evidence that the partners used equipment owned by the companies, the overall payment structure and lack of integration pointed away from an employee/employer relationship,  the   court said [SMI Sales Inc. v.  Service Mold Inc.,  [2007]  O.J. No. 2410  (June 20,  2007)].           7
CASE #ON127
TERMINATION:
Which Law Governs Ontarian’s Wrongful Dismissal Claim?
A data technician was an Ontario resident employed by a Canadian company at its offices in Toronto. The company's parent company was incorporated under the laws of Washington State. After the employee was terminated, he sued in Ontario for wrongful dismissal. The employer argued that the employment agreement specifically stated that it was governed by the laws of Washington State and that each party agreed to the jurisdiction of the court system of Washington. And under Washington law, the employee wouldn’t be entitled to damages. The lower court ruled that the employee failed to meet the burden of showing why Ontario was  a more appropriate forum for this suit. But the appeals court disagreed that Washington was the clear choice. The contract clause was just one factor in determining where the suit should be decided, it ruled [Hayes v. Peer 1 Network Inc., [2007] O.J. No. 2476  (June 25, 2007)].      7
CASE #ON128
TERMINATION:
Should Court or Labour Board Hear Wrongful Termination Case?
A hotel employee—and union member—was laid off shortly after giving a speech at a union convention. She claimed that the lay-off was in retaliation for the speech and her union activities and sued for damages. The issue was whether the case belonged in court or before the labour board. If it was purely a matter of interpreting the collective agreement, it should go to the board. If it also raised questions under the Ontario Labour Relations Act, a court would have jurisdiction, i.e., legal authority, to adjudicate it. The court said the case was essentially a dispute under the collective agreement and ordered the parties to take the matter to the board [Dicienzo v. McQuillan, 2007 CanLII 29657 (ON S.C.), July 27,  2007].    7
CASE #ON129
WHISTLEBLOWING:
Employee’s Letter Writing Campaign Doesn’t Amount to Whistleblowing
A government employee believed that his supervisors were discriminating against him because he had fibromyalgia. He started writing letters to various deputy ministers complaining about the discrimination. He then went out on sick leave for six years and was fired after refusing a “fitness to work” medical exam. So he wrote several letters to the Prime Minister asking him to personally intervene. Finally, the employee sued his supervisors, the deputy ministers and the Prime Minister. He argued that because he was a “whistleblower,”  he shouldn’t have to pursue his discrimination claims in the federal labour tribunals. The court dismissed the lawsuit, ruling that the employee wasn’t a whistleblower. His complaints were about alleged personal wrongs, not institutional wrongdoings that have a public interest [Van Duyvenbode v. Attorney General of Canada, [2007]  CanLII 26614  (ON S.C.), June 25,  2007].   7
CASE #ON130
RACIAL DISCRIMINATION:
Workers’ Comp Benefits Don’t Bar Damages for Racial Harassment
A black, female corrections officer got a series of anonymous threatening  letters  using  racially  offensive  language. The police investigated but couldn’t determine who sent the letters. The employee continued to get similar letters at work and at home. She took leave due to mental stress and got workers’ comp benefits. She      also filed a discrimination complaint seeking damages. The arbitrator ruled that the fact the employee collected workers’ comp for mental stress didn’t  preclude her from getting damages for the mental distress the serious   racial harassment caused. So it ordered the facility to pay  her  $20,000  [Charlton  v.  Ministry  of  Community  Safety  and  Correctional  Services,  [2007]  CanLII  24192  (ON  P.S.G.B.),  June  27,   2007].   7
CASE #ON131
TERMINATION:
Employee Fired for Looking at Porn at Work Entitled to Notice
A CAD operator used the company computer to access porn on the Internet and draft plans for his new  house. He also had shown up late for work repeatedly. So the company concluded it had just cause to fire him. The employee filed a wrongful dismissal suit. The Ontario court ruled that the company didn’t have “just cause” and that the employee was entitled to nine months’ notice. But the court cut this down to two months because the employee didn’t  try to “mitigate,”  that is, reduce his damages by finding a new job. The court also ruled that the employee couldn’t collect punitive damages [Plotogea v. Heartland Appliances Inc., [2007] O.J. No. 2717  (July 10,  2007)].     7
CASE #ON132
INCOME TAX:
Does Interest Count in Calculating Remitted Amount of Tax on Damage Award?
A court rules that an employee is entitled to damages for wrongful dismissal and lost income over the notice  period, plus prejudgment interest of 3.3%. The Income Tax Act requires the employer to withhold and remit 30%    of the gross award. The issue: Is the prejudgment interest calculated on the gross award or on the net award      after deduction of the remittance? The court ruled that the interest should be calculated on the gross amount. Reasons: The gross amount was income to the employee, even though he didn’t receive the amount withheld for tax purposes; the employee and the employer had the free use of the unpaid gross amount during the time when   it legally should have paid it to the employee [Toole  v.  Acres Inc.,  [2007]  O.J. No. 2667 (July 6, 2007)].        7
CASE #ON133
HEALTH & SAFETY:
Two Employers Fined for Temporary Employee’s Death
A night shift employee was found by the day shift pinned between a forklift and storage rack. He was declared   dead at the scene. The employee had come from a temp agency. An investigation determined that the employee hadn’t been trained by either the temp agency or employer on using the forklift. In fact, when he was tested by        a supervisor after he started work, he only scored five out of 10  on operating a forklift. The employer pleaded  guilty to failing to ensure the employee was competent to operate a forklift and was fined $160,000. The temp agency pleaded guilty to failing to ensure the employee would only be operating equipment he was qualified to operate and was fined $80,000 [Royal Alliance Inc. and Temporary Employment Agency Management Services     Inc.,  Govt.  News  Release,  June  29,  2007]. 7
CASE #ON134
WAGES:
HRSDC Decision Doesn’t Bar Employee from Suing in Court
A bank employee filed an unjust dismissal complaint with HRSDC, claiming that he had been fired because he   asked questions about the company’s overtime policies, which he believed violated the  Canada  Labour  Code. HRSDC dismissed his complaint because section 240 of the Code says that an employee can’t bring an unjust dismissal complaint to an HRSDC inspector unless he has worked for 12  consecutive months for the employer.     The employee had worked for the bank for less than 12 months. The employee then sued the bank for wrongful dismissal. The bank argued that the employee was barred from bringing the same suit twice. But a superior        court ruled that the original complaint hadn’t been decided on the merits—that is, the question of whether the employee had been wrongly dismissed had never been answered. So the employee could sue the bank [Pereira
v. Bank of Nova Scotia, [2007] O.J. No. 2796 (July 17, 2007)]. 7
CASE #ON135
SEVERANCE:
Fired Lawyer Should Have Understood the Settlement He Agreed to
A lawyer who served as in-house corporate counsel got fired. The employer offered him a settlement package if he signed a release. The lawyer agreed and signed the release on the spot. Then he took a new job for less pay and, shortly thereafter, sued the employer for wrongful dismissal. He claimed that the settlement and release were “unconscionable.” The court threw out the case. The lawyer was well aware of his options. And, with his legal knowledge and experience, he chose “with his eyes open” [Titus v. William F. Cooke Enterprises Inc., [2007] O.J. No. 3148  (Aug. 22,  2007)].   7
CASE #ON136
HEALTH BENEFITS:
Health Plan Doesn’t Have to Pay for State-of-the Art Prosthetic Leg
A nurse lost her leg to cancer at an early age. For years, she used a prosthetic leg called a “Four Bar.” But her  doctors recommended that she switch to a more advanced—and more expensive—prosthetic called a “C-Leg.”      The nurse’s health plan claimed the C-Leg wasn’t covered and refused to pay for it. The nurse grieved. The arbitrator ruled that the plan didn’t have to pay for the C-Leg. The plan covered claims of “eligible expenses,” defined as “reasonable, customary and recommended by  a  physician.”  The  C-Leg  was  recommended  by  a  physician.  But the arbitrator said it wasn’t customary and reasonable because C-Legs, while gaining acceptance in the medical community, aren’t “usually furnished” to patients with the nurse’s condition [Ottawa Hospital v. Ontario Public Service Employees Union, Local 464 (Gardner Grievance), [2007]  O.L.A.A. No. 334, July 3,  2007].          7
CASE #ON137
FIDUCIARY DUTY:
Salesperson’s Talk Doesn’t Prove He Used Confidential Info
After a salesperson quit and set up his own company, his former employer sued him for breach of fiduciary duty  and unfair use of confidential information. The court ruled that the employer wasn’t entitled to damages. The salesperson wasn’t  in a fiduciary relationship—he wasn’t  a key  employee, he was just a salesman who reported    to his boss. He didn’t supervise others, nor did he have any  real power at the company.  There was insufficient  proof that he used any confidential information, the court added [Crystal Tile and Marble Ltd. v. Dixie Marble & Granite  Inc.,  [2007]  O.J.  No.  3129  (Aug.  20,  2007)].  7
CASE #ON138
DISABILITY  DISCRIMINATION:
OK to Fire Disabled Employee for Not Cooperating with Accommodation Process
When a company had an urgent need to fill a switchboard position, it offered the job to a crane operator who had been injured 10 years ago and was still on the payroll. The company told her to get her doctor’s permission and asked her to hurry because there were other employees in line for the job. The operator knew that her doctor was away for seven weeks, but decided to wait for his return rather than have one of his colleagues evaluate her. Meanwhile, she didn’t get back to the company. The company dismissed her and she sued the company for failing to accommodate her disability. The court ruled in favour of the company. The operator wasn’t dismissed for being unable or unwilling to do the job. She was dismissed because she wouldn’t cooperate in a timely manner with the accommodation process [Ontario Human Rights Commission v. Jeffrey, [2007] O.J. No. 3767,  Oct. 2,  2007].  7
CASE #ON139
FIDUCIARY DUTY:
Court Refuses to Nix Fiduciary Duty Lawsuit
As part of a retirement settlement, a company promised to buy back shares of stock issued to an executive   at $5.21 per share within two years. But the company didn’t keep its end of the bargain because it couldn’t   get the money from its lenders. The executive sued. Two years later, the company offered to settle the lawsuit and buy back the shares for the agreed upon $5.21. The executive was suspicious and asked the CEO if there was anything happening with the company affecting the value of its shares. The CEO said no. But, in fact, the company was in discussions about a potential acquisition. Sure enough, right after the executive sold back his shares, the company was acquired for $10.06 per share. The executive sued again. The court refused to dismiss the case. A trial would have to decide if the company had violated a fiduciary duty to the executive [White v. Colliers Macauley Nicolls Inc., [2007] O.J. No. 3272, Aug. 31, 2007].     7
CASE #ON140
COLLECTIVE  BARGAINING:
Union Doesn’t Owe Benefits to Laid Off Employees
Four auto workers laid off when their plant shut down received income maintenance  plan (IMP) benefits under    the collective agreement. A union official assured them that they were also in line for 78 weeks of supplementary unemployment benefits when their IMP benefits ran out. But the official was wrong. When the union found          out about the mistake five months later,  another official contacted the workers to explain. The workers sued        the union for the promised benefits. The Labour Relations Board said no dice.  The union didn’t  violate its duty        to fairly represent the workers, said the Board. The union made an honest mistake and didn’t  act arbitrarily or         in bad faith [Silva v. National Automobile, Trans. & General Workers Union of Canada, Local 109, [2007] CanLII  44748,  Oct.  24,  2007].     7
CASE #ON141
RELIGIOUS  DISCRIMINATION:
Biometric Security Systems & Religious Discrimination
Employees belonging to Pentecostal churches refused to enrol in an employer’s biometric security system claiming that it would put their souls at risk of damnation. They believed that the biometric security system could impose the “Mark of the Beast”—the number 666—on their right hands in violation of the Book of Revelation. The arbitrator ruled that the biometric security system discriminated against the employees on the basis of their religious beliefs. The employer had a legitimate interest in ensuring security. But it didn’t offer the employees accommodations or seek to work out a fair arrangement with the union [407 ETR Concession Company v. National Automobile, Aerospace, Transportation and General Employees Union of Canada, CAW-Canada, [2007] CanLII 1857  (ON L.A.), Jan. 29, 2007].     7
CASE #ON142
TERMINATION:
Employee Collects Damages after Withdrawing  Resignation
A company laid off an entire division but asked one of the employees to move to another division and become a manager. The employee agreed. After carrying out his first assignment—laying off a group of employees—he told his supervisor he couldn’t do the new job and wanted his old one back. But the old division and the old job no longer existed. So the supervisor told the manager he had two choices: Stay in the new job or resign. The employee stormed out. But he shortly returned and said that he had changed his mind and would do the new job. The supervisor’s response: Too late, you’ve already resigned. The court ruled the company liable for wrongful dismissal and awarded the employee $29,500. The employee had resigned but then withdrew the resignation. The employer hadn’t been hurt at that point and should have understood that the responsibilities of the new position were daunting for the employee, the court reasoned [Movileanu v. Valcom Manufacturing Group Inc., [2007] O.J. No. 4414, Nov. 15,  2007].     7
CASE #ON143
INCOME TAX:
Does Foreign Tax Credit Apply to Tax Accrued or Tax Paid?
A Canadian resident working in the U.S. claimed a $1,800 U.S. Child  Tax  Credit,  reducing his income tax for the year from $5,959 to $4,159. The employee also claimed a foreign tax credit of $5,959. CRA said that the foreign tax credit applied to $4,159, not $5,959. The tax court upheld the decision, reasoning that the purpose of the foreign tax credit is to prevent double taxation by permitting a deduction from a taxpayer’s tax liability in Canada equal to the income tax paid in another country. The amount of the tax imposed on the taxpayer  was
$4,159—so that’s the amount which is subject to the foreign tax credit, said the court [Zhang v. Canada, [2007]
T.C.J. No 440, Oct. 24, 2007]. 7
CASE #ON144
EMPLOYEE/INDEPENDENT  CONTRACTOR:
Contract Doesn’t Prove Groomers Were Independent Contractors
The president of a pet grooming business insisted that the two groomers he hired register as a business and sign a contract with the business. The contract paid the groomers a flat per diem rate and required them to submit invoices. The business argued that the groomers were independent contractors. But the tax court said they were employees. The court looked at the whole relationship—including control over the groomers and whether they used their own equipment—and determined that the groomers were “clearly integrated” into the business and didn’t operate their own business. The appeals court upheld the ruling [Hodgkinson v. Canada (M.N.R.), [2007] F.C.J.  No. 1409,  Oct. 24,  2007].   7
CASE #ON145
AGE DISCRIMINATION:
Older Employee Pressured to Retire Early
A 60-year-old accountant wanted to work five more years. But her duties were being scaled back and farmed out to younger employees or outsourced to a bookkeeping firm. So when her boss asked her about retirement, she saw the “straws in the wind” and accepted the package offered. Later she regretted the decision and sued for constructive dismissal. The boss admitted telling the accountant that he couldn’t guarantee her future and urged her to strongly consider taking an early retirement package from OMERS before the offer expired in a couple of weeks. The court acknowledged that the boss had acted “gently” and in a “humane” way. But it still ruled that the accountant had been forced out and awarded her 16 months’ notice [Hutchison v. West Perth Power Inc., [2007] O.J. No. 4338, Nov. 14, 2007].      7
CASE #ON146
MITIGATION OF DAMAGES:
Must Company Pay Start-Up Costs of Fired Employee’s Business?
Talk about chutzpah! An employee fired as a result of downsizing sued his former employer not just for wages but for the costs of starting up his new business--$6,663. His theory: He spent the money to mitigate his damages. But the employee wouldn’t give the court information about how much money his new company made. So the court couldn’t tell what his damages were and how successfully he had mitigated them. As a result, it dismissed the case [Gingerich v. Kobe Sportswear Inc., [2008] O.J. No. 310, Jan. 25, 2008].      7
CASE #ON147
COLLECTIVE AGREEMENT:
Terms of Expired Collective Agreement Still Apply
The ESA bans employers from deducting cash shortfalls from employees’ wages. But a union agreed to such deductions under a collective agreement. The agreement expired in Dec. 2005 and a new union took over. The new union and the employer didn’t agree to a new agreement until July 2006. After the old agreement expired, but before the new agreement took effect, the employer withheld $117 in wages from an employee. The Labour Relations Board ruled that the deduction was okay. The Ontario Labour Relations Act freezes the “terms or conditions of employment” in the previous agreement when a new union takes over. So the employer could make the deduction allowed under the old agreement, even though it had expired [Henderson v. Woodbine Entertainment Group, [2007] O.E.S.A.D. No. 1080, Dec. 17,  2007].      7
CASE #ON148
WAGES:
Ambulance Drivers Entitled to Overtime
An employee of a patient transfer service sought overtime pay. The employer argued that ambulance drivers were exempt from overtime under the ESA. The labour relations board said the employee was not an ambulance driver because she couldn’t provide emergency paramedic services and the vehicles didn’t have any emergency equipment. Therefore, the overtime exemption didn’t apply and the employee was entitled to overtime [King v. RNR Patient Transfer Services, Inc., [2008] O.E.S.A.D. No. 1, Jan. 3, 2008].      7
CASE #ON149
HEALTH BENEFITS:
Company Plan Need Not Pay for Erectile Dysfunction Drugs
An employee claimed that his employer had to pay 100% of his prescription drug costs, including the cost of    a drug for erectile dysfunction not covered under the employer’s prescription drug plan. The court ruled that the collective agreement obligated the employer to pay 90% of the employee’s health benefits premiums only. And the agreement said that health plan benefits were subject to certain clear conditions and limitations [Ivaco Rolling Mills 2004 LP v. United Steelworkers of America, Local 8794, 2008 CanLII 196, Jan. 10, 2008].       7
CASE #ON150
WALLACE  DAMAGES:
Abusive Supervisor Makes Company Liable for Wallace Damages
An employee claimed he was wrongfully dismissed after making an ethics complaint about his  supervisor.  According to the employee, the supervisor yelled and cursed at him during the firing process. Then the supervisor refused to provide a reference for the employee when he requested one. The court awarded the employee nine months’ salary as damages for wrongful dismissal and another month’s  salary as  Wallace  damages [Defaria v.  XTRA  Canada,  [2008]  O.J.  No.  377,  Feb.  6,  2008].   7
CASE #ON151
WAGES:
Court Personally Fines Directors for Corporation’s Wage Violations
After investigating an employee complaint, the MOL ordered a corporation to pay $1,662, covering 121 hours of unpaid wages. The order wasn’t paid. So two of the corporation’s  directors were found liable for an ESA offence  and fined $3,000 each [Advanced Merchandising Inc. and two directors, MOL News Release, Feb. 29, 2008]. 7
CASE #ON152
WALLACE  DAMAGES:
Firing Employee Who’s Out Sick Doesn’t Justify Wallace Damages
After arguing in court that it dismissed an employee for cause, the City of Ottawa withdrew its claim and agreed     to pay the employee severance. But a court ordered the City to pay Wallace damages too. The Ontario Court of Appeal reversed. The fact that the City fired the employee for cause and then withdrew its claim wasn’t enough to merit Wallace damages, the court said. Nor was the fact that the employee was fired while she was out sick. The City mistakenly thought she was skipping work without realizing  that she had taken a legitimate day off to care      for her sick child at home. This “mere mistake” didn’t show bad faith or unfairness, explained the court [Mulvihill      v.  Ottawa  (City),  [2008]  O.J.  No.  1070,  March  25, 2008]. 7
CASE #ON153
COLLECTIVE AGREEMENT:
OK Not to Let Employees Leave Site for Smoke Breaks
A chemical plant instituted a site-wide smoke-free policy and wouldn’t allow shiftworkers to go off site to smoke on their paid breaks. The union filed a grievance challenging the ban on leaving the site to smoke. The plant claimed that not letting the shiftworkers leave for a smoke was meant to ensure their availability to respond in case of an emergency. The arbitrator ruled that the ban was reasonable. The chemical plant had legitimate safety concerns that would be compromised if continuous shiftworkers were allowed to leave the site to smoke, it concluded [Invista (Canada) Co. v. Communications, Energy and Paperworkers Union of Canada, CLC, Local 28-0, [2008] CanLII 8243 (ON L.A.), Feb. 18, 2008].       7
CASE #ON154
DISABILITY  DISCRIMINATION:
Country Club Discriminates against Epileptic Tennis Pro
After several epileptic seizures at work, a country club ordered its tennis pro to get a doctor’s note saying that         it was safe for him to work at the club, tell the staff how to deal with a seizure and be more open about his condition. The club didn’t renew the pro for another season. The Human Rights Tribunal ruled that imposing conditions and then refusing to rehire the pro were disability discrimination and ordered the club to pay $15,000    in damages, create a workplace anti-discrimination policy and train employees about discrimination [DeSouza v. 1469328  Ontario  Inc.  (c.o.b.  Joshua  Creek  Golf  &  Tennis),  [2008]  O.H.R.T.D.  No.  20,  April  15,  2008].    7
CASE #ON155
WAGES:
Unreimbursed Gas Costs Subtracted from Minimum Wage  Calculation
A taxi driver complained that her employer hadn’t paid her minimum wage for about 2,900 hours of work. The driver was paid over $23,000 for her time. Divided by hours worked, her wage was above the $6.85 per hour minimum. But the Labour Board subtracted the approximately $6,500 she spent on gas from total compensation. The employer disputed the calculation but the Board stood firm. Minimum wage means “take-home pay,” the Board insisted. Consequently, the employer was liable for a wage violation [Kolyn v. J.W. Ferguson Service Ltd. (Bracebridge Taxi), 2008 CanLII 12291 (ON L.R.B.), March 25, 2008].        7
CASE #ON156
RETALIATION:
Employees Were Fired in Retaliation for Complaining about Safety
Two  welders expressed concern about the air quality in their work area but the supervisor didn’t  believe them.     An argument ensued and the welders were fired. They sued, claiming they were fired in retaliation for raising a safety concern. The court said that even though the welders bore some of the blame for what happened, the key   to the case was that the supervisor didn’t investigate their health and safety concern and fired them at least partly because they expressed it. The court ordered the company to pay the welders, who had since found other jobs, a week’s pay each [Manning v.  Hamilton Metal Works Inc.,  [2008] CanLII 14740  (ON L.R.B.), April 7,  2008].         7
CASE #ON157
PENSIONS:
Acquired Employees Don’t Get to Keep Pension Surplus
North West Company (NWC) acquired a division of Hudson’s Bay and kept all of Hudson’s employees on the payroll. It also set up a pension plan for the erstwhile Hudson’s employees. But the employees insisted that the actuarial surplus in their original Hudson’s pension plan be transferred over to the new NWC plan. The court said no. Nowhere did the plan documents or trust agreements say that plan members were entitled to plan surpluses, the court explained [Burke v. Governor & Co. of Adventurers of England Trading into Hudson Bay, [2008] O.J. No. 1945, May 20, 2008].     7
CASE #ON158
COLLECTIVE AGREEMENT:
Involuntary Transfer Violates Employee’s Seniority Rights
A university transferred a cafeteria worker to a new location and hired a new person to take her place. The worker objected to the transfer and claimed it violated her seniority rights under the collective agreement. A Labour Arbitrator agreed. Even though the job at the new location was the same and had the same salary, the transfer   cost the worker the opportunity to continue to accrue seniority at the original location. Plus, while she’d been the most senior cashier at the original location she wasn’t the most senior one at the new location [Aramark Canada Ltd.  v.  Unite Here Ontario Council,  2008 CanLII 22907  (ON L.A.), May 9,  2008].       7
CASE #ON159
STATUTORY  HOLIDAYS:
Arbitrator Makes Right Ruling for Wrong Reasons on ‘Family Day’
An employer claimed it didn’t  have to pay employees for the new public holiday,  Family  Day,  because it wasn’t        a holiday listed in the collective agreement. The employer also argued that refusing to pay employees for Family  Day wasn’t illegal because the collective  agreement  provided  greater  benefits  than  those  mandated  by  the  ESA. The arbitrator should have held the employer liable because the obligation to pay for public holidays isn’t dependent on the collective agreement. But it ultimately reached that result anyway by ruling that the collective agreement  didn’t  provide  greater  benefits  than  the  ESA  [SNS  Hotels/Restaurant  (c.o.b.  Brantford  Holiday Inn)
v. United Food and Commercial Workers Union, Local 1933 (Holiday Pay Grievance), [2008] O.L.A.A. No. 281, May 5, 2008].    7
CASE #ON160
WAGES:
Relocated Employee Denied Mileage, Meal or Travel Expenses
A parole officer who worked in the same office with her estranged husband asked to be relocated and was transferred to an office that was a long drive away.  She claimed she was entitled to mileage, meal and travel      time expenses while working at this location. But a board dismissed her  grievance.  She  wasn’t  entitled  to  mileage expenses because the employer didn’t  make  her  use  her  car  to  commute.  She  wasn’t  entitled  to  travel time expenses because the employer didn’t  authorize her commute as travel time. She wasn’t  entitled          to reimbursement for meals because she wasn’t traveling during normal meal periods [Ontario Public Service Employees  Union  v.  The  Crown  in  Right  of  Ontario,  2008  CanLII  19768  (ON  G.S.B.),  April  14,  2008].     7
CASE #ON161
SEVERANCE:
Employee Who Quits Must Be Allowed to Work thru Notice Period
A hairdresser gave the salon she worked for two weeks’ written notice of resignation. When she got home from work that same day, there was a message from the salon owner on her answering machine: your services are no longer required. The Labour Relations Board ruled that refusing to let the hairdresser work through her notice period was an improper termination and ordered the salon to pay her $561.60 in damages [Squire v. Salon Modella, [2008] O.E.S.A.D. No. 418,  May 2,  2008].    7
CASE #ON162
RETALIATION:
Employee Waits Too Long to File Reprisal Complaint
An employee sued his former employer for subjecting him to humiliation and harassment over nearly 10 years because he asserted his right to work safely. For example, a supervisor ridiculed him for wanting to use safety equipment. The Labour Relations Board dismissed the complaint because the employee waited too long to file        it. The employee argued that he didn’t file the complaint sooner because he feared repercussions at work. That argument may have been valid while he still worked for the company, said the Board, but it didn’t explain why he had waited 18 months after quitting to bring his case [Gorski v. Douro Roofing & Sheet Metal Contractors Inc.,  [2008]  CanLII  20840  (ON  L.R.B.),  May  5,  2008].  7
CASE #ON163
SEVERANCE:
Laid Off Employees Don’t Get Termination or Severance
A group of steelworkers are laid off indefinitely. Just over three months later,  they decide to forgo their recall  rights under the collective agreement and instead demand termination and severance pay under (Sec. 67(3) of)    the Ontario ESA. The arbitrator rules that they’re  entitled to neither.  Termination  pay under the law isn’t  due   until the layoff is more than temporary—18 months under the collective agreement. Severance under the ESA         is only payable for employees laid off more than 35  weeks in a 52-week  period. The employees hadn’t  reached   the 35-week limit when they filed their grievance [Kent Trusses Ltd. v. United Steelworkers, Local 1-1000 (Oakes Grievance),  [2008]  O.L.A.A.  No.  325,  June  5,  2008].  7
CASE #ON164
MITIGATION OF DAMAGES:
Dismissed Employee Must Accept Demotion to Mitigate Damages
A unit manager gets accepted into his company’s management training program. It’s a promotion. But when the program ends, there are no management jobs available. So the company offers him his old job back. The manager refuses the demotion and leaves. The court agrees that the company committed constructive dismissal but cuts   the manager’s damages because he didn’t mitigate his damages. The manager should have taken the offered position temporarily while searching for other work. Even though it was a demotion, it didn’t require him to do demeaning work or work in a hostile, acrimonious environment, the court reasons [Loehle v.  Purolator Courier   Ltd.,  [2008]  O.J.  No.  2462,  June  12,  2008].  7
CASE #ON165
TERMINATION:
Wrongly Accused Employee Can Sue Employer and Investigator
A company suspected employees of theft and drug dealing and hired a private investigation firm to go undercover at the company and gather evidence. Unfortunately confusion over similarly spelled names led to the wrongful accusation and arrest of one employee. A court ruled that the employee could sue the company and the investigation firm for negligence and false arrest [Correia v. Canac Kitchens, a division of Kohler Ltd., [2008] O.J. No. 2497,  June 24,  2008].      7
CASE #ON166
EMPLOYMENT CONTRACT:
Employer Can’t Unilaterally Alter Oral Agreement
A job offer is made to an editor by phone on a Friday. The two sides discuss salary and job terms. No mention is made of probationary employment. On Monday, the editor accepts the job and is asked by his new employer to sign a contract formalizing the oral agreement. The agreement says the employment is probationary. The editor signs it. Later, he’s fired without notice during the probationary period. The editor claims the employment wasn’t probationary and demands notice. The court agrees. The terms were the ones set out in the Friday conversation and the addition of a probationary period to the written contract was invalid [Rejdak v. The Fight Network, [2008] O.J. No. 2995, July 29,  2008].    7
CASE #ON167
TERMINATION:
OK to Fire Worker for Not Following Safety Procedures
A chemical plant had very strict safety protocols and required its safe-work permit process to be “flawlessly executed.” A worker doesn’t follow the proper process and gets fired. The union claims the termination is unreasonable. The arbitrator notes that the worker had a 15-year history with the company and immediately accepted responsibility for his mistake. But he also had been given an unsatisfactory performance review and demonstrated a careless attitude toward proper procedures. Thus, there was just cause for termination [INVISTA (Canada) Co. v. Communications, Energy and Paperworkers Union of Canada, CLC, Local 28-0, [2008] CanLII 32297  (ON L.A.), June  16,  2008].  7
CASE #ON168
NON-COMPETE:
Non-compete Covenant Goes Too Far
A clause in an employment contract banned the former employee from soliciting or working with any entity who had been a client of the company the prior 12 months for 18 months after he left the company. The court refused   to enforce the clause ruling that it was too broad in terms of geography, duration and scope of activities banned. What the employer was essentially trying to do was keep the former employee from earning a living, the court explained [H.L. Staebler Co.  v.  Allan,  [2008] O.J. No. 3048, Aug. 6, 2008].         7
CASE #ON169
HEALTH & SAFETY:
Car Accident Injuries during Conference Are  Employment-Related
An employee attending a conference  out of town was injured while driving from the conference  session back to  her hotel. The employer was the owner of the car and sought immunity from liability under the Insurance Act.     The court found the company liable because the injury was employment-related. Until returning to her hotel after the conference session, the employee was still on duty and the employer was thus still on the hook for her injuries [Collings  v.  Jew,  [2008]  O.J.  No.  3002,  July  30,  2008]. 7
CASE #ON170
DISABILITY  DISCRIMINATION:
Company Discriminates Against Employee with Bipolar Disorder
A few days after an employee began work as a software program tester, he exhibited manic behaviour. A few days later, he was fired. He accused the company of discrimination based on disability—he has bipolar disorder. The company claimed it fired him because he couldn’t do the job and had lied about his capabilities. The Human Rights Tribunal and a court sided with the employee. The company rushed to judgment without seeking an accommodation with the employee or demonstrating that accommodating him would be an undue hardship, scolded the court [ADGA Group Consultants Inc. v. Lane, [2008] CanLII 39605 (ON S.C.D.C.), Aug. 8, 2008].      7
CASE #ON171
SEVERANCE:
Employee Demands—and Gets—Shorter Notice Period
An employee who was wrongfully dismissed disagreed with his employer over how much notice he should get. But the dispute wasn’t what you’d expect. The employee said 13 months was reasonable while the employer claimed the notice period should be 18 months. It seems the employee had gotten sporadic work before landing a higher paying job. So if the notice period was extended to 18 months, his damages would have actually been reduced for failure to mitigate. The court ruled that 13 months was reasonable and awarded damages reduced by the income earned during that period [Desforge v.  E-D Roofing Limited, 2008 CanLII 48130  (ON S.C.), Sept. 25,  2008].         7
CASE #ON172
EMPLOYEE BENEFITS:
Employee Not Entitled to Profit Sharing Awarded after Employment Ended
A recruiting consultant claimed her company owed her profit sharing benefits. The employer claimed she didn’t qualify for benefits. The labour relations board agreed. The incentive plan required employees to be employed on the date the award was paid and the employee’s employment had ended before the payment date. Additionally, profit sharing was discretionary and the employer was justified in concluding that the employee’s performance didn’t meet the plan’s criteria [Drake International Inc. v. Gilbert, 2008 CanLII 44606 (ON L.R.B.), Sept. 4, 2008].       7
CASE #ON173
WAGES:
Salesman Who Works Off-Site Once a Week Gets Holiday Pay
A used car salesman was constructively dismissed when his employer drastically cut his commissions. He sued and won damages including unpaid holiday and vacation pay. The employer claimed that the salesman worked off-site once a week and that under the law, salesmen who “normally” sell at a place other than the employer’s place of business are exempt from holiday pay. But the court didn’t buy it. Working less than 20% of time off-site wasn’t “normally,”  according to the court [Evangelista v.  Number 7 Sales Ltd.,  [2008] O.J. No. 3224,  Sept. 2,  2008].        7
CASE #ON174
SEVERANCE:
Employer Can’t Unilaterally Cut Severance
An Ontario employer notified an employee that after two years it was going to cut the severance provided under the employment contract from two years’ to 30 weeks, the minimum required by law. The employee objected. The Ontario Court of Appeal sided with the employee, saying that an employer can’t unilaterally change such a pivotal contract term even with advance notice. The employer appealed but the Supreme Court of Canada refused to hear the case [Wronko v. Western Inventory Service Ltd., [2008] S.C.C.A. 294, Oct. 9, 2008].      7
CASE #ON175
RETALIATION:
Termination Illegal Even Though Retaliation Wasn’t Only Motive
A worker asked the MOL to perform air testing at the graphite plant where he worked and then spoke to the MOL inspector during the inspection. His supervisor warned him not to talk to the inspector anymore. When he spoke to the inspector again he was fired. The Labour Relations Board ruled that the company had illegally retaliated against the worker for exercising his right to speak to the inspector. Even though there might have been other reasons, the fact that the termination was at least partially retaliatory made it illegal, said the Board [McLaughlin v. Graphite Specialty Products Ltd., [2008] CanLII 51223 (ON L.R.B.), Oct. 3, 2008].     7
CASE #ON176
PENSIONS:
Ex-Wife Can’t Get Piece of Employee’s Retirement Incentive
The ex-wife of an auto-maker employee demanded a piece of the $70,000 he got from the company to retire.      She claimed the money was income for purposes of spousal support.  The  court  said  it  wasn’t.  The  $70,000 wasn’t  wages in lieu of notice.  It was a one-time payment to induce future action—retirement [Hurst v.  Hurst,  2008  CanLII  49159  (ON  S.C.),  Sept.  24,  2008].   7
CASE #ON177
WAGES:
Employer Loses Overtime Case Because of Lousy Records
An employee claimed he was owed overtime and presented his hours worked records as proof. The company also offered up evidence contradicting the claim: calendars on which a receptionist had supposedly recorded each employee’s arrival and departure times by hand. The Board was less than impressed by the calendars and the fact that there were no witnesses to vouch for their authenticity. The employee’s records were much more believable. So the employee won [Singh v.  Biro Engraving Inc.,  2008 CanLII 46613  (ON L.R.B.), Sept. 15,  2008].         7
CASE #ON178
UNIONS:
Union Fines Employees for Crossing Picket Lines
A union fined members who showed up for work during a strike.  The employees refused to pay.  A court ruled    that the fines—equivalent to gross wages for the days the employees reported to work—were excessive and    unfair and that there was no evidence to support the union’s argument that by crossing the picket lines, the employees had reduced the benefits the union was able to secure in the collective negotiations with the employer [Birch v.  Union of Taxation  Employees, Local 70030,  [2008] O.J. No. 4856, Dec. 3,  2008].        7
CASE #ON179
WORKERS’ COMPENSATION:
Contributions to Health and Pension Benefits Not Earnings
An injured employee who applied to the WSIB for benefits based on his earnings claimed that his employer’s contributions to health, welfare and pension benefits were part of his earnings. The employer  claimed  they weren’t. The Board and Tribunal agreed with the employer. The Ontario Court of Appeal upheld the tribunal’s decision that the benefits not be included in determining the employee’s pre-accident earnings [Rodrigues v. Ontario (Workplace Safety and Insurance Appeals Tribunal), 2008 ONCA 719  (CanLII), Oct. 21,  2008).           7
CASE #ON180
CONSTRUCTIVE DISMISSAL:
Salary Cut of 13% Isn’t Constructive Dismissal
A bank vice president claimed that he’d been constructively dismissed because his pay declined by 13% over    a three-year period. The court disagreed. The employee had a “banner year” in 2000 but under his contract, his compensation wasn’t specified in advance but subject to fluctuation. None of the single year decreases in the three years after 2000 were significant; they merely brought his compensation in line with other VPs. And the executive’s title and responsibilities remained the same throughout. So there was no constructive dismissal [Chapman v. The Bank of Nova Scotia, 2008 ONCA 769 (CanLII), Nov. 17,  2008].      7
CASE #ON181
PENSIONS:
Employer Entitled to Surplus on Partial Wind-Up
An employer went to court seeking a refund of a DB plan surplus that was in a plan being partially wound      up in 1986. The court said it had to look at the trust and plan documents of predecessor plans that merged into or transferred funds into the plan to make sure they all permitted surplus refunds to the employer.  All the documents did refund surplus to the employer so the court said the employer was, in fact, entitled to the surplus on partial wind-up [Sybron Canada Ltd. v. RBC Dexia Investor Services Trust, 2008 CanLII 59110 (ON S.C.),  Nov.  14,  2008].  7
CASE #ON182
AGE DISCRIMINATION:
Mandatory Retirement for Firefighters Is Justified
Firefighters required to retire by age 60 under their collective agreement claimed age discrimination. The court   said mandatory retirement was justified as a health and safety measure. Evidence showed that risk of cardiac  events for firefighters was “significant and increases with age, in particular after age 60.” The court swept aside objections about the policy’s being too broad, noting the absence of evidence  demonstrating  that  individual testing of firefighters could accurately measure each individual’s risk and that the union had agreed to the retirement  provision  [Espey  v.  London   (City),  2008  HRTO  412  (CanLII),  Dec.  18,  2008]. 7
CASE #ON183
CONSTRUCTIVE DISMISSAL:
Spying on Employee Is Constructive Dismissal
One day, an employee found a surveillance camera in her office. Management said it was there to guard against theft. She claimed the camera was an insult to her dignity, quit her job and filed a wrongful dismissal claim against the company. A court agreed that installing the camera was constructive dismissal. The employer provided “preposterous” explanations and should have told her about the camera since she wasn’t a suspect. Thus, the company had harmed the employee’s dignity, made it impossible for her to trust her supervisors and poisoned the work environment [Colwell v. Cornerstone Properties Inc., 2008 CanLII 66139 (ON S.C.), Dec. 15, 2008].    7
CASE #ON184
RETALIATION:
Employee’s Termination Is Retaliation for Safety Complaint
A maintenance  employee reported to the MOL that individuals on fire watch were absent at certain times while   the building’s sprinklers were disabled. He was later terminated and claimed retaliation. The company said he was terminated as part of a restructuring and because his work ethic didn’t match the company’s. The court said the timing was suspect and suggested that the employee, who had no disciplinary record, was fired at least in part in retaliation for calling the MOL. And if even one motive is retaliation, the termination is illegal, the court concluded [Fullerton v.  Nygard International, 2008 CanLII 67281  (ON L.R.B.), Dec. 16,  2008].       7
CASE #ON185
PRIVACY:
OK for Employer to Require Fingertip Biometric for Time Punch
A union claimed that a biometric timekeeping system that scanned employees’ fingertips when clocking in and out violated privacy rights. The arbitrator said that the company had a legitimate purpose—avoiding “buddy punching” where employees punch time cards of other employees. It also said the intrusion was only minor. The scan was unusable for any other purpose including law enforcement activity, the arbitrator reasoned [Agropur (Division Natrel) v. Milk and Bread Drivers, Dairy Employees, Caterers and Allied Employees (Teamsters Local Union No. 647), 2008 CanLII 66624 (ON L.A.), Dec. 15, 2008].      7
CASE #ON186
PRIVACY:
Employee Can’t Get More than Notice Stated in His Contract
An electrical engineer who got a promotion insisted on being given a written contract guaranteeing him 12 months’ notice if things didn’t work out. And that’s exactly what he got when he was terminated. He claimed that the 12 months was just a minimum and that he was really entitled to 20 months. The court disagreed, saying the contract wasn’t ambiguous or unconscionable [Rawlley v. Coretec Inc., 2009 CanLII 2328 (ON S.C.). Jan.  27,  2009].  7
CASE #ON187
WAGES:
No Overtime for Working Saturday after Statutory Holiday
Waste collection employees worked four 10-hour shifts per week. Under their collective agreement, when a statutory holiday fell during one of those shifts, they got the day off and 8 hours’ pay and then had to work their normal 10-hour shift on the following Saturday at normal pay. The employees claimed they were entitled to 10 hours pay for the holiday plus overtime for Saturday. The arbitrator disagreed, saying the parties had agreed to 8 hours pay for holidays and although they were paid for 48 hours in weeks with a holiday, they still only actually worked 40 hours and weren’t entitled to overtime [Ottawa v. CUPE, 2009 CanLII 2894 (ON L.A.), Feb.  2,  2009].  7
CASE #ON188
DEFAMATION:
Listing Dismissal for Cause in ROE Isn’t Defamation
A former employee claimed his employer committed defamation in filing an ROE form listing dismissal for breach of company policy as the reason for termination. As a result, the employee didn’t qualify for EI and sued. A trial court dismissed the claim. An appeal court upheld the dismissal saying that even if listing dismissal for cause was defamatory, there was no evidence that the employer made the statement with “malice” [Kazincz v. Best Buy Canada Limited, 2009 ONCA 66 (CanLII), Jan. 22,  2009].      7
CASE #ON189
COLLECTIVE AGREEMENT:
‘Bumping’ Rights Let Employee Avoid Layoff, Not Pick New Position
A collective agreement allowed senior employees to “bump” into lower ranked positions to avoid a layoff. An employee with seniority wanted to bump to a lower position in one of the company’s  offices nearer his home.     The company wanted to bump him to a position at his current workplace. The court ruled that the employee had the right only to bump to a lower position, not to choose the site of that position. It noted that the agreement specifically gave the employer control over which locations employees worked [Hertz Canada Ltd. v. United Food and  Commercial  Workers  Canada,  Local  175,  2009  CanLII  933  (ON L.A.), Jan.  12,  2009].   7
CASE #ON190
COLLECTIVE AGREEMENT:
Probationary Employees Count in Vacation  Allocation
Employees of a restaurant supplier had to allocate vacations so that no more than 10% of the workforce was on vacation at one time. The employees wanted to include full-time probationary employees in the count. A labour arbitrator disagreed, noting that the term “regular  full time employees” was used in other contract provisions         in which the intent was to reference employees who were no longer on probationary status [Martin-Brower of Canada  Co.  v.  Teamsters  Local  Union  No.  419,  2009  CanLII  6090  (ON L.A.), Feb.  17,  2009].  7
CASE #ON191
UNIONS:
Hard Times Doesn't Excuse Employer's Late Remittance of Union Dues
An employer facing difficult financial circumstances was routinely late in remitting union dues it collected from employees. It admittedly relied on the collected dues to finance its operations. The union eventually got fed up    and filed a grievance. A labour arbitrator said the company's  financial difficulties didn't excuse its late payments   but that punitive damages weren't justified because the union tolerated the late payments for so long. The arbitrator ordered the overdue payments be made with interest and threatened more severe consequences if the company didn't make future payments on time [Wabi Iron and Steel Corp. v. United Steelworkers Local 2020-60, 2009  CanLII  7952  (ON  L.A.),  March  2,  2009]..   7
CASE #ON192
SEXUAL HARASSMENT:
Internal Investigation Doesn't Close Door on Harassment  Complaint
An employee complained of sexual harassment with the Human Rights Tribunal. The union argued the tribunal action should be dismissed because the ON Human Rights Code  permits the tribunal to dismiss an application   when another "proceeding" adequately addressed the issue. The Union claimed that the employer's internal investigation was such a proceeding and the parties had agreed in the collective agreement to defer to the employer's sexual harassment policy for resolution of such complaints. The tribunal ruled that the employer's internal process was not a "proceeding" guaranteeing procedural fairness and wasn't sufficient to deprive the employee her right to bring a complaint under the Code [Maurer v. Metroland Media Group, 2009 HRTO 200 (CanLII),  Sept.  24,  2009].   7
CASE #ON193
TERMINATION:
Was Laid Off Employee Fired or Did He Quit?
One week after being laid off, an employee returned to the workplace to collect his tools and ROE. The employee discussed the possibility of being recalled. When company officials wouldn’t indicate when or if recall would happen, the employee became visibly angry. When asked if he was quitting, the employee responded “I guess I  have no choice-yes.” Later, after the layoff exceeded 13 weeks without a recall, the employee sued for wrongful dismissal. The company claimed he had quit. The labour arbitrator said the employee’s comments didn’t express   an unequivocal intention to quit and that he had been terminated [Architectural Metalcraft Industries Limited v. Echaverry,  2009  CanLII  14016  (ON  L.R.B.),  March  25,  2009].   7
CASE #ON194
EMPLOYEE BENEFITS:
Bankrupt Company Can Offer Retention Incentives
After filing for bankruptcy, Nortel Networks asked a court to approve a plan to offer hundreds of employees incentive payments to stay on with the company.  An Ontario Superior Court agreed that two plans designed           to retain executives and other employees were reasonable, as was a plan to pay out retention payments to employees who stuck around to help with the shutdown of a plant. The court found evidence the employees were “key to Nortel operations” and were courted by competitors, justifying the retention payments [Nortel Networks Corporation  (Re),  2009  CanLII  10679  (ON  S.C.),  March  12,  2009].  7
CASE #ON195
GENDER DISCRIMINATION:
Not Discrimination to Fire Employee Employer Didn’t Know Was Pregnant
A salon employee was denied a vacation request. The week before her denied vacation was to occur she claimed she was feeling ill,  left early and took a sick day.  After further arguments over the vacation, she didn’t  show up     for work that weekend and the salon fired her. The employee later found out she was pregnant and claimed that her firing was discrimination. The Human Rights Tribunal disagreed. The salon didn’t know she was pregnant and fired her for not showing up for work and for arguing about the vacation. [McIlravey v. Vincent Salon & Spa, 2009 HRTO  246  (CanLII),  March  6,  2009].  7
CASE #ON196
RELIGIOUS  DISCRIMINATION:
Not Adjusting Schedule to Give Job Applicant Time to Pray Is Discrimination
An employer dropped a job applicant from a recruitment training program upon learning that he was Muslim and would need time off on Fridays to pray. The Human Rights Tribunal ruled that the employer committed religious discrimination. The employer didn’t prove that accommodating the job applicant’s scheduling problems would impose undue hardship, according to the tribunal [Qureshi v. G4S Security Services, 2009 HRTO 409 (CanLII), April 9, 2009].   7
CASE #ON197
RETALIATION:
Employee Fired in Retaliation for Harassment Complaint
An employee told a co-worker that she sunbathed nude. He quipped that she should slide down a pole like       a stripper. She became offended and complained of sex harassment. The story reached the owner and the employee was fired. The tribunal said the remarks weren’t sexual harassment but that the employee was still in line for damages because she had likely been fired in “reprisal” for complaining about harassment [Schmor v. Stonechurch Vineyards, 2009 HRTO 401 (CanLII), April 9, 2009].   7
CASE #ON198
WAGES:
“Preoccupied” Employee Waits Too Long to Bring Unpaid Wages Claim
A terminated employee waited more than a year after she was fired to claim unpaid severance and termination pay. She admitted her claim was late but argued that she had been “preoccupied” and didn’t know she had a right to make the claim. But the Labour Relations Board wasn’t impressed and refused to let her file the claim [Malwatta v. Zellers Inc., 2009 CanLII 21073 (ON L.R.B.), April 28, 2009].    7
CASE #ON199
EMPLOYEE BENEFITS:
Company Must Pay Promised Retention Bonus
An employer promised the executive of a company it was planning to acquire a $165,000 retention bonus to stay   on for at least a year. But the sides failed to reach agreement on a new contract. A month after the merger, the employer terminated the executive without cause. The court found the employer liable for wrongful dismissal      and ordered it to pay $400,000 in severance, including the promised bonus. Even though the promise wasn’t in writing, there was enough evidence to conclude that it had been made. The executive was prepared to stay and when he was fired the bonus became due and owing, said the court [Soye v. Corinthian Colleges Inc., 2009 ONCA  297  (CanLII),  April  9,  2009].   7
CASE #ON200
DISABILITY  BENEFITS:
OK for Insurer to Deduct Overpayment from Disability Benefits
An insurer kept paying disability benefits to an employee even after she took “medical retirement” and began receiving superannuation benefits. Upon learning of her retirement five years later, the insurer deducted the superannuation benefits from 50% of her disability benefits to recover the overpayment. The employee claimed that the Wages Act banned the insurer from seizing more than 80% of her benefits but lost her case. Recoupment  of the overpayment wasn’t a deduction of wages, the court ruled [Garneau v. Industrial Alliance Insurance and Financial Services Inc.,  2009 CanLII 26923  (ON S.C.), May 25,  2009].       7
CASE #ON201
DRUGS & ALCOHOL:
Court Upholds ‘No’ to Random Drug/Alcohol Testing
For more than a decade, Imperial Oil and its unions have been fighting in court over the company’s random drug and alcohol testing policy. In 2006, arbitrators struck down the policy, saying that unannounced random testing is illegal unless the collective agreement provides for it. Now the Ontario Court of Appeal has upheld the arbitrator. The Court didn’t say if it agreed with the arbitrator that employees’ privacy rights trumped the company’s security concerns but said the decision was “reasonable” and refused to overturn it [Imperial Oil Ltd. v. Communications, Energy & Paperworkers Union of Canada, Local 900, 2009 ONCA 420 (CanLII), May 22, 2009].     7
CASE #ON202
TERMINATION:
OK to Fire African Canadian Worker for Inappropriate Behaviour
An employer took steps to fix a safety problem after an African Canadian worker  got involved in a machine  incident. But the same worker got into another incident on the same machine. He angrily reported the incident, breaking a piece of trim and hurling it in his supervisor’s general direction, whereupon he was immediately suspended for three days and ordered to seek counselling. He refused and was fired. The Human Rights Tribunal dismissed the worker’s racial discrimination complaint, noting that the company took the worker’s safety concerns seriously and there was no evidence that its actions were in any way based on the worker’s race [Barfi-Kwabena
v. Knoll North America Corp., [2009] HRTO 619 (CanLII), May 12, 2009]. 7
CASE #ON203
COLLECTIVE AGREEMENT:
Paying Stat Holiday in Past Means Employer Must Keep Paying It
The union sues an employer for not paying part-time employees holiday pay for statutory holidays not worked. The employer claims part-time employees aren’t entitled to such pay under the collective agreement. The arbitrator says the agreement is ambiguous and looks to “extrinsic evidence” to interpret it, including the fact that the employer had paid part-timers for stat holidays not worked in the past, and rules in the union’s favour. The Ontario Court of Appeal finds that the arbitrator’s ruling was not “unreasonable” and refuses to overturn it [Marianhill Inc. v. CUPE, Local 2764, [2009] O.J. No. 2703, June 30, 2009].     7
CASE #ON204
STATUTORY  HOLIDAYS:
‘Grossing Up’ Regular Pay No Substitute for Stat Holiday Pay
A company that installs HVAC equipment paid employees their regular wages for working on Good Friday and Victoria Day. But the company claimed that employees got their due because their regular wage rate during the year was actually “grossed up” to $15 per hour. The Labour Relations Board ruled that the arrangement violated the ESA. Unlike vacation pay, there’s no substitute formula for calculating statutory holiday pay under the ESA. Employees should either have gotten overtime or an extra day off [Polar Bear Geo-Thermal Systems Inc. v. Mai, No. 3112-08-ES, Labour Relations Board, April 9, 2009].   7
CASE #ON205
RETALIATION:
Retaliation Ban Doesn’t Cover Complaint about Workplace Bully
In a case that might be one of the worst rulings of the year, an employee fired two weeks after complaining about being bullied and harassed by a co-worker claimed the company retaliated against her for exercising her rights under the Occupational Health and Safety law. Inexplicably, the Board ruled that the company didn’t commit an act of retaliation because bullying isn’t really an OHS issue [Vogan v. Ten Star Financial Services, [2009] CanLII 28174  (ON L.R.B.), June 3, 2009].   7
CASE #ON206
DISCIPLINE:
OK to Demote Forklift Operator for Safety Violations
A forklift operator was involved in several safety incidents and warned to clean up her act. After a fourth incident, she was demoted. The arbitrator concluded that the demotion was appropriate and dismissed the grievance.       The employer had repeatedly tried to get the operator to obey safety rules but without success, the arbitrator explained [Butcher Engineering Enterprises Ltd. v National Automobile, Aerospace, Transportation and General Workers Union of Canada, Local 195,  [2009] CanLII 28393  (ON L.A.), June 3,  2009].         7
CASE #ON207
WAGES:
Employees of Bankrupt Company Can’t Get Wages from Related Company
An electroplating company goes bankrupt without paying the ESA termination notice and severance it owes to laid off employees. So the employees sue the successor company and the ownership group of the original firm for the money claiming they’re a “single employer” under the ESA. The Court says no dice. The companies were all related, the Court acknowledges. But they didn’t deliberately try to evade their obligations under the ESA [Abdoulrab v. Ontario (Labour Relations Board), [2009] O.J. No. 2524, June 18, 2009].   7
CASE #ON208
PENSIONS:
Eliminating Pension of Hydro One CEO Is Not Unconstitutional
In 2002, Ontario passed a law nicknamed “Bill 80” allowing Hydro One to terminate its officers and directors and   cut their pensions. A CEO  who lost her job and part of her pension under the law claimed that Bill 80 violated        her constitutional rights under Sec. 7 of the Charter.  The government has the power to adopt laws that take      away vested rights as long as those laws are clear. Bill 80 was clear, said the court. The government can’t deprive individuals of their liberties under Sec. 7. But a pension is a purely economic right, not a question of liberty, the court concluded [Clitheroe v.  Hydro One Inc.,  [2009] O.J. No. 2689,  June 26,  2009].        7
CASE #ON209
SEVERANCE:
Employer Must Pay Severance Promised in Release
A receptionist is called into the HR office, told she’s being fired and instructed to sign a letter promising five months’ pay as notice. She signs. Two days later, the HR director explains that there was a “mistake” in the letter and that the receptionist is due only three weeks’ notice and asks her to sign a revised letter. The receptionist refuses. The company claims the letter was just an explanation of the receptionist’s rights but the court says it’s a legally binding contract and orders the employer to pay the promised five months’ notice [Stowar v. Telehop Communications, Inc., [2009] O.J. No. 2606, June 23, 2009].    7
CASE #ON210
PRIVACY:
Mandatory Criminal Background Check Violates Privacy
Ottawa adopted a policy requiring firefighters to provide written consent to criminal background  checks every  three years. The arbitrator ruled that the policy violated the firefighters’ privacy rights. Criminal checks before  hiring and for firefighters with criminal records is justifiable, said the arbitrator. But a blanket policy requiring all firefighters to submit to checks regardless of their circumstances goes too far. The court agreed and upheld the decision [Ottawa (City) v.  Ottawa Professional Firefighters Assn., [2009] O.J. No. 2914,  July 6, 2009].         7
CASE #ON211
RACIAL DISCRIMINATION:
Race Might Be Factor in Anger Management Penalty
A machine operator originally from Ghana got upset with his supervisor for falsely accusing him of making a  mistake. The situation quickly escalated and the supervisor called for security. After investigating the incident, the company suspended the operator for three days and made him seek anger management through the firm’s EAP. The operator claimed that the anger management requirement was based on racial stereotypes. The Tribunal  found the racial profiling contention plausible, noting that no other similarly disciplined white employee had ever been required to take anger management. So it ordered the company to submit more evidence to refute the  charge [Adams v.  Knoll North America, 2009 HRTO 1381  (CanLII), Sept. 2,  2009].         7
CASE #ON212
PENSIONS:
Financially Strapped Company Can Delay Pension Payments
A paper company that sponsored five defined benefits pension plans couldn’t generate enough revenue to cover the nearly $40 million it owed to pay down deficits and plan expenses in 2010. The court stayed, that is, suspended the company’s obligation to make the special payments under the Companies’ Creditors Arrangement Act, a federal law that enables financially strapped companies to postpone their debts and gives them a chance to stay out of bankruptcy. Special payments to pension plans are among the payments that can be suspended under the CCAA, the court ruled [Fraser Papers Inc. (Re), [2009] O.J. No. 3188, July 16, 2009].     7
CASE #ON213
TERMINATION:
OK to Fire Salesman for Not Meeting Targets
An electronics manufacturer recruited a star salesman from a competitor. But the salesman didn’t live up to expectations and was fired. The court ruled that the dismissal was legitimate and that the company had every    right to fire the salesman for not meeting the gross sales goals set out in his contract; it also found that the company did nothing wrong in luring the salesman away from his previous position [McLean v. HI-Q.A. Electronic Assembly  Inc.,  [2009]  O.J.  No.  3226,  July  29,  2009].   7
CASE #ON214
TERMINATION:
Employee Who Throws ‘Juvenile Fit’ Still Gets $50K in Notice
The exact events weren’t clear, but a senior planning manager apparently had a hissy fit during a business meeting. Company officials tried to calm him down but he stormed out of the office and went home. After tempers had cooled, the company said it had accepted the planner’s “resignation.” The planner said he hadn’t resigned and wanted to go back to work. The court ruled that the company should have taken him back. Even though the planner had behaved like a “juvenile,” he didn’t unambiguously resign. So the company wrongfully dismissed him and owed the planner, who made $80,000 per year, $50,000 in notice [Upcott v. Savaria Concord Lifts Inc., [2009] O.J. No. 3305, Aug. 4, 2009].     7
CASE #ON215
DISABILITY  DISCRIMINATION:
Bronchitis Isn’t a ‘Disability’ Requiring Accommodation
An employee diagnosed with bronchitis thought his condition was caused by exposure to chemicals at work and asked to be reassigned to a new location. The company refused and the employee claimed disability discrimination. The Tribunal said that bronchitis is neither an actual nor a perceived “disability.” So the company had no obligation to make accommodations for him [Anderson v. Envirotech Office Systems, [2009] HRTO 1199 (CanLII),  Aug.  5,  2009]. 7
CASE #ON216
DISABILITY  BENEFITS:
Employees Can’t Bring Disability Benefits Complaint as a Class Action
A group of nurses wanted to bring a class action lawsuit against the sponsor of their long-term disability plan for offsetting CPP  benefits against their disability benefits under the plan. But the court said it had no jurisdiction,     i.e., legal authority to hear the case and dismissed the complaint. The dispute was really a collective agreement issue, the court explained, and had to be decided by an arbitrator. And, of course, there are no class actions in arbitration  [Campos  v.  Sun  Life  Assurance  Co.  of  Canada,  [2009]  O.J.  No.  3408,  Aug.  17,  2009]. 7
CASE #ON217
WORKPLACE VIOLENCE:
Mental Health Centre Fined $70,000 for Patient Assaults on Nurses
A mental health addiction centre was fined $70,000 for health and safety violations. Fines against employers in the $70,000 range under Occupational Health and Safety laws aren’t unusual in Ontario. But this wasn’t your routine industrial accident. The case involved an assault by a patient against the nurses looking after him. Security personnel were quick to respond but didn’t have a key to get into the room. Less than a year later, another nurse at the same centre was molested by a patient. The unit where the attack occurred had an alarm but the nurse wasn’t trained to use it [Centre for Addiction and Mental Health, Govt. News Release, Aug. 13, 2009].   7
CASE #ON218
RETURN-TO-WORK:
OK to Fire Injured Employee for Not Furnishing Medical Information
An injured employee didn’t complete his medical questionnaire and refused to answer requests for information about his condition. After two warnings failed to break the stalemate, the company fired him. The labour relations board found that the employee’s failure to cooperate was just cause for termination [Kulasingam v. Magna Powertrain Inc. o/a Toral  Cast, 2009 CanLII 45688 (ON L.R.B.), Aug. 28, 2009].          7
CASE #ON219
TERMINATION:
No Termination Pay for Employee Who Quit
A law clerk resigned for health reasons but then changed her mind. After missing a few days of work, she told her employer that she planned to accept a job with another law firm. After settling her vacation, the employer let her keep what she had been paid for the final week, even though she didn’t  actually work that week. Not satisfied,    the clerk sued for one week’s termination pay. The labour relations board ruled that the clerk had quit and wasn’t owed termination pay [Antflyck & Aulis LLP v. Coulstring, 2009 CanLII 51430 (ON L.R.B.), Sept. 28, 2009].   7
CASE #ON220
CRIMINAL  RECORD DISCRIMINATION:
Not Discrimination to Fire Employee over Criminal Charges
A company fired a new employee after a criminal background check revealed that he was currently facing two criminal charges. The employee claimed criminal record discrimination. The Human Rights Tribunal disagreed. The human rights law bans discrimination for previous convictions, not current charges, the tribunal explained [der von Felix v.  International Financial Data Services Canada, 2009 HRTO 1525  (CanLII), Sept. 23,  2009].       7
CASE #ON221
COLLECTIVE  BARGAINING:
Company Can’t Go Over Union’s Head on Pension Enrollment
A Muslim steelworker had to resign because of poor health. The union advised him that he’d  get about $8,000     for his eight years of pensionable service only to discover that the worker had signed a letter with the company eight years earlier agreeing not to enroll in the pension plan because of religious concerns—Islam bans accrual       of interest. The union claimed that the agreement not to participate was invalid and the arbitrator agreed. Under the collective agreement, the company had to go through the union with regard to pensions  and  couldn’t  negotiate agreements with workers directly, the arbitrator explained [Torcad Ltd. v. United Steelworkers, Local  13571   (Mohammed  Grievance),  [2009]  O.L.A.A.  No.  423,  Sept.  3,  2009].    7
CASE #ON222
DISCIPLINE:
Two-Day Suspension for Not Wearing Hard Hat Is Reasonable
Two elevator workers were suspended for two days for safety violations—one for working without fall protection and the other for not wearing his hard hat in a hoistway. The Labour Relations Board found that the first worker was using fall protection so it revoked his suspension; but the second worker was guilty as charged. Not wearing      a hard hat in a hoistway is “an  egregious violation of an important safety rule”  worthy of suspension, according      to the Board [International Union of Elevator Constructors, Local 96 v. Otis Canada Inc., [2009] CanLII 48744 (ON L.R.B.),  Sept.  17,   2009].   7
CASE #ON223
WORKERS’ COMPENSATION:
Accidental Death Covered by Insurance Despite Time Lag
A firefighter returns to modified work six months after suffering multiple injuries on the job. After the WSIB    awards him an NEL( non-economic loss), he’s able to retire with a full pension. Eleven months later, he dies. His widow claims the death was caused by an embolism he developed when he first got hurt and claims benefits    under the employer-provided accidental death plan. The court rules that the death was accidental and covered under the policy, even though the death occurred more than 12 months after the accident [Hamilton (City) v. Hamilton  Prof.  Fire  Fighters  Assn.  (Bulick  Grievance),  [2009]  O.L.A.A.  No.  483,  Oct.  22,  2009]. 7
CASE #ON224
PAYROLL  SERVICE PROVIDERS:
ADP Can’t Recover Payment from Bankrupt Company’s Receiver
A company was placed into receivership. The receiver hired one of its employees to perform a specific task. Without the receiver’s authorization, the employee triggered the company’s  payroll service provider,  ADP,     to pay the company’s payroll. ADP sued, but the court said the receiver didn’t have to repay the money to ADP. The employee had acted as a rogue and the receiver never ratified his actions, the court explained. Nor had ADP been treated unfairly having knowingly assumed the risk of paying the company’s payroll without verifying the availability of funds [Bank of Montreal v.  Grafikom Limited Partnership, [2009] O.J. No. 4262, Oct.  14,  2009].   7
CASE #ON225
WAGES:
Can Employer Deduct Unpaid Loan from Employee’s  Paycheque?
A wholesaler made a series of six loans to an employee. Each loan agreement gave the employer the right to recover any unpaid loan proceeds from the last paycheque if the employment was terminated. The employee never actually signed the sixth agreement. So when his employment ended and the company took $500 out   of his last cheque, he sued. The labour board ruled that the company hadn’t made an illegal deduction under the ESA. True, the employee never signed the last agreement; but his acceptance of the same condition in five previous loans made it clear that he authorized the deduction, said the board [Lanzarotta Wholesale Fruit & Vegetables Ltd. v. Blair, No. 70020662-9, ON. Lab. Rels. Bd., Sept. 30, 2009].       7
CASE #ON226
DISABILITY  DISCRIMINATION:
Not Discrimination to Deny Raise to Employee on Disability Leave
An injured public service employee on disability leave was denied a merit-based pay increase because he worked only 9 of 52 weeks during the review period. The employee sued for discrimination. The Human Rights Tribunal ruled that the policy wasn’t disability discrimination because it treated all employees on leave—for whatever reason—the same. In other words, the employee didn’t get the raise because he didn’t work, not because he had a disability [Boundy v. Ontario (Minister of Children and Youth Services, [2009] O.H.R.T.D. No. 1593,  Oct.  13,  2009].    7
CASE #ON227
SEVERANCE:
Legal Minimum Isn’t Enough Notice for Senior Employee
A 68-year-old management employee has served the same company productively for 16 years. But the economy is terrible and the company has to let him go. The company offers him $30,000 in severance and when the employee turns it down, pays him minimum statutory notice under ESA. The court says this is unacceptable. An “employee who has worked faithfully for so long and is late in his employment life shouldn’t take the biggest hit in the pocketbook,” says the court. So it awards him 30 months’ notice [Leonard v. Kohler Canada Co. (c.o.b. Canac Kitchens), [2009] O.J. No. 5137,  Nov. 26, 2009].     7
CASE #ON228
EMPLOYEE BENEFITS:
Employer Has Leeway to Cut Discretionary Bonus
A veteran investment advisor used to annual discretionary bonuses of $500,000 to $1  million was appalled   to learn that his 2006 bonus would be $360,000. He sued the firm but the court dismissed the case. The   lower bonus was based on the steady decline in his performance reviews. And, while the performance review weighed more heavily in 2006 than it had in previous years, the court found the firm’s criteria neither unfair nor unreasonable. The bonus was discretionary and employers have leeway to alter the criteria from year to year, as long as they apply them consistently among employees, the court concluded [Mathieson v. Scotia Capital Inc., [2009] O.J. No. 4879, Nov. 18,  2009].     7
CASE #ON229
WAGES:
Security Guards Entitled to OnCall Pay
The Ontario Labour Relations Board ordered an employer to pay security guards full salary for a 12-hour  shift    while they were on call. Although the guards were off duty and didn’t  actually do any work, they were required     to be ready to report to work at a moment’s notice in case they were needed to deal with an urgent security situation. So they were entitled to be paid under the ESA [Knights on Guard Security Surveillance Systems Corp., [2009]  O.E.S.A.D.  No.  928,  Nov.  18,  2009].     7
CASE #ON230
WAGES:
Court Dismisses Overtime Class Action Lawsuit
Probably the most significant ruling from an Ontario court in 2009 was the case finding that tellers of CIBC couldn’t file their $100 million overtime complaint against the bank as a class action. In effect, the case means that each teller must pursue his or her claims individually as an ESA complaint [Fresco v. CIBC, 2009 CanLII 31177 (ON S.C.)  June 18,  2009].  7
CASE #ON231
HEALTH BENEFITS:
Wife Sues Insurance Adjustor for Seducing Sex Addicted Husband
You can’t make this stuff up. An employee seeking treatment for sex addiction under his employer’s health plan fell in love with the adjustor assigned to his claim. When the wife found out, she slapped the husband with a divorce and the adjustor with a lawsuit for interfering with her husband’s treatment and infliction of mental stress. The court refused to dismiss the case, saying a trial was necessary to determine if an adjustor owes a duty of good faith to an insured’s  spouse [Farleigh v.  Great-West Life Assurance Co.,  [2009] O.J. No. 5539,  Dec. 24,  2009].       7
CASE #ON232
WORKERS’ COMPENSATION:
Accident on Drive Home Is Covered by Workers’ Comp
While on vacation, a backhoe operator was called in to work to deal with an emergency. After a grueling day           of work, he fell asleep while driving home, got into  a wreck and suffered severe injuries. The Board rejected           his workers`  comp claim but the Appeals Tribunal  said he was covered under a Board Policy stating that driving      to and from a work emergency is an employment-related activity. The court found the ruling reasonable and  upheld it [Windsor Utilities Commission v.  Skara,  [2009] O.J. No. 5469, Dec. 21,  2009].           7
CASE #ON233
DISABILITY  DISCRIMINATION:
Requiring Paramedics to Be Able to Drive Isn’t Disability Discrimination
Under Ontario law, paramedics must be able to both drive an ambulance and care for patients. As a result, the county denied a visually impaired paramedic who could attend patients but not obtain a class F driver’s licence. An arbitrator ruled that the county didn’t accommodate his disability and that as long as the other attendant in the ambulance could drive, the paramedic should be allowed to work as an attendant only. But a court disagreed, finding that the arbitrator had ignored evidence that letting an ambulance operate with an “attend only” paramedic would endanger the health and safety of patients and the public [Simcoe (County) v. Ontario Public Service Union, [2009] O.J. No. 5221,  Dec. 4, 2009].     7
CASE #ON234
PENSIONS:
Court Okays Partial Wind-Up of Management Compensation Plan
Hydro One sought to partially wind up a management compensation with respect to laid off members. Sec. 69(1)(d) of the Pension Benefits Act allows partial wind-up when a “significant number of” members cease to be employed as a result of reorganization. The Superintendent rejected the wind-up but the Appeals Tribunal let it go through. Even though the terminated members represented only 73 of 3,913 plan members, “significant” isn’t just about the size of the group but its importance. The court found the Tribunal’s ruling reasonable [Hydro One Inc. v. Ontario (Superintendent of Financial Services), [2010] O.J. No. 52, Jan. 11,  2010].     7
CASE #ON235
SEVERANCE:
Offering the Minimum Is Violation of Voluntary Separation Agreement
Air Canada and the unions negotiated a Voluntary Separation Program in which the airline promised to offer early retirement incentives to “at least 250” highly paid employees per year. The union claimed that offering only 250 employees VSPs in a particular year and rejecting others who met the criteria violated the agreement. The arbitrator agreed. Air Canada had the discretion to grant more than 250 VSPs a year based on what it could afford. But the airline denied all applicants past the 250 threshold without even considering the costs. The court upheld the ruling as reasonable [Air Canada v. CUPE, [2010] O.J. No. 239, Jan. 22, 2010].    7
CASE #ON236
SEVERANCE:
Manager Can’t Sue Employer after Signing a Release
A manager who signed a release in exchange for severance benefits had a change of heart and sued the company for sex discrimination. The Human Rights Tribunal ruled that the release was enforceable and dismissed the case. Although she was torn, signing the release was an “informed  and reasoned” decision. There was no indication    that the manager was under financial duress or that she didn’t  understand what she was signing. And the fact    that she negotiated for sweeter benefits showed that she had some leverage [Oxley v. Gus Brown Pontiac Buick GMC,  2010  HRTO  33  (CanLII),  Jan.  8,  2010].  7
CASE #ON237
DEFAMATION:
Collection Agency Pays $40,000 for Bad Mouthing Employee to His Boss
Frustrated by its inability to collect on a loan to a bank employee, a collection agent called the employee’s boss posing as a lawyer who had a garnishment against the employee and urging the boss to push the employee  to pay up. A jury ruled that the collection agent committed defamation and ordered him to pay the  employee
$40,000. The appeals court agreed that $40,000 was on the “high side” but “not anomalous” and upheld the verdict [Wright v. Kehoe, [2010] O.J. No. 337, Jan. 26, 2010]. 7
CASE #ON238
TERMINATION:
Fudging Expense Reports Not Just Cause for Termination
During a random audit, a pharmaceutical company discovered a number of irregularities in a senior marketing executive’s expense reports involving, among other things, listing false reasons and dates and claiming reimbursement for personal expenses like golf outings. The executive denied any intent to scam the company and chalked it all up to carelessness. The company found the explanation unacceptable and fired him. But the court found no just cause. The amount involved was less than $500; and the executive had a long and distinguished career with the company.  So the court said the executive was entitled to between 8 and 12  months’ notice   [Leitner  v.  Wyeth  Canada,  [2010]  O.J.  No.  351,  Jan.  21,  2010]. 7
CASE #ON239
FIDUCIARY DUTY:
Terminated VP Violates Fiduciary Duty to His Ex-Employer
After negotiating his termination settlement, a VP emailed copies of the company’s confidential records to his personal email account. Upon inspecting the account, the company also learned that the VP had been carrying on private deals with clients in conflict of interest with his duties. The court ruled that as the person responsible for  the company’s overall strategic direction, the VP owed the company a fiduciary duty. So he had to give back all confidential materials, repay any profits made on side deals and possibly return his severance payment [Intracorp Projects Ltd.  v.  Morgan, [2010]  O.J. No. 262,  Jan. 21,  2010].     7
CASE #ON240
DISABILITY  DISCRIMINATION:
Fired Teacher Says He Was Wrongly Accused of Pedophilia
A grade school teacher of 32 years claims he’s the subject of a “witch hunt,” citing a series of warnings and disciplinary reprimands over his “overly friendly” treatment of students. “I’m not a pedophile,” he insists. “Nobody said you were,” the school responds. We just have concerns about the way you hug your students and exhibit questionable behaviour in the classroom. The Human Rights Tribunal finds the school’s concerns are legitimate and throws out the teacher’s “perceived disability” discrimination case [Schram v. Avon-Maitland Dist. School Board, [2010]  O.H.R.T.D.  No.  25,  Jan.  6,  2010].    7
CASE #ON241
TERMINATION:
Wrongfully Fired Executive Entitled to $200,000 in Pay and Benefits
A company fired its VP of sales for a series of alleged improprieties such as having company carpeting installed in his home at company expense. The court ruled that the allegations were untrue and awarded the VP, who earned over half a million per year and owned 9% of the company’s stock, a year’s salary as notice and 9% of the dividends paid by the company on the class of shares he owned. Not working for a year after being fired wasn’t a failure to mitigate, the court added, because taking another job might have violated the VP’s non- compete [Link v. Venture Steel Inc., [2010] O.J. No. 779, Mar. 1, 2010].     7
CASE #ON242
RACIAL DISCRIMINATION:
Racial Harassment Poisons Workplace but Doesn’t Cause Mental Distress
After 7 years of racial and homophobic abuse from his all male colleagues and management, a driver of Palestinian origin finally decided he had had enough and left the company. The court ruled that he had been constructively dismissed and awarded him $9,462 in lieu of 4 months’ notice. But it also said  that  while  the  harassment  poisoned the work environment, it wasn’t “malicious and outrageous” enough to justify extra  damages  for  infliction of mental distress [Qubti v.  Reprodux Ltd.,  [2010]  O.J. No. 467,  Feb. 4, 2010].        7
CASE #ON243
FIDUCIARY DUTY:
OK for Departing Associates to Take Law Firm’s Clients with Them
The head partner asked 4 of his associates to become partners of his small firm. The associates were delighted but wanted to rein in what they considered the partner’s extravagant spending. But when the associates put their partnership proposal on the table, the partner hit the roof. So, the 4 associates left, taking 200 of the firm’s 500 clients with them. The associates didn’t violate any fiduciary duty to the firm, said the court. Lawyers have not only the right but the duty to contact their clients to let them know they’re leaving the firm, the court reasoned [Loreto v. Little, [2010] O.J. No. 679, Feb. 22, 2010].    7
CASE #ON244
EMPLOYEE/INDEPENDENT  CONTRACTOR:
Home Healthcare Worker Is Employee, Not Independent Contractor
An individual who provided home healthcare received Income Replacement Benefits after becoming disabled in a car accident. Even though he had previously referred to himself as an independent contractor, he claimed he was actually an employee of the elderly patient he cared for before the accident and that his benefits should be calculated accordingly. The court agreed. The patient largely controlled the worker’s hours and supplied the equipment. The worker had no real financial risk or opportunity for profit in the work [Ligocki v. Allianz Insurance Co. of Canada, [2010] O.J. No. 672, Feb. 22, 2010].     7
CASE #ON245
COLLECTIVE AGREEMENT:
Company Can Wait for Year End to Use New Overtime Formula
A company agreed to use a more generous formula to calculate overtime for a new category of flexible part-      time employees. Employees demanded that their hours be prorated as soon as they became part of the new category. The Grievance Board said the employer didn’t have to do a prorated calculation using the new formula    at the time each employee became eligible; instead it could wait and do all the calculations at once at year’s end [Ontario Public Service Employees Union v. Ontario (Ministry of Attorney General),  [2020]  O.G.S.B.A.  No.  38, March  5,  2010].  7
CASE #ON246
DISABILITY  DISCRIMINATION:
Economically Motivated Layoff Isn’t Discrimination but Is Wrongful
A 57-year-old machine operator claimed he was laid off due to age and disability—he was on short-term disability after knee replacement surgery. The company contended that the layoff was purely the result of the economic downturn and lack of work. The court agreed.  The  company  downsized  only  17%  even  though  business  fell 38%. It tried to accommodate the operator but couldn’t find him a suitable job. But while the court said it wasn’t discriminatory, it found the layoff wrongful and awarded the operator 9 weeks’ notice, or $5,300 [Parapatics v. 509433 Ontario Ltd.  (c.o.b.  Perth Precision Machining & Mfg.), [2010]  O.J. No. 861,  March 5, 2010].          7
CASE #ON247
PENSIONS:
Court of Appeal: Courts Can’t Order Employer to Wind Up Pension Plan
A retired plan member sued his employer for “surreptitiously and unilaterally” changing the plan from defined benefit to defined contribution and asked the court to make  the employer “wind  up,”  i.e.,  terminate the new   plan. No dice, said the court. Under the pension laws, the decision to wind up a plan is the employer’s and courts don’t have the authority to order an employer to wind up a plan, it explained [Lomas v.  Rio Algom Ltd.,  [2010]     O.J.  No.  932,  March  10,  2010].  7
CASE #ON248
DISABILITY  DISCRIMINATION:
Corporate Officers Can Be Sued for Company’s Discrimination
An employee fired by the college he worked for sued the school and two of its corporate officers for disability discrimination. The officers argued that to the extent any  wrongdoing had occurred it was by the school and       that officers can’t be sued for such misconduct. But the court refused to let the officers out of the lawsuit. It’s     well established, said the court, that courts may “pierce  the corporate veil”  and hold officers personally liable       for offences committed by the companies they represent even when simply carrying out their duties as officers [Stokes  v.  St.  Clair College of Applied Arts and Technology,  [2010]  O.J. No. 1544, April 16,  2010].          7
CASE #ON249
WALLACE  DAMAGES:
High-Handedness Doesn’t Justify Wallace  Damages
An employee sued the company for Wallace damages and mental distress after getting fired. The small claims court agreed that the dismissal was wrongful. But while the company’s behaviour was “insensitive, arbitrary and high-handed,” it wasn’t unfair or bad faith. True, the employee suffered dire financial hardship after she was fired. But Wallace damages aren’t compensation for the results of termination but the way it’s carried out, the court explained [Transport Training Centres of Canada v. Wilson, [2010] O.J. No. 1496, April 13, 2010].      7
CASE #ON250
TEMPORARY LAYOFF:
When Does Temporary Layoff Deadline Begin to Run?
A direct mail company employee was laid off for a month in April, recalled in May and then laid off again in June. Under the ESA, layoffs are considered temporary until they exceed 35 weeks in any consecutive 52-week period. The company contended the layoffs were temporary until 35 weeks past the June layoff date. The Labour Relations Board said no, the layoff timetable began running in April. It’s the 52-week period, not the layoff that has to be consecutive under the ESA, the Board noted [Printlinx Corp. (c.o.b. Postlinx), [2010] O.E.S.A.D. No. 298, April 13,  2010].    7
CASE #ON251
TERMINATION:
Employee Fired for Lying About His Bad Back
An employer fired a custodian on leave with a bad back after surveillance cameras captured him doing physical activities like toting cases of beer from his car. Witnesses also claimed they saw him playing golf. The arbitrator ruled that the tape was admissible as evidence and dismissed the grievance. The custodian had been deceitful and abused the sick leave policy, the arbitrator reasoned [Kingston (City) v. CUPE, Local 109 (McLaughlin Grievance), [2010]  O.L.A.A. No. 146,  March 12,  2010].   7
CASE #ON252
SEXUAL  ORIENTATION DISCRIMINATION:
Discrimination for Faith-Based Organization to Fire Gay Employee
The Human Rights Commission found a faith-based organization liable for discrimination by firing an employee  after discovering she was gay. The Commission was wrong to deny the right of faith-based organizations who  accept public money to have their own codes of conduct and hire like-minded individuals if they subjectively  believe it necessary to maintain their mission. However,  their belief must be not only sincere but reasonable,      said the court. The organization in this case never considered whether the employee’s homosexuality made it impossible for her to do the job. So the firing was wrongful and discriminatory and not a BFOR [Ontario Human Rights  Commission  v.  Christian  Horizons,  2010  ONSC  2105,  May  14,  2010].  7
CASE #ON253
GENDER DISCRIMINATION:
Fast Food Server Fired for Slowness, Not Pregnancy
A recently hired fast food restaurant employee claimed she was fired because she was pregnant and planning to   go on maternity leave. The Labour Relations Board concluded that she was fired for poor performance. The Board believed the restaurant managers who testified that the employee was too slow in processing orders and couldn’t keep up with the fast pace of the business and found the employee’s excuses about being shuttled around less  than credible [2193152  Ontario Ltd.  (c.o.b.  Druxy’s #37), [2010]  O.E.S.A.D. No. 325,  April 30, 2010].         7
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CASE #PE01
DISABILITY  BENEFITS:
No Disability Benefits for Clerk Who Can Return to Work
A file control clerk stopped working because she was chronically fatigued, suffering from pain and weakness in     her muscles and had an extreme sensitivity to odours in the workplace. The insurance company denied her total disability benefits on the grounds that she wasn’t continuously incapacitated. The clerk sued but the court threw  out the case. Although she was impaired, the clerk’s own doctor said that the clerk was fit to work at another location. A videotape showed that she wasn’t as physically restricted as she claimed. The clerk appealed but to no avail. It was reasonable for the judge to conclude that the clerk could still work at her old job or another one, said the appeals court [MacDonald v.  Sunlife Assurance Co.  of Canada, [2005] P.E.I.J.  No. 60, Sept. 6, 2005].            7
CASE #PE02
POLITICAL  BELIEF DISCRIMINATION:
Government Can’t Change Law to Get Rid of Discrimination Complaint
A group of employees who occasionally worked for the government stopped getting work or had their hours reduced after a new political party took power.  The employees, who each happened to be a member of the    Liberal Party, filed a human rights complaint alleging political belief discrimination. While the cases were going     on, the new government passed a law limiting the amount victims of political discrimination could recover.  The   law took effect retroactively; so the government tried to use it to get the case dismissed. A trial court found the  new law an unconstitutional violation of the right to freedom of association. The government appealed, but the appeals court upheld the decision [Condon v.  Prince Edward Island,  [2006] P.E.I.J.  No. 4, Feb. 16,  2006].          7
CASE #PE03
NON-COMPETE:
No Evidence Engineer Divulged Trade Secrets of Former Employer
An engineer signed a two-year contract to work for a metal design and fabrication company. While working there, the engineer helped develop a modified design of a marine exhaust scrubber system, which he had patented.    After his contract ended, the engineer went to work for one of the company’s competitors, which was trying to develop its own scrubber system. The company sued the engineer for violating his contract, asking the court to permanently bar him from divulging any confidential information about its scrubber system and for damages. But the court refused, ruling that there was no evidence that the engineer had ever divulged or would ever divulge any confidential information he got through his employment with the former employer [Diversified Metal Engineering Ltd.  v.  Trivett,  [2006]  P.E.  S.C.A.D.  16,  Aug.  1,  2006].    7
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CASE #PE04
MATERNITY LEAVE:
Employees Entitled to Extended Maternity Leave
To comply with a new law that extended time off for maternity leave, a nurses’ union signed a revised collective bargaining agreement (CBA) that increased leave benefits from 33 to 52 weeks. A number of nurses who were on maternity leave when the new CBA was signed complained that they were being shortchanged since their employer refused to increase their leave time. An arbitration board threw out their complaint, reasoning that the new CBA didn’t expressly make the leave extension retroactive. But an appeals judge ordered the employer to give the same increase to the nurses who were on leave when the CBA was negotiated. The new CBA allowed 52 weeks off for employees “while on” maternity leave, so the amount of leave was based on the employee’s present status and had nothing to do with retroactivity, the court said [Newfoundland and Labrador (Treasury Board) v. Newfoundland and Labrador Nurses’ Union, [2006] N.J. No. 222, July 27,  2006.     7
CASE #PE05
CONTRACTORS:
DHL Must Show Contractor Its Records
A contractor sued DHL for breach of a contract giving it the exclusive right to pick up and deliver DHL freight in Charlottetown. To prove its losses, the contractor demanded access to DHL records and invoices showing the packages the contractor would have been paid to deliver under the agreement. DHL refused to produce the records because a computer crash caused it to lose the ability to find the relevant invoices. The court’s response wasn’t sympathetic to DHL: Produce the records or we’ll order default judgment for the contractor [Jay v. DHL Express (Canada) Ltd., [2008] P.E.I.J. No. 15, Feb. 13, 2008].    7
CASE #PE06
WORKERS’ COMPENSATION:
Workers’ Comp Board Doesn’t Have to Pay for Injured Workers’ Lawsuit
Two  injured workers claimed that a new law changing workers’ comp pension payments from a wage loss      to an impairment basis was discrimination. But the workers didn’t  have the money to bring a lawsuit. So     they asked the workers’ comp board to pay their legal costs. Bringing the suit would benefit many other beneficiaries, the workers argued. But the court disagreed. Even if the issue was one of public importance, the workers’ claim had little merit, the court ruled [Vail v. Prince Edward Island (Workers' Compensation Board), [2008] P.E.I.J.  No. 32,  July 17,  2008].   7
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CASE #PE07
WORKERS’ COMPENSATION:
Employee Waits Too Long to File Workers’ Comp Appeal
On Dec. 20, 2007, the Workers Compensation Appeal Tribunal told an employee that his disability benefits were being reduced to account for money he got from CPP and he had 30 days to appeal. He asked the Tribunal for an extension. But he should have sent his request to the court. Once he figured out what he did wrong, he sent the extension request to the court but listed the wrong address. He filed his appeal on February 11. But by then it was too late. And the court ruled there was no legal grounds to grant him an extension beyond the original 30-day deadline [Doyle v. Prince Edward Island (Workers’ Compensation Board), [2008] P.E.I.J. No. 35, July 30, 2008]. 7
CASE #PE08
PRIVACY:
Agency Must Disclose Off-Hand Comment about  Employee
An employee requested records from the Department of Transportation about her employment. The Department produced the records but redacted an off-hand comment made by another employee about the applicant. The Department claimed that the missing comment was exempt from disclosure under the Freedom of Information and Protection of Privacy Act exception for personal information that’s a personal opinion.   The Privacy Commissioner ruled that the off-hand comment was about the applicant and didn’t qualify as a personal opinion exempt from disclosure [Prince Edward Island (Transportation and Public Works), 2008 CanLII 67686 (PE I.P.C),  Dec. 18,  2008].   7
CASE #PE09
WORKERS’ COMPENSATION:
Injured Workers Suing Workers’ Comp Don’t Get Legal Fees
In 1996, the province adopted a more generous formula for calculating workers’ comp benefits that applied retroactively but, only so far back in time. Two workers getting benefits under the old formula who didn’t get the benefit of the new formula sued, claiming that the law was unconstitutional. The litigation dragged on    for years, and the workers asked the province to pay their legal costs even though the case wasn’t decided. The court said no. Interim legal costs are available from the government, but only if the case serves the public interest, it said. This case wasn’t in the public interest, according to the court [Vail v. PEI (Workers’ Comp. Bd.), 2009  PECA  17  (CanLII),  July  31,  2009]. 7
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CASE #QC01
HEALTH & SAFETY:
Construction Contractor Showed Due Diligence
After construction was done, the owner of a bungalow insisted on installing a skylight on the roof. The contractor entrusted the job to a veteran carpenter. Although the carpenter had a good safety record, he apparently decided he could do the job without erecting a scaffold. The carpenter and his apprentice fell from the roof and the CSST charged the contractor with violating scaffolding regulations. The contractor claimed he had exercised due diligence. The court agreed and threw out the case. It was reasonable for the contractor to assume that the carpenter could do the job. He knew the carpenter was skilled, experienced and safe; and he had instructed him to erect a scaffold to install the skylight [CSST c. Construction Maxced Inc., 2005 ILJ Can 11679  (QC  C.Q.),  April  4,  2005]. 7
CASE #QC02
RACIAL DISCRIMINATION:
Vegetable Farm Fined $62,000 for Discrimination
The Human Rights Tribunal found that one of Canada’s largest commercial vegetable farms segregated nearly 100 black Haitian workers and subjected them to repeated racial slurs and made them work in shockingly squalid facilities. The company was ordered to pay $62,500 in damages [Quebec Human Rights and Youth Rights Commission v. Centre Maraicher Eugene Guinois Jr Inc., Quebec Human Rights Tribunal, April 14, 2005].    7
CASE #QC03
HEALTH & SAFETY:
Employee’s Death Leads to C-45 Charge Against Company
Under pressure from the Québec Labour Federation, prosecutors finally charged a company with criminal negligence for a workplace injury under Bill C-45. The accused company  makes  concrete  paving  stones.  The charge stems from an incident where an employee was crushed to death while trying to fix a jammed machine    that stacks concrete blocks. The provincial health and safety commission investigated the incident and concluded, among other things, that the optic security system of the machine involved in the incident had been disabled [Transpave,  www.cbc.ca,  Sept.  21,  2006].    7
CASE #QC04
HEALTH & SAFETY:
Company Wins Because Inspector Can’t Prove Violation
A CSST inspector saw a construction worker on a steel structure 30 metres high wearing a fall harness that wasn’t hooked to an anchor. The inspector cited the construction company for failing to provide proper fall protection under Quebec regulations (Code de securite pour les travaux de construction, Sec. 2.9.1). The company claimed the worker was more than 12 feet from the edge of the platform; the inspector claimed he was closer to six feet. The Board said there was not enough evidence to rule against the company and threw out the case. The inspector was on the scene but didn’t bother to measure the distance. Although he did take a photograph, the angle was distorted and the evidence unreliable [CSST c. Les Structures Mitco Inc., TT 500-63-006434-028, Oct. 19,  2004].  7
CASE #QC05
HEALTH & SAFETY:
ISO 9001 Company Showed Due Diligence
A CSST inspector saw two construction workers on scaffolds at least three-metres-high not wearing proper   fall arrest equipment. He cited the company for failing to protect workers under Section 237 of the Quebec OHS law. The company claimed that it had exercised due diligence to prevent the problem. The board agreed and dismissed the case, noting the company’s excellent safety record. The company was accredited under ISO 9001-2000 and held daily safety briefings for workers. Company rules required workers to wear proper fall protection. The company used progressive discipline against workers who didn’t follow these rules, including the two workers the CSST inspector saw. The foreman in charge of site safety on the day the CSST inspector visited the site was employed not by the company but a subcontractor [CCST v. Les Enterprises Landco Inc., Tribunal du Travail,  No.  500-63-006248-022,  Oct.  29,  2004]. 7
CASE #QC06
HEALTH & SAFETY:
Lighting Companies Responsible for Employee’s  Death
An employee received an electric shock as he worked on a light fixture in a store. He fell from his ladder and hit his head on the floor. Co-workers working in the store cafeteria found him unconscious. The employee   was taken to the hospital, where he died two days later. An investigation concluded that the electricity to the fixture was still on while the employee was working on it. A workplace health and safety commission found two lighting companies (a contractor and subcontractor) responsible for the employee’s death. They could face fines of $5,000 to $20,000 [Relamping Services Canada Ltd.  and Samuel’s Signs & Lighting, The Canadian  Press, March 15, 2007].   7
CASE #QC07
SEVERANCE:
Downsized Marketing Director Entitled to Additional Severance Pay
A small industrial design company was having financial problems, so it laid off some employees and cut the remaining employees’ salaries by 10%. A few months after the layoffs, the marketing director was terminated without cause. She was given two weeks’ notice and two weeks' severance pay. But she sued for additional severance pay.  The court ruled that given the marketing  director’s position, salary, length of employment and    age, she was entitled to six months’ notice. So it ordered the company to pay her an additional five months’ severance pay of $29,640 [Ulbaldi c. Gad Shaanan Design Inc.,  [2007]  Q.J. No. 3197,  April 18,  2007].           7
CASE #QC08
WORKERS’ COMPENSATION:
Workers Who Develop Lung Cancer Entitled to Workers’ Comp
A workplace tribunal ruled that the families of 10 workers who developed lung cancer after working at aluminum smelters are entitled to workers’ compensation. In the 1990s, the families of the non-deceased workers applied   for compensation. The CSST rejected their claims, ruling that the cancer wasn’t  work-related.  The  families  appealed to the Commission des lesions professionnelles (CLP). The CLP ruled that exposure to toxins  at the  smelter were the root of the workers’ illnesses, although the workers’ smoking habits may have contributed to  their illness. The CLP relied on a study that showed that workers in similar factories for at least 20 years have a pulmonary cancer risk double that of workers who never worked at a smelter [Tremblay (Succession de) c. Alcan  Inc.,  [2007]  QCCLP  4427  (CanLII),  July  25,  2007].   7
CASE #QC09
HEALTH & SAFETY:
Electrical Worker Zapped for Producing False Papers
An electrical worker from Québec gave an inspector from the Ontario Ministry of Labour and Ministry of Training, Colleges and Universities (MTCU) a certificate of authorization showing that he was registered with MTCU and allowed to work in Ontario. But the inspectors smelled a rat. Upon close questioning, the electrical worker admitted that the papers belonged to another person. An Ontario court fined him $11,000 for providing false information to a government inspector under the Ontario Occupational Health & Safety Act [Paulin, Govt. News Release, Sept. 25, 2007].   7
CASE #QC10
DISABILITY  DISCRIMINATION:
Hospital Can Fire Employee Who Was Out for 3 Years
The Canadian  Supreme Court dismissed a disability discrimination complaint filed by a medical secretary     who was fired when her long term disability absence passed the company’s 36-month maximum. Although accommodations must be individualized and not subject to a blanket policy, in this case, 36 months of absence was the point of undue hardship. The Court noted that the union’s acceptance of the 36-month limit, while not automatically binding, is nevertheless strong evidence of what it was reasonable for the employer to put up with in terms of a long absence before hardship set in [McGill University Health Centre v. Syndicat des employés de l’Hôpital general de Montréal, [2007] SCC 4 (CanLII), Jan. 26, 2007].     7
CASE #QC11
EMPLOYEE BENEFITS:
Stock Options Don’t Vest During Notice Period
A terminated employee tried to exercise stock options that arose during the 12-month  notice period following       his termination. The employer claimed the employment agreement entitled the employee to 12 months’ notice with salary but no benefits or stock options. The employer argued that employment terminated on the date of termination, not the end of the notice period. The court disagreed and said employment continued through the  end of the notice period. So the employee was entitled to exercise any stock option rights accrued during the  notice period [Niro v.  Le Chateau Inc.,  [2008] Q.J. No. 65,  Jan. 10,  2008].       7
CASE #QC12
EXECUTIVE COMPENSATION:
Can CEO Keep Excess Payments Under Tax Equalization Agreement?
After a 1994 merger, the CEO of a Chicago company is tabbed to move to Montreal to run the new company’s Canadian operations. Because Canadian taxes are so high, the company pays the CEO extra to equalize his earnings. The agreement doesn’t say what happens if U.S. taxes increase. Sure enough, they do. So instead     of an equalization, the additional payment turns out to be a windfall to the CEO. The company demands reimbursement. The court sides with the company. Letting the CEO pocket the amounts past equalization would be a “heads I win, tails you lose” proposition [Abitibi-Consolidated Inc. c. Doughan, [2008] Q.J. No.  6383, July 7,  2008].   7
CASE #QC13
EXECUTIVE COMPENSATION:
Can Company Seize SERP Benefits To Recover Overpayment to Exec?
A company sued to recover $1.5 million in overpayments to a retired executive and seized the benefits in his Supplemental Executive Retirement Plan (SERP) to recover the debt. The executive denied that he had been overpaid and claimed that the SERP benefits weren’t subject to seizure. The Québec Court of Appeal agreed that the benefits were exempt from seizure and now the Supreme Court of Canada has agreed to hear the case [Abitibi-Consolidated v.  Doughan, [2008] S.C.C.A.  No. 113,  Aug. 7,  2008].    7
CASE #QC14
EMPLOYMENT CONTRACT:
Clinic Must Pay Director $43,000 in Back Pay Plus Interest
A respiratory therapist left her hospital job to become director of a start-up sleep clinic at a $120,000 salary. Unfortunately, the clinic didn’t earn enough revenue to meet its salary obligations to the director and fell $43,000 in arrears. The clinic claimed—and the director denied—that the director agreed to defer half her salary until the clinic became profitable. But the court didn’t believe it and ordered the clinic to pay her back salary with interest [McGregor c. Clinique du sommeil de Montréal Inc., 2008 QCCQ  7821 (CanLII), Sept. 15, 2008].      7
CASE #QC15
EMPLOYER HEALTH TAX:
Québec Company Doesn’t Have to Pay EHT on Ontario Sales Reps
A Québec manufacturer hires sales reps that live and work in Ontario. The company has a warehouse in Ontario, but the reps are hired out of and supervised by the head office in Québec and don’t report to the warehouse. The head office does their payroll and reimburses their expenses. The company asks the Ontario Ministry of Revenue if it must pay the Employer Health Tax (EHT) on the reps. The Ministry says no. The reps are deemed to report to work in Québec, not Ontario, the Ministry explains. So no EHT is due [Ministry of Revenue Interp. Letter 08-0011,  Dec. 2008, published April 27,  2009].   7
CASE #QC16
SEVERANCE:
Severance Based on Total, Not Base Pay
A company that makes data processing equipment fires a general manager without cause 7 months into his employment. The contract says the manager is entitled to a “severance payment of 6 months pay.” The manager claims “pay” means base pay; the manager says it means total compensation, including benefits, vacation, etc. The court sides with the manager. The proposed contract included the word “base” before “pay,” it explains. But the manager negotiated to have the word “base” removed and wouldn’t have taken the job if the company hadn’t agreed [Steinfeld c. Pro Direct Inc., [2009] Q.J. No. 6956, July 8, 2009].      7
CASE #QC17
NON-COMPETE:
Unreasonable to Not Let Hair Stylist Compete for a Whole Year
A Montreal hair salon included a clause in a hair stylist’s employment contract banning her from working within       4 kilometers of the salon for a year after her contract ended. But the court refused to enforce the clause. Non- competes are okay, the court  explained,  as  long  as  they’re  limited  in  duration  and  geographic  scope.  “Given the level of responsibility of the job,”  a full year is way too long to prevent a hair stylist from competing, said         the court. Two  months would have been more like  it [9144-7532  Québec Inc. c. Pouliot, [2009] Q.J. No. 8393,      Aug.  13,  2009].    7
CASE #QC18
PENSIONS:
Pension Investment Class Action Settled for $7.5 Million
A mining company filed for bankruptcy. The DB pensions were running a $35 million deficit so benefits had to be cut by 35%. Members blamed the deficit on mismanagement of plan investments and filed a class action lawsuit against the plan’s administrators and financial advisors. But the issue of whether the investments were prudent was left unresolved when the parties agreed to settle the case for $7.5 million [Jeffrey Mine Pension Class Action, Nov.  2009].   7
CASE #QC19
UNIONS:
Supreme Court: Wal-Mart Needn’t Answer to Union for Closing Store
In 2004, the Wal-Mart store in Jonquière became the first in North America to unionize.  But Wal-Mart closed   down the store before the first collective agreement could take effect, leaving about 190  workers without jobs.  One of them sued Wal-Mart for reinstatement under the Labour Code. After several gyrations, the Supreme Court of Canada ruled that Wal-Mart had every right to close its store and lay off its employees and didn’t have to justify its decision to the union [Plourde v.  Wal-Mart Canada Corp.,  2009 SCC  54 (CanLII) Nov.  27,  2009].         7
CASE #QC20
TERMINATION:
Nursing Home Employee Fired for Accepting $5 Tip
A nursing home fired an employee for accepting a $5 tip for staying after work and helping a resident move              a piece of furniture. The employee admitted that he had violated the no-tips policy but returned the tip to the facility’s Director. An arbitrator upheld his grievance and the appeals court found that the ruling was reasonable  and let it stand [6485952 Canada Inc. v.  Bergeron, [2010]  Q.J. No. 4272,  May 12,  2010].          7
CASE #QC21
PENSIONS:
Régie des rentes: Plan Audit Statements Must Follow GAAP
It’s not enough just to meet the requirements of Section 4100 of the CICA Handbook—Accounting. All the other parts of the Handbook apply. Financial statements of pension plans and funds must be audited by an accountant in certain situations. And those reports must be in accordance with GAAP, according to a notice from the Régie des rentes [Régie Notice, May 2010].  7
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CASE #SK01
TERMINATION:
Unhappiness with Salary Isn’t Cause for Firing
The owner of an hunting and fishing lodge paid a pilot $3,200 per month to shuttle guests back and forth across a lake. The pilot complained about his salary and pointed out that a competitor was paying its pilots
$4,000 per month. As the 2002 season approached, the lodge found itself in a bind. It couldn’t  afford to pay          the pilot anymore; but if it took him on for the season, the pilot might resign and leave the lodge without a replacement. So the lodge decided to fire him preemptively. The pilot sued for wrongful termination. The lodge claimed he was fired for cause. But the court said unhappiness and the lodge’s precarious business situation  weren’t cause. On the other hand, the pilot didn’t try to “mitigate” his damages. A veteran pilot like  this should  have been able to get another job without too much trouble, said the court. So he was entitled to just two    months’  pay–$6,400  in  damages  [Diachinsky  v.  Cree  Lake  Air  Inc.,  [2005]  S.J.  No.  632,  Oct.  14,  2005].  7
CASE #SK02
UNIONS:
Store Can’t Suspend Employees for Wearing Union Buttons
A union accused a Regina clothing store of dragging its feet on contract negotiations and of unilaterally adjusting employee wages. Employees started showing up for work wearing yellow buttons, 5 cm in diameter bearing the slogan “Workers Waiting for Winners to Negotiate.” Management claimed the buttons violated company dress code and anti-solicitation policy and ordered employees to remove them. Employees who refused were suspended without pay. The union asked the Labour Relations Board to block the suspensions and allow employees to wear buttons pending a resolution of the dispute.  The Board agreed. The potential harm to     the suspended employees outweighed the potential harm to the store, said the Board [Winners Merchant International L.P. (Re), [2005] S.L.R.B.D. No. 24, Sept. 15, 2005].     7
CASE #SK03
HEALTH & SAFETY:
Petroleum Company Fined $78,000
The company was fined after a fatal incident in which a 27-year-old employee was found dead inside an equipment building at a water injection oil well. The employee who was working alone apparently died of hydrogen sulfide asphyxiation. The company pleaded guilty to failure  to guard employees against exposure   to harmful chemicals under the provincial Occupational Health and Safety laws [Penn West Petroleum Ltd., Government News Release, Aug. 8, 2005].    7
CASE #SK04
HEALTH & SAFETY:
Firm Fined $19,500
The firm was fined after a 46-year-old press operator got his arm caught in a press and suffered serious injuries. The firm pleaded guilty to failing to properly guard the press [Buhler Versatile Inc., Government News Release, Aug.  19,  2005].   7
CASE #SK05
HEALTH & SAFETY:
Snowplow Owner Fined $34,500
The owner was fined for operating his company without regard to the safety of employees. An 18-year-old employee was killed when the bucket from a piece of snow removal equipment fell and crushed him. The victim was working alone at the time and had no training or supervision. According to the court, the owner operated his company “at the lowest cost possible to maximize profits.” Moreover, his equipment hadn’t been replaced or repaired for 25 years [R. v. Rosin, [2005] S.J. No. 471, July 21, 2005 & Sye Rosin Snow Removal, Govt. News Release, July 21,  2005].   7
CASE #SK06
HEALTH & SAFETY:
Contractor Fined $3,250
The contractor was fined after pleading guilty to failing to properly train a 24-year-old worker who was crushed to death between the rotating blades and heavy hood of a ground pulverizer. The victim had gone beneath the hood to remove a rock that was jamming the blades. When the rock was removed, the hood fell on him [ASL Paving Ltd., Govt. News Release, Nov. 3, 2005].    7
CASE #SK07
HEALTH & SAFETY:
Highway Dept., Contractor and Trucking Company Fined $97,600
Resulting from an incident in which a 22-year-old government worker was killed after being backed over by a truck spreading gravel. All three defendants pleaded guilty to OHS violations. The Dept. was fined $65,000,   the contractor $30,000 and the truck operator $2,600 [Sask. Highways & Trans., Carmacks Enterprises Ltd. and Gay,  Govt. News Release, Oct. 27,  2005].   7
CASE #SK08
RETALIATION:
Patient Safety Just an Excuse to Fire Union Organizer
An Ituna nursing home operator fired a part-time nurse for cause because she was a threat to patients’ safety.     The nurse and the union claimed she was really fired for organizing the nursing home workers and filed an unfair labour practice complaint. The Labour Relations Board ordered the nursing home to reinstate the nurse with      back pay pending a trial. The Board wouldn’t say how the trial court should decide the issue of whether the       nurse was fired for cause, but did say that it found the firing “highly  suspicious” since it occurred “at  the height      of her organizing activity on behalf of the Union.” The Board also suggested that the nurse posed no danger to patients. The nurse had never been disciplined. The only evidence of danger were complaints about rudeness by      a cranky 96-year-old resident [Re Canadian Union of Public Employees, S.L.R.B.D. No. 24, Oct. 1, 2004].   7
CASE #SK09
HEALTH & SAFETY:
Scaffolding Violation Results in Fatality, $44,000 Fine
A 40-year-old ironworker was killed when the shoring supporting the roof of the structure he was working on collapsed, pinning him under a roof beam. The victim’s employer pleaded guilty to two scaffolding violations— failure to ensure that a temporary supporting structure could withstand all loads, and not getting a safety certification for the structure from an engineer—and was fined $44,000 [Insulation Applicators Ltd., Govt. News Release, June 13, 2006].   7
CASE #SK10
HEALTH & SAFETY:
Is Wal-Mart Responsible for Customer’s Slip?
A customer carrying an infant in a car seat trips on a sidewalk just outside the entrance of a Wal-Mart. The infant is unhurt, but the customer hurts her wrist, knee, hip and lower back. She claims she tripped on a baseball sized chunk of ice, and sues Wal-Mart for negligently failing to keep the entryway clear of ice or warn of the danger. The court dismisses the case. Property owners are liable to guests who suffer injuries as a result of “unusual dangers” on the property. There was conflicting evidence about whether the entryway had been cleared. But even if there had been a chunk of ice, it didn’t constitute an “unusual” danger. Ice and snow are hardly unusual in Saskatchewan, said the court. The accident was the victim’s fault, it added. “It should have been easy enough for her to see [the ice chunk] if she had been paying attention to where she was stepping” [Thomas v. Wal-Mart Canada Inc., [2006] S.J. No. 693, Nov. 3, 2006].     7
CASE #SK11
DISABILITY  DISCRIMINATION:
Disabled Driver Entitled to Accommodations to Ensure Seniority
A truck driver with cerebral palsy had worked as a casual employee for the City of Regina for 16 years. The City accommodated his disability by adapting his truck and reducing his maintenance responsibilities. But when the driver applied for permanent status, the  City  refused  because  he  didn’t  have  enough  seniority.  The  problem was that his disability prevented him from working the extra hours necessary to gain seniority. When the driver complained, the City offered to let him work in other departments to build up more hours. The driver sued,   arguing that the City should have made this offer earlier so he would have achieved permanent status by now.    The court ruled that the City had discriminated against the truck driver. The City should have done more to correct the seniority problem and should have ensured his place on the seniority list by putting him in the next available permanent truck driver position, the court said [Regina (City) v.  Kivela, [2006] S.J. No. 195,  April 5, 2006].        7
CASE #SK12
HEALTH & SAFETY:
Supervisor Fined in Employee’s Death
A supervisor was operating an excavator when the bucket touched an overhead power line, fatally electrocuting an employee. The supervisor pleaded guilty to one OHS violation and was fined $2,860. D.J. Miller and Sons Construction, the construction company the supervisor worked for, was cleared of any OHS violations [Stanley Aberhart, Govt. News Release, Sept. 13, 2006].  7
CASE #SK13
HEALTH & SAFETY:
Salt Processing Plant Fined $117,000
The processing plant was fined in connection with a fatality of a 52-year-old worker. Details of the incident were not revealed [GoldCorp Inc., Govt. News Release, Oct. 24, 2005].    7
CASE #SK14
RETALIATION:
Fired Caregiver Entitled to Pay for Room-and-Board in Lieu of Notice
A mental health home hired a live-in caregiver to tend to residents for $2,000 per month, plus room and board. After about a year, the employer concluded that the relationship wasn’t going to work out. So it fired the caregiver and gave her one month’s notice. It also allowed her to continue working during that time. Within a few days, the caregiver became hostile and filed a formal complaint with the local health office about the way the home treated its residents. The home fired the caregiver immediately and paid $2,000 (or one month’s salary) in lieu of notice. She sued for wrongful discharge. The court acknowledged that the employer didn’t have just cause to fire the caregiver immediately because her complaint to the district health office was sincere. It also said that one month’s salary in lieu of notice wasn’t enough. The problem was that the employer didn’t include the cost of the caregiver’s room and board in the payout, so the court awarded her an additional $750 [Simms v. Parkes, [2006] S.K. No. 475, July 17,  2006].    7
CASE #SK15
WORKERS’ COMPENSATION:
Employee Pleads Guilty to Workers’ Comp Fraud
An employee pleaded guilty to collecting workers’ comp benefits while holding a job and defrauding the WCB out of $3,214.61. She was sentenced to a conditional discharge, subject to 15 months probation and 40 hours community service [Olive Kang, Govt. News Release, March 2, 2007].  7
CASE #SK16
WORKERS’ COMPENSATION:
Employee Pleads Guilty to Workers’ Comp Fraud
An employee pleaded guilty to resuming employment activities while getting workers’ comp benefits. He admitted defrauding the WCB out of $17,399. The employee paid the money back to the WCB and got a nine- month suspended sentence and probation [Gilbert Florent Larocque, Govt. News Release, April 25, 2007].  7
CASE #SK17
TERMINATION:
Forced Retirement is Really Termination
An employee was called into the tire store owner’s office and, in the presence of the store manager and the personnel manager, told that his performance was poor and he should retire. The owner then handed the employee a letter of resignation and told him to sign it. The employee signed the letter and was immediately escorted from the building. He then got a check for $4,950—one month’s pay. The employee sued for wrongful dismissal. The court ruled that he was terminated—he hadn’t resigned— and awarded him nine months’ salary in lieu (minus certain costs). Plus, the court tacked on two more months in Wallace damages because of the embarrassing way   he was treated [Schwindt v.  Jann and Neil Sulkers Ltd.,  [2007]  S.J. No. 248, May 22,  2007].       7
CASE #SK18
COLLECTIVE AGREEMENT:
Hockey Arena Can Contract Out Work to Non-Union Workers
A union filed a grievance against a hockey arena for hiring a non-union company to run concessions. The arena pointed out that the collective agreement allowed it to contract out concessions. But the union countered that the clause in the agreement was preceded by the following language: “having regard to periodic peaks in workload dictating the necessity of contracting work out.” Outsourcing on a permanent basis violated that agreement, said the union. An arbitrator agreed but a court found the arbitrator’s ruling “unreasonable.” The introductory phrase was just explanatory and didn’t mean the arena could contract out work only when work fluctuated, said the court [Art Hauser Centre Board Inc. v. Canadian Union of Public Employees Local No. 882, [2007] S.J. No. 441, Aug. 21,  2007].    7
CASE #SK19
WAGES:
Company Owes Wages for Work Done for Subsidiary
A business development consultant worked for a company that operated in Saskatchewan only, providing individual medical benefits on a non-profit basis. In order to operate outside the province, the company formed a subsidiary, for-profit company. The consultant made some sales for the subsidiary. When he wasn’t paid for these services, he filed a complaint with the Department of Labour. The company argued that it wasn’t liable for these wages because the consultant was working for the subsidiary at the time. But the court disagreed. The company exercised control and direction over the consultant while he did work on behalf of the subsidiary. Therefore, both the company and subsidiary were jointly and severally liable for his wages [Group Medical Services
v. Saskatchewan (Labour Standards Branch), [2007] S.J. No. 525 (Sept. 28, 2007)]. 7
CASE #SK20
DEFAMATION:
Employer Not Responsible for Supervisor’s Libel
A court ruled that an employer wasn’t responsible for libel committed by a store supervisor against a co-worker. After the co-worker was fired, the supervisor wrote that he had been terminated for theft and that there was a videotape showing him in the act of stealing. None of this was true. The employer admitted that the letters were defamatory but denied liability because they were written by the supervisor. The Saskatchewan court ruled that the employer wasn’t liable for defamation. The court believed the employer’s claim that he neither authorized nor even knew about the letters. The court also ruled that the employer wasn’t “vicariously liable” for the supervisor’s conduct [Benko v. Scott, [2007] S.J. No. 213, May 23, 2007].    7
CASE #SK21
GENDER DISCRIMINATION:
Did Salon Discriminate by Firing Employee on Maternity Leave?
A beauty salon fired an employee just as she was getting set to return to work from maternity leave. The employee filed a sex discrimination complaint but the court didn’t buy it. Firing an employee on maternity leave is presumed to be discrimination. But the employer can rebut the presumption. The salon was able to do that in this case by showing that there was “a  gap”  between the employee’s pregnancy and her dismissal and that   it had based          its decision on other, non-discriminatory factors like the employee’s poor work history [P.S.S. Professional Salon Services Inc. v.  Saskatchewan (Human Rights Commission,  [2007]  S.J. No. 675,  Dec. 18,  2007].       7
CASE #SK22
TERMINATION:
OK to Fire Employee for Taking Company Equipment
A housing authority terminated the personal services contract of an employee for allegedly taking the authority’s equipment and refusing to give it back. The employee sued for wrongful dismissal. The court ruled that the termination was justified, either as a termination of an employee for just cause or as a termination of an independent contractor for breach of contract. The court also ordered the employee to pay damages to the authority to cover the cost of the equipment [Beaver River Regional Housing Authority v.  Hansen,  [2008] S.J. No. 10,  2008 SKQB       18,  Jan.  14,  2008].   7
CASE #SK23
TERMINATION:
Arbitrator’s Finding of Harassment Is Reasonable
An arbitration board found that a nurse was properly dismissed for harassing another nurse. The union appealed but the court said the arbitrator’s ruling was reasonable. There was clear evidence of tension in the workplace and an inability of the two nurses to work together. Although there was conflicting testimony, the court said the arbitrator was in the best position to judge the credibility of the witnesses [Saskatchewan Union of Nurses v. Regina Qu'appelle Health Region (c.o.b. General Hospital), [2008] S.J. No. 422, July 10, 2008].     7
CASE #SK24
SEVERANCE:
Workers’ Comp Benefits Reduce Injured Employee’s Notice  Damages
An employee got laid off while he was injured and out of work. The two sides argued over notice. The employee’s contract provided for three months severance. The company insisted on paying  the  employee  the  minimum notice required under the labour standards law. The court split the baby: The employee was due three months severance under the contract minus the benefits he received from workers’ comp over  those  three  months [Kahsai  v.  Hitachi  Canadian  Industries  Ltd.,  2008  SKPC  112  (CanLII),  Sept.  18,  2008]. 7
CASE #SK25
TERMINATION:
Wrongfully Dismissed Employee Entitled to Lost Pay and Benefits
An arbitrator awarded an employee who had been wrongfully dismissed compensation in lieu of reinstatement that took into account the loss of benefits he would have receive under the collective agreement if he were still employed. The employer appealed but the court ruled that the award was not “unreasonable.” Compensation in lieu of reinstatement can take into account not just lost pay, the court explained, but loss of benefits including benefits under the collective agreement such as premium pay, health benefits and vacation and seniority rights [Cameco Corporation v. United Steel Workers of America, Local 8914, 2008 SKQB 499 (CanLII), Dec. 11,  2008].  7
CASE #SK26
LAYOFFS:
Court: Layoffs Can Go Thru and Victims Can Sue for Reinstatement
A cafeteria workers’ union filed an unfair labour practice complaint against a nursing home service company for laying off 40 employees. The employer claimed the layoffs were necessary because it lost a major contract. The union contended that the contract wasn’t really lost but transferred to a related company to allow the original company to get out from under its collective agreement obligations. The union asked the board to prevent the layoffs from going through until the case was resolved but the board refused. The trial should take place and the employees could be reinstated if the union won, the board held [Canadian Union of Public Employees, Local 4836
v. Luthercare Communities, 2009 CanLII 22876 (SK L.R.B.), May 6, 2009]. 7
CASE #SK27
TERMINATION:
OK to Fire Manager for Poor Performance
A radio station fired its manager for failing  to develop a new station format. The manager sued and the court    ruled that the dismissal was wrongful because the manager wasn’t incompetent or insubordinate. The station appealed and won. Just cause can mean more than incompetent or insubordinate, the court explained. Based on  the manager’s previous experience and talents, the station had great expectations for him. When his performance didn’t live up to those expectations and warnings failed to remedy the situation, the station had just cause to fire him [Radio CJVR Ltd.  v.  Schutte, [2009] S.J. No. 496, Aug. 19,  2009].         7
CASE #SK28
TERMINATION:
Threatening Supervisor Is Grounds for Dismissal
A worker  was fired after making the following threats against his supervisor: “If you bother me again,  I'll take       the nearest thing I can grab and finish you off;” and “I’ll  hammer you.”  The arbitrator upheld the firing even   though the worker had a generally good employment record, citing his lack of remorse, failure to apologize and unwillingness to accept responsibility for his actions [Rocanville Potash Employees Assn. v. PCS Potash Rocanville (Recknell  Grievance),  [2009]  S.L.A.A.  No.  12,  Aug.  18,  2009].   7
CASE #SK29
TERMINATION:
Miner Didn’t Fake Injury But Should Have Been More Honest
A miner hurts his back at work and needs surgery. Since he can’t do his old job until the procedure is complete, he remains at home and receives workers’ comp. One day,  his supervisor drives by the miner’s home and   sees him working on the house. So the miner is fired. The arbitrator says the termination is illegal. The miner never claimed he couldn’t work; he just couldn’t do his old job. The company didn’t ask about his condition or explore work options. But, while he didn’t defraud WCB or the employer, the miner deserved discipline short of termination for not being more forthright about his condition [United Steelworkers, Local 752 v. Agrium (Schulte Grievance), [2009] S.L.A.A. No. 15,  Oct. 19,  2009].    7
CASE #SK30
TERMINATION:
No Just Cause to Fire Stylist for Insubordination
A hair stylist was upset when a new owner took over her salon, especially when she learned she would be losing  her health benefits. A couple of days after she started working for the new owner,  a tense meeting ensued at  which the stylist dropped a few “f  bombs.”  The meeting ended with a hug and the stylist’s promise to “do  the    best she could.” But the stylist was fired soon thereafter. The court ruled that the stylist wasn’t insubordinate and firing her without notice was wrongful [Bohay v.  567876  Sask. Ltd.,  [2009] S.J. No. 676,  Nov.  18,  2009].           7
CASE #SK31
SEXUAL  ORIENTATION DISCRIMINATION:
Religious Freedom Doesn’t Justify Sexual Orientation Discrimination
In a fascinating case, the Saskatchewan Court of Queen’s Bench held that a government marriage official with deeply held religious beliefs couldn’t refuse to perform gay marriages. Accommodation of religion doesn’t constitute a licence to discriminate. The official couldn’t allow his personal beliefs to interfere with his public duties, the court concluded [Nichols v. M.J., 2009 SKQB 299 (CanLII) July 17,  2009].   7
CASE #SK32
PENSIONS:
Court Won’t Let Pension Plan Implement 54.5% Contribution Increase
For years, employees were asked to contribute 9% of earnings to their company’s DB plan. In 2007, contributions were increased to 11.5%--then to 14.5%, 17.3%, 19.6% and finally to 54.25%. The employer claimed the  increase was needed to cover the plan’s actuarial deficit but members asked the court to issue an injunction, i.e., order to prevent the increase from taking effect. Courts are generally reluctant to grant injunctions in these cases. But this time the members won. Members would suffer “irreparable” economic harm if the increase went through and the CRA was unlikely to approve it anyway, explained the court [McNaughton v. Saskatchewan Govt. and General Employees’ Union, [2010] S.J. No. 4, Jan. 8, 2010].   7
CASE #SK33
PRIVACY:
Okay to Use Video Surveillance Tapes for Disciplinary Investigation
An employee told his supervisor that he had gotten into a fight but claimed the co-worker started it. The whole incident was caught by the company’s surveillance camera. But the union tried to keep the company from using the tapes because its members accepted the cameras only for security purposes. No dice, said the arbitrator. Both men knew the cameras were there. So they had no “reasonable expectation” of privacy [Sask Joint Board, Retail, Wholesale & Dept. Store Union v. McKesson Canada Corp. (Birch Grievance), [2010] S.L.A.A. No. 1, Jan. 26,  2010].  7
CASE #SK34
UNION  ORGANIZING:
Saskatchewan Union Has No Claim against Wal-Mart U.S.
A Woolco store in Moose  Jaw  went  out  of  business  in  1994.  Two  years  later,  a  Wal-Mart  opened  in  town  and hired many of the former Woolco employees. The union for the insisted that Wal-Mart recognize it as the representative of its employees in Moose Jaw and sued both Wal-Mart Canada and Wal-Mart U.S. The Labour Relations Board said that Wal-Mart U.S. didn’t do business in Saskatchewan and dismissed it from the case. The court found the ruling reasonable and upheld it [United Food & Commercial Workers, Local 1400 v. Wal-Mart Canada  Corp.,  [2010]  S.J.  No.  75,  Feb.  12,  2010].  7
CASE #SK35
EMPLOYEE BONUS:
Firm Needn’t Pay Discretionary Bonus to Employee Who Resigns
An engineer hired to run an ethanol project got an email from his boss: Nice job, you’re  getting a $7,000  bonus   and we expect big things from you next year.  But the engineer resigned before he got his money. He claimed he  was still entitled to the bonus. But the court disagreed. The bonus was purely discretionary. It wasn’t mentioned     in the contract or the offer of employment. And the promise in the email was based on the expectation that the engineer would stay [Lichkowski v.  VCM Contractors & Engineers Ltd.,  [2010]  S.J. No. 129,  March 8, 2010].           7
CASE #SK36
WAGES:
Flat Rate Regardless of Hours Worked Is Overtime Violation
Because the hours are inconsistent and unpredictable, a trucking contract pays drivers a monthly rate, including overtime, stat holiday pay and vacation, regardless of hours actually worked. The agreement also guarantees truckers no less than minimum wage for hours worked. The court rules that the agreement violates the LSA. The agreement wasn’t more favourable to employees than LSA requirements, as the employer argued, because it allowed for payment of overtime hours at less than the time-and-a-half [DJB Transportation Services Inc. v. Bolen, [2010] S.J. No. 200, April 9, 2010].     7
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CASE #YT01
DISABILITY  DISCRIMINATION:
Employer Can’t Fire Employee on Extended Disability Leave
An HR advisor went on disability leave due to complications from fibromyalgia and osteoarthritis. Nearly two years later, her employer filled her position and offered to place her in another job that accommodated her disability. She refused and gave her employer a doctor’s note saying that she was still unable to work. The next month, her employer fired her.  She filed a complaint with the Human Rights Commission,  which threw out the complaint after concluding that the employee failed to facilitate her own accommodations. But the Yukon Territory Supreme Court reinstated the complaint when it realized that the Commission’s decision was based on faulty legal conclusions. The employer still had a duty to accommodate the employee’s undue hardship, despite her lengthy absence and the uncertainty regarding her future attendance, the court said [Trimble v. Yukon (Human Rights Commission), [2006] Y.J. No. 26, April 11,  2006].     7
CASE #YT02
HEALTH & SAFETY:
Construction Company Charged in Employee’s  Death
A construction company was charged with several OHS violations in connection with an employee’s death, including failing to ensure the adequate instruction of an employee in the safe performance of his duties with respect to the operation and maintenance of a vacuum/pumper truck [Rowe’s Construction, Govt. News Release, Oct. 10,  2006].    7
CASE #YT03
PUBLIC HEALTH:
Hotel Showed Due Diligence in Enforcing No Smoking Law
A hotel was charged with violating the city’s no-smoking law after several hotel patrons and employees were     seen smoking in prohibited areas. The hotel argued that it had exercised due diligence and noted the steps it        had taken to enforce the no-smoking law: Giving employees copies of the law, staging mock exercises where employees had to demonstrate how they would handle someone smoking in a prohibited area, posting notices about the law throughout the hotel and firing one employee for twice violating the hotel’s  no smoking policy.      The court ruled that the hotel had exercised due diligence and dismissed the prosecution [The City of Whitehorse
v. 6670 Yukon Ltd. (The Capital Hotel), [2006] YKTC 83 (CanLII) Sept. 8, 2006].   7

[image: image104]

CASE #YT04
HEALTH & SAFETY:
Must Employers Protect Employees from Bears?
An employee for a geosciences exploration company was flagging a staking claim when he was attacked and killed by a grizzly bear. His death was the first recorded, work-related accident involving the fatal mauling by a bear in the Yukon. The employer was charged with five violations of the OHS Act, including failing to ensure employees were given proper instruction and supervision with respect to the nature of the work and failing to make employees aware of the hazards they face. The charges created a buzz and become a source of worry to many employers whose employees may be exposed to animal attacks.  7
CASE #YT05
DISABILITY  DISCRIMINATION:
Employer Need Not Tolerate Misconduct Caused by Disability
A government agency recognized and tried to accommodate an employee with bi-polar disorder. But when the employee’s behaviour became unacceptably disruptive, the agency ordered him to take medical leave. The Human Rights Commission ruled that the agency had acted reasonably and didn’t commit disability discrimination. The agency didn’t act arbitrarily or on the basis of stereotypes. And it made numerous efforts to find a solution. But the employee’s behaviour had deteriorated to the point where the agency just had to remove him from the workplace [Yukon (Human Rights Commission v. Yukon (Human Rights Board of Adjudication), [2010] Y.J. No. 14,  March 17,  2010].    7
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