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Timothy Straker QC: 

1. This is an application made by a Local Planning Authority, Guildford Borough Council, under s.187B of the Town and Country Planning Act 1990 whereby, if a Local Planning Authority considers it necessary or expedient for any actual or apprehended breach of planning control to be restrained by injunction, they may apply to the court for an injunction.  On such an application the court may grant such an injunction as the court thinks appropriate for the purpose of restraining the breach.  The House of Lords in South Bucks District Council v Porter [2003] 2 AC 558 approved the approach given by Simon Brown LJ, as he then was, in his judgment in that case in the Court of Appeal, reported at [2001] 1WLR 1359.  
2. Mr Bird QC, who appears on behalf of Guildford Borough Council, has very helpfully set out in his skeleton argument some extracts from the judgment that Simon Brown LJ gave.  He said, at paragraph 38: 
“It seems to me perfectly clear that the judge on a s.187B application is not required, nor even entitled, to reach his own independent view of the planning merits of the case.  These he is required to take as decided within the planning process, the actual or anticipated breach of planning control being a given when he comes to exercise his discretion.  But, it seems to me no less plain that the judge should not grant injunctive relief unless he would be prepared if necessary to contemplate committing the defendant to prison for breach of the order, and that he would not be of this mind unless he had considered for himself all questions of hardship for the defendant and his family if required to move, necessarily including, therefore, the availability of suitable alternative sites.”

3.  I pause there to say that such has been encapsulated in the expression that one should not be prepared to enjoin unless one is prepared to commit.  He went on to say, omitting certain words, that:
“Questions of the family’s health and education will inevitably be of relevance.  But so too, of course, will countervailing considerations such as the need to enforce planning control in the general interest and, importantly therefore, the planning history of the site.  The degree and flagrancy of the postulated breach of planning control may well prove critical.  If conventional enforcement measures have failed over a prolonged period of time to remedy the breach, then the court would obviously be the readier to use its own, more coercive powers.”

Leaving out certain further words, he went on to say:

“Considerations of health and safety might arise.  Preventing a gipsy moving onto the site might, indeed, involve him in less hardship than moving him out after a long period of occupation.  Previous planning decisions will always be relevant; how relevant, however, will inevitably depend on a variety of matters, including not least how recent they are, the extent to which considerations of hardship and availability of alternative sites were taken into account, the strength of the conclusions reached on land use and environmental issues, and whether the defendant had and properly took the opportunity to make his case for at least a temporary personal planning permission.”

4. Simon Brown LJ continued at paragraph 39 by saying:

“Relevant too will be the local authority's decision under s.187B(1) to seek injunctive relief. They, after all, are the democratically elected and accountable body principally responsible for planning control in their area.”

He went on further to say:

“Whilst it is not for the court to question the correctness of the existing planning status of the land, the court in deciding whether or not to grant an injunction (and, if so, whether and for how long to suspend it) is bound to come to some broad view as to the degree of environmental damage resulting from the breach and the urgency or otherwise of bringing it to an end. In this regard the court need not shut its mind to the possibility of the planning authority itself coming to reach a different planning judgment in the case.”
5. Subsequently, in paragraph 41, he indicated:

“Rather I prefer the approach suggested by the 1991 Circular: the court's discretion is absolute and injunctive relief is unlikely unless properly thought to be "commensurate" – in today's language, proportionate.”

6. Finally, in this sequence of paragraphs, at paragraph 42, Simon Brown LJ said:
“I do not pretend that it will always be easy in any particular case to strike the necessary balance between these competing interests, interests of so different a character that weighing one against the other must inevitably be problematic. This, however, is the task to be undertaken by the court and, provided it is undertaken in a structured and articulated way, the appropriate conclusion should emerge.”
7. I should also note the judgment given by Stadlen J in Brentwood v Ball [2009] EWHC 2433 which, between paragraphs 25 and 46, provides a very useful analysis of the law.  I do not recite it here, but I do record what Stadlen J said at paragraph 46 for it has a certain resonance in this case:

“As Simon Brown LJ pointed out a peculiar difficulty of the task of striking the necessary balance between the public interest in protecting the environment and upholding planning law and the private interest of gipsies to maintain their private life and ethnic identity and avoid hardship flows from the very different character of the two competing interests. The thorny nature of the problem confronting the court in such cases was graphically described by Plender J in South Cambridgeshire District Council v  Harry Price and others [2008] EWHC 1234 (Admin).”
I do not need to read out all that was quoted from Plender J’s judgment, but he said, plainly with the approval of Stadlen J:
“He must be conscious of the duty to uphold the lawful decisions made by the planning authorities. That is an important consideration to which every judge will attach weight. But the judge must also keep in mind the consequences of issuing an injunction to those who cannot comply with it other than by committing a trespass, or offence, upon other land. Those consequences are set out in Hambleton District Council v Bird [1995] 2 PLR 8:

“in a case where no alternative sites were available, that would drive the gypsies either onto the roads, into homeless accommodation or, on non-compliance with the injunction, into prison”.

Moreover in some cases an injunction may have a disproportionately injurious effect, for instances, by interrupting the education of small children or driving gypsies to a road-side settlement in which their children are liable to be exposed to dangers, particularly from passing traffic; and may create a danger for other road users.”

8. As I have recorded, Simon Brown LJ said that the Local Authority’s decision to seek injunctive relief was relevant.  This decision came here to be taken by the Planning Committee of Guildford Borough Council following a report dated 20 June 2018.  The author of the report was Joanna Serle, and I think I should pay tribute to it.  The report is plainly a conscientious and thorough attempt to deal with the difficult planning situation that had arisen at Long Acre, Outdowns, Effingham, Surrey.  The report records the site as being in the Green Belt outside an identified settlement and within the Surrey Hills area of outstanding natural beauty, and an area of great landscape value.  It goes on to say that it lies on the western side of the road with close boarded fencing along the eastern and southern boundaries.  The western boundary is defined by a mixture of metal fenced panels and a bund which extends along the entire length of the boundary.  The boundary treatment on the northern boundary consists of posts and wire fencing.  The access from Outdowns, that is to say the road, is in the north east corner of the site and access is gained through large wooden gates.  Prior to the current use, the land formed a wooded area with no active use being carried out.  Within the site itself were a number of mature trees, and an access track leads to a clearing covering the majority of the site, primarily towards the southern end which is the area being used for the siting of caravans and associated residential paraphernalia.  An additional fenced enclosure has been created at the northern end of the site on the western boundary.  The trees along the eastern and southern boundaries of the site are subject to an area tree preservation order. 
9. The report continues that the land to the west, north west and south is wooded and includes Outdowns Plantation.  A bridleway lies beyond the wooded area to the south and west, and a nature conservation site of importance lies immediately adjacent to the southern boundary.  The land to the immediate north of the site is an open piece of land with the residential property, Willesley Park, beyond that small section of open land.

10. I shall have very much in mind what may be described as the planning sensitivities of the site as given in short form by those descriptive paragraphs.  I should, however, add to those paragraphs this point of description. Outdowns is a private road leading on to the A246 which is a busy Surrey Road as appears from the photographs I have seen.  It bears the leafy hallmarks of a number of Surrey roads.  Outdowns is a cul-de-sac but contains the site with which I am concerned, and there are nine residential properties and stables.  The stables are apparently presently out of use.  I have not been provided with any particular details of those nine residential properties, but I am proceeding on the basis that they are reasonably comfortable properties of a type found in this part of Surrey.

11. I should add to that description that a technical report was prepared for Guildford Borough Council in May 2018 which presented an independent highway assessment of the Outdowns/Guildford Road Effingham Priority Junction, and further to this assessment considers the adequacy of the junction to serve as an unauthorised gipsy and traveller site that would be accessed from Outdowns at a site known as Long Acre, Outdowns, Guildford Road, Effingham.  The author was plainly being asked to undertake an exercise of considering the situation prospectively if there came to be a gipsy and traveller site, and the language used is the language of futurity in paragraph 1.1.  The author describes the position in terms of planning history, and reviews the junction by looking at, amongst other things, available injury collision data, public highway boundary information obtained from Surrey County Council, and a speed survey undertaken by Vision Transport Planning in March 2018.  The available collision data indicated there had been no recorded injury accidents at the junction within the latest available five year period.  That was similar to the position found at an earlier enforcement notice appeal with the Secretary of State’s decision being that the junction does not have a poor safety record, and, indeed, there are no recorded personal injury accidents at the junction.  It is notable that the author of the May 2018 report says that the last recorded injury accident in the proximity of the junction was dated 6 August 2000.
12. The report discussed the visibility splays at the junction between the road in question and the A246, and recorded at paragraph 3.14 that the visibility splays as existing represent just 11% to the east, and 10% to the west of the level of visibility required for this junction, having regard to appropriate guidance set out within the design manual for roads and bridges.  Clearly, it is said, there is a very significant shortfall in the existing level of visibility that is currently available which is likely to compromise the safe operation of the junction, which is further compromised due to the poor geometry of the junction.  The author concludes that the available visibility falls so far below guidance, assuming the junction remains in its current format, that any additional traffic will be likely to compromise road safety at the junction of Outdowns with Guildford Road.  Given the very significant shortfall, visibility and the nature and speed of traffic travelling along Guildford Road, considerable weight should be given to the highway safety concerns arising from the potential intensification of use of the Outdowns/Guildford Road junction.
13. There then follows a series of paragraphs under the heading: ‘Possible Mitigation’ in which, amongst other things, it is noted that the visibility splay to the east is obstructed by an existing and well established tree that is located immediately adjacent to Outdowns to the east of the junction.  It is said that the removal of the tree would enhance visibility to the east, but that visibility to the west would remain restricted to about twelve metres.  The author says that if the removal of the tree could be secured as a condition of a planning application, and subject to a visibility splay being secured across the assumed highway verge then: ‘I am of the opinion that this would bring a material highway safety benefit.  Accordingly, this should be weighed in favour of the development proposals, and will need to be weighed against the negative impact of the additional traffic that would be accessed via Outdowns where visibility would remain restricted to the west.  On balance, given the limited traffic impact implications of the development sought under planning application, I consider the removal of the tree immediately to the east of the Outdowns junction, along with the securing of the maximum achievable visibility splay to the east, would enable a road safety improvement that would provide an appropriate level of mitigation to mitigate the negative traffic impacts associated with the development’.  However, and crucially, the author says: ‘It remains unclear as to whether the tree in question could be removed without reliance on third party land.  The legal status, and ownership of the tree in question would need to be confirmed.’

14. The report which went to the Planning Committee, to which I have already referred, sets out something of the planning history.  I take all of this into account but do not for the purposes of my judgment need to recite it.  In addition at Appendix 3, the report gave a detailed chronology of the site history.  For present purposes, I note that the planning history in the report includes that in 1983 there was consideration for retention of two caravans already on the land, and replacement of a third caravan with a mobile home.  That was refused in July 1983, but in October 1984 an appeal was allowed.  In 1985, renewal of planning permission for the continued siting of four caravans for a further period of one year; and the continued use of the land for storage and supply of plastic roofing sheets for a further period of one year, was refused on 7 January 1986.  The report refers to enforcement history, and, in particular skipping over a number of years, draws attention to enforcement notices that had been served in 2013, and an appeal which was decided in relation to such notices in July 2014 which was appended to the report.
15. What had happened was that in September 2013 an enforcement notice had been served relating to this breach of planning control, namely without planning permission, the material change of use of the land from woodland to a caravan site, and an operational development to form a hard surface.  The reason for issue was Green Belt harm and highway safety concern.  An appeal was lodged against the enforcement notice; the appeal was joined with a so-called s.78 appeal which relates to the refusal of a planning application, and both appeals were called in by the Secretary of State.  On 8 July 2014, the Secretary of State dismissed the enforcement appeal and upheld the enforcement notice, principally on the ground of highway safety.  He also dismissed the s.78 appeal.
16. I think it is worthwhile interrupting the reference to the report by drawing attention to certain aspects of the matter as it appeared before the Inspector who reported to the Secretary of State.  The Secretary of State was in general agreement with his Inspector, and attached significant weight to the accommodation needs of the appellant and his family, and the likelihood that dismissing the appeals would lead them to camping on unauthorised sites, or on the road side.  For the appellant and his family, I can substitute the language of the defendants in this case.  Having had regard to the evidence, the Secretary of State had weighed the harm to the Green Belt due to inappropriateness, loss of openness and encroachment, and the impact on highway safety against the material considerations in favour of the development.  He concluded, in agreement with the Inspector, that, on balance, the considerations in favour of the development do not clearly outweigh the harm posed by the development.  As such, he concluded that very special circumstances did not exist to justify the grant of a permanent planning permission.  Having concluded that, he went on to give careful consideration to whether temporary planning permission should be granted.  He found that that would not be as harmful to the Green Belt because the effect on openness and Green Belt purposes would not be permanent, and because it would not be appropriate to permit the construction of a particular day room if only a temporary permission were granted.  Against that proposal, he gave substantial weight to the impact of the development on highway safety even when only for a temporary period.  On balance, he concludes, that given the highway safety considerations, the harm identified is not clearly outweighed by factors in favour of the development, even in the case of a temporary permission.  As such he concludes very special circumstances do not exist to justify the grant of a temporary planning permission.  Consequently, he finds that a temporary planning permission would conflict with the relevant local and national policy, and he provided for a compliance period of twelve months.  

17. The Inspector conducted a hearing at which the parties were represented, and it is material to note, and I am conscious that I have yet to describe the defendants and their precise circumstances, that there was statement of common ground before the Inspector.  This stated that the appellant was a recognised gipsy; that the use of the site would be solely residential and could be controlled by condition; that the site was within reasonable distance of local services; that the planning application, the subject of the appeal, could be secured by condition to ensure compatibility with the character and appearance of the surrounding rural area; there was an urgent identified need for new pitches as there are no public pitches available to the appellant; it is likely that the use of Green Belt land would have to be considered to meet the future accommodation needs of the travelling community; the site was in close proximity to a regular bus route which provides access to the appropriate services and local schools; the site would provide a settled base for travellers; there would be no adverse environmental impact on the health and well-being of the occupants of the site; the single pitch proposed would not put significant additional pressure on local services; the site was outside any flood zone; no business activities were proposed on the site, and the proposed development would not cause harm in terms of loss of privacy overlooking, or loss of sunlight or daylight.
18. There was also a statement of common ground relating to highways which drew attention to the fact that constraint to visibility to the east was the base of a tree which is outside the appellant’s control, and when measured at a higher eye height, visibility exceeds one hundred and twenty metres.  To the left, the constraint is a boundary, fence and vegetation.

19. I return to the Officer’s report which sought the authority from the Planning Committee to seek this injunction.  It records at 5.1 that the site was visited, and that the County Highways Authority maintain their objection.  The visibility at the existing access from Outdowns on to Guildford Road is very restricted in both directions, and therefore, there can be no intensification of the access as it currently stands.  Accordingly, it is perfectly clear that any form of development on Outdowns that generated traffic could expect absent highway improvements refusal.  The report continues by indicating that Surrey County Council’s highways department had been asked about the use of a so-called s.154 notice, the character of which I shall come to explain, with regard to the tree affecting visibility to the east of Outdowns/A246 access.  
20. The County Council has advised that they have not considered serving a s.154 notice, and advised in relation to the tree affecting visibility to the east of the Outdowns access, that visibility from the access road is restricted due to existing vegetation, but also due to curvature of the road.  Even if the tree were to be removed, the required visibility would still not be achievable to the east of the access.  In order to improve visibility to the west of the access, you would have to remove an extensive amount of vegetation from land belonging to Outdowns Lodge.  Again, Surrey County Council has not considered serving a s.154 notice on this either due to the extent of vegetation that would have to be removed.  If the vegetation along the site boundary of Outdowns Lodge was removed, it is likely to affect the character and amenity of the area, but this would be for Guildford Borough Council to consider.  Surrey County Council do not want to encourage the removal of vegetation to facilitate development.  However, even with the removal of vegetation, it is unlikely that the desirable visibility splay will be achieved due to the alignment of the road.  Therefore, the access is not suitable for an intensification of use.
21. Although there does not appear to be any history of any accident at the junction, and although there have plainly been many traffic movements at it for many years, I take, as I think I should do, the difficulties with the junction very seriously.  The devastating impact of a road traffic accident should not be understated.  I should now add at this stage a reference to a further case, namely Collins v The Secretary of State for Communities and Local Government [2013] PTSR 1594.  In this case Richards LJ made plain that the best interests of children are required to be a consideration of primary importance on such an application as is now before me.  However, that does not mean to say that they are determinative.  

22. The defendants are, first, Joseph Cooper and, second, Celia Brazil.  They are partners.  The third defendant is the first defendant’s mother who lives in Wickford, and she has played no part in these proceedings and it appears that her presence within them is superfluous.  The report refers at paragraph 10.28 to the phrase: ‘gipsies and travellers as used in the context of town and county planning’, and it accepts at paragraph 10.30 that the occupiers of the site are gipsies within the above mentioned definition.  They are also Romany gipsies, and their traditional way of life should be respected.  Mr Cottle, who appears on their behalf before me, makes plain that such is the position that such a way of life ought to be respected, and that means that if one can, making provision for Romany gipsies and their traditional way of life in such a way that avoids, if I can put it in a short form, bricks and mortar, and provides for sites such as these.
23. Apart from the first two defendants who I have named, the occupants of the site are children, save in one case where the young man has reached majority.  I shall refer to them by their first names of Patrick, Angela, Elisabeth, Ruby, Jimmy, Vienna, Johnnie and Mary-Kate.  Their dates of birth, starting with the oldest, are 11 August 2000, 11 April 2005, 31 May 2006, 11 February 2009, 13 July 2017 and 13 July 2017 (this being twins), 27 February 2006, and 31 July 2009.  I do not want to say more than is strictly necessary about their particular circumstances.  There is a medico legal report in front of me dated December 2018 which describes, amongst other things, Mr Cooper’s ailments, and some of the difficulties that confront his family.  There is a summary paragraph which I shall read:
“In summary, Mr Cooper and his family have multiple medical, social, educational and psychiatric needs which in general are well catered for at the current site, but which are highly vulnerable to the effects of eviction which would negatively impact multiple areas of healthy functioning for both the adults and the children in the family, and would lead to a wide range   deleterious medical and psychiatric consequences, as well as educational ones.  On the other hand, these already considerable problems would be alleviated to some extent were the possibility of eviction to be removed, and the family could even begin to flourish despite their difficulties were the parents able to make the adjustments necessary for their children to live safely, and according to their developmental needs on the site.”

24. I should record that two of the children at least are attending a local school, and the others are being educated by the parents on the site.  As one would expect, there is a range of policies dealing with a matter such as this in the context of town and country planning.  They were, of course, considered in the enforcement notice appeal to which I have already referred.  In the Officer’s report to the Committee, planning considerations were also considered.  They were considered individually, and there is no need for me to recite them.  However, it is worth recording that at paragraph 10.90, there is a passage under the heading: ‘Whether the use of the site as a gipsy caravan site is sustainable’:  

“To assess if the current site is sustainable, these criteria will be used as guiding principles, promote peaceful and integrated co-existence between the site and the local community.  Whilst objections have been received about the use of the site as a caravan site, the policy indicates a desire to integrate travellers and the local community.  The site is not in a wholly isolated position, and is located close to the existing residential units along Outdowns which is positive from an integration perspective.  Furthermore, while the occupiers have erected fencing around the site and introduced hard standing, it remains apparent that the site is a caravan site and the occupiers do not appear to be deliberately concealing themselves, which is another example of how the site is seeking to integrate and co-exist with the local community.  Promote, in collaboration with commissioners of health services, access to appropriate health services.  The site is in close proximity to a regular bus route which provides access to the appropriate services. It is evident that access to health services has been gained by the current occupiers who attend hospital appointments at the Royal Surrey County Hospital in Guildford.  Ensure that children can attend school on a regular basis.  The school is in close proximity to a regular bus route which provides access to local schools.  Further, evidence has been provided that two of the children on site, Mary-Kate and Ruby, do regularly attend a local school.  Provide a settled base that reduces the need for long distance travelling and possible environmental damage caused by unauthorised encampment.  If the site is tolerated, the site could provide a settled base for a travelling family and thus reduce the possible environmental damage caused by an unauthorised encampment.  Provide for proper consideration of the effect of local environmental quality on the health and well being of any travellers that may locate there, or others as a result of new development.  It is not considered there will be any adverse impact on the health and well being of any traveller who choose to locate on the site, nor is it considered that the current use of the site as a traveller site will have an adverse impact on the health and well being of others through noise or air quality issues.  Avoid placing undue pressure on local infrastructure and services.  The current use of the site is not considered to place significant additional pressure on local services and infrastructure.  Whilst additional traffic will be generated from the site, Surrey County Council’s highways department are not objecting on the grounds that the road network is unable to cope with this additional demand. Officers understand the children on the site already have school places or are home schooled, and the family already have access to health services, and it is not considered that they are placing undue pressure on these services.  The site is located outside any flood zone, and reflect the extent which traditional lifestyles whereby some travellers live and work from the same location.  Whilst concern has been raised about the site being used for business purposes, it is understood that the site is used solely residentially at the current time.”
25. At Section 11 of the report there is a balancing exercise in relation to the site being for residential purposes.  The conclusion on that balancing exercise is found at 11.12:
“The harm to the Green Belt and the other harm identified, especially the highway safety concern, is substantial.  Paragraphs 6 and 24 of the PPTS …”

I should interpose to say that that is the Planning Policy for Traveller Sites published by the Department for Communities and Local Government in August 2015.  I continue:
“… indicate that subject to the best interests of the child, personal circumstances and unmet need are unlikely to outweigh harm to the Green Belt and any other harm so as to establish very special circumstances.  However, in the absence of a severe highway safety risk, the balance would like in favour of a temporary permission pending adoption to the local plan, and not a permanent permission because the harm to the Green Belt would not be permanent and therefore not as harmful.  However, a severe highway safety risk does exist here, and the severe danger which the increased use of the junction is given rise to, including the risk of death and bodily injury to the children travelling to and from the site, is such that the harms are not clearly outweighed and there is an urgent need for the use to cease on both a permanent and temporary basis.”

26. I think I should be a little careful, as Mr Cottle indicated, in my reading of that sentence which refers to the risk of death and bodily injury to the children travelling to and from the site.  First, the risks at the junction are indifferent as to who the particular users of the junction are.  It is most certainly not the case that such risks as exist are limited to the occupants of this particular site.  Further, it is not at all clear that the position is one whereby one should identify in terms of death and bodily injury when a number of the accidents, if they ever occurred, would not produce those tragic results.  
27. The report continues by saying that the human rights of the occupiers and their family members as noted above are recognised.  The conclusion that there is no planning justification to allow the residential use of the land to continue does interfere with these rights.  Article 8 is a qualified right, and may be interfered with in accordance with the law only if it is necessary in a democratic society.  There is not considered to be sufficient planning justification to allow the residential use to remain.  The Council has not found very special circumstances to outweigh the harm to the Green Belt, and any other harm.  The interference is, therefore, considered to a legitimate aim that is necessary in a democratic society in accordance with the law.  It then goes on to say that any interference must be one which is proportionate.
28. Matters were crystallised as far as the Committee is concerned in the summary reason for recommendation made to the Committee, which appears at page 60 of the court bundle.  That makes plain that in the absence of a severe highway safety risk, the balance would lie in favour of a temporary permission pending adoption to the local plan, and not a permanent permission because the harm to the Green Belt would not be permanent, and therefore, not as harmful.  However, a severe highway safety risk does exist here, and the severe danger which increased use of the unsafe junction has given rise to, including the risk of death and bodily injury to the children travelling to and from the site, is such that the harms are not clearly outweighed, and there is an urgent need for the use to cease on both a permanent and temporary basis.  There is then reference to a bund which I shall not read out.  It further continues that a grant of an injunction would provide a solution which is required in the wider public interest to protect the Green Belt, but principally addresses a highway safety danger and would curb an abuse of the planning system.
29. The points that I have just referred to, save as recorded the severe highway risks, mean the balance would lie in favour of a temporary permission, and is repeated in the witness statement made in these proceedings by Joanna Serle.  She says, amongst other things, that the risk to the junction is such that there is an urgent need to reduce the use of the junction.  
30. I should add that consideration has been given both through bricks and mortar, and the possibility of other traveller sites being made available.  As far as bricks and mortar are concerned, the position is that there is simply a lack of certainty at the moment, and I do not think it would be right for me to rely upon any matter as far as bricks and mortar is concerned as posing a solution to the present difficulties.  As far as the question of provision of another site is concerned on which caravans might be sited, the position proceeds, broadly speaking, as follows, namely that the local plan should be adopted in the course of this year, and thereafter within the space of four or five years a site ought to be made available for this particular family.
31. As Mr Bird indicated, I effectively need to travel through the approach given for judges sitting in my position by Simon Brown LJ through the various factors that he identified, and bearing always in mind that the position is one whereby I should accept planning judgments.  However, as Mr Cottle pointed out in the South Bucks case in the House of Lords, there was discussion as to the approach to planning matters.  Mr Cottle drew attention to paragraph 86, in particular, of Lord Hutton’s speech, reported at [2003] 2 AC 596, where Lord Hutton did not accept a submission that it was not appropriate for a court to take into account where, against purely planning consideration, the hardship which the defendant would suffer if he or she were forced to move from the site.  It is clear that s.187B gives the court an original jurisdiction which it is to exercise as it thinks right, and subsection (2) states that the court may grant such an injunction as the court thinks appropriate for the purpose of restraining the breach.  
32. Therefore, it is not for the court to act merely as a rubber stamp to endorse a decision of the Local Planning Authority to stop the user by the particular defendant in breach of planning control.  Moreover, the court is as well placed as the Local Planning Authority to decide whether the considerations relating to the human factor outweigh purely planning considerations.  The weight to be attached to the personal circumstances of a defendant in deciding whether a coercive order should be made against him is a task which is constantly performed by the courts.
33. I should also remind myself of what was said in the Collins case by Richards LJ.  It has been made perfectly plain to me by the Council that the situation with which they were confronted, and where they made a decision to seek this injunctive relief was, on the one hand, the safety or lack of safety of the present junction, and on the other hand, the fact that if an injunction were granted, there would at least be a period of time measurable in years in which the defendants and their children would have to live by the road side, with a circumstance that if too many difficulties accrued, some of the children may be taken off the hands of Joseph Cooper and Celia Brazil through the mechanisms of care.  

34. There is no doubt that there is a serious breach here of planning control which the court should ordinarily strive to overcome.  However, the court cannot do so without regard to all the circumstances, and without particular consideration of certain important matters.  In those important matters, the children have to take centre stage, and Mr Cottle is correct to say that both the court and the Council should seek to take that course which causes least harm to the children.  
35. There are two matters which can be labelled as disputes between the parties.  The first concerns s.24 of the Caravan Sites and Control of Development Act 1960, and is an entirely expected power which has been in place since 1960.  At one point it was accompanied by a duty but no longer so. S.24 provides:
“A local authority shall have power within their area to provide sites where caravans may be brought, whether for holidays or other temporary purposes or for use as permanent residences, and to manage the sites or lease them to some other person.”
It continues by providing:

“Subject to the provisions of this section, a local authority shall have power to do anything appearing to them desirable in connection with the provision of such sites, and in particular - 

(a) to acquire land which is in use as a caravan site, or which has been laid out as a caravan site; 

(b) to provide for the use of those occupying caravan sites any services or facilities for their health or convenience;
(c) to provide in or for in connection with sites for the accommodation of gipsies’ working space and facilities for the carrying on of such activities.”

I do not need to read on.

36. It is recorded at subsection (5):

“A local authority shall, in the performance of their functions under this section, have power, where it appears to them that a caravan site or an additional caravan site is needed in their area, or that land which is in use as a caravan site should in the interests of the users of caravans be taken over by the local authority, to acquire land, or any interest in land, compulsorily.”
37. The second area of dispute relates to the question as to what may happen at the junction.  Once again, there are material statutory provisions.  s.79 of the Highways Act 1980 is headed: ‘Prevention of Obstruction to View at Corners’, and provides:
“Where, in the case of a highway maintainable at the public expense, the highway authority for the highway deem it necessary for the prevention of danger arising from obstruction to the view of persons using the highway to impose restrictions with respect to any land at or near any corner or bend in the highway or any junction of the highway with a road to which the public has access, the authority may, subject to the provisions of this section, serve a notice, together with a plan showing the land to which the notice relates,— 

(a) on the owner or occupier of the land, directing him to alter any wall (other than a wall forming part of the structure of a permanent edifice), fence, hoarding, paling, tree, shrub or other vegetation on the land so as to cause it to conform with any requirements specified in the notice; or 
(b) on every owner, lessee and occupier of the land, restraining them either absolutely or subject to such conditions as may be specified in the notice …”

I do not read on as far as that section is concerned.  s.154 of the same Act, provides:

“Where tree… obstructs or interferes with the view of drivers … a competent authority may, by notice either to the owner of the tree … require him within 14 days from the date of service of the notice so to lop or cut it as to remove the cause of the danger, obstruction or interference.”

38. Those statutory provisions are played out in this way.  In the report there is discussion at paragraph 12.12 of a land swap with Mr Cooper, the defendant, indicating as it is recorded, that he would be: ‘open to a land swap should the Council have land available that he could move on to’.  However, there is no identification as such of s.24 or the possibility of its use, and it appears to me that that is an omission from the report, and that it is something which ought to have been further considered.  It is also right to say that there has been consideration, in terms of the junction, the possibility of the tree and its removal.  However, I have to say that the matter has been approached not so much on a basis of: ‘is this something which is desirable?’, but rather on the basis of: ‘we should be seeking to avoid this if at all possible’; or more particularly, that Surrey County Council indicate that they do not wish to go down this particular route.  

39. I ventured to suggest in argument that it may be that a report such as this should have a section based on the contingency of the judge refusing the prospective application for injunctive relief.  I do that so as to suggest that it may be convenient to ask: ‘What would we do if the judge actually says no?’, and here, as it appears to me, the Council could have said: ‘If the judge says no, we are going to have to think further or, for the first time possibly, about the use of s.24’, and: ‘We are going to have think further or to press Surrey County Council for the use of highway powers’.  I use that as a possibility of a touchstone to see whether there is more that the Council might have done in resolving this particular circumstance.  It does seem to me a remarkably difficult choice to make when I am asked to say that the choice is either to allow people to stay where they are, where in planning terms but for the highway there seems to be no particular difficulty on a temporary basis at least; or to say, they must go out on to the road where necessarily there will be dangers.  Mr Bird says that there is no evidence as to the extent of those particulars dangers which might be associated with parents and their children living by a road side.  I would respectfully it is apparent that there is clear danger in such a circumstance, and in some respects, I would suggest that it is only to be expected that there is to be such danger because children ought to be outside playing rather than being cooped up inside, but we all know there are considerable dangers which lurk by a road side.   
40. If I apply my mind to the approach given by Simon Brown LJ, and to the speeches in the House of Lords in the Collins case, it seems to me that I ought to arrive at the conclusion that it is inappropriate for me to grant the injunctive relief which is sought.  I consider that there is a distinction between what may be described as a pure public law decision by a judge in the Administrative Court who might solely be concerned with whether something was taken into account, and the jurisdiction here which I have to be prepared to exercise of considering whether or not to make in my discretion an injunction, when it seems to me that I can and properly should consider the possibility both that something might not have been considered, or that it might not have been sufficiently considered.  
41. I consider that the possibility of my refusal should have been considered, and may well have led to greater focus upon both s.24 and upon the powers of the Highways Act.  I do not consider it appropriate to make the relief which is sought.  I have a great deal of difficulty I should confess with the position taken over the potential concern over the junction.  It is an indifferent concern in the sense that it could affect anybody who happened to be using it, but it does not appear to be suggested that the Council would do anything if the nine properties plus the stables were left by themselves, whereas the circumstances of the defendants having been there is, in addition, contemplated by highway experts.  This leads to the proposition that they should be debarred from being on the site, and that I should injunct them from continuing on the site.

42. In those circumstances I propose to decline to make the injunctive relief which is sought.  I want to make one thing absolutely plain and that it is clear to my mind, and consistent with the authorities that I have been shown, that my making this decision does not debar the Local Planning Authority from returning to court at some moment in order to say that ‘enough is enough’ because of the breach of planning control, which I take very seriously indeed.  But, ‘enough is enough’ is likely to be capable of being said when arrangements have been made, or are clearly capable of being made, to secure the sort of pitch or, if that is acceptable, bricks and mortar accommodation, which presently is not on the table.  I am anxious to impress upon the Defendants that they should not take my decision as a kind of open door to continued occupation of this site, but rather a reflection of the fact that I consider that the risk which has been pressed upon me regarding the junction has not been adequately contrasted with the risk that would be placed upon the Defendants and their children by road side living, and that such a problem may be overcome completely if, and when, a site comes forward, and I recall in that context what Mr Bird told me.

43. As far as the site is concerned, it is plainly inappropriate that more people should be using that road, whether they be those who might occupy the site or elsewhere in the road.  It seems to me to be appropriate, therefore, that there should be injunctive relief to prevent any additional persons coming on to the site, save those in the family of Mr Cooper and Miss Brazil.  It also seems to me to be appropriate that the bund, being in breach of planning control and being inappropriate in the Green Belt, should be removed and removed in a way which is sensible so as not to create a situation worse than its presence entails.  

44. There will need to be consideration of the precise terms of that, but the application for an injunction to remove the defendants from the site is refused.

- - - - - - - - - - - - - - - - - - - 

This transcript has been approved by the judge.

