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1. ADVERSE POSSESSION;  BURDEN OF PROOF AND DIRECTED VERDICTS:

In Dwyer v. Love, (2nd Dist., March, 2004), Dwyer, a farmland owner, filed a suit for declaratory judgment and injunctive relief against Love, the adjoining landowner based on a  claim of title by adverse possession.  The land was a strip on the western edge of Dwyer’s farm and the eastern boundary of Love’s property and varied in width from four to eleven feet at various points.  The boundary was physically defined by a wire fence and hedgerow of wild shrubs and trees that had grown around the fence that ran along the property line from north to south.   Mrs. Dwyer testified that the fence had existed since at least 1956 when she married Mr. Dwyer.  Her husband had continuously farmed the land until his death, when his son took over.   In 1986 a local township trustee had conducted a “fence viewing”,  based on Dwyer’s complaint that the Love’s predecessors were not maintaining their “fair share” of the fence,  and ordered Dwyer to maintain the north half of the fence and the owner of the Love’s property to maintain the south half.  Dwyer maintained the north half thereafter, but the southern half of the fence had fallen into disrepair. 

When the Loves purchased the property in 1991, a survey disclosed the fact that the Love’s property actually extended from 4 to 11 feet beyond the fence line.  Nonetheless, Dwyer testified that her husband and son continued to cultivate the fields along and up to the fence just has they had every year since 1956.  Love testified he did not think that the crops grew right up to the fence, but believed that the crop were 15 to 20 feet from the fence. 

The trial court ruled, and the Second District affirmed, that Dwyer had established title by adverse possession as required by the Limitations Act, (735 ILCS 5/13—101).  The requirements are  possession which is  (1) continuous, (2) hostile or adverse, (3) actual, (4) open, notorious and exclusive, (5) under claim of title inconsistent with that of the true owner.  Dwyer “continuously” cultivated the land for over forty years.  The possession was “actual”, and cultivation of land is sufficient “possession”. The trial court’s finding relating to the differing testimony about the fact that the crops either did or did not grow right up to the fence was not against the manifest weight of evidence and not disturbed by the appellate court.  The “fence viewing” clearly established the element of “hostile” or “adverse” and a “claim of title” that was inconsistent with Love’s. The testimony established that Dwyer “solely managed and controlled all of the land east of the fence”, and the fence and hedgerow created a “clearly discernable boundary line” from the northern to the southern edge of the property.   

This decision clearly states the burden of proof:  “Nonetheless, all presumptions are drawn in favor of the title owner, and  the party claiming title by adverse possession bears the burden of proving each element by clear and unequivocal evidence.”  Dwyer met that burden with the evidence presented and established a prima facia case sufficiently to overcome the Love’s motion for a directed finding at the close of the Dwyer’s case in the trial court.  Trial attorneys will note the directed verdict portion of this decision holding that where,  as here,  Love proceeded after the denial of that motion “to adduce evidence on its own…the defendant waives its motion for a directed finding” on appeal. 

2. CONDOMINIUM ASSOCIATIONS; COMMON AREAS AND LIABILITY FOR PERSONAL INJURY FOR OPEN AND OBVIOUS CONDITIONS:

There is “good news” for Condominium Association Lawyers in the decision in Bellumomini v. Stratford Green Condominium Association, (2nd Dist., February 2004),  http://www.state.il.us/court/Opinions/AppellateCourt/2004/2ndDistrict/February/Html/2021191.htm. Helga Belluomini filed suit against Stratford Green Condominium Association for person injuries she received when she fell over a bicycle chained to a staircase railing in the common area. The trial court granted summary judgment to the Association based on the deposition of the Plaintiff in which Ms. Belluomini admitted that the bicycle was an “open and obvious condition” and that she was not “distracted” when she tripped over the bicycle as she was leaving her apartment for work.  The Second District affirmed,  finding that because it was open and obvious, the Association owed no duty to the plaintiff and was not negligent for failing to remove or requiring the owner of the bicycle to remove the bicycle and  allowing the bicycle to be stored in the common area.  While it would have been nice to have had language in the decision that addressed the special relationship of condominium associations in these circumstances, the factual determination of no liability will and should  make some associations feel a little more secure.  The important facts in the case were the admissions that the bicycle was “open and obvious”, and that there was nothing that distracted the Plaintiff so that she couldn’t pay attention and avoid the hazard. Where there is an obstruction in a condominium common area that is open and obvious, there will be no resulting liability for injury because “If defendant owed no duty, there will be no liability, because a legal duty is a prerequisite to liability”.  While landowners should anticipate injury even where the condition is open and obvious if there is a possibility of distraction, where the injured person admits to seeing the hazard and also admits not actually being distracted,  there is no liability.

3. CONDOMINIUMS; MEMBER’S RIGHTS TO EXAMINE BOOKS AND RECORDS:

In this era of contumacious living and litigation it should not be surprising that a case like Taghert v. Wesley , (1st Dist., September 30, 2003), http://www.state.il.us/court/Opinions/AppellateCourt/2003/1stDistrict/September/Html/1013554.htm should find its way into the appellate court’s published decisions.   Francis Taghert filed a complaint against the President (Walter Wesley) and a Director, (Nat Ozmon), of the 1140 Lake Shore Condominium Association, of which he was a member and unit owner. He alleged the Defendants violated the Condominium Property Act, (765 ILCS 605/19), the Association’s Declaration, and breached their duty when they refused to provide him with the books and records of the Association pursuant to a written request. The Defendants argued that the proper party defendant was the Association, not they,  and that the Plaintiff failed to state a “proper purpose” for inspecting the condominium documents as required by Section 19(e): “Except as otherwise provided…any member of an association shall have the right to inspect, examine and make copies of the records [of the association] at any reasonable time or times but only for a proper purpose, at the association’s principal office. In order to exercise this right, a member must submit a written request…stating with particularity the records sought to be examined and a proper purpose for the request.”  Noting that “there is a veritable dearth of case law in the state of Illinois interpreting Section 19…and its provisions directing the inspection of documents.”, the decision holds that  the burden of proof that the request is for a proper purpose is on the owner making the request, and notes that the member is entitled to recover reasonable attorney’s fees and costs from the association if the board of directors acted in bad faith in denying the request. Citing  decisions relating to the examination of corporate books and records that define a “proper purpose” as “when a shareholder has an honest motive, is acting in good faith, and is not is not proceeding for vexations or speculative reasons.”, Taghert was found to have met the “proper purpose” test. He requested the “budgetary files” of the finance committee in order to determine if there was “misfeasance in the process of determining special assessments”.  The Defendant’s response that he could obtain the information by “attending a meeting of the finance committee” was not an adequate reply. The trial court’s order to produce the documents, granting sanctions,  attorneys fees and costs was affirmed. 

4. DEMOLITION;  CONSTITUIONALITY OF STATUTE AND DUE PROCESS RECONSIDERED:

In the November, 2002 “Keypoints”, we reported Village of Lake Villa v. Staokovich, (2nd Dist., October 29, 2002),  http://www.state.il.us/court/Opinions/AppellateCourt/2002/2ndDistrict/October/Html/2000943.htm, where the Second District held the section of the Illinois Municipal Code (65 ILCS 5/11-31-1) that authorizes demolition of property which is dangerous and hazardous to the public health and safety unconstitutional based on the fact that it  (1) fails to allow a property owner a reasonable time within which to repair his property after receipt of a demolition  notice requiring repair of unknown conditions within 15 days,  and  (2)   fails to provide a choice of repair to the owner based on the presumption that the municipality “may demolish” or “cause the demolition” of the property without offering the owner the alternative of repair.  

In February 2004, the Illinois Supreme Court reversed the Second District and found that statute constitutional. Village of Lake Villa v. Staokovich, (February 20, 2004) http://www.state.il.us/court/Opinions/SupremeCourt/2004/February/Opinions/Html/95118.htm).   

While “property rights” are fundamental constitutional rights, and the courts have acknowledged that “every owner has a right to use his own property in his own way and for his own purposes, subject only to the restrain necessary to secure the common welfare…We agree with the Village that a property owner does not have a fundamental right to permit his property to fall into such disrepair as to create a risk to the health and safety of the public.”  Rather than referring to the classic “yelling fire in a crowded theatre argument”, Justice Garman here draws the analogy that brings this case alongside of the decisions that allowed the City of Chicago to limit the Chicago Cubs use of Wrigley Field in order to abate the ‘public nuisance’ of the disruption created by nighttime sporting events in residential areas and  Beverly Bank v. D.O.T., where the exercise of police power to reduce the potential for flood damage was sufficiently compelling to allow interference with a property owner’s ability to “chose” to construct a new residence in a flood plain. 

Accordingly, the burden was on the property owner to overcome the presumption of constitutionality of the demolition statute, and the test to be applied was whether the law bears a “rational basis” to the purpose rather than the “strict scrutiny” test applied to fundamental constitutional rights. Here all three prongs of the rational basis test are met:  (1) the public interest is to assure property does not become dangerous and hazardous to the community through disrepair, (2) the statute bears a rational relationship to that interest, and (3) the method chosen by the legislature (demolition) is reasonable under the circumstances.   Additionally, under this statute, the order for demolition was to issue not from a municipal official, but from a judicial officer, following no less than 15 days notice prior to filing a complaint for demolition requiring a due process hearing at which the burden of proving the property is dangerous and unsafe,  with demolition being the most appropriate course of action and substantial reconstruction would be necessary to correct the defects. (See  City of Aurora v. Meyer, (1967) 38 Ill. 2d 131.)   This added ‘due process’ distinguishes this statute from a number of ordinances found unconstitutional in other states where judicial proceedings with specific burdens of proof were not employed. 

The ultimate finding by the Illinois Supreme Court is  that: “The statutory framework chosen by the legislature is entirely reasonable and protects the property owner while permitting the municipality to deal expeditiously with threats to the public health and safety”. The safeguards enunciated by the Court in City of Aurora v. Meyer are restated with approval, but the circuit court’s decision to issue an order of demolition was not supported by the evidence at trial. For that reason,  the case was remanded to the circuit court for evidence on the current value of the building and whether repair makes “economic sense” vis-à-vis demolition. 

Justice Freeman concurred in part and dissented in part.  His concurrence  was with the majority’s decision that the failure of the owners to comply with Supreme Court Rule 19, (which requires notice to the Attorney General, State’s Attorney, or municipal counsel or agency attorney when the constitutionality of a statute, ordinance or regulation affecting the public interest is raised at the time of the filing of the suite, answer or counterclaim is raised or the decision of a tribunal raises the issue of constitutionality), did not deprive the Court of jurisdiction, and that the owners had standing to challenge the constitutionality.  The dissent was limited to the length the Circuit Court need go to on remand to obtain an evidentiary basis for denial or grant of the village request for demolition.

5. EASEMENTS; EVIDENCE AND THE ANCIENT DOCUMENT RULE,  EXCEEDING THE STATED EASEMENT LIMITATIONS:

In Duresa v. Commonwealth Edison Company, (1st Dist., March 30, 2004), http://www.state.il.us/court/Opinions/AppellateCourt/2004/1stDistrict/March/Html/1030317.htm,  Robert and Bonnie Duresa filed suit against Commonwealth Edison relating to extensive damage that resulted to mature lilac bushes, trees and privets  on their property when the utility did extensive repairs to their service poles. The Duresas sought to enjoin Com Ed from entering onto their property, cutting down, removing  and damaging their landscaping in the process of replacing utility poles.  Com Ed alleged that it was acting under an easement by the Duresa’s predecessor.  The easement was signed by “A. Cowles by John L. Weaver”, dated September 1, 1934, and granted the right to “construct, maintain and renew pole line equipment…and also to trim, from time to time, such trees, bushes…as may be reasonably required for the construction and efficient operation of said pole line equipment.” The property owners contended  the easement was not enforceable because it was not signed by the property owner and not recorded, and that the utility exceeded the grant of easement in any event. Both parties moved for summary judgment in the trial court;  The Plaintiff based on the argument that the easement was improperly signed, and Com Ed based on the argument that the easement was admissible and presumed genuine under the ‘ancient document rule”.  The trial court denied both motions initially, but then upon reconsideration entered summary judgment in favor of Com. Ed, leading to the appeal. 

The Decision by Justice Burke reversed.  The ‘ancient document rule’ relied upon by the Court’s decision is one which “At common law, a document purporting to be 30 or more years old is generally admissible in evidence without the ordinary requirements as to proof of execution and authenticity, as long as it is produced from proper custody and freedom from suspicion are shown…The ancient document rule only dispenses with the need to present testimony to authenticate the document.  It does not make it admissible as substantive or illustrative evidence…The admissibility of such evidence remains a matter within the trial court’s discretion.”   Accordingly, the property owner’s objection to the easement as not validly  signed with authority by an agent of the owner was properly overruled by the trial court because the document was over 30 years old, in proper custody, and on its face was free from suspicion; even though unrecorded, because the owners had constructive notice of the easement based on Com Ed’s ‘actual, open and obvious possession” of the easement by the presence of its service poles.   The decision is a treasure trove of case citations to decisions from various states on this issue.  

Then, however, turning to the strict construction required of instruments creating easements, the Court holds that the plain language of the easement granted Com Ed “the right…to trim, from time to time, such trees, bushes…as may be reasonably required for the construction and efficient operation of said pole line equipment”, and thereby limited the utility to trimming only --- and did not encompass entirely removing, destroying or cutting down trees and buses as had occurred here.   Once Com Ed went beyond the  limited grant of authority on the easement parcel, it “committed trespass, rendering it liable to the plaintiff for damages.” Citing a West Virginia case with approval, the  decision stated its approval that “a power company…in exercising its right of entry, may not inflict unnecessary damage on the land, nor may it unreasonably increase the burden placed upon the servient tenement.”

Dick Bales’ viewpoint from the title company is a little different, but essentially similar:

FROM THE TITLE INSURANCE COMPANY PERSPECTIVE
We haven't had a good easement case for some time, now.  Duresa v. Commonwealth Edison Company changes all that.
In 1997 plaintiffs filed a complaint for a temporary restraining order and other relief against the defendant and the Village of Barrington Hills, alleging that defendant erected new utility poles on plaintiff's property, but in doing so destroyed several flowering privets and killed several trees and bushes.  In 1998 the plaintiffs filed an amended complaint, alleging that defendant, contrary to the provisions of an earlier order, removed numerous trees and caused extensive damage during the replacement of utility poles.  Plaintiffs also alleged that a controversy existed as to whether defendant possessed a valid easement.  In December of 1998 the trial court entered an order stating that the issue was whether defendant possessed a valid easement.  After the court granted the defendant's motion for summary judgment, this appeal followed.
The defendant argued that it had a easement; it produced an unrecorded 1934 document that granted to defendant's predecessor in interest "the right, permission and authority to construct, maintain, and renew 'pole line equipment' . . . and also to trim, from time to time, such trees, bushes. . . as may be reasonably required for the construction and efficient operation of said 'pole line equipment.'" The easement was signed "A. Cowles by John L. Weaver."  The plaintiff questioned this easement, arguing that the defendant had to prove that Weaver was an agent of Cowles and therefore had the authority to grant the easement. Pointing to what it felt was the questionable manner in which the easement was executed, the plaintiff claimed that the defendant possessed only a prescriptive easement, which it exceeded.
But the appellate court in turn pointed to the Ancient Document Rule, which provides that at common law, a document purporting to be thirty or more years old is generally admissible in evidence without the ordinary requirements as to proof of execution and authenticity, as long as it is produced from proper custody and is on its face free from suspicion, and circumstances exist which corroborate its authenticity.
Although not mentioned in the opinion, I immediately thought of the provisions of 765 ILCS 5/30, which provides that "All deeds, mortgages, and other instruments of writing which are authorized to be recorded, shall take effect and be in force from and after the time of filing the same for record, and not before, as to all creditors and subsequent purchasers, without notice, and all such deeds and title papers shall be adjudged void as to all such creditors and subsequent purchasers, without notice, until the same shall be filed for record." But the operative words are "without notice."  The court noted that the plaintiffs admitted that they were aware of defendant's utility poles on their property.
I liked this case because of the clear explanation of easement overburdening. The court noted that where an easement exists by express grant, its use must be confined to the terms and purposes of the grant.  If an easement is limited in scope or purpose, the property owner is entitled to prevent the overburdening of the easement.  For example, I was once asked to insure an easement in favor of a developer's new homes.  But the easement was originally granted in favor of a farmer and was for the ingress and egress of a farmer's farm equipment.  I declined to insure the easement, feeling that the proposed use (access over railroad tracks by dozens of new homeowners in their cars, vans, and SUVs) was an overburdening of the easement. 
I think that many people feel that overburdening an easement is simply where too many vehicles, e.g., are using an easement.  That isn't the case; see, See Beloit Foundry Co. V. Ryan, 28 Ill.2d 379 (1963). Rather, overburdening concerns the NATURE of the use and whether the nature of the use is contrary to the terms of the easement.
In Duresa, the court noted that the easement provided that the defendant has only the right to TRIM trees and bushes.  The court concluded that the defendant's conduct (removing, cutting down, and destroying trees and bushes) exceeded the boundaries of the easement.  Accordingly the court reversed the judgment of the circuit court of Cook County.
Dick Bales,  Chicago Title Insurance Company,  Wheaton, Illinois
6. EASMENTS; CEMETERIES AND RIGHTS OF THE RELATIVES OF A DECEDENT TO INGRESS AND EGRESS:

Kenneth and Gerald Villiger operated an irrigation system on their farm adjacent to the Old Catholic Cemetery in Marshall County. The system moved above the ground on a “in-line tandem wheel assembly which supports a horizontal bar that delivers water to the ground below.”  The system also passed through a portion of the cemetery, over graves and headstones belong to the relatives of the Plaintiffs in Bogner v. Villiger, (3rd Dist., August 29, 2003), http://www.state.il.us/court/Opinions/AppellateCourt/2003/3rdDistrict/August/Html/3021030.htm.   The relatives sough an injunction to prevent the defendants from operating the irrigation system through the cemetery.  The Villigers defended alleging they had a prescriptive easement.   The trial court  ruled in favor of the Plaintiffs and granted the injunction.  On appeal, the Third District affirmed.

Turning first to the issue of standing, this decision holds that Illinois law provided that relatives of those buried in cemeteries have  a protected interest in the nature of an easement that permits them to go to the grave, attend and care for it, subject to the reasonable bylaws of the cemetery. The Illinois Supreme Court held in 1947 that this “property right by easement in the burial plot [is one which] the law recognizes and protects from invasion whether it be by a mere trespasser or from the unauthorized and illegal acts of the authorities in control…[and]…a court of equity will enjoin the owner of land from defacing or meddling with graves on land used for public burial purposes, at the suit of any party having deceased relatives or friend buried therein.” Once standing and a protected right were established, the trial court’s findings that there was no adequate remedy at law and that irreparable harm would result were easily affirmed. 

7. EMINENT DOMAIN; AUTHORITY TO EXERCISE POWER:

A few months ago the case of  Board of Trustees v. Shapiro, (1st Dist., September 30, 2003), http://www.state.il.us/court/Opinions/AppellateCourt/2003/1stDistrict/September/Html/1020914.htm  suggested that had the Defendant questioned the authority of the condemning body under the empowering legislation by traverse,  he might have prevailed because the specific parcel at question was not included in the empowering legislation.  The landowner failed to raise, and thereby  waived,  the argument in that case.  The recent case of Trotter v. Spezio, (3rd Dist., June, 2004),  http://www.state.il.us/court/Opinions/AppellateCourt/2004/3rdDistrict/June/Html/3030747.htm,  however, deals with another extreme.  Here,  the land owners argued in their traverse that the complaint should be dismissed because it did not set forth each and every basis upon which the township road commissioner had the authority to condemn a parcel, and lost.  

The parcel was located at an “S” curve in the roadway. The  purpose for taking this specific property was to deal with the flooding and drainage issues in the process of widening White Tie Road.   The complaint was filed alleging only that the commission was seeking to “modify, alter and improve White Tie Road” under Section 6-303 of the Highway Code. The action complained of by the landowners was the taking for the purpose of altering “Claypool Ditch” adjacent to White Tie Road to provide proper water drainage and prevent flooding on the roadway.  The trial court  rejected the landowner’s claim that  the statutory requirement of 735 ILCS 5/7-102, (that the complaint contain allegations “setting forth, by reference, his, her or their authority”),  was violated because the reference to Section 6/6-303 was only to alter roadways, and did not refer to drainage ditches.  Accordingly, the land owners argued, the statutory mandate that the complaint set forth every statutory authority through which a parcel of land is sought to be taken was violated.  

The Third District opinion affirmed the Circuit Court of Grundy County’s decision in favor of the Commissioner.  A condemning authority must have the appropriate authority to acquire land, and that the legislative enactment or resolution must set forth: (1) the land to be taken, (2) the necessity for the taking, and (3) a statement of the position of the commissioner with respect to the acquisition  sufficient to allow the landowner or citizen to determine the board’s position. There is no necessity, however,  that the complaint set forth every authority under which the land is sought to be taken.  In this case, 605 ILCS 5/6-303 provides  that roads may be widened as authority for condemnation.  “Inherent in this authority is the ability to construct the altered road in a manner consistent with public safety.  As such, it may obviously become necessary to alter ditches and other land in proximity to the newly altered road so it does not overflow or wash out…”  Modifying or altering White Tie Road in the manner intended by the commission necessitated altering  the adjacent ditch to provide drainage and prevent flooding of the road way. The empowering statute and the allegations of the complaint were sufficient to withstand the motion to dismiss by way of traverse. 

8. EMINENT DOMAIN;  COMPENSATION OF TENANTS AND ABANDONMENT PRIOR TO POSSESSION:

The facts in City of Chicago v. Harris Trust and Savings Bank, (1st Dist., February, 2004), http://www.state.il.us/court/Opinions/AppellateCourt/2004/1stDistrict/February/Html/1023213.htm are quite unique, but offer an interesting insight into condemnation and what happens when the “timing” issues are crucial. 

In 1999, the City of Chicago began condemnation proceedings to acquire property at the corner of Randolph and State Streets in downtown Chicago. The property was improved with a two story commercial building that had a large roof-top billboard sign. One of valuable components of the property was the lease the owner had with Whiteco to rent the signage until November, 2001.  The lease provided that the owner of the property could terminate the lease to demolish or add to the building with one year’s prior notice, and that the tenant would remove the signage within seven days prior to the termination of the lease. The City sought to condemn  Whiteco’s lease interest by a quick-take action, and the Court determined the value of the leasehold to be $92,400.00.   The City thereafter deposited $92,400.00 with the Clerk of the Court, and an order vesting possession and title to Whiteco’s leasehold interest in the City was entered. When Whiteco filed its petition some time  later to withdraw the compensation award, the City filed a counter-motion to abandon its taking, arguing that a condemning body can abandon the taking at any time before it has taken both title and possession of the property. In the motion, the City advised the trial court that because there had been a significant delay in the downtown re-development project the  lease had actually terminated by lapse of time and there was nothing remaining to be condemned. It no longer needed to condemn the leasehold, so it simply wished to abandon the condemnation. Whiteco responded that once the City had acquired title by the Order  vesting title and possession, it no longer was able to abandon.  There was no dispute that Whiteco had retained possession of the sign throughout the interim period.  Accordingly,  “Following the plain and ordinary language in [735 ILCS 5/Section 7-110, [citing Lulay v. Lulay, 193 Ill. 2d 455, at 466],  abandonment of the condemnation proceeding is precluded only after a plaintiff has taken possession of the property.”  Deposit of the award sum did not curtail the right to abandon.  Whiteco continued to enjoy possession of the billboard space and continue to use the space for advertising.  The constitutional protections due to an owner in the exercise of eminent domain extend to a leasehold tenant, and a lessee does have an expectancy that the lease will be renewed, but here compensating Whiteco would have placed it in a better position that it would have been had the city not proceeded because it would receive both use and enjoyment and compensation if there was no abandonment permitted. 
9. EMINENT DOMAIN; INTERLOCUTORY APPEAL OF THE ISSUE OF GOOD FAITH NEGOTIATIONS:

Recent case law has set forth that a condemning authority must negotiate in good faith with the owner of property as a precondition to filing a proceeding in eminent domain,  and then detailed what that requires.  (See City of Naperville v. Old Second National Bank of Aurora, (2nd Dist.,  February 7, 2002), http://www.state.il.us/court/Opinions/AppellateCourt/2002/2ndDistrict/February/Html/2001482.htm and DOT v. 151 Interstate Road Corporation, (2nd Dist., May, 2002), http://www.state.il.us/court/Opinions/AppellateCourt/2002/2ndDistrict/May/Html/2010870.htm ) 

The recent decision in D.O.T. v. 151 Road Corporation, (Il. S. Ct., February 5, 2004), http://www.state.il.us/court/Opinions/SupremeCourt/2004/February/Opinions/Html/95042.htm , resolves a divergence among the appellate districts relating to whether the good faith negotiation issue is a matter than can be appealed on an interlocutory basis.    Previously, the Fifth District had considered this question and held in Southwestern Illinois Development Authority v. National City Environmental LLC, (5th Dist., 2002) 304 Ill.App.3d 542, that the issue of good faith negotiation is not a proper subject of an interlocutory appeal. The Third District,  however, in DOT v. Hunziker, (3rd Dist., 2003), 342 Ill.App.3d 588,  had held otherwise, and the Second District in the case at hand below followed the Third District opinion holding that an interlocutory appeal would lie.  The Illinois Supreme Court  granted IDOT’s request for leave to appeal to resolve the conflict, and granted the DuPage County Forest District leave to file an amicus brief. 

In the trial court, the owners alleged that IDOT’s petitions were fatally defective because they failed to allege a bona fide attempt to reach a negotiated agreement.  Following a two day hearing, the trial court denied the owner’s motion to dismiss,  and a notice of interlocutory appeal was filed pursuant to Supreme Court  Rule 307(a)(7).

Supreme Court Rule 307(a)(7) specifically provides for appeals limited to the three issues set forth in the Eminent Domain Act, Section 7-104(b), including: (1) the condemning body’s authority, (2) that the property taken is subject to the exercise of the authority, and (3) that the right is not being improperly exercised in the particular proceeding. Here, the owner’s allegations that IDOT did not negotiate in good faith as a precondition to filing clearly relates to whether the right of eminent domain was “being improperly exercised in the particular proceedings.”  While the Eminent Domain Act does not specifically require good faith negotiations prior to filing, the appellate courts have inferred this as a condition precedent, and the opinion of the Illinois Supreme Court here agrees this a requirement.  Further, whether there have been attempts at good faith negotiations bears direction on the “improper exercise” of the condemnation authority, and the ruling of the trial court on this issue are properly appealed in an interlocutory proceeding.  The Fifth District’s ruling in SWIDA v. National City did not offer analysis or basis for determining that  there was no interlocutory right, and the Supreme Court’s affirmation of the Fifth District’s ruling in that case did not consider the interlocutory  aspect of the case in its decision. 

Further language in this decision is instructive in that it highlights the Eminent Domain Act requirement that a letter be send to the property owner by certified mail, return receipt requested at least 60 days before filing a petition,  stating the amount of compensation offered, the basis upon which the compensation offer was computed, and advising the owner that the agency will continue to seek a negotiated agreement with the property owner.  “…these notice provisions are mandatory.”
10. EMINENT DOMAIN; APPRAISALS OF COMPARABLE PROPERTY, POTENTIAL RE-ZONING,  AND TRAVERSE TO CHALLENGE AUTHORITY TO CONDEMN:

The University of Illinois sought to take William Shapiro’s property on the near west side of Chicago to expand its campus in Board of Trustees v. Shapiro, (1st Dist., September 30, 2003), http://www.state.il.us/court/Opinions/AppellateCourt/2003/1stDistrict/September/Html/1020914.htm. Shapiro’s property was a vacant and unimproved lot zoned for industrial use only, and at trial he attempt to rely upon two appraisers to establish value.  One, however, was barred by virtue of the grant of a motion in limine for failure to produce the appraiser for a deposition. The second appraiser relied upon four comparable properties to establish value; three of which were based on sales made under threat of condemnation.  and  these were also acknowledged to be zoned for commercial use.  The University sought and obtained a  motion in limine from the trial court to keep the appraiser from using values  of  the three properties which were under threat of condemnation,  and also obtained a finding that they were not “comparable” sales because of their  zoning.  The trial court also struck the appraiser’s testimony that there was a possibility of rezoning Shapiro’s property to commercial use as indicative of value. 

On appeal the First District affirmed, noting that “it is well established that property sales made under threat of condemnation are not reliable evidence of fair market value…because the party asserting the sale evidence cannot establish that the property was ‘sold freely and in the open market’. ”  The admission of evidence of comparable sales in condemnation cases is entirely within the discretion of the trial court and will not be disturbed absent an abuse of discretion.   While a ‘reasonable probability of rezoning is a proper factor to be considered in determining the value of property taken in a condemnation proceeding…[there must be a]…preliminary showing as to the reasonable probability of rezoning” before the witness may testify.  There was no preliminary showing here, and therefore the trial court correctly barred the testimony. 

Finally, although there was clearly an issue of whether the Board had authority to condemn this particular property, (as “not designated as one of the 75 properties to be acquired” by specific tax parcel numbers set forth in the resolution),  because Shapiro failed to file a traverse or motion to dismiss within the time granted by the court, any objection to the authority of the Board to take the property was waived. Even though “A municipality can only exercise the power of eminent domain when it has been specifically conferred by legislative enactment…”,  a failure to object to the condemnation by traverse waives the jurisdictional issue.  A “traverse” serves as a motion to deny the legal right of the complainant in a condemnation case, and the property owner bears the burden of claming and presenting evidence that the municipality lacks authority to condemn.  If not raised, the owner can not attack the condemnation on appeal, even  by correctly noting the authority of the legislation was exceeded.

11. EMINENT DOMAIN; OBLIGATION TO NEGOTIATE IN GOOD FAITH AND DISCLOSURE OF APPRAISAL REPORT TO PROPERTY OWNERS:

The decision in Department of Transportation v. Hunziker, (3rd Dist.,  July, 2003), http://www.state.il.us/court/Opinions/AppellateCourt/2003/3rdDistrict/July/Html/3020525.htm,  is a further refinement in the growing body of law requiring that public bodies negotiate in good faith as a precondition to the filing of a Condemnation action.  Here, Hunziker received notice that the Department of Transportation intended to take a permanent right of way, remove a portion of asphalt paving, curbs, landscaping, parking lot fixtures and an advertising sign from the land on which a Burger King restaurant stood in order to widen Interstate 74.  He was provided with a detailed “Basis for Computing Total Approved Compensation and Offer to Purchase” indicating a total compensation  figure of $72,000, but the Department denied his request for a copy of the appraisal report on which the offer was based.  The Department stated its policy was “not to release appraisals except in response to an appropriate discovery request.”  

Hunziker filed a traverse, motion to dismiss and a motion for expedited discovery.   After the appraisals were provided in response to discovery, the trial court denied the traverse and dismissal motions, finding that IDOT was not required to furnish copies of the appraisals during negotiation.  Hunziker filed an interlocutory appeal, and the decision holds that the Court has jurisdiction to hear such an appeal “Since good faith negotiation by the condemnor is a condition precedent to exercising that right…the question of whether the Department must disclose its appraisal reports is appealable because of its relationship to the issue of good faith negotiations.” 

Noting that a good faith attempt to reach an agreement with the property owner is a condition precedent to the initiation of condemnation proceedings, the Court holds that the condemnor MUST disclose an  appraisal report used to establish a offer of compensation in order to establish a good faith attempt has occurred.  735 ILCS 5.7-102 sets forth the precondition to filing a condemnation complaint: (1) At least 60 days before filing, a certified letter, return receipt requested to the owner of the property, (2) setting forth the amount of compensation proposed and the basis for computing it,  (3) a statement that the agency continues to seek a negotiated agreement, and (4) in the absence of an agreement, a court proceeding will be initiated.  While the Department here argued that the “Basis for Computing Total Approved Compensation and Offer to Purchase” satisfied the statutory mandate, the Appellate Court disagreed. 

The taking of private property is in derogation of individual rights, and statutes empowering the taking must be strictly construed to protect the rights of the property owners. The Courts have previously held that the Eminent Domain Act “evidences clearly a public policy to encourage voluntary acquisitions of property and to discourage forced appropriations though the exercise of the right of eminent domain.”   And, “Finally, requiring the Department to disclose its appraisal reports helps to level the playing field between the condemnor and the property owner.”  Accordingly, “Requiring appraisal disclosure as part of that good faith effort enables the property owner to assess the reasonableness of the Department’s offer without incurring the expense of hiring his own appraiser.”, and is only fair where, as distinct from “a private negotiation where either party can choose to walk away from the negotiation if the price is not right.”   The owner can not “walk away” from the transaction in condemnation, and will incur costs and expense of defense of the condemnation if the offer is not accepted.  Requiring disclosure of the appraisal is appropriate where the agency is required to act in good faith and the  parties are negotiating on an uneven “playing field”.

Justice Lytton dissented, noting that “The majority labors over a definition of “basis”, picks one that suits it, and decides that “basis” means “appraisal…The statute does not require a letter enclosing an appraisal; it requires the letter to give the property owner the basis for the compensation.  A ‘basis’ is simply that…a basis.  ‘Basis’ is not ‘appraisal’. ”   Drawing on a federal case from the Western District of Kentucky, (Wise v. United States), and the provisions of various states from Alabama to New Jersey and California where  a written statement and summary of the calculation of compensation has been approved over disclosure of an appraisal, Justice Lytton attacks the majority premise:  “Furthermore, an appraisal does not put the property owner on a better footing for negotiation.  Nothing changes. Landowners would still need to obtain their own appraisal to determine whether the land may be worth more than the DOT appraisal reflects.”,  and  ends with the prediction that “The majority’s opinion will undoubtedly discourage state agencies from getting any appraisals at all.  That would be an unfortunate result of this new rule.”

12. ESCROW ACCOUNTS; DISBURSEMENT OF EARNEST MONEY WITHOUT AUTHORIZATION:

In International Capital Corporation v. Moyer, (1st Dist., March 10, 2004), 

http://www.state.il.us/court/Opinions/AppellateCourt/2004/1stDistrict/March/Html/1022401.htm , International sued Greg Moyer and Millichap Real Estate Investment Brokerage Company of Chicago, (M&M) seeking damages for disbursing earnest money deposited in escrow with M&M as the broker in a purchase transaction for a 128 unit apartment building in Madison, Wisconsin.   When the contract was originally executed in April, 1998, ICC deposited $25,000 as earnest money with M&M for a closing that was intended to take place in July, 1998. There was no written escrow agreement.   In April, 1998, ICC requested an extension of the closing date and added $10,000 to the earnest money escrow.   In October, ICC requested another extension by letter and deposited an additional $5,000 to bring the earnest money escrow to a total  of $40,000.00.  The letter specifically stated “We would appreciate the Seller reinstating and extending the contract to a final closing date on or before December 15, 1998. In consideration for this extension, I am prepared to provide a check in the amount of $5,000 to be added to the previously submitted $35,000 earnest money deposit, which will be considered liquidated damages if the property is not purchased by our investment group.”  This letter was signed by the Seller accepting the request. When the transaction did not close in December, 1998, the sellers demanded M&M release the earnest money, and M&M wrote to ICC advising of the demand and requesting authorization to release the funds.  ICC replied that it was working on securing the funds to complete the transaction and that it “would like to request that the funds remain in escrow”.  In May, 1999,  ICC contacted M&M and was told that it had “been pressured by the sellers into releasing the escrowed funds” and did so upon receipt of an indemnification agreement from the sellers. ICC never received a notice of termination of the contract from the sellers.  The trial court granted judgment against M&M for breach of its fiduciary duty in releasing the escrowed funds without authorization and included prejudgment interest. 

The reasoning that since the oral escrow instructions did not direct M&M to pay the funds to the sellers upon a specific condition, the disbursement without authorization was a violation of M&M’s duty to hold the funds for the mutual benefit of the parties was approved by the Appellate Court.  The decision on appeal rejected the broker’s rationale that since the modification letter of October, 1998 designated the earnest money as “liquidated damages”, this gave M&M authority to disburse when the closing did not occur on December 15, 1998. “Moreover, ‘liquidated damages’ means ‘an amount contractually stipulated as a reasonable estimation of actual damages to be recovered by one party if the other party breaches.”,  but the reference in the October letter “merely determined the amount of damages, not what constituted a breach of contract or under what conditions M&M could disburse the escrowed funds.” Distinguishing the ruling that a distribution of escrowed funds was not a breach of fiduciary duty where the terms of a written agreement allow disbursement without written authorization in Fantino v. Lenders Title,  the Court held that here there was no written agreement and the October, 1998 letter did not authorize distribution. Accordingly,  M&M were obligated by their fiduciary duty to continue to hold the funds for the mutual benefit of the parties. The imminently quotable language for practitioners is: “An escrowee which is willing to ignore the instructions of one of its principles in order to comply with the instructions of the other cannot escape being held accountable for its actions. Faced with this dilemma, the Bank’s only prudent course of action would have been to file an action interpleading [the sellers] and [the purchasers] and deposit the documents with the court. [Citation.]” McBride, 101 Ill. App. 3d at 765-66, 428 N.E.2d at 742.  The additional authority provided by this decision is the reference to the Illinois Administrative Code, (68 Ill.Adm.Code Section 1450.40, now found at 68 Ill.Adm.Code Section 1450.175(h)):  “In the event of a dispute over the  return or forfeiture of any escrow monies held by the broker…the broker shall continue to hold the deposit in his special account: (A) until he has a written release from all parties consenting to its disposition; (B) until a civil action is filed..”

The Brokers was, however, more successful with its other, more ingenious, assertion relating to the trial court’s award of damages.  Because ICC never established that the seller breached the contract, permitting it to recover rather than forfeit its earnest money, the Broker argued, the trial court’s award of the amount of earnest money as damages was in error.  The Appellate Court agreed and reversed this portion of the case holding that since there was no judicial determination as to whether ICC would be entitled to a return of its earnest money, “In the absence of a finding that ICC was entitled to the return of its earnest money, M&M’s breach of its fiduciary duty does not automatically entitle  ICC to damages in the amount of the escrowed funds.” Since the award of damages must be related to the damages proximately cause by the disbursement of the funds, a remand for a new hearing on damages was necessary. 

13. ESTATES IN LAND; LIFE ESTATES, FEE TAILS AND VESTING:

Although perhaps more germane to an estate planning case law review, I couldn’t help but visualize my law school real estate professor, eyes a-twinkle, going through the explanation of “a brief history” of the fee tail set forth in the Third District opinion in Dempsey v. Dempsey, (3rd Dist., August, 2003),  http://www.state.il.us/court/Opinions/AppellateCourt/2003/3rdDistrict/August/Html/3020816.htm .  The facts of the case, (in simplified form), are that Ralph Dempsey left a will leaving his real estate in Fulton County as follows:  (1) A life estate to his wife Gertrude,  followed by (2) a life estate to his son David and the son’s wife Evangeline, (and for the life time of the survivor of them), (3) with the remainder to the “heirs of the body” of his son David. The words contained in the devise in the will describing the remainder were “to the heirs of the body of my son…share and share alike, and in fee simple.”  Then, of course, folks began to pass away in a bit of an unexpected order:  Ralph in 1956,  Gertrude in 1961, David’s son, David Kevin in 1981, David’s wife,  Evangeline,  in 1984,  David’s daughter Karen in 1998, and David in 1999.  When David died, (thereby terminating his life estate),  the surviving “heirs of his body” were his only surviving son, Ian, and two children, (Jennifer and Kevin),  of his deceased son, David Kevin. 

The question before the trial court in this action to declare the interests of the three surviving heirs was WHEN did the remainder interests vest?  Ian argued that since Ralph's will created a fee tail in David, and Section 6 of the Conveyances Act, (765 ILCS 5/6), converts  a fee tail into a life estate followed by a vested remainder in fee simple, upon Ralphs’s death David had only a life estate and his children had a vested remainder in fee. This would result in Ian owning a 2/3 interest in the real estate because 1/3 would have vested in himself, Karen and David upon Ralph’s death, and Karen thereafter left her 1/3 to Ian in her will; ergo a 2/3 total interest by vesting following by devise.  David Kevin’s children, Jennifer and Kevin, however, argued that Section 6 of the Conveyances Act does not apply and the remainder interests were contingent until the death of the life tenant, their father David Kevin.  Because Karen predeceased David, their argument continued, her remainder interest did not vest and she was  not able to devise a 1/3 interest to Ian. Rather, at the time of David’s death only Ian and David Kevin were surviving, and therefore they each received a 50% vested remainder estate. (You may have to diagram this.)  The ultimate legal issue is whether the remainder interests vested upon the death of the last life tenant, David, or upon Ralph’s death,  under the Conveyances Act, or, independent of the Conveyances Act, upon the birth of David’s children.

The Third District affirmed the trial court’s division of the property into two ½ interests, (50% to Ian and 50% to Jennifer and Kevin as David Kevin’s heirs per stirpes)  based upon a finding that while under the Conveyances Act, the remainder interests would have vested upon the death of the  holder of the last life estate, the words of devise “In fee simple” destroyed the possibility of a fee tail by vesting title immediately rather than contingently, making the Conveyances Act “conversion” of the estate inapplicable. 

The decision begins with a “brief history of the fee tail”,  starting in medieval times as a vehicle to keep title to lands within a family, to Thomas Jefferson’s opposition to the form as a “symbol of hereditary aristocracy”, and reform legislation in the United States in the nineteenth century culminating in Illinois’ action in1827 abolishing the fee tail.  The Illinois Conveyances Act provides that what would otherwise have been a fee tail is statutorily converted into  a life estate in the grantee, with a fee simple remainder in the grantee’s children. If the grantee has no children, the remainder is contingent, and if there are children, the remainder is vested subject to expansion or “reopening” for any after-born children.  If no children are born, the estate reverts to the heirs of the grantee.   Here, however, the words of devise did NOT create a fee tail subject to statutory conversion because of the language creating a “fee simple” in the heirs of the body of David’s son.   By giving his descendants a fee simple estate in his will, Ralph destroyed the “fee tail” by cutting off the right of reversion to his heirs should there ever not be any “heirs of the body of my son”.   Because a fee tail was not created, the Conveyances Act did not apply to convert the title to a vested remainder with a life estate at the time of creation. 

Nonetheless,  “Absent the application of the fee tail estate and the Illinois Conveyance Act, we are left with the plain language of the will”, whereby Ralph gave a life estate to David with the remainder to the heirs of David’s body in fee simple.  Whether the  remainder to heirs or heirs of a living person’s  body is contingent or vested is settled law in Illinois; it is contingent until the death of the life estate measuring life. (Remember the ‘trick question’ of the Estates final exam beginning with a telephone book listing of relatives and then asking for the names of Joe’s ‘heirs’ when Joe is  not yet dead?  Answer:  Joe doesn’t have any heirs until he dies!)  Here, since the language of the will created a fee simple in the heirs of the body of David, and that fee simple did not vest until David’s death in 1999, (at which time,  Karen’s interest, she having already died in 1998 with no heirs, had lapsed); when only Ian and David Kevin’s children were the remaining heirs of David’s body.  Ian took 50% as one of two vested remaindermen, and Jennifer and Kevin took 25% each  per stirpes as the heirs of David Kevin.   “The remainder is contingent and vested upon David’s death.  At the moment of David’s death, his heirs were determined. The trial court correctly ruled that the estate be distributed per stirpes, [by representation based upon the heirs of the body of David determined at the time of his death, following Karen’s death without issue], with defendant taking a one-half share, and plaintiffs, though their father taking a one-quarter share each. 

14. FAIR DEBT COLLECTION PRACTICES ACT;  BONA FIDE ERROR DEFENSE:

In Hyman v. Tate and Kirlin, (7th Cir, April 1, 2004), http://www.ca7.uscourts.gov/op3.fwx?submit1=showop&caseno=03-2106.PDF,  Cheryl Hyman sued Tate and Kirlin Associates under the Fair Debt Collection Practices Act, (15 USC 1692, et seq.), for sending her a ‘collection letter’ after she had filed a petition in bankruptcy under Chapter 13.  The debt was a $427.61 credit card debt, and the collection letter had the standard provisions advising Hyman that she had the right to dispute the validity of the debt and request verification.  Tate and Kirlin did not know that she had filed her bankruptcy. When Hyman contacted Tate and Kirlin by telephone and advised them of her filing, a staff person asked for the bankruptcy case number, chapter and her attorney’s name. The collection file was then closed at Tate and Kirlin and no further collection steps were taken.  In response to the complaint subsequently filed by Hyman, Tate and Kirlin asserted the “bona fide error” defense under 15 USC 1692K(c), which provides that:  “A debt collector may not be held liable in any action brought under this subchapter if the debt collector shows by a preponderance of evidence that the violation was not intentional and resulted from a bona fide error notwithstanding the maintenance of procedures reasonably adapted to avoid any such error.”  The District Court held that even if the collection letter technically violated FDCPA because it was sent after the bankruptcy filing, it was within the “bona fide error” defense protection of the statute.  This was based on Tate and Kirlin’s evidence that its employees were trained in compliance with FDCPA and were instructed that when a bankruptcy petition is filed, all collection activities must be stopped.  They also were under the impression that this particular credit card client did not forward accounts for collection where the debtor had filed a bankruptcy, and there was no indication from the usual sources, (a notice from the bankruptcy court, the debtor or his attorney, or the client), that a stay was in place. 

The 7th Circuit Decision by Circuit Judge Manion affirmed.   The trial court’s finding that  there were “procedures reasonably adapted” to avoid contacting debtors in bankruptcy were not “clearly erroneous” simply because Tate and Kirlin did not specifically discuss the issue of bankruptcy accounts with their client and no one at the credit card company specifically told them bankruptcy accounts would not be referred. The court accepted the argument that the referral of bankruptcy pending accounts was ‘just not good business’.  Hyman’s argument that Tate and Kirlin should have established its own proactive procedure such as checking the bankruptcy records or using a service provider to check the public records was also rejected.  “…the FDCPA does not require collectors to independently verify the validity of the debt to qualify for the ‘bona fide error’ defense”.  Judge Manion found that on whole the balance of the cost to avoid the error, (it would have cost Tate and Kirlin $1.5 million a year to get a credit report on each account on which it under took collection), to the potential occurrence of error, (only .01% of all accounts referred are later learned to be in bankruptcy), simply did not produce the necessary result, (“any potential harm to the debtors is slight, given that T&K also has procedures in place…”).  In the final analysis, “…this case illustrates the proper functioning of the FDCPA:  The collection letter provided Hyman with the information necessary for her to understand her rights and to stop collection activities in the event an unintentional error occurred.”

15. FAIR DEBT COLLECTION PRACTICES; STATING THE AMOUNT OF THE DEBT AND MILLER REVISTED:

Real estate litigation often involves collecting a debt owed to a secured creditor (mortgagee) or lien holder (mechanic’s lien claimant), and the attorney’s conduct necessarily involves compliance with the Fair Debt Collection Practices Act.  In Chuway v. National Action Financial Services, Inc., (7th Cir., March 20, 2004), http://www.ca7.uscourts.gov/op3.fwx?submit1=showop&caseno=03-2158.PDF Circuit Judges Flaum, Posner and Ripple re-visit the FDCPA requirement that any “dunning letter by a debt collector as defined by the Act [must] state ‘the amount of the debt’ “.  This  requirement has been considered in Miller v. McCalla, Raymer, Padrick, Cobb, Nichols and Clark, LLC, (7th Cir.-Il., June 5, 2000), and Bartlett v. Heibl, (7th Cir. 1997) 128 F.3d 497, 501-02, where the Court set forth “safe harbor” language which, if used by one who “does not add other words that confuse the message”, will serve to satisfy the debt collector’s duty to state the amount of the debt”.  The letter to Chuway related to the collection of a credit card debt and stated that the “balance” was $367.42, and requested the debtor “remit the balance listed above in the return envelope provided.  To obtain your most current balance information, please call 1-800-916-9006”.    The District Court held that the letter properly “stated the amount of the debt” and did not violate FDCPA as alleged.  

The Seventh Circuit agreed that had “the letter stopped after the “Please remit” sentence, the defendant would be in the clear.  But the letter didn’t stop there. It went on to instruct the recipient on how to obtain ‘your most current balance information”. If this means that the defendant was dunning her for something more than $367.42, it’s in trouble, because ‘something more’ is not quantified.”  Chuway’s affidavit stated she did not know whether she should pay $367.42 or some greater amount that could be determined only by calling the 800-number. The decision notes that “the entire bench was confused about the meaning of the letter until the defendant’s lawyer explained it to us at oral argument.  The “least sophisticated consumer” standard set forth in prior decisions does not, as the District Court thought, require an “outright contradiction”, but it must be clear what is being collected.  Accordingly, if a debt collector is attempting to collect a sum plus interest and other charges, it should use the ‘safe harbor’ language of Miller v. McCalla: “As of the date of this letter you owe $____ [the exact amount due].  Because of interest, late charges and other charges that may vary from day to day, the amount due on the day you pay may be greater. Hence, if you pay the amount shown above, an adjustment may be necessary after we receive your check in which event we will inform you before depositing the check for collection.  For further information, write the undersigned or call 1-800 [phone number].”  If, however,  the amount being collected is a definite, stated amount, including a phone number to call “to obtain you most current balance information” may violate the FDCPA mandated duty to “state the amount of the debt” by creating confusion.  Accordingly, the summary judgment in favor of the defendant debt collector was reversed and remanded. 

16. FAIR DEBT COLLECTION PRACTICES ACT; FILING OF A COMPLAINT AND SUMMONS AS ‘INITIAL COMMUNICATION’ REQUIRING VALIDATION OF DEBT:

In 1995, the United State Supreme Court shocked most lawyers when it held that attorneys are ‘debt collectors’ under the Fair Debt Collection Practices Act in Heintz v. Jenkins, (1995), 514 U.S. 291.  That case was an auto loan collection matter, but has changed the face of mortgage foreclosure practices by attorneys throughout the country.  This year, the 7th Circuit takes another step that may significantly alter the way mortgages are foreclosed in Thomas v. Simpson & Cybak, (7th Circuit, January 13, 2004), http://www.ca7.uscourts.gov/op3.fwx?submit1=showop&caseno=02-1113.PDF ;  another automobile case.  

Thomas lost his job and was unable to make payments on his automobile to GMAC.  GMAC retained Simpson & Cybak, who filed suit against  Thomas in state court.  The complaint and summons contained a “FDCPA statement” that the firm was attempting to collect a debt.  Thomas filed suit in District Court alleging that the suit was an “initial communication” from the law firm as a debt collector, (a prior letter from GMAC was not an “initial communication” because GMAC was the creditor, not a debt collector),  and that they failed to send a debt validation notice advising him of his rights as a debtor.  Section 1692(g) of the FDCPA requires a debt collector send a debt validation notice within five days of an initial communication advising the debtor of his rights as a debtor.  The District Court dismissed Thomas’ suit for failure to state a claim, finding that the complaint and summons were not an “initial communication” under the Act.  The 7th Circuit opinion by Circuit Judge Williams reversed, finding that the complaint and summons are  an “initial communication” by a debt collector, and Circuit Judge Evans dissented. 

The majority opinion reviewed the FDCPA provisions relating to its definition of a “communication” and determines that the broad language of “the conveying of information regarding a debt directly or indirectly to any person through any medium” found in Section 1682(a)(2) includes a complaint and summons that begins the litigation process. Recognizing that there is a divergence of opinion already existing on this issue between District Courts in Florida and Ohio, and that a proposed bill to amend FDCPA to specifically exclude pleadings from the definition of a collector’s communication, the majority nonetheless rejects the argument that the state courts offer sufficient protections to guard against abusive debt collection tactics during litigation as “unpersuasive”, and holds that “Thomas has stated a viable claim for violation of 15 U.S.C. Section 1682g.”

Judge Evans’ dissent is based on his reading of how the “communication” language of FDCPA “should be read” versus the majority’s decision of how it “could be read”.  While lawyers are “’debt collectors’ when they act like them---by engaging n the kind of ‘unfair, harassing and deceptive debt collection practices’ that the FDCPA is designed to protect against”,  Judge Evans does not believe they are acting in that role when “they were doing what lawyers traditionally do –filing a lawsuit in state court on behalf of their client.  To hold that they must include in their court pleadings all the notice/validation, etc. information required by the FDCPA seems very odd indeed.”   The dissent cites the Florida District decision of McKnight v. Benitez , (also referenced by the majority opinion),  but with approval of the reasoning that “There is no indication whatsoever that Congress considered state law legal remedies to be ‘abusive’, nor does it appear necessary to alter the procedure for filing state lawsuits to level the playing field.  After all, if state lawsuits are used in an abusive manner, protection already exists in the court where the action is brought.” Ending with how the amendment proposed to the Act “could” versus “should” be viewed, Judge Evans also notes that  the pending legislation in Congress to exclude pleadings from “communications” under the Act “should” be read as “an effort to curtail erroneous interpretations of what is included in the word ‘communication’ under the FDCPA.

(Ed. Note.  It is interesting to note that the holding in Circuit Court  of Appeals for the 11th Circuit,  In Re: Pablo Martinez, (11th Cir., November 5, 2002),  2002 WL 31455510, 271 BR 696,  http://caselaw.lp.findlaw.com/cgi-bin/getcase.pl?court=11th&navby=case&no=0211485OPN , that that the inclusion of the FDCPA verbiage in a  summons presents confusion and uncertainty arising from the conflict between the summons and the FDCPA Notice, and thereby violates the FDCPA when judged by the ‘least sophisticated consumer’ standard, is not referenced or considered by either the Majority or Dissenting opinion in this case.)

17. FAIR DEBT COLLECTION PRACTICES; MORTGAGE FORECLOSURE AND ATTORNEY’S FEES IN EXCESS OF JUDGMENT:

There are often grumblings at closings relating to the attorney’s fees and costs charged by the plaintiff’s counsel in a pending foreclosure case to payoff the mortgage.  In Singer v. Pierce & Associates, P.C., (7th Cir., Sept. 2004),  http://www.ca7.uscourts.gov/op3.fwx?submit1=showop&caseno=03-3108.PDF,  Singer brought suit seeking to recover based on the Fair Debt Collection Practices Act when the attorneys’ fees and costs on the payoff statement substantially exceeded those approved by the state court in the foreclosure.  The mortgage and note clearly provided for the collection of “reasonable attorney’s fees” in the event of a default.  Singer did default, and her lender, Wells Fargo Bank retained Pierce and Associates to foreclose.  Wells Fargo also employed Saxon Mortgage Services to act as its servicer on the loan, collecting payments and issuing statements of the sums due. After the state court had entered a judgment of foreclosure awarding $1,100 in attorneys fees and $908.00 in court costs to Pierce & Associates, a foreclosure sale was scheduled for May 10, 2002.  In order to avoid losing her equity in the property at the foreclosure sale, however, Singer arranged to sell the property privately and requested a payoff letter.  The letter was issued by Saxon and included  $2,574.00 in attorney’s fees.  Singer closed and paid according to the payoff letter, and the state court thereafter dismissed the foreclosure  and vacated the prior judgment and orders on Wells Fargo’s motion.  Singer then brought suit in Federal District Court alleging a violation of FDCPA against Pierce for its attempt to collect $2,574.00 in fees when the state court had only awarded $1,100.00.  

The District Court dismissed based on a finding that the mortgage documents provided for the collection of reasonable attorney’s fees and costs and noting the prior order finding $1,100.00 to be reasonable had been vacated. The Seventh Circuit affirmed. 

The opinion by Judge Kanne is based on the simple finding that “Thus no violation of Section 1692(g) occurred here when attorneys’ fees were determined, requested, and obtained without receiving court approval for the amount charged.”  The payoff letter clearly itemized and delineated the charges, noting which sums were attorneys’ fees and costs.  There was no “misleading” an unsophisticated debtor here by ‘lumping’ attorney’s fees in with the principal debt so the nature and extent of the sums collected were hidden.  Additionally, the fees were authorized by the mortgage agreement between the creditor and the debtor. In fact, the order to which the debtor looked as setting the standard of reasonable fees alleged to have been exceeded was vacated.   Singer simply sold her property and paid the loan in full, allowing the foreclosure proceedings to be dismissed and the prior orders vacated.

In dicta, the decision also notes that it is questionable if the payoff letter constitutes a “demand for collection of a debt” required by FDCPA.  The foreclosure action was already pending and the judgment entered.  Singer was represented by counsel in the transaction and could no be characterized as an “unsophisticated consumer”. It was Saxon, rather than Pierce, that actually sent he letter including the $2,574.00 charge, “and we are somewhat mystified as to why Pierce is alleged to have violated FDCPA in that regard.”

18. FAIR DEBT COLLECTION PRACTICES ACT;  THE STANDARD OF EVIDENCE ON WHAT IS THE AMOUNT OWED AND WHAT IS AND IS NOT “CONFUSING” FURTHER DEFINED:

We have considered the decision in Chuway v. National Action Financial Services, Inc., (7th Cir., March 20, 2004), http://www.ca7.uscourts.gov/op3.fwx?submit1=showop&caseno=03-2158.PDF , where Circuit Judges Flaum, Posner and Ripple re-visit the FDCPA requirement that any “dunning letter by a debt collector as defined by the Act [must] state ‘the amount of the debt’ “ and held that the letter “stated the amount of the debt” in a confusing manner that violated FDCPA  because while the amount being collected was a definite, stated amount, by including a phone number to call “to obtain you most current balance information” confusion was potentially created.  Chuway’s affidavit  in that case stated she did not know whether she should pay the $367.42 stated as the balance or some greater amount that could be determined only by calling the 800-number. The decision noted that “the entire bench was confused about the meaning of the letter until the defendant’s lawyer explained it to us at oral argument”.  Applying the “least sophisticated consumer” standard,  the summary judgment in favor of the defendant debt collector was reversed and the case remanded.   This month, I have to admit being confused by the decision in  Taylor v. Cavalry Investment, LLC, (7th Cir,  April 22, 2004), http://www.ca7.uscourts.gov/op3.fwx?submit1=showop&caseno=02-2509.PDF.   In this case,  consolidating two FDCPA complaints, the Plaintiffs  challenge the statement of the “amount of the debt” sought to be collected based on the fact that the dunning letters stated that additional interest will accrue.  This, the debtors argue, create confusion about the actual amount of the debt the defendant was trying to collect. Referring to the previous decision, the panel consisting of Bauer, Posner and Williams states that  “As we noted just the other day in  Chumway, a dunning letter must state the amount of the debt sufficiently clearly that the recipient is unlikely to misunderstand it….And the benchmark is the understanding of unsophisticated debtors, who are frequent targets of debt collectors. But a debtor can not create a triable issue just by submitting an affidavit in which he says that he misunderstood the dinning letter.” (emphasis added)  “The fact that a lawyer has found three people who are willing to sign affidavits drafted by him stating that they were confused will not (itself)  create an issue for trial unless the judge reading the letter reasonably concludes that it could well confuse a substantial number of recipients. Unlike the letter at issue in the Chumway case, there is nothing in the statement complained of in the letter… to  confuse anyone.”   The burden is on the plaintiff to supplement the affidavits with an “evidentiary basis for supposing that a statement entirely clear on its face is actually unclear.”   The ‘litmus test’ appears to be the trial judge reading the letter in combination with some outside indicia of confusion. Here, even where the letter continues to state “Act now to satisfy this debt” (a statement referred to as “in the nature of puffing” and compared to “Buy Now!” “Best Deal  Ever” and “We Will Not Be Undersold!” as “rhetoric  designed to create a mood rather than convey concrete information or misinformation”), there was not enough evidence to substantiate the communication was so “confusing” as to violate FDCPA. 

19. LANDLORD TENANT; BANKRUPTCY AND PAYMENT OF THE CURRENT MONTH’S RENT:

In Ha-Lo Industries, Inc. v. CenterPoint Properties Trust, (7th Cir., September 3, 2003), http://www.ca7.uscourts.gov/op3.fwx?submit1=showop&caseno=02-4331.PDF , the 7th Circuit affirmed the District and Bankruptcy Court’s decisions directing Ha-Lo to pay its former landlord, CenterPoint Property, Inc., the entire month’s rent due under its lease for the month in which it filed its election to reject the lease in its bankruptcy case.  Section 365(d)(3) of the Bankruptcy Code requires that a debtor pay rent that has accrued and become due under a lease at the time of exercising  the option to reject the lease as an executory contract under the Code.   While the bankruptcy court granted Ha-Lo the right to reject the lease on September 2, 2001,  the debtor continued to occupy the premises under the terms of the lease and waited until October 3, 2001 to provide notice of its rejection,  effective November 2, 2001. On November 1, 2001, the debtor paid $60,031.17 to the landlord representing prorated rent for 3 days in November, and vacated on November 4th.  The landlord accepted the payment but demand the balance due for the entire month of November and brought a claim in bankruptcy court for payment.  The bankruptcy court granted the landlord’s request and ordered payment of $600,311.00 representing the balance of rent for the entire month of November.  The Court’s reasoning was that Section 365(d)(3) requires payment for the entire month because the November rent accrued on November 1 under the terms of the lease,  the rejection was not effective until November 2, and the debtor did not actually vacate the premises until November 4.    Subsection (b)(2) requires the trustee perform all such obligations of the debtor until the lease is rejected, and those obligations are governed by the terms of the lease.  The lease here provided that rent for any month was due and payable “in advance in twelve (12) equal monthly installments…on the first (1st ) day of each month.  Accordingly, the debtor’s obligation to pay the entire  monthly installment of rent arose on November 1.  “As we acknowledge in Handy Andy, landlords, unlike other creditors, are ‘forced to deal with [their ] bankrupt tenant[s] on whatever terms the bankruptcy court impose[s] because landlords cannot evict their tenant.”  Ha-Lo controlled the landlord’s entitlement to rent by choosing when to exercise its option to reject the lease.  If it had rejected the lease effective October 31, 2001 rather than November 2, 2001, it would not have had to pay the November rent.   Having chosen November 2, 2001, it controlled its own destiny and that destiny required payment in full.  The argument for prorating was declined based on the fact that the language of the lease did not support any right to prorate. 

20. LANDLORD TENANT: EXCULPATORY VS  INDEMNIFICATION PROVISIONS:

In Whitledge v. Klein and Nolan Real Estate Services, (4th Dist., May, 2004), http://www.state.il.us/court/Opinions/AppellateCourt/2004/4thDistrict/May/Html/4030820.htm the tenants filed a suit against the landlord for negligence when a fire occurred in their fireplace and damaged their personal property.  

The lease contained a provision directed to the tenants that “It will be your responsibility to carry renters insurance…The insurance is to provide protection for your personal possession.  [The Landlord] is not responsible for your property in case of an accident.”  Based on this clause, the Landlord filed a motion to dismiss under Section 2-619 of the Code of Civil Procedure, noting that Illinois case law,  (Dix Mutual Insurance v. LaFramboise, (1992) 149 Ill.2d 314), has upheld such a provision in a lease where there is insurance available to cover the loss.  The tenants countered with the argument that the Landlord Tenant Act makes this provision unenforceable in that “Every covenant, agreement or understanding in…any lease…exempting the lessor from liability for damages for injuries to person or property caused by or resulting from the negligence of the lessor…shall be deemed to be void as against public policy.”  (765 ILCS 705/1) The trial court denied the Landlord’s motion to dismiss. The Fourth District affirmed.  

The Landlord attempted to make a distinction on appeal between an “exculpatory” lease provision as barred by the Act and  an “indemnification” provision such as that contained in the subject lease. Noting McMinn v. Cavanaugh, (1st Dist., 1988),  177 Ill.App.3d 353, had responded to a similar argument stating “An indemnity clause in a lease has the same effect as a lease exculpatory clause; the landlord does not pay.  We cannot believe that the legislature, while prohibiting landlords from avoiding paying claims through exculpation, intended to allow landlords to avoid paying claims through indemnity.”. The Fourth District here holds that to bar exculpatory language while permitting an indemnification provision would produce an “absurd result” that would be “illogical”.   The Landlord also attempted to argue that the indemnification provision was a “risk allocation through insurance [which] is not an evil which the Act sought to cure”.   That didn’t work either. 

21. LANDLORD/TENANT;  FIXTURES, LEASE TERMINATION, DECLATORY JUDGMENT AND UNJUST ENRICHMENT:

The Kovilics brought a complaint for declaratory judgment against the City of Chicago in Kovolic v. City of Chicago, (1st Dist., June, 2004), http://www.state.il.us/court/Opinions/AppellateCourt/2004/1stDistrict/June/Html/1030782.htm.  Count I sought a declaration of the rights and interest of the parties in a building on South Central Avenue in Chicago near Midway Airport.  Count II sought damages for unjust enrichment against the City.  The trial court granted the City’s motion to dismiss,  and Kovolic appealed. 

The building was designed, paid for,  and constructed by the Kovolics on property owned by the City of Chicago while the property was leased to the Federal Aviation Administration.  The FAA leased the property for $1 a year for thirty eight successive one year terms to expire on September 30, 2029.  The lease provided that the FAA, at its option, could terminate the lease by giving thirty days notice to the city, and authorized the FAA to build or construct improvements, with a provision that the improvements could be removed by the FAA within 90 days after termination, but if the improvements were not removed, they would become the property of the City.  Kovolic built the building, and the FAA agreed to lease the property for annual rent of $120,120 the first year, and $128,700 each year thereafter,  for a period of 19 successive one year terms, at the end of which the title to the improvements would pass to the FAA.  The FAA moved in and began paying rent in 1991.  In 1993, Kovolic requested that the City agree to an assignment to them in the event the FAA decided not to renew its lease with the City. The City stated it would not agree to the assignment.  Over the next few years, the FAA  reduced the portion of the building it rented from the Kovolics,  then vacated on July 30, 2001, and terminated its lease with the city effective March 8, 2002.   On March 22, 2002, the City notified Kovolic that the building had become the property of the City by virtue of the FAA’s termination.  This was followed on August 9, 2002 with a notice that inasmuch as 90 days had elapsed from the termination, the right to remove the improvements had also terminated.  The next day, the Kovilics filed their complaint.  

The trial court dismissed the complaint for declaratory judgment,  and further found that there was no unjust enrichment in this instance because “a party is not unjustly enriched by retaining a benefit which law and equity gives him an absolute right to retain; that the City had ‘an absolute right to retain the building, and that the plaintiff’s ‘had an opportunity to protect their interest and negotiated the lease that they negotiated.” 

The appellate decision affirms and notes that to support an action for declaratory judgment, a plaintiff must plead (1) a tangible legal interest, (2) an opposing interest of the defendant, and (3) an actual controversy.  Focusing on the first element, the Court stated “Quite simply we find that the plaintiffs are unable to show that they have a legal tangible interest in the building….the FAA-Kovilics contract gave the Kovilics no rights against the City.”  The City was not a party to the lease, and any rights the Kovilics had were derived from the FAA; “the well-established principal of property law that a transferee of property can never obtain a greater interest in the property than the person conveying the property has the power to convey…” This rule limited Kovolic to the FAA’s rights.  Since the FAA lost all interest in the improvements 90 days following its decision to terminate the lease with the city, Kovolic could have no greater rights, and certainly no basis upon which to claim unjust enrichment.  Landlord tenant law general rules are that fixtures built on property by a lessee become part of the property after the lease has expired, and the Court was simply enforcing the contracts as written and agreed to by and between the parties.  Kovolic had no legal, tangible interest in the building to support declaratory judgment and the theory of unjust enrichment does not lie because the City was simply exercising its contractual rights:  “An unjust enrichment claim is not a means for shifting risk one has assumed under contract.”

22. LANDLORD/TENANT; REFUSAL TO RENT TO SECTION 8 TENANT CONSTITUTES DISCRIMINATION BASED ON ‘SOURCE OF INCOME’:

In Godinez v. Sullivan-Lackey, (1st Dist, August, 2004), http://www.state.il.us/court/Opinions/AppellateCourt/2004/1stDistrict/August/Html/1022101.htm,  a prospective tenant, Sullivan-Lackey, brought an action before the City of Chicago Commission on Human Relations for discrimination against Godinez for refusing to rent an apartment to her based on the fact that her source of income to pay rent was a Section 8  assistance voucher.  The Commission determined that it is an “unfair housing practice” to discriminate in the process of renting housing against a person based on the “source of income” of the prospective tenant under the City of Chicago Fair Housing Ordinance.  The Circuit Court of Cook County reversed finding that Section 8 benefits are not a “source of income” within the meaning of the Chicago anti-discrimination ordinance, citing Knapp v. Eagle, 54 F.3d 1272, and the City of Chicago ordinances does not contain an explicit requirement that landlords seek Section 8 certification of their property.  In reversing, the First District holds that Section 8 vouchers are properly a “source of income” under the Municipal code,  and the policy of the Code to “assure a full and equal opportunity to all residents of the city of obtain fair and adequate housing for themselves…without discrimination against them because of their …source of income.” was violated by the landlord’s conduct here. 

While a landlord might be able to avoid a discrimination complaint in these situations by objecting to the financial burden of having to complying with Section 8 inspection and certification requirements, denying an application solely on the basis of Section 8 vouchers as the source of income fails the test,  and there must be more than a de minimus burden on the landlord; “…whether [the landlord] violated the ordinance turns on [the landlord’s] reasons for refusing [the tenant’s] Section 8 vouchers and whether any reason for the refusal implicated a substantial financial burden upon [the landlord]. The First District also ”decline[d] to adopt the reasoning in Knapp that Section 8 vouchers are not included as a source of income discrimination.”  Knapp  involved the Wisconsin Open Housing Act definition of “lawful source of income”, which was not as broad in its definition as the Chicago Fair Housing Ordinance,  and the court in Wisconsin did not have a history of  administrative interpretation such as that of the Chicago Commission on Human Relations ---   which has consistently held “source of income” to include Section 8 vouchers since 1995.  Had the landlord taken a different position, and different outcome might have occurred, but here “Plaintiffs did not submit any evidence to the Commission that they would be subjected to a substantial financial burden if they had to follow the Section 8 regulatory requirements.”

23. LANDLORD/TENANT;  SECURITY DEPOSITS AND DISCHARGE IN BANKRUPTCY:

During the last few years a number of decisions dealing with security deposits under the Chicago Residential Landlord and Tenant Ordinance have put fear into the hearts of landlords who have failed or refused to handle their tenant’s money strictly in accord with the local law.   In Re Bertha McGee, (7th Cir., December 23, 2003), http://caselaw.lp.findlaw.com/data2/circs/7th/032297p.pdf , is further instruction.  A landlord attempted to avoid the harsh penalty imposed by a state court for failure to return a security deposit by seeking a discharge in bankruptcy – to no avail. 

Bertha McGee accepted a security deposit of $2,500 from Gloria Nelson and her mother Linda Mitchell when she rented a single family house in Chicago to them.  A dispute arose over the condition of the property, the tenants refused to pay rent and vacated, and McGee began eviction proceedings.  Nelson and Mitchell counter claimed for the return of their security deposit. During the pendency of the case, McGee, (stating that she believed the court would rule in her favor), removed the security deposit and spent it.  The state court judge entered judgment for the tenant in the sum  $5,207.50,  (the statutory ‘double damages plus interest”), and McGee filed bankruptcy in order to obtain a discharge of the debt. 

Bankruptcy Judge Squires ruled for McGee in granting the discharge, but Judge Shadur reversed on appeal based on his determination that McGee was acting as a “fiduciary” in holding the security deposit and therefore was not entitled to a discharge under the Bankruptcy Code, 11 U.S.C. Section 523(a)(4).

Judge Easterbrook’s decision affirmed Shadur.  The Bankruptcy Code does not allow a discharge of debts in the nature of a fiduciary obligation of the debtor; “defalcation while acting in a fiduciary capacity.”  Turning to the Chicago Municipal Code relating to landlords and holding security deposits, (Chicago Municipal Code, Section 5-080(a) ), the decision holds that a landlord is indeed acting as a fiduciary when holding the tenant’s  security deposit.  The Code controls the nature of the relationship, and the fact  that the funds “continue to be the property of the tenant”,   “shall not be commingled”, “shall not be subject to the claims of any creditor of the landlord”, are required be deposited in an interest bearing, insured account with the interest to be paid to the tenant, all indicate the nature of the relationship.  The aspects of segregation, management by financial institution deposit,  accounting,  and the fact that the landlord has only bare legal title to the funds for the benefit of the tenant all result in a finding that “McGee was obligated to act as the tenants’ fiduciary in investing and preserving the funds. Instead she made off with the money, an act of defalcation that disqualifies her from receiving a discharge.”   Another victory for the tenants.  Are there any landlords who don’t want security deposits yet?

24. LANDLORD/TENANT; STATUTE OF LIMITATIONS AND ‘STATUTORY PENALTY’  LIMITATION:

In another blow to landlords, the First District has determined in Sternic v. Hunter Properties, Inc., (1st Dist., December 2, 2003), http://www.state.il.us/court/Opinions/AppellateCourt/2003/1stDistrict/December/Html/1023606.htm that the statute of limitations for filing of actions under the Chicago Residential Landlord and Tenant Ordinance is five (5) rather than two (2) years pursuant to the Code of Civil Procedure. 

Sternic brought an action against his landlord for damages under the Chicago Ordinance for retaliatory conduct.  Sternic lived in the property from 1989 to 2000, and when Hunter Properties took over management of the apartment complex in 1997,  he notified the landlord on numerous occasions over the next two years that there were “profuse” leaks in his unit. When his lease came up for renewal in 2000, Hunter notified Sternic there would be no renewal.  More than two years after his lease terminated, Sternic filed a two count complaint under the ordinance alleging that the landlord had retaliated for the repair requests by not renewing his lease and  by charging full rent despite the apartments diminished value while it was in disrepair.  The trial court granted the landlord’s motion to dismiss, finding that since the ordinance violations entitled Sternic to “statutory penalties”, it was therefore subject to the two year statute of limitations under 735 ILC 5/13-202

.

The opinion by Justice Cahill reversed finding that the penalty provisions of the Chicago Residential Landlord and Tenant Ordinary are “not ‘statutory penalties’ under the Code limitation because they do not specify an amount to be awarded for violations by a formula for calculating an award without regard to the actual damages suffered by the plaintiff.”      “A statute is a statutory penalty if it imposes automatic liability for a violation of its terms and the amount of liability is predetermined by the act and imposed without actual damages suffered by the plaintiff.”, Cahill  points out, and,  because  the Ordinance does not specify an actual amount for an award,  and the sum is “contingent on actual damages”, it does not come under the definition of ‘statutory penalty” for the Code of Civil Procedure purposes.  While there is a limit the exemplary damages in the ordinance, the penalty provision  of the ordinance sets forth a sum which is  the greater of either two months rent or twice the plaintiff’s actual damages.  While “two months rent” may be susceptible of a pure formula calculation, the penalty cap is  twice the actual damages,  resulting in a potential award directly related to actual damages and therefore not “a statutory penalty”.  While an “ordinance” is a “statute” when interpreting applicability of the “statutory penalties” standard,  the fact that this ordinance incorporates a reference to actual damages renders the penalty ‘non-statutory’ in nature.  Accordingly, the applicable limitation period is five years after the cause of action accrued under the 735 ILCS 5/13-205 provision for “all civil actions not otherwise provided for”,  rather than the “statutory penalty” limitation of Section 202.  (Not a good day for landlords here either. )

25. LANDLORD/TENANT; WAIVER OF INTEREST ON SECURITY DEPOSITS:

Most leases have a good number of ineffectual “waivers” written by aggressive landlords in the body of the document. Add a waiver of interest on security deposits to the list based on the decision in Wang v. Williams, (5th Dist., September 10, 2003), http://www.state.il.us/court/Opinions/AppellateCourt/2003/5thDistrict/September/Html/5010872.htm. The complaint was filed by Mr. Wang to recover his security deposit against a landlord that operated 10 apartment buildings with a total of 227 units.  The particular complex in question had more than 25 units. When he deposited his security deposit of $225, however, he also signed the lease which provided “Tenants agree to waive right to interest on security deposit.”  The Landlord provided Wang with an itemization at the end of his lease charging him for $460 in cleaning and $10 for repair of a hole in the hallway, but no credit or setoff for security deposit interest, with the result being the application of his deposit and a balance due of $245.  No portion of the security deposit or interest thereon was returned at the end of the lease, and the tenant sued. The trial court dismissed Mr. Wang’s complaint brought pursuant to the Security Deposit Return Act, (765 ILCS 710/0.01 et seq.), based on the waiver.  The Fifth District reversed finding the waiver ineffective as a violation of public policy.  The Security Deposit Return Act was intended to protect a class of people who rent from large property owners, and provides for an award of attorney’s fees and costs against those landlords who violate its protection.  This is a “consideration of public concern”, and an attempt to “circumvent the mandates of the statute”  or “The attempted avoidance of the protections of the Act was ineffectual…The provisions of the Act are still implied into the lease.  The plaintiff, therefore, still has a colorable claim for a breach of contract.”, and the trial court erred in dismissing based on the waiver. 

26. MECHANIC’S LIEN; INNACCURATE LIEN DESCRIPTION:

Mechanic’s lien claims are “in derogation of common law and must be strictly construed” to determine if the party seeking to enforce the lien has perfected the claim properly.  In Bale v. Barnhart, (4th Dist., July 24, 2003), http://www.state.il.us/court/Opinions/AppellateCourt/2003/4thDistrict/July/Html/4020729.htm the Court dismissed the mechanic’s suit pursuant to Section 2-619 because the claim improperly set forth the name of the claimant in the body of the claim.

Bale was an excavating contractor who verbally agreed to create a one acre pond on the Barnhart’s property. The Barnharts and their lender, Huntington Mortgage, attacked the lien claim noting that while the caption of the recorded claim properly identified “Martin L. Bale, d/b/a Bale Excavating and Farm Drainage”, the actual text of the claim identified “Carla Bale” as the claimant. Noting that it is the burden of the claimant to prove each element of the statutory lien, Justice Knecht’s opinion holds that the contradiction between name of the claimant in  the caption and in the body of the text is a “conflict [which] creates an ambiguity that results in an inaccurate description of the contract.  Strictly construing the Act, we find the claim for lien fails section 7.” The decision cites cases for the proposition that when the caption and text conflict, the text controls and improper identification of a party to the contract fails to comply with the required ‘brief statement of the contract’.  A prior reported decision holds that misstatement of the owner’s name was fatal. This case stands for the proposition that misstatement of the claimant’s name, (or contradictory statements), are also fatal. 

27. MECHANIC’S LIENS; INSTALLMENT CONTRACTS AND EQUITABLE CONVERSION AND KNOWINGLY PERMITTED/AUTHORIZED WORK:

Construx of Illinois, Inc. v. Kaiserman,  (4th Dist., 12/16/2003),  http://www.state.il.us/court/Opinions/AppellateCourt/2003/4thDistrict/December/Html/4030136.htm is a case brought to foreclose a mechanic’s lien against property in Springfield, Illinois.  The contract giving rise to the lien was between Construx and  John Shipley, who was purchasing under an installment sales contract from the owners, Bette Kaiserman, and her sons Donald and Herbert Kaiserman. The trial court ruled in favor of Construx, entering a judgment of foreclosure, and Kaiserman appealed contending that they were not “owners” under the Mechanics Lien Act definition, and, regardless, did not authorize or knowingly permit the improvements.  The Fourth District opinion affirmed the trial court.

The property was improved with a three story brick building with a tavern on the first floor, (operated by Shipley), along with two other commercial units, and apartments on the second and third floor.  Shipley was purchasing over a five year period by making monthly installments.  The contract specifically provided that Shipley agreed to make no improvements without Kaiserman’s written consent,  and that he would keep the property free and clear of any mechanic’s liens.  The contract, however, was not recorded. 

Shipley entered into the contract with Construx to demolish portions of the rear of the building and provide a three story staircase and deck in its place following a notice from the City of Springfield.  After the work was complete but before it was paid for, Shipley ran into problems with the IRS, defaulted on the monthly payments to Kaiserman and was unable to pay the real estate taxes.  Kaiserman and Shipley agreed to terminate the contract, and Shipley stayed on as a tenant, operating the tavern. 

The trial on Construx’s lien turned on the issues relating to knowledge and authorization of the construction work.  Bette Kaiserman managed the property for herself and her sons, but testified that she “very rarely” drove by the rear of the building and did not know that the rear stairs were in need of repair or that Construx was doing the work.  One of Shipley’s employees, however, testified that he observed Bette at the rear of the building while construction was in progress.   Shipley testified that he had received notice from the City of Springfield that the stairway was in need of repair and that he remodeled the interior of the building as well, but all without telling or receiving any written consent from Kaiserman over a three year period. More damaging testimony came from Construx’s chief executive officer, who testified he spoke “to some extent” with Bette “probably near the end” of construction, and another Construx officer who stated that Bette told him she and Shipley were going to “work things out” and “they would take care of it” when she was contacted with concern about payment at the end of the project.  A private investigator hired by Construx testified that he spoke with Shipley and was told by him that Bette knew about the work, did not object, and “kept herself aware of what was going on”. 

Turning first to the issue of “ownership”, the Court rejected the argument that based on the installment contract relationship that applying the doctrine of equitable conversion, Bette’s interest was only that of a lien holder. Noting that under Section 16 of the Act, (770 ILCS 60/16),  a mechanic’s lien only attaches to the extent of the value, (i.e., enhancement), to the interest of a lien holder, whereas under Section 1 of the Act, the owner’s interest in the property is subject to the full amount of the contract, and that this ownership interest can be a fee simple, life estate, estate for years, right of redemption or “other interest which the owner may have”, the Court also noted that there was an extensive collection of Illinois Supreme Court cases going back to the 1880s and 1960s that deal with  equitable conversion and these were argued by the parties in their briefs.  After distinguishing or clarifying the cases, Judge Steigermann here notes that equitable conversion “stems from the basic equitable principal that equity regards as done that which ought to be done….The doctrine of equitable conversion [however] is a fiction and its application is limited to the extent necessary to accomplish equity…[and should not be applied] where it interferes with other equitable considerations…[or] would circumvent or avoid established principles of law and public policy.”  The Act in Section 1 defines an “owner” as the “owner of any interest or estate in such lot or land”, and has as its purpose avoiding a situation where an owner is “permitted to receive the benefit and escape the liability of the mechanic’s lien attaching to their interest.”

Closing with an analysis of the extensive facts in the case relating to whether Bette authorized or knowingly permitted the construction, the decision notes that: “The owner is presumed ‘to have  knowingly permitted’ the improvements where he knew and failed to protest or accepted the benefits of the improvements.”   Here, while the evidence was conflicting, the Court was not persuaded by Kaiserman’s  argument that Bette could not have taken any action to protect herself, stating:  “When Bette first learned of the construction project, she could have then informed both [the tenant and the contractor] that she was neither authorizing nor permitting the contraction project to take place.”   Failing to do so, the lien was valid as to her ownership interest.

28. MECHANIC’S LIENS; RECORDING MULTIPLE NOTICES AS CONSTRUCTIVE FRAUD RENDERING LIEN UNENFORCEABLE:

Attorneys representing contractors who may have a propensity to be over exhuberent in their claims should keep a copy of a recent First District opinion ready and at hand as a primer on what to do and what not to do. In Hartmann v. Capitol Bank, (1st Dist., July, 2004),  Hartmann sought compensation for the cost of removal and disposal of contaminated soil from the property at 2800 West Irving Park Road, Chicago, Illinois.  The original contract was for the removal of underground storage tanks for the grand sum of $9,700.00, but, pursuant to a provision for contaminated soil removal at “cost plus 20%”,  resulted in a lien claim of $279,824.35 according to multiple recorded lien claims.  The trial court held that recording multiple notices of lien constituted fraud, rendering Hartman’s mechanic’s lien claim unenforceable.  Hartmann appealed, and Ross filed a cross appeal based on the jury’s award of damages to Hartmann based on the breach of contract count in the sum of  $404,902.83.. 

The First District opinion reversing the trial court’s ruling on the multiple lien claims begins noting that Section 7 of the Mechanics Lien Claim Act, (770 ILCS 60/7),  provides protection to “an honest claimant who makes a mistake rather than a dishonest claimant who knowingly makes a false statement”, citing Bank of America v. Zedd Investments and Lohmann Golf Designs v. Keisler.  The same cases, however, provide that where a lien claimant knowingly files claims  which contains a substantial overcharge, such that the appearance is that of a greater lien on property than that to which he is entitled,  the claim will be defeated on the basis of constructive fraud.  One who knowingly makes a false statement of a material matter will be undone thereby and not be allowed to recover under the Act.  In Lohman, for example, the subcontractor recorded separate mechanic’s liens against each of three parcels making up a golf course and owned by three separate owners for the full amount of the balance due. As a result, the Court found that a person inspecting the public record would presume that the total amount due was three times the actual balance. The president of the claimant company signed all three notices and therefore acted “knowingly”.  In Zedd, an electrical subcontractor filed 60 separate liens against parcels in a residential subdivision, with each lien stating the value of the work itemized as to that parcel, but then filed a blanket lien against all of the property in the subdivision claiming a sum different that the total of the individual liens, followed by further, additional blanket liens.  Again, the Court held the contractor committed constructive fraud by filing multiple liens which misrepresented the amount it was owed, and was barred recovery under the Mechanic’s Lien Claim Act. The Zedd decision states: “[t]he Lohmann decision puts contractors on notice that they must exercise their rights under the Mechanics Lien Act in a manner that does not diminish the integrity and accuracy of land records…lien claims should be defeated on the basis of construction fraud where a lien claimant file multiple liens that create the appearance of an encumbrance on the property which is substantially greater than the amount the claimant is owed ”

Justice Hartmann distinguished Lohmann and Zedd.  There was no recorded notice which overstated the amount due on its face here.  While there were multiple notices, they all stated the same contract, the same work, on the same property with the same completion date and, with a single exception, for the same amount of $279,824.35. There was no attempt to cumulate the sums due, and the amounts stated in the claims and lis pendens were identical.   Noting that “Amendment of a notice does not indicate fraud”,  there was a “total lack of any intent by Harmann to defraud”, and “no evidence that Hartmann intentionally overburdened the land records or that any person was misled by the documents Hartmann recorded and registered.” 

On the issue of the damages verdict by the jury,  acknowledging that the pleadings and proofs consistently presented evidence entitling the contractor to $279,824.35, whereas the jury awarded $404,902.83, the Appellate Court offered Hartmann the alternative of remittitur. The amount of the award is primarily within the discretion of the jury and will not be altered on appeal unless the variance “is of such magnitude as to reflect, and result from, passion and prejudice”.   Where, however, the verdict exceeds the proven damages, it must be “corrected”.  The form of “correction” is remittitur; which requires the Plaintiff’s consent to the reviewing court’s reduction of the award,  or accept a new trial on the issue of damages.  “A court does not have the authority to reduce the damages by entry of remittitur [however] if plaintiff objects or does not consent…the trial court must afford the plaintiff the choice of agreeing to refusing to the entry of a remittitur, with the proviso that the plaintiff’s refusal to agree to the entry of remittitur will result in the ordering of a new trial.”  Here, Harmann was offered the alternative of accepting a reduced judgment of $125,078.48, (the difference between $279,824.35 and $404,902.83),  or a new trial on damages pursuant to Supreme Court Rule 366(a)(5).
29. MORTGAGE FORECLOSURE; ELECTION TO ARBITRATE:

Arbitration clauses are becoming more common in mortgages. In Household Finance v. Buber, (2nd Dist., August, 2004), http://www.state.il.us/court/Opinions/AppellateCourt/2004/2ndDistrict/August/Html/2040035.htm, the Court deals with the issue of whether the lender waived its right to arbitrate by filing a foreclosure and then whether it failed to “timely” assert its right to arbitrate. 

Household filed its suit to foreclose a first mortgage and home equity line on Defendant’s residence on January 17, 2002,  based on a monetary default.  On March 29, 2002, Defendant’s attorney appeared in the case.  There were three continuances of Plaintiff’s motion for default to permit Defendants to plead to the complaint, and on August 2, 2002, an answer was filed accompanied by Defendant’s  counterclaim to rescind the mortgages. The essential argument in the counterclaim was that after they fell behind in their payments, the Plaintiff induced Plaintiff Defendants  to refinance at terms that exceeded Defendant’s income and ability to pay.   Plaintiff noted that Defendants had previously filed a bankruptcy and been discharged, and argued that inasmuch as Defendants  had not listed their counterclaim against Plaintiff as an asset in their bankruptcy, the claim still belonged to the trustee --- therefore Defendants did not have standing to pursue the  counterclaim.  Defendants went back to the trustee in bankruptcy, purchased the counterclaim, and on August 13, 2003,  re-filed their counterclaim against the Plaintiff. 

Both the first mortgage and home equity line documents contained a two page arbitration rider providing that either party could elect to submit any dispute to binding arbitration. The Plaintiff served a notice of election to arbitrate on September 19, 2003,  and requested the trial court stay proceedings pending arbitration.  The court granted the stay,  and Defendants filed an interlocutory appeal. 

On appeal the Defendants argued that Plaintiff had waived its right to arbitrate the counterclaim by filing the foreclosure.  The filing, Defendants argued,  resulted in an abandonment of the right to arbitrate.  The Appellate Court disagreed and affirmed the trial court. 

To constitute a waiver of the right to arbitrate, a party must act inconsistently with the right to elect arbitration and demonstrate that it has intended to abandon that remedy.  The Court’s focus is on the party’s conduct, a delay in exercising the election, and whether the delay prejudiced the other party.    Noting that “There is simply no bright-line rule that, merely by filing a complaint, a plaintiff waives the right to demand the arbitration of the issues raised by the complaint.”, here, the election to arbitrate was in response to the filing  of the counterclaim, not the original default, and notice of the election came approximately one month after the filing of the counterclaim.  While the foreclosure was filed in January, 2002, it was not until August, 2003 that the Defendants had standing and did file the counterclaim.  Plaintiff’s election in September, 2003, therefore was not “a delay”.  The arbitration rider attached to the mortgages also specifically stated that “use of the courts shall not constitute a waiver of the right of any party, including the plaintiff, to submit any claim to arbitration…”.  Where courts have found parties had participated in litigation and thereby waived the right to arbitrate, there were motions filed in the case to resolve the substantive merits of the issues before arbitration was elected.  Here, there was no such submission of the issues to the trial court for ruling before the notice of election. Accordingly, there was neither delay, nor inconsistent conduct, nor prejudice to the Defendants, and arbitration was appropriately elected. 

30. MORTGAGE FORECLOSURE : PREPAYMENT PENALTIES AND PREEMPTION:

The question of whether the Illinois statutory prohibitions relating to prepayment penalties on residential  mortgages are federally preempted or not comes up frequently in list serv discussions among real estate lawyers.  The recent decision by Chief Judge Flaum of the Seventh Circuit, McCarthy v. Option One Mortgage, (7th Cir.,  April 6, 2004), http://www.ca7.uscourts.gov/op3.fwx?submit1=showop&caseno=03-3474.PDF , states very clearly that, under specific circumstances,  there is preemption.   

McCarthy brought suit against his former lender, BNC Mortgage, and BNC/s servicer, Option One, alleging they violated the Illinois Interest Act, 815 ILCS 205/4 by charging him a prepayment penalty of $6,376.39 under the terms of his residential mortgage when he paid off the debt just a little over one year after the loan was made. The lender was granted summary judgment in the District Court based on the Alternative Mortgage Transaction Parity Act, 12 USC 3801, which provides that due “increasingly volatile and dynamic changes in interest rates”, in order “To better meet consumer demand for credit secured by real property, the Parity Act authorizes non-federally charged housing creditors to offer alternative mortgages (such as adjustable mortgages with prepayment penalties) in accordance with federal regulations…as long as they comply with federal regulations.  If compliance is achieved, state regulations are preempted by the Parity Act…”   Therefore, while the Illinois Interest Act prohibits prepayment penalties for residential loans where the annual percentage rate of interest is greater than 8%, the affirmative defense of preemption will be available to the extent a lender substantially complies with federal lending laws and regulations promulgated by the Office of Thrift Supervision.  

In this case, BNC met the burden of proof by demonstrating that it was a “housing creditor” and “substantially complied” with federal housing regulations relating to prepayments, late charges, adjustments to loan interest rates and disclosure requirements. Although McCarthy contended that BNC did not provide him with a copy of the Consume Handbook required by federal regulations, BNC’s affidavits that it had a procedure in place to provide the handbook, together with a copy  of a cover letter indicating the handbook was mailed to McCarthy, and signed acknowledgements of receipt by McCarthy were sufficient evidence to meet the burden.  The Court “rejected the notion that this type of evidence may be rebutted by a mere denial of receipt…Accordingly, McCarthy’s mere assertion of non-receipt is insufficient to raise a genuine issue of fact as to BNS’s substantial compliance with 12 CFR 226.”  

There has been continuing discussion on the ISBA list serv relating to the issue of federal preemption of Illinois mortgage law on prepayment penalties, and, while this case establishes that there is pre-emption, it also will serve to direct the debtors who wish to contest the application of prepayment penalties to them to sharpen their pencils in review of whether lenders are complying “substantially” with federal laws and regulations in order to avail themselves of this affirmative defense.

31. MORTGAGE FORECLOSURE; FEDERAL PREEMPTION OF STATE FEE LIMITS AND THE ILLINOIS INTEREST ACT:

In U.S. Bank N.A. v. Clark, (1st Dist., March, 2004), http://www.state.il.us/court/Opinions/AppellateCourt/2004/1stDistrict/March/Html/1012535.htm, the defendants appealed orders of the Circuit Court of Cook County dismissing counterclaims and affirmative defenses in nine consolidated foreclosure cases.  The defendants all argued that the lenders charged fees in excess of 3% in violation of the Illinois Interest Act, 815 ILCS 205/1a(f), on residential loans with an interest rate in excess of 8%.  The issue before the court was whether the Depository Institutions Deregulation and Monetary Control Act, (12 U.S.C. 1735 et seq., “DIDMCA”),  and the Alternative Mortgage Transaction Parity Act,  (12 U.S.C. 3801 et seq, “Parity Act”), federally preempted the Illinois Interest Act. The trial court ruled in favor of preemption. 

The First District reversed and found that the trial court erred in dismissing the defendant’s defenses and counterclaims as preempted by DIDMCA. The preemption of Illinois by federal law is an affirmative matter properly raised by a motion to dismiss brought pursuant to 735 ILCS 5/2-619.  The DIDMCA provides that “The provisions of the constitution or the laws of any State expressly limiting the rate or amount of interest, discount points finance charges, or other charges...shall not apply to any loan, mortgage, credit sale or advance which is…secured by a first lien on residential real property, by a first lien on all stock allocated to a dwelling unit in a residential cooperative housing corporation, or by a first lien on a residential manufactured home…made after March 31, 1980,  and...described in section 527(b) of the National Housing Act.”   12 U.S.C. 1735f-7a(a)(1)  There were then competing decisions reaching contrary findings in the Illinois Appellate and Seventh Circuit Courts. In Fidelity Services v. Hicks, the First District held in 1991 that the loan at issue was not controlled by the DIDMCA because it was unclear that the trust deed at issue was a first lien and the federal law only applied to purchase money mortgages. Further dicta questioned  the preemption generally.  That decision declined to follow the earlier, 1988,  decision by the 7th Circuit in Currie v. Diamond Mortgage holding in favor of pre-emption. There  then followed several unpublished decisions of the Northern District of Illinois, an opinion letter issued by the Illinois Attorney General in 1996, (Op. No. 96-37), and a 1998 letter issued by the Illinois Office of Banks and Real Estate, all of which also supported preemption. 

After noting that neither the federal  decisions or opinions were binding,  and an extensive discussion of the distinction between obiter dicta and judicial dicta, the First District opinion by Justice Campbell turns to the provision in the DIDMCA that “At any time after [the date of enactment], any State may adopt a provision of law placing limitations on discount points or such charges on any loan, mortgage, …”,  to note that “circumstances have changed following Hicks”. The Illinois General Assembly enacted an amended version of the Interest Act effective January 1, 1992, (Public Act 87-496), and this, Justice Campbell, reasons “may be fairly said to show a legislative intent to  dispel the questions raised by the tensions between Currie and Hicks….[and]…the trial court erred in dismissing the debtors’ defenses and counterclaims as preempted by the DIDMCA, as the reenactment of Section 4.1a of the Interest Act overrode the federal law.” 

Turning to the Alternative Mortgage Transaction Parity Act, Justice Campbell notes that the stated purpose of the Act is to prevent discrimination against State-chartered depository institutions and non-federally chartered housing creditors, provided their transactions are made in accordance with regulations governing alternative mortgage transactions issued by the Office of Thrift Supervision. The “OTS has not otherwise issued the kind of blanket preemption of state regulation of loan-related fees that the creditors in the case here believe exists…[and, accordingly] the creditors have failed to show that the debtors’ defenses and counterclaims are preempted by the Parity Act.”

32. MORTGAGE FORECLOSURE; FEDERAL PREEMPTION OF STATE FEE LIMITS AND THE ILLINOIS INTEREST ACT 9 (DE JA VUE):

In the review of the decision of the First District in  U.S. Bank N.A. v. Clark, (1st Dist.,  March, 2004), http://www.state.il.us/court/Opinions/AppellateCourt/2004/1stDistrict/March/Html/1012535.htm(where the defendants argued that the lenders charged fees in excess of 3% in violation of the Illinois Interest Act, 815 ILCS 205/1a(f), on residential loans with an interest rate in excess of 8% and the issue before the court was whether the Depository Institutions Deregulation and Monetary Control Act, (12 U.S.C. 1735 et seq., “DIDMCA”),  and the Alternative Mortgage Transaction Parity Act,  (12 U.S.C. 3801 et seq, “Parity Act”), federally preempted the Illinois Interest Act), it was noted that there were already competing decisions reaching contrary findings in the Illinois Appellate and Seventh Circuit Courts. (See In Fidelity Services v. Hicks, where the First District held in 1991 that the loan at issue was not controlled by the DIDMCA because it was unclear that the trust deed at issue was a first lien and the federal law only applied to purchase money mortgages and dicta questioned  the preemption generally.  That decision declined to follow the earlier, 1988,  decision by the 7th Circuit in Currie v. Diamond Mortgage holding in favor of pre-emption. Additionally, there  then followed several unpublished decisions of the Northern District of Illinois, an opinion letter issued by the Illinois Attorney General in 1996, (Op. No. 96-37), and a 1998 letter issued by the Illinois Office of Banks and Real Estate, all of which also supported preemption.) 

Now,  the Seventh Circuit Court of Appeals adds more fuel to the fire of this debate with Reiser v. Residential Funding Corp., (7th Cir., August 19, 2004)  http://www.ca7.uscourts.gov/op3.fwx?submit1=showop&caseno=04-8017.PDF in a ruling on an interlocutory appeal raising the same issues.  Here the Plaintiff alleged that the lender violated Truth in Lending, RESPA,  and the Illinois Interest Act by charging excessive closing fees and fee splitting at the closing. The District Court below refused to follow the decision in Currie, noting that the state court had since ruled otherwise in Hicks  and Clark, and finding the state decisions “more persuasive”.  The Seventh Circuit  welcomed the opportunity and stated that “By treating Currie as having no more than persuasive force, the district court made a fundamental error…district judges must follow the decisions of this court whether or not they agree…A  decision by a state’s supreme court terminates the authoritive force of our decisions interpreting state law, for under Erie our task in diversity litigation is to predict what the state’s highest court will do. Once the state’s highest court acts, the need for prediction is past. But decisions of intermediate  state courts lack similar force; they, too, are just prognostications...until the state’s supreme court, which alone can end the guessing game, does so. Illinois has an internal division on this issue, with two judicial decision set against the view of two executive officials.  The state must resolve this conflict internally; restlessness at the federal level serves no useful purpose.”

Accordingly, the case was remanded with instructions to dismiss that portion of the complaint alleging a cause of action based on the Illinois Interest Act as federally preempted….. It seems we will continue to have conflicting decisions until the Illinois Supreme Court takes up and resolves the matter.

33. MORTGAGE FORECLOSURE; FEDERAL PROCEEDINGS FOLLOWING STATE FORECLOSURE AND THE ROOKER-FELDMAN DOCTRINE:

Marrietta Taylor lost her home in a state mortgage foreclosure filed in Indiana.  She then filed a separate law suit in the state court alleging that Federal National Mortgage Association and Waterfield Mortgage Company, her lender and its servicer, committed fraud upon her and the court by filing a ‘wrongful foreclosure’.  The lenders removed the case to federal district court, which then dismissed the case for lack of jurisdiction in Taylor v. FNMA, (7th Cir., July, 2004),  374 F.3d 529.  The basis for her allegation of wrongful foreclosure was the lender’s failure to accept payments tendered after a default because the loan had been referred for foreclosure and attorney’s fees incurred. She also alleged a violation of the Equal Credit Opportunity Act. The district court’s dismissal was based on the “Rooker-Feldman Doctrine”, which “derives its name from two decisions of the United States Supreme Court, Rooker v. Fidelity Trust Co., 263 U.S. 413 (1923) and District of Columbia Court of Appeals v. Feldman, 460 U.S. 462 (1983).  Simply put, the Rooker-Feldman doctrine ‘precludes lower federal court jurisdiction over claims seeking review of state court judgments…[because] no matter how erroneous or unconstitutional the state court judgment may be, the Supreme Court of the United States is the only federal court that could have jurisdiction to review a state court decision.”  

The District Court determined that the “injury” which Marietta Taylor  sought to redress was the result of the state court judgment of foreclosure rather than any independent action of the lenders.  She also had a reasonable opportunity to raise her allegations of wrongful foreclosure as an affirmative defense or counterclaim in the state proceedings. 

The Seventh Circuit opinion affirmed.   The focus of the determination is whether Taylor was seeking to present an “independent claim”, or simply seeking to set aside a state court judgment in a manner other than by a direct appeal. A claim  which is  “inextricably intertwined” with the state proceeding is barred, whereas “an independent prior injury that the state court failed to remedy” will not be barred. Even if a claim is inextricably intertwined, it may not be barred, however, if the plaintiff does not have a reasonable opportunity to raise the issue(s) in the state court proceedings. 

In this case, Taylor’s cause of action, although purportedly an “independent claim” under ECOA was entirely based upon the loss of her home.  The remedy sought was “to recover her home, or equal monetary value plus interest of 10% per annum, plus punitive damages.” The redress available for wrongful foreclosure or perpetrating a fraud upon the court is to set aside the judgment.   The Court also recognized that “Usually, Rooker-Feldman is raised by defendants when a disappointed state court litigant brings suit in federal court to overturn the state court decision…[however] the Rooker-Feldman doctrine should not be confused with res judicata….[and] We have not determined that Taylor is barred by res judicata…the res judicata issue (if there is one) is for the state court to determine on remand.”, and the district court’s dismissal order remanding her case to state court was affirmed.

.

34. MORTGAGES; LIEN PRIORITY and SUBROGATION REVISITED:

Over the last three years, the doctrine of conventional and equitable subrogation appears to be  gaining  strength and support. (See Aames Capital Corporation v. Interstate Bank of Oak Forest  (2nd Dist. July 31, 2000), and LaSalle Bank v. First American Bank, (1st Dist., September 12, 2000).  Another case in this area is the recent decision in Union Planters Bank v. FT Mortgage Companies, (5th District, July 17, 2003),  http://www.state.il.us/court/Opinions/AppellateCourt/2003/5thDistrict/July/Html/5020450.htm.  The doctrine is applied once again, and it is noteworthy that the decision was initially filed on June 11, 2003 as a Rule 23 ruling, but a subsequent motion to publish was granted on July 17, 2003. 

FT Mortgage appealed from the trial court’s ruling in favor of Union Planters Bank’s priority position. The facts in the case begin with a 1994 mortgage made by Charles LaFore and his wife Theresa to Delmar Financial for $120,000.  In 1996, the LaFores made a second mortgage to Equicredit for $28,000.  In February, 1998 the LaFores signed a third mortgage and note on their home to Magna Bank, (which late merged with Union Planters Bank) for $138,000.  Finally, in November, 1998, the LaFores made a loan with FT Mortgage for a “cash-out refinancing” for $148,000.  In the process the this refinancing, only the Delmar and Equicredit loans were disclosed by the LaFore application,  and the Union Planters February, 1998 mortgage originally made to Magna Bank, (mortgage #3), was not referenced. FT’s closing instructions to the title company, (Reliable Research), required its mortgage be in a first-lien position as a condition of closing.  Reliable’s title search only discovered two mortgages, (not the same two listed by the LaFores on their application); Equicredit and Magna/Union Planters, and did not reference the Delmar loan.  At closing, Reliable paid off only two mortgages,  Delmar and Equicredit, and did not payoff the Union Planters mortgage, leaving a $138,000 mortgage lien outstanding.  LaFore made no payments thereafter and Union Planters instituted a foreclosure action. FT filed a counterclaim for declaratory judgment that its lien was a  priority over the earlier recorded mortgage  of Union Planters under the doctrine of conventional subrogation.  The doctrine as applied here argues that since FT’s mortgage funded the satisfaction of the Delmar and Equicredit mortgages which were prior to Union Planters third position mortgage, it’s priority was subrogated to their 1994 and 1996 lien dates,  resulting in a priority lien over the 1998 Union Planters mortgage. The trial court granted Union Planters motion for summary judgment and rejected FT’s subrogation theory. 

The Fifth District reversed. Citing the Aames language that “the doctrine of first in time, first in right is not always as clear and obvious as it may seem”, Justice Kuehn notes that “Subrogation is a method by which one party  involuntarily pays a debt of another and succeeds to the rights of the other with respect to the debt paid….[and]…applies in the context of lien priority in that one party is subrogated to the lien priority of another.  Distinguishing between the two types of subrogation, (contractual or conventional and common law or equitable), the decision notes that conventional subrogation requires an express agreement between the parties and that the proponent of the theory must meet the burden of proving that no injury is done to an innocent party by application of the theory.  Here, the ‘express agreement’ element was met by the language in the mortgage requiring it be a first priority lien and the intent of the parties at closing as indicated by the closing instructions.  The element of ‘no injury’ was satisfied by the fact that Union Planters mortgage priority position was unchanged by the transaction; i.e., it was in a third position behind the Delmar and Equicredit mortgages before the transaction, and in  that same relative position when FT was subrogated to those mortgages by payment.  FT was only subrogated to the liens of Delmar and Equicredit tot the extent of the debts paid in the refinancing, and the since  “Presumably, UPB had constructive knowledge of these unreleased mortgages when it loaned its money to the LaFores. Consequently, UPB would be in no worse a position than it was in prior to the refinancing.”  The fact that the LaFores received some cash in the process of refinancing was a distinction that was not critical;  “Refinancing is somewhat of a guessing game”.   While Reliable was arguably negligent in its title search, the Court did not find this negligence imputable to FT in order to deny application of conventional subrogation.  
35. MORTGAGES; SPECIFIC PERFORMANCE & EQUITABLE MORTGAGES:

Nave v. Heinzmann, (5th Dist., November 21, 2003), http://www.state.il.us/court/Opinions/AppellateCourt/2003/5thDistrict/November/Html/5020091.htm , is a case that starts out looking like a simple specific performance action to enforce a contract for the sale of real estate of farm land, but is resolved by the law relating to equitable mortgages, and, in the end,  offers another excellent example of the confusion that happens, (presumably), when laypersons try to fashion their own transactional documents. 

Nave filed suit against Heinzmann to specifically enforce a contract for real estate.  His complaint alleged that on June 7, 1966, he delivered a check for $15,000.00 to Heinzmann, and they entered into a purchase contract.  The agreement identified the Plaintiff as the buyer,  Defendant as the seller,  and identified the $15,000 as “earnest money” to be applied to the  purchase price when the sale is consummated, with the balance of $10,000, (for a total purchase price of $25,000),  to be  paid on or before June 14, 1996.  The contact provided that if the purchaser defaulted the earnest money would be forfeited as liquidated damages, and stated that the Seller had a right to re-purchase the real estate up to and including December 30, 1996 for the sum of $25,000, “together with interest at the rate of 10%”; and, in the event of re-purchase, the Seller would be entitled to 100% of all growing crops, whereas if there was no re-purchase, Buyer would pay to Seller 1/3 of the seed and fertilizer expenses and receive 1/3 of the growing crops. 

The Defendant admitted the written contact and the delivery of the earnest money in the pleadings, denied the remaining allegations in the complaint, and raised no affirmative defense.  At trial, nonetheless, two very divergent “explanations” for the circumstances came forth.  

Nave testified that at the time Heinzmann entered into the contract, he had already sold 20 of the 60 acres purchased by Nave to one Irvin Bucholz.  Heinzmann told Nave  that he would clear the title to the property and then convey the entire parcel.  Nave stated that although he attempted to contact the Defendants on a number of occasions over a four year period but was unable to meet with Heinzmann and “determined that the defendants were hiding from him.”  He recorded the contract in 1998, (2 years after execution), and filed suit after making a demand for the deed in 2000, (approaching five years after the contract).

When Heinzmann took the stand, he testified that this contract was one in a series to transactions that he and his father had entered into with Nave over a four year period in which they used real estate contracts to provide security for loans by including re-purchase rights in the contracts; i.e., the transactions were actually loans in which real estate was used as collateral by giving Nave a contract to purchase, with a right to re-purchase to Heinzmann by paying the loan back.

The Appellate Court affirmed the trial court’s ruling adopting Heinzmann’s ‘version’ of the transactions as loans rather than contracts. Citing the Mortgage Act (765 ILCS 905/5), provision that every deed which is intended only as security in the nature of a mortgage, shall be construed as a mortgage despite the fact that it appears to be a deed absolute,  the opinion does not seem to be concerned that the document involved was a contract rather than a “deed”, noting that “The determination of this case, however, rests on whether the parties intended to enter into a contract for the transfer of a deed or intended to create a mortgage.”  Noting the positive presence of the four elements of consideration for an equitable mortgage, (relationship of the parties, circumstances surrounding the transaction, adequacy  of the consideration, and situation of the parties after the transaction), it was clear the intent of the parties was to create a security/loan transaction. This contract was one in a series of similar transactions which were loans. The re-purchase agreement were clearly loan-type circumstances, the parties did not change positions relative to the real estate, and, in  fact, Plaintiff waited two years before making a written inquiry and nearly five years before he filed suit on a contract that was to be performed within 7 days on its face.  The provisions relating to ownership of the crops implied security rather than an ownership interest.  And, “Agreements to reconvey are an indication that the parties intended  the transaction to be a mortgage and not a conveyance.”   Although the evidentiary requirement for an equitable mortgage is proof which “must be clear, satisfactory and convincing” here, the record supported the trial court’s determination that the parties intended a loan rather than a conveyance,  and was affirmed. Since there was no contract relating to conveyance there could be no specific performance of a conveyance transaction

Also affirmed was the trial court award of the return of the “earnest money” sum of $15,000 without the interest requested by Plaintiff. Stating that the “plaintiff’s claim for interest is unsupported”, the decision notes that “The plaintiff does not point to any party of the agreement providing for interest or the amount of interest”, and while “An argument could be made that the contract provided that interest would have been paid upon the repurchase of the land by the defendants.  Any claim by the plaintiff under this provision is unfounded because the court found that the plaintiff ’did not, within a reasonable time, make a demand to perform.”  
36. MORTGAGES; WHAT ISN’T AN EQUITABLE MORTGAGE:

In the January 2004 collection of recent cases, we noted that  what started out as a specific performance case actually became a case about an equitable mortgage in Nave v. Heinzmann, (5th Dist., November 21, 2003), http://www.state.il.us/court/Opinions/AppellateCourt/2003/5thDistrict/November/Html/5020091.htm .  In February, 2004,  Dick Bales gave us his insight from the title company’s point of view of equitable mortgages in the February, 2004 issue.  Now, through the courtesy of Mark D. Yura, we have the recent decision in 185 North Wabash, LLC v. Lake Wabash, LLC, (1st Dist., December 24, 2003) No. 1-03-0751, (to date not yet posted to the Court’s website),  to tell us a little more about what is not an equitable mortgage.  It all surrounds, of course, the discernable intent of the parties. 

Here, the Defendant was an LLC formed by  two attorneys with ‘many years of experience in buying and selling real estate’,  rather than a layperson. The property consisted of six lots and a 23-story office building designed by Daniel Burnham. The real estate taxes were sold for nonpayment extending from 1991 to 1996, and the tax buyers obtained a deed, but later entered into a ‘settlement agreement’ with the Defendant, LW LLC.  Under the agreement, LW LLC retained possession and leased the property, with an option  to purchase the property back during a seven month period for $6 million.  LW LLC was unable to obtain financing to exercise the option and approached the owner of an adjacent parking lot,  who agreed to purchase the property  for $6.5 million, (allowing LW to obtain title back from the tax buyer),  and lease the property back to LW for nominal rent with an option to repurchase for one year.   At the closing of this transaction, the adjacent parking lot owner formed 185 LLC and this transaction was structured so that 185 North Wabash purchased from LW.  LW paid a transfer tax of $48,750 at the closing, and received a lease for one year with an option to repurchase at a price equal to 185 LLC’s cost of acquisition, financing costs, plus between $500,000 and $800,000,  depending on when the option was exercised.   Prior to the expiration of the option date, LW delivered a letter to 185 LLC notifying of their intent to exercise the option and enclosing a check for $50,000.  The check was returned NSF. 185 LLC notified LW LLC that the it had not exercised the option properly and the option had terminated.  The issue came to a head two months after the expiration of the option period when 185 LLC filed an action to evict LW LLC, and LW LLC counter sued for declaration that the sale and leaseback with an option to repurchase actually constituted an equitable mortgage.  The trial court heard testimony from a number of attorneys and those involved in the transaction and ruled that this was a sale and not an equitable mortgage.  The First District, Third Division “Order” dated December 24, 2003 by Justice Leslie South, with Hoffman and Hall concurring, affirmed by defining  the circumstances under which a deed absolute may be considered an equitable  mortgage and reviewing the 13 factors which have been considered by the courts in deciding whether a conveyance is a mortgage rather than a deed.  (See Robinson v. Builders Supply and Lumber Co., (1st Dist., 1991), 223 Ill. App. 3d 1007, 586 N.E.2d 316, 166 Ill. Dec. 358. Noting that the intention of the parties is the focal point and that the evidence must be clear and convincing, giving deference to the trial court as the finder of fact, the record here indicated sufficient support to overcome an “against the manifest weight of evidence” standard to reverse on appeal.  The option agreement LW obtained was “a one year reprieve from certain loss of the property to the tax buyers”, and this was clearly sufficient consideration for a sale transaction. 

37. MORTGAGES; DOCUMENT PREPARATION, THE UNATHORIZED PRACTICE OF LAW and THE VOLUNTARY PAYMENT DOCTRINE:

While the bar associations have been generally successful in their actions against non-lawyers preparing legal documents in Illinois, the recent case of Jenkins v. Concord Acceptance Corp., (1st Dist., December 31, 2003), http://www.state.il.us/court/Opinions/AppellateCourt/2003/1stDistrict/December/Html/1022738.htm is an example of the Courts ‘drawing the line’ in this arena, and reads more like the recent cases finding no violation of truth in lending laws in favor of mortgagees  This case consists of 37 consolidated appeals, (the printed version of this case is 13 pages long, but the first 9 pages contain only the captions of the consolidated cases!),  and the plaintiffs appealed from the decision of the Circuit Court of Cook County dismissing their various actions alleging  the unauthorized practice of law brought against mortgage lenders and financial institutions who prepared notes, mortgages and related documents. The complaints argued that the institutions engaged in the unauthorized practice of law by preparing and filling out loan documents and then charging borrowers a ‘document preparation fee’ for doing so.  The remedy sought was restitution of the document preparation fees, plus a finding that the failure to disclose that their conduct was the unauthorized practice of law constituted Consumer Fraud, entitling the plaintiffs to attorney’s fees and costs. 

The defendant institutions filed motions to dismiss based on assertions that: (1) their conduction was not the unauthorized practice of law, (2) the plaintiffs did not have private right of action to sue for damages for unauthorized practice,  (3) federal preemption as to those institutions which were federally chartered barred the actions, (4) the Consumer Fraud Act does not allow claims for unauthorized practice of law, and (5) the voluntary payment doctrine. The Court based its decision entirely on the voluntary payment doctrine, and did not reach the remaining issues of law in affirming the trial court’s dismissal.

The voluntary payment doctrine provides that money paid voluntarily in response to a claim of right to payment and with knowledge of the facts by the person paying can  not be recovered solely because the claim is illegal, unless there is fraud, misrepresentation, mistake, or compulsion.  “Thus, to negate the applicability of the voluntary payment doctrine, one must not only show that the claim asserted was unlawful, but also that payment was not voluntary, that there was some necessity which amounted to compulsion…”  Here, the Court rejected the argument that the voluntary payment doctrine cannot be used to defeat public policy; (i.e., the unauthorized practice of law), and distinguished cases which recognized a cause of action to recover fees paid to unlicensed architects,  attorneys licensed in Wisconsin attempting to collect fees for work in Illinois, unlicensed grain brokers, real estate brokers, employment agencies, and physicians; all based on the fact that “In each of these cases the fees had not been paid, let alone voluntarily paid; thus there was no question of disgorging the fees.”  The financial institutions did not appear to have “held themselves out as attorneys”, and the document preparation fees were separately itemized from attorneys fees on the settlement statements.  “[T]he  illegality of the fee does not defeat the voluntary payment doctrine.”  Payment was voluntary and with knowledge of the facts.  This serves as a bar to recovery.

38. MORTGAGES; LATE CHARGES ON PAYOFF AND FAIR DEBT COLLECTION PRACTICES ACT:
Because of the impact the act has on mortgages and mortgage foreclosures, an area that requires continual monitoring by real estate practitioners is the Fair Debt Collection Practices Act, ( 15 U.S.C. Section 1692f).  A recent case from the Seventh Circuit Court of Appeals in this arena, Rizzo v. Pierce & Associates, (7th Cir., December 12, 2003), http://caselaw.lp.findlaw.com/data2/circs/7th/024129p.pdf,   affirmed a decision finding that there was no violation of FDCPA when post-acceleration late charges were collected on reinstatement, but nonetheless offers some interesting implications relating to collecting late charges in a mortgage default that indicates not all late charges need be paid under some circumstances. 

Michael and Louise Rizzo brought suit under FDCPA against their lender’s foreclosure attorneys alleging that Pierce & Associates improperly collected late charges from them.  When the Rizzos defaulted in their monthly mortgage payments, their lender accelerated the debt and referred the case to Pierce to file foreclosure.  The Rizzos then cured the default by paying the sums demanded,  reinstated the loan,  and the foreclosure was dismissed.  They later determined from a review of their loan history, however, that included in the sums collected from them were late charges imposed on monthly payments that accrued after acceleration and before reinstatement.  These, the Rizzos argued were “unlawful” and therefore improperly collected in violation of FDCPA. 

The note provided, as is typical of mortgage documents, that the lender was entitled to a late charge of 5% for any payment if it was not received by the 15th day of the month.  Elsewhere in the mortgage documents was a provision entitled “Borrower’s Right to Reinstate”,  that granted the borrower the right to pay all sums that would be then due had no acceleration occurred.  This, Rizzo appears to have asserted, was an ambiguity in the mortgage documents, and then cited the court to sixteen cases in support of their position that post-acceleration late fees are unlawful.  Circuit Judge Bauer acknowledged that “these cases uniformly stand for the proposition that a lender cannot demand payment of late fees for failure to make monthly payments after the loan has been accelerated.”  Noting that here, “The distinguishing characteristic of this case is the fact that the plaintiffs reinstated the note and mortgage.”, and “We find that the monthly payments are deemed to have been due each and every month on the dates set out in the mortgage and note.  We find this language to unambiguously require plaintiffs to pay the late fees.” The question before the court, however, was whether the FDCPA prohibited collection of the late fees.  Noting that there is no prohibition of collection of sums which are “expressly authorized by the agreement creating the debt or permitted by the law…We hold that defendants have not violated the FDCPA.”

Appearing to anticipate the confusion this ruling may cause, (i.e., collection of post-acceleration late charges is “unlawful”, but not a violation of FDCPA because they are authorized by the mortgage documents),  the majority opinion concludes:  “It should be noted that the Rizzos are no obligated to pay the late fees in all cases.  If, for whatever reason, the Rizzos did not want to pay the late fees, they were free to pay the loan as accelerated.  Such a payment would nullify any obligation to pay post-acceleration late fees.  Reinstatement essentially allows the borrower a second ‘bite at the apple’. It follows that the lender should not be penalized, nor the borrower rewarded, for a breach on the part f the borrower.”  

Judge Williams concurred, but pointed out  that: “Had the Rizzos attempted to reinstate during the statutory period, they would have been required to pay only the monthly payments and late fees that they had failed to pay in the months prior to acceleration…the majority’s opinion should not be read to hold borrowers liable for late fees on the monthly payments that would have come due in the intervening months had acceleration never occurred…i.e., acceleration stops the  payments from actually coming due…”

39. MORTGAGES: TRUTH IN LENDING,  ASSIGNEE LIABILITY AND RECOVERY OF OVERHEAD COSTS: 
Iver Johnson brought a foreclosure action against Kathy Johnson for non-payment of installments on a mortgage made to finance home improvement work in Johnson v. Thomas, (1st Dist., July, 21, 2003), http://www.state.il.us/court/Opinions/AppellateCourt/2003/1stDistrict/July/Html/1012045.htm.  Thomas filed a counter-claim alleging slander of title and violation of Truth in Lending relating to the circumstances of the loan origination.  During the trial, it was determined that Thomas initially entered into a contract for home improvement work for a total sum of $15,000 at her home in July 1995, with a  builder, Marvin Bilfeld, d/b/a Davenport Construction .  Bilfeld told her that while he would be responsible for the work, his “partner” Johnson would collect the monthly installment payments. Bilfeld then prepared,  and had Johnson sign,  loan and disclosure documents containing a number of blank areas; including the annual percentage rate, finance charge, amount financed,  and total of payments. As the work progressed Ms. Johnson became unhappy with the quality of the improvement work, and asked Bilfeld to make some corrections.   The contractor agreed, but stated that Johnson would have to pay and additional $3,000  for the work,  increasing the contract price to $18,000. She agreed, but stated at trial that she did not sign any new documents, and only later received copies of documents with  blanks filled in without her knowledge. From the evidence at  trial, it was clear that a number of documents had been altered using “liquid paper” without Johnson’s initials indicating her approval.  While Bilfeld attempted to explain the changes as reflecting the agreement to increase the price of the contract, the trial court “found Thomas to be a credible witness and ‘in no way’ believed Bilfeld’s testimony.”, and  awarded Thomas $6,000 for three TILA violations, denied the foreclosure, but ordered Thomas to pay $10,000 for the value of the work performed, and then granted Thomas’ attorneys fees and costs of $59,901.00.  Johnson was found to be a “creditor” under TILA due to the fact that Bilfeld held him out as his ‘de facto partner’ during the negotiations with Thomas. Johnson appealed this last finding.

Noting that the purpose of TILA is to “assure a meaningful disclosure of credit terms so that the consumer will be able to compare…and avoid uninformed use of credit and to protect the consumer against inaccurate and unfair credit …practices”, the First District affirmed the trial court’s finding that Johnson was liable under TILA, but only because “An assignee of a creditor is also liable for a creditor’s failure to provide the required disclosures when the TILA violation is apparent on the face of the disclosure statement.”  The use of ‘liquid paper’ to alter the documents without initials by Thomas made the violations here apparent on the face  of the disclosures and served to bind Johnson even though he was only an assignee. The trial court’s finding that Thomas’s testimony that the expiration date of her three-day right of rescission was not written on the disclosure when she signed it, and not extended when the contract amount was changed, also supported her right to rescind.  As to the other TILA violation, Johnson was not liable due to his status as an assignee and because the violations were not apparent on the face of the disclosures.    Even though an assignee is not liable for attorney’s fees under TILA for a creditor’s failures where he “had no notice of TILA disclosure violations at the time of an assignment” under cited case law, the fact that the violations here were “apparent on the face” of the documents rendered Johnson liable for Thomas’ attorney’s fees under the Act.

The final aspect of the decision that has garnered some comment, (See ISBA Commercial, Banking & Bankruptcy Law Section Newsletter, December 2003, Vol. 48, No. 3), is the review of what are recoverable costs under TILA and the Illinois Code of Civil Procedure, (735 ILCS 5/5-108). The trial court’s award in favor of Thomas included  $9,000 in costs.  This  included computer legal research, photocopying, postage, facsimile, messenger fees, and court reporter costs. Johnson argued these were “overhead” costs not properly allowable.  Remanding for further determination, the First District points out that “overhead charges” which are “fixed” that attorneys regularly incur regardless of specific litigation such as telephone, and in-house photocopy, paralegal, secretarial costs are not recoverable.  Recoverable costs include those charges for expenses incurred to third parties and specifically in furtherance of a particular cause of action, such as expert witness fees, special process expense, deposition and court reporters, filing fees and outside messenger services.  Minimal expenses such as telephone charges, postage and photocopy charges “should be treated as overhead costs in that they are routinely incurred in virtually every legal matter handled...Only when such expenses are extraordinary in terms of volume and costs, e.g., in class action suits requiring extensive mailing or voluminous copying, should they be recoverable.” Fees for computerized legal research have been found to be recoverable, but courts have also observed that there is a corresponding benefit in reduced research time expended.  Regardless of whether the fees are paid in-house or to third parties, however, they must be reviewed and found to be reasonable and necessarily incurred.  For this determination, the case was remanded to the trial court.    

40.  MORTGAGES: TRUTH IN LENDING - GROSSLY OVERSTATING IS NOT A MATERIAL NON-DISCLOSURE OF AMOUNTS THAT CAN BE CALCULATED:

Another Truth in Lending case that was reported in the 7th Circuit this summer is Carmichael v. The Payment Center, (7th Circuit,. July, 2003) http://www.ca7.uscourts.gov/op3.fwx?yr=02&num=3958&Submit1=Request+Opinion .  Carmichael alleged that The Payment Center violated TILA in making the disclosure of the finance charge and total of payments.  The mortgage was for $69,000 for home remodeling. There were to be 12 monthly installment payments of $709.79 and a final “balloon payment” at the end of the year. The Carmichaels made several of the monthly payments, but then attempted to rescind the loan based on Truth in Lending disclosure errors.    The TILA statement provided to the Carmichaels was accurate “except for two glaring errors: it greatly overstated the finance charge as $188,716.76, and it likewise overstated that the Carmichaels’ total of payments would be $257,716.76. Both amounts due under the loan contract were only a fraction of the numbers listed.”  The Carmichaels eventually paid the loan off, and then sought to rescind the loan during the statutory extended rescission period of three years which applies when the creditor makes a material non-disclosure.  The trial court granted The Payment Center’s motion for summary judgment, finding the disclosures satisfied TILA, and the Seventh Circuit decision by Judge Manion affirms.  
Noting, (as did the Court in Johnson v. Thomas) that the purpose of TIL is to allow consumers to compare credit so they can make informed decisions in using credit, the Court nonetheless held that the provision that “requires lenders to disclose accurately the number, amount and due dates or period of payment scheduled to repay the total of payments.”, (15 USC 1638(a)(6), was not violated here.   The fact that the TILA disclosure did not state the amount of the 13th payment, (i.e., the balance due on the loan balloon date), did not violation the disclosure requirement of a stated “amount” because “Although the word ‘amount’ as contained in Section 1638(a)(6) is susceptible to different definitions, Regulation Z makes it clear that there are instances in which a creditor may satisfy the amount requirement without providing a dollar figure.”  (This is noted to be consistent with prior decisions holding that “due dates” requirement could be met even where the creditor provided no precise date,  as along as the borrowers had information from which they could determine the date.)  Here, since the Carmichaels could have calculated the unpaid principal balance on their loan after the 12th payment using the information provided with “a method that would enable a reasonable consumer to calculate the dollar figure of the final payment”, there was no violation. The Court rejected the Carmichael’s contention that since the amount was not specifically stated, they could have incorrectly calculated the amount due by taking the misstated total of the payments disclosed, ($257,716.76), subtracted the total of their payments, ($8,516.88), to arrive at an erroneous and exaggerated balance due of $249,199.88.  “Such an ‘easy’ assumption would be ridiculous where, as here, the original loan was for $69,000.”, and “TILA  immunizes creditors from liability under the Act where, as here, they overstate a disclosure affected by a finance charge. Section 1605(f)(1)(B)….The Act protects consumers only when the stated amount is less than the amount required to be disclosed.”  The finding  “as a matter of law that PCI did provide the requisite information, it follows that the Carmichaels were not entitled to the extended rescission period” that  is granted by TILA where the creditor fails to deliver the required disclosures.

41. MUNICIPAL ORDINANCE VIOLATIONS:  HOUSING COURT AND MANDATORY DAILY FINES:

The oft quoted reference to the making of laws and sausages probably applies to what occurs in housing court on a daily basis as well.  The case of City of Chicago v. Alessia, (1st Dist., March 31, 2004), offers an excellent example of what happens when complacency takes over with a ‘surprising resulting’ fine.  The City of Chicago brought suit against Alessia for completing construction work on three properties that exceeded the work specified in the permits granted.  On one property Alessia obtained a permit to repair the roof, but actually enlarged a dormer as well.  On the second property, the permit allowed him to replace a furnace and humidifier, but he also constructed a new porch and balcony.  On the third property, Alessia applied to make minor repairs to the interior, windows and roof, but additionally decided to build a front and rear exterior porch.  When suit was filed and progressing, Alessia applied for “post construction permits” for the excess work some  ten months after the complaints were filed.  On inspection, the work completed  actually passed code officer’s review.   Alessia did not, however, file an answer or affirmative defense to the City’s Complaint;  apparently believing, as do many who appear in Housing Court, that the correction would result in the case being dismissed with a minor fine and some court costs.  At the hearing before the trial court as the case came to an end based on a inspector’s “full compliance” report, the parties stipulated to the dates the excess work was completed and a corrective permit was issued for each of the three properties, but did not actually calculate the number of days in which Alessia was in violation of the Municipal Code for failure to obtain the proper permits. The trial court entered judgment fining Alessia $20,000 to be paid within six months.  The City filed a motion to reconsider pointing out that the Municipal Code provided for a mandatory minimum fine of $100 per day and not more than $500 per day  for each day construction, repair or alteration shall have existed without a permit.  (Chicago Municipal Code Section 13-12-050)  The trial court increased the fine to $21,000, but denied the motion to reconsider and the City appealed.

The decision by Justice Fitzgerald Smith leaves no doubt where the Court is going when it begins with the provisions of the Code requiring application for a permit, presenting plans describing the work, and requiring a new permit if the plans are altered in any way.  Specifically noting that the Code provides for a mandatory penalty within the specific parameters of “not less than $100.00 and not more than $500.00 for each day” by the use of the language “shall”,  the decision holds that “Our courts have consistently applied this principal in similar causes, finding fines issued below the minimum amount mandated by statutory code to be improper, and calling for their vacation and remand with orders to recalculate the penalty pursuant to the specific statutory range.”   Here, the stipulation of dates by the parties left no alternative but to conclude that the total number of days the three properties were in violation was a minimum of 3,537, and the resulting fine could be no less than $353,700 based on $100 per day.  Remanding the case for the imposition of the fine according to the calculation, the decision notes:  “Finally, we address defendant’s (Alessia’s) assertion that, based on the “uniqueness of housing court”, the case be remanded with an opportunity for him to file an answer with affirmative defenses and obtain an entirely  new trial”, because “Defendant insists that housing court proceeds at such a fast pace that the formal legal procedure of filing pleadings and answers, conducting discover and taking depositions is not followed…”. Rejecting this plea, (“However, defendant provides us with no legal citation for such an assertion, and we know of no legal precedent that excludes housing court, or any other court in this state for that matter, from our rules of civil procedure.”),   the Court references the fact that there were nine appearances over a seventeen month period of hearings leading up to the trial date, giving the Defendant ample opportunity to assert any defense to the underlying cause or statutory fines as requested in the complaint. Having failed to do so, his assertion that he was ‘unfairly surprised’ when plaintiff sought damages  under the Code was “incredulous”.    So much for the belief correction will result in the case being dismissed with a minor fine and some court costs.   

42. MUNICIPALITIES; MANDITORY WATER SERVICE CONNECTION CONSTITUTIONALITY:

The issue on appeal in Village of Algonquin v. Tiedel, (2nd Dist., December, 2003), http://www.state.il.us/court/Opinions/AppellateCourt/2003/2ndDistrict/December/Html/2021383.htm , was whether the Illinois Municipal Code gives municipalities the power to require private homeowners abandon their private wells,  connect to the municipal water supply,  and receive and use the water furnished by the municipality. Two property owners, Randy Tiedel and Mark Barzyk, refused to obtain permits to connect to the Village water system as required by ordinance and filed motions to dismiss pursuant to Section 2-619 of the Code of Civil Procedure.  They argued that the Illinois Municipal Code did not give Algonquin authority to require private homeowners to abandon their private wells, and that the mandatory requirement violated their constitutional rights . 

The facts as stipulated were that neither of the owner’s wells had failed due to either lack of water, neither was contamination,  nor had either been maintained in an unsanitary fashion.  The Ordinance requiring connection was in effect as of 1997, whereas the water main at issue was not constructed until 2000,  and Defendants also argued that the language of the ordinance (“The owners of …properties situated within the Village in which there is now located a public water main, shall be required to make connection to the public water main. ”),  made it inapplicable to them.  This construction was rejected as requiring the “absurd result” that “would force the Village to pass a new ordinance each time the public water main is extended.”

Affirming the trial court’s determination that protecting the public health and general welfare is a valid exercise of police power, and that the  mandatory water supply connection  is rationally related to the legitimate purpose of protecting the Village’s health, safety and welfare, Justice Byrne’s opinion declares the  ordinance is constitutional.  While there are no Illinois cases that have directly found that a mandatory connection scheme is constitutional, connection to a municipal sewer system has been held by the Illinois Supreme Court to be a valid exercise, and “We perceive no meaningful distinction between mandatory sewer connections and mandatory waste water connections.” Additionally, other jurisdictions from Mississippi to Montana,  New Jersey,  Utah and Virginia have held that mandatory abandonment of private wells and connection to municipal water supply is a legitimate exercise of police power.  Regulating the water supply and providing a source of pure water is a precondition for the health of the community.  It is not necessary that there be a crisis, unsanitary condition or catastrophe.  “…a local govern body must necessarily enjoy broad discretionary powers to protect the public health and general welfare of its residents and must anticipate the potential for problems that may arise.”, citing Stern v. Halligan, (3rd Cir., 1998), 158 F.3d 729…. “Accordingly, we hold that the Village can mandate that defendants connect to the municipal water system and require that they pay for the service.”  

43. OIL AND GAS LEASES; TERMINATION FOR NON-PRODUCTION:

Dart v. Leavell, (5th Dist., July 25, 2003), http://www.state.il.us/court/Opinions/AppellateCourt/2003/5thDistrict/July/Html/5020441.htm affirmed the trial court’s finding that the lease granted to Leavell had been forfeited due to non-production according to its terms.  The four production wells and an injection well were all run by electricity, and at trial Dart testified that as he was farming the land around the wells,  he noticed they had stopped pumping and vegetation had grown up around them over an 18 month period. The account supervisor at the local electric coop testified that their records indicated only a minimal usage and that the service was cut-off for nonpayment at one point.   The Defendant testified he did not abandon the wells  and explained did not pay the electric bill because he intended to install a new pump house.  He also testified that oil prices were depressed during the period in question and that he had found it unprofitable to run the wells at that time.  

The lease provided that the term was for a primary term of  six months and thereafter for  “as long as oil…products or any of them is produced.”   The law in Illinois is that an oil and gas lease may be “abandoned by the cessation of operations for an unreasonable length of time…[and]…The long-standing rule is that ‘temporary cessation of production after the expiration of the primary term is not a cessation of production within the contemplation and meaning of the ‘thereafter’ clause  if, in the light of all surrounding circumstances, reasonable diligence is being exercised by the lessee to continue production of oil or gas under the lease.”  Here, the trial court determined that Leavell was not diligent and rejected his assertion that that the depressed prices of oil justified his cessation of operating the wells.  

The Fifth District noted that unprofitability did not actually prevent operation of the well, just made it unprofitable,  and there was no provision in the lease excusing production in the event of a market depression.  The trial court’s determination that the reasons for lack of production were not “matters beyond their control and that the defendants failed to show reasonable diligence to continue production under the lease”, was not against the manifest weight of evidence. 

44. OIL AND GAS LEASES; STATUTORY ATTORNEY’S FEES FOR FAILURE TO RELEASE ON APPEAL:

Another oil and gas lease case from the Fifth District, Maschhoff v. Kockenkemper, (5th Dist.,  October 21, 2003), http://www.state.il.us/court/Opinions/AppellateCourt/2003/5thDistrict/October/Html/5010981.htm  deals with whether the Illinois Oil and Gas Lease Release Act, (765 ILCS 535/2), entitles the owner of the land to an award of  attorney’s fees incurred on appeal under the statutory recovery scheme.  The Act, in a manner that is akin to a similar  provision in the Illinois Mortgage Release Act, provides that when any oil or gas lease becomes forfeited it is the duty of the lessee to record a release in the county Recorder’s Office within 60 days without any cost to the owner of the land. The Act also provides that if the lessee fails or refuses to record the release,   and lessor is required to resort to litigation,  the lessee shall be liable for “all costs by such action, including a reasonable attorney fee to be taxes as costs” upon the entry of a judgment. (765 ILCS 535/2)  In this case, the lessee appealed the trial court judgment in favor of the lessor, and after the appellate court affirmed the judgment, the Plaintiff  sought an award of additional attorney’s fees and cost to cover the expense of defending the appeal after the mandate was returned to the trial court.  The Defendant argued that the Act only provides for an award of fees incurred up to the entry of judgment, and did not include fees for the not appeal. 

Beginning with a succinct but excellent summary of the “American Rule” that parties to litigation must bear their own attorney’s fees and costs, Justice Chapman notes that statutes that are in derogation to common law are to be strictly construed.  Because  there is no case on point to date, the briefs of the parties argued “by analogy” to cases under other statutory schemes such as the Illinois Human Rights Act and eminent domain proceedings,  but the Court’s decision rests on cases under the Consumer Fraud and Deceptive Practices Act.  Noting that “The plaintiff here had no choice but to defend the appeal as a continuation of the underlying claim”, and that “the statute itself states that the goal is that the proceeding to enforce the claim is to be achieved ‘without any cost to the owner or owners of the land.”, the mandate of the legislature that the lessee “shall” pay “all costs” was deemed to include the expenses of the appeal, including attorney’s fees.  

45. PREMISES LIABILITY; INVITED GUESTS AND IMMUNITY UNDER THE RECREATIONAL USE OF LAND AND WATER AREAS ACT:

Every winter it seems at least one case about slipping and falling on ice covered sidewalks comes along.  This year, the Illinois Supreme Court considered whether homeowners who made a sled run in their backyard were immune from liability for injury under the Recreational  Use of Land and Water Areas Act, (745 ILCS 65/1), to invited guests in Hall v. Henn, (December 18, 2003), http://www.state.il.us/court/Opinions/SupremeCourt/2003/December/Opinions/Html/95431.htm.   Time and Sue Henn built a “luge-like” sled run, complete with a platform and steps with snow, sprayed with water and hardened into ice in their backyard. Only invited guests who received the Henn’s permission were allowed to use the run, and only when they were present to supervise.  A neighbor telephoned and asked of her family and a friend visiting could use the run and permission was granted. The visitor, Ellen Hall, slipped and fell on the stairs after a couple of runs and was knocked unconscious, fractured an arm ,and tore a knee ligament. The Defendants successfully moved the trial court for summary judgment in the negligence action filed by Hall based on the Act.  The Second District Appellate Court reversed in an unpublished decision, holding that the Act’s protection did not apply because the run was not made available for public use.  The Supreme Court affirmed.  

The purpose of the Act is “to encourage owners of land to make land and water areas available to the public for recreational or conservation purposes by limiting their liability toward persons entering thereon for such purposes.” Section 3 of the act provides that where the owner invites or permits people to use the property for recreational or conservation purposes without charge, there is no assurance that the premises are safe, no status of invitee or licensee granted to someone using the land, and no assumption of liability for any injury to one who enters on the land or is injured by any natural or artificial condition, structure or personal property. The Act does not apply where a fee is charged for use of the land, and does not protect an owner who engages in willful or wanton conduct.  

Under the Supreme Court’s interpretation of the statute,  the Act also does not protect an owner who limits use to invited guests rather than offering the use to the general public.  Even though the Henns offered their land for use for recreational purposes, Justice Thomas holds that the legislature only intended the protection of the act to extend to  persons who opened their  land to the public generally.   Because the Henns only allowed invited guests to use the sled run, they were not among the intended group of owners of land who “make land and water areas available to the public” and therefore were not protected. Although it might appear to be counter-intuitive for owners to allow the general public free access to their land,  the decision notes that this is the limited scope of the intended protection offered by the legislature.  “[W]ere we to ignore section 1’s express caveat that the property in question [must] be made available for such purposes to the public, we would largely eliminate premises liability in this state.”  The purpose of the legislature was to encourage public recreational and conservation use of land by insulating owners against liability, and not to protect owners from suit by their invited guests.   

46. PREMISES LIABILITY; OPEN AND OBVIOUS RISK, DISTRACTION EXCEPTION, DELIBERATE ENCOUNTER EXCEPTION, AND BALANCING TEST:
In Bonavia v. Rockford Flotilla 6—1, Inc., (2nd Dist., April, 2004), http://www.state.il.us/court/Opinions/AppellateCourt/2004/2ndDistrict/April/Html/2030338.htm,  Justice Byrne’s opinion  presents a comprehensive review of the law of premises liability, the general rule relating to ‘natural accumulations’ on property,  and the related distraction and deliberate encounter exceptions in affirming the trial court’s grant of summary judgment to the Defendant. 

The Plaintiff s were Michael Bonavia and his wife Mary,  suing over personal injury that occurred to Michael when he slipped and fell on the boat launch run by the Defendant Rockford Flotilla on Rockford Park District property.  Michael was removing a portable toilet weighing 35-40 lbs from his boat when he slipped and fell on a concrete sep adjacent to the  ramp. He had visited the launch area four times prior to the day of the incident. The weather was clear and the sun had not yet set when the accident occurred on the second or third of Michael’s trips from the boat to his car.  He testified that he had noticed that the ramp and step were covered with algae, the surrounding area was overgrown by weeds and strewn with twigs and gravel, and that some boards on the pier were broken or missing.  There was a sign near the ramp that warned “Caution, Slippery When Wet”. When Michael fell, he did not seek medical attention immediately, but later that night was taken to the hospital by ambulance when his pain did not subside, and there diagnosed as suffering with broken ribs. 

The Defendant moved for summary judgment based on the position that it did not owe Michael any duty to prevent his injuries because the cause of his fall was due to “a natural accumulation of algae”.  The trial court granted summary judgment and the Second District affirmed. 

A plaintiff must prove a duty owed, a breach of that duty,  and resulting damages to recover in negligence. Here, there was a question of the duty element based on the fact that “a possessor of land is not liable to his invitees for physical harm caused to them by any activity or condition on the land whose danger is known or obvious to them, unless the possessor should anticipate the harm despite such knowledge or obviousness.” This is the “open and obvious danger” rule. It is generally applied to situations in which there is a ‘natural accumulation’ of elements that lead to injury; (i.e., a property owner has no duty to remove a natural accumulation of snow or ice unless he voluntarily does so and his actions result in an unnatural accumulation because such natural accumulations are open and obvious.)    There are two exceptions to the general rule about natural accumulations: (1) where there is reason expect the person’s attention may be distracted, (the “distraction exception”), and (2) where there is a reasonable expectation that the person may proceed regardless of the known and obvious danger because the advantages outweigh the risk, (the “deliberate encounter exception”).  Here the distraction exception was not applicable because Michael had visited the  area four times earlier, made one or two trips prior to the incident, and the “Caution, Slippery When Wet” sign gave him warning; therefore he had not basis upon which to claim to simply  be ‘distracted’.  Likewise, the deliberate encounter exception was not applicable here because Michael  had an alternative route that would have avoided the algae and vegetation. A less risky  alternative made Michael’s actions a voluntary assumption of the risk, negating the exception to the rule.  Finally, applying the ‘Balancing Test” to the (1) reasonable foreseeability of the injury,  (2) likelihood of injury, (3) burden of guarding against injury and (4) the economic consequences of the burden,  supported a finding of no duty by the Flotilla to Michael. The likelihood and forseeability of Michael’s injury were slight when compared to the burden and consequences of imposing a duty and liability, and , in any event “the record indicates that the Flotilla met this burden by posting a sign warning of the risk of slipping on the launch ramp.  Therefore, even if the Flotilla owed a duty to warn Michael of the slippery slope, the Flotilla met his burden.”   

47. PREMISES LIABILITY; SNOW PLOWING AND DUTY TO TRAVELERS ON ADJACENT ROADWAY:

Every time I try guess the holding in a premises liability case these days, it seems I can’t get it right.  For all of the other real estate lawyers who get these questions asked of them by their clients and suffer from the same inability, the recent case of Raffen v. International Contractors, Inc., (2nd Dist., June, 2004), http://www.state.il.us/court/Opinions/AppellateCourt/2004/2ndDistrict/June/Html/2030936.htm   may be of some help.  Dean Raffen was killed when he was thrown from the car his sister was driving when it collided with another auto exiting the driveway of International Contractors on a frontage road.  The accident occurred in January, and the Plaintiff contended that a snow pile next to the landowner’s driveway prevented the drivers from seeing each other and proximately caused the accident.  International Contractors moved to dismiss based on its position that it owed no duty to travelers on the adjacent roadway.  The trial court agreed and granted the motion.  The Second District Appellate Court reversed and remanded. 

The issue was whether International Contractors was negligent because it failed to properly remove snow from its property, piled the snow in such a way that it obstructed the view of drivers exiting and traveling adjacent to its exit and created an unsafe ingress and egress situation for which it should be liable. Holding “We believe that a reasonably thoughtful person piling snow at the edge of a frontage road would take that [creating a snow pile large enough to block the view of oncoming traffic] into account and would alter his actions accordingly.”, the Court  found the situation reasonably foreseeable.  As such, a landowner has a duty, once it undertakes to plow snow, to take care that it not do so in such a manner that obstructs the view of motorists on the roadway. (See also Ziencina v. County of Cook, (1999) 188 Ill.2d 1, where the Illinois Supreme Court deals with the issue of overgrown foliage similarly, but reached a different result based on the fact that the driver’s independent negligent acts were the cause of the accident.)  The magnitude of the burden of requiring a landowner to pile snow in one location rather than the other to avoid obstruction is not great, and the consequents of placing that burden are appropriate since the landowner is in the best position to prevent the circumstance giving rise to the incident. 

48. PUBLIC WORKS DAMAGE TO REAL PROPERTY: METROPOLITAN WATER RECLAMATION ACT AND COMPENSIBLE ‘TAKING’:

If you only read the headnotes, Pineschi v. Rock River Water Reclamation District, (2nd Dist., March 16, 2004), http://www.state.il.us/court/Opinions/AppellateCourt/2004/2ndDistrict/March/Html/2021337.htm, appears to be a case in which a Section 2-1401 petition to vacate a default judgment is denied.  The decision’s focus on the “meritorious defense” aspect of the case, (i.e., that the Water Reclamation District didn’t have a meritorious defense), makes the case good reading for real estate practitioners. Pinesche brought an action against the Water Reclamation District when, in the process of maintenance on the sewer system in the Plaintiff’s subdivision, black water and fecal matter backed up into the basement of their home and lot.  The six count complaint alleged the District was negligent, guilty of trespass, create a nuisance, sought damages under Section 19 of the Metropolitan Water Reclamation District Act, (70 ILCS 2605/19) and sought compensation for a “taking” of plaintiff’s property  when they had to evacuate the property for several days under the Illinois and United States Constitution. 

A default order was entered when summons was served on the agent of the District and no appearance or answer was filed and an award of $12,523.25 granted to Pinesche.  The District filed a motion to vacate attacking the form of service of process in the trial court, lost, and on appeal argued that the trial court abused  its discretion when it refused to vacate the default.  The Appellate Court’s decision first noted that simply because the trial court indicated the facts were “close” on the issue of proper service does not create a basis for appeal.  The return of a summons is prima facia proof  of service that can be overcome only by clear and convincing  evidence.   “A person’s mere testimony that she was not served is insufficient to overcome the presumption of service. Then, focusing on the existence of a meritorious defense under the Code, the decision notes that Section 19 of the Metropolitan Water Reclamation District Act does not require negligence for recovery and finds that the Section applies to “repair” of the sewer under the language of  “construction, enlargement or use”.  Even stronger is the application of the law that the deprivation of use by the homeowner, while only a ‘temporary taking’, is compensable under the U.S. and Illinois Constitution.  “If government makes your house uninhabitable, that is taking your property even if you retain a clear title…a temporary taking is as subject to just compensation as is a permanent one…it is simply not the law that only intentional appropriations of property are actionable. Compensation is required when the noise and disruption from airplane overflights render property essential unusable…when the construction or operation of public works results in the deposit of water or earth onto property, thereby destroying or impairing the property’s usefulness.”

49. REAL ESTATE BROKERS; BUYER’S BROKER LIABILITY FOR LEAD BASE PAINT DISCLOSURES:

In Griffin v. Rodney Bruner and Century 21 Country North, Inc., (2nd Dist., July 2003), http://www.state.il.us/court/Opinions/AppellateCourt/2003/2ndDistrict/July/Html/2020898.htm , the Plaintiff was the purchaser of a residence which proved to have lead based paint after the closing.  The Plaintiff’s son became ill with lead poisoning, and a subsequent inspection resulted in the discovery of harmful levels of lead based pain in several rooms in the house. Rodney Bruner and Century 21 were the “Buyer’s Broker”, but were compensated through a commission splitting arrangement with the listing broker, Carter Realty.   Count II of the Complaint sought money damages, attorney’s fees and court costs against Bruner and Century 21 under the Residential Lead-Based Paint Hazard Reduction Act of 1992, (42 USC Section 4852d(a)(4)  )  The Realtor filed a motion to dismiss pursuant to 2-615 of the Code of Civil Procedure alleging that the Act does not apply to him inasmuch as he was not the seller’s agent under Illinois law and sufficient facts were not alleged to support n allegation that he knowingly violated the Act.   The trial court granted the motion to dismiss. The Second District affirmed. 

Under the Illinois Real Estate Salesperson’s Licensing Act of 2000, the source of the Realtor’s commission is not the determining factor of agency.  The Northern District of Illinois has held that a buyer’s agent, even one that is compensated via a commission sharing agreement with the seller’s agent, is not liable under Section 4852d(a)(4).   (See Flowers v. ERA Unique Real Estate, (N.D. Il., 2001), 170 F.Supp. 840),  and the Second District, although not bound by this precedent, was “persuaded by the fact that the only two federal decisions addressing the issue reach the same results with the same reasoning”, alluding also to a federal district decision from Maine.  Section 4852d(a)(4) requires an agent to ensure compliance with the lead paint disclosures, but the Buyer’s Broker here was not a sellers’ “agent” for the purposes of the act and therefore not responsible for failure to disclose. 

50. REAL ESTATE BROKERS; TERMINATION OF EXCLUSIVING LISTING AGREEMENT,  LIQUIDATED DAMAGES, ARBITRATION AND PERSONAL LIABILITY:

The exclusive listing agreement between the owner , Kostiner, and Jameson Realty Group to market seventeen condominium units in a Chicago apartment building was terminated by the owner after four units had been sold and thirteen units were remaining. Jameson Realty Group v. Kostiner,  (1st Dist., July, 2004), http://www.state.il.us/court/Opinions/AppellateCourt/2004/1stDistrict/July/Html/1032914.htm  The Realtor, pursuant to the provisions of the contract relating to submission to arbitration filed a grievance before the Chicago Association of Realtors to recover commissions.  The Arbitration Commission dismissed the matter “as it fails to merit further consideration”, agreed to later consider the case,  and set an arbitration date;  but in the interim, the Owner’s attorney advised the Commission in writing that his client “must respectfully decline the current invitation to arbitrate.”  Jameson filed a complaint in the Circuit Court for breach of contract and damages based on a liquidated damages clause in the listing agreement and other relief. After a bench trial, the court held that the Realtor had used its “best efforts” to sell the units and that the owner had improperly terminated the listing agreement.  As a result, the validity of a liquidated damages provision in the contract requiring Kostiner to pay Jameson an amount equal to the 5% agreed upon commission payable on the full price of each unsold unit as set forth in a price list attachment came under the Court’s scrutiny.  The trial court warded Jameson damages in the amount of $261,820, representing the 5% commission on the list price.  The First District decision by Justice Quinn affirmed, holding the liquidated damages provision valid. 

As a general rule, a liquidated damages provision will not be enforced unless it is clear that (1) the parties intended to agree in advance to the settlement of damages, (2) the amount of the liquidated damages was reasonable at the time of contracting and bears some reasonable relationship to the damages which might be sustained, and (3) actual damages would be uncertain or difficult to prove.  Additionally,  liquidated damages which operate as a “penalty” for nonperformance or serve as a “threat” to secure performance will not be enforced. Illinois Courts have previously considered liquidated damage provisions in numerous real estate contract actions between buyers and sellers, (see the decision for an excellent listing of citations), but had not yet considered these provisions in a real estate brokerage contract context.  Here the Court holds that “there is no reason to treat a liquidated damages provision in a real estate brokerage contract differently.”, but noted that “There is no fixed rule applicable to all liquidated-damages agreements, and each one must be evaluated on its own facts and circumstances.”, to determine that actual damages would be uncertain or difficult to prove at the time of contracting, and that the liquidated damages clause is for a specific amount for a specific breach and reasonable in light of the anticipated or actual loss caused by the breach.  Following the Restatement (Second) of Contracts, Section 356, the Court holds that “Compensation associated with real estate contracts [in a broker context] is by its nature difficult to estimate since what is being compensated is the presence of a ready, willing and able buyer, regardless of any real effort or expenditures on the part of the agent…Thus, the real estate brokerage contract context offers and ideal setting for such a clause”.  Here the liquidated damages provision was clear and unambiguous on its face, the amount of damages specified by reference to the attached list setting forth the price of the units to be multiplied by the 5% agreed upon commission rate, and the amount bears a reasonable relationship to the damage Jameson would incur upon termination given the fact that it would be deprived of the opportunity to present buyers regardless of how much time and effort was or was not required. 

Turning to the owner’s argument that the matter should have properly arbitrated, the Court held that Kostiner had waived  his right to arbitration.  He had indicated in writing that he did not intend to submit to arbitration and never participated in arbitration.  Accordingly, on appeal, the owner could not be permitted to argue that the Realtor was bound  by the Commission’s initial determination that that matter lacked merit; “…a contractual right to arbitrate can be waived as with any other contract right ‘when a party’s conduct is inconsistent with the arbitration clause, thus indicating an abandonment of the right to arbitration.’ ”

This case also has an interesting discussion relating to the owner’s contention that Jameson breached the contract when its designated exclusive agent refused to work with Kostiner because he was “abusive and rude”.  Noting that it was his own behavior that caused the particular agent to quit, the Court held that the owner was not entitled to terminate the agreement because he, himself, had breached his duty to cooperate fully with the Realtor, as well as his duty to act in good faith, and there was nothing in the contract indicating that only this agent would work on the project giving  the owner the right to terminate if she did not.   Finally, by his statement of “fine, lets go on, get somebody else” to the managing broker upon advice of the agent’s unwillingness to work on the project;  and then waiting six months to terminate, the owner waived the right to terminate and acquiesced in the substitution of another sales agent.

Kostiner was also held to be personally liable for the award despite his argument that he was merely acting as the agent  for the true owner of the property, 844 West Adams L.L.C.  Noting that there was nothing on the face of the listing agreement that indicating Kostiner was acting as an agent for another, the trial court properly applied the law and held him personally liable.  “An agent who contracts with a third-party on behalf of an undisclosed or partially disclosed principal is liable personally on the contract…The reason for the rule is reliance…If the agent would avoid personal liability, the duty is on him to disclose his principal…There is no hardship in this rule of liability against agents who do not disclose their principals; they always have it in their power to relive themselves from such liability…”

51. REAL ESTATE CONTRACTS;  FRAUDULENT CONCEALMENT AND SUBROGATION:

Gregg purchased a residence from DiPaulo.  After closing, Gregg discovered the property was infested with termites, and made a claim on their homeowner’s policy with CNA.  CNA paid the cost of repairs and remediation and then sued DiPaulo for common law fraud based on false statements and concealment as subrogee of Gregg in Gregg v. DiPaulo, (July, 2003), http://www.state.il.us/court/Opinions/AppellateCourt/2003/1stDistrict/July/Html/1023490.htm .  The trial court granted summary judgment in favor of DiPaulo, primarily due to its ruling that CNA could not be subrogated to the Gregg’s “collateral contract rights”, and CNA appealed.  

The First District reversed, finding that CNA’s subrogation claim was not based on the buyer’s “collateral contractual rights”, but based on the tort of fraud and concealment.  While case law supports the dismissal of a subrogee’s claim based on contract, “it is the universally accepted rule that an insurer may be subrogated to the insured’s rights against any person wrongfully causing a compensable loss to the insured.”  Although the genesis for the cause of action subrogated to was the contract, the cause itself was for the tort of fraudulent concealment, and should not have been dismissed.  Admittedly, the focus of this decision is  a “fine point” that might not affect most real estate practitioners, but the  decision also has a clear and concise statement of fraudulent concealment that is worthy of quoting:  “Sellers of real estate have a duty to disclose defects which could not be discovered on a reasonable and diligent inspection. [cite] While the seller’s silence in not disclosing defects, standing alone, is not enough for a fraud action, there is enough when that silence is combined with active concealment…[cite]…In addition, a fraud claim may be based solely on a seller’s false representation made in a disclosure report pursuant to the Residential Real Property Disclosure Act [cite]. “  Add that to your Residential Real Property Disclosure Act arsenal, and you’ve got some pretty good case law ammunition.
52. REAL ESTATE CONTRACTS; USE AND OCCUPANCY MODIFICATION ALTERING REMEDIES:

In Schwinder v. Austin Bank of Chicago, (1st Dist., April, 2004), the purchasers of a new construction condominium brought an action for specific performance against the builder.  The Builder countered with the argument that the underlying contract contained a provision limiting the buyer’s remedy upon termination to return of earnest money.  The buyers, however, convinced the trial court that the execution of a pre-closing possession agreement modified the contract to permit them additional remedies and that due to the change of position and detrimental reliance, the builder was estopped to assert the limitation of remedy to the return of earnest money.  The First District affirmed. 

The language of the contract was clear and unequivocal: “If this contract is terminated without Purchaser’s fault, the earnest money shall be returned to Purchaser…Return of the Purchaser’s funds shall be the Purchaser’s sole exclusive remedy in the event of Seller’s default…The return of such earnest money shall be Purchaser’s sole and only remedy…”  When the agreed upon date for closing approached, the Builder advised the Purchaser she could not close due to a pending Order in the Builder’s divorce proceeding enjoining the sale of the premises.  The Purchasers had deposited the earnest money, obtained financing, withdrew an additional ten thousand dollars from a retirement account to fund the balance due at closing and were  in need of obtaining possession of the condominium unit because the lease on their current residence was expiring.  The underlying contract provided that possession would not be surrendered until closing, and the Builder’s attorney prepared and the parties executed a pre-closing possession agreement allowing Purchasers to take immediate possession.  The agreement granted Purchasers possession until the Builder “was able to close on the sale of the property”, provided Purchasers were to pay $1,500 per month for use and occupancy “until such time as Seller is able to close on the sale of the property.”, and stated specifically that the Purchasers had “the sole option [to] terminate this [agreement] together with the Condominium Purchase Agreement…by giving 30 days written notice to the seller” if closing did not occur  within the 90 days following. Approximately 70 days later, an agreed order was entered in the Builder’s divorce case allowing the sale to proceed.  A number letters were written by the Purchasers attempting to schedule closing unsuccessfully, with only the last receiving a response from the Builder’s attorney the was no longer representing her.  The builder requested payment of the use and occupancy, but Purchasers refused after the entry of the Order allowing closing “claiming they did not want to be renters”.  In the interim  period the Builder completed some but not all of the punch list items agreed to at the time the parties anticipated closing and entered into the possession agreement.

The trial court found that the pre-closing possession agreement modified the underlying contract to permit specific performance and that the Builder was estopped from simply returning the Purchaser’s earnest money.  The judgment also found that the Purchasers did not owe rent after the entry of the order in the divorce court granting the Builder the right to close the sale.  The First District affirmed. 

Acknowledging that “The controlling issue in this case is whether the Plaintiffs had a right to seek specific performance when the purchase contract limited their remedy to the return of their earnest money.”, the Court held that the Possession Agreement modified the purchase contract “thereby divesting defendants of that right”, and “In the alternative…they were estopped from doing so due to [the Builder’s] actions and plaintiff’s detrimental reliance thereon.”  The pre-closing possession agreement met the criterion of a contract, (offer, acceptance, consideration and mutual assent), modification.  “A modified contract containing a term inconsistent with a term of an earlier contract between the same parties is interpreted as including an agreement to rescind the inconsistent term in the earlier contract.”  Here, while the underlying contract provided a limited remedy of return of earnest money, the modification (pre-closing possession agreement) provided only that the Purchasers were to have “the sole option [to] terminate this [agreement] by the modification and the   This was made clear by the fact that the underlying contract, which prohibited pre-closing possession, was modified by the possession agreement to allow possession despite the fact that the closing had not yet taken place.  “Finding that the [agreement] was a valid modification of the purchase contract, to the extent that the [agreement] contained inconsistent terms with the purchase contract, the [agreement] should control…the inconsistencies…divested defendants of any right to terminate the purchase agreement….no longer limited plaintiffs to the remedy of return of their earnest money, thereby implicitly opening the door to remedies allowed by law and equity.”  The further underpinning of the decision is an extensive discussion of the application of estoppel based on the Purchaser’s change in their position in detrimental reliance on the Builder’s promise to close when able to do so in the pending divorce proceeding.  

53. REAL ESTATE TAXES; ASSESSMENT AS RESIDENTIAL RATHER THAN FARM LAND BASED ON SUBDIVISION:

The Bond County Board of Review appealed the PTAB determination that land owned by Clarence Potthast should be classified as “farmland” for assessment purposes in The Property Tax Appeal Board v. Potthast, (5th Dist., August, 2003), http://www.state.il.us/court/Opinions/AppellateCourt/2003/5thDistrict/August/Html/5020064.htm .  The 6.31 acre parcel at issue was part of a 9 acre tract of land subdivided by Zahner into three parcels in 1974.  Zahner never improved the property, but sold two of the three parcels to Clarence Potthast, Sr., who in turn sold them to his son, Clarence Potthast, Jr.,  in 1994.  Over the next five years, Clarence Potthast, Jr. grew and harvested hay on the property.  In 1999, the Bond County Board of Review assessed the parcels as rural residential lots rather than as farmland, asserting that because they were part of a recorded subdivision, they were residential for tax assessment purposes. The disparity of the assessed valuation, ($6,556.00 as residential versus $233.00 as farmland),  was significant and lead to a path that ran from the County Board to the Property Tax Appeal Board to the Circuit Court and ended with the Fifth District reversing the trial court and finding the property agricultural rather than residential for assessment purposes.

Finding that property “must be classified and valued according to their use”, the Fifth District held that until the actual use “changes to residential, as evidenced by the development of roads, sewers, etc.,” the assessor should not “automatically re-assess subdivided agricultural property as residential”.  Noting that 35 ILCS 200/9-65 provides that lots shall be reassessed and placed upon the assessors books as of the first day of January immediately following the recording or filing of the subdivision, the decision notes that there is an exception under Section 200/10-30(a) for parcels where “At the time of platting the property is vacant or used as farm as defined in Section 1-60”, and that “Section 10-30 of the Code was enacted to protect real estate developers, who change the use of property from farmland to residential or commercial or industrial use, from rising assessments that result from the initial platting and dividing of the farmland.”  The distinction is that  while section 9-65 leads to an increased assessment, based on a change of use from farmland to residential, whenever a subdivision of farmland coincides with the property’s change to residential use, Potthast had continued to use the land for agricultural purposes.  Accordingly, the assessor’s office, in reassessing the property from acreage to lots, pursuant to section 9-65, was not required to ignore its agricultural use and reassess the property from agricultural to residential.”

(Ed. Note:  Another facet of this issue was recently considered the most recent “Keypoints” in Brazas v. PTAB, (2nd Dist., June 11, 2003), http://www.state.il.us/court/Opinions/AppellateCourt/2003/2ndDistrict/June/Html/2020878.htm , where the Court held that the Assessor was correct in assessing property under construction for a period of over four years at a portion of its completed value under the Act.)

54. TAX DEEDS; STATUTORY PRIORITY OF DEMOLITION LIEN AND ALTERNATIVES:

The priority issues between real estate tax deeds and demolition liens are resolved by statute. (35 ILCS 200/22-35)  The Court sets forth the law, and the statutory “alternative” available to a tax deed purchaser adversely impacted in the consolidated appeal of  In. re Application of the County Treasurer of Cook County, Andres Scholnik and Capital Tax Corporation, Petitioners, (1st Dist., August, 2003),  http://www.state.il.us/court/Opinions/AppellateCourt/2003/1stDistrict/August/Html/1020940.htm .  The facts as stated surround the purchase of real estate located in the Town of Cicero at a tax sale by Andres Scholnik.  The tax sale was a scavenger sale which took place in 1999  due to the fact that real estate taxes had not been paid for the preceding ten years.  Scholnik was the successful bidder at the sale.  In 1996, however, the Town of Cicero filed a demolition  suit against this and other adjacent property, and a judgment was entered in the sum of $324,9000 for the cost of the entire demolition in June, 1998.  In June, 2000, Scholnik filed a petition for tax deed,  and in April, 2001,  filed a motion for declaratory judgment in the tax deed case seeking a declaration that he was not required to reimburse Cicero for the demolition pursuant to the judgment.  The trial court agreed and Cicero appealed.

Reversing the trial court, the First District sets forth the law in the Property Code relating to tax deeds on demolished property, (35 ILCS 200/22-35).  That section provides the issuance of a tax deed will not affect the right, title or interest of a city, village or incorporated town has in real estate by virtue of “advancements made from public funds” under the police and welfare  powers of the municipality, unless the purchaser of the tax deed reimburses the town for the costs advanced.  The same statute also provides that, in the alternative to reimbursing the municipality, the tax deed purchaser may apply for a sale in error and obtain a refund of his sale bid.   Here, the Town of Cicero advanced public funds pursuant to its police and welfare power to demolish a building partially located on the tax parcel Scholnik had purchased.  Accordingly,  the tax deed “should not have been issued until Scholnik reimbursed Cicero for its expenditure of public funds on the subject property or until Cicero waived its lien thereto.”   The Appellate Court did provide Scholnik some relief, however, with its ruling that since Section 22-35 only requires reimbursement for funds advanced specifically relating to the tax deed parcel, he was not required to reimburse the Town for the entire demolition cost, but only for the pro rata share attributable to the property on his parcel. 

(The case  also has an interesting discussion rejecting the Town of Cicero’s res judicata argument that Scholnik was bound by the entry of the judgment in the demolition proceeding because he was present and requested the court to “stay the demolition order on a portion of the property.”  Since he was not a named defendant in the case or mentioned in the judgment, and no language in the judgment required that he specifically reimburse Cicero for the cost of demolition, the judgment in the prior demolition proceeding did not meet the “identity” requirements for res judicata to apply.)

55. REAL ESTATE TAXES: TAX DEED PROCEEDINGS NOTICE AND INTERESTS REQUIRING NOTICE:

In Application of the County Treasurer v. Midwest Real Estate Investment Co., (1st Dist., March 29, 2004),  http://www.state.il.us/court/Opinions/AppellateCourt/2004/1stDistrict/March/Html/1021667.htm, the First District  considered whether Jose Alvarado had sufficient interest to require notice of a petition for tax deed under 35 ILCS 200/22-10 and 22-15. The trial court denied Jose’s petition to vacate the tax deed holding that he did not have an “other recorded interest” in the property within the meaning of the Property Tax Code’s provisions for those who are entitled to notice.  The Appellate court reversed finding that any interest sufficient to require notice can qualify as an ‘other recorded interest’, “if the tax purchaser can discover the interest by reasonable inference from the properly recorded instruments reflected in the public record of the title.  The deed to the property was actually in the name of Herminia Alvarado, (Jose’s wife),  and her cousin, Ramiro Hernandez.  The mortgage, however, stated on its face that Herminia was married to Jose and Ramiro was married to Severa, and both Jose and Severa executed the mortgage for the sole purpose of waiving homestead.  The taxes due in the year  of the purchase, (the 1994 taxes due in 1995), went unpaid and were sold in 1996 at a tax sale to Midwest Real Estate Investment Company.   When Midwest sent notices of the tax sale  and redemption date, none were sent to Jose or Severa, but Midwest nonetheless stated in its petition for tax deed that “All notices required by law to be given have been given…”.  Following the issuance of the tax deed, both the lender, Homeside Lending, and Jose  filed a petition to vacate the deed pursuant to Section 2-1401.  Homeside admitted, however, that its legal department had received notice of the tax deed petition addressed to its predecessor, BancBoston,  but the notice had been lost in between its legal and tax department.  Jose’s motion recited that he lived in the property with his family from the date of the purchase through the date of the petition for tax deed and had received no notice.  The testimony revealed that Jose did not read or speak English and relied upon Herminia to make all the mortgage and tax payments.  While his wife had told him that there was a problem with the taxes on the house,  she also told him she had made all the payments and the matter was resolved.  It was uncontroverted that Jose received no notice about the taxes,  the sale or petition for tax deed. 

The trial court found Homeside had received the necessary notices and denied its motion to vacate the tax deed.  Turning to Jose’s motion to vacate, the trial court held that he had no “recorded interest” in the property within the meaning of the Property Tax Code, and also denied his motion. 

The Appellate Court decision begins with a review of the statute relating to vacating Tax Deeds (35 ILCS 200/22-45) under Section 2-1401 Petitions, and notes that while relief is limited to proof that taxes were paid prior to the sale, proof that the property was exempt from taxes, proof that the tax deed had been procured by fraud or deception, the tax purchaser’s interest is also vulnerable to “proof by a person or party holding a recoded ownership or other recorded interest in the property that he or she was not named as a party in the publication notice….and that the tax purchaser….did not make a diligent inquiry and effort to serve that person…”  While the court will not disturb a trial court’s decision on a Section 2-1401 petition absent and abuse of discretion, where, as here, the trial court’s decision is based upon an interpretation of the statute, (i.e., whether Jose was someone with an “other recorded interest n the property” by virtue of being named in the mortgage as Herminia’s spouse), the review of that determination is de novo.   The 2-1401 petition to vacate a default judgment must adequately prove the existence of a meritorious defense and due diligence, but “the current trend in Illinois…[has[ been to relax the due diligence standard where necessary to prevent the unjust entry of default judgments and to effect substantial justice …within the framework of the legal philosophy that litigation should be determined on its merits if possible and according to the substantive rights of the parties.” 

Noting that the Property Tax Code distinguishes “other recorded interest” from “ownership” interests, the Court holds that the legislature intended “recorded interest” to require notice to persons other than just the owners of property. This in conjunction with  “The primary purpose of the tax sales provisions of the property ax Code is to coerce tax delinquent property owners to pay their taxes, not assist tax petitioners in depriving the true owners of their property” leads to the Court to rule that the notices provisions require that all persons with sufficient interest in the property that can be determined by a diligent search of  the recorded title records receive the appropriate notice.  Citing prior cases in which payment of taxes by an estate would require the tax purchaser to notify the heirs,  as well as  the homeowner members of an association holding  property consisting of a park for the benefit of the homeowners,  Justice McNulty’s opinion furthers the prior rulings that notice on all occupants of  property includes the occupying spouse of a record owner to cover Jose here under the “recorded interest” provision:  “If the tax purchaser can infer the interest from the public records, the interest is ‘recorded interest’ within the meaning of Section 22-45….The corded  mortgage showed that Herminia had married Jose. One could reasonably infer from the mortgage that Jose, if he lived with his family, occupied the property.  Because Midwest could reasonably infer Jose’s interest from the public records, and Midwest made no effort to notify Jose, Jose has presented sufficient grounds for relief…”.  Then, turning to the issue of whether Jose acted “diligently” under Section 2-1401, the Appellate Court holds that Midwest’s failure to advise the trial court issuing the tax deed of Jose’s interest as reflected on the mortgage amounted to “fraud”.  “if we are going to allow one applying for a tax deed to claim mistake in checking titles as justification for failing to five statutory notice, we are going to invite actual fraud….The failure to inform the court of any facts that might change the court’s ruling can amount to fraud for the purposes of vacating tax deeds…[and failure to advise of Jose’s interest here] is sufficient evidence of bad faith to warrant concluding the deed was procured by fraud…Midwest may have mistakenly overlooked Jose’s interest as reflected in the mortgage, or Midwest may have deliberately decided not to inform the court of Jose’s signature n the mortgage.  Assuming the failure to notice Jose’s interest resulted from oversight, we follow [In re Tax Deed Petition of]Thomas and construe the mistake as fraud.  Assuming Midwest knew of Jose’s interest and decided not to inform the court of that interest, we find that Midwest’s acts constitute fraud under [In re Application of County Treasurer ]Gerus.”  

56. REAL ESTATE TAXES: TAX DEEDS,  REVIEW OF THE TRIAL COURT’S DECISION TO ISSUE A TAX DEED AND TIME FOR APPEAL:

In the case of In Re Country Treasurer v. Denis Dwyer, (1st Dist., February 26, 2004), http://www.state.il.us/court/Opinions/AppellateCourt/2004/1stDistrict/February/Html/1023493.htm,  the home owners of a single family residence lost to a tax buyer for failure to pay general taxes for the year 1996 sought to appeal the trial court’s granting of the tax deed. The appeal was denied and dismissed at the appellate level for failure to timely file under Supreme Court Rule 303(a),  (i.e., within 30 days after the entry of a ‘final order’), and in the process the First District diverges from a 1996 decision of the Second District relating to the constitutionality of the limitation of grounds for re-hearings in tax deed cases found in Property Tax Code,  (35 ILCS 200/22/45). That result in this case suggests that an appeal to the Supreme Court may be forthcoming to resolve the divergence on this issue of law.

Section 22/45 limits a party to only two basis upon which to seek relief from a trial court’s order for the issuance of a tax deed: (1) direct appeal or (2) a 2-1401 motion to vacate under the Code of Civil Procedure, (735 ILCS 5/2-1401), based on limited grounds.  Action under the first, of course, must be taken within 30 days of the final order pursuant to Supreme Court Rule 303(a).  This same rule would allow for a direct appeal later, but only provided that a timely post-trial motion is filed within 30 days and the appeal is taken within 30 days of the disposition of that post- trial motion.   Here, Dwyer filed a Post Trial Motion to reconsider the trial court’s finding that service of summons was sufficient even though there was a typographical error in the case number on the complaint served. The motion was filed within 30 days of the order granting the deed.  The subsequent appeal however was filed 112 days after the order directing the deed issuance.  The question became, of course, whether the filing of the Post Trial Motion served to extend the time to file the notice of appeal to the 112th day.  

Section 22/24 of the Property Tax Code limits the grounds under which relief under Section 1401 can be granted in tax deed cases to: (1) proof that the taxes were paid prior to sale, (2) proof that the property was exempt from taxation , (3) proof by clear and convincing evidence that the tax deed had been procured by fraud or deception, or (4)  proof that a person holding an interest of record in the property was not named as a party in the notices required under the statute and the tax deed applicant did not make a diligent inquiry and effort to serve them.  Because Dwyer’s grounds for re-hearing were that jurisdiction was not proper due to service of  summons with a mis-numbered complaint, (the clerk of the court mis-numbered the case “00 CoTD 4607” rather than the correct case number “00 CoTD 4670”), this First District decision holds that the post-trial motion was outside of the limited grounds for re-hearing and therefore the trial court “had no basis for receiving or determining the post-trial motions” under the statute. Accordingly, the time within to file the appeal was not extended, with the result that the instant appeal was dismissed.

After analysis of the Dwyer motion in the trial court as actually one that “more closely resemble[d a] Section 2-1203 motion for reconsideration, the opinion notes that the grounds limitation of Code Section 22-45 had been previously found unconstitutional by the Second District for  violation of the principle of separation of powers. In re Application of the County Collector (Parisi), (1996), 281 Ill.App.3d 467.  There the Court held that the legislature’s efforts in Section 22-45 to limit the grounds upon which a trial court could entertain a motion attacking an order for the issuance of a tax deed violated the separation of powers doctrine by encroaching upon the trial court’s inherent power to review its own orders within 30 days.    However, “Noting that a decision by one district of the appellate court is not binding upon other districts, (citation), [the First District states], we respectfully disagree.”, the First District finds that “any perceived total divestment of the  trial court’s general jurisdiction does not, in fact exist” under Section 22-45 and therefore the doctrine is not violated. The First District views the grounds limitation as a constitutional step that “regulates the litigants, which is not prohibited by Rule 303(a)(1), and says nothing regarding abridgement of the trial court’s jurisdiction, [and therefore]  we simply cannot find a conflict with Rule 303(a)(1).”  The conclusion is that “In the case at bar, as noted, the trial court entered its order for deed on July 30, 2002. The Dwyers each filed presumably what amounted to postrial motions for reconsideration pursuant to section 2-1203 on August 21, 2002.  However, because those options failed to specifically request one or more of the statutorily authorized types of relief for a post trial motion under section 22-45, they were not ‘post trial motions’ that would extend the time for filing their notices of appeal. [citation] Ultimately, because the respondents filed their notice of appeal on November 19, 2002, well beyond 30 days after entry of the trial court’s final order, we have no choice but to dismiss their appeal for failing to comply with Supreme Court Rule 303(a)(1).

57. REAL ESTATE TAXES; VOLUNTARY PAYMENT DOCTRINE:

The Plaintiffs had a very interesting case here….which they lost on appeal as moot under the voluntary payment doctrine,  and resulting in a good lesson to the unwary in the area of real estate tax practice. Leafblad v. Skidmore, Treasurer of Lake County, (2nd Dist., October. 2003), http://www.state.il.us/court/Opinions/AppellateCourt/2003/2ndDistrict/October/Html/2021229.htm.  The Plaintiff complained that the real estate tax bill on his property was void because it was based on  an “unauthorized reassessment”.  The “unauthorized” part was due to the fact that under the Property Tax Code, (35 ILCS 200/1 et seq.), the county assessor can only make general reassessments at four-year intervals in Lake County.  In the “nonquadrennial years”, assessments can be increased only to apply the equalization factor, correct previous assessment errors, or reflect changes made to the property.  The pertinent tax assessment year, (2001), was not a quadrennial year for Plaintiff’s property, but it was reassessed in that year and with a resulting increase in the tax bill.  Leafblad asked the trial court to enjoin the collection of the taxes and order the re-computation of the taxes as though no unauthorized reassessment had occurred. (Great argument, eh?) Well…the problem was that the Plaintiff had to concede that he had paid the disputed taxes and failed to do so “under protest”.  This rendered the recovery of the paid taxes moot because “A taxpayer may not recover taxes that have been paid voluntarily unless a statute allows such a recovery.    35 ILCS 200/23—5 and 23—10 provide for “payment under protest”, but Leafblad did not avail himself of the protection of the statute, and “Thus, as plaintiff voluntarily paid the disputed taxes, he cannot recover his payments even if the taxes were illegal.”

58. RESPA: THE ONGOING TALE OF RELEASE FEES:

Over the past few years, there has been considerable litigation relating to fees charged at residential real estate closings relating to recording charges and alleged violations of RESPA.   In 2001, the 7th Circuit in Eschevarria v. Chicago Title and Trust Co., (7th Cir., 2001), 256 F.3d 623, ruled that where a title company overcharged for recording services, this did not constitute a RESPA violation because the portion of the fee which was in excess of the actual cost was kept by the title company and not “split” with the recorder as required under RESPA’s prohibition against fee splitting with third parties.  In 2002, the Court in Kzralic v. Republic Title, (7th Cir., 2002), 314 F.3d 875, affirmed the Eschevarria decision that there can not be a RESPA violation unless the fee at question is actually split with a third party.  Now, in Weizeorick v. ABN Amro Mortgage Group, (7th Cir., July 24, 2003), http://www.ca7.uscourts.gov/op3.fwx?submit1=showop&caseno=02-2801.PDF  the Court finally allows a case in this arena to withstand a motion to dismiss.  Weizeorick filed suit against ABN Amro over a fee of $10.00 included in a mortgage payoff statement and referred to as a “Recording discharge/release of Lien Fee”.  (There was also a “Fax Fee” of $15.00 included in the payoff statement; another common charge in these types of closings.)  At the closing, the title company also charged Weizeorick a “Release Fee” of $25.60.   This 7th Circuit decision holds that Weizeorick DID state a cause of action, and reverses and remands the case to the District Court.  

After recounting the prior decisions in Eschevarria and  Kzralic,  the Court notes that there were two separate entries on the RESPA statement for the fees and two separate payments, and  while the charges were independently stated, the fees were paid from a single source as deductions from the net proceeds available to Weizeorick. Weizeorick did pay twice for the same service.  The case more analogous to the facts in Weizeorick  is Christakos v. Intercounty Title Co.,  (N.D. Il. 2000), 196 F.R.D. 496, in which Intercounty Title twice charged to have the mortgage released; once by itself and once by the lender, and then paid one half of the total fee to the lender who released the mortgage.  Here, Weizeorick paid twice for the release; once to the lender by the inclusion of the fee in the payoff, and once to the title company.  Noting that RESPA “places liability on both the giver and receiver of an unearned kickback”, and does not require the parties involved have knowledge they are participating in the scheme, a liberal reading of the complaint states a cause of action under RESPA sufficient to survive a motion to dismiss.   An action under RESPA requires an allegation that the fee was collected for other than services actually performed. Weizeorick alleged that the title company, rather than ABN actually recorded the release. Reflecting what actually may be the  final determination of what actually occurred, the decision notes: “It is possible that [ABN’s] $10.00 fee was incurred for the preparation or delivery of the release.”, and not for the recording, and that this different item was that for which  the title company charged $25.60.  In any event, the District Court incorrectly dismissed the case, and its decision was reversed and remanded. 

59. SPECIFIC PERFORMANCE;  DAMAGES FOR DELAY IN PERFORMANCE:

 Talerico v. Olivarri, (1st Dist., August, 2003), http://www.state.il.us/court/Opinions/AppellateCourt/2003/1stDistrict/August/Html/1022961.htm is a Specific Performance case that reverses prior case law  in Illinois.  Talerico owned an operated a bakery adjacent to a building owned by Olivarri.  They entered into an agreement by which Talerico was to purchase Olivarri’s property for $118,000, but Olivarri refused to convey.  Talerico filed a two count complaint.  Count I was for declaratory judgment that the contract was in full force and effect, and Count II was for specific performance.  Olivarri filed a motion to voluntarily tender specific performance, and the trial court entered an order granting specific performance on Count I and dismissing Count II of the Complaint.  Thereafter, the transaction was closed, but Talerico filed an amended complaint seeking damages for rent and expenses incurred in obtaining renting other property during the time Olivarri refused to perform and the for loss of tax benefits by virtue of their inability to qualify the transaction as  a Section 1031  Exchange because of Olivarri’s delay.  The trial court, relying on the precedent in Arnold v. Leahy Home Building Co., (1981), 95 Ill.App.3d 501, and Douglas Theatre Group v. Chicago Title & Trust, (1997), 288 Ill.App.3d 880, dismissed the amended complaint pursuant to Section 2-619 of the Code of Civil Procedure. 

On appeal, the First District reversed and rejected the Arnold and Douglas Theatre case theories.  These cases had held that once a plaintiff obtains the remedy of specific performance, the breach of contract is “erased”, rendering the award of damages “inconsistent  with the erasure of the breach”.  In reversing, the Appellate Court here relied upon the Second Restatement of Contracts and the broad language in Rotogravure Service, Inc. v. R. W. Borrowdale Co., (1979), 77 Ill.App.3d 518, 527, that “[T]he trial court hearing [equitable] matters has full jurisdiction to award such legal damages as have resulted from delay in the performance of the contract in addition to decreeing specific performance”.   The Second Restatement of Contracts, Section 358, Comment c, provides that “In addition to any equitable relief granted, a court may also award damages or other relief.  Since an order seldom results in performance within the time the contract requires, damages for the delay will usually be appropriate.”  Whether damages for rent for other property during the delay period, related expenses, and loss of tax benefits were “reasonably foreseeable” is a question of fact and, accordingly, the case was reversed and remanding for further proceedings on plaintiff’s claim for damages for rents paid, related expenses during the delay period and loss of tax benefits. 

46. SPECIFIC PERFORMANCE; LEGAL DESCRIPTION SUFFICIENT TO ENFORCE AND A DISSENT:

In Westpoint Marine, Inc. v. Mary A. Prange, (4th Dist., June, 2004), http://www.state.il.us/court/Opinions/AppellateCourt/2004/4thDistrict/June/Html/4030818.htm , the  lease agreement for the riverfront portion of farm property contained an option to buy  in the event the seller received an offer to purchase.  Mary Prange received an offer and entered into a contract to sell her entire farm, which included the 500 feet of riverfront leased to Westpoint.  West Point filed a specific performance action to force  a sale under the option of the 500 feet of river front when Prange indicated that she would only sell the entire farm. The trial court held that Westpoint was not entitled to specific performance because the description in the lease was not specific enough.  The majority opinion of the Fourth District affirmed.  Three was a  dissent by Justice Cook. 

A contract or an option  for the sale of real estate must sufficiently describe the property in terms so certain and unambiguous that the court can require the specific thing contracted for to be done.  A legal description is sufficient if it is so definite that a surveyor can locate the property.  Here, the lease only described the property as “approximately 500 fee of river front at approximately mile 20 just below Hardin.”  Evidence at trial indicated that the particular 500 feet of riverfront used by Westpoint fluctuated from time to time and that there was no clear agreement as to how far inland the lease extended.  Even the principal of Westpoint admitted that at the time of the exercise of the option he was not certain if he was buying the entire farm or just the riverfront.   Because the lease did not contain “anything resembling a legal description of the property” or the precise location or dimensions of the property, specific performance would not lie. 

Justice Cook dissented.  The notice to Westpoint stated that it had fifteen days in which to exercise its option under the lease to purchase the property as described in the contract with a third party.  Accordingly, the legal description, location, dimensions and extent of the property at issue could be determined from the competing contract. Additionally, the lease had been in existence since 1993,  and, while it did not contain a precise description of the property, there had been no dispute about nature and extent of the property leased during the lease period.  “A defective description of land may be aided by the conduct of the parties, such as, that the vendor put the purchaser in possession of the premises intended to be conveyed.”  Citing cases in which a description of land as only “my farm” had been upheld in conjunction with extrinsic evidence and circumstances, the dissent notes that “Just as an offer to sell ‘my farm’, is sufficient, an offer to purchase ‘the property I lease’ is sufficient, and opined that “The Majority here trashes the intent of the parties by its insistence that the lease ‘indicate the precise location or the dimensions of either the Prange farm or the 500 feet of riverfront property…”.
PAGE  
1

