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· Final is 2 hours long. Multiple choice (10) and one of two short answers.

· 10% participation 

· 40% 2 Short Papers

· 50% Final Exam

August 20, 2007:  Introduction/Overview of the Course
· Statute (INA)

· Historical Overview/Myths and Reality/Current Policy Debates: Historically, states decided this. But then the states started to charge a head charge. So congress saw that this was within the power of the federal government. Chinese exclusion cases et al decided this? Chinese Exclusion act was passed to exclude the Chinese during the depression. The act affected laborers, not businessmen. In early 1900’s a literacy test was added to the citizenship requirement. In 1920’s we set up quotas. In 1950’s we added to the grounds of exclusion due to fear of communism. We also started to allow in some people who were fearing prosecution and were displaced. In 1952 the Mc something warren act which is the basis of the INA was passed. Also, some of the ethnic discrimination in the statute was removed. In 1960’s we removed the national origin discrimination and some quotas were placed on western hemisphere. In 1980 the refugee act was passed. 1986 was the amnesty bill: gave LPR status  to people who had been here for sometime. In  exchange we got the I-9 form to check eligibility to work. In the 90’s we got some drug use prohibition. In 96 we got anti terrorism and death penalty act (adpa?) affected access to habeas corpus . Welfare act also required an affidavit of support in visa petition. IRA IRA  also changed some terminology and added some provisions that are very tough: you must seek asylum within one year of fearing prosecution or you lose the right to do so! After that patriot act, homeland security act, etc. 

CODE FOR IMMIGRATION: Immigration and Nationality Act of 1952. 8 USC. 

We also use the Code of Federal Regulations section 8.  8 CFR.

Always start at the statute. INA title 8 USC.

Then we go to Field Guides. Published by DHS, These tell you how to use and implement the laws, since Immigration is mostly administrative law. Also you can use the Foreign Affairs Manual: lets you know what documents you should be able to get from a particular country. There’s also a technical assistance guide, and from the Dept. of Labor you can also get a manual of what categories of j obs are out there. .

 Either US Nationals or Aliens. Some Nationals are not citizens (Samoans). Most are. 

Used to be INS under Department of Justice. They also ran immigration courts and the first level of appeals: the board of immigration appeals. Homeland Security Act in 2002 changed INS to USCIS (United States Citizenship and Immigration Services)under Department of Homeland Security. These people process all applications for immigration benefits.
Two subdepartments:

· Benefits (USCIS)

· Enforcement: 

· Bureau of Customs and Border Protection (CBP)  Outside. Primarily at ports of entry: airports, seaports, they check you into the country. Customs, immigration and agriculture.

· Bureau of Immigration and Customs Enforcement (ICE) Inside. They go into jails and look to deport criminals who are elegible for deportation. Gangs, raids, they are police of immigration. Attorneys who represent government in immigration proceedings are in ICE.

· DOJ still kept the EOIR (executive office for Immigration review). Three subdeptmnts:

· Chief Immigration Judge and all other immigration judges under him. Immigration courts’ decisions are not binding on each other. There’s a lot of discretion on this area. 

· Board of immigration Appeals (binding on everyone including the DHS people.) All immigration cases go here. It’s in VA. From this level you can petition for cert to the federal circuit court of appeals to review the decision. But congress has tried to limit the judicial review of cases. After federal court of appeals , you can petition the SCOTUS. IF BIA, IS OVERRULED BY A CIRCUIT, THE CIRCUIT’S DECISION IS ONLY BINDING ON IMMIGRATION COURTS WITHIN THE AREA OF THE CIRCUIT COURT. ALSO, THE ATTORNEY GENERAL CAN OVERULE THE BIA AND IN THAT CASE, IT IS BINDING NATIONWIDE. SO IN ORDER FOR A DECISION TO BIND EVERYONE, IT COMES FROM BIA AND NOT BE CHALLENGED, OR FROM AG OR FROM SCOTUS.

· Office of the Chief Administrative hearing officer.

Any previous reference in the law (INA) to the INS or the Attorney General, read as meaning now the DHS and the appropriate person in it. Under title 8 of the Code of federal regulations (CFR) chapter 1 is for DHS and chapter 5 is for DOJ and many of the sections are duplicated in both.

Other agencies involved: 

· State department: in charge of embassies and consulates

· Labor department: in charge of labor certification for H-1 visas

· Health department: determination of health issues that could preclude a person from being admitted: vaccines, AIDS, etc. also responsible for non-accompanied non-citizen children.

Nationality:

· You can be born or be born from a citizen or grandchild of an american citizen.

· You can be nationalized. ONLY REVOCABLE IF THERE WERE DEFECTS IN THE ORIGINAL ORDER.

· Expatriation can happen only at the request of the citizen.

Admission to the US: Two types:

· Non-immigrant: temporary. Not numerically restricted. Two hurdles:

· No intention of staying

· Not fall within inadmissibility grounds: 

· Crimes, security, health (will you be a public health risk)  or public assistance (will you become a public charge).

· Immigrant: numerically restricted: quotas by country and by category or program. Family priority  (immediate relatives) and refugees fleeing statutorially defined prosecution at home are exempted from these quotas. Four programs:

· Family Reunification: visa petition, UCIS approves and beneficiary goes to embassy and there the State Department determines eligibility as well based on inadmissibility grounds (health restrictions: vaccines, aids; criminal conduct; national security; public assistance). They issue an immigrant visa. At the port of entry an officer of the DHS’s Bureau of Customs and Border Protection has the same right to a similar determination. Can be done through adjustment of status.

· Employment: needs labor certification:
· not enough US workers willing and able to do that work.
· It will not adversely affect the wages and working conditions of workers in the US.
Can be done through adjustment of status.

· Diversity: from countries which have sent relatively few immigrants to the US in recent years. Done through visa lottery. 50K visas annually.
· Refugees: Two types but they have to have a well-founded fear of prosecution :

· Overseas Refugee Program: President decides restriction of number (quota). They apply from outside the US.

· Asylum program: no restriction in number, but have to be within us or its territories or ports of entry. Only started in 1980!

Removal: Can happen to non-citizens mainly based on conduct. Vast majority of deportable non-citizens are expelled via a process called “voluntary departure”. Others go through a removal hearing with counsel, etc. Lawful permanent residents can be deported for breaking certain laws. Two types of removal: includes both persons seeking admission or has been admitted but is deportable. 

· Deportation (expulsion)

· Admissibility: were you admitted or were you deemed not admissible. (exclusion at a border).

· Another animal: Expatriation (person who loses his citizenship, whether born or thrown out. See bottom of notes. Some people are stateless in the world. That’s why there is a box that says  country of nationality or last  habitual residence. 

Sanctions: employers can be sanctioned for knowingly hiring non-citizens without right to work under IRCA (Immigration reform and control act of 1986) and also for not observing specified paperwork requirements even if the person does have the right to work. Also, criminal penalties fall on those smuggling, hiding, or harboring non-citizens illegally.

· August 22, 2007:  Source of and Limits to Federal Power over

·  Immigration:
It used to be that states were in charge of immigration rules but then the federal government. But now more and more states and municipalities are passing their own laws in an effort to control immigration. Some cities like San Jose and San Francisco are sanctuaries and they don’t enforce immigration

 State versus Federal Power: The constitution says that the federal government has enumerated powers and the powers necessary and proper to carry out those powers. All others remain for the states and the people.

So it was thought that congress had the power to regulate this under the commerce clause, under the migration or importation clause (but that had to do with slaves. Then there was article I, §8 clause 4 which authorizes congress to establish a uniform rule of naturalization. But the process of naturalization does not address the process of how people can enter the country and how you allow them to stay or not as permanent residents, etc. The war clause was also looked at. 

· Implied Powers

· Other Sources of Power 

· Concepts of Limits

· Laying the Foundation

· Text:  Chapt. 2 pp. 103-111; 115-118; 119-122; 124-136 

· Chae Chan Ping v. United States (The Chinese Exclusion Case): Congress in 1882 suspended all future immigration of Chinese laborers. But the statute said that if they were here since 1880, they could stay and come and go as long as they have a certificate that says they have the right to come back. Chae Chan Ping had the certificate but when he was coming back, they had passed a law that said that it was no longer true.  He sued as a violation of a treaty and a violation of the constitution. The court says that the country has the right to control who comes and who goes and who  it keeps out for reasons of national security just like any other country does, and it talks about the non-assimilation of the Chinese. This case sets up an extreme deference to Congress: the elected body has a better sense of what’s important to the nation and has the right to make laws and sometimes the law will violate due process and will treat people unequally. And the courts don’t interfere. Still today the trend continues.
· But are there any limits to federal power? Are there any protections for the immigrants or the undocumented people?

· The government can exclude people who are outside or remove people who are inside. The Chinese exclusion cases set the precedent for the fact that the government does have the right to do so under necessary and proper clause I believe.

· Fong Yue Ting v. United States: These three Chinese did not have the certificate required to be able to stay. But in order to get the certificate, the needed to get a white person to be a witness that they resided here. They could not get the witness and they challenged the requirement. They challenged the constitutionality of the requirement as a violation of due process. The court said that Congress has the power to exclude (turn people away at the borders) and to expel ( kick people out of the country).  So this case establishes that the government has the right to expel and to determine in which manner they apply the requirements. But there are dissents. Brewer says that there must be some rights that vest when a person has been living in the US for some time.  He also talks about deportation being a civil matter but that it’s still a punishment and deprives them of property, and sometimes family and so it’s an extreme case. 

Justice Field who  wrote the opinion in the previous case, dissented here because he saw a difference between exclusion and expulsion. If you’re at the door waiting to come in, you don’t have protections, but if you’re  inside, you now have some protections and they are the same afforded Americans, as long as you’re from a nation at peace with us, since you’re domiciled within our country and by its consent.

· There are some territorials issues in refuge asylum because if you make it onto US territory you have some constitutional protections. 

· Constitution is the floor, not the ceiling. Congress may grant more rights than allowed by the constitutional floor. 

· In the 50’s Ellen Knauff? Married to an American citizen was arguing that she should have access to the information that the country had against her that they were not allowing her to enter the country. Court said that whatever procedures were authorized by Congress was due process as far as the alien was concerned. So again, deference.

· So, Chinese exclusion stands for the right to exclude, Ekiu appeared to reject due process limits on the exercise of that power. Fong Yue Ting extends that right to exclusion to deportation. After that, post Ekiu cases held only that due process does not require judicial factfinding. Knauff stands for whatever the congress says is due process, is due process.

· Detention:

· Shaughnessy v. Massai: M had lived here for some time and he left to visit his mom in Rumania. He was granted permission by consulate to come back and then was detained in NY and not allowed to enter. He had been outside of the country long enough to lose his residency rights (20 months) The refusal to allow him to enter was based on secret evidence that they did not have to disclose on national security grounds. He appealed. Issues: detention violated his due process rights. Government claimed: Detention was only incident to removing him from the country, until someone could take him.  Holding: No due process rights in exclusion procedure. It was a legal fiction that he was here, because he was at the door. Learned Hand dissented because it was an exclusion, not a deportation? But Massai had lived here for 25 years. But they still considered him a case of exclusion. A Jackson in his dissent said the consulate had given him permission to come and he relied on it so he should be allowed to come in. He also says it is a detention because he is not free to leave and he therefore has some rights to due process. 

· In another case, Plasencia, a different result was reached. The amount of time you’re out, the “crime” you’re accussed of having committed , all those have a bearing on whether you are allowed to come in. But there is some recent effort to get secret evidence released because you have to have the right to see it so you can refute it, since it could be a case of mistaken identity, etc. Plasencia went to Mexico for two days. They tried to exclude her and charge was that she had helped non-citizens to enter the country.  They held she had the right to due process. Her absence was only two days. And even the presence of national security factors deos not take away due process rights. Mezzei does not control b/c her absence was short. 

· In the case of Bell, SCOTUS upheld the statute requiring fathers to get a paternity court order to prove out of wedlock child was theirs before they could petition their children.

· So, in exclusion cases you have very little rights to protection. In expulsion cases, however, you have more rights because you have been here for some time. 

· So, do you have procedural due process or substantive due process?

· Procedural:

· Yamatai case, she was let in but government said she was admitted by mistake because she was a pauper and should never have been admitted to the US in the first place. She claims that she was deprived of due process. Court says she did have a hearing even though the hearing was in English and she could not speak. The court said that she should have appealed administratively, not to the courts. She had not exhausted all administrative remedies.

· Substantive:

· Harsedy v. Shaugnessy: three P’s were permanent residents for a long time and two were married to citizens. All three had joined the commie party. They had left the party. Two quit and one was terminated. Congress had passed a legislation saying that non-citizens were deportable who had EVER joined the commie party. Issues: they were being deprived of liberty without due process. That 1st amendment rights of freee association were being violated. That it was an ex-post facto law since they had already left the party. Court said that they had no vested right to remain in US of you’re not a citizen (still good law), and had limited right to review. Connection between immigration and foreign policy, lack of allegiance to the us, commies are a threat and even if the court disagrees they cannot substitute their judgment for Congress’. First amendment does not protect incitement to violence. Later on there were other cases that said that there must be a clear and present danger. They also said that the legislation was not ex-post facto and so plaintiffs were on notice and besides deportation was a civil matter not criminal so the same due process does not apply. And foreign policy was a political question and we don’t get involved in that. Dissenters said that these people were protected by 14th amendment, 4th amendment and 5th amendment and there was too much power in government if they were allowed to do this.

· Fong v. Reno: balanced the flight risk and the security risk the two things the court looks at when determining if you can be bonded out or not while in removal procedures. Now the standard procedure is that they release you with an ankle bracelet. You’re allowed to be held now ONLY if there is a realistic chance that the person will be  deported. 

· ZADVYDAS v. Davis: Lithuanian resident who was caught in possession with intent to distribute and they tried to send him to Germany, Lithuania, and Dominican republic and everyone denied him. He was detained, and he filed a habeas. The other case with this one was a Cambodian (Ma) and no one wanted him. So the issue was whether they could detain them over the 90 day period since the statute was vague and said they may. SCOTUS said they were civil procedure and there was not enough justification for detaining them indefinitely especially when they were bound not to be able to remove them at all and they had determined that the two were not especially dangerous individuals! They distinguished Massei because he was stopped at the border and these people were here. The court left the door open for terrorism and other circumstances. This case was 2001 before 9-11. So court says that yes, you can detain over 90 days but only for a reasonable time which they decide should be 6 months. Dissent from Scalia and Thomas: you have no right to be here because you have been deemed removable. Kennedy and Rehnquist dissented and were concerned that other countries could basically force us to keep undesirables here. These people filed habeas petitions but then IRAIRA and some cases (st. Syr)  and maybe the real id act have basically closed down the habeas. Now you can deal with these issues on appeal but not on an emergency basis .

· Demore v. Kim: He was found deportable but not in  a court decision but in a charge document. He was waiting for his deportation hearing and he was detained for a long time. He was challenging that §236 violated due process because the INS had not yet determined that he was a risk either to society or a flight risk.  Court said that Congress had plenary power to require detention because there was a lot of risk of flight.  Difference with ZADVYDAS is that here there was a possibility of removal. He had however waived a Joseph hearing where they could have determined whether or not he was a risk. Section 236 authorizes detention prior to removal hearing and section 241 authorizes detention for over 90 days after hearing to secure removal but after Zadvydas the court determined that only for a maximum of 6 months. For normal LPR’s you can post bond. For criminals they have a Joseph hearing and they can contest detainment if they are neither a risk to society nor a flight risk.

· Regulations following this case now have established procedures for determining whether a detainees removal is likely in the reasonable foreseeable future. If it is, detention may continue, subject to review every six months. If not, then release is required  but it can be done with appropriate conditions of supervision. If you violate them you can be returned to custody with six month review.

· Now people can stipulate to their own removal and some people in detention have signed those and gone home so that they would not stay detained pending a removal procedure. 

· In Reno v. American something: removal procedures for some people who supported the Palestinian LA and the court said they had no jurisdiction. Political question, foreign policy.

· The key is to recognize that if you’re a US citizen you cannot be expelled but you can if you’re not. Also, if you’re here some rights attach which do not if you’re outside.

· These cases show that congress has plenary power in immigration in the name of sovereignty. But courts will step in and decide some non-political cases. Substantive due process v procedural process, issues of separation of power and when at all can the courts step in, weighing individual interests v. state interests. There has been a decline, apparently in the plenary power doctrine and cts will likely present things as procedural due process to avoid plenary power doctrine. At least this seems to be true when prolonged detentions  are challenged. And the ct has also recognized noncitizens rights to judicial review of removal orders by way of habeas corpus.

· Exclusion they’re outside. Right to enter you get fewer protections. Deportation you’re inside and you have more protections.

· Immigration reflects the mood of the country and reflect them for a long time.  

· Persons in the US are here by permission of the government so you do not have the right to stay. Some constitutional protections apply. Very limited. Constitutional floor only. Congress can add. Deportation is not a punishment for crime thus the rights you have in a criminal proceeding do not apply to removal proceedings.

· There are more procedural due process rights than substantive due process rights in removal proceedings at immigration court: you have the right to an interpreter provided by the court, right to bring witnesses on your behalf, you have the right to a record (tape recorder), not stenographers; For administrative hearings like interviews for political asylum, you bring your own interpreter and they only take notes no record. So if the interpreter makes a mistake there is no record to show that. Since 9-11 however some things have been upheld that put the procedural due process rights that were won in jeopardy. Some judicial review was eliminated in cases of Habeas Corpus and other discretionary decisions by judges. So really habeas does not exist anymore in immigration procedures. 

Mariel Cubans.  Many were criminals and some were mentally sick. They were detained in Guantánamo along with some Haitians. Cuban did not want them back. 

· Courts would much rather deal with procedural issues on statutory grounds than to deal with constitutional rights. In the case of Mariel said that statute allowed  detention but only for a reasonable time, unlike the case of Massei because that was during a war and the country was acting reasonably. Haitians were stopped outside of territorial waters and sent back to Haiti, some were put in prolonged detention and they claimed it violated equal protection because the Cuban were let go the next day. The court decided on procedural basis that it was discriminatory?>? check with her. 

· In order to remove people there has to be some mechanism to turn the people back to a government. IE. No government in Somalia so we cannot return people to Somalia for now.  

· Guantanamo detainees: No Habeas possible anymore? 

· How about unaccompanied minors that come in country? They are detained but now they’re trying to deal with victims of human trafficking and getting them into shelters and foster homes while their proceedings are pending. HHS wants to make the call of who’s a minor and DHS wants to make it too, some kids don’t know their age and so someone needs to determine it. 

August 27, 2007:  Sources of and Limits to Federal Powers
· Procedural Due Process

· Substantive Due Process

· Current Events

· Deputizing Local Law Enforcement

· REAL ID Act

· Immigration by Executive Order & by Press Conference

· Immigration Reform – What is it?  What does it mean?  What are the underlying issues?  Can they be unlinked from the emotional debate? 

· Detention of Noncitizens

· Text:  Chapt. 2 pp. 144-152 (including Note 4, pp. 153-155); (Note 3, p. 158); 163-171; 191-203; (Note 12, pp. 205-206); 211-225; 229 (sect. e) – 231; Chapt. 10 pp. 843-850; 854-862

August 29, 2007:  Immigrant Visas/Family Reunification
· Historical Background: Difference between LPR and citizens: you cannot vote, you cannot serve in a  jury, cannot work in federal jobs that require clearance, are still deportable because it’s a privilege not a right, you pay taxes and still have to register for the selective service. 

· National of the US: citizen or a person who owes permanent allegiance to the US though not a citizen. Only two places: Swains islands and American Samoa. They’re nationals but not citizens.  Guam and Virgin Islands as well as PR are citizens and naturals.

· Naturalization is the process of becoming a citizen after birth. You get  a certificate of citizenship (date of birth) or certificate or Naturalization (date when you get it).

· Immigrants and non-immigrants: 

· Non immigrants are tourists, visitors, students, business people, etc.  At the border is where you are actually officially admitted when you have a visa to enter. You have to be inspected and admitted at a point of entry. They’re referred to as Aliens, meaning non-citizens. Immigration judges are attorneys selected by AG to oversee removal procedures. There’s a chief judge that oversees all Immigration judges. The board of appeals is also under the Department of Justice. Section 240 is where you find removal procedures. Section 101 (a) is where you find definitions in the INA.
·  Immigrants are given many terms, inter alia, legal permanent residents. Where you actually live is your residence. You can get in through three programs:

· Family: 

· child is anyone under 21 and unmarried. If child is over 21 or married it is referred to as son or daughter. Adopted children must be adopted before the age of 16. Stepchildren  can be petitioned as well but the marriage had to have occurred before the child was 18, otherwise you petition for the parent and the parent petitions for the child.

· Unmarried: not ever married, divorced or widowed.

· Brothers and sisters: only one parent in common needed.

· Parent: if there’s a child relationship there’s a parent relationship.

Relative petition Process: you file  a petition but only as a US Citizen or LPR’s. Beneficiary can only be  a child (under 21) , sons and daughters (over 21), a spouse, a parent, siblings. LPR can only petition for child, spouse and Unmarried sons and daughters. Citizens can petition for all categories: spouses, parent, sibling, sons and daughters, married or unmarried. NOT GRANDPARENTS, uncles, aunts, nieces, nephews, etc.  BUT the rule is that the US citizen must be 21 to petition for parents and siblings (married or unmarried and whatever age). If US citizen dies or is denaturalized (because of fraud) or renounces citizenship, the process stops and they don’t continue to process the petition, unless it’s a humanitarian issue. Immigration officers at the service center make that decision. 

· Changes in status: children who marry or become older. So as soon as your child gets married the petition dies. Child turns 21 becomes a son or daughter, so there is a difference between the visa availability for the category of son or daughter. 

· Categories:

·  immediate relatives: Not subject to quotas. No derivative beneficiaries. You need one for each. No one can ride on the other petition.
· Spouse  (USC) Gets conditional LPR to be removed in two years and then can apply to become a citizen within one year more. So a total of 3 years instead of 5 years which is the usual. 

· Child (USC)

· Parent of US citizen

· preference based: Do allow for derivative beneficiaries.

· First: Unmarried sons and daughters of US citizens. Only child derivative because they’re not married.

· Second: 

· 2A: spouses and children of LPR . You can petition for spouse and the child can ride on the petition. 

· 2B: unmarried sons and daughters of LPR. Child can be derivative. So your son and daughter can have a child, but not a spouse.

· Third: Married sons and daughters of US citizens: derivative can be both spouse and child.

· Fourth: siblings. Derivative can be child or spouse. (elmano allowed, but not victor because he’s not child but married son).

Priority dates: when you file, that’s the date referred  to in the charts. So for instance, for mexico, on the third category, they are now (august 2007) processing third categories that were filed in February of 88! So right now, since Venezuela is on the “all chargeability areas”, the time for processing for siblings is as of November of 96. You can have multiple family petitions, so you can be petitioned by your mom or by your siblings at the same time. Lest your mom dies! And if mom becomes a US citizen, you notify ins and they no longer have to wait in line because they’re immediate relatives. 

· Employment 

· Diversity

· Preference System:

· Visa Availability

· Exercises

· Text:  Chapt. 3 pp. 238-243; 250-254 

September 5, 2007:  Immigrant Visas/Family Visas
· Spouses: cohabitation not needed. But you do need to prove there is a real marriage.  Consumation only needed when marriage did not happen in person. Mostly they want to prove it’s not a sham marriage. Burden is to prove it’s not a sham marriage. Financial docs, photos of marriage, birth certificates of children, things that tend to prove you really have a marriage going on. Immigration can be one of the reasons but not the sole reason. If there is a contract, even if you later fall in love, it’s still fraud. Specter of fraud: older women than men, people who don’t speak the same language. Marriage fraud interview. Each spouse is interviewed separately and then their answers are compared to check for inaccuracies. If there is a finding of fraud, you may be barred for life from the US and citizen may go to jail or be fined. Adams vs. Howerton: same sex marriage. They were married in Colorado. Adams petitions for his husband. Denied. He appeals. Appeal board affirms. They sue in district ct, which affirms and they go to 9th ct. Issues: whether section 201(b) can include same sex marriages, and whether act is itself constitutional. Ct holds that same sex marriage was not included under this section because they have to determine whether it was valid in the state, and whether the state approved marriage qualifies under the act. They skip whether Colorado would hold it valid, and they go straight to second part of test, whether it would be valid under statute, and they find that congress did not intend to include same sex. They read the provisions to be consistent with other sections and other amendments and conclude that  they did not intend to include same sex. They also deny the equal protection claim b/c they review under deferential review of rationality and they find that b/c Congress has almost plenary power in immigration, they can do this

· It used to be that homosexuals were considered psychopaths and barred from entry. Then they became sexual deviants. Now they’re nothing and they are allowed to enter, but HIV is a bar to entry. 

· There were congressional hearings where women testified that they were victims of fraud  (even though males were the majority and the studies were of no probative nature) and  they passed the Marriage Fraud Act which created the conditional residency. So you are a conditional resident. If it’s less than two years, from date of marriage t date of interview, you get  LPR temporary for two years and after those two years you need to file at the 90 day mark a request to remove the condition. So you need to prove you’re still married. Once that LPR is granted, you are considered a LPR from the original interview date when you get granted the conditional, hence why it only takes you three years to be able to be a citizen. If the 90 day is not filed, LPR is terminated unless you prove the circumstances why you did not do it. Petition is a joint petition that must be filed within the 90 days after the 2 year period, unless one of these three things happens: (in which case, you don’t have to wait the two years to remove the condition). These are waivers of the conditionality removal requirement:

· Bona fide marriage/divorce: show it was a marriage and divorce is final. ONLY when divorce is final.

· Abuse in the marriage: battery or extreme mental cruelty. Doesn’t matter if marriage is still valid or you’re divorcing so you petition to remove condition on your own

· Extreme hardship: child in the marriage, for instance, where it would not be in the best interest of the child to have you deported, or when going back home would place you in danger. 

The whole conditional status was supposed to make it less appealing to engage in fraudulent marriage. Also, if you married someone who was being deported (11th hour marriage) to prevent the deportation, they had to be outside of the country for 2 years. That was considered harsh, so they amended it, but now you can petition for someone who’s going through removal procedures but only after going through a marriage fraud interview. And you prove the marriage by clear and convincing evidence. Also the marriage fraud act has certain restrictions on a person who was petitioned by a LPR and turns around, divorces him and petitions for her new husband, for instance. 

Bell: again ct exercises a lot of deference for congress’ powers to control immigration. They were worried about soldiers abroad having kids and bringing everyone here. Aftter 1995 is easier to bring a child here for a father, but it’s not as easy to do as if you’re an un-wed mother. If you are a father, you need to show a bona fide relationship with child, child support, writing letters, photos of vacations together, you’re living with the child, etc. 

· Children: 

· Child Status Protection Act:  Affects kids who are turning 21. See cheat sheet. Children of US Citizen. Two kinds: Under 21 not married (which gives you immediate relative status), and Unmarried son or daughter (over 21) which gives puts you in first category. So, that’s kind of unfair because turning 21 places you in a wait list. So they decided that if your petition was filed when you were under 21, the statute is tolled and you’re still 21. Also, if your parents were LPR and they petition for you when you’re less than 21, then they become citizens, your age is frozen at the age you had when they petition you. 

· Assume now your parents are LPR: You file when you’re 19. It is adjudicated when you\\

· You’re a stepparent if marriage occurs before child is 18.

· Youre adoptive parent if adoption occurs before child is 16.

· Other Family Members

· V and K Visas

· Text:  Chapt. 3 pp. 255-258; 270-275; 280-283

· Laws:  INA 101(a)(35),(39); 101(b)(1),(2); 101(c); 204(a)(1)(A) & (B)

Adams v. Howerton

Matter of Mourillon: please brief this case. Find the parent in common. Look at the age at time of filing and marriage, etc.

· 
Handout on CSPA

· K visas:

· K-1, K2: Fiancés visas for fiancés of US CITIZENS only. You can bring them in that visa and then you marry them. NO LPR. K1 is fiancé and k2 is child of fiancé and has to be accompanying child to the adult. MARRIAGE HAS TO HAPPEN WITHIN 90 DAYS. 

· K3 and K4: For spouses of US CITIZENS only. K3 spouses, k4 children. To bring them in if they’re not already here. Must have:

· I-130 on file (petition for their permanent residence and it’s pending and you want to bring them in when the petition is pending. So even if processing time is long, they can come. Children ride on the spouses petition only.  You cannot do one for just the child. 

· V Visas: Spouses and children of permanent residents. There must also be a I-130 relative petition on file and must have been filed by December 21, 2000 or before.  You can use it to bring the family members in or you can apply for members already in the US. It must have been pending for over three years before you can file for a V visa.  On this one, you can do children only. So what if child becomes 21 while you’re waiting for LPR? If V visa is acquired while under 21, you can keep renewing it, but you must have applied before you were 21.

· These two visas: K and V are supposed to keep the family together while you’re waiting for LPR, they are not supposed to be indefinite. Both of them provide for work authorization. 

September 10, 2007:  Immigrant Visas/VAWA: Self petitioners. Violence against women act.  Section I-360.

The petitioner has control on whether to file whether to file affidavit, etc, that’s a lot of power for US citizen and LPR, so congress decided  that in cases of violence between spouses or parents and children, they could sidestep the first step of filing the I-130 so that the spouse cannot hold it over your hear. Some of these provisions are in section 204.

Requirements:

· Prove relationship (spousal or child) to the US citizen or LPR. Show the bona fide of the relationship
· Unlike the normal way, you can be divorced but must have happened within 2 years and has to be related to the domestic violence. 
· Must have been residing with abuser in the US.
· Battery and or extreme mental cruelty: threats, harm to pets r children, punches on the wall, anything that the victim hears as “you’re next”. It can also be financial. Abuser takes paycheck. Isolation, tape recording, disconnecting phones, not allowing contact with family or friends. You look at victim and how abuse has changed their lives, are they depressed, walking on egg shells. So it’s depending on the subjective feeling of abused. Any credible evidence of the DV
· Establish good moral character. If you can show that crime was connected to DV you can make a case for good moral character. Sometimes when you’re hit you turn around and hit the kids. AS long as it’s  not an aggravated felony.
· Show the status of abuser. Whether LPR or citizen. The concern is that when a LPR engages in stalking or Dv they can lose their LPR status., so women were not reporting abuse. So, they can now report it and they have two years to self- file and they have to prove that the loss of status of abuser was related to the same DV. 
Once you’ve proved the prima facie case and you file, you can get public benefits for yourself. Once it’s approved, even if there’s a wait list, you can get work authorization. If you’re a spouse of a LPR you may still have to wait the 10 years. But they made the exception to let you work so you are not a public charge since you no longer have the support of the LPR spouse.

· If abuser dies, you can do this as well.
·  cases of bigamy, you can do it anyway, as long as the spouse is abusing you AND you believed in good faith that the marriage was bona fide. The abuser, of course has to be the spouse who’s the citizen. 
· Remarriage is ok after the petition is ok. After three years.
· You can include your children in it even if you’re an immediate relative. Usually, if you’re a spouse of a citizen you cannot have derivatives, but in this case, you can. Children who are under 21, can have their own petition. 
VAWA 1994 Section 204: good moral character is one of the requirements. Check out 204. 

· VTVPA 2000 and Re-authorization of 2005

· U Nonimmigrant Status: 101(a)(15)(u):

· Requirements: Must be a victim of crime.

·  it lists the particular crimes you have to be a victim of in order to qualify for this kind of visa.

·  You have knowledge of this crime. If you’re under 16, your parent or guardian or next friend could have knowledge and that’s sufficient. 

· Crime occurred in the US or violates US law! So any crime in Vzla. That violates US law.

· Has been, is being or is willing to be helpful in the investigation or prosecution of a crime. Any kind of prosecution, federal, state or city and law enforcement has to sign off on these visas. 

· Suffered substantial physical or mental harm or abuse. (Battery or extreme mental cruelty). 

This act passed in 2000 at the end of Clinton and there were no regulations yet, usually 150 days agency has to write regulations, but at end of clinton’s administration they were put on hold. Bush was big on Trafficking so T visas regulations were written first. So in the melee that ensued after 9-11, there was a no status status where they would be allowed to work and would not be removed. The new regulations have just been proposed last week. If you have a U visa, you have a provision that in three years you can apply for LPR, which is not usually the case for other non-immigrant visas. The same applies to T visas. 

If you’re under 21, you can get your parents as derivatives and your siblings who are under 18. Also spouse and children. If you’re over 21, only spouse and children.

· Not renewable. They expect you to apply for LPR afterwards.

· T Nonimmigrant Status: victim of trafficking.

· Present in US or at a border, as a result of the trafficking

· Victim of severe form of trafficking: sex work or forced labor (involuntary servitude, peonage, debt bondage(You agreed to pay to come here but by the terms of the agreement you wll never work it off)), fraud, coercion

· Cooperating with any reasonable request of law enforcement. (debatable because what if you’re afraid to cooperate b/c they’ll go after your family back home)

· Extreme hardship involving unusual and severe harm (you’ll be picked up again and re-trafficked, you will be killed, your community will not allow you back in b/c of cultural stuff (you’re a prostitute now))

· Must apply within 90 day window before T visa expires to apply for LPR. 

· Special Immigrant Juvenile Status:

· Minor who’s eligible for long term foster care. So it has to prove that it is not the child’s best interest to go back home (otherwise they are not elgible)

· They’re wards of the state b/c they’ve been removed from the home for abuse or neglect.

· Also for unaccompanied minors who are entering the country and assigned a guardian. 

· They can self petition and then adjust to LPR. 

Give out flyers and remind them of speaker on Thursday at noon.

September 12, 2007:  Immigrant Visas/Family Reunification
· Mock Consultations:  Role Play 1

· Review

· Current Issues

September 17, 2007:  Review of Material To Date
· Mock Consultations:  Role Play 2

· Review

· Current Issues

September 19, 2007:  Immigrant Visas/Employment
· Guest Speaker(s)

· Preference Categories:

· First category is for 

· Extraordinary talent in science, arts, athletics, business or education. Sustained national or international acclaim.

· Professors or researchers who are outstanding.

· Some managers of multinational companies.

· Second preference category:

· Members of the professions with advanced degrees (MBA, MS, PhD) or if position requires a bachelor’s plus 5 years experience which is equivalent to masters. But it has to be after the degree, continuous.

· Exceptional ability in science and arts or business.

Requires a job offer and a labor certification unless a nurse or physical therapist (require VisaScreen [only one company that certifies that a nurse has been trained equivalently as here], English exam [failure rate of 50%], licensing [board in state needs to say they will license them once they get here]) OR waiver is given in national interest:

· Area is of substantial intrinsic merit

· Person’s employment will benefit nation, not just the area

· He will serve the national interest to a substantially greater degree than would an available US worker having same qualifications.

· Third preference category:

· Skilled laborers for which qualified Americans are not available (at least two years exp)

· BS degrees and members of the professions

· Other workers of unskilled labor for which Americans are not available.(less than 2 years exp).

This category also requires labor cert and cannot get waivers.

· Fourth preference category:

· Religious workers

· Foreign permanent employees of US government

· People who were petitioned  either under family or employment based before sept.11 and their petitioners died or the business no longer exists b/c of the terrorist attacks.

· Special immigrants juveniles

· Fifth preference category: Investors of a million dollars who will employ 10 workers. The get temporary visa like married people and then after two years get to remove the conditions within 90 days of the two years. They also have to prove that is ongoing concern and otherwise they can be kicked out. Must be actively involved in business day to day activity Business must be kept going for at least 2 years. It cannot be a structured deal, cash needs to be free and clear. 

· Labor Certification: file a petition with state and then national to prove no Americans able and willing and the average wage and working condition will not deteriorate b/c of it.

· Matter of Marion Graham: Nanny petition.  It is required under statute that the job being advertised is not unduly restrictive. Presumptively unduly restrictive is when worker has to live in, requirements are other than those normally required in US, exceed requirements listed in the Dictionary of occupational titles,  include a foreign language, involve a combination of duties. Marion alleges  that nanny has to sleep in as a business necessity so she can answer phones at night and take care of 1 year old when mom and dad are away at trips. Ct says yes, business can be a household, and there are some factors you can consider to gauge the necessity but in this case after the certifying officer denied the labor cert, ct says that the employer did not send enough justification and documentation as to why they needed her to sleep in. So not specific enough.

· Industrial Holographics v. Donovan: Company files for labor cert for an alien to come work as export manager,. Co complies with all the advertisements, internal and external and certifying officer says they will decline b/c salary is too low (1000 instead of 1600 which is the “prevailing wage”). Co advertises for  the new rate but not internally so they decline! Co appeals saying Secretary of labor exceeded authority in requiring prevailing wage because statute says that sec. must certify that the employment will not adversely affect the wages and working conditions of Americans similarly employed. Ct says secretary can then issue regulations and he’s entitled to say that prevailing wages are it!

· Diversity visas: each year about 50K are given out by lottery to low admission countries and regions. Less than that (4000 less) actually come. Formulas are horrendous!

· PERM

· Text:  Chapt. 3 pp.  292-302; 316-318; 333-340 

Handouts:  Employment Immigration Outline

Matter of Marion Graham

Industrial Holographics, Inc. v. Donovan

September 24, 2007:  Nonimmigrant Visas
· Employment-Related Nonimmigrant Visas

· Educational Nonimmigrant Visas

· Tourists

· Fiances and Fiancees

· Visa Waiver

· Issues Affecting Nonimmigrants 

· NSEERS, SEVIS, US VISIT

· Text:  Chapt. 4 pp. 345-346; 348-356; 359-360; 362-368; 376-377; 383-389; 394; 397-400; 401-405; Chapt. 10 pp. 866-871; 872-874 

· Laws:  Sections 101(a)(15), 212(e) & (n), 214, 217, 218

· 
International Union of Bricklayers and Allied Craftsman v. Meese

· Moss v. INS 
· NSEERS = National Security Entry Exit Registration System- to monitor

· entry and exit of males from certain countries - from that country had

· to register and if you didnâ€™t you may not be able to apply for status

· and if you did not have status then removed 

· SEVIS = Student and Exchange Visitor Information System

· USA Visit = USA  Visitor and Immigration Status Indication Technology

· System - Checked when coming in and out of US - you are check on entry

· and as you leave 

· Citation for paper - as close as you can to Blue Book 

· Answer the questions in the syllabus and if you can not acknowledge

·  that

· you read the questions

· Work with statutes book - important for exam - tab it if necessary 

· Section 101 is mostly definitions and includes what crimes are

· considered aggravated felonies - The definition of a refugee is in

· Section 101

· Section 203 includes the categories for Immigrant visas 

· Section 204 is a continuation and this is where you will find the VAWA

· provisions

· Immigrant v. Nonimmigrant - Nonimmigrant here for a specific amount of

· time for a specific purpose- they come in with a visa - also possible

·  to

· change from one nonimmigrant category to another but you have to be

· within the time period you were given to be here - example if a tourist

· visa and given six months to be here and then they want to change

·  status

· to study at school and be a foreign student then they need to file to

· change in that six month period.  

· The visa itself is what the consulate gives and it says how many times

· you can enter but it does not say how long.  You can have indefinite

· time you can come but it is up to Border Patrol to let you in.  The

· statutes and regulations have guidelines for Border Patrol used to be

· tourist visas were given six month by Border Patrol now they are giving

· one month.  

· If visa says that good for three years that does not mean you can stay

· for three years it is up to Border Patrol.  I-94 will say how much time

· you have in the US and if you want an extension or a change of status

· must file within that amount of time

· Visa Waiver Program - allows certain nationals to come to the US

·  without

· getting a visa first - the nationals that are waived are mostly from

· European countries - because assumption is they are really only coming

· to visit because their economy is good back home.  Argentina was on the

· list but taken off when their economy collapsed.  If you came on this

· program you can not change status or seek extension unless fall in love

· and a USC petitions for you or you can request political asylum.  It is

· much easier than trying to get a visa but you waive a lot of rights. 

· Used to be that if you applied for a visa from Columbia it took a year

· the waiver program makes it easier.  It is hard to get a visa from

· certain countries: Philippines, Mexico etc why?  Because the consulates

· get dinged if people over stay the visas they gave.  If visa expires

· then you have no status 

· Now putting chips in our passports with our information 

· There are a few visas that start here and not at a consulate in another

· country they are the A, L, the O (international acclaim stars) , P (P3: cultural something) read the pages! , Q visas and the K (finace visas

· start out here)

· If a consulate denies your visa they are supposed to give you an

· explanation of why but they donâ€™t always and it is very discretionary

· and there is not much of a process to appeal or fight the decision.

· In addition to the Visa Waiver Program there are a couple of other

· programs for Canadians they donâ€™t need an actual visa to come in they

· just need proof that they are Canadian citizens - 

· For Mexicans going back and cross the border they have BCCs they are

·  for

· crossing only and can not go into interior the purpose is to just

·  cross.

·  Some people use them to come further - it is treated similar to a

· tourist visa

· INA Section 101 (a)(15) - this is where the nonimmigrant visas are

· listed: As are for ambassadors, consulate workers, Bs are visitors for

· pleasure and business, Cs in transit through the US, D crewman, E

· traders or investors, F Foreign students, I foreign press, J

·  exchange visitors, au pairs, K

· Fiancee and spousal visas of UCS, L intercom any transfers, M is for

· vocational and nonacademic training, N Special immigrant status, O

· outstanding in science, arts, business, athletics, P for performers and

· athletes, Q intercultural exchange program, R religious workers, S

· knowledge regarding organized crime called snitch visas, T victims of

· human trafficking, TN prof. workers under NAFTA, TD spouses and

·  children

· of NAFTA workers

· B - Visitor Visas - exception is Waiver program

· B2 - visitor for pleasure coming in to be a tourist - can use it to

· visit family can also use for health reasons - maybe coming into MAYO

· Clinic for surgery

· B1 - is visitor for business mean you are participating in some type of

· business activity without being gainfully employed - includes coming

· into to negotiate business or attend a conference - but if you start to

· get some kind of payment for the services then you could be violating

·  B1

· visa and should have used H1 visa

· F - Student Visas - coming in to be a full time student - full course

· load - you get DS designation on I94 so as long as in that program that

· particular course of study full time and donâ€™t drop out then in

·  status

· and you can go back and forth but, you can not drop below the full

· course load without permission and if you do you have gone out of

· status.  It used to be this was not well tracked - now they have the

· SEVIS program - monitors by making schools comply with SEVIS if they

· want foreign students they must provide all info about the foreign

· students to the program and they must verify the studentâ€™s

·  registration 

· Only for after high school used to be you could get for K-12 and most

·  of

· the school systems drop it.  Now almost impossible for school to do. 

· You can not work because you are supposed to be a full time student. 

· You have to show that you can support yourself and pay tuition or have

· an affidavit of support from sponsor.  You can work but it is very

· limited, you can work for 20 hours a week and it is limited the first

· year to on campus work

· J Visas - Exchange Visitor Visas - if your time here is paid by a

·  agency

· then there is a foreign residency requirement, must go home for two

· years, - Govt agency is paying for the person to be here to get

·  training

· so they can take it back to their country.  So the person needs to go

· home for two years unless the agency waives this requirement.  There is

· an exchange visitor program that you go through . Check 212 e. You can pay back the money or get a waiver from the embassy of Venezuela. From state department and they will request a no objection letter from Venezuela.

· Tourist visas discussed above are single intent - must have a

· nonimmigrant intent 

· H visas have dual intent you may have a nonimmigrant intent and an

· immigrant intent

· Non immigrant intent is at the time you apply and come in you have to

· have intent to return home with an H you can have a dual intent you can

· have the plan to stay when you are brought in on H.  

· Company brings you in on an H and then you file the paperwork to become

· a LPR.

· H1B- are good for six years- they are capped at 65K per year - they

· raised this number during the dot com boom and now they have reverted

· back to 65K - they are used up really fast the first day they are

· available they are gone.  You need to be a professional worker fit into the category of special occupation. Needing a bachelors degree or equivalent. So what’s equivalent? Two years of college and some years of experience? 3 to 1 rule: every three years of work, is worth one year of education, so if you work for ten years that qualifies as 3 years of education, so if you have only two years of college and ten of experience. May be in the test! For immigration, a bachelors is only four years. Some foreign degrees are considered only three years!!!

· H2: seasonal workers like farmers,  fishing, skiing resorts, etc. 

· They come as foreign students and you can have a year of practical

· training after you graduate - during this time they are applying for a

· H1B so you can work - during that practical training year there are no

· visas available so after your year you are out of status and have to

· return home.  

· There has been push to up the 65K cap but it has been unsuccessful 

· H1 are those working in technology with an advanced degree

· H2 are more skilled or other types of work and they still require a

· labor condition application that talks about prevailing wage etc.  

· Folks that work in race tracks and take care of horses are on H visas 

· E Investor Visas - these also allow for dual intent - they are

·  renewable

· they are coming in to conduct substantial trade or investment there

·  must

· be a treaty between the country of origin and the US 

· Eand must be 50% owned by treaty nationals

· For trade between country the person comes from and the US

· L Visas - intercountry transferees the person must be continuously

· employed abroad in the company for at least a year in the last three

· years - must be an affiliate or subsidiary of the company abroad and

· seek to work for in the US for the same company in a managerial or

· specific capacity - no prevailing wage requirement for this - 

· O Visas - persons with extraordinary ability in the sciences, art etc -

· must be demonstrated by sustained national or international acclaim 

· P Visas are primarily for performance, entertainers, athletes -

·  athletes

· must show they or their team is internationally recognized if coming to

· compete that the competition has international esteem

· p1 part of a group. Other things too. 

· P2 reciprocal exchange program of performance. 

· P3 is for cultural. 

· K Visa - if for fiance of USC - have to show that both of you can get

· married that there is no impediment to getting married - the visa

·  allows

· the person to come in for 90 days and you have to get married in those

· 90 days you can not come in as the fiance of one person and then marry

· someone else - you have to have met the person in the last two years -

· bona fide intent to marry - have to prove that you really plan to get

· married.  Can bring in children they are riding with fiance - the K-3,

· K4 are for spouses of USC - as of 2000 these came available to make the

· spouses able to come in quickly so are not separated for so long

· Snitch visas are for those that have information about organized crime

· the law enforcement must petition you can not petition for yourself -

· DHS determines that person is essential to success of criminal

· prosecution of crime organization or enterprise or information

·  regarding

· terrorist organization - it is very rare

· T Visas - for victims of human trafficking - you have to be physically

· present in the US - includes territories as well - would suffer extreme

· hardship if removed to their country. 

· U Visas - Victims of crimes that are listed in the statute - the

· criminal activity had to have occurred in the US or be a violation of

·  US

· law 

· V Visas - for spouses and children of LPR 

· Most of the visas allow for derivatives 

September 26, 2007:  Grounds of Inadmissibility (different from grounds for deportability, so they don’t apply to LPRs, aggravated felony list is in 101 and you can be deported unless they will be tortured n their country)
· Concept of Inadmissibility: You can come as immigrant or non-immigrant Step 1), Step 2 is admissibility. Applies to both kinds. They look at is there a reason not to admit someone. Section 212(a). There are some waivers in 212(h) and (i). 

· Review – Power of Congress to Exclude: removal proceedings for both exclusion at the border for inadmissibility and deportation for those inside.

· Also, if you were inadmissible at time of original entry, it will affect proceedings years down when you ask to be LPR and or citizen.

· Grounds of Inadmissibility – 5 General Categories

· Political & National Security Grounds: Terrorism (there’s a list of countries that sponsor it and a list of activities included in the terrorism definition, including soliciting funds for it, maintaining websites to recruit, material support for terrorist activities) (1990), foreign policy (political platforms that would endanger foreign policy) (1990), nazi connections (1978), Foreign officials who have committed religious persecution (212(a)(2)(G)). History: People who had seditious were always in the list, communists (except involuntary membership), anarchists, advocating certain acts and organizations, espionage,  or people who sought entry to engage in activities prejudicial to public interest, whatever that was.

· Public Health and Moral Grounds:  we have barred prostitutes, polygamists, mentally insane, epileptics, insanity attacks, psychopathic inferiority (homosexuals), TB, defect that would prevent you from earning  a living, behavior that endangers you or others. Now we have communicable health diseases of significance: TB or AIDS. Also physical or mental disorder threat to yourself or others, and diseases there is a vaccine for. There are some waivers for people with aids or tb. You have to show you’re under medication and care of physician. Some are not as strict for non-immigrants. Prohibition on bringing someone or coming to engage in prostitution or polygamy. No admissibility for addicts or alcoholics

· Criminal Grounds: Jailbirds and felons were not admissible to US. Convicted of certain crimes, importing women for prostitution moral turpitude, narcotic law violators. Now we have anyone convicted of or admitting to having committed a crime or an element of a crime of moral turpitude: theft, exception for ONE PETTY OFFENSE like shoplifting ONCE!, if you admit it in front of immigration officer, even if you’ve never been charged. Minors are not considered conviction and their records can be sealed, as long as they never admit to it. There’s a list of crimes of moral turpitude. That’s why there’s an FBI check and fingerprinting. There are some waivers for moral turpitude. And then there’s any violation of law here or abroad, and it’s iffy whether it has to be their law or US law that has t do with controlled substances. No waivers except for possession of 30 gms of marihuana. No other waivers. Expungements used to work but no longer with one exception: if it’s related to possession and similar to the federal drug possession something or the other. Also inadmissible if you commit two or more offenses. Prostitution, pesons involved in serious crimes who are immune from prosecution, trafficking in persons, money laundering, international child abduction, drug trafficking. 
· Economic Grounds: Public charge mostly. They use to prohibit paupers from coming in. Some were barred for literacy grounds. So now we have whether you’re deemed to be or likely to become a public charge (affidavit of support is required by us citizen or LPR, who is DOMICILED here [cannot do it from outside unless you prove you will be returning to US] until he becomes US Citizens, works ten year {40 quarters}, leaves US permanently or dies, even if you die your estate is liable) and over 18, or your own money, or that you will be able to work) , if family based you need to use an affidavit of support and it is legally binding contract that you will support your family member at 125% of federal poverty guidelines. If you cannot guarantee that, you can use a co-sponsor (joint sponsor who must be independently able to support at 125% poverty guidelines) or combine with household member as sort of a cosigner. Receipt of public benefits: if you’re kids are receiving them, it doesn’t mean you’re a public charge as long s you can show you have some money independent from that, a source of income. Being institutionalized means you’re a public charge. Usually it’s prospective so they look at whether you’re young and healthy and will be able to support your self eventually. If you apply under VAWA and you have proven prima facie case, you’re eligible for public help, and they will look at it prospectively as in you will be able later to provide for yourself
· Grounds Related to Immigration Control: Fraud in documents, integrity of documents, getting here w/o visa or passport, no labor cert., claiming false citizenship Sometimes they have ability to give discretionary waivers for family related circumstances. So, unlawful entry, stoways, fraud procuring visa or any other documents ( changing picture on passport, lying to entry officials by saying that you just came to visit and really intend to stay), false claim to be a US Citizen (inadmissible for life! IRAIRA 1996: use of birth certificates and California driver’s licence used to say that you’re citizen.

· Unlawful status: violation of work non-permit (F1 working, for ie) If you overstay your visa, or  entered without being admissible or paroled, and you remain unlawfully for over 180 days (consecutively) you can be barred for three years. If you do it for over a year (consecutively), you are barred for ten years! IF YOU LEAVE THE COUNTRY, THAT IS! That’s what  triggers it.  Waivers: you’re the child, spouse of USC or LPR and you can show extreme hardship, you can come in again.  If you triggered the 10 year bar, you entered or attempted to enter the US after the bar, then you have a permanent 10 year bar with no waivers and the ten year bar starts on the last time you entered, so if 5 years had passed, you’re looking at 15 years now! This one is aggregate. This is why people stay for LPR interviews because it is the departure that triggers the bar. 

· Text:  Chapt. 5 pp. 410-411; 422-425; 427-431; 435-437; 438-441; 441 (except notes and questions) - 443 

· Laws:  Section 212(a)

· First Paper Due in Class

October 1, 2007:  Review of Material to Date
· Inadmissibility Game 
October 3, 2007:  Review of Material to Date

· Inadmissibility Game cont.

· Hypotheticals

October 10, 2007:  Admission Procedures:

Admission is having lawfully entered the US after inspection (of documents) and uthorization (usually the CBP or CIS officer if adjustment)

You must show your are admissible to the US. You can be an applicant for admission even if you came in illegally and are already here.

Stowaways are inelligelible for admission: obtained transport without permission of owner or person in command aboard a vessel. Thay can only apply for admission if they can show fear of return.

Parolees are not deemed to be admitted: you can be here physically but you have not been admitted. Rubber band principle. Parolees are here for humanitarian purposes, for medical purposes, etc. And sometimes for seeing a dying parent.

LPR generally are not deemed to be seeking admission when they enter unless they’ve abandoned their status by leaving for a year or more. Presumption you need to overcome. If you did abandon, you’re requesting admission. Also if your’re absent for a period of over 180 days; if you entered illegally through th border, for instance without your green card; you departed and engaged in illegal activities; you departed while waiting for removal procedures; you’re attempting to enter illegally.

If you have a criminal conviction, even if you’re a LPR, be careful with travel because they will be inspecting you again for admissibility.

For admission process, most of the times it happens at an embassy. Non-immigrant visas:

· Some require initial paperwork started in the US: H visas, P, O, F, and employment based (H) It starts in USCIS and then they send it to New Hampshire to the National Visa Center and from there they send it to the embassy outside. You must prove a Bona Fide intention of returning to your country: bank accounts, houses, family, ties to home. You’re also asked why you’re going to the US. Process is less restrictive than to become LPR. There’s security lists they check for background (Interpol, FBI, Etc). 
· No relationship between the visa and the amount of time you’re allowed to be  in the US. CBP officer at entry gets to tell you how long you can stay. The visa itself just allows you to make one appearance or two or multiple times to ask for admission for as long as the visa is valid.
For both immigrant and non-immigrant visas you need to go through many of the same steps:

Immigrants ( can do it abroad or inside the US) Both will need:

· visa petition: 1-130 (family based) or I-140( employment based). 
· Some require labor certification.

· You’re able to be admitted

· You’re actually granted actual entry.

· Outside applicants:

· Petition (USCIS)

· NVC in New Hampshire who then sends the stuff to consulate

· Consulate sends packets to beneficiary

· Interview

· Medical exam

· Visa given

· CBP still gets to admit you

· Inside of the US you can adjust status (if eligible and a visa is immediately available) if you’re here under:

· No status

· Refugee

· T or U visas

· Non-immigrants who:

· Immediate relatives (parents of Us Citizen, spouses and children of both LPR and Citizens) who entered lawfully (even if they overstayed their visa). You have burden of proof that last entry was lawful.  245(a)

· Entered lawfully and maintained lawful status continuously  ( F1 students who never worked for instance) 245 (a)

· Have an approved I-360 VAWA petition. Doesn’t matter how you came in or what your status was. 245(a)

· Filed an I-130 (like for siblings), I-140 or labor cert on or before April 30th, 2001.  (under 245(i)

Before adjustment here was approved, everyone had to leave and do their interview outside of the country. Then in 94 they set up a pilot program to allow you to file for adjustment and interview here. When it was about to sunset in 97 the new 3 year bar for unlawful presence for over 180 days came in and it wreacked havoc. So congress eventually decided that anyone who had filed I-130 or I-140 before april 30th 2001. There’s been talk about making this permanent but after September 11, and a strong anti-immigrant feeling has made it impossible. So if it doesn’t fall within one of the 245 (a) categories or under 245 (i) if they applied before April 30th 2001, then if the person happens to have triggered a bar (3 or ten year) by unlawful presence for over 180 days or 1 year, then the interview needs to be outside and unfortunately they will trigger the bar and need to stay outside.

TPS (only for a year and you get work permit, and after a year State Dept. re-deisgnates if needed) doesn’t allow for adjustment of status. Only given to countries where there has been either a natural disaster or civil conflict and the country would not be able to receive their nationals because they’re dealing with the conflict It’s different from Assylum b/c in asylum you need to prove personal fear.

· Expedited Removal: IRRAIRA: you can remove a person (235(b)(1)? Without a hearing or judicial review. If your documents are fraudulent or the official thinks they are or you don’t have documents. If that happens you’re pulled off line and taken to secondary inspection and questioned in a room by officials and you have a right to an interpreter but that’s it. They go through the questions and if they determine docs are not good or you don’t have documents, you will be ordered removed at that point without a hearing, no chance to be heard, UNLESS you can prove personal fear to go back OR request asylum. In that case, you get a credible fear interview with an asylum officer and you can request a judge to review it if he denies it (if you know your rights!)This judge needs to hear you within the week, if possible within 24 hrs. If they deem that you are not afraid, then you get sent back by same carrier that brought you. While you wait for credible fear interview, they detain you in immigration detention area. If they determine you have a credible fear, you can be released, while awaiting removal procedures where conceivably you can ask for political asylum. DHS Has the discretion to extend this to persons found in the US who have not been admitted and who are not able to prove continuous legal presence in the US in the two years prior and there’s no review and no way to challenge it. Usually people who are found close to the border. And expedited removal also applies if the person is found again here after a hearing for removal, the old order can be reinstated. And ICE can also reinstate an order that was originally an expedited removal. If ICE reinstates an expedited removal where the person originally had a fear but did not express it, then if the person expresses it the second time  they can get a reasonable fear interview (not credible but reasonable). ( ask for exaqm what this deal was since it was not clear in class. There was something about Geneva conventions and torture). She thinks that if they’re minors, they’re not being expeditedly removed but given hearings. 

· Visa Petitions

· Admission – At the Border/Consular Processing

· Hearings Before the Immigration Judge

· Special Removal Procedures

· Adjustment of Status

· Biometrics, Registration, Machine Readable Passports, etc.

· Security Screenings

· Text:  Chapt. 6 pp. 444-453; 461-465; (Notes 4&5 pp. 466-469); 485-493; Chapt. 10 pp. 885-893; Chapt. 12 pp. 1196-1201  

Laws:  Sections 221, 222, 235, 235A, 245
October 15, 2007:  Grounds of Deportability
· General Significance

· Beginning of Process – NTA/OSC

· Current Grounds of Deportability

· Grounds Concerned with Immigration Control

· Crime-Related Grounds

· Other Grounds – Political & National Security, Public Health, Public Charge

· Text:  Chapt. 7 pp. 496-498; 500-501; 504-508; 511-519; 525-527; 529-533; 538-540; 540-546; 549-550; 552; 553–559; 564-565; 567-570; Chapt. 10 p. 875

· Laws:  Section 237(a)-(c)

Class notes for Oct. 15: 

Grounds for deportability:                Grounds for Inadmissibility:

· 237(a)                                               *212(a)

· (1)(3) Immigration violations……………(6)(9)

· (2) Crimes……………………………………….(2)

· (4) National Security/Politics…………....(3)

· (5) Public Charge……………………………..(4)

· (6)(7) Other Miscellaneous……………….(10)

Immigration violations:

· (1) You were inadmissible and someone made a mistake and admitted you, you are deportable, like you were a Nazi or had Aids and no one knew at the time of admissibility; violations to conditions of visa (working as a student); conditional status (marriage or investor) is terminated; alien smuggling (unless spouses and children); marriage fraud; under

· (3)Failure to register (change of address every time you move AR-11 form); falsification of documents (misuse of visas, passports, re-entry permits) either for personal use or use of others (except there’s a discretionary waiver for spouses and children); claiming citizenship when you’re not citizen (unless you have good faith reason to believe that you were) even if you want to get a drivers license. For this particular one, you lose the ability to ever be eligible. But if it’s a child being brought with someone else’s papers, they cannot have the intent so it doesn’t apply to them.

Crimes: (2) largest % of cases of deportability fall within this. If you are convicted or admit to the crime , you’re inadmissible. BUT for deportability you need conviction. Within 5 years of being admitted you’re deportable if on crime of moral turpitude. If you’re convicted of two or more at ANY point after being admitted you’re deportable. So one crime, then 5 years. Two, anytime; Listed: failure to register as sex offender; high speed flight from immigration;l Aggravated felony: rape, murder, ,money laundering, crime of violence IF a sentence of a year or more is POTENTIAL; sexual abuse of child; LIST on 101(a)(43). If you were deported for aggravated felony, you’re not inelegible for most forms of immigration relief (except for convention against torture) and if you get caught back in you  get thrown in jail for 20 years; Espionage, treason, sedition. Crimes of Domestic Violence may be crimes of moral turpitude. It is fact based for all crimes of moral turpitude or at the definition of the crime in each state statute.  Baseness, moral depravity against the customs of human kind (or something to that effect from 9th circuit). Most practitioners go through a list that was made by other lawyers that says yes, no, maybe. Fuzzy thing to work with. Aggravated felony is much easier to work with. TX wanted to  make DUI aggravated felony, but it’s not even a felony! Case in Fl as well. 

National Security/Politics: (4) Mirrors the terrorism inadmissibility. Also foreign policy grounds: if your presence would have severe or serious foreign policy implications you’re deportable and removable. Nazi; trained in a terrorist camp; participated in severe violations of religious freedom. 

Public Charge: (5) within five of day of entry to US has become a charge for something that you had before being admitted, you’re deportable, not if it happened afterwards.

Others: (6 and 7) voting when you’re not allowed to vote; convicted of domestic violence, stalking, child abuse, or violating a restraining order (this affects the income of the family, so many times the victim doesn’t report it so the abuser doesn’t get placed in removal procedure and also if they’re back shortly, the abuse can become worse), also if you’re the primary victim and were acting in self defense you can get a waiver from deportability.

Procedure:

NTA: notice to appear is the charging document. Before IRARA it was a OSC. Document says:

· you’re not a citizen or natural of US (Govt’ has burden of proof that you were not born here. Don’t skip this part! Then you have burden that you acquired citizenship at birth from parent or grandparent or that you were lawfully admitted to the US)

· You’re a citizen or natural of… (passport will tell them or person admits in interview).

· Whether or not you were admitted and where and when and you’re now deportable (and they list the grounds for deportability) OR you were not admitted or paroled into the US and are now removable. So you argue the grounds of deportability if they were admitted.

· For people in asylum, it’s automatic if it’s denied you get NTA. If it’s adjustment of status, you also get it if its denied. ICE can issue this NTA in raids or criminal procedure. Sometimes the NTA are incorrectly drafted and they have to withdraw and issue a new one b/c the attorney cannot prosecute the charged there or has found more charges. OR client is served but not court so ct has no jx. 

· Cts sometimes cannot decide issue, like in vawa cases, t, u visas have to be decided by CIS and then ct takes over. Cts can decide to ADMINISTRATIVELY CLOSE A CASE: it will sit as long as the person has temporary status or person has T or u visas. When administratively closed ct has jx still. It allows them not to issue a new NTA. But once a case is closed and adjudicated, the ct no longer has jx. 

· Matter of Ching and Chen

· Rosenberg v. Fleuti

· Marciano v. INS

· 
Leocal v. Ashcroft

· 
Handout:  Analysis of REAL ID Act

October 22, 2006:  Relief from Removal, Waivers, and Removal (Deportation) Procedures
· Generally: 1- When you’re picked up you have a bond hearing usually at $5000. But you can have the bond reduced if you have family ties, sole provider, single parent, sometimes property is used at collateral. Sometimes you can be released without a bond, but not usual. Sometimes you can get electronic surveillance and then comply with curfew and report if you travel outside your boundary (ankle bracelet).

· Custody cases: sometimes you are required to be detained before removal hearing unless you are not a flight risk or a risk to the community. Guards in room at all times, handcuffed, etc. Or if you have not been able to post bond, you are in custody. 

· Non-custody cases.

· 2- Second hearing is a master calendar hearing. You plead to the charges to the NTA. Once you plead you can ask for relief if you admit removability. If you don’t, then watch for who has the burden. Remember that case where if you are a US Citizen and they had the burden of proof that you were not. Mute guy. But in any event, if you are removal, ask for relief. So the ct weighs the humanitarian relief vs. the kind of conduct  committed. What kinds of affirmative defenses are available to person. You may attack the evidence the government produced (4th amendment: improper search and seizure: vehicle stopped without basis or reasonable suspicion: license plates that routinely transport, close to the border, suspicious conduct: car trying to outrun border patrol; search of residence: warrant,  or the residents consented, but it doesn’t have to be verbal consent, you can simply open the door. You can refuse to open door for ICE but not for police. In employment places, ICE can come but they cannot block entrances. If you’re asked status in  the street, you can decline to state status and they may detain you and get Miranda warning at that point, not when you’re stopped. So then you can request an attorney. Attacks on evidence through estoppel (INS v Miranda: 18 month delay in adjudicating a visa petition and that was long there. 9th circuit found misconduct but SCOTUS said there was no misconduct or failure to filfill a duty and they cannot say that it was unwarranted, but they said that there could be a case of affirmative misconduct) or they violated their own regulations (Corneal v Rodriguez is a case where the consulate failed to warn her that she could get her visa invalidated if she got married)(or failing to warn that young men need to sign up for selective service) as when they were supposed to give advise and they did not. Also, motions to suppress. You can always claim you are eligible for a waiver if you are removable. 

· Defensive relief:
·  permanent : cancellation of removal proceedings. 

· (240(A) LPR who have committed a crime (petty theft, minor forms of welfare fraud, etc) assumption is that you are deportable. Requirement is:

· have been continuous presence after being admitted for seven years

· five years of LPR at least

· not an aggravated felony

· idea is to retain your PR status. Your card is taken away until relief is granted

· 240(A)(b): no status people:

· ten years continuous presence: departures of ninety days or more will break , any departures in the aggregate of 180 days will break the ten years also. Certain crimes conviction will also break. If you’re put into removal proceedings (even three days before hearing,) that stops it! If you’re granted voluntary departure in lieu of an order of removal. 

· exceptional and extremely unusual hardship  to a spouse parent or child who us a US citizen or LPR, if deported: hardest to overcome. Much more than extreme hardship. Cannot be the same as the usual pain and stress caused by removing a family member. Some judges stretch to ask where the nearest hospital back home would be so the kid can be treated for Asthma, others ask for special ed facilities back home for child if they need it.  Usually you need a more serious disease like cancer, cerebral palsy, and child is receiving significant services here and it would be hard for child to be taken back or for the parent to be separated from child. Also sitations of domestic violence for survivor b/c protection from RO is here not there and  how the police may not respond in that country and the parent may be killed and then the kid would be alone or in danger. 

· good moral character.

· 240(A)b 2: special rule cancellation:

· Three years presence

· Extreme hardship only

· Battered or extreme mental cruelty at hands of LPR or US citizen parent or spouse or that you have a child in common with battered. 

· You can also show emotional or physical abuse to child even if just exposure to the violence.

· Perp could have been removed  or not and you can be divorced or not

· Good moral character

· Expands VAWA.

· You can also adjust to LPR under hearings for removal proceedings or seek asylum as a defensive form of relief and after a year you adjust to LPR

· and temporary. 

· Temporary protected status: from country with natural disaster or civil unrest. Ct may administratively close the procedure and then open to see if you’re qualified for more permanent.

· Deferred action: yes we know you’re here but we’re not doing anything to you until we know what the regulations are. If you’re here waiting for a visa, they may grant you work authorization until you get the visa. Humanitarian  reasons, etc. ICE has to grant deferred action. HARD TO GET. Discretionary. When people are ill, maybe. 

· Emergency Stay of removal: so you ask that immigration not enforce the order of removal. Good for one year and renewal available. 

· Lasting/More Permanent Relief

· Cancellation of Removal – INA Sections 240A(a), (b)(1), (b)(2)

· Registry

· Legalization (now limited)

· Adjustment of Status

· Private Bills

· Limited Relief

· Deferred Action

· Voluntary Departure

· Objection to Destination for Removal

· Stays of Removal

· Possible Claim to US Citizenship

· Text:  Chapt. 8 pp. 572-580; 581-585; 585 (except questions and problems) – 588; 614-621; 630-632 

· 
Laws:  Sections 240A, 240B

Attorney speaker:

Passenger manifests get ran through FBI databases. If you pop up with a crime, you get pulled off the line at entry and questioned. Bench trial, tape recorder, hearsay is allowed. Master calendar sets the first hearing. You plead. Burden of proof is on respondent that you’re admissible. You can reduce the crimes by 17-B so you can get a felony reduced to a misdemeanor. Once you’re found removable by judge by looking at allegations and what you admit or deny, you can ask for relief.  ALWAYS DO A REPLY to the government’s responding brief. Check local rules of immigration court. They vary. ALSO< CALL THE TRIAL ATTORNEY FROM ICE to make sure they got all paperwork and let you know if they see any red flags, etc. That way you’re friends with them and you save the time for your client because they will schedule it for later if they did not get a paper. 

212 is to remove someone who’s at port of entry. 237 is to remove someone inside.

Always check for crimes b/c client may lie about crimes committed.

212(h) Waiver of inadmissibility: for crimes prostitution, single possession of marihuana,  usually used for LPR who are coming back to country and get a NtA for these crimes. 15 year waiver: if crime occurred more than 15 years ago. Not available if you commit an aggravated felony. Resided continuously in US for seven years  previous to these proceedings. You can plead extreme hardship as well. 

Cancellation of removal 240(A)(a) for LPR: LPR for five years and have had to reside for seven years at least. Had to have been admitted. And cannot be an aggravated felony (anything jail of over a year). If you commit a crime (not the conviction) it will toll the seven years. BUT under 212 you’re allowed one petty theft. But the second petty theft one tolls the seven years. Commission of the crime.  So it better be more than seven years ago. 

Requires a showing of real  rehabilitation. Hardship :

Family ties in us. Long duration of residence especially if came as child, property or business ties, good character, hardship to his family, etc. Get as many documents and affidavits to support this.

Negative factors: additional significant violations , crimes, etc.

Cancellation is discretionary, so the requirements are required as per statute to ask for relief, but the judge will weigh the factors in making decision, not just look at requirements.

And 240(A)(b): Cancellation of removal proceedings for non LPR. Exceptional and extremely unusual hardship to a relative who’s a US citizen.  10 years not seven. Ten years stop or toll when NTA is written up. Check for voluntary departure, or deportation, or any stops at entry that result in an order to leave, expedited order of removal, etc. evidence of hardship that would result in substantially more than a regular deportation would cause. 

212(c) precusor for cancellation removal. Not available anymore. For LPR convicted a crime under 212 (c). in this one they take into consideration hardship to the person himself. It also waives aggravated felonies. LPR before 1996 and check statute. 

LPR and Non LPR get aggravated felonies. Non LPR marries US citizen. Under 212 h he can file a waiver  and file for adjustment of status. Since he was not a LPR it doesn’t matter that it was an aggravated felony. Because Aggravated felony is a ground of deportability but not a ground of inadmissibility!!! So listed under 237 and not 212.  

Something started prior to 97 is still called deportation proceedings. Some portions like 212c was available in deportation settings but not for removal proceedings. 
October 24, 2007:  Removal (Deportation) Procedures
· To get into proceedings you get there by getting a written NTA by CBP and ICE. Procedures for OTM (other than Mexican) at the border, they are called pushbacks. You could  also be ordered removed or given voluntary departure. Pushbacks are usually done when in large numbers. If you have not been here for more than 2 years, you can get an order of expedited removal. Otherwise, you get a NTA and you can be in a detention facility. You can also be referred into proceedings through USCIS if not granted asylum. You can also get there by a family member not wanting to go through the interview or not supplying the affidavit, and CIS is putting people in proceedings. 

· They can hold you through immigration hearing and until attempt is made to send you home IF you have certain mandatory detention because of criminal conduct. No time limit? If post hearing, under zavydas then you have 90 days to remove and then if you cannot, you have to extend if they are a flight risk. Sometimes they are let go with an electronic monitoring system, an ankle bracelet, but you need a landline phone. You’re only allowed some yards around the area, you have curfew hours. You have to advise if you need to travel outside the area. You need to report three times a week to immigration.

· Roving patrols at border and searches of homes: in workplaces, they cannot corral people in, they cannot block all exits. They can check for records of documents submitted to verify that person is ok to work here. Cannot go through rest of record unless they have a warrant. For residences they need a warrant or consent, but if you open the door, is considered consent. If they ask you on the street you can decline to answer. But when they have suspicion reasonable) they can detain you, read you Miranda, you have the right to a bond (5000 max) and you can request it be lowered (judge will look at whether you’re a security or flight risk and ties to community. It remains in place until removal proceedings are done or cancelled,) and to an attorney. If you cannot post a bond, you will be in detention during hearing until decision is made in your case. When you’re stopped by CBP and questioned because they believe you’ve recently arrived, they have to have an interpreter. Sometimes they just have the ATT interpreters via speaker phone. One of the questions you’re asked is if you’re afraid of your government. They may not, they may be afraid of something else or a person in the government. There are issues of secret evidence that respondents don’t have access to and attorney doesn’t know what client is charged with and how to defend. In certain cases where the person is inadmissible because of a section where the person is part of totalitarian party or overthrowing the us government or nazi, etc they must be ordered removed. in this case, Order of removal has to be reported to AG and after  review he will issue order of removal without review but after he consults with other agencies.

· Once you have the master calendar hearing, you have individual hearings, required to be done within 180 days of the filing of the asylum application unless you waive the clock but you give up the right for your client to apply for work authorization if they are filing asylum. After 150 days, you can file for work authorization, they have 30 days to issue it, but then that’s within the time your hearing will happen because you have not waived. You can waive if you know that there are possibilities other than asylum further down and you’re expecting it to happen before the hearing is set for later than 180 days. 

· Burden of proof clear and convincing evidence that you’re here lawfully pursuant to an admission, immigration has to provide access to their papers, so they cannot withhold them, ICE has burden of proving then by the same clear and convincing evidence show you’re deportable reasonable substantial and probative evidence. No formal discovery, but standard one has been a FOIA (freedom of information act) and they can take out officers notes and that would include their assessment. You can request on appeal to have those provided. But FOIA takes years to get. You can get some subpoenas for reluctant witness, maybe officers. Rules of evidence are just for policy and guidance b ut not binding. Hearsay is permitted in court. If there’s objections to leading questions or compound questions. Authenticated documents: if it is from US givernment none needed, but if it’s from outside, you need to lay foundation for where that document came from and they may send it to forensics to make sure the typset existed in the country at the time, etc. There is a requierement in terms of cooperation now that if docs are reasonably available you need to produce them.  In custody and non custody hearings there are the same proceedings but rthey are held in different places. Judicial review: you get an administrative review form decusions usually BIP or other like AAU (?) appeals on denials of relative petitions etc. Only one BIP and all appeals go there in VA. Most cases are resolved on brief. You have 30 days to file and you need to lay the basis for your appeal. Since there is no record, you need to take your notes at the proceeeding’s end. Reposnding has two weeks to respond. And then a week after that t reply to reponse brief. AT BIP a staff attorney looks at it and if they feel it’s been decided before or there’s a an easy fact pattern, they just issue a summary affirmance without opinion or a dismissal. If you don’t file a brief, your case is summarily dismissed. If you pass muster, you get a three judge bench. Their decision is binding on all IJ. You may get appeal on regular appeal ct unless you can make it a procedural violation, a constitutional argument to get around the discretionary part of it. Habeas is hard to get recently. And ffrom Circuits you can appeal to Supreme court. Motions to reopen on your own only on 90 days. If not the governement has to agree and join.

· Before the Hearing

· The Removal Hearing

· C.  Specific Issues

· Representation

· Evidence and Proof

· D.  No Judicial Review

· Summary Affirmance Without Opinion

· Closed Hearings/Secret Evidence/Military Tribunals

· Text:  Chapt. 9 pp. 633-645; 653-656; 657-662; 668-670; 685-686; 702-704; 705-711; 717-723; 724 (including Notes 6 & 7) –742; 746-755; Chapt. 10 pp. 875-884

· Laws:  Sections 238, 239, 240(a)-(c)(4), (d)

· 
Aguilera-Enriquez v. INS

· 
Woodby v. INS

· 
INS v. St. Cyr

October 29, 2007:  Refugees/Political Asylum

· Film:  “Hotel Rwanda”

· Second Paper Due in Class.

October 31, 2007:  Refugees/Political Asylum:

For the most part the us tracks international law. UN displaced persons legislation. Moral obligations nations have to people who have been displaced out of sense of guilt for not helping them before. There was some opposition and that created the idea that it has to be limited to a number of people, and only for a period of time like 2 years and to those persons who were registered as displaced persons in 1945. So it was very restrictive. In 1950 UN created office of High commission on refugees, UNHCR, they run refugee camps and have the mandate to care for refugees all over world. 1951 UN recognized the convention on status of refugees and established definition  of refugees. US did not sign on. But congress is passing ad-hoc legislation on how to deal with refugees and gives AG a lot of power to decide who to take and how to take them, paroling them in rather than admitting them. In 1965 congress changed laws and added the seventh preference under  family based, fleeing a communist dominated country or a country within general area of middle east, and if you feared going back. (for 2 years and then you could adjust to PR) IN 1967 UN eliminated time and geographical constraints. 68 US signed the protocol, so by reference we agreed the definition of refugee. Until 1980 we passed implementing legislation (it was not self implementing)So the 7th preference was dropped and we now have the refugee act. There was a lot of discussion and case law about what the refugees were and how to implement the law. Mostly they looked at UNHCR caselaw.

Refugee generic term for someone who “Any person who is outside of their country of nationality or person with none and person is outside of the country of nationality or outside regular residence. So you must  have crossed an international boundary (1st requirement) and person is unable or unwilling to avail themselves of the protection of that country (2nd requirement) because of persecutions or a well founded fear of persecution (3rd requirement) on account of (4th requirement. This MUST BE on account of) race, religion, nationality, membership  in a particular social or political opinion. “ You can be returned home anytime unless you’re a resident, if the country determines that it is safe to return you to your country, under either of the three remedies.

There are also:

· 
Overseas refugees: processed abroad in refugee camps, identified by UNHCR and countries will screen them for refugee status and then they come if they meet requirements. They are entitled to small stipend, assistance with resettlements. They don’t chose where they go. Some NGAs give them help also. Most lawyers don’t see this until a year later when they are ready to adjust status.

· Overseas Refugees/Political Asylum

· Three Forms of Relief –

· Asylum: 208. Discretionary. You can apply affirmatively or within removal proceedings. You can become a LPR within a year. You can get derivative asylum for spouse or children. Not so high bar for fear: A reasonable person standard: a reasonable person in the applicant’s shoes would have the fear to return. So the presence is to go for this, but there are exceptions and bars to asylum: If any apply to you, you can still ask for the other two remedies.

· Exceptions:

· Put in place by IRAIRA: you must file for asylum within one year of arriving in US otherwise you are not qualified regardless of how likely you are to get killed when you go back. There are exceptions to the one year deadline:

· Changed conditions: student who is a foreign student and did not have fear when they first arrived but now they do because there’s been a coup and their family was the ruling family deposed, for instance. Needs to apply within reasonable time

· Change in the law: were not eligible before but law changed and now they are

· Extraordinary circumstances: You were in the hospital or institutionalized and could not apply. 

· Safe Third Country: If you come through another country first that is also first, you need to apply for asylum there. So if you come through Canada, you cannot apply here you must apply in Canada.

· Bars:

· If you persecuted others you are bared from seeking asylum.  Probably not if done under duress. 

· Certain criminal convictions

· A serious crime

· An aggravated felony conviction.

· A serious non-political crime outside the US

· Reasonable grounds that person is a risk to national security

· Terrorist or providing material support for terrorist organization

· If you’re firmly resettled in another country: specific provision in the federal code of regulations: 

· You must have received firm assurances that you will get permanent status.

· Ties to country: job, family

· Intent of person: to continue flight?

· Withholding of removal 241(b)(3): You ask for this  in the alternative every time you ask for asylum.  Same with CAT. Mandatory if you meet the elements. You can apply in the context of removal proceedings. FEAR BAR: More likely than not. Likelihood of  higher than 50% that you would be harmed or tortured. Not that usually in the country they do that. You can use country conditions to show that, but you still need to prove that there is a clear probability that it is more likely than not that you would be tortured. No path to residence. You get work authorization. No derivative asylum. Your life or your freedom would be threatened if you return on account of religion, race, nationality membership in group or political opinion . There is no one year bar.

Bars to withholding:
· If you committed a crime and you will be a danger to community But not aggravated felony. 

· Committed crime within (?)

· Another one.

·  Restriction/Convention Against Torture (CAT) 8 CFR §208.16-208.18: You can apply in the context of removal proceedings. FEAR BAR: More likely than not. Likelihood of  higher than 50% that you would be harmed or tortured. Not that usually in the country they do that. You can use country conditions to show that, but you still need to prove that there is a clear probability that it is more likely than not that you would be tortured. No path to residence. No derivative asylum. Does not matter why you would be tortured. Not needed to have an on account grounds.  Adopted by UN in 1984, US signed in 1988 and congress ratified in 1990 and in 1998 we had legislation to implement.

· “ no state party shall return a party to another state where there are substantial ground to believe that he would be subjected to torture. Torture is defined (look online for definition as any act where a person is subjected to severe pain or…. When the torture is done at the instigation or with acquiescence of the government. You must show that there was government acquiescence or consent of the torture, so the gov’t had to know this was going on.  Mental harm or pain and suffering. 

· Text:  Chapt. 11 pp. 915-918; 937-947; 951-953 (notes 7 & 8); 1144-1154 

· Laws:  Sections 207, 208(a)(1), 241(b)(3); 8 C.F.R. Sections 208.12(b), 208.16, 208.17, 208.18

Matter of Acosta: read this. It defines persecution: includes threat to life, confinement, torture or economic restrictions so severe that it would constitute a threat to life or freedom. Fear is subjective condition and they must show that they have fear of prosecution but 2nd circuit said you don’t get disqualified if you also fear economic prosecution/\. Person has characteristics the , and the govemrnt is aware of characteristics , and had capabilities of harming. (PITCHERSKAIA: 9th said there does not have to be an intent to punish or harm. Lesbian who was told she would be given electric shock treatment to cure her! )

READ INS v STVICK: 

Read INS v. CArdoza fonseca. Separated asylum standard of fear as not being the same as standard for withholding. Subjective and objective: well founded basis for objective. Must have both.

Reasonable person came out of Matter of magrabbi? Reasonable person standard if the person has a one in ten chance of being harm, they have a well founded fear (montesinos) harm or suffering must be inflictied by govermemnt or person or organization govem is unable or unwilling to contril.

Approach to persecution for tests:

1- Does harm rise to the level of persecution? Look at Acosta, Kovac v. INS. Discrimination is more iffy.(Basic disc. Is not qualifying). If yes,

2- Is there past persecution? Has the person been harmed in the past. 

3- Is sufficient alone? Matter of Chen. If the harm was so horrendous was so atrocious that he should not be expected to repatriate.  Does that harm compare to matter of Chen. Her client who was Bosnian and a grenade blew up his leg. He was granted refugee status. If it is sufficient, you don’t need to go forward, but in most cases you go on to
4- The past persecution creates a rebuttable presumption of well founded fear. Then the burden shifts to Govt. They can rebut by showing:
· Changed conditions

· Able to safely relocate to another area.

·     5- Well founded fear: fear if you were to return home. Key case is Cardoza-Fonseca case.  Separated two standards of fear for what was required for withholding of 

· Subjective: the fear itself. More likely than not (51%) for withholding of removal that LIFE OR FREEDOM would be threatened. 

· Objective: the well founded part. Use other cases you knew, friends, family, country reports, Amnesty International, major news media, NGO’s anything reliable and objective that you can use to establish the conditions (Country conditions reports)

READ MOGHARRABI and MONTECINO. They define the lesser standard. 

**** Persecution is different from prosecution: prosecution is legal to do. You can prosecute people in a country if you go against the laws. Is there some kind of legal process or is it street justice which would be Persecution. If gov’t turns a blind eye to street justice, then it is persecution not prosecution. Are there laws, or a system for prosecuting someone and does the punishment tend to fit the crime. If it’s really extreme then there’s an argument that  it may be persecution and not prosecution. The decision tends to be from our perspective, which is interesting b/c we condone capital punishment in this country. IE: women having babies out of wedlock were stoned to death in Nigeria.   Another area has been failure to comply with military requirements, and the US says the country have a right to require mandatory military service.   And it gets even more complicated when you overlap systems of law in the same country: civil, religious, tribal laws.  So always look at whether there is a system in place to address it.   *********

· November 5, 2007:  Refugees/Political Asylum
· A. Enumerated Grounds – On Account of… NEXUS requirement: You can have a fear but if you don’t have a nexus, it will fail. Notice that ethnicity is not listed in enumerated grounds, neither is gender, gangs, drug cartels, etc. This was after the WWII and they were only looking at the following grounds: 

· Political Opinion: Easiest cases are where there is 

· Overt political actions: guy is running for office, or student movements, mothers who are politically active, marches when there is a real danger. Also words: writers who wrote articles or universities publishing papers which are critical of government. Civic world, very public. Not opinion in the home. 

· Secondly: imputed political opinion: family member of a family that’s very politically active even if you yourself have nothing to do with it. But because you’re connected with family, you run risk of persecution. Also having been involved with groups that the gov’t believes has subversive intent, even if in reality the group did nothing of the sort. Case of Lazo-Majano (cynically imputed political opinion) She was threatened with being denounced as a guerrilla if she denounced the army general that was raping her and beating her. Even if she was not guerrilla and he knew she was not, but he had the power to label her and keep her on that situation.

· Zacarias: actual opinion (show that the applicant really had an opinion even if one was cynically imputed) or was the opinion known to persecutor. So this made it much more difficult to prove imputed opinion now. Check for other grounds.

· Neutrality: you can’t just say I was afraid to join either group. To count for political opinion, you have to have affirmative neutrality: you don’t believe on either side and you made the choice to be neutral. Bolanos-Hernandez).

· Opinion that is not necessarily (Fatin v INS) in the public  arena: deal with woman from Iran feared returning b/c she would be punised for not complying with strict dress requirement in Iran: they did social groups and political opinion: a belief in feminism: I have the right to wear what I want and conduct myself in a particular way and  that subjects me to persecution. Also used for domestic violence> husband doesn’t believe the same as the wife and I am not to contradict me and when I speak against him I get beat up. It’s been hard to open the political opinion arena to other kinds of opinions that are not necessarily political.

· Religion: hard to prove because not everyone who is very religious is publicly practicing and puts it out there through outward manifestation. Also hard to define religion. Does atheism qualify as religion? Who gets to decide what a religion is. DHS is at that point deciding what is religion. Some cases are about of persecution of people who are proselytizing. Conversion is another area that comes up frequently and so you go for well founded fear not past persecution. But again, how do you know the person really converted? What do you need to show. 

· Nationality: includes not only citizenship but also membership into a linguistic or cultural group within  a country.

· Race: defined to include all ethnic groups. So if you’re dealing with an ethnicity case, you can apply race. 

· Membership in a social group: messy. More litigation than any oher. It’s a catchall and historically the US has not liked this one. Questions:

· What social group?: define the group. Clan membership. Matter of H. Somali clan membership. Show that your subclan you belong to is being persecuted by another clan. Family is easier to define. When you step out of the traditional groups is harder to do.  The group cannot be defined too broad (young salvadorian men between the ages of 15 and 24 is too broad. Women is too broad as discussed in Fatin.) so get a narrower  definition. Shared experiences maybe. Sanchez-Trujillo: sort of voluntary association creating a social group: collection of person so closely associated with each other and a common interest or common goal. Most circuits stayed with Acosta, only ninth uses Sanchez-Trujillo. Ninth sees the test as voluntary association. As opposed to the Acosta test (see what the heck this is). International courts were using Acosta of finding innate characteristics. BIA is precedent for all immigration courts nationwide, but when a case goes on appeal to a circuit court, the decision of the appeal court is binding to all immigration courts within that circuit, and only within that circuit.  That encourages forum shopping. Ninth stepped out of Acosta for a while with Sanchez, but then in Hernandez-Montiel the ninth said they would accept either innate characteristics OR voluntary association.  Scholars have argued that since social group is a catchall there should be a presumption that anyone who has been a victim of capricious persecution should be included.  That has not happened yet. 

· Is the person a member of that group?

· Has/will the person be persecuted because of that membership? (on account of it): you cannot use the persecution to define the group. You cannot say she’s a member of a group of people  who are victims of domestic violence.  Really hard to get into the mind of the persecutor to find out why that person is persecuting. 

· Social groups have been defined as:
· Gender: Lots of scholarship in this area. Certain persecution is directed at people of certain gender as a tactic of war, so there should be some classification of a group based on gender. So there’s been proposals to add gender to the other groups. We have some precedents in the area of female genital mutilation (Matter of Kassinga). Fatin  deals with opposition to social norms and customs.  It’s hard to prove this because you cannot define it as women. Under opinions, the person has to say “and if I went back I would refuse to conform with the rules no matter what happens to me” which very few people would say. Other cases: Matter of SA: persecution of a woman by her father. Young woman who was outspoken  and westernized and father burned her with cigarettes and beat her because she was talking to men on the streets. They treated this as religious persecution because her dad was more religious than she was. Also, Lazo Majano: cynical imputed political opinion of woman who is being raped and beat by general. Ninth circuit also talks about her leaving the situation was a challenge to his patriarchal control of her and she would be persecuted because of that, which would be similar to the previous one, but they decided the case on cynical imputed political opinion. So where are we in cases of domestic violence? Canada wrote some gender guidelines and then other countries followed that lead. Some claims were based on honor killings or torture and some based on dowry non-payment, and some were based on domestic violence. Matter of DV: gang raped and severely beaten by soldiers in Haiti. Matter of Patel: married Indian women in the whatever province of India who were forced to live with in-laws and were being beaten by them as a way to blackmail her relatives into paying a dowry! That was the definition of the class. Matter of RA: Guatemalan women who have been intimately involved with male companions who believe that women should live under male domination. Judge granted it because there was horrific abuse. BIA reversed it and added two things to Acosta: membership in a particular social group is immutable and there needs to be some showing of how that characteristic is viewed in that society and the person needs to see himself as a member of that group. That makes it very hard to prove because they feel very isolated. So strategic decision is do we take this to 9th circuit to be binding only in 9th OR take it to Attorney General and have her certify to herself. They did that, janet reno was in. She decided that some gender claims could be made. BIA decision was sent back, some regulations were proposed and the case would be decided based on the new regulations. Clinton left office, all regulations were put on hold for the new administration to review. At some point Ashcroft decided to certify RA to himself. The advocate community mobilized, writing etters to congress and congresspeople talked to Ashcroft and he tabled it so nothing happened with regulations. Later, the dept of homeland security sent an amicus brief to dept of justice and said that attorney general should certify RA and reinstate the asylum granted to RA ONLY. Which they did. There are still no regulations, but they are being granted. So DV asylum cases based on gender, not on political opinion, have to go to the headquarters in DC and can take years. So it can be granted but we have no precedent and we’re hoping for new administration that will add gender to categories. 

· Sexual Orientation: Matter of Toboso-Alfonso. Homosexual in Cuba. Government persecuted him. Ct found that he was eligible for withholding of removal not asylum b/c of commission of crimes. But his life or freedom was threatened d so they granted withholding. Not because he was persecuted. Review standards again. Not many cases granted. B/c membership in social group is not a popular ground with judges. Bias within system as well: They did not look gay enough. If you’re lesbian, wear leather clothes and cut your hair very short. Guys better look effeminate. Hernandez Montiel was also in this group. He was persecuted and group was defined as male with female sexual identity. There are more cases now of transgenders.  Also lesbian woman in Russia with harm with intent to punish. But ninth cir. Says harm is harm (pituskaia?). HIV has been a struggle. You still need a waiver when you’re adjusting status and show you’re under care of physician and taking medicines. But it’s been hard to get group defined. However, it’s been argued that even if client is not homosexual, in his country it would be imputed that he is a homosexual b/c only gays get HIV! 

· Gang Violence: regulations are from 1950’s and they were not dealing with gang violence, so that’s why it’s here. We’re trying to stretch the social group thing to include categories for which there was nothing. There’s no precedent but only persuasive opinions. Some  cases are going there. Does it have to be attempted recruiting or can you simply be caught in cross-fire? Cervantez: fled child abuse. She was granted asylum by ninth and government requested review en banc and was sent back so we still don’t know.

· Traditional: clan membership. Matter of H. Former member, ie of military police, family.

· Text:  Chapt. 11 pp. 962-968; 971-974

· INS v. Elias-Zacarias

· [Bolanos-Hernandez v. INS]

· Matter of S-A-

· Fatin v. INS

November 7, 2007:  Refugees/Political Asylum
· A.  Enumerated Grounds – On Account of Membership in a Particular Social Group

· Generally

· Proposed Regulations

· Based on Sexual Orientation

· Based on Gender

· B.  Recent Events/ Cases

· Text:  Chapt. 11 pp. 969-970 (note 7); 977-983; 989-992; 995-1005; 1008-1019; 1025-1028; 1037-1046

· Handouts:  DHS Brief on Matter of R-A-

Sanchez-Trujillo v. INS

Hernandez-Montiel

Matter of Toboso-Alfonso

Matter of Kasinga

· Matter of R.A.

· [Lazo-Majano v. INS]

  November 12, 2007:  Refugees/Political Asylum:

Assylum is a discretionary relief. DON”T FORGET THAT. Matter of Salim case took a look at this issue. Also matter of Pula: people who had entered illegally and even though they met the requirements for regfugee, because they came in illegally, they were denied asylum. Lays out factors of what can be looked at in discretionary decisions.
· Standards of Proof for fear:

· Witholding: more likely than not, 51% clear probabiluity that life or freedom would be tyhreatened opr person would be torutured.

· Assymlum: 1% probability that the person would be tortured. Reasonable person standard

· 1 year filing deadline “ burden is clear and convincing evidence. Hard to prove because smugglers kept documents. But you may prove that they were outside of the US more than a year ago by documents from home, they were in a hospital or something.

Methods of Proof: any probative evidence is admissible. You can bring material facts to the case:

· Show a pattern of prosecution or past harm

· A pattern of actions, anything particular to that case. 

· Primary method is through testimony, mostly from petitioner himself. You usually flee with the clothes on your back no documents. Tertious v INS: testimony by itself, if credible, is sufficient. The risk is that by developing a documentary detail of the story, sometimes that will conflict with the oral statements of the person b/.c of trauma or remembering sequence of events differently. Sometimes you don’t have any corroborating evidence to go with testimony.

· If a judge questions credibility, they have to have legitimate, articulable credibility doubt, and they hve to state particular things: demeanor, shaking, whatever it was that made them doubt, they caught someone in a lie, statements were vague or evasive or that it was inherently unbelievable (very subjective to the judge and their sense of safety and normalcy in everyday life here makes them hard to understand reality of life somewhere else), minor inconsistencies do not support verdict of lack of credibility, also inconsistencies have to go to the heart of the claim.  In looking at a judges credibility discrimination the BIA looks at were the discrepancies or ommisions in the record, could the judge rule based on those that there was a lack of cfredibiluity, and finally if yes on thos two, did the witness give a credible explanation for those?. 

· Real ID act: with credibility: any inconsistencies can be used to find the person incredible, regardless of when and whether it goes to the heart of the claim.  So judges look at whether the asylum claim is pre or post real id act because the standard changed. The inconsistencies can be at any point in time, inclding when you come in and get interviewed by border patrol and had no counsel with you and did not know how to state a claim for asylum. ANY little discrepancies can be used to dis[pute your claim.

· Supporting documents: applied to state dept and they would assess the claim and give an opinion or not. It was routinely done. Now it’s not. What is standardly used is the Country reports with highlighted particular issues that support claim. You can ask the UN commissions for refugees to issue an opinion. Any other organization: newspapers, NGA, amnesty, human rights watch, etc. Websites online have opponents, or organizations that have threatened your clients. Sometimes human rights watch etc., have lists of people who are being threatened. REAL ID ACT says that if there is corroborating evidence you must submit it and if you cannot state why it’s not available. So no longer the standard of testimony alone, if credible, being sufficient.  Sometimes there is a risk of life to get documents. Documents get submitted to forensic lab in immigration (gov’t pays) so they compare paper to what’s used in that country, or the type, fonts,  etc. However, there are documents that cannot be handed over to government. (Jehova’s witness card that she cannot get blood transfusion). You also need to lay a foundation of how this document came about being there.

· Types of procedures for filing for asylum filings:

· Affirmative filings: For persons who are already in US and NOT in removal proceedings. Person files applicaton and sends file to regional office. These will be heard first by assylum officer. Nice thing is that they are not adversarial, they are interviews. Attorney sits back and takes notes or you can object to questions, etc. You take notes b/c they are not recorded in any way other than asylum officers hand written notes. You may get approval at this stage!   One year from here they can apply for permanent residency. They get work permit and their relatives can be petitioned for. Work authorization: application has to be on file for 150 days before you can apply for work authorization and then they have 30 days to grant it. Unless you allow them to schedule the hearing after the 180 days, at which point you waived and they don’t have to give you the work authorization. Whether you are in status or not, they can grant it or deny it. But if you’re in another status, and they deny it, you remain under you current legal stautus. If it gets denied, you get referred to removal proceedings. There you can re-request asylum in defense from removal.

· Defensive filings: re-request asylum. Request is De novo review so you can submit new evidence and they do use the asylum officer’s notes and those take years to get under freedom of information act but government does use them. Also, if you already are in removal proceedings and never had a hearing with an officer. Ask for asylum or CAT (commission against torture). You can apply to the BIA and to Ninth circuit  afterwards for constitutional arguments or statutory violations not discretionary stuff so if your problem is that some discretionary part was not given, you cannot appeal to ninth circuit. 

· Credible fear applications: comes up in context of expedited removals at border removals for instance> They don’t have docs or have suspicious docs. The officers go through the forms, NO ATTORNEYS into this secondary inspection, they do allow interpreters. They go through form I867 whatever, on back of statutes book, They go through questions and make you sign. These are being read from someone in uniform and so it can be intimidated.  And they don’t know that border agent will not send the information back home. If you do say yes, you’re held until you get a credible fear interview at the holding facility and it’s done by asylum officer. In statutes book there’s information about what they will be asked??? If asylum officer finds there is no credibility, you have the right to ask for a judge to review. If the judge says no, then that’s it, you’re out. If judge says yes, and you’re put in removal proceedings and you can apply for asylum at removal proceeding. This one allows you to ask for asylum.

· Reasonable fear hearing: comes out of provisions that allows for re-instatement of previous orders of removal. If you’re found back here after you were removed, ICE can reinstate order of removal, at which point, if you can state a fear of returning, you can get a hearing for removal at which point you ask for withholding or CAT, but NOT for asylum.

· So you can start with any of those and if you start with reasonable fear or  credible fear, you get placed in removal proceedings.

· Exceptions to Eligibility

· Firm Resettlement

· Past Wrong Doing

· Use of False Documents, Matter of Pula, FLA. prosecutors

· One-Year Bar

· Discretion in Asylum Cases

· Procedures

· Credible Fear Hearing

· Expedited Political Asylum

· Non-expedited Political Asylum

· Interdiction on the High Seas

· Detention Issues

· REAL ID Act

· Text:  Chapt. 11 pp. 1050-1051; 1054-1061; 1067-1070; 1077-1090; 1095-1130

· Laws:  Section 208; 8 C.F.R. Section 208 et. al.

· [INS v. Stevic]

INS v. Cardoza-Fonseca

· [Matter of Mogharrabi]

· Montecino v. INS.

Damaize-Job v. INS

Sale v. Haitian Centers Council

  November 14:  Documentary
· “Well-Founded Fear”

  November 19, 2007:  Review of Material to Date
· Review

· Current Issues/Debate

November 21, 2007:  Naturalization/Citizenship:

· Citizenship at Birth

Two forms:

· Jus Soli: by land: Jus Soli (by land): be born here. Or 

· Territories With Citizenship: Guam or Puerto Rico, or US Virgin Islands. 302 of statute. Talks about panama canal. 

· Jus Sanguinis:  by blood

· If not born in territories: – Jus Sanguinis (By Blood): §301.(a)(c) at time person was born outside of US (otherwise he’d be a jus soli citizen!):

· Q: Both parents citizens? If yes, then at least one parent had to have resided in the US some time before the child was born (residence prior to birth)

· Q: One parent citizen? This is the hard one. If yes, then 

· Out of wedlock?

· which parent? If mother, under section 309(c) all you have to show is that child was born after  December 23,1952, and that mother had one year physical presence  prior to birth of child.

· If dad, check 309(a): prove blood relationship by clear and convincing evidence, father had us citizenship while person was under 18 years of age, person was legitimated under laws where he lived or paternity is established by adjudication of a competent court, and father has agreed to support the person until he’s 18 (unless dead), (there’s more, check statute). This could be an equal protection argument but tangentially it deals with rights to citizenship and that is the control of congress and cts. won’t touch it. 
· In wedlock?

· Check 301(d):

· One national and one citizen parent: Nationals are from Samoa and Swan Islands. citizen parent needs one year of residence in the US.

· One citizen and one not: physical presence in US for at least 5 years before the birth of child, at least two of them before birth of child. ONLY for children born after Nov. 1986. Before then, the rules change and depends on when the child was born. Chart on page 71. She will reproduce it for us for the exam. So pay attention to this b/c it’s likely to be in test and she wants us to do math. 

· Derivative/Acquired citizenship

· With one parent who is US citizen

· Children born out of wedlock

· Child Citizenship Act: section 320 and 322: a child born out of us residing permanently in US automatically becomes citizen when one of these exists:

· Child is under 18 years of age on feb 27th 2001 or after. If not, they become LPR and then apply for citizenship. 

· In legal and physical presence of the US citizen.

· Under 322 child is residing out of us:

· Citizenship Acquired After Birth –

·  Naturalization: 

· 18 years old.

· LPR 3-5 years. 3 if you’re married and living with US citizen spouse. But exception is that you don’t have to be living or married if you’re doing VAWA. 

· Physically present in US for half of that time. So make sure you establish physical presence for half of the required time.

· Have to have maintained residence.  If you leave for 6 months or more there’s a question as to whether you have abandoned residency. If you leave for a year or more there’s a PRESUMPTION that you have a abandoned the residency. If you have been gone for more than one year, you will get kicked to another unit to determine if abandonment happened.

· Good moral character: look at whether you committed crimes. Some may trigger the bar to good moral character in 101 (a) and some may make you deportable. Also, whether you failed to register for selective service (all males over 18 are required), failure to pay taxes, welfare fraud. And they will pull your immigration files and cross check to see inconsistencies and fraud.

· Knowledge of English. Exemptions section 312

· Knowledge of History and Civics. Exemptions see 312 again. 

· Child Citizenship Act File an N-600 saying you’re a citizen. 

· Derivative Naturalization: equivalent to child citizenship act but before.

· Requirements

· Procedures

· Benefits/Responsibilities

· National v. Citizen

· Posthumous Citizenship for military service 329. (A)

· Loss of Citizenship: you can if you’ve naturalized and there’s a determination by a court to be denaturalized: you engaged in fraud when you applied for LPR or citizenship. Or you had serious numerous crimes. Those who have been connected with Nazi concentration camps. Also, by renouncing your citizenship. Some procedures are in place: before a government official, you hand in your passport and say you no longer want to be a us citizen. You can renounce it for you and your kids! Be forced to renounce it (Hamdi). Service in military in country fighting the US. If you’re elected to a high office in another country (conflict of interest). If you leave the country to avoid paying taxes. 

· Dual citizenship: we don’t recognize it. We only care if you’re a citizen of the US. 

· Text:   Chapt. 13 pp. 1265-1269; 1276-1278; 1282-1287; 1289-1291; 1293-1297; 1312-1314; 1344-1349

· Laws:  Sections 301-307, 310-316, 328, 329A, 337, 340

In re Naturalization of Vafaei-Makhsoos

· Text:  Chapt. 13 pp. 1269-1271; 1273-1276; 1291-1293; Chapt. 1 pp. 38-50

· Laws:  Sections 309, 320, 322

· USC: united states citizen: born in US or born from one or grandparent. 

· LPR: legal permanent residents. Are not able to work for  federal government or vote. Have green cards. To live a work permanently in the US. You cannot split residences. You can lose it if you’re outside too long, you’ve abandoned. So, they cannot vote or work for the federal government and they can be deported.

· NI: non-immigrant. Tourists, students (f1’s or j1’s), Temporary work visas (H1B visas), diplomatic visas, 

· Undoc. Persons: entered unlawfully or overstayed a visa or people with temporary visas with no work permit who do work.

· Petitioner USC: Beneficiaries possible:

·  child, 

· Spouse

· Parent

· Siblings

· Sons and daughters

· Petitioner LPR: beneficiaries possible.

·  Child

· spouse

· unmarried sons and daughters

Categories:

· Immediate relatives: not subject to wait or quotas. No derivative possible either:

· Spouse (citizen only) (in my case, it was simultaneous because he was employment based!)

· Child (citizen only) Under child protective act, once you file for child, it locks in their age.

· Parent (of us citizen only)

· Non-immediate preference based:                   Derivative possible:

· 1-Unmarried sons or daughters of US citizen         child

· 2A-Spouse and children of LPR                    child

· 2B-Unmarried sons and daughters of LPR                child

· 3-Married sons and daughters of USC         spouse/child

· 4-Siblings                                                 spouse/child.

· If there are derivative kids and they are 21 at time visas become available, then they are aged out. Please check out the whole issue with the kids and how the age thing works. 

· EB: Employment based petitions:

· EB1

· EB2

· Eb3

· Eb4

· EB5

· Check page 26.

Grounds for deportability:                Grounds for Inadmissibility:

· 237(a)                                               *212(a)

· (1)(3) Immigration violations……………(6)(9)

· (2) Crimes……………………………………….(2)

· (4) National Security/Politics…………....(3)

· (5) Public Charge……………………………..(4)

· (6)(7) Other Miscellaneous……………….(10)

· Monday  17-9-07

· Couple married a week ago.

· He: citizen. Born here.

· She tourist came 6 years ago. Three children from previous relationship. Children born in Guatemala came 6 years ago on same tourist visa. She has not left the country. She has no other family in US. She  doesn’t work. Wants to work. 

· Son Miguel is 14. 

· Relationship has been for 2 ½ years.

· Vilma 22 married: husband is abusive of Vilma. She does not want to get in trouble. Husband is LPR. Vilma left country a year ago and went to Guatemala with her family and husband.

· Ricardo 20 in school

· Miguel 14 in school

· Guy has a son, Jose Jr.,  14 who is in el Salvador with mom and he was not married to mom when son was born.

· No contact with immigration at all or police. 

· Answers:

· Assuming marriage is bona fide (NOT SOLELY FOR IMMIGRATION PURPOSES). So how long is the relationship, income tax together, credit together, insurance, etc. 

· Step 1: file a relative petition. She’s an immediate relative. She doesn’t have a wait beyond processing time. There are no derivatives in immediate relative petitions, just in preference categories. So children cannot ride on mom’s petition. She can apply to become a citizen in three years. So about one year for LPR, three years wait and then one year process time, so that’s about 5 years.

· Children:

· Vilma was already over 18 when they got married so she’s not his stepchild.

· Ricardo. Same thing, he’s over 18 at time of marriage.

· Miguel: Yes, he can petition because he’s an immediate relative: child not married under 21. 

· Jose Jr.: Yes but he has to show a bona fide relationship. 

· When Claudia becomes a LPR then she can petition Ricardo because he’s unmarried so he’s a 2B (unmarried sons and daughters or LPR) so since it is taking about 10 years according to chart, plus one year for her LPR so a total of 11 years or so.

· Vilma: it will take a long time because  she’s married and thus category 3. So Vilma can self petition under VAWA if she can prove she has suffered extreme mental abuse or battery.  As a wife of a LPR she’s second preference, so she has 5 years to wait assuming her VAWA petition gets approved. 

· Problem 3 on 254:

· X=LPR for four years

· Married Y from Costa Rica.  She wants to be LPR. She also wants her sister Z who is married with children to come.

· So it’s taking about 5 years  for 2a, but if he becomes a citizen in a year, she’s immediate relative and it takes the processing time then. So about 3 years, then she can request Y her sister  in another 11 years of wait.  Her husband and kids could ride on her petition assuming they are married still and the children have to be under 21 to be derivative but since the kids are 2 and 7, they will be over 21 so they become 2b which is 11 years or so, and if they get married, they then have to wait until parents are US citizens and request them under category 3 which is about the same wait plus the five years of citizenship wait. So the kids will not be able to get in until they’re in their 30’s or so. 

· Problem 4:

· A citizen of denmark. Wants to marry B who is also native and citizen of Denmark. She’s six months shy of her 21st bday so she’s 20 ½. Her father is a US citizen and resident. Wants to know whether she and her future husband have to delay marriage. 

· A: she’s an immediate relative: not married under 21. If he does it now, and it gets done quickly, she can come in as LPR. Then she gets married to B so he would be 2A.  which puts him at  years or so. She needs to reside permanently in US so they cannot be together.  If she waits to be  a UC citizen it’s the same thing. 

· But they can marry and father can ask for her in third preference so they can be together and can come in together at 8 years.  So our job is to lay out the options and the client will choose what they want to do.

· Page 275: problem 5: 

· If he waits for three months to complete the two years of marriage, before they get in, there is no conditionality of LPR, so they can come in as LPR.

· Page 275 and  276. Problems. 

· Problem 6: the divorce should not affect the spouse LPR that was admitted under employment based of the spouse (like me) b/c it is not conditional LPR since it was not family based and marriage fraud is not the issue. However , if the marriage is so short, immigration can deport him if they find there was fraud in the marriage and was done for immigration purposes, like when he applies for citizenship. If they determine then that there is the likelihood of fraud, they will send the case back to USCIS for adjudication and there it will be determined whether  removal procedures should start.

· Problem 10: L marries citizen, conditionality gets removed after 2 years, she divorces him after 6 months,  and one month later she marries a non-citizen and petitions for him as a family sponsored 2A immigrant. Should petition be granted?  Not unless five years have passed from her becoming a legally admitted alien (when is this?) OR she can prove by clear and convincing evidence she did not marry  for purposes of getting around immigration laws. 

· Problem 11: same thing but the difference is that she’s a citizen so she can do it. However, there’s a chance her citizenship could be taken away if they find there was fraud originally in her marriage. 

· Page 286: Children:
problem 12: A woman citizen of Turkey with an 18 year old marries an LPR. Can they immigrate? Yes, the child is derivative . So 2A and child is derivative. Child was not under 18 when the marriage happened so LPR cannot directly petition for child because child is not stepdaughter. Turkey is all chargeability so 5 years wait for 2A. If LPR becomes citizen in a year, he can petition for mom but not for child. So mom would have to petition later for her which puts her again on 2a which sends them back to 5 years but child cannot come in with mom! 

· Problem 14: child is born out of wedlock. Mom has to just show birth certificate. Rule says that father has to show a bona fide relationship between dad and child.  BUT, she can petition for her stepmom!!! And she (stepmom) can then petition for dad! So all they need to show is a birth certifocate that this is dad and he’s married before she was 18.

· Problem 15: Sibblings can petition for siblings as long as there is a parent in common and that relationship remains intact. So in that case, M is the parent of N and also the step parent of Q because M is also her stepdad. So N, the sibling can petition for her as long as M and P remain married. Also, if M legally adopts Q before she’s 16, even if there is a divorce, the relationship with M is maintained and N could in any event petition for Q. 

· F citizen of Guatemala owns a truck. Wants to bring products to US every once in a while. Can he get a B1 visa for promoting trade. He’s doing that. He is not working here so he can get a B1. What if he also picks up stuff in the states and drops it off within the states at point B and picks up at point B to drop in Guatemala. Does it still qualify? There was a memo from INS saying that if you’re doing point to point hauling, you may not qualify  for a commerce visa.  Page 358. Greyhound lines. So watch out for point a to point b within us to point c within usa, because that is not ok for B visa. Watch out for that scenario. 

· What if Jose is only an employee of a Guatemalan company? He still can get a B visa.  But if he’s being paid in the US, then it’s labor and he needs a work visa. 

· Also her example of the german company who wants a B-2? visa for their employee to come and learn something for a year at a company that also is their subsidiary. There needs to be a K between the two companies for consulting and the US subsidiary pays the german parent company who pays the guy. Only given for a max of six months. Otherwise, they should apply for a H1B visa but those are gone in seconds in April and only 55,000 or so.

· Page 377:

· Problem 4:

· Us citizen owns nghtclub in Miami beach and hires singer for one week stints. He finds a singer in Mexico. He wants him to come to perform in Miami beach. P3 if they can sing culturally unique songs. 

· TN visas are available for workers from Canada and Mexico (?)

· Problem 5.

· Citizen of Argentine 10 rank tennis player there. Last year she was 12. Wants to come and compete in us open. Not an H1B visa. Not a degree or special occupation. H won’t work b/c it is not professional or degree. P could work. Extraordinary abilities as an athlete. Since Argentina is a big country and she’s coming to the uS open and that has international acclaim, therefore she must have some acclaim. 

· Page 401. 

X enters us on a k1 visa. 2 months later, her son of ten years enters under a k2 visa, you’re supposed to get married within three months, but she only gets married two months after he comes. So that’s four months. But 214d says that if a ”marriage does not occur within three months after the admission of the alien AND the minor children, they shall be required to depart”… So, in this case, we can argue that the AND means three months after the child, so that the clock starts ticking after that last of them comes in. If they did not mean it that way and meant it to apply to the mom only, then they would have said only the fiancée and left the child for another paragraph. 

Problem:

Yulia entered on Non-immigrant visa for 1 yr.  on 6/1/2005. She applied to extend on 5/1/2006. She gets denied on Dec. 1, 2006. She stayed anyway and on March1, 2007 gave birth out of wedlock to a baby girl (USC then). They remained in US until July 1, 2007. On that day they returned to Yulia’s country. It is now September 1, 2007. She has been offered a job offer that would qualify her for Immigrant visa. Her baby is sick and can only get treatment here to save her life. 

Answer: not qualified to come. Under 212 9 B she has triggered a 3 year bar and cannot come and she does not qualify for a waiver.

Second problem: Samuel married to US citizen and is petitioning to get Toni from Mexico. They get him in with Coyote. They fingerprint Samuel when they 

Wiinie citizen of Canada orn 4-1-88

On march 1, 2004 (so she’s 16)was arrested for burglary, crime of moral urpitude, puinishable for up to 2 years in prison. She pleads guilty on 5-1-2004

On june 1-2004 judge imposses a one year sentence. She is released for good behavior on 12-1-2004. (still 16) It is now may 1,2007 (she’s 19 now)  and she has applied to student visa to go study in FLA. Statute is 212(a)(2)(i)((I) exception in (ii) does not apply bc less than 5 years.

· Exceptions to one year status:

· Exceptional circumstances, changed conditions, change in law: you have reasonable time to file, but it’s usually three to four months. She’s mentioning this after she created exam, so it might be there.

· Final is two hours.  Use at discretion. Multiple choice and essay.  Only bring statutes book. Tab it and mark in the margins stuff like where the waivers are.

· 10 multiple choice questions. 2 essays choose one.  She has some on claranet with sample answers. Read fact patterns carefully there’s a lot of info. Read list of documents carefully because some of the info is there. Outline the issues on scratch paper and write down cases if any that are crucial and statute sections that may apply. Then start writing. We do get credit for outline so have one. There will be two attachments to the exam: visa availability chart, and acquisition of citizenship at birth. Page 1271 on book but she will attach it. 

· REVIEW:

· Two kinds of admissions:

· Immigrants:

· Family based: when you petition as an LPR  for your spouse and you have a four year wait, for instance, to do the interview here, you need to show you entered legally and you have stayed legally. If you did not stay legally, you can pay the fine  but only if you petitioned before April 30 2001.

· Look at section 241 Y. Petition must have been filed before april 30, 2001 to pay the fine and interview here. Otherwise you trigger the three year bar or ten year bar when you leave to consular process! Only exception: extreme hardship to US citizen or LPR parent or US citizen spouse (NOT CHILD!!!).  So, if you come as in problem 3 on page 254, as spouse of LPR, you come in as a 2A category so you have a wait time. If you have stayed here legally during that time, you can process the interview here. If not, you need to leave and go process in embassy in your country. And if you have overstayed more than 180 days you just triggered a bar. If more than a year, you just triggered a ten year bar UNLESS the petition was filed before April 30, 2001. Waiver is for hardship for spouse or parent who is a US citizen or lpr. If the LPR becomes a citizen, as he can in this problem in one year, then the beneficiary goes into the immediate availability  category for US citizen spouse and if she stayed in lawful status and entered legally, she can again process here. But assuming she came in as a student, then she may not have retained  status for that long! In which case we go into the bar scenario and the waiver requirement. AH! But if the LPR is a citizen now, you can adjust here if you entered legally even if you are not here legally now because you are not in status. MOSCA: student visas don’t allow for double intent but H visas do allow for double intent. So if she came in with an H, there’s a chance she could have extended it and remained here legally with dual intent.

· Employment

· Asylum (inside) or refugees (overseas): within one year apply for LPR. And then 4 years later to citizenship. So that year counts: If you apply to withholding of removal or under CAT (convention against torture) then we can only guarantee that you will not be removed, but no process to become LPR or citizen, just get given permission to stay and work, but cannot leave. You may marry or have kids who at 21 request you, but cannot directly become a citizen. 

· Non-immigrants:

· Students

· Temporary workers

· Persons seeking to come they have to do one of two things:

· Fit into a category that allows them to come: and establish eligibility within category

· Family based

· Employment based

· Refugee

· TPS

· Non-immigrant

· Then you have to demonstrate admissibility to the US:

· Grounds of inadmissibility:

· Political

· Health and safety, etc. Five Check which ones.

· Criminal and related grounds

· Security and related grounds

· Public charge

· You need documents

· You need an interview either in:

· US Consulate: admission occurs at the point of entry. Officer of BP can admit you or not.

· AOS in CIS. Here they admit you at the office

· You may have come in without being admitted:

· You overstayed status. If you violate status you are looking at grounds of deportability: if they determine that, you can be removed or asked to leave in voluntary departuyre.

· You cannot go directly to naturalization except if you’re an LPR. Otehrwise you have to become first an LPR.

· To be a citizen you either are born one or naturalized.

· You can loose citizenship

· Tab:

· 101 (a) (15) Non-immigrant visas

· 101 (a)(42) Definition of refugee

· 101(a)(43) Aggravated felony

· 101 (f) Bars to good moral character. Check in case you get something that requires a show of moral character. If you are under probation for DUI or petty theft then you have to wait until that probation is over before applying for citizenship , but it’s not a bar.

· 203 Family and employment categories

· 204 VAWA Self petition

· 208 Assylum: requirements, bars, exceptions

· 212 Grounds of inadmissibility

· 237: Grounds of deportability

· 240 (A) Cancellation of removal three types. 1,2,3. 

· 240(B) voluntary departure: rules and what happens if you fail to depart

· 301-7: citizenship at birth

· 309: children born out of wedlock

· 310 -316 Naturalization

· 320 child citizenship act (child resides in US)

· 322 Children (outside the US)

· She will post on claranet the answers to her previous exams that should be posted somewhere.  She is also posting some hypos.

· Naturalization usually refers to adults, Children are usually acquired citzneship or derived citizenship. And likelihood of becoming a public charge is not a bar to becoming a citizen, just an LPR. 

Difference between residence and physical presence: residence you can be in and out. Physical presence is actual bodily presence. 

· Margaret Curry. Senior Attny. Civil administrative proceedings, rules of evidence are relaxed. No formal discovery, but regs do provide for depositions but they’re really rare: national security high profile. 

· Hearsay is relaxed.  Judges usually mark everything and then decide what will be admitted into evidence.

· Their oath is to see justice is done.

· 60% of time is spent in court. High rate of litigation. Hearings can range from bond hearings (and if you don’t have a crime you’re eligible for bond, or if you are guilty of a crime of moral turpitude only. Felonies and some misdemeanors cannot apply for bonds). 

· In the arraignment calendar (master calendar) you can immediately request bond, so gov’t needs to know if the person is even eligible for a bond or not.

· Mostly asylum, cancellation of removal or adjustment of status cases that she sees. They do government appeals: you can appeal, reserve appeal until you talk to supervisor or decline to appeal. It always has to be signed by supervisor. She has to go even further to get approval from DC.  They reply to respondent’s appeals, motions, change of venue, etc. They are asked to review requests for prosecutorial discretion: when person wants them to terminate proceedings. Briefs requested by judges when cases are not so simple. 

· National security team has to do with terrorists and people who supported terrorist organizations. They work in partnership with FBI and other governmental agencies. They have human rights violator team. They prosecute the persecutors. Predator team is expert in crimes against children and minors, sexual crimes. Assylum team also works on fraudulent asylum claims or against the notary who did it for them who might have taken advantage of client, and if attorneys then they can be disbarred. They also have country research team to help the asylum people. Some attorneys are liaisons with US attorney’s office for when criminal proceedings against alien so they can deal with the immigration issues as well. 

