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1.1
Homicide 1

(pp490-502; 506-520)

A Wallace, Homicide: The Social Reality (1986) 1 p.490

Homicide has enjoyed an historical importance and ideological significance beyond that of other crimes and out of proportion to its incidence in the community. 

Murder is regarded by the community as a crime against humanity rather than the mere infraction of a legal code. Thus, murder enjoys the highest public profile of any crime.

The manner in which journalists report and novelists write about murder plays an essential part in moulding community attitudes to the crime and the perpetrators of it.

Crime-writers and TV producers play their part in perpetuating a particular view of homicide by creating fictionalised stereotypes of the murderer. 

Community fear is located in the few “dangerous offenders” whose offences hit the headlines.

5.1 
Patterns of Homicide

A Wallace, Homicide: The Social Reality (1986) 72-74 pp491-495

RELATIONSHIP OF VICTIM TO OFFENDER

Homicide in NSW occurred most frequently between intimates.

As many as 80% of the victims were in some way associated with or known to the offender. (ie a vast majority)

Killings by strangers, the most publicly feared murder accounted for only 18% of the deaths.

Females were far more likely than males to die in domestic homicides. In all other categories males, were more at risk than females. 

The overwhelming majority of homicides committed by women (81.2%) occurred within their own family. But when men killed, they were far more likely than women to kill outside the family

SUMMARY OF CONCLUSION DRAW FROM WALLACE’S RESEARCH

· Homicide is a crime that is socially, historically and culturally determined. Homicide varies both across and within cultures and over time. Different countries also exhibit distinct patterns of homicide. Diversity of homicide patterns is apparent.

· Homicide comprises a variety of offenders and victims in different social settings. Qualitatively distinct homicides can be identified according to the relationship between the victim and offender, and the factual circumstances in which homicides occur. Variations in homicide are largely the product of specified social determinants.

· Homicide in NSW is largely interpersonal in nature, rather than instrumental or ideological. Arise primarily out of interpersonal disputes. Only a minority of homicides classed as instrumental – in the course of the commission of another crime. Yet community fear is located in this latter type of killings!! 
· The majority of interpersonal killings involved intimates. The family was clearly the most common context for violence. Almost one third of killings in NSW occurred as a consequence of marital conflict.
· Homicide patterns reflect cultural norms. Homicide in a given country is driven by deep social and cultural under currents. Cultural guidelines for behaviour help shape the behaviour of persons, and helped us to understand the interpersonal relationships between homicide offenders and victims in a given country. (eg societal norms governing the relationship between men and women; also the fact that violence within the family is more tolerable than other forms of violence.)
· Homicide is a spontaneous rather than a premeditated crime. Majority of homicides involved people responding or reacting to situations in a relatively unpremeditated manner. Sometimes the conflict situation was fuelled by alcohol and exacerbated by the availability of a lethal weapon. There is also a strong link between gun ownership and homicide. 
· Homicide offenders exhibit a wide range of moral culpability. Homicide often arises out of a process of interaction between victim and offender. The status of the victim affects our view of the offender. Depending on whether the victim is perceived as “innocent”, or to some degree “culpable” (eg self-defence) our view of the offender is altered. 
Notes

More statistics (from updated research) is shown!! P.495-6

· Spousal homicide: 73% of spousal homicide committed by men. The most frequent precipitating cause related to the rights and obligations of the marital relationship itself.
· Femicide: is overwhelmingly a result of male violence, with around 94% of offenders being male. Almost 60% of femicides involved killings by an intimate partner.
· Violent histories: most often related to domestic violence (see p. 497).
· Male violence: K Polk identified 4 distinctively masculine scenarios of violence. (p.497-8)
· Child homicide: Over 20% of family homicide victims were under 10. The only category where women outnumbered men as offenders.
· Homicide and suicide: Nearly 75% of murder-suicides occurred in the context of family homicides.
· Weapon: Since the implementation of nationwide requirements for licensing and registration of firearms in 1996, there is a large majority of firearms used in homicides that have not been registered. Ineffectiveness of the scheme: it’s working in terms of making it more difficult for unsuitable individuals to legitimately obtain a firearm, but focus should now be on preventing illicit trafficking in firearms, including ensuring adequate storage of legal firearms. 
· Aboriginal homicide: This group is on average over 8 times more likely to become victims of homicide than non-Indigenous people. Research shows that it is the presence of alcohol in both victim and offender rather than ATSI appearance which is a significant factor in explaining these homicides. Wilson (p.500) sees this “alcohol culture” of the ATSI as a result of the initial destruction of the traditional indigenous society.
· Victim precipitation: where victim was the first to use physical force against the defendant. 
5.2 
An atypical or stereotypical criminal offence?     

Murder and manslaughter are the stereotypical criminal offences, they are offences which the layperson automatically associates with what criminal law is all about. 

The table on p.501-2 shows that as a cause of death in Australia, murder and manslaughter are statistically rare in comparison with disease and accident. 

5.4 
The Legal framework

The most relevant legislative provision relating to murder and manslaughter is s 18 of the Crimes Act 1900 (see p.506).

From s 18(1)(a) we can divide the crime of murder into its actus reus and mens rea components:

Actus reus 

Act / omission of the accused; and

Causing death charged.

Mens rea (4 categories)

Reckless indifference to human life;

Intent to kill;

Inflict grievous bodily harm;

“During… the commission… of a crime punishable by imprisonment for life or for 25 years." (this last category is known as constructive / felony murder)

The last category is different to the first 3 categories, which carry highly subjective culpability.

The prosecution only needs to prove one of the 4 mens rea listed above for a murder charge.

NB the accused only had to have harmed “some person”, that is, the victim killed does not have to be the person the accused initially intended to kill.

The requirement in s 18(2)(a) for acts and omissions to be “malicious” to fall within the definition of homicide adds nothing to those heads of murder. 

The statutory provisions leave many questions unanswered. Manslaughter is left completely undefined and so we must turn to the common law for clarification. 

Courts have experienced difficulties in expressing a clear distinction between murder and manslaughter; and also between manslaughter and non-criminal homicide.
5.4.1 
Causation

One significant feature of the law of homicide is that it actually demands that a consequence – death – be caused by the accused. 

If accused failed to cause death, she must be acquitted of both murder and manslaughter.

Thus, the actus reus requirements of both offences are identical. 

It is sufficient mens rea for murder that the accused intended grievious bodily harm, or was recklessly indifferent to human life. 

5.4.2 
Murder and involuntary manslaughter (IM)

2 categories of IM: manslaughter by an unlawful and dangerous act; and manslaughter by criminal negligence.
The distinction between murder and IM is drawn in terms of mens rea requirements. 

Malice aforethought is simply a short-handed expression used to describe all of those states of mind (as listed above) which constitute sufficient mens rea for murder.

In NSW, with the exception of constructive murder, some degree of actual awareness by the accused of certain consequences which could result from his or her action is required before they will be categorised as a murderer.

With IM however,  the accused’s appreciation of the situation is not particularly relevant (although liability is not absolute either!!)

The question as to the mental state of mind involving IM is… OBJECTIVELY determined!

What the jury think that a reasonable person placed in the accused’s position would do? The criterion is not subjective to the accused; it is objective in the sense that it is external to the accused’s thought processes. Thus, if convicted, it’s because they have failed to do what the jury expected a reasonable person to do.

Key difference between murder and IM:

Murder ( emphasises the actual state of mind of the defendant at the time of the acts causing death as the relevant criterion. (subjective standard)

Involuntary Manslaughter (IM) ( focuses on what the hypothetical reasonable person would have perceived, rather than the accused. (objective standard)

With IM jury determines whether the accused foresaw the possibility of death occurring; whereas murder requires the proof  that the accused foresaw the probability of death 

Homicide Hierarchy (degree of awareness) see p.508

Intentional killing


Constructive murder

(murder threshold)


(long way)

Non-criminal homicide (e.g. accidental homicide)


Involuntary Manslaughter (2 types, see above)

5.4.3 
Constructive crime

The last category of murder given in s 18(1)(a), that is “done in an attempt to commit…… a crime punishable … for 25 years”. Thus, even those who killed accidentally, will be convicted of murder, provided that they do so in the course of particular types enterprise.

“apprehension murder rule” – abandoned in NSW.

Manslaughter by an unlawful act is a version of constructive manslaughter.

5.4.4 
Voluntary manslaughter

Some “defences” (self-defence), if successful, will take the accused out of the criminal homicide category altogether and produce a not guilty verdict. Others are partial which reduce the offence from murder to manslaughter.

That is, although jury found that the accused met the mens rea requirements for murder, there are other circumstances present that mitigate culpability.

Mitigating factors: provocation, diminished responsibility, and infanticide. 

If a manslaughter conviction results from the operation of one of these mitigating factors it is known as voluntary manslaughter.
5.4.5 
The prosecution process

Where murder is charged, there is always an alternative verdict of manslaughter available to the jury (Downs (1985) 3 NSWLR 312).
One possible approach of police in deciding initial charge ( charge murder, and leave the question of whether the accused is guilty of this, or the lesser offence of manslaughter to the jury.

For statistics see p.510.

Sentence

Since the passage of the Crimes (Homicide) Amendment Act 1982 (NSW), in certain limited circumstances the trial judge sentencing a murderer had a discretion to give a sentence other than life imprisonment. 
Two-stage process.
Consider whether “the person’s culpability for the crime is significantly diminished by mitigating circumstances”.
If this was the case, there was a discretion to give a sentence other than life imprisonment
The 1982 legislation introduced the threshold question of whether the D’s culpability for the crime was significantly diminished. Only if it was did the sentencing judge have the discretion to give a sentence other than life imprisonment.
Bell (1985) 2 NSWLR 466, the majority held that only considerations which had a causative influence upon the accused’s behaviour at the time the offence was committed were relevant. But threshold test must be passed first!! (ie step 1)
According to Street CJ’s dissenting judgment in Bell, aims of the 1982 legislation were: to encourage murderers to plead guilty; and remove the harshness of the arbitrary life sentences for all cases. (see p.512) The approach of the majority involved placing the focus on retribution, to the neglect of rehabilitation and deterrence.
The legislature acted upon Street CJ’s judgment. In the Crimes (Life Sentences) Amendment Act 1989, the two-stage process was abandoned, and the decision on whether to order a life sentence on conviction for murder was left to the discretion of the trial judge.
New law in 1999, the Crimes (Sentencing Procedure) Act 1999.
Interconnected issues

· Pemble v The Queen (1971)124 CLR 107 (HC) p.514

Facts and procedural history: see p.514, sections before Barwick CJ’s judgment.

NB there are 2 version of the events, at the HCA the outcome is based on the fact that the jury had accepted Pemble’s version of the facts. 

Barwick CJ

Issue 1: Whether the direction given (by the trial judge to the jury) as to murder by recklessness was adequate?

It is of paramount importance to know that “recklessness” involves foresight of the contemplated act, and the willingness to run the risk of the likelihood, or the possibility, of those consequences becoming actuality. 

Thus, recklessness entails an indifference to a result of which at least the likelihood is foreseen. An awareness of the consequences of the contemplated act is thus essential. 

Summing up by the trial judge was inadequate as he fails to explain to the jury the true meaning of “recklessness” as the requisite state of mind to murder. Thus, it is easy for jury with “lay mind” to substitute objective tests of a reasonable man for the subjective requirement of recklessness.

Although what the jury think a reasonable man (RM) have foreseen is a legitimate step in reasoning towards a conclusion as to the accused actual state of mind, what the RM’s reaction would be in the circumstances is NOT decisive of the accused’s state of mind. The accused’s circumstances are relevant to the decision as to his state of mind; (eg his age, background, educational and social and emotional state).

Thus, the summing up was defective in not informing the jury with the emphasis on the actual foresight by the accused of the consequences of his acts was basic to the recklessness of mind of which they were told.

Jury were not adequately directed as to murder by reckless indifference ( conviction of murder must be set aside.

Issue 2: Could a jury on the version of facts presented by Pemble acquit him on the footing that the deceased did not die by his act but by misfortune or misadventure? 

The killing of a human being in the course of committing certain unlawful acts is manslaughter. To be relevantly unlawful the act must be in breach of the criminal law. Culpable or criminal negligence resulting by accident in a killing will make that killing manslaughter.

In R v Larkin (1943) 29 CAR 18 (p.516): “Where the act which a person is engaged in performing is unlawful, then if at the same time it is a dangerous act ……… the doer of the act causes the death of that other person by that act, then he is guilty of manslaughter.”

No doubt to point a loaded weapon at another is unlawful: it constitutes an assault. Pemble intended to coerce the deceased mind by the threat of violence towards her. Pemble in so brandishing the rifle was an unlawful act of the kind which would make the subsequent killing manslaughter. The attempt to assault her was obviously dangerous to the deceased. Such an attempt is a breach of the criminal law. 

There was an intent to assault, an attempt to commit that crime is an intent towards the decease herself; and the killing took place in the near accomplishment of that crime.

Therefore, the killing could not have been accepted as occurring by accident or by misadventure. 

However, it must be for the judge to say whether on the appellant’s account there was an attempt to commit the crime of assault!! But according to Barwick CJ there is no doubt as to his guilt of assault.

Barwick CJ found no need to express a final opinion as to the essential adequacy of the summing up of manslaughter.

Menzies J (dissenting judgment)

Key issue: Whether or not jury found manslaughter would depend upon their being satisfied beyond reasonable doubt either the accused shot the girl while he was using the rifle to 1) commit a dangerous assault or 2) that in acting as he did he was guilty of criminal negligence.

It is no longer sufficient to sustain a verdict of manslaughter to establish merely that the homicide occurred in the course of the commission of an unlawful act: R v Holzer [1968] VR 481.

Smith J in Holzer summarised the law regarding the 2 categories of involuntary manslaughter.

Regarding manslaughter by criminal negligence:

Accused acted not only in gross breach of a DoC but recklessly

“recklessly” meaning ( in realising that he was creating a risk of really serious bodily injury somebody, but nevertheless he chose to run that risk.

      Regarding manslaughter by unlawful dangerous act:

The “unlawful act” must consist of a breach of the criminal law. 

Circumstances must be such that a RM in the accused’s position, performing the very act which the accused performed, would have realised that he was exposing another to a risk of really serious injury.

Mens rea is satisfied by proof of an intention to commit the assault or other criminally unlawful act of which the accused has been guilty.

If an accused person is to be convicted of involuntary manslaughter by reason of a killing in the course of doing an unlawful act, the jury must find that the accused was doing an unlawful act. Unlawfulness cannot simply be assumed.

In this case it is uncertain that the accused committed an assault, because the girl was never frightened by what the accused was doing. In fact, she wasn’t even aware that he was there. 

Thus, the trial judge was in error in directing the jury that the killing occurred in the course of doing an unlawful act likely to harm. 

Reckless killing constituting murder ( to do an unjustifiable act causing death, knowing that it is likely to cause death or grievous bodily harm.

Negligent killing constituting manslaughter ( careless act causing death, without any conscious acceptance of the risk which its doing involves. 

“Recklessness” thus involves actual foresight of the probability of causing death of grievous bodily harm and indifference to that risk which does constitute the mental element that must be found to support a conviction for murder.

In this case, the judge did not make clear that for murder there must be established the coexistence with the act causing death of a state of mind.

Appeal allowed, conviction quashed and a new trial ordered.

Owen J (dissenting judgment)

Since the deceased was unaware of Pemble’s approach, P would not have been engaged in an assault upon the deceased when the rifle discharged killing her. 

The actus reus of assault consists in the “expectation of physical contact which the offender creates in the mind of the person whom he threatens.”

Result

A majority of the HC (Barwick CJ, McTiernan J and Windeyer J) held that a verdict of guilty of manslaughter should be substituted.

Notes (p.520)

Menzies J’s remarks (obiter) about manslaughter by criminal negligence strongly suggested that the criterion is an objective one.

According to Irene Nemes (my criminal law lecturer)…

Barwick CJ’s test of “foreseeability of possible consequences” (regarding reckless indifference to human life) is too wide! It is no longer correct, instead Menzies J’s approach of “probable consequences” should be adopted. 

Thus, Menzies J’s minority judgment is the more correct on in this case.

1.2
Homicide 2

INTENT & RECKLESS INDIFFERENCE

· Crabbe (1987) 156CLR464 (HCA) pp520

Facts:

· On the evening of 17/8/83, D was physically ejected from a crowded bar at the Inland Motel (Ayers Rock) after consuming a substantial amount of alcohol and causing nuisance and annoyance.

· In the early hours of morning 18/8/83, D returned to the motel and drove his prime mover (with trailer attached) through the wall and into the bar.

· Consequently, 5 died and many were injured. D then left the motel without assisting anyone. He was caught the next day.

History:

· The trial judge gave a series of “redirections” to the jury on the question of ‘recklessness’ and the definitions of ‘murder’ and ‘manslaughter’.

· The judgement was for P. D then appealed on the grounds that the jury was misdirected by the trial judge’s redirections.

· Majority of Full Court held that jury was misdirected (Judgement for D);

(i) Doctrine of “wilful blindness” – erroneous to refer to foresight of a possibility, rather than of probability.

(ii) 2nd redirection failed to mention any element of deliberation (suggesting that D should be treated as having knowledge of facts if he does not take reasonable steps to find out the truth, even if it was not done deliberately to remain in ignorance.)

· P appealed to HCA.

HCA:

· Qn: Whether the knowledge of the probability of death or grievous bodily harm is enough where there is no intent. Or whether the mere knowledge of its possibility is enough. 

· Settled law in Australia – where there is no statutory provision – that it is probability and not possibility that is needed.

· Lack of social purpose/utility is not an element of the mental state of concern in this case, but it may help determine the justifiability of the act.

· Qns: whether D knew that his actions would probably cause death or grievous bodily harm. Whether the jury should have been directed on the question of wilful blindness.

· “…imputed knowledge is not enough. Deliberate abstention from inquiry might, of course, be evidence of the actual knowledge or foresight of the accused.”

· This case: no evidence of deliberation. No need to look at the matter. Also, direction as to the “possible foresight” of D, that someone was in the bar is misleading. → amounts to material misdirection.
Appeal dismissed.

· Royall v The Queen (1990) 172CLR378 (HCA) pp524

· HCA held that the decision in Crabbe on the mens rea for murder at common law should apply equally to the interpretation of reckless indifference to human life s18 Crimes Act 1900 (NSW) with the qualification that under the NSW legislation, P had to prove that D foresaw the probability of death. Foresight of grievous bodily harm was not sufficient mens rea for murder.

· Boughey v R (1986) 65ALR609 pp525

· D, a doctor, killed the deceased by applying manual pressure to her neck which he claimed was a technique of sexual arousal.

· Qn: Whether D acted with an intention to cause to any person bodily harm which he knew to be likely to cause death in the circumstances. (If Y, then D was guilty of murder.) – issue arose under s157(1) Tasmanian Criminal Code.

· Trial judge: includes his knowledge about what carotid artery pressure involved, what the possibilities of it were, what the nature of the act and its consequences were.

· Majority on Appeal decided that the trial judge was correct in his direction of the jury, and that “likely” = “probable” not “possible”.

· Drew a line between foresight of probability and possibility. (Like Crabbe). 

· Annakin (1988) 37ACrimR131 pp526

· Arising from “Milperra Massacre”, when 2 rival bikie groups fought. 

· NSW CCA followed Crabbe (without citing Boughey) – held that it was misdirection for a trial judge to equate reckless indifference to human life in s18 Crimes Act 1900 with a realisation “that he might well cause death” or “that death might well result”.

· Approved by Royall v The Queen (1990).

· White, Eaves and Parker (1988) 17NSWLR195 pp526

· “Milperra Massacre” trial.

· Relying on Boughey, tried to reopen the issue of the adequacy of a direction to a jury which equated knowledge of the probability of death with the realisation “that he might well cause death”.

· It was a misdirection for the trial judge to associate the expression “might well cause death” directly with “possibility” rather than “probability”.

· La Fontaine v R (1976) 11ALR507 (HCA) pp526

· After drinking heavily, and quarrelling with his brother, D shot his brother (despite the intervention of another brother). “I am going to bloody put a hole in you” he said. D later told the police that he was merely trying to scare him. That he had pointed the rifle to the right and his brother ‘stumbled’ into the shot. He was convicted.

· Qn: If the jury accepted that D was intending only to shot near the deceased, then could they find him guilty of murder?

· Gibbs J: if D intended to shoot ‘near’ the deceased, then it is reasonable under the circumstances to draw the conclusion that D knew that death was a probable consequence.

· Jacobs J: could only come to the conclusion if there was sufficient in law that D foresaw that the possible, as distinct from probable, consequence of the act was that the bullet would hit the deceased and was recklessly indifferent whether or not it thus caused his death or serious bodily injury…it is not murder to do an act which is risky to the life of another simply because the risk, the possibility of causing death…is known to be probable. There must be indifference to known probable, not merely possible, consequences, and that indifference must be reckless. No evidence of this in the present case.

Notes pp528

· Should there be a distinction between murder and manslaughter in crim law? Look at the consequences of the terms used and the moral stigma and sanctions of a murder conviction. – La Fontaine and Crabbe.

· Royall (1990) – HCA held that provided one of the mental states required for murder was present, and the test for causation was satisfied, it did no matter that the accused did not intend the precise way in which the death actually occurred.

· House of Lords attempt to define mens rea for murder. 

· DPP v Smith [1961] – test based on reasonable person rather than D.

· Hyam [1975] – superseded above. Test based on D’s actual state of mind.

· Moloney [1985] – held that the mens rea for murder requires proof of an intention to kill or cause really serious injury. Mere knowledge of a specified degree of probability that one of these consequences might eventuate was not sufficient in itself.

· Woollin [1998] – confirms that court only expects juries to find intent proved where the probability foreseen was very high, and directions were to be framed with this in mind.

5.5 CONSTRUCTIVE MURDER

· Ryan v R [1967] ALR577 (HCA) pp530

Cross-reference 4.3.3 p365

Facts: 

· Ryan entered a service station with a sawn-off rifle intending to commit robbery. He started to tie the attendant’s hands with one hand while holding the gun at the attendant’s head with the other. 

· Ryan said at the trial “While I was doing this, he started – he crouched down and swung around. I was surprised and stepped back. It was then that the gun discharged”. 

· The rifle was loaded, cocked and the safety catch was off. He killed the attendant.

· At trial, the only issue had been whether Ryan had the mens rea for murder. Application for special leave to appeal a murder conviction:

Barwick CJ:

· “If the act of the accused causing the death charged was done by him before, during or immediately after the commission of a felony punishable under the Crimes Act by penal servitude for life, that act is murder according to the statute.” (constructive murder s18(1) of the Crimes Act)

· s98 of the Crimes Act: Whosoever, being armed with an offensive weapon, or instrument, or being in company with another person so armed, robs, or assaults with intent to rob, any person, and immediately before, or at the time of, or immediately after, such robber, or assault, wounds, or inflicts grievous bodily harm upon, such person shall be liable to penal servitude for life.”

· The applicant’s principal ground of complaint is that the trial judge told the jury that murder by reason of a combination of ss18 and 98 could be made out without the accused having had any intent to wound the deceased. 

· However Barwick CJ found that the presentation or discharge of the gun was done before the commission of the offence of robbery with arms and wounding (s98) and thus satisfies s18. 

· Alternatively, either of the presentation or discharge of the gun were done during the commission of the entire offence of robbery with arms and wounding, thus satisfying s18.

Menzies J:

· “If Taylor’s death was caused by a bullet fired by the accused, albeit accidentally, while he was robbing Taylor, the accused was guilty of murder”

· Implicit in this statement is:

(a)
there is a wounding or inflicting of grievous bodily harm involved in a fatal shooting; and 

(b)
a person who commits robbery under arms does so at the peril of committing murder if, by his act, he happens through wounding to kill the person robbed either during or immediately after the robbery.

Windeyer J:

· “I see no reason to doubt that a man who is killed at once by a bullet is wounded, grievously harmed in body, and killed uno ictu”.

· S 98 is a combination of two offences which require mens rea: armed robbery and wounding. However intent to wound is not necessarily an element in the offence, what is required is that the act which caused the wounding must be the act of the accused voluntarily done.

· Taylor, Owen JJ held that s98 could form the basis of constructive murder and did not require proof of an intent to wound.

· Application for special leave to appeal was dismissed.

· It should be noted that s18(1) has been amended so that it applies to all crimes punishable with 25 years’ imprisonment. Constructive murder is also known as felony murder.

· Munro (1981) 4ACrimR67 (NSW CCA) pp533

Facts: 

· The appellant entered a flat with the intention of taking money from a 92-year old man. He got hold of the victim, picked him up off the bed, asked him where his money was, and, being told that the victim did not have any, the appellant let him fall to the floor and then punched him in the face. 

· The injuries inflicted lead to his death two days later. They included: bruising and laceration in the eye area and upper part of his chest, bruising on the surface of the brain and two broke ribs and fractures in the sternum area. From the combined effect of these injuries the victim contracted pnuemonia which led to his death.

· Appeal against murder conviction:

Street CJ:

· main defense was that he had not intended to kill his victim.

· The Crown sought to support the charge of murder upon two bases: 

(i) reckless indifference and 

(ii) felony murder. 

· The defense to felony murder is that the chain of causation could not be seen to be traced from the attack through to the death of, more particularly, that the actual wounding ingredient in the felony had not in itself been a causative factor in its death. 

· appellant claims the trial judge erred in failing to direct the jury that it was necessary for the Crown to establish that a reasonable person in the position of the accused would have foreseen that his acts would have caused death and that the wounding would cause death.

· held “There is no relevant requirement of a causal link between the felony relied upon as constituting the homicide one of felony murder and the death other than stated in s18(1)(a) itself, that is to say the act of the accused causing death was done during or immediately after the committing of a life sentence crime.” Consequently, he dismissed these two grounds of appeal.

· Another ground of appeal is that the trial judge erred in that he should simply have directed the jury that the Crown must prove that the act of the accused directly caused the death. 

· concluded that “the supervening pneumonia was the immediate cause of death. I can see no basis for thus confining the scope of the causative link between the act and the death.”

Nagle CJ at CL and Slattery J agreed.

As all grounds of appeal were rejected: Appeal dismissed.
Notes pp535

5.6 MANSLAUGHTER BY UNLAWFUL ACT

· Wilson v The Queen (1992) 174CLR313 (HCA) pp539

Facts:

· W and companion assaulted deceased in the course of robbing him. W hit him in the face, causing him to fall and hit his head on the ground. W’s companion then “smashed” his head on the concrete and went through his pockets.

· Deceased died of brain damage. Crown suggested the most likely cause of death to be the result of W’s punch.

· Both were charged with murder on the basis of the doctrine of felony murder. 

· W was convicted of manslaughter and his companion was acquitted. 

· W appealed.

· W denied participation in the robbery and any intention of causing serious harm to the deceased. Also claimed self-defence. 

· Directions of the trial judge pp540 (top)

Mason CJ, Toohey, Gaudron and McHugh JJ (majority):

Culpable homicide

· Maps the originality of murder and manslaughter, the distinction between the two and the transformations/developments through time. 

· “…an unlawful or dangerous act was not a rationale or basis for liability, but a factor negativing a defence which otherwise was available to cut down what approached strict liability for causing death…grounds of negativing the defence were easily transformed into grounds for liability.”

Manslaughter by an unlawful and dangerous act

· DPP v Newbury [1977] affirmed the objective test adopted in Larkin [1943] and Church [1966], holding that D was guilty of manslaughter if he intentionally did an act that was unlawful and dangerous and the act inadvertently caused death. It was unnecessary to prove that D knew that the act was unlawful or dangerous. 

· Above (English) cases not about intentional infliction of harm.

The Australian decisions

· Mamote-Kulang v The Queen (1964) – concerned with meaning of “accident”. View that death resulting from the intentional infliction of pain by an unlawful blow would constitute manslaughter at common law.

· R v Holzer [1968] – Smith J applied a stricter test than Church, requiring the Crown to establish an appreciable risk of “really serious injury”. Expressly approved by R v Wills [1983] and R v Crusius (1982) and others pp543 (top).

· King CJ in Pemble also concluded that the “Holzer test” should be adopted.

Unlawful and dangerous act

· Qn: Whether the trial judge’s direction relevantly erred and, if it did, whether the proviso may properly operate as to sustain the conviction. → was W’s act of punching the deceased dangerous? → was it enough that W appreciated some risk of injury or must it be a risk of really serious injury?

Resolving the authorities

· Reasons why Holzer test should be preferred over Newbury are given by King CJ.

· develop law to closer correlate between “moral culpability and legal responsibility”

· scope of constructive crime “should be confined to what is truly unavoidable”

· “different community attitudes and standards”

Battery manslaughter

· additional category of manslaughter (that Smith J talked about) – involves a subjective test and a low degree of harm. Does nothing to advance law in this area.

· Confuses intent with a willed act

· Actus reus = unlawful and dangerous act which causes death (questions of causation may arise, though not in the present case).

· Mens rea = the act must be willed and not accidental. 

Conclusion

· No authority requiring the court to accept the correctness of the battery manslaughter doctrine.

· Applied the Holzer test. 

· Jury were not invited directly to resolve whether the punch administered by W constituted an assault and therefore an unlawful act. 

· Qn: whether the jury was sufficiently directed to assess whether a reasonable person, in D’s position, would have realised that, in punching the deceased, he was exposing him to an appreciable risk of serious injury.

· Unable to conclude that there was no substantial miscarriage of justice → not appropriate to apply proviso s353(1) of the Act → allowed appeal.

Brennan, Deane and Dawson JJ:

· Rejected the doctrine of battery manslaughter

· Differed from majority by holding that manslaughter by an unlawful act required proof of the existence, objectively determined, of a likelihood or risk of injury such that it could be said that the act in question was dangerous.

· Rejected necessity to prove an objective appreciable risk of serious injury.

Notes pp545

1.3 
HOMICIDE 3: BY OMISSION CONTINUED

· Russel [1933] VLR 59

Husband stood by whilst wife drowned herself & two children. Charged with murder. Jury sought clarification of accused’s position where he stood by convincing to the act. TJ said. The position is that the accused man, being under a duty by reason of his parenthood of caring for the safety of children in his charge and in his power, would come under a duty to take steps to prevent the commission of that crime by his wife, and his failure to discharge that duty – standing by, as you put it, and doing nothing, would make him guilty of manslaughter.. But supposing that he was encouraging and persuading his wife to commit suicide and to do away with the children at the same time, he would then be guilty of the crime of murder, he would be taking [part in the crime that who was committing. But is he was, as I say, merely passive, having it in his power to interfere and refraining from any interference, he would by reason of that abstinence from interference, be guilty of manslaughter.

Found guilty of manslaughter.

HELD: 1. Verdicts of manslaughter should stand. There was ample evidence to justify the jury’s verdict

McArthur K = The accused’s gross and culpable neglect of his duty to take all reasonable steps to save the young and helpless children in his care and control rendered him guilty of manslaughter, notwithstanding that the immediate cause of their deaths was the acto f a third party.

(idss – his merely standing by & doing nothing while his wife committed suicide did not make him guilty of her manslaughter.)

· Bodnar (unrep. 1988 NSW)

Nurse tried for manslaughter on grounds of criminal negligence after being at home of friend for 60/63 days of water diet from which deceased died. It was argued that the accused had a duty to call a doctor in spite of the deceased’s aversion to orthodox medicine.

Acquitted.

· Bames and Eaton (Unrep. 1988 Vic)

Couple placed six month old child on water diet which they believed was good for child’s death. Child died. They were convicted of manslaughter. Father was sentenced to 18 months & mother good behaviour bond.

· Adomako [194] 3 WLR 288 (HL)

An anaesthetist was prosecuted for manslaughter by breach of duty arising from the failure during eye operation to notice when a tube became disconnected from a ventilator. The patient suffered a cardiac arrest and subsequently died. Convicted & appealed to House of Lords on the question of the appropriate legal test for involuntary manslaughter by breach of duty.

Q whether necessary to show gross negligence?

Q whether jury to be directed as to ‘recklessness’?

HELD

1. That in case of manslaughter by criminal negligence involving a breach of duty, the ordinary principles of the law of negligence apply to ascertain whether the defendant had been in breach of the duty of care towards the victim.

2. That on the establishment of such a breach of duty, the next question was whether it caused the death of the victim and if so, whether it should be characterised as gross negligence and therefore a crime. (The jury will have to consider whether the extent to which the defendant’s conduct departed from the proper standard of care incumbent upon him, involving as it must have done a risk of death to the patient was such that it should be judged criminal.

3. That it was eminently a jury question to decide whether having regard to the risk of death involved. The defendant’s conduct was so bad in all the circumstances as to amount to a criminal act or omission.

1.4
HOMICIDE 4: Causing death – CAUSATION

Pge 581. Whether or not someone dies after an attack by the accused may depend upon the quality of the medical treatment given or the religious beliefs of the victim. These are things over which the accused has no control and it raised the question of whether it makes any sense to treat him or her as being any different in terms of culpability from the assailant who .. chooses a luckier or more pragmatic victim … It may well be that the assailant who does not kill should be treated as being more culpable than that are under the current law. The argument is simply that it is difficulty to distinguish between the two in terms of culpa ability.

‘That is however, as least one basic ground rule. We cannot say that a factor is a cause of consequence unless that consequence would not have occurred at that time but for the presence of that factor

ppg 582 Lord Parker CJ in Smith [1952] 2 QB 35 ‘only if the second clause is so overwhelming as to make the original would merely part of the history can it be said that the death does not flow from the wound.

Note Smith [1959] 2 QB 35

· Royal v The Queen

· Causation 

· A requirement of the definition of the actus reus of a crime.

· Where the actus reus requires certain consequences to occur, it is necessary to prove that the accused’s conduct caused those consequences to occur. 

· The “but-for” test of causation is too wide.  The courts have distinguished “but-for” causation from legal causation.  

· Courts are not concerned to discover the causes of a particular consequence but only whether the accused’s acts or omission was a cause.  

· A widely approved statement used by judges in directing jury as to the issue of causation is found in R v Smith (1959) per Lord Parker CJ.  [p 582]

· Royall v The Queen (1990) 172 CLR 378 (HC)

Facts:

· The appellant, R, was charged with the murder of Healey (H).  

· H died as a result of falling from a bathroom window of a sixth floor flat.  

· R’s version of facts was that after a rough argument, H locked herself in the bathroom and later committed suicide by jumping out of the window. 

· The Crown’s case was one of three ways: 

(1) R pushed H out the window. 

(2) H fell from the window when retreating from a physical attack by R.

(3) That H had a well-founded and reasonable apprehension that if she remained in the bathroom, she would be subjected to life threatening violence from R and she jumped out of the window to escape.  

· R was convicted for murder and he appealed.  

Mason CJ:
· The issue of causation was a question of fact to be decided by the jury by applying their common sense to the facts as in Campbell v The Queen (1981) per Burt CJ.  
· In cases of self-preservation (where a person, in the face of violence or threats of violence by another person, took step to escape danger and became injured or killed), causation would be proved if :
(1) The accused’s conduct created in the mind of the victim a well-founded and reasonable apprehension of danger;

(2) such as to make it reasonable or a natural consequence that the victim would seek to escape;

(3) and generally it would not be necessary for the prosecution to show that the mode of escape adopted was reasonable as in R v Grimes and Lee (1984).  

(4) An exception to (3) would be that the conduct of the victim was irrational or unexpected.  In such situations, the court had to take account of the nature and extent of the well-founded apprehension of the victim as well as the fact that a person fearful of their own safety might act irrationally.      

· Mason CJ rejected the English approach where the natural consequence test had been linked to the concept of foreseeability as in R v Roberts (1971) on the ground it would further confuse a jury.  

· Mason CJ agreed with the appellant that there must be a temporal coincidence between act and intent as supported by the language in s 18(1)(a) and (2)(a) and the definition of “Maliciously” in s 5.  This is further supported by the common law as in Fowler v Padget (1979).   Although some qualification might be required to reconcile the decisions in Thabo Meli v the Queen  (1954) and Church (1966).  In both cases, there were not temporal coincidence between act and intent but they were both cases of a pre-arranged plan to kill and the courts had accepted the initial assault (accompanied by the requisite intention) was the primary cause of sequential events resulting in death.  

Deane and Dawson JJ:
· The accused’s conduct did not have to be the sole cause of death.  If it was a substantial or significant cause of death, that will be sufficient. Best dealt with in terms other than those of reasonable foreseeability. A direction that the victim’s fear must be adequately raise the issue, as will a direction that the act of escape or self-preservation must be the natural consequence of the accused’s behaviour.
· Whether the question is whether the victim’s reaction was an over-reaction sufficient to break the chain of causation, the matter is 
· The issue of causation was a question of fact to be decided by the jury by applying their common sense to the facts as in Campbell v The Queen (1981) per Burt CJ.  
· In directing the jury on the question of causation, the trial judge may need to point out that the causal chain must not be broken by some intervening event which operates to relieve the accused of responsibility.  
· In cases of fright or self-preservation, if the victim overreacts to the threatening acts or words of the accused, that may be sufficient to break the chain of causation.  But generally, the direction should be that the victim’s fear or apprehension must be well-founded​ or well-grounded or reasonable in all the circumstances and that the act of escape or self-preservation must be the natural consequence of the accused’s behaviour.  

· Like Mason CJ, they also rejected the English approach of linking the natural consequence test with the concept of foreseeability as in R v Roberts (1971).  

Brennan J:
· He took the view that in self-preservation cases, causation of death by the accused depended on the reasonableness of the victim’s attempt at self-preservation or whether that a final fatal step by the victim was reasonably foreseeable.  

· A qualification to the above test would be when the accused intended his conduct to cause the death of the victim.  In such cases, foresight would be subsumed in the intent and it would be immaterial that the victim’s attempt at self-preservation was objectively unreasonable.  

McHugh J:

An accused should not be held to be guilty unless his conduct induced the victim to take action which resulted in harm to him or her, and that harm was either intended by the accused or was of a type which was reasonable person could have forseen as a consequence of the accused’s conduct. In determining whether a reasonable person could have foreseen the harm suffered, any irrational or unreasonable conduct of the victim will be a variable factor to e weighed according to all the circumstances of the case.

Outcome:
· McHugh J like Brennan J held that reasonable foreseeability was relevant to the issue of causation.  However, by a majority of 5:2, the High Court held that a jury would less likely to be confused if foreseeability was not introduced into the direction on causation.  

· Appeal dismissed.  

· Hallet (1969) SASR 141(SC of SA in Banco)

Facts:

· The appellant, H, was charged with the murder of Whiting (W). 
· H and W went to the seashore and a fight ensued.  

· H claimed that after he choked W, he left W slumped near the water’s edge so that his ankles were in a few inches of water and his head on the beach.  W was still conscious at that stage.  H returned to car and fell asleep.  After some time, he woke to discover W was drown dead and he mutilated W’s body.  

· H appealed against his conviction for murder.  

The Court (Bray CJ, Bright and Mitchell JJ):
· The Court has completely rejected reasonably foreseeability as a concept related to the question of causation: “Foresight by the accused of the possibility or probability of death or grievous bodily harm from his act, though very relevant to the question of malice aforethought, has nothing to do with the question of causation.”  

· However in Royall v The Queen (1990), Dawson and Deane JJ had thought the above statement to be too extreme.  

· The Court here thought the main issue was whether the accused’s conduct had a sufficiently substantial causal effect on the resultant death and that there was no intervening act which sufficiently broke the chain of causation.  

· The appellant submitted that leaving the deceased at the edge of the sea did not cause the death and there had been an involuntary intervention of sleep on the part of the appellant which altered the situation from one of safety to a hazardous one.  

· The Court rejected this argument by applying the above strict causation test.  It was irrelevant whether H had left W in a position of safety or whether H ought to have foreseen the incoming tide which could drown W or H should not have fallen asleep.  This was because foreseeability had nothing to do with causation.  It was the act of H in reducing the deceased to unconsciousness which originated the chain of events which led to the drowning.  The assault by H was the operational cause of W’s death.  

· The only question which remained was whether the incoming tide could be regarded as an intervening event.  The court said no by reference to exposure cases where the ordinary operation of natural causes had never been regarded as breaking the chain of causation.  The court did recognise there could be exceptional cases such as tidal waves that could break the chain of causation but here, the incoming tide was not something unexpected.

· Therefore, the Court concluded that at the time of death, the original assault was still an operating cause and a substantial cause of death.

· On the question of intent, the Court used Thabo Meli v The Queen (1954) as authority.  The case stated that when the accused committed a series of acts as part of one transaction that series should not split up so as to require mens rea at all stages.  It was sufficient if it was present at one stage.  Applied to this case, the Court accepted that if the mens rea existed at the time of the fight in the water, it did not matter whether or not it existed at any later stage.
Outcome:
· Appeal failed on the question of causation.

· Blaue (1975) 3 All ER 446(CA, Crim Div, UK)

Facts:

· B attacked the deceased with a knife and inflicted four serious wounds after she had refused his request for sexual intercourse. 

· The deceased required a blood transfusion for a life-saving operation but she refused as it went against her religious beliefs (Jehovah’s Witness).  She later died.  

· B was acquitted of murder on the grounds of diminished responsibility and found guilty of manslaughter.  He appealed against this conviction.  

Appellant’s argument:

(1) R v Holland (1841) should no longer be considered good law. 

(2) R v Smith (1959) implied that unreasonable conduct on the part of the victim could break the chain of causation.  

(3) The judge directed the jury to find causation proved although he used words which seemed to leave the issue open for them to decide.  

Lawton LJ:

· R v Holland (1841) was decided 133 years before but it was still relevant to the issue of causation.  The law had eased in favour of the accused through the development of the concept of intent, not by causation.  
· R v Smith (1959) was the relevant recent law to be applied.  The physical cause of death in this case was the bleeding into the pleural cavity arising from the stab wound to the lung.  This had not been brought about by any decision made by the deceased.  The stab wound was an operating and a substantial cause.  
· The question then arose as to whether the deceased’s decision to refuse a blood transfusion was an intervening act.  According to R v Smith (1959), was it so unreasonable and “over-whelming” as to break the chain of causation?  

· Lawton LJ answered negative to the above question.  “It has long been the policy of the law that those who use violence on other people must take their victims as they find them.  This in our judgement means the whole man, not just the physical man.  It does not lie in the mouth of the assailant to say that his victim’s religious beliefs which inhibited him from accepting certain kinds of treatment were unreasonable.  The question for decision is what caused her death.  The answer is the stab wound.”
· Lawton LJ rejected the concept of foreseeability as relating to causation in the present case.  Foreseeability was a concept for settling tortious liability and not appropriate for the criminal law which was concerned with the maintenance of law and order and the protection of the public generally.  
· Therefore, the judge would have been entitled to tell the jury that the appellant’s stab wound was an operative cause of death.
Outcome:

· Appeal dismissed.  

· Pagett (1983) 76 Cr App R 279(CA, Crim Div, UK)

Facts:

· P used the deceased as a shield and fired towards armed police.  The police returned fire and in doing so, shot and killed the deceased.  

· P was charged with murder and convicted of manslaughter.  P appealed against conviction.  

Robert Goff LJ (delivering the judgement of the Court):

· The problem of causation in the present case was specifically concerned with the intervention of another person (a police officer) whose act was the immediate cause of the death of the victim.  

· Firstly, the Court emphasised that constructive malice or felony-murder doctrine was not part of English law.  Therefore, ordinary causation rules applied.

· On the question of causation, the direction to the jury should generally include:

(1) In law, the accused’s act needed not be the sole cause or even the main cause of the victim’s death.  It would be sufficient that his act contributed significantly to that result.  

(2) In some cases, an intervening act could break the chain of causation and relieve the accused of criminal responsibility.  The intervening act must be voluntary( “free, deliberate and informed”.  

(3) Non-voluntary conduct would not be effective to relieve the accused of liability.  Two examples of non-voluntary conduct would be a reasonable act performed for the purpose of self-preservation (as in Pitts (1842) and Curley (1909)) and an act done in performance of a legal duty.  One form of self-preservation was self-defence.  If a reasonable act of self-preservation would not relieve the accused of liability, then, there was no reason in principle why an act of self-defence should relieve the accused of the same liability.  Applied to the facts, the police officer was acting in reasonable self-defence in firing back and this was a non-voluntary act, not effective in breaking the chain of causation. 

(4) It was a policy of the law that those who use violence on other people must take their victims as they find them as stated in Blaue (1975).  

(5) Overall, on the issue of causation, the trial judge should direct the jury as to the legal principles they have to apply.  It would then fall to the jury to decide the relevant factual issues and decided whether the prosecution had proved causation.  

· The Court found that the intervention of the police officer was not a sufficient to break the chain of causation.  The appellant’s act of firing at the police and the act of holding the deceased as a shield, either could constitute the actus reus of manslaughter or if the necessary intent were established, murder of the deceased by the appellant.  Thus, causation could be established.  

Outcome:

· Appeal dismissed.  

Notes
· The position at common law was that the prosecution had to prove that death resulted within a year and a day after the victim received the injury as in Dyson (1908) (UK).  This is no longer the position in NSW according to Crimes Act 1900 s 17A to accommodate situations when a HIV carrier deliberately infected another with AIDS.  

· In McAuliffe and McAuliffe (1993), the NSW CCA highlighted the differing views of the HC in Royall v The Queen (1990) on when it was appropriate to raise foreseeability when considering causation.  In the present case, the Court commented that there was “no question of an overreaction on the part of the deceased such as might, on some views, call for the introduction of notions of foreseeability.”  

· In Chesire (1991) (UK), the trial judge had directed the jury that only reckless, not negligent or incompetent, medical treatment was sufficient to break the chain of causation.  The UK Court of Appeal stated that it was inappropriate in medical treatment cases to direct the jury to consider the degree of fault in the medical treatment.  

· In Malcherek and Steel (1981) (UK), the doctors disconnected the life support machines after concluding Malcherek’s victim suffered irreversible brain damage and Steel’s victim’s brain had ceased to function.  In both cases, the trial judge withdrew the issue of causation from the jury on the basis that there was no evidence on which the jury could conclude that the assailant did not cause the death of the victim.  The Court of Appeal agreed with the trial judge that there was no evidence to suggest that the original injuries inflicted by the defendants were other than continuing, operating and substantial causes of the victims’ death.  “The discontinuance of treatment…does not break the chain of causation between the initial injury and the death.”

· Human Tissue Act 1983 (NSW) s 33 provides that a person is dead if his or her brain functions or blood circulation have ceased irreversibly.  

· Crimes Act 1900 (NSW) s 20 provides that life commences if the child has been wholly born, alive and has breathed.  This definition of life applies to the law of murder only.  Manslaughter is still under the common law.  

Violence to a foetus which causes death in utero does not amount to criminal homicide because a foetus is not treated as a human being.  However if the child is later born alive but dies because of the earlier violence, this can constitute homicide as in Attorney-General’s Reference (No 3 of 1994) (1997) (UK).  

Medical Treatment and Euthanasia 

Withholding and withdrawing treatment
· The general position is that if somebody hastens death, they are responsible in law for causing it as stated in Dyson (1908) (UK).  

· For a doctor who disconnects a life support machine or withdraws life-preserving medical treatment when a person is not yet dead, the doctor is generally found not to have caused death.  This is because disconnection is not a substantial cause of death but merely allows the pre-existing cause to continue to operate.  

· An adult of sound mind is entitled to refuse life-saving treatment as in St George’s NHS Trust v S (1998) (UK).  A doctor who insists on carrying out life sustaining medical treatment against the wishes of a patient will be guilty of the criminal offence of battery.  

· Consent to Medical treatment and Palliative Care Act 1995 (SA) s 7 provides that a person over the age of 18 may give a written and witnessed direction about the treatment they want or do not want if at some future time they are either in the terminal phase of a terminal illness or in a persistent vegetative state (PVS) and are incapable of making decisions about medical treatment at that time.   

· In Airedale NHS Trust v Bland (1993) (UK), the Court had to decided whether it would be homicide for a doctor, knowing that death would be the inevitable result, to withhold artificial feeding and antibiotic drugs from a patient in a PVS for three years who had no hope of recovery.  The Court categorised the discontinuation of life support as an omission and it was no different from not initiating life support.  The doctor was simply letting the pre-existing condition to take its natural course.  Therefore, such omission would not be unlawful unless it constituted a breach of duty to the patient.  

The Court also held that where a patient is incapable of stating whether or not he or she consents to life-prolonging medical treatment or care, the principle to be applied to whether it is in the best interests of the patient to continue to provide the treatment or care.  Where the patient was unconscious and there was no prospect that his conditions would improve, invasive medical care had no therapeutic purpose and was not in his best interests.   

· Taking active steps to terminate life

· In Adams (1957), the Court held that if medical treatment could not restore the health of a terminally ill patient, the medical practitioner was entitled to do all that was necessary and proper to relieve the patient’s pain and suffering, even if the measures taken incidentally shortened the life of the patient by hours or even longer.  

· Consent to Medical treatment and Palliative Care Act 1995 (SA) s 17 provides that a doctor administering medical treatment which incidentally hastens the death of a patient in the terminal phase of a terminal illness will not be criminally liable for treatment intended to relieve pain and distress if it is carried out with the consent of the patient or the patient’s representative, in good faith, without negligence and in accordance with proper standards of palliative care.  
· The Crimes Act 1900 (NSW) ss 31B-C deal with those who assist others to commit suicide.  S 31C specifically made it an offence for a person who aids another to commit suicide eg a patient takes legal drugs supplied by a doctor.  

· Read Re Rodriguze and Attorney-General of British Columbia et al  (1993) (Canada) for discussion on the issue of physician-assisted suicide.  [p 604-605]

Legalising euthanasia 

· Rights of the Terminally Ill Act 1995 (NT) was the first legislation in Australia to legalise euthanasia but this was ultimately overridden by the Euthanasia Laws Act 1997 (Cth).  

· The Euthanasia Laws Act 1997 (Cth) prevented the NT and ACT parliaments to legalise intentional killing known as euthanasia but did not prevent legislation being enacted with respect to:

a) the withdrawal or withholding of life-prolonging medical or surgical measures 

b) medical treatment in the provision of palliative care to a dying patient

c) the appointment of an agent by a patient in relation to decisions about withdrawing or withholding medical treatment

d) the repealing of legal sanctions against attempted suicide

One crucial issue is the precise meaning of “intentional killing”.  For eg, switching off a life support machine could not be authorised if it amounts to “intentional killing.”   
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6.1 THINKING ABOUT DEFENCES

6.1.1 Introduction (pg 607)

· Defence is historically embedded in the common law

· Defences are part of the definition of an offence, function as a further set of rules government the attribution of criminal responsibility

· Absence of a defence must be proved by the prosecution (excepting insanity, substantial impairment and a number of statutory defences)

· Offence = positive fault element, defences = negative fault elements

· Characteristics of defences:

1. Most involve rules, definitions and elements over and above those in the defining elements of an offence.

2. AR and MR not always in issue. Only depends on evidence.

3. evidential burden rests on the defendant in relation tho these defence elements

4. once raised on the evidence, the prosecution must prove the absence of defence elements.

· The defendant, on the balance of probabilities, must prove insanity and defence of substantial impairment.

· Modern doctrinal approach: Woolmington. Distinction between offence & defence is regarded as a feature of procedure and evidence rather than substantive criminal law.

· Judge decide whether the defendant has discharged the evidential burden to a defence, if defendant fails to discharge the evidential burden the judge withdraws the defence from the consideration by the jury. This is to preserve the role of judge as gatekeeper in determining what evidence the jury may consider.

· Other themes related to classification of defence

1. Increasing number of inverted commas “defence” = this is due to the Crown bearing the onus of proof while other defence such as mental illness are proofed by defendant. The courts are thus drawing a distinction based on whether the defence is an affirmative defence which imposes a persuasive burden on the defence, or whether the defence is a “defence” which imposes an evidential burden on the defendant but where the persuasive burden remains with the prosecution.

2. Defences distinguished from a mere denial of a core definitional element of the offence = denial is only a negativing factor (failure to prove AR and MR); no evidential burden rests on the defendant.

3. Involve “confession and avoidance” = don’t deny positive or core defining elements of the offence, but introduce new doctrines or rules which excuse or exculpate.

4. Defence operate to negate positive or core defining elements of the offence = eg. Automatism and intoxication to deny voluntariness of act or intent. They can be seen as negativing factor

5. The criminal law imposes a number of bars to conviction for public policy reasons, without reference to whether the accused is factually guilty of the offence alleged. = Eg. Statutory limitations periods; double jeopardy, etc

· Presentation of defences to juries in order to determine criminal responsibility occurs relative rarely. In NSW, it is raised in < 25% of homicide cases.

Justification and excuses (pg 611)

· “Claims of Justification concede that the definition of the offence is satisfied, but challenge whether the act is wrongful; claims of excuse concede that the act is wrongful but seek to avoid the attribution of the act to the actor. A justification speaks to the rightness of the act; an excuse, to whether the actor is accountable for a concededly wrongful act”

· Justification relieve an accused of criminal liability because the harm caused by his or her act was outweighed by the greater harm caused. Eg. Self-defence, defence of another, etc it require the accused’s act was both reasonably necessary in the circumstances and not disproportionate to the threat which prompted the action

· Excuses = mental disability defences (insanity, substantial impairment, and infanticide. Accused not saying his/her actions were lawful, but rather that s/he should not held accountable.

· Provocation, necessity and duress can fit into both categories.

· Australia now thinks the distinction is not important

A single category of homicide? (pg 612)

· Benefit of single category = more guilty please and simplify the role of the jury

· Rejection to a single category due to the moral grounds. Also it is said that one category would limit the role of jury which is not necessary desirable.

THE “INSANITY” DEFENCE

The M’Naghten Rules (pg 613)

· In NSW, it is renamed the defence of mental illness in Pt 4 of the Mental Health (Criminal Procedure) Act 1990
· M’Naghten’s Case [1843-1860] All ER Rep 229 at 233-234 (HL)

Facts:

· Daniel McNaughton (M) shot and killed Edward Drummond (D), who was secretary to Sir Robert Peel (P), the then Prime Minister of England.

· M intend to kill P, but mistook D for P

· M, who think he is being persecuted, decide to kill P. 

· Witness and medical specials testified about M’s “insane delusion”, therefore he was acquitted on the grounds of insanity but detained in hospital.

· Now court considers 5 questions in regards to insanity.

Tindal CJ:

Q1: “ What is the law respecting alleged crimes committed by persons afflicted with insane delusion…where the time of the commission of the alleged crime the accused knew he was acting contrary to law, but did the act complained of with a view, under the influence of insane delusion, of redressing or revenging some supposed grievance or injury, or of producing some supposed public benefit?”

Answer = punishable according to the nature of the crime committed, if he knew at the time of committing such crime that he was acting contrary to law.

Q2 & Q3

“ What are the proper questions to be submitted to the jury when a person alleged to be afflicted with insane delusion…is charged with the commission of a crime, and insanity is set up as a defence?”

“ In what terms ought the question to be left to the jury as to the prisoner’s state of mind at the time when the act was committed?”
Answer = jurors ought to be told in all cases that every man is to be presumed to be sane and to possess a sufficient degree of reason to be responsible for his crimes until the contrary be proved to their satisfaction, and that to establish a defence on the ground of insanity it must be clearly proved that, at the time of committing of the act the party accused was labouring under such a defect of reason, from disease of the mind, as not to know the nature and quality of the act he was doing, or if he did know it, that he did not know he was doing what was wrong.

Q4: “if a person under an insane delusion as to existing facts commits an offence in consequence thereof, is he thereby excused?”
Answer = Depends on nature of illusion. Accused must be considered in the same situation as to responsibility as if the facts with respect to which the delusion exists were real. 

Q5: “ Can a medical man conversant with the disease of insanity…be asked his opinion as to the state of the prisoner’s mind at the time of the commission of the alleged crime, or his opinion whether the prisoner was conscious at the time of doing the act that he was acting contrary to law, or whether he was labouring under any and what delusion at the time?”

Answer = No. Because it involves determination of the truth of the facts which is for jury to decide. If question becomes one of science only, then should be ok.

McNaughton confined at hospital.

· Porter (1933) 55 CLR 182 (HC) 

Facts:

· Porter (P) had an unsuccessful marriage, became emotional and showed symptoms of a nervous breakdown. 

· P went to Sydney with his child to see his wife. His wife denied him and the child, therefore he lost all control of his emotions and threaten to suicide and killed the child. 

· She called the police.

· P administered strychnine to his infant son and had then attempted to take strychnine himself but had been interrupted by the entry police. 

· Child died, P charged with murder

· His defence was that he was insane at the time he committed the act.

Dixon J:

· Every person is presumed to be of sufficient soundness of mind to be criminally responsible for his actions until the contrary is made to appeal upon his trial. It is for the defence to establish that he was not of sufficient soundness of mind

· Every person is to be presumed to be innocent of the actins charged against him until it is proved to the satisfaction of the jury beyond any reasonable doubt that he committed them

· Presumptions of prosecutor have to be proved beyond reasonable doubt, while it is necessary for the accused to state his presumptions upon a balance of probability.

· Law not aiming to punish people who cannot understand what they are doing or cannot understand the ground upon which the law proceeds 

· Standard of proving insane

1. Only concerned with the condition of the mind at the time of the act complained of was done, not before or after.

2. State of mind must have been one of disease, disorder or disturbance which prevented him from knowing the physical nature of the act he was doing or of knowing that what he was doing was wrong. Not knowing the physical nature of the act he was doing means s/he may have so little capacity for understanding the nature of life and destruction of life. Not knowing what he was doing was wrong means that the function of the understanding are through some cause, whether understandable or not, thrown into disorder.

· 3 possible verdict:

1. If jury thinks that it is not proved P poisoned his child and brought about his death, then verdict is not guilty
2. if jury thinks that P was so disordered that he is not criminally responsible, then verdict is not guilty on the ground of insanity at the time the offence was committed

3. Find P guilty of murder as MR and AR are proved, and defence of insanity not accepted

Decision: not guilty on the ground of insanity at the time of commission of the act charged.

Notes: (pg 619)
· “ Unable to appreciate”, “quite incapable of appreciating”, “able to appreciate”, “prevented” and “disables” all have the same degree of “absoluteness”. (Pt 2)

· In NSW, “defect of reason” should not be a necessary element in the defence of insanity as it is included in the meaning of mental illness already. Therefore if “a mentally ill person did not know that what he was doing was wrong because it was not self-evidently wrong to him in the way it would be to a sane person and, for that reason, the accused should be found not guilty by reason of mental illness.” Sperling J in R v Jones. (Pt 3)

· In England, it was originally accepted in Felstead v R that if the accused was “insane at the time of committing the  act he could not have had a MR”. This is, however, rejected by Howe of Lords in R v Antoine which suggest that prosecutor only need to prove AR and not MR if the accused is unfit to plead.(pt 5)

· In NSW, s 38 of Mental Health (criminal procedure) Act 1990 doesn’t require prove of MR. However, some cases still make a finding with respect to both AR and MR (R v Buonomo, R v Stephens). This is contrasted to Sully J in R v Burdis, which is consistent with R v Antoine. (Pt 6)

· Australian Code jurisdictions allow the insanity defence to succeed in cases of “irresistible impulse”; that is, where the accused appreciated the wrongfulness of his or her actions, but was unable to resist the impulse to act because of mental disease. M’Naghten Rules do not readily accommodate an allegation of irresistible impulse and would not cover the situation of a “gross psychopath” who is capable of understanding wrongfulness of his acts but lacks emotional feeling or conscience. (Pt 7)

· Victoria has reforms their laws relation to mentally ill offenders which do not include an inability to control conduct as part of the test. SA follows the Model Criminal Code formulation but differs in the definition of mental illness and excludes severe personality disorders form the definition of mental impairment. (Pt 10)

Procedure involved in the defence of mental illness (pg 625)

· Procedural matters regarding mental illness defence can be found in Crimes Act and the Mental Health (Criminal Procedure) Act 1990
· S 23A(5) of Crimes Act provides that, on a trial for murder, where the accused asserts either mental illness or substantial impairment, the Crown may offer evidence “tending to prove the other of those contentions”.
· When Crown raises mental illness rather than the defence, it only needs to prove on a balance of probabilities.  Ayoub [1984] 2 NSWLR 511 (NSW CCA), Falconer (1990) 171 CLR 30 at 63.
· R v Hilder (1997) A Crim R 70 held that s 37 of the Mental Health (criminal procedure) Act required the trial judge to explain all the findings “which may be made on the trial” and this included a finding of guilty” to “ emphasise the contrast between punishment of the accused for his criminal conduct if found guilty and treatment for his mental condition if there is a special verdict”.
· S 38 of the Mental Health (criminal procedure) Act provides for the “special verdict of “not guilty by reason of mental illness”
· S 39 of the Mental Health (criminal procedure) Act was amended aiming to give the court greater discretion in determining where people found not guilty by reason of mental illness are detained. This allows for greater flexibility, R v Phuong Cam Su.(unreported, NSWSC, 1994)
· Legislation recently introduced in Victoria now requires the court to set a nominal tem when sentencing persons found not guilty on the grounds of mental impairment to an indefinite term.

Fitness to plead

· Unfit to stand trial for a criminal offence where he or she was incapable of understanding the nature or purpose of the proceedings or was incapable of communicating with the court or counsel for the purposes of conducting the defence. 

· Presser [1958] VR 45 suggest that minimum standards is 

1. able to understand what it is that he is charged with

2. able to plead to the charge and to exercise his right of challenge

3. understand the nature of proceeding

4. able to follow the course of the proceedings

5. able to understand the substantial effect of any evidence that may be given against him

6. able to make his defence or answer to the charge

7. able to do the above through his counsel by giving any necessary instructions and by letting his counsel know what his version of the facts is

8. need not be conversant with court procedure

9. need not have the mental capacity to make an able defence

· Eastman v The Queen [2000] HCA 29: unless a person is fit to plead, there is no trial. This is a fundamental failure or a nullity, court need to set aside the verdict. This is not a miscarriage of justice

· Section 5 to section 30 of Mental Health (Criminal Procedure) Act 1990. See page 629-630

“Forensic patients” (Pg 630)

· forensic patients refers to those persons who are

1. found unfit to be tried

2. found not guilty by reason of mental illness

3. transferred from the general prison population to a hospital because of mental illness

· Prior to Mental Health Act 1990, patients can be released on the basis of expert evidence with approval by the Minister for Health. Now, Tribunal’s recommendations are referred to the Minister for Health, who consults with the Attorney General.  The Attorney General can abuse this power. This veto provision clearly reflects community ambivalence towards mental illness serving as a complete defence to a crime, and the reluctance to do away entirely with punishment in these circumstances.

· Relatively few forensic patients are found unfit to be tried. Mental illness defence remains a small fraction of criminal. Most are transferred from prison. See pg 631 for stats. 

Summary Proceedings (pg 632)

· Mental Health (Criminal Procedure) Act 1990 governs the magistrates in dealing with defendants who are developmentally disabled, suffering from a “mental condition” or mentally ill within the meaning of the Mental Health Act 1990. 

· Only apply to criminal proceedings in District and Supreme Courts as Pt 4 refers to trial by judge and jury only.

· Part 3 applies to summary offences and indictable offences triable summarily. 

· If defendant is suffering from a mental condition (s32), the magistrate may

1. adjourn the proceedings, grant bail and make any other appropriate order

2. dismiss the charge and discharge the defendant into the care of a responsible persons

3. conditionally discharge the defendant for assessment or treatment

4. unconditionally discharge

· If defendant is mentally ill within the meaning of the MHA 1990  (s33), the magistrate may

1. adjourn the proceedings, grant bail and order that the defendant be taken by a police officer to be detained in hospital for assessment, or order assessment and return to the court if found not to be mentally ill or mentally disordered

2. discharge the defendant into the care of a responsible person with or without condition

· if defendant is not returned to the court within six months, the charge is taken to be dismissed.

· Low rate of dismissal under ss 32 & 33 is related to the lack of mental health court reporting services in NSW

Civil proceedings for involuntary committal (pg 633)

· Mentally ill people who are subject to involuntary committal have not committed criminal offences but are detained in hospitals for self-protection or the protection of others

· Committal proceedings are notionally civil, but consequences are loss of liberty.

· As these proceedings doesn’t consider criminal, persons involved have not had the benefits of the due process safeguards which are generally available to criminal defendants. Eg. Inadequacy of notice; rarity of legal representation, etc. see pg 634

· The procedures for ordering involuntary detention are now found in Chapter 4 of Mental Health Act 1990, and generally accord with the due process notions.

· S 9 of the Act contains definition of “mentally ill person” and “mental illness”

· S 11 specifies a lost of factors which may not be taken into account in determining whether someone is a mentally ill or mentally disordered person, including: political, religious or philosophical opinions, etc (see pg 635 for more) 

· Other sections of the Act are explained in pg 635 – 637

· Other major features of Mental Health Act 1990 include

1. Total ban on deep sleep and insulin coma “therapies”, etc. (see pg 637)

2.2
Defences 2 - Automatism

A state of automatism will negative voluntariness, a component of the actus reus.  

Insane and non-insane automatism

· Insane automatism is determined according to M’Naghten rules (re: procedure and sentence).  

· Bratty v Attorney-General for Northern Ireland [1963]

insanity v automatism

· Facts

· B convicted of strangulation murder of 18 year old girl.  

· Defence was that a “terrible feeling”, “a sort of blackness” came over him due to his psychomotor epilepsy, although he did not adduce any medical evidence.  

· Although he raised 3 defences, including automatism, the trial judge only permitted the insanity defence, and the jury rejected this.  

· Proc History: appealed to Northern Ireland CCA, where rejected, then to House of Lords.  

· Issue: whether defence of automatism should have been left to the jury? 

Viscount Kilmuir LC:

· Definition of automatism: “the state of a person who, though capable of action, is not conscious of what he is doing…unconscious involuntary action”.  

· Two questions raised:

1. Does non-insane automatism have to be considered, when insanity is also raised by the df?  
Answer: “where the only cause alleged for the unconsciousness is a defect of reason from disease of the mind, and that cause is rejected by the jury, there can be no room for the alternative defence of automatism.”  

2. Should the jury still be the one to decide the issue of automatism?  
-
Whether evidential burden discharged by defence (and therefore jury can consider the issue) is for the judge to decide.  
-
The jury then decides whether the prosecution has disproved the claim of automatism beyond reasonable doubt (applying Woolmington [1935]).  
-
“if that evidence leaves them in a real state of doubt, the jury should acquit”.  

Lord Denning:
· Automatism is any involuntary act, “an act which is done by the muscles without any control by the mind”.  
-
Does NOT include something just because you can’t remember doing it.  
-
Does NOT include an impulse you cannot resist (this is diminished responsibility).  
-
Does NOT include unintentional or unforeseen acts.  

· If it results from a disease of the mind this is insanity not automatism.  (the mention of therefore a verdict of “guilty but insane” is ONLY in England: remember in Australia the verdict is ‘not guilty on the ground of insanity’)

· Prosecution’s presumption is that all acts are voluntary, so df has evidential burden to displace this presumption, by giving “sufficient evident from which it may reasonably be inferred that the act was involuntary”.  The df’s own statement of involuntariness is NOT sufficient.  

· Following on from before, if the only cause is disease of the mind then the jury only has to decide whether insane; don’t need to consider automatism.  

· “the legal burden…requires that the jury should be satisfied beyond reasonable doubt that the act was a voluntary act”  

(Lords Morris, Tucker & Hodson agreed with Viscount Kilmuir.)

Appeal dismissed.  

· Note

In the case of Sullivan [1983] (House of Lords) an epileptic df was labelled insane, by following a “technical” definition (as it appears in legislation), and applying it to his state during a fit.  

· Falconer (1990)

non-insane automatism v insane automatism

· Facts

· F had recently separated from violent husband of 30 years, and recently learned he had also sexually abused their daughters.  

· On day of killing, husband unexpectedly returned to family home, and sexually assaulted and taunted F.  

· At the trial F said she could not remember anything after that, until she found herself on the floor with the deceased, with a gun lying beside her.  

· Under WA Criminal Code: 
-
s23: automatism defence
-
s26: rebuttable presumption of sanity
-
s27: definition of insanity (including: can’t control your actions) 
-
s653: special verdict for unsound mind, confinement at Governor’s Pleasure.  

Proc History:
· Trial: psychiatric evidence to support non-insane automatism (s23) ruled inadmissible, F convicted of murder.  

· WA CCA overturned conviction, holding evidence admissible.  

· Crown applied for special leave to appeal to HCA.  

Mason CJ, Brennan and McHugh JJ (minority):
· Use an objective standard in determining whether insane: ie. whether below the standard of the ordinary person’s mental strength.  

· Transient malfunctions are not insanity, they are due to human nature, and are therefore examples of non-insane automatism.  

· Where the minority differ from the majority is in the way they approach the involuntary stages.  Minority says: 
voluntary ( involuntary and insane ( involuntary and non-insane.  
Their rationale is that “prima facie, mental malfunction is the consequence of mental infirmity”, so that once automatism is raised, you move to the second stage (qualified acquittal).  To move to the third stage, ask whether the malfunction was (i) transient, (ii) caused by trauma (physical or psychological) which ordinary person unlikely to have withstood and (iii) not prone to recur.  If the answers are all yes, then the malfunction qualifies as non-insane automatism (complete acquittal).  

· So once voluntariness presumption is challenged, the issue is what, on the balance of probabilities, caused the condition which deprives the accused of criminal responsibility.  

· When the defence has satisfied the evidential burden, the prosecution must then “prove beyond reasonable doubt that there was no malfunction or that it did not affect the accused’s control of his actions”.   

· Application: F was not allowed to tender evidence for non-insane automatism, and hence the trial miscarried.  In a retrial, F’s evidence should be tested against the 3 points mentioned above.  

· Crown granted special leave to appeal to HCA, but appeal dismissed.  

Toohey J (part of majority):
· States the relevant inquiry as (a) whether act/omission occurred independently of the exercise of will, and (b), where appropriate, whether the lack of capacity to exercise the will was due to mental disease.  So the majority’s approach is:
voluntary ( involuntary and non-insane ( involuntary and insane.  

· The definition of insanity is to be determined by the judge, but whether the df was insane is to be determined by the jury, on the basis of the evidence.  The ‘external factor’ test as used in Quick, Sullivan, Henessy [1989] and Rabey (1980) “is artificial and pays insufficient regard to the subtleties surrounding the notion of mental disease” and hence should not be used.  (Also, not everything that’s ‘internal’ is defined as ‘insane’, eg. sleepwalking and hypoglycaemia.)  

· If there is only proof of non-insane automatism, and no mention of insanity, then df should have outright acquittal.  

· The difficulty arises when both non-insane and insane automatism have been raised.  Toohey J says that there should be 2 questions put.  
1.
“Whether the Crown has disproved, beyond reasonable doubt, non-insane automatism”: if no, df acquitted completely.  If yes, and insanity is raised:
2.
“whether the accused has proved, on the balance of probabilities, insanity within the meaning of s27”: if yes, acquittal on basis of insanity.  If no, it means the act was voluntary.  

· Application: evidence of non-insane automatism should have been admitted.  Hence, although special leave granted, the appeal of the Crown is dismissed.  

(Deane, Dawson & Gaudron JJ agreed with Toohey J.)

Special leave granted, but Crown appeal dismissed.  

· Notes

2.
Where the involuntary conduct arises from a disease of the mind, only insane automatism is available.  3 guiding tests (although textbook says all are pretty dodgy): 
-
recurrent mental disorder = disease of the mind Bratty, Falconer.  
-
mental disorder from external cause ( disease of the mind Falconer, Quick.  
-
reaction of unsound mind to own delusions or external stimuli may suggest disease of the mind Radford, Falconer.  

3. In Quick [1973] (UK CA) mental malfunction caused by injection of insulin (non-diabetic) held to be external factor and therefore not disease of mind.  

In Henessy [1989] (UK CA) mental malfunction caused by lack of insulin in diabetic was inherent defect or disease and therefore disease of the mind.  

4. Sleepwalking: Burgess [1991] (UK CA) although transitory, due to internal factor and could be recurrent, hence disease of the mind.  BUT, Parks (1992) (Sup Ct Canada) somnambulism is a sleep disorder (not an illness).  Textbook says that unspoken policy considerations include is the person dangerous? Would it not be safer for the community to proceed by way of the M’Naghten rules?  

5.  Stone [1999] (Sup Ct Canada) involuntariness must be proved on balance of probabilities (persuasive burden on df).  

6. Donyadideh (1995) (Fed Ct) post-traumatic stress disorder counts as automatism.  

7. Hodgson (1996) (Qld CA) a claim that a psychological blow imposed by a wife’s termination of relationship and request for H to leave the house failed to prove dissociation (ie. any involuntariness).  

8. Rich (1999) (Vic CA) a claim that stress caused involuntariness also failed.  R swore at judge & prosecutor during trial, but the court held that it was a loss of emotional control, not dissociation.  

9. Manly [1995] (SA Sup Ct) an example of a (incorrect) reversal of the burden of proof.  

10. Russell (1993) (Tas Sup Ct) held that a drunk and drugged man was still driving voluntarily and could be charged with drink driving.  

11. Wogandt (1983) (Qld CCA) held that a heavy tackle in rugby causing concussion could lead to involuntariness.  

12. Model Criminal Code Officers committee recommended the adoption of the Falconer test for automatism.  

Voluntariness and psychiatric evidence

· Hawkins (1994) HCA held that where insanity is not raised, psychiatric evidence of mental disease is not admissible for the question of voluntariness.  However, this evidence is admissible for proving lack of specific intent.  (as opposed to general intent: He Kaw Teh)  

· Criticised by Ian Leader-Elliott: mental illness can show lack of general intent too.  

· Notes

1.
Hawkins applied in Nolan (1997) (WA CCA).  Psychiatric evidence is defined as where the opinion is of a condition of “a permanent nature” as opposed to a ‘one-off’ incident, and can’t be applied to voluntariness if no mention of insanity.  

6.4 The Defence of Substantial Impairment

6.4.1
The statutory basis

· Relevant bit is s23A of the Crimes Act 1900.  It was redefined in 1997, and is now referred to in the textbook as the new s23A.  The changes mainly concerned what is an ‘abnormality of mind’ (NOT disease of the mind) and the way it must be caused, in order to classify as substantial impairment (formerly known as diminished responsibility).  The new s23A formulation is based on Byrne [1960] (UK CCA), arising out of concerns voiced in Chayna (1993) (NSW CCA).  The UK statute still follows the former NSW s23A.  

· The df in Chayna was a devout Christian suffering marital problems and a tense relationship with her sister-in-law.  When her husband threatened to move her daughters to Perth (from Sydney), she strangled and stabbed her sister-in-law to death, and then killed her two daughters over the next two days.  She told police that the children were better off “with God”.  

· At trial the defences were insanity and diminished responsibility.  7 psychiatrists gave evidence, with diagnoses varying from schizophrenia to acute dissociation to depressive illness, and could not agree on whether insane or diminished responsibility or both.  Jury returned a verdict of murder.  

· NSW CCA allowed the appeal and substituted manslaughter, by reason of diminished responsibility.  Gleeson CJ mentioned that the ambiguous concepts in s23A and the resultant diverse psychiatric opinion meant that the jury had a difficult job, and the df was disadvantaged as s/he had the burden of proof.  

· NSWLRC then issued a Discussion Paper in 1993 which gave tentative support to retention of the defence, including the following arguments against leaving the issue to the sentencing judge (ie. becoming just a special section of murder, not a defence):
-
sentencing judge has attention drawn to mental abnormality, rather than having to discover it
-
at sentencing stage there is no opportunity to subject psychiatric evidence to cross-examination
-
sentences could rise, mental abnormality not fully taken into account
-
it may be inapt and unfair to stigmatise as ‘murderers’ those who have reduced moral culpability.  

· Final NSWLRC report released in 1997, new s23A passed, and commenced operation 3 April 1998.  

· Notes

1.
Only ACT, Qld and NT have such a defence.  

2.
Model Criminal Code Officers Committee recommended against it, saying that juries basically consider it murder anyway, and the state of mind is adequately considered in sentencing.  The textbook argues that this is a ‘problematic’ view of the situation, and uses Donnelly and Cumines (1994) figures for Jan ’90 to Sept ’93 to suggest that although the % of jury trials that succeeded in establishing diminished responsibility (as it was then) was low (35%), this was because the prosecution had already accepted the plea previously in 30.5% of cases.  (ie. the df pleads guilty to manslaughter b/c of dim resp and the prosec don’t pursue the murder charge)  

The NSWLRC had more detailed pro-dim resp reasons in their 1997 report:
-
Involves the community by way of the jury.  
-
Distinguishes between murder and manslaughter, as understood by the general public.  
-
If sentence is imposed by jury there is a greater likelihood of acceptance by the community.  
-
Risk of sentences increasing for mentally impaired offenders.  
-
Would place inappropriate burden on and create unjustifiable public controversy for judges.  

In rebutting the anti-dim resp arguments:
-
Although no more capital punishment for murder, serves a different from the original, but nonetheless important, purpose (namely public involvement and acceptance of sentence).  In passing: they ask the rhetorical Q: all Australian jurisdictions allow for provocation as a partial defence, why not dim resp??  
-
In relation to concerns that it is being used improperly, they say that the mental state is fundamental to culpability, and that the trial process adequately tests whether evidence has been fabricated.  
-
Regarding the need for mental illness and provocation to be redefined (and dim resp to be abolished), they say that dim resp provides flexibility to determine responsibility according to degrees of mental impairment, as opposed to the discrete categories of sane/insane.  They add that any mental impairment must be taken into account when dealing with such a df.  

3. Mackay [1999] shows that the rate of plea acceptance by the prosecution in England and Wales for ’86 to ’88 was 85.2%.  

4. Controversial application of dim resp was in California, 1979.  Dan White successfully relied on the ‘Twinkie Defence’ (ie. junk food impaired him mentally) in relation to his shooting of the San Francisco Mayor and a councillor.  However, the jury might have been influenced by the death penalty for murder.  After public outcry, s28 of Californian Penal Code was amended to abolish the defence.  White committed suicide shortly after the end of his 7 yrs 8mths manslaughter prison term.  

6.4.2
“Abnormality of the mind”

· Byrne [1960]

defn of ‘abnormality of the mind’
Facts:
· B admitted strangling and mutilating the dead body of a young woman.  Uncontradicted medical evidence classed him as a “sexual psychopath” who was from time to time uncontrollably abnormal.  However, the doctors did not think he was insane by M’Naghten.  

· The trial judge withdrew the dim resp issue from the jury by suggesting that “psychopathy” did not fall with the statutory definition of abnormality of mind.  

· B was convicted of murder and appealed to the UK CCA.  

Lord Parker CJ:
· Defn of ‘abnormality of mind’ (again, NOT disease of the mind): “a state of mind so different from that of ordinary human beings that the reasonable man would term it abnormal”.  Includes:
-
perception of physical acts and matters
-
ability to form a rational judgment as to whether an act is right or wrong
-
ability to exercise will power to control physical acts in accordance with that rational judgement.  

· Whether suffering from abnormality of mind is Q for jury.  If yes, then to determine the degree of abnormality, they must ask: “was the abnormality such as substantially impaired his mental responsibility for his acts”?  This is NOT a medical issue, jury can disagree with doctors.  There is no scientific measure of how difficult someone finds it to control their impulses anyway.  

· Application: inability to exercise will power to control physical acts (due to abnormality of mind) definitely satisfies legal defence of dim resp.  When trial judge said the opposite, he was wrong.  A difficulty in exercising will power may or may not satisfy the defence (he doesn’t decide).  

· B’s appeal allowed and manslaughter substituted for murder.  However, since he is clearly “on the border-line of insanity or partially insane…the only possible sentence…is imprisonment for life”.  So sentence doesn’t have to be changed.  

Appeal allowed.  
6.4.3
The causes of the abnormality

· Regarding the former s23A the NSWLRC said that it prevented intoxicated or enraged/jealous killers from claim dim resp, and that because it required a single cause of abnormality it was very hard for the jury to decide in the face of conflicting medical opinion.  They also said that the definitions had been construed in a multitude of ways over many decades of authority, but just made it really hard to fit a specific condition into one of them.  

· With the new s23A they tried to make it easier to work with:
-
‘underlying condition’ is defined in the act, to mean a ‘pre-existing impairment’, and including anything that’s NOT “a simply temporary state of heightened emotions”.  
-
they also tried to avoid the need for a particular cause to be identified. (just need to show a certain type of cause)  

· Notes

1.
The new legislation specifically excludes self-induced intoxication in s23A(3).  

2. In England, following a recommendation by Smith in [1984] Crim LR 554, the UK CA (Crim Div) adopted the test of hypothetical sobriety; removing the effect of alcohol, was the df still under dim resp?  

3. Tandy [1989] (UK) held that if induced by alcohol, only counts as dim resp if the drinking itself became or was involuntary.  
Sanderson (1994) (UK CA) clarified the interpretation of the former s23A (as used in UK).  Mental illness of paranoid psychosis could, as a matter of law, be an “inherent cause”, and that “induced by disease or injury” must be organic or physical injury or disease of the body including the brain.  (I don’t actually understand how this is not insanity again…

Substantial impairment

· This is one phrase that carried through from the former s23A.  NSWLRC said that it did not mean total impairment, but must be more than trivial or minimal (Lloyd [1967], Beiss [1967] and Ryan (1995)).  However, the Q of whether mental responsibility was substantially impaired is really a question of degree, essentially involving a moral judgment.  As a result, the juries can differ from medical opinion.  

· The NSWLRC then discussed their inclusion of the ‘capacity to control himself or herself’ element in the new s23A:
-
the new s23A is now straight from Byrne [1960].  
-
they are aware that it’s difficult to tell whether someone truly could not control themselves or they chose not to control themselves.  
-
although that phrase on its own appears to allow psychopaths to claim the defence, they feel that the requirement of underlying condition and warranting the reduction to manslaughter is such that a psychopath would not succeed in their claim.  
-
they particularly felt they should include it so that more worthy dfs, such as brain damaged, hypomaniac and auditory hallucinatory people, could claim it.  
-
the overall aim of the phrase is to “direct the jury’s attention to its primary task of making a value judgment as to the accused’s blameworthiness in light of her or his impaired mental capacity.”  

· Notes

2. In Cheatham [2000] (NSW CCA) per Spigelman CJ, under the former s23A, held that the trial judge must direct the jury on dim resp if it is reasonably open on the evidence, even if not raised by df.  “In many, if not most cases, a defence of mental illness will result in a body of evidence being adduced which would support a finding of substantial impairment under s23A.”  The textbook believes that it is likely to apply to the new s23A.  

Reliance on medical and psychiatric evidence

· In the new s23A the separation between experts and juries is clarified.  NSWLRC: “the ultimate issue for the jury is not a medical question but one of culpability and liability.  Expert evidence is irrelevant to that ultimate issue.”  

· Notes

1.
In the “Yorkshire Ripper” case of Sutcliffe (1982) (UK CA), although the doctors unanimously believed S was insane by way of “encapsulated paranoid schizophrenia” the court supported the opportunity for the jury to convict him nevertheless of murder, saying it is “better left to a jury to decide the issue, particularly where, as in this case, there is a suggestion that the doctors were being hoodwinked by the defendant.”  

6.4.6
Sentencing issues

· In Veen (1979) (HCA) V (aged 20 years) already had a long list of previous (less serious convictions), and had stabbed the deceased after an argument.  He was convicted of manslaughter on the basis of dim resp.  The HCA reduced the trial judge’s life imprisonment sentence to a maximum of 12 years, recognising that “in many cases, a successful claim of diminished responsibility would lead, as it did here, to the conclusion that the person is a danger to society” (per Murphy J), that the prison system had limited psychiatric services and that there was no such thing as non-punitive detention.  

· V committed a second killing in similar circumstances after he was released in 1985, and the Crown accepted the plea of guilty to manslaughter on basis of dim resp.  The life imprisonment sentence imposed by trial judge in NSW Sup Ct was upheld by CCA, and the HCA dismissed a further appeal 4-3: Veen (No 2) (1988).  

· Majority of Mason CJ, Brennan, Dawson and Toohey JJ felt that while “preventive detention” was unacceptable, the protection of society could be a relevant factor in sentencing.  (Drawing a very fine line…)

· Dissenting minority of Wilson, Deane and Gaudron JJ covered similar arguments as the HCA proposed the first time.  Deane J recommended a system of ongoing monitorship, similar to that by the Tribunal for insanity, so that courts don’t have to impose disproportionate sentences for a preventive purpose.  

· The case of Evers (1993) (NSW CCA) affirmed Veen (No 2) by imposing the maximum 25 year term for manslaughter.  

Biology, gender and responsibility

(p666) H Allen, “At the Mercy of Her Hormones: premenstrual tension and the law” (1984) 9 m/f 19-44

· Allen examines the cases where a woman was allowed a dim resp defence when claiming PMT had incapacitated her, Sandie Smith and Christine English.  After outlining the medical side of the condition, she canvasses the opposing theories that PMT is an anomaly in some women, or that PMT is simply more severe in some women (but all women have some form of it).  The statistics which show that a majority of female-committed crimes are done in the final week of their cycle do not conclusively point to a cause: perhaps all women have such propensities, and PMT itself has so many different symptoms that it’s hard to say whether such and such a woman had PMT.  

· She has two problems with making a causal link between PMT and crime:
-
it mixes up the social with the biological: just because some things occur together, doesn’t mean they cause each other.  
-
it mixes up the medical with the legal: reasoning process too simplistic.  If behaviour caused by hormonal state, and hormonal state is uncontrollable, then individuals cannot be punished for their hormonal states.  Allen says this is flawed.  

· Her bottom line is that “there should be no premenstrual tension defence and no special judicial treatment of premenstrual tension sufferers as such.”  2 reasons:
-
Theoretically incoherent to reduce legal questions of responsibility, guilt and proper punishment to a biological state.  
-
It’s inconsistent between males and females.  (She is aware that this would make it harsher for females than the status quo: at her time of writing.)  

· Her rebuttal of those who are pro-PMT defence:
-
Some claim that b/c women are abnormal in that phase, then they should not be held accountable.  However, Allen claims that “cyclically recurrent behaviours are not inherently less reprehensible than others”: if all women have some kind of cyclical fluctuation, then how can that phase be abnormal?  A regular wife batterer cannot be less accountable than an occasional wife batterer.  
-
Even if this so-called ‘biological disorder’ creates a propensity to crime, the legal system doesn’t usually treat such susceptibility as deserving of less blame or punishment.  (Compare XYY syndrome: unusually violent males, same legal treatment.)  

· Note that Allen’s cases and article all took place nearly 20 years ago.  

2.3
Defences 3
INFANTICIDE p.669

6.5.1 The Statutory Basis p.669

· The offence of infanticide was added to the NSW Crimes Act in 1951 as s 22A
· Infanticide may be charged under s 22A(1) as a substantive offence or s 22A(2) as an alternative verdict to murder. S 22A does not affect verdict of manslaughter, not guilty on ground of insanity and verdict of concealment of birth (s22A is on p.670)

· Hutty recommends that infanticide be used as a substantive charge in appropriate cases

· It is generally used as a defence to an indictment for murder with convictions obtained via guilty pleas, thus allowing the Crown the retain a superior bargaining position.

· Infanticide is dealt with as a ‘defence’ similar to nature and operations to diminished responsibility, rather than as a substantive homicide offence similar to manslaughter.

· Medical and psychiatric evidence is critical to the outcome.

· The onus of proof regarding infanticide as a defence is unclear.

· If charged as a substantive offence under s 22A(1), onus of proof is on the Crown to prove beyond reasonable doubt

· S 22A(2) is silent on the onus where infanticide is used as an alternative verdict. If compared with diminished responsibility, onus can be put on the accused to prove infanticide as an alternative to murder. If analogous to provocation, onus should be on the Crown to negative infanticide where it is raised in the evidence.

Infanticide historically p. 671

· The English Infanticide Act 1922 adopted a medical model by requiring that the woman’s “balance of mind” be disturbed but the effects of childbirth leading to the death of the “newly born” child.

· The English Infanticide Act 1938 – 2 changes:

(1) “newly born” child was altered to a child “under the age of twelve months”

(2) the language about “the effect of lactation” was added

Reform proposals p. 672

· The CLRC recommended that the reference to lactation be deleted and that the definition be extended to include environmental stresses. It also recommended that the penalty be reduced to 5 years maximum and infanticide be available as an alternative verdict to manslaughter.

· The NSWLRC recommended repeal of the defence of infanticide, as diminished responsibility is available and more appropriate in reducing culpability.

· The defence is unsound of medical basis and unsound of ideological basis which reflects women as weak and frail by allowing ‘special treatment’. There are also concerns that non-stereotypical female offenders will be punished more severely.

· The infanticide provisions are also restrictive in nature, which can lead to arbitrary results. Evidence suggests that mental disturbance childbirth may result from child caring stresses, hence there are other groups of offenders who are equally susceptible to the same stresses who are excluded from the offence/defence of infanticide.

· The Model Criminal Code Officers Committee recommended repeal of both the defences of infanticide and diminished responsibility. Any harshness in the application of this recommendation will be taken care of by “variable sentencing for murder”

· Statistics on p.675

2.4
INTOXICATION p.675

6.6.1 Self-induced intoxication in NSW p.675

· In Ainsworth, Gleeson CJ, commenting on O’Connor said that “where someone has been killed, it is rare for juries to regard the consumption of alcohol by the person responsible for the killing as a matter of excuse...a jury will regard the consumption of alcohol, not as an excuse for what occurred, but simply as an explanation of how it might come about that an otherwise apparently decent person will kill somebody”

· In 1996, the NW Parliament inserted Pt 11A into the Crimes Act 1900 and overrode the common law relating to the effect of self-induced intoxication on criminal liability (s 428H)

· Pt 11A distinguishes between offences of specific and basic intent as in Majewski- opting for pragmatism and rejecting general principles of criminal law.

· The definition of “self-induced intoxication” excludes involuntary intoxication, intoxication resulting from “fraud, sudden or extraordinary emergency, accident, reasonable mistake, duress or force”, and intoxication resulting from drugs taken for medicinal purposes, in accordance with instructions (s 428A)

· Self induced intoxication is not taken into account in determining whether a person’s conduct was involuntary (s 428G(1)), or whether they had the mens rea for offences not involving specific intent (s 428D(a))

· Self-induced intoxication can be taken into account “in determining whether the person had the intention to cause the specific result necessary for an offence of specific intent” (s 428C(1)) Exceptions – s 428C(2))

· Offences of specific intent are defined generally as offences which require proof of an intention to cause a specific result (s 428B(1)).

· S 428B(2) – list of offences of specific intent (includes murder – even thought murder based on reckless indifference to human life does not require proof of an intention to cause a specific result

· In the offence of malicious wounding with intent to cause grievous bodily harm – self-induced intoxication would be relevant as to whether the defendant intended to cause grievous bodily harm, but not to the issue of whether the initial wounding was carried out maliciously.

· Those acquitted of murder may be convicted of manslaughter as manslaughter dies not require proof of specific intent and so self-induced intoxication cannot be taken into account. (s 428E(a))

· S 428F provides that the criterion to be used for an objective mens rea standard is the conduct or state of mind of the reasonable person who is not intoxicated.

Relationship between intoxication and other defences p. 677

· Before Pt 11A, Hunt CJ at CL in Conlon took into count the self-induced intoxication of the accused when determining the issue of self-defence. He held the test in self-defence was what the accused himself might reasonably have believed in

·  all the circumstances in which he found himself. (mix of the objective and the subjective) This was approved in Hawes by the NSW CCA.

· Partial defence of provocation is different and self-induced intoxication of the accused was not to be taken into account in applying the ordinary person test.

· In Kurtic, Hunt J did not think that the decision in Conlon was excluded by Pt 11A supported by s 428F. The issue in self-defence relates not to what the reasonable person would have believed, but to what the accused might reasonably have believed.

· Illusory distinction between believes of hypothetical person and the accused. 

· Fundamental inconsistency in denying admissibility to evidence of self-induced intoxication relating to mens rea of a non-specific intent offence, but allowing it where it relates to a plea of self-defence in such an offence.

Intoxication which is not self-induced p.678

· Kingston – issue of involuntary intoxication. HL held that evidence of involuntary intoxication which did not negate the presence of the specified mens rea for sexual assault, but simply reduced the accused’s ability to control his actions, was not an excuse. There is no general principle of criminal law that absence of moral fault was in itself sufficient to negate mens rea. (Yip Chiu-Cheung v The Queen)

· Crimes Act Pt 11A – general position is that intoxication which is not self-induced can be taken into account in determining whether the defendant had a particular state of  mind and brought the acts rues (voluntary act) if a particular offence (ss 428C(1), 428D(b), 428G(2), 428E(b))

· S 428G(2) – “a person is not criminally responsible for an offence if the relevant conduct resulted from intoxication that was not self-induced”

· S 428F applies equally to intoxication that is not self-induced. I.e. The issue will be whether a reasonable sober person would have appreciated a particular consequence or realised the existence of particular circumstances. A specific exception is made for manslaughter.

Intoxication under the Model Criminal Code p. 678

· The Criminal Code Act 1995 (Cth) resurrected the rule that evidence of intoxication is not relevant to the issue of whether basic intent was present at the time of the actus reus.

· “Basic Intent” – an intent to carry out the act or omission component of the actus reus.

· Evidence of self-induced intoxication remains relevant to questions of intention, knowledge and recklessness relating to circumstances and consequences specified in offence definitions.

· Act is set out on p. 679

Intoxication in other jurisdictions p. 680

2.5
Defences 4

PROVOCATION p. 681

· R v Smith – history if the defence of provocation
· R v Mawgridge (1707) – 4 categories of case which were “by general consent” allowed to be sufficient provocation
· 19th century – 2 changes:
(1) Generalised the specific situations which the old law had regarded as sufficient provocation into a rule that whatever the alleged provocation, the response had to be “reasonable” (R v Welsh – “reasonable man” test of appropriate response)

(2) Shifted the emphasis of the law from the question of whether the angry retaliation by the accused , though excessive, was in principle justified, to a consideration of whether the accused had lost self-control

· Crimes (Homicide) Amendment Act 1982 – amended s 19 (regarding punishment for murder) and substituted a new s 23, defining provocation which operates as a partial defence to murder.

· S 23 of the Crimes Act – p.682-3

· The central elements of provocation relate to:
(1) the provoking circumstances

(2) the accused’s loss of self-control resulting from the provoking circumstances

(3) whether the provocation could have caused the ordinary person to lose self-control

· Notes p.683-684

3. Classification of provocation as either an “excuse” or “justification” is problematic

4. s. 23(1) limits the formal relevance of provocation to “the trial of a person for murder”

5. Provocation as a partial defence to murder exists in every jurisdiction in Australia but is a complete defence in QLD to crimes in which assault is an essential element.

6.7.1 The provoking circumstances p.684

· Doctrine of provocation – confined under the common law by a  number of rules relating to the provoking conduct and circumstances
6.7.1.1 Within the sight or hearing of the accused

· Davis (1998) 100 A Crim R  573 (NSWCCA) p.685

Dunford J:

· ISSUE: Whether in order to constitute provocation such as will reduce a charge of murder to manslaughter the conduct or words of the deceased must take place in the presence of the accused.

· Quartly v R – trial judge held that mere statements by persons other than the deceased describing the conduct of the deceased does not constitute the “conduct of the deceased”

· R v Fisher, R v Arden –  trial judge concluded that: common law policy that provocation becomes a factor in a murder trial when the killing can be sensibly related to a reaction by an accused person to some conduct (or words or gestures) of the deceased of which he personally has experience, that is, which occurs within his sight or hearing, even though it need not necessarily be directed towards him.

· The decision was rightly decided

· RULE: For a defence of provocation to be successful, the words, conduct, or gestures of the deceased must occur within the hearing or presence of the accused. (R v Fisher)

· Authority: R v Fisher, Pearson’s Case, R v Kelly, R v Terry (“Provocation will reduce murder to manslaughter provided that the provocation was offered in the presence of the accused”), R v Arden, The Queen v R (“Words or conduct cannot amount to provocation unless they are spoken or done to or in the presence of the killer”)

· Masciantonio v The Queen – Gravity of direct provocation by the deceased must be seen against the relevant background and surrounding circumstances, including matters which had been reported to the accused; 

· Reason for the rule – even if the accused sees the distress of another, he cannot be sure that the deceased caused the distress or that what was reported to him was true if he had not seen or heard anything from the deceased.

· S 23(2) of the Crimes Act requires the loss of self-control by the accused must be induced by conduct of the deceased, including grossly insulting words or gesture, towards or affecting the accused.

· Present case – the accused was affected by the words of those who reported the fact and not strictly the conduct of the deceased

· Words of s 23(2) are not wide enough to include “hearsay provocation”

· Conclusion: Appeal should be dismissed.

Simpson J:

· S 23 – conduct of the deceased must have taken place in the presence of the accused

· Conduct is a fact. The accused was provoked by the belief that the conduct occurred, not by the conduct reported.
· Appeal should be dismissed because:
(1) Authority, particularly R v Quartly

(2) Recognition of the process by which s 23 was amended in 1982. No mention appears in the section of the “hearsay provocation” rule means legislature did not intend to change the common law in that respect.
· Appeal dismissed

Notes p.687-688

1. s 23(2)(a) contains no express requirement that the conduct must occur within sight or hearing of the accused.

2. McHugh and Hayne JJ when Davis sought leave to appeal to HC– thinks that The Queen v Quartly was wrongly decided. “Having regard to the terms of the statute it would seem sufficient for the accused to show that there was provocation on the part of the deceased and that it induced the accused to lose his or her self-control” Leave was not granted due to time lapse between “provocation” and the killing, suggesting that no ordinary person could have lost self control to form an intent to kill or inflict GBH upon the deceased.

4. NSWLRC recommended that legislation should be amended to include hearsay provocation in the defence of provocation provided the accused’s belief in the conduct of the deceased was based on reasonable grounds. The Commission also considered provocation not induced by the victim in 3 situations, i.e. Where a third party was killed, and recommended that the defence of provocation be available in all 3 situations.

6.7.1.2 Words alone

· R v Lees [1999] NSW CCA 301 p. 688

Woods CJ at CL:

· ISSUE: Whether words or gestures need to be grossly insulting before they can amount to provocation, within s 23(2)(a) of the Crimes Act, so as to reduce murder to manslaughter.

· Physical acts can qualify as provocation

· Holmes v DPP – sudden confession of adultery does not constitute provocation which would reduce murder to manslaughter. “in no case could words alone, save in circumstances of a most extreme and exceptional character, so reduce the crime. When words alone are relied upon in extenuation, the duty rests on the judge to consider whether they are of this violently provocative character, and if he is satisfied that they cannot reasonably be so regarded, top direct the jury accordingly”

· The common law rule was altered by s 23(1) of the Crimes Act 1900 – where it appeared that the act causing death was induced by the use of grossly insulting language or gestures on the part of the deceased, provocation can be considered by the jury in a murder trial, a in the case of provocation by a blow (Withers)
· Now accepted that words, particularly those of “an appropriately violent character” can qualify as provocation in law: Dutton, Romano, Allwood
· “Conduct” as used in s 23(2)(a) is sufficient to include words, as well as physical acts, directed towards or affecting the accused
· Words or gesture that can qualify as conduct for the purpose of s 23(2)(a) is not confined to matters of insult.
· Abundant authority for the view that particular acts or words which, if viewed in isolation, are insignificant, may nevertheless constitute provocation when viewed cumulatively with other words, or with other conduct: R, Stingel, Hutton
· Tuncay – Question which may be left to the jury to decide is: what is the ordinary person’s response to the use of allegedly provocative words, whatever be their form and context, but subject to the power of the trial judge to take away from the jury any claims of provocation which could in no circumstances properly lead to a verdict of manslaughter.
· Finding – a direction suggesting that words alone are not capable of giving rise to an issue of provocation unless they amount to a gross insult would be incorrect.
· Words= provocative conduct when they are capable of provoking strong feelings- of a sufficient violent, offensive or aggravating character.
· However, if the trial judge’s summing up is read as a whole, it is clear that the case left to the jury was not one dependent on words alone.
Appeal dismissed

Notes p.691

1. The position in NSW is that words alone may constitute provocation in appropriate circumstances

2. A refusal of a trial judge to allow words alone to be considered as provocation by the jury may be based on a finding that the words fail to meet the objective test. Tuncay – on appeal the court held that provocation should not have been left to the jury as no reasonable jury could have concluded that any words or conduct of the deceased could have caused an ordinary person to form an intention to inflict GBH or death.

3. Tuncay was applied in DPP v Leonboyer – central tenet of the law is respect for and protection of human life and if provocation was allowed to be left to the jury would significantly extend the law of provocation.

4. New s 23 is silent on the matter as to whether the provocation defence was unavailable where the accused induced the provocation from his or her victim, but likely to be unavailable as in former s 23(2)(a) and Edwards.

Edwards – 3 principles laid down by Privy Council. P.692

5. Appears that modern law does not require that the provocation offered be unlawful for defence to be used, s 23 is silent as to this matter.

6.5.2 The subjective test: time an the loss of self control p.692

· Old common law – accused was required to respond to the provocation suddenly, in the heat of passion, in hot blood

· Australia – 15-20 min time delay between the provoking conduct and the killing was regarded as the limit for “suddenness” (Parker)

· Modified by statute in NSW in 1982 and common law to allow provocation to be available to women who kill their spouses after long-term domestic violence.

Chhay (1992) 72 A Crim R 1 (NSW CCA) p.693

Gleeson CJ:

· Ahluawalia – subjective element in the defence of provocation would not be negatived simply because of the delayed reaction in cases of prolonged domestic violence, provided that there was at the time of the killing a ‘sudden and temporary loss of self-control’ caused by the alleged provocation. But, longer delay=stronger evidence of deliberation of accused= more likely provocation will be negatived.

· Common law – it is essential that at the time of killing there was a sudden and temporary loss of self-control caused by the alleged provocation but, the killing does not need to follow immediately after the provocative act or conduct of the deceased. It accepts the possibility of a significant interval of time between such act or conduct and the accused’s sudden and temporary loss of self-control.

· New s 23 – provocative conduct may occur immediately before the act causing death or at any previous time. The act or omission causing death does not have to be sudden. Only issue is: whether, at the time of the act, the accused had lost self-control.

· Stingel – the extent of the loss of self-control is such as resulted in the act or omission by the accused causing death, and as could have resulted in an ordinary person in the position of the accused forming an intent to kill or inflict GBH upon the deceased.
· Necessary to distinguish between killing as the result of a loss of self-control and killing regarded as murder.
· ISSUE: Whether the killing was done whilst the accused was in an emotional state which the jury are prepared to accept as a loss of self-control.
· FINDING: trial judge was in error that possibility of knife attack by the deceased upon the accused immediately before the killing was essential to a case of provocation. It reflects ideas of the need for immediacy, and suddenness of response which is contrary to s 23.
Appeal allowed – conviction quashed, new trial ordered.

· Notes p.696

1. R v R – there was some interval of time between the provocative conduct and the killing but a jury might find “all the elements of suddenness in the unalleviated pressure and the breaking down of control” as the night’s events reached their climax in bed (when the wife killed the husband) due to prolonged violence and revelation by daughter of history of sexual abuse - which amounts to provocation.

2. Strong argument that increasing flexibility of the partial defence of provocation who kill violent partners as it restricts the development of self-defence – which is a complete defence.

3. Georgina Hill – CCA allowed appeal as it considered that the jury must have neglected the issue of provocation and concentrated on self-defence, rendering the verdict unsafe and unsatisfactory. Street CJ accepted a “contextual” approach to the requirement of a “sudden” act: “...against this background, the fatal shooting ...a sudden and final stage in which the provocative and intolerable conduct of the deceased towards the appellant over this lengthy period of time brought her to breaking point.

5 & 6 – gender issues.

6.7.3 The “ordinary person” test

The provocative conduct be “such as could have induced an ordinary person in the position of the accused to have so far lost self-control as to have formed an intent to kill, or to inflict grievous bodily harm”. The issue is the degree to which the “ordinary person in the position of the accused” should be invested with the actual personal characteristics of the accused person, such as age, gender and ethnicity.

· Stingel (1990) 171 CLR 312 (p699)

Facts: S stabbed Taylor (who was engaged in sexual activities with S’s ex-girlfriend) to death. S stated that “Seeing her like that with him and being told to ‘Piss off you cunt’… caused me to lose self-control… I knew that [Taylor] was only using her, that he did not love her, whereas I did. It all happened really quickly. No-one said anything. I was all worked up and feeling funny. It was like I was in a rage, almost to the stage where I felt dazed. It was like I really didn’t know what happened until the knife went into him”.

History: The trial judge ruled that the matters raised were not capable of constituting provocation under the Tasmanian Criminal Code s160 and the defence was not left to the jury. S was convicted of murder and the Tasmanian Court of Criminal Appeal dismissed his appeal.

Mason CJ, Brennan, Deane, Dawson, Toohey, Gaudron and McHugh JJ:

4 questions distinct in the appeal: ((1) unmentioned in extract)

(2) whether the wrongful act or insult was “of such a nature as to be sufficient to deprive an ordinary person of the power of self-control” (the test in s160(2) of the Tasmanian Criminal Code)

● this is an objective threshold test which “may be said to exist in order to ensure that in the evaluation of the provocation defence there is no fluctuating standard of self-control against which accuseds are measured. The governing principles are those of equality and individual responsibility, so that all persons are held to the same standard notwithstanding their distinctive personality traits and varying capacities to achieve the standard.” (Wilson J in Hill (1986) 25 CCC (3d) 322).

● “the question is not whether there was some loss of the power of self-control, but whether the loss of self-control was of such extent and degree as to provide an explanation for or, to constitute, in some measure, an excuse for the acts causing death. And, of course, the provocation must have been of such a character as was calculated to deprive an ordinary person of the power of self-control to this extent.” (Taylor and Owen JJ in Parker (1963) 111 CLR 610) Consequently, the wrongful act or insult must have been capable of provoking an ordinary person not merely to some retaliation, but to retaliation “to the degree and method and continuance of violence which produces the death” (Holmes v DPP [1946] AC 588)

● “In any case, in deciding whether there is sufficient evidence of provocation, it is necessary to have regard to the whole of the deceased person’s conduct at the relevant time, for acts and words which considered separately could not amount to provocation may in combination, or cumulatively, be enough to cause a reasonable person to lose his self-control and resort to the kind of violence that caused the death.” (Gibbs J in Moffa (1977) 138 CLR 601)

 ● The content and extent of the provocative conduct must be assessed from the viewpoint of the particular accused. “the objective standard and its underlying principles of equality and individual responsibility are not… undermined when such factors are taken into account only for the purpose of putting the provocative insult into context.” (Wilson J in Hill)


The objective test relates to the possible effect of the wrongful act or insult… upon the power of self-control of a truly hypothetical “ordinary person”… The extent of the power of self-control of that hypothetical ordinary person is unaffected by the personal characteristics or attributes of the particular accused. It will, however be affected by contemporary conditions and attitudes. (Gibbs J, Moffa).


The Court was of the view that instructing the jury to “put themselves in the shoes of the accused for the purpose of determining whether the wrongful act or insult was of such a nature as to deprive an ordinary person of the power of self-control” should be avoided as “it might be construed by an individual juror as an invitation to substitute himself or herself, with his or her individual strengths and weaknesses, for the hypothetical ordinary person”. This would mean that the juror would only be prepared to concede provocation if he or she would have been guilty of the crime of manslaughter if placed in the situation of the accused.


The Court distinguishes the “ordinary man” from the “reasonable man” of torts. “In this field, however, the ‘reasonable’ man is not that model of prudence that he tends to become in the law of torts. Here he is, by hypothesis, a person capable of losing his self-control to the extent of intentionally wounding or even killing another, when there is no need to do so for his own protection: Attorney-General for Ceylon v Perera [1953] AC 200” (Neasey J in Kearnan unreported, 2 August 1968)


The phrase “to be sufficient to” in s160 should be construed as meaning “to have the capacity to, “to be capable of” or “could” or “might” (Fricker (1986) 42 SASR 436).


The Court was of the view that “considerations of fairness and common sense dictate that, in at least some circumstances, the age of the accused should be attributed to the ordinary person of the objective test… It has been generally accepted that it would be unduly harsh to require an immature accused the minimum standard of self-control possessed by the ordinary adult… It is one thing to say that age may be taken into account in assessing the gravity of the provocation, but another thing altogether to say that it should determine the degree of self-control required in the circumstances”. Kitto J in McHale v Watson (1966) 115 CLR 199 said “But it does not follow that he cannot rely in his defence upon a limitation upon the capacity for foresight or prudence, not as being personal to himself, but as being characteristic of humanity at his stage of development and in that sense normal. By doing so he appeals to a standard of ordinariness, to an objective and not subjective standard. In regard to the things which pertain to foresight and prudence – experience, understanding of causes and effects, balance of judgment, thoughtfulness – it is absurd, indeed it is a misuse of language to speak of normality in relation to persons of all ages taken together.”


The Court was of the view that “On balance, it seems to us that the preferable approach is to attribute the age of the accused to the ordinary person of the objective test, at least in any case where it may be open to the jury to take the view that the accused is immature by reason of youthfulness”.
● “whether, in all circumstances of the case, the wrongful act or insult … was of such a nature that it could or might cause an ordinary person… that is to say, a hypothetical or imaginary person with powers of self-control within the limits of what is ordinary… reference to the ordinary person of s160(2) is not a reference to a person of precisely identifiable powers of self-control but a reference to a person with powers of self-control within the range or limits of what is “ordinary” for a person of the relevant age.”

(3) what the function of the trial judge was under s160(3)

● The Court decided that the question for a trial judge under s160(3) is “whether, on the version of events most favourable to the accused, which is suggested by material in the evidence, a jury acting reasonably might fail to be satisfied beyond reasonable doubt that the killing was unprovoked in the relevant sense”. They expressed the need for caution before declining to leave the question to the jury, when the accused relies on a defence of provocation, and where, although provocation is not relied upon, evidence might arguably be thought to give rise to such a defence.

(4) whether the learned judge was correct in declining to leave provocation to the jury

● In considering “the remark made to the appellant as an insulting, profane and dismissive comment made to a person who had had a past relationship with A, who obviously (and to the knowledge of the deceased) remained infatuated with her, who had assumed and was maintaining, a protective attitude to her and who was convinced that she had been, and was then being, “used” by the deceased”, the implications and gravity of the provocative conduct was at its highest from the accused’s point of view.

● However the appellant’s infatuation with and associated jealousy in relation to A, for the purposes of the objective test, does not diminish the power of self-control of the hypothetical ordinary person. It is unlikely that a person with power of self-control within the range attributable to a hypothetical ordinary nineteen year old would, in all the circumstances including the court order restraining the appellant from approaching A, have been at the scene in the first place. It is difficult to conceive that any ordinary nineteen year old would be even surprised to be told in strong and abusive terms to go away when he intruded, as the appellant did, upon the privacy of the deceased and A as they voluntarily engaged in sexual activity late at night in a darkened car. This is even more so considering the circumstances of this case (the court order and the appellants’s past harassment of A despite her discouragement of his advances)

● Consequently “no jury, acting reasonably, could fail to be satisfied beyond reasonable doubt that the appellant’s reaction to the conduct of the deceased fell far below the minimum limits of the range of powers of self-control which must be attributed to any hypothetical ordinary nineteen year old”. Thus the trial judge was correct in his judgment and the appeal should be dismissed.

Note: The High Court could see no difference between the ‘ordinary person’ of the Tasmanian Criminal Code and that of the NSW Crimes Act. i.e Stingel applies in NSW.
· Masciantonio (1995) 183 CLR 58

Facts: M had suffered a serious head injury in 1956 which required surgery and it was asserted that as a result he tended to react badly to stress, had a pre-disposition to dissociation and had received treatment for depression. The deceased had frequently physically abused his wife (M’s daughter) and had recently left her and their child after taking most of their joint property and savings. M confronted his son-in-law in the street and after a struggle, stabbed the deceased a number of times. He returned to the deceased after he had fainted and stabbed him in the throat. M turned himself into police later and they noted that he seemed to be in a state of shock.

History: M raised defences of accident (lack of intent), automatism, self-defence and provocation at the trial. The trial judge directed the jury that if the fatal blow was during the initial altercation, then all of the defences were open, but if it occurred after, only automatism would remain. M was convicted of murder and this was upheld by the Victorian CCA.

Brennan, Deane, Dawson and Gaudron:
● “the characteristics of the ordinary person are merely those of a person with ordinary powers of self-control. They are not the characteristics of the accused, although when it is appropriate to do so because of the accused’s immaturity, the ordinary person may be taken to be of the accused’s age.” – objective test
● “However the gravity of the conduct said to constitute the provocation must be assessed by reference to relevant characteristics of the accused.” eg age, sex, race, ethnicity, physical features, personal attributes, personal relationships or past history – subjective test

● “But having assessed the gravity of the provocation in this way, it is then necessary to ask the question whether provocation of that degree of gravity could cause an ordinary person to lose self-control and act in a manner which would encompass the accused’s actions”

● M experienced fear and anger at the actions of the deceased (attempting to kick M, pushing M so that he fell to the ground and injured his elbow, swearing at M). “Whilst anger is primarily a feature of provocation and fear a feature of self-defence, loss of self-control may be due to a mixture of fear and anger (Van Den Hoek (1986) 161 CLR 158)”

● It is evident that M lost self-control: the ferocity of his actions in repeatedly stabbing the deceased, the continuation of the attack despite intervention by onlookers. It is possible to conclude that there was insufficient time for M to regain composure and thus was acting from a loss of self-control at both stages of events.

● “if a jury were to conclude… that the provocation offered by the deceased was, in the circumstances in which the appellant found himself, of a high degree (and there was some evidence to support such a conclusion) then it is possible that a reasonable jury might also conclude that an ordinary person could, out of fear and anger as a result of that provocation, form an intention to inflict at least grievous bodily harm and act accordingly… Thus we would allow the appeal and order a retrial.”

● In reference to “to the degree and method and continuance of violence which produces death” (Viscount Simon in Holmes v DPP [1946] AC 588), the Court was of the opinion that “In that context, the word (continuance) was not, in our view, intended to indicate more than that the conduct in question must have been capable of provoking an ordinary person to retaliation of the like nature and extent as that of the accused. The question is not whether an ordinary person, having lost his self-control, would have regained his composure sooner than the accused nor is it whether he would have inflicted a lesser number of wounds. It is whether an ordinary person could have lost self-control to the extent that the accused did”

McHugh J

● McHugh J advocates removal of the “ordinary person” test in reference to Stanley Yeo’s criticism of Stingel. (Self-control in Provocation and Automatism (1992) 14 Syd LR 3). Yeo argues that the ‘ordinary person’ test “runs counter to human reality” as the accused’s personality must be taken whole and should not be dissected as it is (in taking the personal characteristics and attributes of the accused into account on the issue of provocation but not on the issue of self-control). This inconsistency can only be removed by abolishing the ‘ordinary person’ test. However “it would defeat the considerable unity that exists between the common law and statutory regimes of provocation if the common law rejected its own doctrine and became inconsistent with the statutory regimes.”

● McHugh J offers a solution by incorporating into the test, the general characteristics of an ordinary person of the same age, race, culture and background as the accused on the self-control issue. He argues that without such, the law of provocation is likely to result in discrimination and injustice because the notion of an ‘ordinary person’ as it now is, is pure fiction in a multicultural society such as Australia. “Real equality before the law cannot exist when ethnic or cultural minorities are convicted or acquitted of murder according to a standard that reflects the values of the dominant class but does not reflect the values of those minorities. If it is objected that this will result in one law of provocation for one class of persons and another law for a different class, I would answer that that must be the natural consequences of true equality before the law in a multicultural society when the criterion of criminal liability is made to depend upon objective standards of personhood… In any event, it would be much better to abolish the objective test of self-control in the law of provocation than to perpetuate the injustice of an “ordinary person” test that did not take account the ethnic of cultural background of the accused.

By 4-1 (McHugh dissenting) the appeal was allowed, the conviction quashed and a retrial ordered. McHugh J dissented, on the basis that provocation could not be used if the fatal wound was inflicted while the deceased was lying on the footpath.

Notes:

● In Camplin [1978] AC 705, Lord Diplock (dissenting) said that the jury should have been directed to measure self-control by that expected “of an ordinary person of the sex and age of the accused”. Lord Simon in that case and Hillary Allen refer to the unthinkability of a non-gendered legal subject. “It hardly makes any sense to say… that a normal woman must be notionally stripped of her femininity before she qualifies as a reasonable woman”

● In Osland (1999) 159 ALR 170, the battered woman syndrome was admitted towards the gravity of the provocation in the ordinary person test. Gaudron and Gummow JJ held that “it must now be accepted that the battered wife syndrome is a proper matter for expert evidence”

● The issue of intoxication may be relevant for the purposes of the subjective aspect of provocation: whether the accused actually lost the power of self-control. In Croft [1981] 1 NSWLR 126 (NSWCCA), the court concluded “in assessing the standard of the reaction to provocation of an ordinary man in the circumstances of the appellant, it is the ordinary man unaffected by the intoxicating liquor who is contemplated by the present relevant law”. The Full Court of the Supreme Court of Victoria agreed in O’Neill p1982] VR 150 that the ‘ordinary person’ means one unaffected by alcohol, and that therefore the intoxication of the accused is not a matter for consideration when applying this test.

● Justice Lionel Murphy advised abolishing the ‘ordinary person’ test in Moffa (1977) 138 CLR 601. His reasoning: should the ordinary person be a complete stranger subjected to the provocative conduct, or a person in the same circumstances as the accused? If the latter, he should have lived the life of the accused and when such full circumstances are considered, the ‘objective’ test becomes a subjective test. Consequently, the former should be adopted but it is impossible to formulate a model of a reasonable or ordinary person for the purpose of assessing emotional flashpoint, loss of self-control and capacity to kill under particular circumstances. The objective test cannot be modified by establishing different standards for different groups in society as that results in unequal treatment. “The law of provocation is concerned with unreasonable behaviour, killing committed by a person who has lost self-control and temporarily deserted the standards of civilized conduct. It degrades our standards of civilisation to construct a model of a reasonable or ordinary man and then to impute to him the characteristic that, under provocation (which does not call for defence of himself or others), he would kill the person responsible for the provocation”

● Many jurisdictions have agreed with Murphy that the objective test should be abolished: Irish Court of Criminal Appeal (abolition), English Criminal Law Revision Committee’s Fourteenth Report (1980), Law Reform Commission of Victoria’s Report No 12 (1982) and American Law Institute’s Model Penal Code all suggest replacement of the objective test with a subjective test.

● The New Zealand Crimes Act s169(2) was amended to refer to “an ordinary person, but otherwise having the characteristics of the offender”, a hybrid ordinary person which has been hard to define.

● The words used by a trial judge in explaining the defence of provocation is significant. New trials were ordered for R v Babic and R v Anderson as the trial judge repeatedly used the word “would” in the former and “if you find” in directing the jury.

· Green (1997) 148 ALR 659

Facts: G was 22 and Don (the deceased) was 36. Both had consumed a significant amount of alcohol. When G was naked in bed, D slid in and started touching G. G pushed D away but D kept grabbing him. G hit him repeatedly to no avail, he grabbed a pair of scissors and struck D with it as D rolled off the bed. “By the time I stopped I realised what had happened. I just stood at the foot of the bed with Don on the floor laying face down in blood.” G alleges that he started to get aggressive when D touched his groin area. “It hasn’t changed the fact to what had happened to my family but I couldn’t stop myself or control what went through me… Well it’s just that when I tried to push Don away and that and I started hitting him it’s just – I saw the image of my father over two of my sisters… and they were crying and I just lost it… I just lost control… Because those thoughts of me father just going through me mind… About sexually assaulting me sisters and belting me mother.”
History: The trial judge directed the jury that the accused’s special sensitivity to sexual assault was not relevant on the issue of provocation. On appeal, the NSWCCA held that the trial judge was in error. However the majority applied the proviso and dismissed the appeal. Green appealed to the High Court.

Brennan CJ: 

● The circumstances of the evening and G’s background were relevant to the question “whether the deceased’s conduct had induced a loss of self-control on the part of the appellant and to the question of the significance of the provocative conduct to the appellant.” G was more severely provoked “than he would otherwise have been and thus more likely that the appellant was so incensed by the deceased’s conduct that had an ordinary person been provoked to the same extent, that person could have formed an intention to kill the deceased or to inflict grievous bodily harm upon him”. 

● The NSWCCA accepted the Crown’s submission that “on the facts, the appellant’s reaction to the conduct of the deceased fell below the standards of self-control attributable to the hypothetical ordinary man in the position of the appellant.” However Brennan J is of the view that “the conclusion arrived at by the majority was a finding of fact that might not have been arrived at by a jury… A reasonable jury might have come to the conclusion that an ordinary person, who was provoked to the degree that the appellant was provoked, could have formed an intent to kill or to inflict grievous bodily harm upon the deceased.”

● Brennan distinguishes this case from Stingel where S sought out and allegedly came upon a scene of consensual sexual activity, here the deceased was the sexual aggressor of the appellant.
● Consequently, the appeal must be allowed.
Toohey J:

● “It is true that it is the conduct of the deceased which must induce the loss of self-control but in considering whether there was a loss of self-control it is relevant to look at all the circumstances in which the accused finds himself or herself… The Court observed in Stingel

‘A projection of the “ordinary person” … will involve a particular difficulty in a case where the existence of some attribute or characteristic of the accused is relevant both to the identification of the content or the gravity of the wrongful act or insult and to the level of power of self-control of any person possessed of it… The objective test will, nonetheless, require that the provocative effect of the wrongful act or insult, with its content and gravity so identified, be assessed by reference to the powers of self-control of a hypothetical “ordinary person” who is unaffected by that extraordinary attribute or characteristic.’
● Toohey J found that there was a significant error made by the NSWCCA leading to a substantial miscarriage of justice, as the trial judge took from the jury the opportunity to hear evidence relevant to the gravity of the provocation offered to the appellant.

McHugh J:

● McHugh J believes that the personal attributes of the accused are relevant to the gravity of the provocation, but not to s23(2)(b). He refers to the second reading speech of the 1982 amendment of s23 “the Attorney-General stated that “the formula of words used does not introduce an entirely subjective test of provocation”. 

“In my opinion, the phrase ‘an ordinary person in the position of the accused’ means an ordinary person who suffered the provocation which the accused suffered as the result of the conduct of the deceased. The standard against which the loss of self-control is judged is that of a hypothetical ordinary person.” The provocation which the accused suffered refers to “the same degree of severity and for the same reasons as the accused.”

● The Crown attempted to distinguish the present case from Luc Thiet Thuan v R [1997] AC 131 on the ground that the conduct of the deceased was unrelated to the sensitivity of the accused, the conduct being a non-violent homosexual advance. However McHugh J was of the view that the advance became rough and aggressive and that from the accused’s point of view, what was important was that it was a sexual advance, not a homosexual advance, by a person whom the accused trusted and looked up to. Consequently the conduct was directly related to the accused’s sensitivity and McHugh J rejected the Crown’s submission.

● McHugh J found that the trial judge’s directions prevented the jury from measuring the capacity for self-control of an ordinary person who had been provoked in the manner and for the reasons that the accused have been provoked. Consequently “the accused’s real case on s23(2)(b) was never put to the jury”
Kirby J:

● Kirby J referred to the Homosexual Advance Defence Discussion Paper (1996) 20 Criminal Law Journal 305 in his judgment, supporting the view that “a non-violent homosexual advance should not, in law, be found to constitute sufficient provocation to incite an ordinary person to lose self-control”. They argue that for the law to do so is to “reinforce the notion that fear, revulsion or hostility are valid reactions to homosexual conduct”. A “murderous reaction” towards a non-violent homosexual advance “should not be regarded as ordinary behaviour but as an exceptional characteristic of the accused.”


“In my view, the “ordinary person” in Australian society today is not so homophobic as to respond to a non-violent sexual advance by a homosexual person as to form an intent to kill, or to inflict grievous bodily harm.”

● Kirby J appears to base his decision that “the conduct of the deceased, however unwanted and offensive to the appellant, was not of such a nature as to be sufficient, objectively, to deprive a hypothetical ordinary 22 year-old Australian male in the position of the appellant of the power of self-control imputed to him by law to the extent of inducing him to form an intent to kill or to inflict grevious bodily harm on the deceased” on the policy argument that it would “sit ill with contemporary legal, educative, and policing efforts designed to remove such violent responses from society, grounded as they are in irrational hatred and fear.”

● Kirby J applied the proviso and decided that even if it was appropriate for the question to be left to the jury, the jury’s verdict was not only proper but inevitable. He dismissed the appeal.

The majority (Brennan CJ, Toohey and McHugh JJ) allowed the appeal, quashing the conviction and ordering a new trial. Gummow and Kirby JJ dismissed the appeal.

2.6
Defences 4 
 SELF-DEFENCE

· Complete defence to criminal liability

· two limitations on the use of force:

· that the defendant is faced with a threat which makes the use of force necessary
· the amount of force used is not excessive in the circumstances

· Howe (1958) 100 CLR 448 – HC stated that where the accused was entitled to use force in self-defence, but used an excessive amount of force which resulted in the death of the attacker, the accused was convicted of manslaughter rather than murder.

· Palmer [1971] AC 814 – PC rejected this partial defence to murder – proportionality of the response was an essential element in self-defence, defence should not be made available where the accused used excessive force.

· Viro (1978) 141 CLR 88 (HC) p727

Facts: Viro and Greco and some others decided to rob Rellis. In a car, Viro began to beat Rellis about the head with a jack handle. Rellis pulled out a flick knife and began slashing at Viro and Greco. Viro claimed that he then took out a steak knife from the glove box and stabbed Rellis a number of times to get him to drop the knife. Rellis suffered a large number of stab wounds, including a deep wound in the back which penetrated the heart and caused death.

Mason J

· does not accept the law in Palmer

· the task of the jury in relation to the issue of self-defence (pg 727)








Murphy J

· objective test should be abandoned – if the accused honestly believed that he was defending himself, even though he did more than was necessary, this should negate guilt. 

· Emphasizes that the test of proportionality has been applied as if a proportionate response between the apprehended harm and the action of the accused were essential to the defence and states that this is not so. 

· Self-defence is not strictly a defence – perhaps it should be regarded as an act/omission which is not malicious within the meaning of s18(2)(b) of the Crimes Act. 

· Direction – “the onus is on the prosecution to prove (beyond RD) that the accused did not act in his own defence, and that considerations such as excessive force, proportionality and failure to retreat, are not conclusive but may be taken into account when deciding that issue. This applies also to questions of whether an accused believed he was defending himself or that what he was doing was necessary to avoid the apprehended harm, or whether he had any belief at all. If the prosecution fails, the accused should be acquitted of murder and manslaughter” [However NB: majority opinion ( Howe’s case].

Barwick CJ & Gibbs J – preferred to follow Palmer, but Gibbs agreed with majority to achieve certainty. Mason J – followed Howe. Jacobs & Murphy JJ – did not agree with Howe or Palmer (both objective), but preferred Howe. Special leave was granted, the appeal allowed and a new trial ordered.

Mason’s direction emerged as the accepted ratio, however, it was difficult to apply in practice. 

· Zecevic v DPP (Vic) (1987) 162 CLR 645 (HC) p729

Facts: Zecevic had an argument with Triebel and later returned to Triebel’s flat knocking on the door. According to Zecevic’s unsworn statement at trial, Triebel opened the door, stabbed him in the chest and threatened “I blow your head off”. Zecevic ran to his flat, got a gun and shot Triebel, claiming that he believed that Triebel was going to kill him.

Prior proceedings: The trial judge withdrew the issue of self-defence from the jury as the evidence did not show that Zecevic reasonably believed that an unlawful, serious attack was imminent. Zecevic was convicted of murder. 

Basis of appeal: (1) the issue of self-defence should have been left to the jury



    (2) the law should not require that an accused person’s belief that he/she is 


         being threatened with death or serious bodily harm be a reasonable belief.    

Mason CJ

· admits that the Viro formulation has created complexities. 

· Continues to support doctrine in Howe and Viro – “so that an accused whose only error is that he lacks reasonable grounds for his belief that the degree of force used was necessary for his self-defence is guilty of manslaughter, not murder.” [p729]

· States that Wilson, Dawson and Toohey JJ’s judgment in Palmer should now be accepted as containing the law of self-defence.

· Crown must establish that there was an absence of reasonable grounds for the accused’s belief – that the accused did not honestly believe that the force used was necessary.

· Jury will not return a verdict of murder unless it is satisfied that there was an intention to kill or to do GBH

Wilson, Dawson and Toohey JJ

· Woolmington v DPP established that “once the evidence discloses the possibility that the fatal act was done in self-defence, a burden falls upon the prosecution…to prove beyond reasonable doubt that the fatal act was not done in self-defence” [p730].

· Historically there was a distinction between:

· justifiable homicide – “execution of justice”, commendation rather than blame, acquittal

· excusable homicide – “necessary response to a threat of life and limb”, not entirely without blame, excused rather than acquitted


( thus requirement of reasonableness has remained part of law of self-defence.

· “whether the accused believed upon reasonable grounds that it was necessary in self-defence to do what he did. If he had that belief and there was reasonable grounds for it, or if the jury is left in reasonable doubt about the matter, then he is entitled to an acquittal.” [p730-1]

· “if the response of an accused goes beyond what he believed to be necessary to defend himself or if there were no reasonable grounds for a belief on his part that the response was necessary in defence of himself” – self-defence cannot be supported – killing without justification or excuse. [p731] 

· if killing done with intent to kill or do grievous bodily harm ( murder (unless provocation reduces it to manslaughter) 

· in the absence of intent ( manslaughter

· trial judge should place the question to be put forward to jury in its factual setting, identifying considerations which made aid the jury in reaching their conclusion (NB: whether the force used by the accused was proportionate to the threat offered is only one such consideration) 

· A circumstance to be considered with all the others in determining whether the accused believed upon reasonable grounds that what he did was necessary in self-defence is whether the accused pleading self-defence was “the original aggressor” and provoked the assault against which he claims the right to defend himself. It is up to the jury “to consider whether the original aggression had ceased so as to have enabled the accused to form a belief, upon reasonable grounds, that his actions were necessary in self-defence.” Relevant to consider “extent to which the accused declined further conflict and quit the use of force or retreated from it”.  

· Two differences from Viro:

· Self-defence need not necessarily be in response to an unlawful attack eg. attack by insane person who is unable to form necessary intent; A person may not create a continuing situation of emergency and provoke a lawful attack upon himself and yet claim upon reasonable grounds the right to defend himself against that attack

· “the use of excessive force in the belief that it was necessary in self-defence will not automatically result in a verdict of manslaughter” [p732] – defence of self-defence will fail and jury will consider circumstances without reference to that plea. 

Deane J

· believes that the point made in Viro should be left undisturbed - that if the accused’s belief of proportionality was not reasonable, the verdict should be manslaughter – based on the considerations of:

· authority – majority of court in Viro confirming previous decision made by majority of the court in Howe
· principle – “even the existence of intention to kill or inflict grievous bodily harm will not constitute the requisite MR for murder if what was done was essentially defensive in its character in the sense that the accused genuinely believed that he was doing no more than was reasonable necessary to defend himself or another person against an unjustified attack”.  

· justice – most compelling

·  decisions in Howe and Viro based on what is fair and just – moral culpability of someone who kills in self-defence but who fails in his plea of self-defence due to excessive force is less than the moral culpability associated with murder (Mason J in Viro)

· not abstract considerations but reflect what is just and proper

· Viro formulation of task to jury open to criticism on two grounds:

1. fails to distinguish between factual considerations and legal principle – more complex

2. anomaly – different consequences of an absence of the relevant element of reasonableness in the first and second stage requirements. If excessive self-defence reduces murder to manslaughter, it is anomalous that the offence is not also reduced to manslaughter where objective reasonableness in the accused’s belief that he was acting in self-defence is absent because the accused’s genuine belief was unreasonable.

· suggests jury instruction be “self-defence constitutes a complete defence if, when the accused killed the deceased, he was acting in reasonable self-defence and that he had been so acting if he had reasonably believed that what he was doing was reasonable and necessary in his own defence against an unjustified attack which threatened him with death or serious bodily harm” [p734].

· Furthermore, “even though they were satisfied that the belief of the accused was not reasonable, it sufficed to reduce what would otherwise be murder to manslaughter if, when the accused killed the deceased, he believed what he was doing was reasonable and necessary in his own defence against an unjustified attack of the relevant kind” [p734].

· The proper verdict in a case of homicide where self-defence fails as a complete defence by reason only of the fact that the accused;s genuine belief that he was acting in reasonable self-defence was not reasonably held is manslaughter reagardless of whether the absence of the element of reasonableness is caused by the unreasonableness of the perception of an occasion of self-defence or the unreasonableness of the belief that the force used was not excessive

The appeal was allowed and a new trial ordered where Zecevic was again convicted of murder.

Gaudron J agreed with test in joint judgment but did not agree that excessive self-defence needed to abolished where self-defence failed if the accused used more force than he/she believed on reasonable grounds to be necessary. Brennan J agreed with joint judgment but suggested that “the defence of self-defence is not available when the force against which the accused defends himself is lawfully applied.”

Notes

Excessive self-defence reduces the defence of self-defence into a partial defence

Dziduch (1990) 47 A Crim R 378 (NSW CCA) – fundamental question = “whether the Crown has established that the accused did not believe on reasonable grounds that it was necessary in self-defence to do what he did” – either the accused had no such belief or there were no reasonable grounds for such a belief. 

Thomas (1992) 65 A Crim R 269 (NSW CCA) – in some unusual cases, the accused may plead self-defence to a lawful arrest.

Honeysett (1987) 10 NSWLR 638 (NSW CCA) – no general limit on self-defence confining it to situations involving threats of death or serious bodily harm. It is for jury to determine the reasonable proportionality between the act of self-defence and the actual danger facing the accused

Nguyen (1995) 36 NSWLR 397 (NSW CCA) – question of self-defence does not arise where the accused wants to fight.

Commonwealth Criminal Code Act 1995 p736 – provisions on self-defence

· R v PRFN (unreported, NSWCCA, 21 June 2000)

Facts: PRFN was 14yrs old when he was anally raped by Barry Coulter, a 60yr old. The rape had “devastating psychological effects upon” PRFN who began to fear that Coulter would rape his infant nephew, Jacob. Between the sexual assault and the killing, Coulter made sexual overtones to PRFN. PRFN decided to kill Coulter. On the night of the killing he invited Coulter to his house “to come over and fool around”. When Coulter arrived he asked him to remove his jumper to restrict Coulter’s vision and movement. He took a loaded rifle from the cupboard and shot Coulter.

Prior proceedings: The trial judge did not leave self-defence with the jury. He noted that in Zecevic the imminent threat is an important factual consideration going to the accused’s belief and the reasonableness of the belief that it was necessary to do what he did in self-defence. Thus he concluded that it would not be open to a jury to find an attack either (a) being made on the accused at the time or (b) that was about to be made upon him or others. PRFN was convicted of manslaughter, and appealed on the ground that self-defence should have been left with the jury.

Giles JA

· the appellant submitted that the trial judge erred in applying threshold test of immediacy of harm as expounded in Viro, as Zecevic held that immediacy of harm was one of a number of matters to be considered.

· Trial judge did not err, he treated the imminence of threat as “an important factual consideration relevant to whether, as a realistic hypothesis, the appellant could have believed on reasonable grounds that it was necessary in self-defence to do what he did” [p739] rather than part of the threshold test

· There was nothing in the evidence which could give rise to a hypothesis that an immediate attack was about to be made. Whether the appellant was defending himself and what it was he was defending himself from, including immediacy of harm, was critical to question whether the appellant believed on reasonable grounds that it was necessary in self-defence to do what he did

· Matters which the appellant relied on in appeal could not have supported a reasonable belief that what he did was defending himself and others. The defendant was not being attacked, and the imminence of a threat was lacking.

· The appellant submitted that the issue of immediacy of threat is subjective not objective. However, it is objective in that the accused’s belief must be on reasonable grounds, even though it is the belief of the accused and not the hypothetical person in the position of the accused. Thus the trial judge did not err with regard to this matter.

· Appeal dismissed

6.8.1 A subjective or objective test for self-defence?

Where the accused asserts a genuine but mistaken belief as to the nature of the circumstances in which he/she resorted to the use of force, should the objective test of reasonableness be used?

· Conlon (1993) 69 A Crim R 92 (NSW SC) p740

Facts: The accused caught Hulands and Neill stealing his marijuana plants late one night on his farm. The accused was chased into the house and assaulted by the men but broke free and got a rifle. As the men fled, the accused shot and seriously wounded both. He then fired a further shot, killing Hulands. He then clubbed and stabbed Neill to death. Medical evidence indicated that at the time the accused suffered a schizoid personality disorder which was an abnormality of the mind and was also under the influence of alcohol and marijuana.

Hunt CJ

· The Crown has to eliminate any reasonable possibility that the accused’s perception was reduced by reason of his intoxication – not satisfied that they have done so.

· Alternative submission with regard to the killing of Hulands – even if accused did believe it was necessary to fire the bullet in self-defence, there were no reasonable grounds for that belief.

· It is the belief of the accused, not the hypothetical reasonable person in the position of the accused which has to be reasonable – mix of objective and subjective tests means that account must be taken of those personal characteristics of accused which might affect his appreciation of the gravity of the threat which he faced and as to the reasonableness of his response to that danger. HC has not stated that the test is purely objective, as the Crown submits (Zecevic)

· The submission by Crown that the decision is a completely objective one is rejected

· Crown has argued that voluntarily induced intoxication through consumption of alcohol or drugs should not be taken into account as a personal characteristic of the particular accused as it would allow those whose perceptions are mistaken only because of such intoxication to kill with impunity.

· To introduce such an exception based on public policy is perhaps the work of appellate courts or legislature, thus the voluntarily induced intoxication of the accused should be taken into account.  

· The Crown has not established that there were no reasonable grounds for a belief by the accused that it was necessary in self-defence to shoot Hulands with the intention of at least inflicting grievous bodily harm which in fact caused his death. It was reasonably possible that the intoxication created such a fear in the accused that the two men were going to kill him if they could as to have justified the extreme action which the accused took when he killed Hulands. Therefore not guilty of killing Hulands

· Regarding the killing of Neill, at the time the accused beat Neill around the head with the rifle and the axe, he did so with the intention of putting Neill out of his misery and he did not believe it was necessary to do so in self-defence. Thus requirements for murder has been satisfied. 

· However, as the accused was suffering from an abnormality of the mind at the time of the killings, the partial defence of diminished responsibility has been established and the verdict may be reduced to one of manslaughter.

Notes

· Hawes (1994) 35 NSWLR 294 (NSWCCA) – “it is the belief of the accused, based on the circumstances as the accused believed them to be, which has to be reasonable and not the belief of the hypothetical person in the position of the accused”.

· R v Kurtic (1996) 85 A Crim R 57 – Hunt J indicated there were limits to the characteristics which could be taken into account. 

· Taikato v R – appellant was convicted of possessing an offensive weapon in a public place (aerosol can of formaldehyde) which she carried on the streets for protection since an attack. Court of Appeal ruled that there was no “reasonable apprehension of imminent attack or imminent danger”. 

6.8.2 Defence of property

· traditionally regarded as legitimate grounds for use of reasonable force.

· McKay [1957] VR 560 (FC) p745 – the accused, a poultry farmer had been a victim of theft for some time. He discovered an intruder stealing his chickens. He shot at the intruder who dropped the chickens and ran. He fired four more times at the intruder who died as a result. Smith J stated the law which comprised of a two-fold test:

1. did the accused honestly believe on reasonable grounds that it was necessary to do what he did in order to prevent the completion of the felony or the escape of the felon?

2. would a reasonable man in this position have considered that what he did was not out of proportion to the mischief to be prevented?

· Home Invasion (Occupants Protection) Act 1998 p745 

· Extent to which Zecevic applies is uncertain

6.8.3 Self-defence and the battered woman

· acceptance by courts of battered woman syndrome (BWS) has seen relaxation of requirement of imminence or suddenness.

· Historically self-defence applied assuming that the defendant was responding (in combat) to an isolated and extraordinary attack – does not reflect experience of many women, where violence has been part of an on-going relp.

· Requirement that the use of force be proportional to an imminent threat does not account for the delayed reaction of a woman who finally retaliates after a sustained period of abuse.

· State of New Jersey v Kelly 478 A 2d 364 (1984) – expert evidence from Dr Lenore Walker:

· Battered woman = “one who is repeatedly subjected to any forceful physical or psychological behaviour by a man in order to coerce her to do something he wants her to do without concern for her rights”

· Battering cycle makes it difficult to leave abusers

· Personality traits of a battered woman – low self-esteem, traditional beliefs about home, family and female sex role

· Lavallee (1990) 55 CCC (3d) 97 – Wilson J – expert evidence assists the ordinary person in understanding the position of the battered wife.

· Osland (1999) 159 ALR 170 (HC) p750

Facts: Mrs Orland was convicted of the murder of her husband which she is appealing. Mrs Osland and her son David Albion did not dispute that they dug a grave, that Mrs Osland mixed sedatives with her husband’s dinner, that David Albion struck the blow or blows that killed Mr Osland, that they buried his body and acted afterwards as though he had simply disappeared. Mrs Osland claimed that she was subject to “tyrannical and violent behaviour” by Mr Osland over the years which escalated in the days before his death. The prosecution argued however that the violent behaviour had ceased well before Mr Orland’s death.   
Gaudron and Gummow JJ

· expert evidence may be admitted as “the ordinary person is not likely to be aware of the heightened arousal or awareness of danger which may be experienced by battered women” – BWS is a proper matter for expert evidence.

· Trial judge should direct jury that it should decide whether it accepts evidence given regarding BWS – consider issues in factual context

· Here evidence of BWS was given in general terms and not directly linked with other evidence or the issues and no application was made for any specific direction with respect to that evidence. It cannot be concluded that the trial judge erred in not giving precise directions as to the use to which that evidence may be put.

Kirby J

· Law should remain neutral - avoid being gender specific or discriminatory. There is no reason why a battering relp should be confined to women as victims. The stereotype of the battered women should be avoided.

· Evidence regarding BWS should be tendered in relation to the issues of self-defence and provocation, it should not be used to focus on the accused as a battered woman.

· Expert evidence may be relevant to questions such as:

1. why a person subjected to prolonged and repeated abuse would remain in such a relp

2. the nature and extent of the violence that may exist in such a relp before producing a response

3. the accused’s ability, in such a relp, to perceive danger from the abuser

4. whether, in the evidence, the particular accused believed on reasonable grounds that there was no other way to avoid death or grievous bodily harm than by resorting to conduct resulting in the charge.

[Considerations accepted in Malott which are equally applicable in Australia]

· trial judge’s direction: “whether the appellant and Mr Albion believed that the deceased was a then threat to their lives and safety and, if they did, whether they believed that on reasonable grounds”.

· In these situations self-defensive conduct may not have involved an actual attack on the accused but instead “a genuinely apprehended threat of imminent danger sufficient to warrant conduct in the nature of a pre-emptive strike” [p757].

· Must distinguish between “a self-defensive response to a grave danger” and exacting revenge for past and potential but unthreatened conduct.

· Trial judge did not err

Notes

· The court held that BWS is a proper subject for expert evidence

· Kirby and Callinan JJ specifically reject claim that BWS should be established as a separate defence for culpable homicide.

· R v Secretary (1996) 107 NTR 1 – accused shot de facto husband in the back while he lay asleep. Under the Criminal Code (NT) the defence of self-defence requires that the accused must be acting in defence from an assault. The accused had been subject to abuse and threats that she was going to be killed from her husband. Mildren J held that it was open to the jury to conclude that the assault was not concluded and the threat remained – it may be perceived as a “continuing assault”. The focus is “not on the accused’s status as a battered wife…[on] whether the threats which constituted the assault, having regard to the history of the relp, were such as to cause the accused reasonable apprehension that death or grevious harm will be caused to her in the future if she did not act the way she did”.

E Sheehy, J Stubbs and J Tolmie “Defending Battered Women on Trial:

· even though domestic violence is widespread, issue is constructed as being beyond the understanding of the ordinary person

· voice of the expert rather than the woman

· the requirement for expert evidence to be introduced with respect to an accepted body of knowledge – forces personal experience to conform to scientific or medical discourse

· evidence given by psychiatrist or psychologist – reinforces her irrational conduct

· illogical to characterise these women as helpless

· need to address why women choose to stay in violent relps – if they are not threatened or coerced into staying

· expert evidence does not challenge the narrow male standard of reasonableness

· perceived as an individual problem, separate from social and political factors

· suggested changes: needs to be “demedicalised”, ensure that the focus is on the defendant’s circumstances and alternatives rather than her psychological state.

Wk 6 Class 1 (Class 11) – Defences 6
6.9 – Necessity

6.9.1: Relationship between necessity and other defences (p761)

· defences of necessity and duress are generally recognised under common law, however the courts have treated them with caution in fear of opening the floodgates

· The classic definition of the defence of necessity is where an accused is excused from an act which would otherwise be a crime if he/she can show that the act was done only in order to avoid consequences which could not otherwise be avoided, and which, if they followed, would have inflicted an inevitable and irreparable evil. The act done was no more than was reasonably necessary for the purpose, and that the evil inflicted by it was not disproportionate to the evil avoided. 

· Defence of necessity operates where circumstances (natural or human threats) bear upon the accused which induce him/her to break the law to avoid even more dire circumstances. Whereas, duress involves the accused being induced to break the law at the behest of another because of threats of violence.

· Note the distinction between ‘compulsion’ and ‘duress’. In duress, the agent chooses to act in a certain way because his fear of the alternative is greater than his fear of breaching the law. In compulsion, there is no choice at all.

· Note the distinction between ‘compulsion’ and ‘duress’. In duress, the agent chooses to act in a certain way because his fear of the alternative is greater than his fear of breaching the law. In compulsion, there is no choice at all.

6.9.2: The origins of necessity (p762)

Dudley and Stephens (1884) 14 QBD 273 (QB)

Facts:

· Dudley (D) and Stephens were able-bodied English seamen in a vessel that was cast away in a storm and the were compelled to put into a open boat together with an English boy and another seamen Brooks (B) where they had no supply of food except two 1 lb tins of turnip.

· They had no food for 3 days and had caught a turtle on the 4th day which they fed on until the 12th day, and for the next 8 days they had nothing to eat and drink except for rain they caught in their oilskin capes.

· On the 18th day, they had gone 7 days without food and 5 days without water, and D and S suggester that someone should be sacrificed to save the rest. D proposed that lots should be drawn. B dissented and the boy was not consulted and lots were never drawn.

· D proposed that if there was no vessel in sight by the morning the boy should be killed, which did in fact happened, and D signalled the other two to act. S agreed but B dissented.

· The boy was lying extremely weak at the bottom of the boat and after offering a prayer, D went to the boy and put a knife to his throat and killed him.

· The three fed on the body and blood of the boy for 4 days until they’re rescued by a passing vessel

· All three were committed for trial, where the defence of necessity was pleaded.

Lord Coleridge, CJ:

· considered the great authority of Lord Hale, who viewed necessity as a justification for homicide and there were two types:

(1) – the necessity which is of a private nature (ie for a man’s own defence and safeguard)

(2) – the necessity which relates to the public justice and safety.

· A person who kills an innocent nearby in the peril of death to satisfy his assailant’s fury will not be acquitted of murder. But, on the other hand, if a person rather dies than kill an innocent, but cannot otherwise save his own life other than to kill the assailant, the law permits him in his own defence to kill the assailant.

· It is also been acknowledged that the necessity of hunger does not justify larceny

· Lord Bacon’s authority was considered, which he separated necessity into three sorts – necessity of conservation of life, necessity of obedience, and necessity of the act of God or of a stranger. He proposed that a man might save his life by killing, if necessary, an innocent and unoffending neighbour. This was rejected by the court.

· It was admitted that the deliberate killing of the boy was murder unless the killing was justified by some well-recognised excuse, and that there was no excuse unless it was proved that the killing was necessary

· But the court ruled that temptation to the act in the present case was not what the law had called necessity

· Though law and morality are not the same, and many things may be immoral which are not necessarily illegal, yet the absolute divorce of law from morality would be of fatal consequence. And if the temptation to murder was held lawful in the present case, such a divorce would result.

· To preserve one’s life is generally speaking a duty, but it may be the plainest and the highest duty to sacrifice it. Thus it is not correct to say that there is any absolute or unqualified necessity to preserve one’s life.

· In this case, the weakest, the youngest, the most unresisting was chosen. Was it more necessary to kill him than one of the grown man? The answer is “No”.

· Thus a man has no right to declare temptation to be an excuse, though he might himself have yielded to it. Compassion is not allowed for the criminal to such an extent that the legal definition of the crime is changed or weaken in any manner.

· Thus the verdict of wilful murder must be given as the facts gave no legal justification of the homicide.

Notes:

(1) After seeing a ‘strong local sympathy’ for the accused, the prosecution in Dudley and Stephens dropped their charges against B, who had not actively participated in the killing. A pardon was also given to S and D after their conviction.

(2) In US v Holmes in 1842, Holmes was a crew member on a ship which struck ice and was beginning to sink. The crew and passengers made it to two lifeboats, one of which was taking in water. The crew decided to throw some passengers overboard without any consultation. Holmes was tried for manslaughter. The judge indicated that there should have been a more proper system (ie consultation eg drawing of lots). The jury returned a guilty verdict but recommended mercy for Holmes and he was sentenced to six month’s imprisonment and fined $20.

(3) In Southwark London Corough Council v Williams and Anderson [1971] 1 ch 734, the dfts were in desperate need of housing and began squatting in some empty houses owned by the local authority. The defence of necessity was raised unsuccessfully, where Lord Denning MR gave the example that if hunger were allowed to be an excuse for stealing, it would open a way through which all kinds of disorder and lawlessness would pass.

6.9.3: Necessity and prison escape (p767)

Rogers (1996) 86 Crim R 542 (NSWCCA)

Facts:

· Rogers and another prisoner Williams were caught attempting to escape from the John Moroney Correctional Centre

· Showed a great deal of planning: prised open the doors to their cell with metal implements, access was gained to the roof area where the prisoners travelled through and climbed down a drainpipe, reached open ground but was unsuccessful in climbing a tower
· A security camera spotted them and they gave themselves up.
· Rogers had a long and complex custodial history and once some officers represented that he was an informer against other prisoners and he earned the reputation of being a ‘dog’. He declined offers of protection because, according to himself, in doing so would be confirming the rumours
· Rogers was subjected to a series of attacks in prison and a few days before his attempted escape, he received a message that a prisoner, from who he had previously received threats, had been transferred to the same prison, and was told that something major was going to ‘go down’ on the following weekend
· He believed that he would either have to kill or be killed, and thus decided to escape.
Trial History:

· trial judge (relying on R v Loughnan [1981] VR 443) held that there was no evidence fit to go to the jury on the issue of necessity, the appellant failed to discharge the evidentiary onus in that respect.

· Rogers on appeal argued that even accepting Loughnan, the issue of necessity should be left to the jury, and in addition, he argued that the law in Loughnan was in some respect out of date and the law on this subject should be in line with the law of self-defence in Zecevic v DPP.

Gleeson CJ:

(3) The Excuse of Necessity – 

· In Loughnan, the necessity defence involved three elements:

(1) – the criminal act must have done only in order to avoid certain circumstances which would have inflicted irreparable evil upon the accused or upon others whom he was bound to protect

(2) – the element of imminent peril: the accused must honestly, believe on reasonable grounds that he was placed in a situation of imminent peril. Thus if there is an interval of time in between the threat and its expected execution it will be very rare if ever that a defence of necessity can succeed.

(3) – the element of proportion: the acts done to avoid the imminent peril must not be out of proportion to the peril being avoided. (ie Would a reasonable man in the position of the accused have considered that he had any alternative to doing what he did to avoid the peril?)

· the trial judge applied the test in Loughnan and concluded that (1) was satisfied, but not (2) and (3)

· the law is that it cannot leave people free to choose for themselves which laws they will obey and this is why the defence of necessity must be strictly controlled and limited by requirements such as urgency and immediacy.

· But the court here accept the appellant’s submission that such requirements, as similar in Zecevic, should not be legally relevant, but only factually relevant to the issues of an accused’s person’s belief as to the position in which he/she is placed in, and as to the reasonableness and proportionality of the response.

· For the necessity defence, the crown bears the onus of negating it, and if the jury is satisfied beyond reasonable doubt that the attempted escape was for a different reason, the defence failed. However if the appellant honestly believed on reasonable grounds that the escape was necessary in order to avoid threatened death or serious injury, then his conduct would be excused. In addition, the accused must have been afforded no reasonable opportunity for an alternative course of action which did not involve a breach of law (ie escape was the only reasonable alternative).

· The concept of reasonableness introduces into the consideration of possible alternatives an appropriate concession to practical reality. It is not, however, intended to provide scope for the making of choices or value-judgements of a kind which undermine the principle itself. Therefore it is not intended to give prisoners who are threatened a choice between going on protection and removing themselves, permanently or indefinitely, from custody. If it did so, it would subvert the penal system.

· The question to be addressed is whether, having regarded to the evidence as to the three aspects laid down by Loughnan, the facts of the case raised an issue of necessity proper to be left to the jury.

The Evidence in the Present case:

· appellant has had a troubled custodial history

· there was a good deal of evidence concerning various systems of protection available within the prison system

· the appellant has consistently refused to go on protection but was accepted on all sides that being on protection is not an absolute guarantee of safety. It is possible that a prisoner might reasonably believe that there was someone whom he would come into contact in protection who was even more likely to kill him than someone in the ordinary prison system. However, this was not the case here. More ever, the appellant acknowledged that escaping is itself a highly risky activity, which often involves a danger of being shot in the attempt.

· Also, the appellant did not name the source of threat to him, did not report the threat to the prison authorities and although the appellant did not succeed in escaping, the threat to his life did not materialise

Conclusion:

· trial judge was correct in holding that the evidence did not raise an issue proper to be left to the jury

· fundamental flaw in the appellant’s case is that he had an alternative to escape, namely reporting the threat and seeking protection

· Thus the appeal against conviction should be dismissed

( appeal against conviction and sentence was dismissed.

6.9.4 Necessity and strict liability (p775)

White (1987) ( NSWLR 427 (NSWDC)

Facts:

· White was charged with speeding under the NSW Motor Traffic Act 1909, but he gave evidence that at the time he was transporting his son to a doctor. His son was suffering from chronic asthmatic and his lips had turned blue.

· White did not raise his son’s condition to the police when he was stopped by them

· On appeal of his conviction of speeding, White raised the defence of necessity 

Shadbolt DCJ:

· the medical evidence that his son requires timely and proper medical attention when he suffers an attack was accepted

· but the issue here is whether necessity act as a defence to the commission of an offence under the Motor Traffic Act (a type of strict liability offence where no specific state of mind needs to be proved nor is the absence of mens rea a defence)

· it is ruled that if honest and reasonable belief in circumstances which, if true, would be exculpatory, is a defence to a crime of strict liability; there is no reason why, in appropriate circumstances, a choice made to commit an offence of strict liability in order to avoid a greater evil would not be a defence

· the appellant in the present case provided a satisfactory explanation for not telling the police about his son’s condition as his only concern was to get his son to hospital as soon as possible
· this was a choice made in order to avoid  a real danger of his son’s death and thus the defence of necessity should be available but the Crown had failed to negate it, thus the appeal was upheld
( appeal allowed and conviction quashed

6.9.6: The regulation of abortion (p781)

K v Minister for YACS [1982] 1 NSWLR 311 (NSW SC Eq Div)

Facts:

· plf was a ward of the state and became pregnant in mid-Jan 1982, and at the time of the action, she was 12 wks pregnant.

· Plf had been quite adamant that she wished to have an abortion but her guardian, the Minister, refused to give consent

· The present proceedings were brought by the plf’s mother, acting as tutor, to enlist the court’s aid to enable an abortion to be performed.

· NB: this is not a criminal case but the judgement provided a useful discussion of the law regulating abortion in NSW.

Helsham CJ in Eq:

· According to the plf’s counsellor, the plf had a past history of severe emotional deprivation and rejection  and be quite irrational and aggressive at times. 

· Plf made several attempts to terminate the pregnancy and had stated quite clearly that she would not give birth to the child

· Both her natural mother and grandmother had discussed the situation with the plf and felt that it was at the plf’s best interests to terminate the pregnancy

· There was also psychiatric evidence in showing that a termination is necessary to preserve the plf from serious danger to mental health.

· The court stated the law on this issue from the case of Wald (1971) 3 NSWDCR 25 at 29 ( “…there is no legal wrongdoing if a miscarriage is procured by a person who has an honest belief on reasonable grounds that the termination of pregnancy was necessary to preserve the woman involved from serious danger to her life or physical or mental health and that in the circumstances the danger of the operation was not out of proportion to the danger intended to be averted. Reasonable grounds can stem from social, economic, or medical bases.”

· The court applied the rule from Wald and concluded that it was at the plf’s best interests to have an abortion, when the adverse effects on her of being forced to bear the child was so grave.

( court ordered the Minister to give all the necessary consent to enable a termination.

CES v Superclinics (Australia) Pty Ltd [1995] 38 NSWLR 47 (NSWCA)

Facts:

· a woman (CES) is claiming damages in tort (NB case not criminal trial) against several doctors and Superclinic (medical centre where the doctors worked) for failing to diagnose her pregnancy and thus preventing her from obtaining an abortion.

Trial History:

· trial judge held that any proposed termination would have been unlawful according to the principles in Wald and therefore defeated CES’s claim.

· CES appeal to the Court of Appeal

Kirby P:

· reiterated the test in Wald (stated in K v Minister for Youth and Community Services) and commented that the test in Wald broadened previous tests on the issue on abortion to allow a consideration of the economic demands on the pregnant woman and the social circumstances affecting her health when considering the necessity and proportionality of a termination.

· The Wald test also states that although there may not be a serious danger when interviewed by the doctor at first instance, there can still be a honest belief that there may be serious danger during the currency of the pregnancy if uninterrupted.
· Kirby J added to the point above by saying that the test should not confined the reasonable belief to the currency of the pregnancy alone and should also consider factors after the pregnancy (eg psychological effects after birth)
· In conclusion, adopting the very broad language of the Wald test, Kirby J saw that a medical practitioner advising CES could honestly and reasonably have formed the view that she was facing a serious danger to her mental health by being forced to continue with the unwanted pregnancy. Thus the termination procedure was proportionate as a solution to that danger in her case
( Priestley JA agreed with Kirby J and accepted that Wald represented the law in NSW, with Meagher JA dissenting.

( appeal upheld and a new trial was ordered.

2.7
Defences 5 – Duress

6.10.1 : The Nature of Duress (p788)

· the rationale underlying duress is that the accused’s unlawful actions should not be punished where his/her will was overborne by threats of imminent death or violence, such that the ordinary person could not have resisted the demands made of him/her

· while the defence of duress is recognised by courts, its precise nature, scope and application are not very clear

· Hudson and Taylor [1971] 2 QB 202 at 296 views duress as negating the actus reus, whereas in Harding [1967] VR 129, Murphy J sees duress as either a justification or excuse and does not negate the voluntariness of the actus reus

· The prevailing view is that duress neither negates mens rea or actus reus, but operates as an excuse removing criminal liability where the elements of the offence would otherwise be made out

· As Cox J puts it in Palazoff (1986) 23 A Crim R 86 at 88 “…Duress is in this respect sui generis (Latin meaning ‘unique’)”, with the actus reus being voluntary but undesired and the mes rea being ambiguous and inadequate

6.10.2 The elements of duress (p789)

· Lawrence [1980]1 NSWLR 122 (NSW CCA)

Facts:

· six accused were on trial for engaging in a conspiracy to import a commercial quantity of cannabis into Australia

· De Graaf was one of the accused and was the navigator of the ship involved in the operation

· He claimed that he was unaware of the operation in the beginning and when he did become aware, he participated solely because of threats to his safety

Trial History:

· trial judge directed the jury that the Crown bears the onus to negative duress beyond reasonable doubt and the requirements of making out duress as being:

· accused’s will be so overborne such that his act was not voluntary

·  a person of ordinary firmness in character would have yield in the way the accused did

· the overbearing of the will was operative at the time the crime was committed

· if there is a reasonable opportunity for the will to reassert itself, duress could not have been made out

· Trial judge considered the occasions when De Graaf could have fled and gone to the police as a reassertion of the will and convicted him

· De Graaf appealed

Moffit P:

· a mind still open to the treat will not be able to reasserts itself. This occurs when the opportunity to do something eg go to the police, will not free the accused from the risk of the threat being enforced. Here the opportunity is not one reasonably open for he mind to reassert itself

· The test for duress is formulated as follows:

(a) Where a person does acts otherwise criminal by reason only of his mind being then overborne by threats of death or serious bodily violence, whether to himself or to another, the defence of duress will be available, provided that an average person of ordinary firmness of mind, of a like age and sex, in like circumstances, would have done the acts.

(b) Where it appears that the accused person fails to avail himself of an opportunity reasonably open for him for his will to be reasserted, the defence will not be available. The answer to this question will depend upon whether an average person of ordinary firmness of mind, of a like age and sex, in like circumstances, involving like risks in respect of the alternatives open, would have availed himself of the opportunity in question.

(c) The extent to which it will be appropriate to give directions to the jury in relation to the relevance of particular circumstances, including any relevant risks if the threat is ignored, or the opportunity availed of, and in relation to the age and sex of the accused, will depend on the facts of the particular case, and the conduct of the trial.

· presently, it is unclear what other types of threat the court will admit, and when this does happen, criteria (a) and (b) should be applied to ensure consistency in law

( appeal dismissed and conviction upheld.

6.10.3: The Objective test: the person of ‘ordinary firmness of mind’ (p794)

A variety of tests:

1. Hurley (Smith J): ‘the circumstances were such that a person of ordinary firmness would have been likely to yield to the threat in the way the accused did’

2. Lawrence (Moffit P): ‘an average person of ordinary firmness of mind, of a like age and sex, in circumstances, would have done the acts’

3. Brown (King CJ): ‘a person of ordinary firmness of mind and will might have yielded to the threat in the way in which the accused did’

Cox J endorsed (3) in Palazoff stating that:

· The use of  would have yielded (without qualification) takes no account of the fact that often more than one course of action is reasonably open to him

· Smith J’s likely is ‘unjustifiably restrictive’

As a result, Cox J was inclined to follow the language of provocation stating that since the policy considerations for duress and provocation were similar, the law of duress should move in a similar direction.  However the NSW case following approved would have yielded:

· Abusafiah (1991) 24 NSWLR 531 at 535-45  (NSW CCA)

Facts:

· The appellant (Abushafiah) had attacked X to return money

· A claimed he had acted under duress from El Atar – an acquaintance who had asked for a ‘favour’

· El had threatened him repeatedly before the acts in question (a long history of threats) and A submitted fearing that El may hurt/kill him or his family

· A appealed in relation to the trial judge’s directions on duress and against the severity of the sentence

Hunt J:

Ratio:

· The relevant test is the would have yielded formulation – however the use of ‘might’ instead of ‘would’ here has not amounted to a misdirection 

· The analogy between provocation and duress should be dismissed

Reasons:

· Would vs. Might

· The relevant direction in relation to the objective test should be that ‘the Crown must establish that there is no reasonable possibility that a person of ordinary firmness of mind and will would have yielded to the threat in the way the accused did’

· Disagree with Cox J that the distinction between ‘would’ and ‘could/might’ is relevant since it only confuses juries as to the onus of proof upon the Crown – the issue is basically whether the Crown has eliminated any reasonable possibility that the accused acted under duress

· The jury is evaluating the behaviour of the accused by reference to a standard reasonableness, not a prediction as to the way in which particular individuals may behave

Provocation & Duress

· P is a partial defence (M to m) only whereas D is a complete defence (acquittal)

· Strongly disagree with Cox J in Palazoff as to the idea that a true analogy exists between duress and provocation

· Beyond the fact that both objective tests of reasonableness (D & P) ensure that accused persons with sensitivities falling outside the ordinary or common range of human temperaments are not permitted to escape liability for their actions, the analogy fails

· The objective test also often fails to take into account the fact that an ordinary person may act in any one of a number of ways in a particular situation

The Defendant’s Arguments

i) question is ‘could or might’ not ‘would’

ii) appellant’s knowledge and nature of threats are relevant in consideration

iii) in considering voluntariness evidence relating to duress must be considered

· (i) is dismissed as shown above

· (ii) the jury could not have failed to consider the nature of threats made – however despite admitting that the appellant’s knowledge was not expressly directed to by the trial judge, their attention was drawn to the evidence given by the accused on those matters

· (iii) admittedly the direction could have been better expressed, however the fundamental implication is there through the word ‘further’ which does not bring about the confusion the appellant complains of

(in terms of sentencing Hunt J set out various guidelines, amongst which):

· Crown must establish the acts were done voluntarily – must eliminate any reasonable possibility that he acted under duress
· Either: that there is no reasonable possibility that physical harm would be inflicted upon him if he did not do those acts, or;

· That there is no reasonable possibility that such was its gravity that a person of ordinary firmness of mind and will and of the same sex and maturity as the accused would have yielded to that threat in the way in the accused did

( Appeal Dismissed

Notes:

1) considerable disagreement over ‘would’ and ‘might’ and also relevance of ‘defendant’s background and other personal characteristics’ (South Aust) and ‘only the age and sex’ (NSW)

2) s.428F of Crimes Act applies to the reasonable person not the ordinary person of duress

3) Duress: ‘that virtually every person of ordinary (but not saintly) moral firmness would commit the offence’

· Warren, Coombes and Tucker (1996) 88 A Crim R 78 (SACCA)

Facts:

· appellants were members of the Dieri tribe 

· tension between the Dieri tribe and Arabanna tribe in the town of Marree over its native title

· on the day, the Dieri tribe were conducting a ceremony near Marree and the Arabanna saw that as offensive and provocation and sent Dean Ah Chee to give the Dieri a letter of warning

· but once Ah Chee arrived at Marree, he was beaten severely by the Dieri, including the appellant

· the Dieri argued duress on the basis that the Dieri tribal law meant that if Ah Chee was not punished they themselves would attract the same punishment for not beating and punishing Ah Chee.

Trial History:

· trial judge rejected the claim of duress and saw the appellant’s argument as a “specious afterthought”, and none of the appellants were acting under the threat of punishment under tribal law and that their will were not overborne.

· Also stated that if the claim of duress was allowed, it would contradict with Mason CJ in Walker v New South Wales (1994) 69 ALJR 111, which stated that the ‘…Australian criminal law does not, accommodate an alternative body of law operating alongside it.’

Doyle CJ:

· ruled that the trial judge erred in saying what Mason CJ said in Walker was inconsistent with the defence, as it had nothing to do with the present case

· the argument of the appellants was simply that they believed that they would be severely punished if they did not punish Ah Chee and had therefore acted under duress for the purpose of the general criminal law

· stating the general requirements for duress: ‘…the threats of harm must have overborne the will of the accused and must have been such that a person of ordinary firmness of mind and will might have yielded to the threat in the same way, and it has also been accepted that the threat need not to be of immediate death or injury but may be a threat of future harm.’

· Since the threat needs not to be one lawfully made, the appellants do not need to show that Aboriginal law operates alongside the Australian criminal law. It is sufficient for them to prove the general requirements of duress as mentioned.

· Thus, Doyle CJ saw it unnecessary to consider further questions apart from ruling that the trial judge was wrong in saying that the decision in Walker precludes acceptance of the defence.

( appeals against conviction and sentence must be dismissed

6.10.4: Duress and murder (p803)

· issue is whether duress is available as a defence to a charge of murder or related homicide offences for a principal offender or an accomplice

· in McConnell [1977] 1 NSWLR 714 and Darrington and McGauley [1980] VR 353, it is determined that the defence of duress is denied only to a person charged with being a principal in the first degree to murder. In SA, duress is not available for murder at all

· the House of Lords in Howe [1987] AC 417, Lord Hailsham ruled that duress is not allowed for murder (whether it is first or second degree to murder and the defence is also not available to an accessory to murder)

Notes:

1) it was ruled by the majority in Gotts [1992] 1 ALL ER 832 that duress was not available to a charge of attempted murder

2) The Criminal law Officers Committee rejected the reasoning of the House of Lords in Howe and Gotts and did not recommend withholding duress from the principal in the first degree to murder. The committee considered that:

· the objective requirement in duress safeguard against any potential abuse

· there is no need to restrict the defence to when the requirement of free will being overborne can be applicable to all offences

· defence should not be limited to threats of death or serious bodily harm

6.10.5 Duress and battered woman syndrome (BWS) (p805)

· Runjanjic and Kontinnen (1991) 56 SASR 114 at 118-22 (SA CCA)

Facts: 

· Two female appellants were convicted of false imprisonment and causing GBH w/ intent

· Both were involved in a sexual r’ship w/ Hill, who was dominant and violent towards them. Hill directed them to lure a woman named Hunter to their house as he believed she possessed some property of Hill which had been stolen. 

· When Hunter arrived, she was detained and beaten severely by Hill. 

· The appellants admitted their role in ensnaring Hunter but (1) denied any knowledge of Hill’s plan to use violence and (2) argued that they were acting under duress. They appealed on the ground that the trial judge erred in refusing to admit evidence on BWS.

King CJ:

· Issue: whether evidence of BWS is relevant to the present case.

· Q’n for jury: whether the appellants were constrained by duress to participate in the crimes charged.

· Duress exists when the otherwise criminal acts are committed not out of choice but because the will of the accused is overborne by threats of death or serious physical injury in such circumstances that the will of a person of reasonable firmness might be similarly overborne.

· Condition to the above defence: the accused has not failed to avail himself of an opportunity which was reasonably open to him to render the threat ineffective.

· Test is Subj + obj: 

1) whether the will of the accused was actually overborne

2) whether the will of a person of reasonable firmness in his situation would have been overborne.

· The trial judge ignored the subj aspect of the test for duress and rejected BWS evidence on the basis that such evidence was irrelevant to the state of mind of the appellants. The thrust of having BWS evidence is to establish a pattern of responses commonly exhibited by battered woman, hence BWS evidence is relevant to the q’n whether the wills of these appellants were in fact overborne.

· BWS evidence:

· Concerned w/ what would be expected of women of reasonable firmness.

· Assists the ct in assessing whether women of reasonable firmness would succumb to pressure to participate in the offences.

· explains why even a woman of reasonable firmness would not escape the situation and participate in criminal activity.

· There exist some human situations that may be so special and so outside the experience of jurors and the ct that methodical studies need to be considered. In this case, insights gained by special study of BWS would not be shared by ordinary jurors. A just judgment of the actions of women in the situations of the present case requires the ct or jury to take into account insights from these special studies.

· All the American cases admitted evidence of BWS to deal w/ issues of self-defence or provocation on a charge of murder. King CJ said there is no distinction in principle b/w the admission of expert evidence of the BWS on the issues of self-defence and provocation and on the issue of duress. Hence, the ruling excluding the evidence on the ground upon which it was made was in error.

Notes:

· R v Lorenz:

· Ct held that ‘as a matter of public policy it is impt to ensure that the ambit of the defence is not expanded to relieve ppl fr crim resp’y for offences to which the coercion was not directed’.

· Winnett v Stephenson:

· Evidence of battered woman syndrome was admitted in relation to the defence of duress. Charges were dismissed.

· Romero (American case)

· Distinguished from other cases where BWS evidence was admitted because the accused did not kill her batterer but an innocent 3rd party. Hence, her choice to kill fell outside any acceptable notion of self-protection. 

2.8
Defences 6 – Necessity

6.9.1: Relationship between necessity and other defences (p761)

· defences of necessity and duress are generally recognised under common law, however the courts have treated them with caution in fear of opening the floodgates

· The classic definition of the defence of necessity is where an accused is excused from an act which would otherwise be a crime if he/she can show that the act was done only in order to avoid consequences which could not otherwise be avoided, and which, if they followed, would have inflicted an inevitable and irreparable evil. The act done was no more than was reasonably necessary for the purpose, and that the evil inflicted by it was not disproportionate to the evil avoided. 

· Defence of necessity operates where circumstances (natural or human threats) bear upon the accused which induce him/her to break the law to avoid even more dire circumstances. Whereas, duress involves the accused being induced to break the law at the behest of another because of threats of violence.

· Note the distinction between ‘compulsion’ and ‘duress’. In duress, the agent chooses to act in a certain way because his fear of the alternative is greater than his fear of breaching the law. In compulsion, there is no choice at all.

· Note the distinction between ‘compulsion’ and ‘duress’. In duress, the agent chooses to act in a certain way because his fear of the alternative is greater than his fear of breaching the law. In compulsion, there is no choice at all.

6.9.2: The origins of necessity (p762)

· Dudley and Stephens (1884) 14 QBD 273 (QB)

Facts:

· Dudley (D) and Stephens were able-bodied English seamen in a vessel that was cast away in a storm and the were compelled to put into a open boat together with an English boy and another seamen Brooks (B) where they had no supply of food except two 1 lb tins of turnip.

· They had no food for 3 days and had caught a turtle on the 4th day which they fed on until the 12th day, and for the next 8 days they had nothing to eat and drink except for rain they caught in their oilskin capes.

· On the 18th day, they had gone 7 days without food and 5 days without water, and D and S suggester that someone should be sacrificed to save the rest. D proposed that lots should be drawn. B dissented and the boy was not consulted and lots were never drawn.

· D proposed that if there was no vessel in sight by the morning the boy should be killed, which did in fact happened, and D signalled the other two to act. S agreed but B dissented.

· The boy was lying extremely weak at the bottom of the boat and after offering a prayer, D went to the boy and put a knife to his throat and killed him.

· The three fed on the body and blood of the boy for 4 days until they’re rescued by a passing vessel

· All three were committed for trial, where the defence of necessity was pleaded.

Lord Coleridge, CJ:

· considered the great authority of Lord Hale, who viewed necessity as a justification for homicide and there were two types:

(4) – the necessity which is of a private nature (ie for a man’s own defence and safeguard)

(5) – the necessity which relates to the public justice and safety.

· A person who kills an innocent nearby in the peril of death to satisfy his assailant’s fury will not be acquitted of murder. But, on the other hand, if a person rather dies than kill an innocent, but cannot otherwise save his own life other than to kill the assailant, the law permits him in his own defence to kill the assailant.

· It is also been acknowledged that the necessity of hunger does not justify larceny

· Lord Bacon’s authority was considered, which he separated necessity into three sorts – necessity of conservation of life, necessity of obedience, and necessity of the act of God or of a stranger. He proposed that a man might save his life by killing, if necessary, an innocent and unoffending neighbour. This was rejected by the court.

· It was admitted that the deliberate killing of the boy was murder unless the killing was justified by some well-recognised excuse, and that there was no excuse unless it was proved that the killing was necessary

· But the court ruled that temptation to the act in the present case was not what the law had called necessity

· Though law and morality are not the same, and many things may be immoral which are not necessarily illegal, yet the absolute divorce of law from morality would be of fatal consequence. And if the temptation to murder was held lawful in the present case, such a divorce would result.

· To preserve one’s life is generally speaking a duty, but it may be the plainest and the highest duty to sacrifice it. Thus it is not correct to say that there is any absolute or unqualified necessity to preserve one’s life.

· In this case, the weakest, the youngest, the most unresisting was chosen. Was it more necessary to kill him than one of the grown man? The answer is “No”.

· Thus a man has no right to declare temptation to be an excuse, though he might himself have yielded to it. Compassion is not allowed for the criminal to such an extent that the legal definition of the crime is changed or weaken in any manner.

· Thus the verdict of wilful murder must be given as the facts gave no legal justification of the homicide.

Notes:

(4) After seeing a ‘strong local sympathy’ for the accused, the prosecution in Dudley and Stephens dropped their charges against B, who had not actively participated in the killing. A pardon was also given to S and D after their conviction.

(5) In US v Holmes in 1842, Holmes was a crew member on a ship which struck ice and was beginning to sink. The crew and passengers made it to two lifeboats, one of which was taking in water. The crew decided to throw some passengers overboard without any consultation. Holmes was tried for manslaughter. The judge indicated that there should have been a more proper system (ie consultation eg drawing of lots). The jury returned a guilty verdict but recommended mercy for Holmes and he was sentenced to six month’s imprisonment and fined $20.

(6) In Southwark London Corough Council v Williams and Anderson [1971] 1 ch 734, the dfts were in desperate need of housing and began squatting in some empty houses owned by the local authority. The defence of necessity was raised unsuccessfully, where Lord Denning MR gave the example that if hunger were allowed to be an excuse for stealing, it would open a way through which all kinds of disorder and lawlessness would pass.

6.9.3: Necessity and prison escape (p767)

· Rogers (1996) 86 Crim R 542 (NSWCCA)

Facts:

· Rogers and another prisoner Williams were caught attempting to escape from the John Moroney Correctional Centre

· Showed a great deal of planning: prised open the doors to their cell with metal implements, access was gained to the roof area where the prisoners travelled through and climbed down a drainpipe, reached open ground but was unsuccessful in climbing a tower
· A security camera spotted them and they gave themselves up.
· Rogers had a long and complex custodial history and once some officers represented that he was an informer against other prisoners and he earned the reputation of being a ‘dog’. He declined offers of protection because, according to himself, in doing so would be confirming the rumours
· Rogers was subjected to a series of attacks in prison and a few days before his attempted escape, he received a message that a prisoner, from who he had previously received threats, had been transferred to the same prison, and was told that something major was going to ‘go down’ on the following weekend
· He believed that he would either have to kill or be killed, and thus decided to escape.
Trial History:

· trial judge (relying on R v Loughnan [1981] VR 443) held that there was no evidence fit to go to the jury on the issue of necessity, the appellant failed to discharge the evidentiary onus in that respect.

· Rogers on appeal argued that even accepting Loughnan, the issue of necessity should be left to the jury, and in addition, he argued that the law in Loughnan was in some respect out of date and the law on this subject should be in line with the law of self-defence in Zecevic v DPP.

Gleeson CJ:

(6) The Excuse of Necessity – 

· In Loughnan, the necessity defence involved three elements:

(4) – the criminal act must have done only in order to avoid certain circumstances which would have inflicted irreparable evil upon the accused or upon others whom he was bound to protect

(5) – the element of imminent peril: the accused must honestly, believe on reasonable grounds that he was placed in a situation of imminent peril. Thus if there is an interval of time in between the threat and its expected execution it will be very rare if ever that a defence of necessity can succeed.

(6) – the element of proportion: the acts done to avoid the imminent peril must not be out of proportion to the peril being avoided. (ie Would a reasonable man in the position of the accused have considered that he had any alternative to doing what he did to avoid the peril?)

· the trial judge applied the test in Loughnan and concluded that (1) was satisfied, but not (2) and (3)

· the law is that it cannot leave people free to choose for themselves which laws they will obey and this is why the defence of necessity must be strictly controlled and limited by requirements such as urgency and immediacy.

· But the court here accept the appellant’s submission that such requirements, as similar in Zecevic, should not be legally relevant, but only factually relevant to the issues of an accused’s person’s belief as to the position in which he/she is placed in, and as to the reasonableness and proportionality of the response.

· For the necessity defence, the crown bears the onus of negating it, and if the jury is satisfied beyond reasonable doubt that the attempted escape was for a different reason, the defence failed. However if the appellant honestly believed on reasonable grounds that the escape was necessary in order to avoid threatened death or serious injury, then his conduct would be excused. In addition, the accused must have been afforded no reasonable opportunity for an alternative course of action which did not involve a breach of law (ie escape was the only reasonable alternative).

· The concept of reasonableness introduces into the consideration of possible alternatives an appropriate concession to practical reality. It is not, however, intended to provide scope for the making of choices or value-judgements of a kind which undermine the principle itself. Therefore it is not intended to give prisoners who are threatened a choice between going on protection and removing themselves, permanently or indefinitely, from custody. If it did so, it would subvert the penal system.

· The question to be addressed is whether, having regarded to the evidence as to the three aspects laid down by Loughnan, the facts of the case raised an issue of necessity proper to be left to the jury.

The Evidence in the Present case:

· appellant has had a troubled custodial history

· there was a good deal of evidence concerning various systems of protection available within the prison system

· the appellant has consistently refused to go on protection but was accepted on all sides that being on protection is not an absolute guarantee of safety. It is possible that a prisoner might reasonably believe that there was someone whom he would come into contact in protection who was even more likely to kill him than someone in the ordinary prison system. However, this was not the case here. More ever, the appellant acknowledged that escaping is itself a highly risky activity, which often involves a danger of being shot in the attempt.

· Also, the appellant did not name the source of threat to him, did not report the threat to the prison authorities and although the appellant did not succeed in escaping, the threat to his life did not materialise

Conclusion:

· trial judge was correct in holding that the evidence did not raise an issue proper to be left to the jury

· fundamental flaw in the appellant’s case is that he had an alternative to escape, namely reporting the threat and seeking protection

· Thus the appeal against conviction should be dismissed

( appeal against conviction and sentence was dismissed.

6.9.4 Necessity and strict liability (p775)

· White (1987) ( NSWLR 427 (NSWDC)

Facts:

· White was charged with speeding under the NSW Motor Traffic Act 1909, but he gave evidence that at the time he was transporting his son to a doctor. His son was suffering from chronic asthmatic and his lips had turned blue.

· White did not raise his son’s condition to the police when he was stopped by them

· On appeal of his conviction of speeding, White raised the defence of necessity 

Shadbolt DCJ:

· the medical evidence that his son requires timely and proper medical attention when he suffers an attack was accepted

· but the issue here is whether necessity act as a defence to the commission of an offence under the Motor Traffic Act (a type of strict liability offence where no specific state of mind needs to be proved nor is the absence of mens rea a defence)

· it is ruled that if honest and reasonable belief in circumstances which, if true, would be exculpatory, is a defence to a crime of strict liability; there is no reason why, in appropriate circumstances, a choice made to commit an offence of strict liability in order to avoid a greater evil would not be a defence

· the appellant in the present case provided a satisfactory explanation for not telling the police about his son’s condition as his only concern was to get his son to hospital as soon as possible
· this was a choice made in order to avoid  a real danger of his son’s death and thus the defence of necessity should be available but the Crown had failed to negate it, thus the appeal was upheld
( appeal allowed and conviction quashed
6.9.6: The regulation of abortion (p781)

· K v Minister for YACS [1982] 1 NSWLR 311 (NSW SC Eq Div)

Facts:

· plf was a ward of the state and became pregnant in mid-Jan 1982, and at the time of the action, she was 12 wks pregnant.

· Plf had been quite adamant that she wished to have an abortion but her guardian, the Minister, refused to give consent

· The present proceedings were brought by the plf’s mother, acting as tutor, to enlist the court’s aid to enable an abortion to be performed.

· NB: this is not a criminal case but the judgement provided a useful discussion of the law regulating abortion in NSW.

Helsham CJ in Eq:

· According to the plf’s counsellor, the plf had a past history of severe emotional deprivation and rejection  and be quite irrational and aggressive at times. 

· Plf made several attempts to terminate the pregnancy and had stated quite clearly that she would not give birth to the child

· Both her natural mother and grandmother had discussed the situation with the plf and felt that it was at the plf’s best interests to terminate the pregnancy

· There was also psychiatric evidence in showing that a termination is necessary to preserve the plf from serious danger to mental health.

· The court stated the law on this issue from the case of Wald (1971) 3 NSWDCR 25 at 29 ( “…there is no legal wrongdoing if a miscarriage is procured by a person who has an honest belief on reasonable grounds that the termination of pregnancy was necessary to preserve the woman involved from serious danger to her life or physical or mental health and that in the circumstances the danger of the operation was not out of proportion to the danger intended to be averted. Reasonable grounds can stem from social, economic, or medical bases.”

· The court applied the rule from Wald and concluded that it was at the plf’s best interests to have an abortion, when the adverse effects on her of being forced to bear the child was so grave.

( court ordered the Minister to give all the necessary consent to enable a termination.

· CES v Superclinics (Australia) Pty Ltd [1995] 38 NSWLR 47 (NSWCA)

Facts:

· a woman (CES) is claiming damages in tort (NB case not criminal trial) against several doctors and Superclinic (medical centre where the doctors worked) for failing to diagnose her pregnancy and thus preventing her from obtaining an abortion.

Trial History:

· trial judge held that any proposed termination would have been unlawful according to the principles in Wald and therefore defeated CES’s claim.

· CES appeal to the Court of Appeal

Kirby P:

· reiterated the test in Wald (stated in K v Minister for Youth and Community Services) and commented that the test in Wald broadened previous tests on the issue on abortion to allow a consideration of the economic demands on the pregnant woman and the social circumstances affecting her health when considering the necessity and proportionality of a termination.

· The Wald test also states that although there may not be a serious danger when interviewed by the doctor at first instance, there can still be a honest belief that there may be serious danger during the currency of the pregnancy if uninterrupted.
· Kirby J added to the point above by saying that the test should not confined the reasonable belief to the currency of the pregnancy alone and should also consider factors after the pregnancy (eg psychological effects after birth)
· In conclusion, adopting the very broad language of the Wald test, Kirby J saw that a medical practitioner advising CES could honestly and reasonably have formed the view that she was facing a serious danger to her mental health by being forced to continue with the unwanted pregnancy. Thus the termination procedure was proportionate as a solution to that danger in her case
( Priestley JA agreed with Kirby J and accepted that Wald represented the law in NSW, with Meagher JA dissenting.

( appeal upheld and a new trial was ordered.

6.10 – Duress

6.10.1 : The Nature of Duress (p788)

· the rationale underlying duress is that the accused’s unlawful actions should not be punished where his/her will was overborne by threats of imminent death or violence, such that the ordinary person could not have resisted the demands made of him/her

· while the defence of duress is recognised by courts, its precise nature, scope and application are not very clear

· Hudson and Taylor [1971] 2 QB 202 at 296 views duress as negating the actus reus, whereas in Harding [1967] VR 129, Murphy J sees duress as either a justification or excuse and does not negate the voluntariness of the actus reus

· The prevailing view is that duress neither negates mens rea or actus reus, but operates as an excuse removing criminal liability where the elements of the offence would otherwise be made out

· As Cox J puts it in Palazoff (1986) 23 A Crim R 86 at 88 “…Duress is in this respect sui generis (Latin meaning ‘unique’)”, with the actus reus being voluntary but undesired and the mes rea being ambiguous and inadequate

6.10.2 The elements of duress (p789)

· Lawrence [1980]1 NSWLR 122 (NSW CCA)

Facts:

· six accused were on trial for engaging in a conspiracy to import a commercial quantity of cannabis into Australia

· De Graaf was one of the accused and was the navigator of the ship involved in the operation

· He claimed that he was unaware of the operation in the beginning and when he did become aware, he participated solely because of threats to his safety

Trial History:

· trial judge directed the jury that the Crown bears the onus to negative duress beyond reasonable doubt and the requirements of making out duress as being:

· accused’s will be so overborne such that his act was not voluntary

·  a person of ordinary firmness in character would have yield in the way the accused did

· the overbearing of the will was operative at the time the crime was committed

· if there is a reasonable opportunity for the will to reassert itself, duress could not have been made out

· Trial judge considered the occasions when De Graaf could have fled and gone to the police as a reassertion of the will and convicted him

· De Graaf appealed

Moffit P:

· a mind still open to the treat will not be able to reasserts itself. This occurs when the opportunity to do something eg go to the police, will not free the accused from the risk of the threat being enforced. Here the opportunity is not one reasonably open for he mind to reassert itself

· The test for duress is formulated as follows:

(d) Where a person does acts otherwise criminal by reason only of his mind being then overborne by threats of death or serious bodily violence, whether to himself or to another, the defence of duress will be available, provided that an average person of ordinary firmness of mind, of a like age and sex, in like circumstances, would have done the acts.

(e) Where it appears that the accused person fails to avail himself of an opportunity reasonably open for him for his will to be reasserted, the defence will not be available. The answer to this question will depend upon whether an average person of ordinary firmness of mind, of a like age and sex, in like circumstances, involving like risks in respect of the alternatives open, would have availed himself of the opportunity in question.

(f) The extent to which it will be appropriate to give directions to the jury in relation to the relevance of particular circumstances, including any relevant risks if the threat is ignored, or the opportunity availed of, and in relation to the age and sex of the accused, will depend on the facts of the particular case, and the conduct of the trial.

· presently, it is unclear what other types of threat the court will admit, and when this does happen, criteria (a) and (b) should be applied to ensure consistency in law

( appeal dismissed and conviction upheld.

6.10.3: The Objective test: the person of ‘ordinary firmness of mind’ (p794)

A variety of tests:

4. Hurley (Smith J): ‘the circumstances were such that a person of ordinary firmness would have been likely to yield to the threat in the way the accused did’

5. Lawrence (Moffit P): ‘an average person of ordinary firmness of mind, of a like age and sex, in circumstances, would have done the acts’

6. Brown (King CJ): ‘a person of ordinary firmness of mind and will might have yielded to the threat in the way in which the accused did’

Cox J endorsed (3) in Palazoff stating that:

· The use of  would have yielded (without qualification) takes no account of the fact that often more than one course of action is reasonably open to him

· Smith J’s likely is ‘unjustifiably restrictive’

As a result, Cox J was inclined to follow the language of provocation stating that since the policy considerations for duress and provocation were similar, the law of duress should move in a similar direction.  However the NSW case following approved would have yielded:

· Abusafiah (1991) 24 NSWLR 531 at 535-45  (NSW CCA)

Facts:

· The appellant (Abushafiah) had attacked X to return money

· A claimed he had acted under duress from El Atar – an acquaintance who had asked for a ‘favour’

· El had threatened him repeatedly before the acts in question (a long history of threats) and A submitted fearing that El may hurt/kill him or his family

· A appealed in relation to the trial judge’s directions on duress and against the severity of the sentence

Hunt J:

Ratio:

· The relevant test is the would have yielded formulation – however the use of ‘might’ instead of ‘would’ here has not amounted to a misdirection 

· The analogy between provocation and duress should be dismissed

Reasons:

Would vs. Might

· The relevant direction in relation to the objective test should be that ‘the Crown must establish that there is no reasonable possibility that a person of ordinary firmness of mind and will would have yielded to the threat in the way the accused did’

· Disagree with Cox J that the distinction between ‘would’ and ‘could/might’ is relevant since it only confuses juries as to the onus of proof upon the Crown – the issue is basically whether the Crown has eliminated any reasonable possibility that the accused acted under duress

· The jury is evaluating the behaviour of the accused by reference to a standard reasonableness, not a prediction as to the way in which particular individuals may behave

Provocation & Duress

· P is a partial defence (M to m) only whereas D is a complete defence (acquittal)

· Strongly disagree with Cox J in Palazoff as to the idea that a true analogy exists between duress and provocation

· Beyond the fact that both objective tests of reasonableness (D & P) ensure that accused persons with sensitivities falling outside the ordinary or common range of human temperaments are not permitted to escape liability for their actions, the analogy fails

· The objective test also often fails to take into account the fact that an ordinary person may act in any one of a number of ways in a particular situation

The Defendant’s Arguments

iv) question is ‘could or might’ not ‘would’

v) appellant’s knowledge and nature of threats are relevant in consideration

vi) in considering voluntariness evidence relating to duress must be considered

· (i) is dismissed as shown above

· (ii) the jury could not have failed to consider the nature of threats made – however despite admitting that the appellant’s knowledge was not expressly directed to by the trial judge, their attention was drawn to the evidence given by the accused on those matters

· (iii) admittedly the direction could have been better expressed, however the fundamental implication is there through the word ‘further’ which does not bring about the confusion the appellant complains of

(in terms of sentencing Hunt J set out various guidelines, amongst which):

· Crown must establish the acts were done voluntarily – must eliminate any reasonable possibility that he acted under duress
· Either: that there is no reasonable possibility that physical harm would be inflicted upon him if he did not do those acts, or;

· That there is no reasonable possibility that such was its gravity that a person of ordinary firmness of mind and will and of the same sex and maturity as the accused would have yielded to that threat in the way in the accused did

( Appeal Dismissed

Notes:

4) considerable disagreement over ‘would’ and ‘might’ and also relevance of ‘defendant’s background and other personal characteristics’ (South Aust) and ‘only the age and sex’ (NSW)

5) s.428F of Crimes Act applies to the reasonable person not the ordinary person of duress

6) Duress: ‘that virtually every person of ordinary (but not saintly) moral firmness would commit the offence’

· Warren, Coombes and Tucker (1996) 88 A Crim R 78 (SACCA)

Facts:

· appellants were members of the Dieri tribe 

· tension between the Dieri tribe and Arabanna tribe in the town of Marree over its native title

· on the day, the Dieri tribe were conducting a ceremony near Marree and the Arabanna saw that as offensive and provocation and sent Dean Ah Chee to give the Dieri a letter of warning

· but once Ah Chee arrived at Marree, he was beaten severely by the Dieri, including the appellant

· the Dieri argued duress on the basis that the Dieri tribal law meant that if Ah Chee was not punished they themselves would attract the same punishment for not beating and punishing Ah Chee.

Trial History:

· trial judge rejected the claim of duress and saw the appellant’s argument as a “specious afterthought”, and none of the appellants were acting under the threat of punishment under tribal law and that their will were not overborne.

· Also stated that if the claim of duress was allowed, it would contradict with Mason CJ in Walker v New South Wales (1994) 69 ALJR 111, which stated that the ‘…Australian criminal law does not, accommodate an alternative body of law operating alongside it.’

Doyle CJ:

· ruled that the trial judge erred in saying what Mason CJ said in Walker was inconsistent with the defence, as it had nothing to do with the present case

· the argument of the appellants was simply that they believed that they would be severely punished if they did not punish Ah Chee and had therefore acted under duress for the purpose of the general criminal law

· stating the general requirements for duress: ‘…the threats of harm must have overborne the will of the accused and must have been such that a person of ordinary firmness of mind and will might have yielded to the threat in the same way, and it has also been accepted that the threat need not to be of immediate death or injury but may be a threat of future harm.’

· Since the threat needs not to be one lawfully made, the appellants do not need to show that Aboriginal law operates alongside the Australian criminal law. It is sufficient for them to prove the general requirements of duress as mentioned.

· Thus, Doyle CJ saw it unnecessary to consider further questions apart from ruling that the trial judge was wrong in saying that the decision in Walker precludes acceptance of the defence.

( appeals against conviction and sentence must be dismissed

6.10.4: Duress and murder (p803)

· issue is whether duress is available as a defence to a charge of murder or related homicide offences for a principal offender or an accomplice

· in McConnell [1977] 1 NSWLR 714 and Darrington and McGauley [1980] VR 353, it is determined that the defence of duress is denied only to a person charged with being a principal in the first degree to murder. In SA, duress is not available for murder at all

· the House of Lords in Howe [1987] AC 417, Lord Hailsham ruled that duress is not allowed for murder (whether it is first or second degree to murder and the defence is also not available to an accessory to murder)

Notes:

3) it was ruled by the majority in Gotts [1992] 1 ALL ER 832 that duress was not available to a charge of attempted murder

4) The Criminal law Officers Committee rejected the reasoning of the House of Lords in Howe and Gotts and did not recommend withholding duress from the principal in the first degree to murder. The committee considered that:

· the objective requirement in duress safeguard against any potential abuse

· there is no need to restrict the defence to when the requirement of free will being overborne can be applicable to all offences

· defence should not be limited to threats of death or serious bodily harm

6.10.5 Duress and battered woman syndrome (BWS) (p805)

· Runjanjic and Kontinnen (1991) 56 SASR 114 at 118-22 (SA CCA)

Facts: 

· Two female appellants were convicted of false imprisonment and causing GBH w/ intent

· Both were involved in a sexual r’ship w/ Hill, who was dominant and violent towards them. Hill directed them to lure a woman named Hunter to their house as he believed she possessed some property of Hill which had been stolen. 

· When Hunter arrived, she was detained and beaten severely by Hill. 

· The appellants admitted their role in ensnaring Hunter but (1) denied any knowledge of Hill’s plan to use violence and (2) argued that they were acting under duress. They appealed on the ground that the trial judge erred in refusing to admit evidence on BWS.

King CJ:

· Issue: whether evidence of BWS is relevant to the present case.

· Q’n for jury: whether the appellants were constrained by duress to participate in the crimes charged.

· Duress exists when the otherwise criminal acts are committed not out of choice but because the will of the accused is overborne by threats of death or serious physical injury in such circumstances that the will of a person of reasonable firmness might be similarly overborne.

· Condition to the above defence: the accused has not failed to avail himself of an opportunity which was reasonably open to him to render the threat ineffective.

· Test is Subj + obj: 

3) whether the will of the accused was actually overborne

4) whether the will of a person of reasonable firmness in his situation would have been overborne.

· The trial judge ignored the subj aspect of the test for duress and rejected BWS evidence on the basis that such evidence was irrelevant to the state of mind of the appellants. The thrust of having BWS evidence is to establish a pattern of responses commonly exhibited by battered woman, hence BWS evidence is relevant to the q’n whether the wills of these appellants were in fact overborne.

· BWS evidence:

· Concerned w/ what would be expected of women of reasonable firmness.

· Assists the ct in assessing whether women of reasonable firmness would succumb to pressure to participate in the offences.

· explains why even a woman of reasonable firmness would not escape the situation and participate in criminal activity.

· There exist some human situations that may be so special and so outside the experience of jurors and the ct that methodical studies need to be considered. In this case, insights gained by special study of BWS would not be shared by ordinary jurors. A just judgment of the actions of women in the situations of the present case requires the ct or jury to take into account insights from these special studies.

· All the American cases admitted evidence of BWS to deal w/ issues of self-defence or provocation on a charge of murder. King CJ said there is no distinction in principle b/w the admission of expert evidence of the BWS on the issues of self-defence and provocation and on the issue of duress. Hence, the ruling excluding the evidence on the ground upon which it was made was in error.

Notes:

· R v Lorenz:

· Ct held that ‘as a matter of public policy it is impt to ensure that the ambit of the defence is not expanded to relieve ppl fr crim resp’y for offences to which the coercion was not directed’.

· Winnett v Stephenson:

· Evidence of battered woman syndrome was admitted in relation to the defence of duress. Charges were dismissed.

· Romero (American case)

· Distinguished from other cases where BWS evidence was admitted because the accused did not kill her batterer but an innocent 3rd party. Hence, her choice to kill fell outside any acceptable notion of self-protection. 

3.1
 Assault 1
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Introduction

· Context is everything in Assault

· The law reflects social perceptions and ambivalence towards the use of violence

· Over the years greater awareness has led to more reporting of assault crimes eg. Domestic violence

Originally 2 separate offences of:

i. Assault – the crime of putting another person in fear or apprehension of an unlawful contact

ii. Battery – the actual application of force without consent, lawful excuse or justification

 
(now the law has collapsed into one single concept called ‘Assault’)


Assault classified into:

i. simple or common assault – dealt mostly summarily in Local Courts (s.61 of Crimes Act max penalty 2 years prison) 

ii. aggravated assaults – heavier penalties for more serious offences


Some interesting points about courts:  (Table p.810)

· Local courts dealt with the greatest proportion of Assault offences (24 000) and Higher courts dealt only with a small proportion (1040) in 98/99

· Outcomes for LC and HC respectively for ‘Fine’ (33%, 0.6%) and ‘Recognizance’ (43.5%, 24.8%) whereas for ‘Imprisonment’ (7.7%, 52.7%)

· A traditional aspect of assault has been the high number of charges which are subsequently withdrawn or dismissed eg. b/w 1978 and 1982 approximately ½ of all charges disposed of

· In recent years however, this trend has steadily fallen – police practices and social awareness

The Elements

(I) Actus Reus – ‘the unlawful contact or the act creating apprehension of such an unlawful contact’

· 
Zanker v Vartzokas (1988) – p.811


Facts:

· Woman accepted lift from man with van

· Man asks for sexual favours and woman rejects

· Man threatens woman with acceleration and ‘I am going to take you to my mate’s house.  He will really fix you up’

· Threat creating fears – woman leaps from moving van suffering bodily injuries

Issue:  Whether the defendant’s actions amounted to assault occasioning actual bodily harm


White J:

Ratio 

i. the feared physical harm (violence) did not have to be immediate, it may occur in the future, at times unspecified and uncertain 

ii. the threat could operate immediately on the victim’s mind but in a continuing way so long as the unlawful imprisonment situation continued

(Firstly considered trial judge’s reasoning for dismissing initial charge):

· Dismissed on the reasons that though the ‘fear was real’ and that the defendant had indeed ‘induced her’ it was not a ‘fear of immediate violence’
· Also considers defendant’s argument that unlawful imprisonment was the appropriate charge (not assault)

Macpherson v Brown 

· Points out that unlawful imprisonment and assault were separate offences

· However, Zelling J states that ‘this particular false imprisonment does encompass within it both the actus reus and mens rea of an assault … thus the finding guilty of assault should stand’

· Barwick CJ adds that ‘assault … does not necessarily involve physical contact’ (Phillips)


Application to this Case:

· A present fear of relatively immediate imminent violence was instilled in her mind from the moment the words were uttered (this expectation is the essential element)

· The defendant was in a strong position of power and influence

· There was no reasonable possibility of a novus actus interveniens


Appeal Allowed

Coincidence of actus reus and mens rea

· 
Fagan v Commissioner of Metropolitan Police [1969] – p.818


Facts:

· A constable directing a man in car how to park his car

· Appellant drove car towards police and stops with wheel on his foot

· Police says ‘Get off, you are on my foot’ but appellant does nothing

Issue:  Whether the (dubious) facts proved by the prosecution amounted in law to the crime of assault


James J:

Ratio

i. The provocative conduct of the defendant could not be regarded as being merely an omission or inactivity
ii. The act constituting battery became criminal from the moment the intention was formed to produce the apprehension which was flowing from the continuing act (it was not criminal at the point of inception since intention was not an element) 


Reasons:

Ratio (i)

· To constitute assault some intentional act must be performed (mere omission = no)

· Problem: defendant did not act as such but rather just an omission or failure to remove the wheel as soon as he was asked – this cannot amount to assault

· The crucial question then:  whether the act was said to be complete (1) when the car came to rest on the foot, or (2) is the act regarded as a continuing act operating until the wheel was removed (the latter distinction is thus preferred)

Ratio (ii)

· It is not necessary that MR should be present at the inception of the AR; it can be superimposed upon an existing act


Bridge J (dissent):

· The appellant’s fault is the omission to remove car from police’s foot – this is not an act and so assault cannot be established


Appeal Dismissed

(II) Mens Rea – generally constituted by the intention to effect an unlawful contact or to create an apprehension of imminent unlawful contact in the mind of the other person

· 
MacPherson v Brown (1975)


Facts:

· Student protest where students prevented a lecturer from passing through and caused him to fear for his personal safety

· No actual physical contact

· Special Magistrate held that the df had been reckless and ought to have known that his conduct could have given reasonable grounds for apprehending an infliction of physical force


Bray CJ:

Ratio - ‘recklessness’ in the sense of criminal negligence cannot constitute the mens rea for assault


Reasons:

· Df was judged not upon what he actually foresaw but by what he should as a reasonable man have foreseen (objective guilt)

· This action would lie for a negligent assault but in principle it should not be a crime
· The following analogy illustrates Bray CJ’s point: if the Crown’s case were correct a man who drove negligently down the street putting a pedestrian in fear of injury might be guilty of an assault even if he did not know the pedestrian was there or direct his mind to any such possibility


Appellant entitled to an acquittal – appeal allowed and charges dismissed

Aggravated Assault


Assault with further specific intent

· Not only had the necessary MR but also intended that some greater level of harm be inflicted (eg. actual or GBH) or that the assault be part of another crime

· Pros must prove the further specific intent


Assaults causing particular injuries

Common law divides aggravated assault injuries (short of death) into 3 basic categories:

i. Actual bodily harm – 

· Need not be permanent but more than merely transient and trifling 

· ordinary meaning of words 

· includes ‘psychiatric injury’ (Chan-Fook) but does not include mere emotions

ii. Grievous bodily harm (GBH) – 

· s.4 of Crimes Act
· including any permanent or serious disfiguring of person

iii. Wounding –

· Requires an incision or puncture in the skin

· Police have wide discretion in whether to charge common or aggravated and do not simply use a single criterion based upon injury


Notes:

· Model Criminal Code recommended replacement common law terms (3 above) with ‘Harm’ and ‘Serious Harm’

· Clarence – ‘assault occasioning actual bodily harm’ did not extend to punishment of husband knowingly infect unsuspecting wife with gonorrhea – based on principle that husband cannot in law be guilty of any sexual assault upon his wife

· Infecting others known as to cause another person to contract ‘a grievous bodily disease’ – ignorance of existence of condition is a defence


Assaults on victims of special status

· Specially protected status deserving of greater penalties eg. children of particular age, wives, children, servants, clergy, police officers and similar officials, crew of aircraft or vessel

2 Important issues: 

i. whether officer was actually acting ‘in the execution of his/her duty’

ii. whether it is necessary for pros to prove that df knew (or recklessly indiff to fact) that he was assaulting a police officer in the execution of his/her duty

· 
Reynhoudt (1962) High Court – p.827


Facts & Issue:

· df assaulting police officer in the execution of his duties

· whether the trial judge had erred on directing that the Crown need not prove that the accused actually knew that the person assaulted was officer in execution duties

· Victorian CCA decided direction was incorrect, quashed conviction and ordered new trial


Dixon CJ & Menzies J:

Ratio – the Crown need not prove that the accused knew that the person assaulted was officer in execution duties (the trial judge’s direction was in accordance with the law)

Victorian CCA decision reversed and conviction reinstalled (seriously guys that’s all that’s relevant)

Consent to Harm

Issue is whether the recipient of intentionally inflicted physical harm can be said to consent to its infliction – a consent to assault?

· 
Brown
 [1993] – p.831


Facts & Issue:

· Group of 5 men engaged in consensual, sado-machoistic, homosexual activities – no victims had complained

· Whether trial judge erred in ruling that the pros did not have to prove lack of consent by the victim

· Emphasised point of law of general public importance


Lord Templeman:


Ratio

If a victim has consented to the assault there can be no conviction, however, this court is not prepared to invent a defence of consent for S&M encounters for reasons of policy issues and public interest


Details:

· Each appellant was therefore guilty unless the consent of the victim was effective to prevent the commission of the offence or effective to constitute a defence

· Some forms of violence are not punishable under criminal law eg. contact sports, surgery, tattooing – they are lawful activities

· Where the violence breaches the peace (ie. Injurious to public as well) then there is no defence of consent (it is immaterial)

· Can the defence of consent extend to S&M encounters?  It is a consideration based upon public interest issues


Lord Mustill:

Ratio – the acts in question are consensual private acts which are not offences against the existing law of violence

Details:

· Questions of private morality – not for the criminal law to judge – standards to be upheld by the individual

· As a general rule, it is an unlawful act to beat another person with such a degree of violence that the infliction of bodily harm is a probable consequence and when such an act is proved, consent is immaterial


Appeals Dismissed

3.2
Assault 2

	Note before reading: this class is quite useless, might as well go to bed. D Brown’s article is a waste of time. For people who want to read but aren’t too overly enthusiastic, I have provided a concise summary:

violence / assault = usually by men, either in confrontations of domestic situations but mostly hidden. Times all stats by 8 and you’ve got stats for Aboriginals. Lots of women get beaten up so we have laws now, AVOs usually stop the violence. Stalking and intimidation is also not allowed.


7.6 PATTERNS OF VICTIMISATION

Key themes in considering patterns of personal violence:

(i.) Largely hidden nature of violent crime. Rate of under reporting far higher for violent crime than for property crime;

(ii.) Familial or relational nature of violence – violence in Australian society involves ppl who are known to each other, eg: intimates, friends, acquaintances or those who have a pre-existing relationship. National Victim Survey 1993: offender was known to victim in ½ of assault cases and 1/3 of sexual assault cases.
(iii.) Important exceptions to familial nature of violence: male violence against women, adult violence against children (gender & age differences in violent behaviour); and Violence involving social & group differences (eg: racist violence, violence against gays and official / institutional violence perpetrated by state agents).

R Hogg and D Brown, Rethinking Law and Order
1998, 43 – 78

· “Interpersonal violence = a process” → “a form of personal interaction”.
· Certain patterns of social relations / interaction provide opportunities & contexts within which violent events occur, eg: alcohol usage in leisure contexts.

· Nature & seriousness of violent interactions depend upon access to socially sanctioned means of violence (access to weapons or physical / cultural “training”)

· 2 types of violent interactions which acct for the majority of violent crimes:

(a.) Confrontational violence btw males, typically young & of marginal socioeconomic status; and

(b.) Violent interaction btw family members & other intimates.

· Most instances of intra-family violence not reported.

· Aspects of domestic violence may be neglected becoz such a small number is reported and generalizations are made on the highly select sample of known victims; eg: variable seriousness / duration of violence, diff options available to diff victims, social, economic & cultural factors.

· Poorer victims of domestic violence, victims wif children or victims who are socially isolated (eg rural ppl) have fewer options & greater difficulties in dealing wif the problem.

· Women and children lack alternative sources of income, access housing / labour mkt, or emotional supports → less likely to terminate or ∆ violent relationships.
Violence among men
· Large part of interpersonal violence → confrontational interaction btw men, usually young and from marginal socioeconomic backgrounds, where alcohol use is an important cultural & situational ingredient.

· Death uncommon and usually unintended outcome but serious injuries are.

· Vast majority of non-fatal violent incidents not reported to police, and even if reported, many are not regarded by police as worthy of action unless they breach the peace (offence against public order) or result in serious injury.

· Majority of homicides in Aust involve male as both offender and victim.

· Aust. Males experience much higher mortality rates from suicide and fatal accidents. 1988: 80% of suicides in NSW by men; 72% traffic accident deaths involved men; 78% of deaths resulting from accidents other than traffic accidents involved men.
· Propensity of some young males to engage in dangerous behaviour explain disproportionately high rates of male homicide and other violent male deaths.

· Wallace homicide study in NSW (1968-81): ¼ deaths were confrontational homicides involving male as offender and victim in almost all cases.
· Confrontational homicides → offender and victim usually known to each other, usually not from long history of conflict but from alcohol, verbal altercations over a minor insult or dispute. Fatal outcome most often results from nature of interaction rather then intent of offender. Frequently no weapons.

· Serious assaults usually from altercations btw young males. Male victims 75%, male perpetrators 85%; from Police date.
· Police data understate incidence of confrontational assaults arising out of male leisure activities and interactions, such assaults less likely to be reported. Eg: violence in licensed premises.

· Hospital based injury surveillance: NISPP: 80% involves males usually young.
· NISPP: 30% of intentional injuries are to children <14yrs.
· National Victim surveys: violence usually male.

· 2/3 of assaults not reported to police.

Violence among family members
· Violence among family members involves inequalities of power and strength, often ongoing, and bound up wif emotional and material dependencies, can have lasting and destructive emotional and psychological effects on victims.

· Family violence: male on female, parent on child victimization, usually one sided.

· Are the same men involved in confrontational and family violence? 

A: No. Evidence says domestic violence not confined to age groups or socioeconomic strata (as confrontational violence is). Many men in confrontational violence are single and do not live with intimates. Many men violent towards other family members but never mingle in male confrontations.

· ½ of homicide deaths from intimate relationships, 1 in 5 involve spouses or de facto spouses and 1 in 5 involve parent/child, siblings or in laws.
· Homicide frequently occurred when a relative intervened on behalf of an abused spouse or an older son retaliated against a father who had abused family.

· 3 of 4 homicides arise from sexually intimate relationships committed by men.

· Women were by far at greatest risk of being killed and rarely killed.

· Women are more likely to kill offspring then men; women more likely to kill infants and young children. See bottom of page 853 for stats.

· Australian National Crime Victim Surveys 1993: only 1/3 of assaults and ¼ sexual assaults reported to police. 73% of crime where offender is relative is unreported to police. ½ of non-sexual assaults and 33% of sexual assaults involved a relative.
· 60% of homicides are by “unskilled workers”.
· Unemployment is a significant factor in homicide: 1/3 of male offenders and 2/3 of female offenders were unemployed.
· Court based studies: most domestic violence victims are women with no employment but on welfare and usually endured violence over long time. Middle and upper class more likely to endure violence.

· To get around hidden problem, go beyond criminal system and to civil or family courts. 

· Criminal justice system → whilst important is not an overly big part in domestic violence prevention and control.

Marginalisation and violence in Aboriginal communities
· Aboriginal communities with chronic levels of violence tied with other problems: under-employment, bad and overcrowded housing, horrific health standards, alcoholism, limited education opportunities. These factors produce and sustain problems.

· Caused by gov’t policies of dispossession, resettlement, segregation, family breakup.

· Aboriginal communities affected by unemployment and poverty → which fosters high levels of intra-community violence. Btw 1968 – 86, Aborigines’ homicide rate was 7 times that of general popn. Aboriginal homicides predominantly familial or communal phenomenon: 87% victims killed by another aboriginal.
· Evidence suggests that level of non-fatal & domestic violence is also very high.

· Violence usually becoz of altercations or minor acts of provocation occurring in course of drinking sessions in which all parties were drunk.

· Interpersonal violence is merely response to the crap conditions aborigines are under.

· Usual solutions to violence – prosecution and incarceration of the perpetrators do not mitigate the problems in most cases.

7.7 DOMESTIC VIOLENCE AND LEGAL CHANGE

Levels of reported domestic violence are high (notwithstanding that even more is unreported). NSW Ombudsman’s office 98-99: police utilized more resources responding to domestic violence incidents then any other crime.

1998: Police responded to 76,733 incidents or domestic violence and laid 17,089 charges. ABS Survey in 1996: 7.6% of women in marriage or de facto relationship had experienced physical violence by a partner at some time during the relationship.

History

J Allen, “The Invention of the Pathological Family: a historical 

study of family violence in NSW”

in C O’Donnel and J Craney (eds), Family Violence in Aust (1982) 1-2, 19-20

· Violence in working class relationships → usually involvement of criminal system.

· Violence in petit bourgeois class relationships → usually leads to divorce.

· Dependent wives across the class spectrum vulnerable to domestic violence.

· Petit bourgeois violence more likely to arise from specific or particular issues and incidents rather than being structural and long standing. Common Solution: usually wife left and found employment – usually as low paid employees.

· Services of wife expensive to obtain and Men can’t do house work (True! – Mark).

· 20th Century Divorce law reforms → the sphere of Family Law to deal with domestic violence. Only when attack amounted to attempted murder or malicious wounding was the intervention of criminal law enforcement deemed appropriate.

· BUT – family law litigation had high costs.

· Working class women were the ones most in need of effective remedies against violence.

Legislative Changes

In the latter part of 20th century → shift in policy towards more criminal justice intervention:

(a.) Establishment of Task Force on Domestic Violence in 1980; and

(b.) Legislative reforms of Crimes (Domestic Violence) Amendment Act 1982.

The legislation:

(i.) Aims to make the police and courts more effective in dealing with domestic violence;

(ii.) Deal with domestic violence as an assault;

(iii.) Established procedure whereby a person who reasonably feared violence from their lawful or de facto spouse, regardless of whether cohabitation had ceased, could obtain an Apprehended Domestic Violence Order (ADVO);

(iv.) Crimes Act s 547AA: ADVO → impose restrictions on that spouse’s conduct for up to 6 mths. The grounds for an ADVO included molestation and harassment, and application could be made either by a police officer or by the victim;

(v.) Crimes Act s 4: Domestic violence offence = all assault and sexual assault offences committed by one spouse upon the other spouse, including couples legally married, in de facto relationships, or separated or divorced.

(vi.) Crimes Act s 407AA: [amendment] A spouse can now be a compellable witness in prosecutions for domestic violence, subject to a limited judicial power to exempt the spouse from giving evidence;

(vii.) Crimes Act s 357 G: Clarified police power to enter private premises where a domestic violence offence is suspected to have occurred, or is occurring, and made provision for police to obtain telephone warrants where entry was denied;

(viii.) Bail Act 1978: introduction of new special Domestic Violence Bail Form (Form 7A) to afford protection to victims of domestic violence.

· Police instructions redrafted to draw attention to new provisions and to instruct police to lay charges against alleged offenders rather than require the victim of domestic violence to sign the charge book.

· Domestic violence liaison officers created.

· Monitoring committee established to evaluate the reforms and consider other issues in Domestic violence such as access to legal aid, legal representation, community education and training, and services, including women refuges and housing provisions.

BOSCAR: substantial increase in the number of domestic violence matters formally dealt with by the police;↑ in proportion of cases initiated by police;↓ in rate of withdrawal of charges by police;↑ in rate of withdrawal by privately brought charges; no. of ADVO issued↑. Problems included obtaining legal representation for ppl seeking ADVOs, delays in having matters heard and a high rate of breaches of ADVOs. For exact stats see pg 859.

The Current Law

1987: Pt 15A added to Crimes Act.

1999: Significant amendments by the Crimes (Apprehended Violence) Act 1999 which defined the objects of Div 1A (which governs ADVOs). The specification of objects is loosely based on the approach of the New Zealand Domestic Violence Act 1995.

Objectives and Grounds for ADVO under Legislation: The objectives of the legislative (Section 562AC) and the grounds for an ADVO (section 562AE) are reproduced on page 860.
Domestic Relationships:  A domestic relationship is defined in s 562A(3): including spouse (including de facto spouses), intimate personal relationship (whether sexual or not), persons living or who have lived in the same household, persons in a relationship of ongoing, dependent care, and relatives. Definition applies for same sex relationships.

Prohibitions and Restrictions of an ADVO: 
s 562D → Prohibit and restrict approaching the protected person or premises of the person (occupation and work places). Defendants can’t possess firearms.

s 562BC → Defendant can’t intimidate or stalk the protected.

s 562BD → Order extend to protect other persons with whom the protected person has a domestic relationship with.

s 562BE → Court must make an order when the defendant pleads or is found guilty of a domestic violence offence.

s 562BF → Court must make an interim order upon a charge for a domestic violence offence.

What is a domestic violence offence:

s 4 → Defines a domestic violence offence as to include personal violence offences and certain damage to property offences committed against persons in a defined domestic relationship. 

Duration of an ADVO and punishment of breach:

Duration of an ADVO to be specified by the court. Contravention of ADVO is an offence arrestable w/o warrant and punishable by up to 2 years imprisonment or 50 penalty units or both.

Bail Act 1978 s 9A: presumption in favour of bail is removed for most domestic violence offences, including breach of an ADVO.

Other sections:
s 562BB: granting of interim orders.

s 562BBA: clerk of the court may make interim order under certain circumstances.

s 562H: police can call to make interim order under good reason

s 562NB: names of children involved not to be published.

s 562NC: names of others involved (such as the protected) not to be published.

s 562U: can register external protection orders from other states and NZ.

s 562Z: minister is to review this part.

The Crimes (Apprehended Violence) Act 1999 created 2 distinct types of orders:

1.) Apprehended Domestic Violence Orders (ADVO: s 562AE); and

2.) Apprehended Personal Violence Orders (APVO: s 562AI).

The grounds for the orders are the same, but under s 562K the justice has the discretion to refuse APVO if it has no reasonable prospect of success. There is presumption AGAINST exercising this discretion where the matter alleges violence on the basis of race, religion, homosexuality, transgender status, HIV/AIDS or other disability. An APVO complainant may have costs awarded AGAINST them if “just and reasonable” (s 562N(1)). An ADVO complainant will only have costs awarded AGAINST them if court is satisfied the complaint was frivolous or vexatious. Further difference btw ADVO and APVO relate to the application of the objects relating to the safety and protection of people who experience domestic violence (s 562AC).

1989: Crimes (Apprehended Violence) Amendment Act extended scope of orders to all persons who feared either personal violence or molestation or harassment whether they were in a domestic relationship or not. This has been critised to have lessened the effectiveness of the legislation – see page 862 indented paragraphs.

In the 1990s, there was an explosion in the number of applications for AVOs and number of applications granted. See bottom of page 862 for exact stats.

Ineffective policing regarding AVOs lead to changes in procedural directions for the police in 1999. See page 863.

Research examining the effectiveness of AVOs

NSW Bureau of Crime Statistics and Research – examines the experiences of a sample of people granted AVOs in six local courts in Sydney. See page 863 for exact statistics. The trends were that majority had experienced abuse on more than one occasion and for a period of time before applying for AVOs. Basically the AVOs helped stop abuse but where the AVOs were breached, there was somewhat inadequate action

Young, Byles and Dobson’s “The effectiveness of Legal Protection in the Prevention of Domestic Violence in the Lives of Young Australian Women” in AIC Trends and Issues in Crime and Criminal Justice No 148 (2000) – See page 864 for exact statistics. Basic trends were: Almost half had been subjected to serious violence and had been injured. Reports methods of serious violence and relationship status of the sufferer at the moment (of the report). Also examines the breakdown of situations which women will seek legal intervention. The legal intervention sought included police and courts, the combination of the both were most effective and seeking legal intervention did not make things worst for women. See page 865 for more detailed stats.

Notes:
1.) Lists other services for the victims of domestic violence. See bottom of page 865 for the list and what they do.

2.) Model national domestic violence laws have been proposed under the Partnerships Against Domestic Violence program (see note 1 for more detail) rather than the Model Criminal Code project. Model laws are confined to defined domestic relationships and a breach is punishable by fines up to $24000 or 1yr imprisonment.

3.) NSW government has been cautious but supportive to provision of programs for perpetrators. Many argue such programs may decriminalise domestic violence as it offers a soft option out. Support is contingent upon the programs being confrontative to male offenders and emphasizes protection to women and children.

4.) “Presumptive arrest” adopted after it showed in US that arrest was the most effective method in stopping domestic violence. However, replication of the tests from US showed that there was no specific deterrent effect from arresting. More recently, it has been found, unemployed ppl become more violent after arrest and employed ppl become less violent.

5.) Chris Devery at the NSW Bureau of Crime Stats found a significant correlation between domestic homicide and reported non-fatal domestic violence and between both and social disadvantage. He concluded that “there is a relationship between domestic violence and class”. His conclusion was not favourably received by some women’s groups. D Brown and R Hogg (God save us from anymore of their useless articles, it takes TWO of them to write a useless article, I can write one all by myself – Mark) explains that this response by women groups is because it undermines their slogan of “Domestic Violence happens everywhere”. Some women believe all women are exposed to violence by male, this notion is severely critised by Allen, Brown and Hogg. Other findings confirm Devery’s report.

Stalking and intimidation

· The requirement in assault that there be “an immediate prospect of the threat being carried out” creates problems in prosecuting those who “stalk” or intimidate another.

· Stalking and intimidation may feel menacing to the victim but the threat is often unstated and the immediacy of the prospect of violence is pen to question.

· As a result anti-stalking and intimidating laws have been established: in NSW, this is the Crimes (Domestic Violence) Amendment Act 1993.

s 562AB → stalking or intimidation with intention to causing fear of physical or mental harm is liable to imprisonment of 5yrs or a fine of 50 penalty units or both.
s 562A → defines what stalking and intimidation is: see page 868.
· Stalking is a “table 2” offence under the Criminal Procedure Act 1986, as amended 1995, and thus ordinarily will be dealt with summarily, unless the prosecuting authority elects otherwise.

· In 1999, 382 persons charged in local courts with stalking, 83.5% convicted, 1.3% dismissed by Mental Health Act, 15.2% were acquitted; over half had pleaded guilty.
Notes:
1.) s 562AB was amended by the Crimes (Apprehended Violence) Act 1999 so as to require an intention to cause the other person to fear physical or mental harm. The previous provision required proof of an intention to cause personal injury. The amended requirement recognises that many stalkers do not necessarily seek to arouse a fear of personal injury; often the purpose of a stalking campaign is to maintain control or to inflict psychological harm.

2.) Difficulties may still arise when the stalker is for example, under a delusion that the other person is not in fear of mental or physical harm and is actually in love with the stalker. Some jurisdictions do not confine the offence to intentional results - It is immaterial whether the person doing the unlawful stalking intends that the stalked person be aware the conducted is directed at the stalked person. The model criminal code says the intentional to harm is important so as not to stigmatized minor nuisances.

3.) A new s 31 inserted into the Crimes Act by the Crimes (Threats and Stalking) Amendment Act 1994, creating an offence punishable by imprisonment up to 10 yrs for a person who maliciously and knowing its contents, sends or delivers, or directly or indirectly causes to be received, any document threatening to kill or inflict bodily harm on any person.

4.1
SEXUAL ASSAULT 1
INTRODUCTION pp870

· issues surrounding sexual assault or rape are highly contentious

· significant feminist contributions have been made to the legal and political analysis of sexual assault

· the common law term “rape” has been replaced in some jurisdictions: the NSW legislation uses the term “sexual assault”

· Victoria retains the term rape

· different terms tend to constitute the phenomenon in different ways

· adoption of the term “sexual assault” in NSW was an attempt to emphasise that rape is a crime of violence against women, diminishing the importance of consent and reducing the focus on the sexual element

· some argue this is a “de-sexualising” of rape

· in drafting the Model Criminal Code, the committee recommended against using either “rape” or “sexual assault” and opted for “unlawful sexual penetration”

(Fraser  pp870

· in his judgement, Wootton J points out the community’s increased revulsion towards the offence of rape, the “terrible affront to human dignity, and the cruel invasion of human privacy…the humiliating denial of freedom and equality”

· “the terrible psychological wound involved when male violence and aggression forces a woman’s participation” in such an act

PATTERNS, CONTEXTS AND DEFINITIONS  

(R Hogg and D Brown, Rethinking Law and Order  pp870

· official crime data provide a misleading picture of the nature and circumstances of most sexual violence

· central problem: the notorious under-reporting of the incidence of violence against women in which the victim was know to the offender, either intimately or casually

· 1983 National Victim Survey: 1 in 3 alleged sexual assaults involved relatives

· study by Bonney 1985: almost half of all cases of sexual violence occurred between persons known to each other as friends, acquaintances, family, neighbours or work associates

· victims who know their assailants are less likely to report the crime

· 1993 National Victim Survey: only 1 in 4 incidents of rape are reported

· when women do report it, they face greater difficulties than in any other category of crime in convincing police that their complaints are valid – before the sexual assault law reforms in NSW, more than half of the reported rapes were rejected by police, indicating the official reluctance to respond to many allegations of sexual violence

· Elizabeth Wilson indicates that instead of looking for rapists – a special type of man, “we should concentrate on the act of rape”

· some men assume their definition of sexual encounters should prevail over that of their victims – demonstrated by the widely shared view that when a women says ‘no’ to a sexual liaison, she does not necessarily mean it – even shared by judges, police officers, lawyers and juries

· the criminal justice system routinely focused on the victim-complainant’s conduct, sexual experience and reputation in determining the culpability of the alleges offender– the authors believe the law should not be complicit in this

· accepting a lift home form a party, or dressing/acting in a supposedly sexually alluring manner etc are conducts that have been commonly regarded as evidence of consent to sexual intercourse – police and judges have often been derisory in their treatment of complainants who have acted in such ‘sexually provocative’ ways

· the authors suggests that legal agencies such as the police can be directed not to give undue weight to such extraneous factors and be required, through administrative measures, to justify decisions not to record and investigate complaints of sexual violence

NOTES:

· only 15% of victims of sexual assault reported the offence to police: Aust Bureau of Stats
· under-reporting of sexual assault against males is likely to be higher than for females: NSW BOCSAR
· according to Bargen and Fishwick, the increased rates of recorded sexual assaults are probably a reflection of declining social and official tolerance of sexual assault, increased openness of discussion of sexual assault, improved police training etc

· prisoners are particularly vulnerable to sexual assault: Heilpern
· Naffine points out that contrary to what the lawyers say, “rape is neither easy to allege nor especially difficult to deny”, additionally the “ambiguous or passive rapes” are likely to be filtered out of the criminal justice system, the triable rape is therefore the untypical rape

SEXUAL ASSAULT LAW REFORM IN NSW  pp874

· Crimes (Sexual Assault) Amendment Act 1981 (NSW) replaced the common law of rape with a series of graduated offences of sexual assault

· definition of sexual intercourse was substantially broadened to include for example, anal intercourse and penetration with an object 

· s61B (category 1) inflicting grevious bodily harm with intent to have sexual intercourse

· s61C (category 2) inflicting actual bodily harm with intent to have sexual intercourse

· s61D (category 3) sexual intercourse without consent

· s61E (category 4) indecent assault

· Greg Woods believed the definitions of sexual assault offences should place primary emphasis upon the violence factor rather than upon the element of sexual contact

 Crimes Amendment Act 1989  pp875

· the central sexual offences are 

i) sexual assault 
s61I
ii) indecent assault 
s61L
iii) act of indecency 
s61N
· each of these three offences has a related aggravated version:

i) aggravated sexual assault 
s61J
ii) aggravated indecent assault
s61M
iii) aggravated act of indecency
s61O
· significant increase in penalties, the max for the “basic” offence increasing from 8 to 14 yrs and “aggravated” offence from 14 to 20 yrs

· reintroduced the need to prove non-consent in s61J (aggravated sexual assault)

· s61I – sexual assault –  “Any person who has sexual intercourse with another person without the consent of the other person and who knows that the other person does not consent to the sexual intercourse is liable to imprisonment for 14 years.”

· s61J – aggravated sexual assault – circumstances of aggravation include: 

(2)(a)  
“at the time of, of immediately before or after, the commission of the offence, the alleged offender maliciously inflicts actual bodily harm on the alleged victim or any other person who is present or nearby”

(b) threatens to do (a) by means of an offensive weapon or instrument

(c) alleged offender is in the company of another persons or persons

(d) alleged victim is under 16

(e) alleged victim is under the authority of the alleged offender

(f) alleged victim has a serious physical disability

(g) alleged victim has a serious intellectual disability

· s61K – assault with intent to have sexual intercourse 

(a) “maliciously inflicts actual bodily harm on the other person or a third person who is present or nearby”

(b) threatens (a)

· s61L – indecent assault – assaults another AND at the time, before or after the assault commits an act of indecency

· s61M – aggravated indecent assault – circumstance of aggravation same as those in subsections (c) to (g) in s61J 

· s61N – act of indecency – commits or incites an act of indecency with or towards a person 

· s61O – aggravated act of indecency – circumstance of aggravation same as those in s61M except subsection (b) is omitted  

· s61S removed the common law immunity for males under 14 for rape

· s61T abolished the marital immunity for rape

· s61P made it an offence to attempt to commit an offence under ss61I – 61O.  The attempt offences provide for the same max penalty as the commission of the completed offences

(L (1991) 103 ALR 577  pp877

· High Court indicated the common law that by marriage a wife gave irrevocable consent to sexual intercourse by her husband was no longer the common law

· upheld the validity of SA legislation abolishing the marital immunity

· similar view taken in England when the marital immunity was finally overruled in 1991 in R [1991] 2 All ER 257

( note that the abolishment of spousal immunity for rape occurred in 1991!

NOTES:

· sexual offences are often not prosecuted until many years have elapsed.  The charges laid are those arising from the law in operation at the time the offences were committed – repealed provisions are thus frequently prosecuted in the courts

· NSW BOCSAR monitored the operation of the 1981 sexual assault amendments and found:

· increase in the reporting of sexual offences of 15.4%

· increase in police acceptance of reports of sexual assaults from 53% to 78.3%

· increase of 11.5% in guilty pleas

· higher proportion of offenders sent to prison, from 70% to 83%

· in R v Crozier, the court held that mere presence of a person is not sufficient to be an aggravating factor “in the company of another person or persons” under s61J

· in RJS regarding circumstances of aggravation in the form of an “offensive weapon” under s61J(2)(b) (in this case a small pen knife), the court held that it was not necessary for the Crown to prove that the accused brought the knife to the scene intending to use it in a offensive manner.  It was sufficient for the Crown to prove the accused was using the object in an offensive manner at the time of the commission of the offence charged

· in Tout it was alleged the accused had threatened he would get a gun from his car and shoot the complainants if they did not agree to sexual intercourse.  The accused was charged with s61C(1)(b), it was held that it was not necessary that an offensive weapon actually be present, or that it be produced, for the threat to be constituted
· in 1989 the following definitions was inserted into the Crimes Act:
80A (1)
- “self manipulation” means the penetration of the vagina or anus of a person by an object except where the penetration is carried out for proper medical or other purposes


- “threat” means

(a) a threat of physical force

(b) intimidatory or coercive conduct, or other threat not involving physical force

SEXUAL ASSAULT: THE MENTAL ELEMENT  

INTENT TO HAVE NON-CONSENSUAL SEXUAL INTERCOURSE, BELIEF IN OR KNOWLEDGE OF, CONSENT  pp879

· the mental element for common law rape was discussed in DPP v Morgan
· the 1981 and 1989 legislative amendments in NSW preserved the Morgan requirement of subjective knowledge of lack of consent

· both s61I and 61J require the person “knows that the other person does not consent”

· knowledge requirement further elaborated in s61R(1) – person who has sexual intercourse who is “reckless as to whether the other person consents…is to be taken to know that the other person does not consent to the sexual intercourse”

(Law Reform Commission of Victoria, Rape: Reform of Law and Procedure  pp880

· the mens rea of rape is that the accused:

· was aware that the other person was not consenting to be sexually penetrated or

· was aware that the other person might not be consenting and intended to engage in the sexual act regardless of whether that person was consenting or not

· under the common law, an accused is not guilty of rape if he honestly but mistakenly believes that the other person was consenting, even if a reasonable person would not have made the same mistake

· some argued that an objective, rather than a subjective, standard should be used to determine the accused’s guilt

· this change would mean an accused who makes an honest but unreasonable mistake about consent would be charged

· the Commission decided the subjective mental element should be retained because:

i) a requirement that the accused’s belief in consent must be “reasonable” would involve significant departure from established principles of criminal law

ii) policy reasons for treating rape differently from other serious crimes are not persuasive

iii) meaning of “reasonableness” is difficult to interpret in the context of sexual assault

· courts have stressed the need to base culpability on the actual state of the defendant’s mind (the subjective test) as opposed to the objective test

· the subjective standard emphasises the importance of individual responsibility, and recognises that the “criminal law is designed to punish the vicious, not the stupid or the credulous”

· where rape is concerned, the forbidden act is not sexual penetration itself, but sexual penetration without the other person’s consent

· for a person to have the requisite intent for rape, he/she must not only have intended to sexually penetrate the other person, but must also have had at least some awareness that the person was not consenting

· a person whose belief in consent is genuine, even if unreasonable, lacks that type of awareness

· the main policy reasons argued for the objective standard is that:

· convictions in rape trials are too hard to obtain due to the problem of proving the mental element

· rape is a serious social problem and there is an urgent need to educate the community to take more care in the conduct of there sexual relations

· the Commission believed that the basic problem resulting in low conviction rates is not the difficulty of proving the mens rea, but that they jury usually has to choose between two quite different accounts of what took place between the accused and the complainant in rape trials – the Commission’s research confirmed that mens rea is rarely the main issue is rape trials

· in relation to the educational function of the criminal law, the Commission believes the law of rape can perform its educational role quite effectively without abandoning the subjective mens rea standard

· the basic problem of the objective standard is that there are different ways of formulating an objective standard, furthermore, if no account is taken of the accused’s education, background etc, the law runs the risk of punishing people for failing to comply with standards which they could not fairly be expected to have met

NOTES:

· Brennan J’s dictum in He Kaw Teh indicates there may be room for reconsideration of the mental element  of rape under the common law by the High Court

· the Model Criminal Code Committee recommended the adoption of a subjective test

· currently NSW, Victoria, SA, NT and ACT require subjective awareness, while the Codes of Queensland, WA and Tasmania do not contain a reference to belief or knowledge, the prosecution only need to prove that the sexual intercourse was voluntary and intentional and without consent

RECKLESSNESS AS TO CONSENT  pp884

· recklessness, in the sense of subjective advertance to non-consent is a form of mens rea for rape: DPP v Morgan
· in Hemsley (pp885), NSW CCA held that the Crabbe formulation, namely the requirement for advertence to, or foresight of, probable consequences, has NO application to rape or the statutory provision (s61R(1)) that a person who is reckless as to whether his victim consents shall be deemed to know that she does not

· Crown must establish beyond reasonable doubt that the accused was aware that the woman was not consenting or else realised she might not be and determined to have intercourse with her whether she was consenting or not: Daly (pp885)

· Kitchener  pp885

FACTS:

· complainant and her bf approached Kitchener, president of a motorcycle club, to ask if she could have a ride on one of the motor bikes, which he acceded

· complainant was driven by Kitchener to a dirt track – where the alleged sexual assault took place

· she alleged he forced her to have sex 

· Kitchener’s defence was that the sexual intercourse was consensual

NSW CCA:

(Kirby P:  pp885

· the failure of the accused to give a moment’s thought to the possibility of non-consent, or in other words, the total indifference to the consent of a person to have sexual intercourse is plainly reckless

· Crown must prove beyond reasonable doubt the requisite intent on the part of the accused, by showing that the accused is “reckless” as to whether the other person consents to the sexual intercourse

· this can be shown “not only where the accused adverts to the possibility of consent but ignores it, but also where the accused is so bent on gratification and indifferent to the rights of the victim as to ignore completely the requirement of consent”

· Carruthers J:  pp886

· appellants submitted that where an accused does not advert to the question of consent at all then the requisite mens reas has not been made out – rejected by the court

· we do not think a conscious advertence to the possibility of non-consent is necessary to a finding of recklessness under s61R(1)…a failure to advert at all to the question of consent, treating it as an entirely irrelevant factor, would amount to either knowledge or recklessness if consent was in fact withheld: Henning

· referred to DPP v Morgan, where
· Lord Cross of Chelsea stated: “rape imports at least indifference as to the woman’s consent”

· Lord Edmund-Davies stated: “the man would have the necessary mens rea if he set about having intercourse wither against the woman’s will or recklessly, without caring whether or not she was a consenting party”
· non-advertance to a possibility would be capable of being reckless
· where consent is withheld, a failure to advert at all to the possibility that the complainant is not consenting means that the accused is “reckless as to whether the other person consents” within the meaning of s61R(1)
· appeal dismissed
NOTES:

· Kitchener was applied in Fitzgerald v Kennard to indecent assault
SEXUAL ASSAULT: ACTUS REUS ISSUES  pp888

SEXUAL INTERCOURSE  pp888

· the common law offence of rape applied only to the penetration of the vagina by the penis

· s61H included most of the core sexual assault offences

· the most serious sexual acts may be prosecuted under one of the core sexual assault offences (s61I or s61K), leaving more minor sexual touching to the less serious offence of indecent assault (s61L or s61M)

· s61H (1) Crimes Act 1900

(a) sexual connection occasioned by the penetration to any extent of the genitalia (including a surgically constructed vagina) of a female or anus of any person by:

(i)  any part of the body or

(ii) any object

except for medical purposes; or

(b) sexual connection occasioned by the introduction of any part of the penis into the mouth of another; or

(c) cunnilingus; or

(d) continuation of sexual intercourse as defined in (a) – (c)

NOTES:

· the definition of sexual penetration recommended by the Model Criminal Code Committee refers to genital and anal penetration by any part of the body and penetration of the mouth by the penis

· in England, new provisions (s142(1) and (2) of the Criminal Justice and Public Order Act 1994) allows for both male and female victims, but continues to confine offending to males

CONSENT  pp889

· not positively defined in the Crimes Act

· s61R(2) Crimes Act 1900

without limiting the grounds upon which it may be established that consent to sexual intercourse is vitiated:

(a) a person who consents:

(i)  under a mistaken belief as to the identity of the other person; or

(ii) mistaken belief that the other person is married to the other person,



is taken not to consent; and

(a1) 
a mistaken belief that the sexual intercourse is for medical or hygienic purposes is to be taken not to consent

(b) a person who knows the other person consents under a mistaken belief referred to in (a) or (a1) is to be taken to know that other person does not consent

(c) person who submits to sexual intercourse as a result of threats or terror, whether the threats are against the person who submits to the sexual intercourse or any other person, is to be regarded as not consenting

(d) person who does not offer actual physical resistance to sexual intercourse is not to be regarded as consenting

CONSENT INDUCED BY FORCE  pp889

· s61R(2)(c) and (d) state that submission to sexual intercourse as a result of threats or terror (including threats directed against another person) and the failure to offer physical resistance are not to be regarded as consent

· Woods noted “in practice it may be difficult to secure a conviction for rape without evidence of at least some physical or at least verbal resistance, but this is purely an evidentiary problem”

· in Clarke,  pp889

· complainant alleged he had been sexually assaulted by a fellow prisoner, Clarke, who said he will protect him if he had sexual intercourse with him

· one of the grounds of appeal was that the trial judge should have directed the jury in accordance with Holman: that consent may be “hesitant, reluctant, grudging” but still constitute consent

· court unanimously quashed the conviction, holding the trial judge did not properly direct the jury

· Simpson J (held there was no error constituted by the failure of the judge to give a Holman direction): consent for the purpose of NSW law, means consent freely and voluntarily given

NOTES:

· Model Criminal Code Committee recommended the adoption of a positive definition of consent as “free and voluntary agreement”

· in the English case, R v Olugboja, court held there is difference between consent and submission and that apparent acquiescence after the penetration does not necessarily involve consent

· in a 1993 SA rape case, the CCA by majority held that the direction (that there is nothing wrong with a husband, faced with his wife’s initial refusal to engage in intercourse, in attempting to persuade her, which may involve a measure of rougher than usual handling…) was an error in law

· Perry J indicated that the “rougher than usual handling” direction was apt to convey the impression that consent might be induced by force

· King CJ, dissenting, noted the trial judge’s direction were not an error of law

CONSENT INDUCED BY FRAUD AND MISTAKE  pp891

· s61R(2)(a)  provides that consent obtained through a mistaken belief as to the identity of the other person or under the mistaken belief of marriage is not to be taken as consent

· the common law tend to focus on the notion of mistake rather than the fraud inducing the mistake

· the common law has developed distinctions between fraud as to the nature of the act and the identity of the parties on the one hand, and other forms of fraud

(GD Woods, Sexual Assault Law Reform in NSW: A commentary on the Crimes (Sexual Assault) Amendment Act 1981 and Cognate Act   pp891

· three types of mistake on the part of the victim:

i) mistake as to the nature of the sexual act

ii) mistake as to the identity of the other party (ie whether he is person A or B) – covers situation where a man takes advantage of a sleepy or drunk woman, pretending to be her husband



- identity does not include personal characteristics, such as being wealthy

iii) mistake as to some qualification or aspect of the character of the other party (eg “My name is Louis B Mayor, I can put u in the movies”)

· a person who consents to sexual intercourse with another because of a false belief that the other is a film star cannot claim to have been sexually assaulted, no matter whether this false belief was deliberately fostered by the other party

· at common law even so outrageous a misrepresentation as occurred in Papadimitropoulos (that a bureaucratic exchange at a registry office was in fact a form of marriage) did not negate consent for the purposes of the law of rape – there was no fraud as to identity and no misapprehension as to the physical nature of act 

· this situation is covered by s66 of the Crimes Act, which refers to “false pretences” and “illicit carnal connection”

pp892

· the common law only recognises mistake as to what is being done as vitiating consent, ignoring the importance of an “understanding or appreciation of the significance of those acts”: Bronitt

· a clear example of this distinction was Mobilio, where it was held that a radiographer who had inserted an ultrasound transducer into the vaginas of patients, not for medical purposes but for sexual gratification, was not guilty of rape, as the patients’ mistake did not go to the nature and character of the act

· the Violence Against women and Children Law Reform Task Force argued that the existing limits as to what constitutes coercion are artificial and unjustified

· s64A Crimes Act 1900 – sexual intercourse procured by intimidation, coercion and other non-violent threats
· s61A(1) “non-violent threats” means intimidatory or coercive conduct, which does not involve a threat of physical force

· s61A(3)  a person does not commit an offence under this section unless the person knows that the person concerned submits to the sexual intercourse as a result of the non-violent threat

· in Victoria, s36 of the Crimes Act 1958 states that “consent” means free agreement
CONSENT:SHIFTING, BLURRING, CLARIFYING  pp893

· the 1991 Victorian formulation in which consent, in terms of “free agreement”, is not present may be seen as a shifting of the boundaries between sexual assault and lawful sex, and extension which incorporates a wider variety of coercion
· Ngaire Naffine points out that a major problem with shifting and then clarifying the line which divides uncoerced sex from rape is that in a patriarchal culture such distinctions are constantly being blurred – heterosexual sex can be coercive, even when there is no overt violence or struggle
(Carol Smart, Feminism and the Power of Law  pp894
· in rape cases guilt and innocence are dependent on the outcome of whether there was consent/con-consent
· a woman may agree to a certain amount of intimacy, but not sexual intercourse, however in the legal model, consent to the former is consent to full intercourse
· there is no room for the concept of submission in the dichotomy of consent/non-consent which dominates the rape trial, yet in fear of future violence or losing a job, women may submit unwillingly to sex – however in legal terms, submission fits on the consent side of the dichotomy
(Cathrine A MacKinnon, Feminism, Marxism, Method and the State  pp895

· the law distinguishes rape from intercourse by the woman’s lack of consent coupled with a man’s (usually) knowing disregard of it
· a feminist distinction between rape and intercourse lies instead in the meaning of the act from the woman’s point of view
· sex inequality
· non-consent in law becomes a question of the man’s force or the woman’s resistance or both
· the author emphasises that the problem with rape cases is that the injury of rape lies in the meaning of the act to its victims, but the standard for its criminality lies in the meaning of the same act to the assailants – rape is an injury from women’s point of view, yet it is only a crime from the male point of view
· when a rape prosecution is lost on a consent defence, the woman has not only failed to prove lack of consent, she is not considered to have been injured at all
· rape law reflects the sex inequality of the society not only in conceiving a cognisable injury from the viewpoint of the reasonable rapist, but in affirmatively rewarding men with acquittals for not comprehending women’s point of view on sexual encounters 
(J Vega, Coercion and Consent: Classic Liberal Concepts in Texts on Sexual Violence pp896

· two rivalling views – either women’s lives are ruled by force and all sexual relationships are variations on this, or one acknowledges an area of sexuality ruled by freedom of choice, set apart from the area of force

· categories of men and women are social constructs, hence the concept of consent as an exchange based on socially-constructed power relations need not always be regarded in a simple or fixed way – instead it is a complex element of a power relation which is open to change and the possibility of new meanings

· consent cannot be considered independent of coercion nor as identical to it – it is a moment of the social construction of the female subject

4.2
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Indecent Assault And Act of Indecency

7.11.1 – Indecent Assault

· s61L offence to commit an act of indecency on or in the presence of another person before, after or during an assault. 

· Offence as described in Fitzgerald and Kennard (1995) 38 NSWLR 184
Fitzgerald and Kennard

· Defendant argues that ‘I couldn’t say what was in my mind at that stage… it didn’t enter my mind’

· On appeal to District Court, distinguished from Kitchener, which stated that a person who is reckless as to whether the person consents to sexual intercourse is taken to have knowledge on non consent, on the grounds that it would not apply to indecent assault.

· Indecent assault in s76, s5 Crimes (Amendment) Act 1924 No 10, 1924 for 3 years, if female is under 16, then 5 years.

· Cole JA: Any assault which itself amounts to the commission of an act of indecency is a punishable offence.

The Nature of the Assault within the meaning of s61L

· The assault may involve either physical contact, being a battery, or a threat to the victim involving a reasonable apprehension of immediate and unlawful personal violence. 

· The physical contact (touching, etc), absent consent, establishes the assault. Where the physical contact was intended, the elements of mens rea in such an assault are established.

· Sorlie – ‘the act of assault may itself constitute the act of indecency. 

· Cole argues for the act constituting the assault also constitutes the act of indecency.

Consent

· Analysis of Morgan is not confined to the event of rape.

· In Morgan, there is no defence of ‘honest or reasonable mistake, or a defence of honest and reasonable belief of mistake.

· If the Crown established either that the accused believed that consent may be absent, or that he was unaware whether consent was present or not and, uncaring in that regard, pressed on with his actions, in my opinion it would be established that the accused was reckless as to whether the complainant consented or not.

· Onus of proof on the Crown to establish the absence of consent to the acts of the assault within the meaning of s61L Crimes Act.

· An indecent assault must have a sexual connotation.

· ‘Indecent’ means contrary to the ordinary standards of morality of respectable people within the community that they belong.

7.11.2 Act of Indecency

· s61N: ‘act of indecency with or towards a person’.

· Fairclough v Whipp (1951) 35 Cr App R 138 – asked a girl to touch his penis, but cannot be called an indecent assault because inviting someone to touch is not an assault.

· DPP v Rogers [1953] 1 WLR 1017 – without force or compulsion, told 11 yr old daughter to masturbate him – again, couldn’t convict because there was no assault in the first place.

· Following a recommendation in 1973, in 1974, s76A provides for act of indecency on under 16 child which does not amount to assault is liable for imprisonment for 2 years.

· Considered in Chonka, numerous phone calls to children between 6 to 18, but convictions were quashed as 

· ‘with’ requires 2 participants in the indecent act

· ‘towards’ is committed by a person who acts independently towards a non-participant.

· Crampton v The Queen – teacher masturbating in front of Yr 6 boy – convicted of act of indecency with male person, but not guilty on grounds that there was no participation of complainant.

· Note: Report of the Criminal Code Committee (1999) recommended the creation of an offence of ‘indecent touching’. Also recommended offence of act of indecency confining to victims under 16.

7.12 Homosexual Offences

· s78G – defn. of homosexual intercourse.

· s78H – Life imprisonment for homosexual intercourse with male under 10

· s78K – Imprisonment for 14 years if homosexual intercourse by teacher, father or step-father with male between 10-18 years.

· s78Q – 2 years imprisonment for acts of gross indecency

· Notes: 

· sections designed to effect a partial decriminisation of consenting sexual activity between males over 18.

· Main feature of legislation abolishes crime of buggery and indecent assault on males where both consenting and over 18.

· Chard v Wallis (1988) – reasonably mistaken belief as to age is a defence against charge of acts of gross indecency.

· Duplicates non-consensual and child sexual assault in Crimes Act, but specific offences for homosexual activity serves to maintain higher age of consent and higher penalties.

· In the Paedophile Inquiry (1997), saw no reason to differentiate consensual homosexual and heterosexual activity.

7.13 The Prosecution of Sexual Assault

· (heaps of figures and stats)

· Poor achievement of reforms to reduce the trauma experienced by the complainant and get higher conviction rates.

· Sex offenders can expect a good measure of legal impunity while most victims can expect to remain unprotected.

· Conviction rates for sexual offences raise serious questions as to the efficacy of law reforms over the last 2 decades.

· Notes:
· Failure of law reforms leading to lots of feminist literature – say that legal process more likely to create harm than justice for victims.

· No data for appeal rate or appeal success rate for sexual offences.

7.14 Sexual Assault: Proving Non-consent

7.14.1 Introduction

· Proof of non-consent as part of actus reus made more difficult by judicial warning that it is dangerous to convict on the uncorroborated evidence of the complainant, direction that delay in complaint may affect trustworthiness, and scope provided for vigorous cross-examination of complainant to previous sexual reputation and experience.

· Difficult because usually occurs in private, only direct evidence is my word against yours.

7.14.2 Delay in Complaint

· s107 of the Criminal Procedure Act 1986 (from s405B of Crimes Act): Judge must warn the jury that absence of complaint or delay does not necessarily indicate allegation is false, there may be good reasons for the hesitation.

· Common view that victims of complain will be unfairly and unsatisfactorily treated by the legal system – e.g. fear of cross examination

· Reasons for late complaint may be subtle and difficult to understand or express.

· Notes: 

· Legislation supported by the judges.

· Purpose of such legislation was to reform the balance of jury instructions, not to remove the balance. Purpose not to convert complainants into especially trustworthy class of witnesses, but to correct what had previously been standard practice which, based on ‘human experience’ and ‘experience of the courts’, judges were required to instruct juries that complainants of sexual misconduct were specially suspect, those complained against specially vulnerable and delay in complaining invariably critical.

7.14.3 Abolition of the corroboration warning

· s164 of Evidence Act 1995 (NSW) extended the abolition of the corroboration warning requirement from prescribed sexual offences to other categories of evidence (except the jury).

· s165 – s trial judge is required, if requested by a party, to give a warning that  certain specified categories of evidence may be unreliable.

· Specified categories quite varied but evidence of complaints in sexual offences trials is not listed as a category of unreliable evidence.

· Longman (1989) – High Court held that s36E(1)  of the Western Australian Evidence Act only removed the requirement to warn of the general danger of acting on uncorroborated evidence of sexual assault as a class, but did not affect the requirement to warn when necessary to carry out justice in the circumstances.

· Serious problems about any general rule that, in a case of a sexual assault, an unqualified warning be given to the effect that it is dangerous to convict on the uncorroborated testimony of a complainant – unjust, places the complainant in a special category of suspect witnesses.

· Present practice s that on the trial of a charge of rape the judge will instruct the jury that would be dangerous to convict an accused upon the uncorroborated evidence of the victim alone, but that it may do so.

· The ‘dangerous to convict’ warning is based upon a presumption that rape or sexual assault complainants are particularly prone to lying.

· The effect of the abolition of the warning will leave it to the discretion of the judge to comment, when appropriate, upon the weight to be given to the evidence of the various witnesses.

· Stressed that the present practice is regarded as being grossly offensive to women, and discriminatory.

S Edwards, Female Sexuality and the Law (1987)

· From the beginning of the 20th Century, belief that any women might bring a false allegation – common for women to make accusations of a sexual kind against their dentists and medical practitioners.

· Glaister: considered medical men and dentists were liable to false charges being made against them. He further maintained that women frequently simulated a rape by inserting an object into their vagina and bruising themselves.

· Gross: women are hysterics and liars, and warned the judiciary to be wary of the lack of female credibility.

· Direction to lawyers to consider the ‘erotic propensity’ of women, ‘for many a sexual crime may be more properly judged if it is known how far the women encouraged the man, and in similar cases the knowledge might help us to presume what attitude the feminine witnesses might take towards the matter’.

· Professor Williams: Writings on corroboration clear indication of his belief in the probability of charges of rape and sexual offences being largely false.

· Camps, eminent forensic pathologist: many allegations of rape are in fact untrue, a fully conscious woman of normal physique should not be able to have her legs separated by one man against her will.

· Dame Josephine Barnes 1967: ideology of a precipitating and fantasizing complainant. Need to ask questions about prior sexual relations.

· Forbes: Rape under anaesthesia given for dental or minor surgical operations is sometimes alleged.

· Idea that complainants are suffering from sexual fantasies is still present in the medico-legal accounts: ‘ The victim’s account of events surrounding the material time should be consistent, as some women allege rape after consenting to sexual intercourse and subsequently change their minds. Some emotionally unstable women enjoy rape fantasies and may allege rape when no offence has taken place.

· The issues of false accusation, female masochism and female sexual fantasy have become so readily assimilated into legal practice that they often go unnoticed.

· Notes:
· Murray (1987) 11 NSWLR 12 – in sexual offence trials, the judge need not warn the jury that it is unsafe to convict on the uncorroborated evidence of the complainant but that it is always open to the trial judge to direct that the evidence of a witness must be scrutinised with great care and to draw the jury’s attention to features in the complainant’s evidence going to credibility.

· high number of sexual misconduct complaints against health professionals.

7.14.4 Sexual assault communications privilege

· Defence access to records of the complainant’s counselling treatment recently regulated by statute. 

· In Canada, such information used to attack the credibility of the complainant (Oslin, O’Connor)

· If the defence gains access to the notes of any subsequent counselling the complainant undertakes outside the ambit of the criminal justice system, the unchecked record can be used against the complainant to imply that her version of events is not true by using the materials in the notes.

· The way that they interpret counselling notes can have a completely different meaning to that attached by the complainant to her communications, thus distorting the reality of her situation.

· 1997 – sexual assault communications privilege introduced into the Evidence Act 1995, transferred to Pt 7 of the Criminal Procedure Act 1986 in 1999 following decision of the CCA in Young [1999] NSWCCA 166
· Allows the defence to inspect the counsellor’s notes obtained on subpoena, though the admission of the records at trial may be prohibited by the privilege.

· s149 of the Criminal Procedure Act 1986 now creates absolute privilege at bail proceedings and committal hearings.

· The test for setting aside the privilege is the same for both the production of documents and the adducing of evidence: the court must be satisfied that the contents of the document or the evidence to be adduced have substantial probative value, that other like evidence is not available, and that the public interest in preserving the confidentiality of protected confidences and protecting the confider from harm is substantially outweighed by the public interest in allowing inspection of the document or the adducing of the evidence.

7.14.5 Admissibility of evidence relating to sexual experience and reputation

· The Rape Shield, s409B of Crimes Act 1900 – one of most significant and controversial reforms in 1981.

· An absolute prohibition against evidence of the sexual reputation of the complainant.

· s409B re-enacted in s105 of the Criminal Procedure Act 1986:

· s105(2,3): evidence relating to sexual reputation, sexual experience or lack of it, is inadmissible.

· s105(4): Exceptions where the sexual activity occurred at or about the time of the offence; connected to the circumstances of the offence; relates to a relationship between the accused person and the complainant; the accused person doesn’t admit to the act of the offence; whether the presence of semen, pregnancy, disease or injury is attributable to the accused; there is disease in complainant but not in accused and vice versa; or if the probative value of evidence outweighs any distress, humiliation or embarrassment that he complainant might suffer as a result.

· At common law, could traditionally be cross-examined about: 

· ‘Relevance’ of sexual reputation – for question of whether she consents and whether she was reliable, could be questioned on moral character (prostitute woman of notoriously bad character??)

· ‘Relevance’ of sexual experience with the accused – If denied having sex with accused on other occasions, evidence could be used to contradict.

· ‘Relevance’ of sexual experience with other people – for issue of credibility, sex outside marriage may make her less worthy of belief.

· s409B adopted the rules-based approach, as opposed to discretionary approach to restricting evidence of sexual experience. Also imposed absolute prohibition on evidence of sexual reputation.

· section designed to end practice of using that evidence to infer complainant as untruthful, or likely to have consented.

· Approach thought to be the only means of ensuring that irrelevant evidence would be excluded.

· To limit distressing cross-examination.

· Encourage victims to report the offences by ensuring they would not be subject to humiliating and offensive questioning.

· Provides accused with full and proper scope to question the complainant on the facts of the case.

7.14.6 Empirical Research

· Evidence relating to prior sexual experience had been raised and admitted in 6.6% of trials under previous legislation.

· a wider scope than was perhaps intended by the legislature has been given to some of its provisions.

· ‘Much of the evidence of sexual experience accepted by the Local Courts inadmissible in the High Courts’.

7.14.7 Reading down section 409B

· Lots of judicial criticism, especially towards the absence of judicial discretion.

M Kunar and E S Magner, ‘Good Reasons for Gagging the Accused’ (1997)
· Admissibility of evidence is dependent, first, on a temporal relationship between the other sexual relationship and the alleged offence. The other encounter must occur ‘at or about the time’ of the offence. The second stipulation is that the other encounter must ‘form part of a connected set of circumstances in which the alleged prescribed sexual offence was committed’.

· Evidence of pre-existing relationship between the accused and the accusing witness is admissible if relationship is ‘existing or recent’ at the time f the offence.

· Construing the word ‘relationship’ narrowly excludes connections that could be classified as mere acquaintance, but does not resolve the question of whether emotional commitment is necessary to constitute a relationship.

· A decision that an emotional connection is not necessary may also advance prosecution interests – e.g. R v Beserick (1930) 30 NSWLR 510
· Evidence of a relationship existing at the time of offence might include evidence of activity that happened after the crime.

· Where the prosecution adduces evidence o the accusing witness’ distress to corroborate the sexual assault allegation, defence counsel can rebut this with evidence suggesting that distress resulted from prior sexual intercourse.

· s409B in effect gags to accused and gags the accused’s counsel.

7.14.8 The stay development

· in mod 1990’s defence counsel in lots of trials submitted that the proceedings should be stayed because the operation of s409B in excluding evidence of prior sexual experience would result in an unfair trial. 

Morgan

· the issue is whether a verdict may be unsafe and unsatisfactory notwithstanding that the reason why it is such is that the trial has been conducted as the statute requires. If the result of the application of s409B is that the accused has not had a fair trial, then the verdict will not stand.

· If a sufficient degree of unacceptable prejudice arose in the operation of s409B, a Court of Criminal Appeal could and should set aside the conviction which had been recorded as unsafe and unsatisfactory.

· Unanimous view of the Court that the provisions of s409B clearly warrant further consideration by the legislature in light of the experience of its operation.

· The Commission recommended that s409B be repealed and replaced with a discretionary provision.

· Notes:
· s409B considered by High Court in HG v The Queen (1999) – section not restricted to consensual acts of intercourse.

· Discretionary provision in UK recently repealed and replaced with prohibition coupled with specific statutory exceptions.

· Recommendation regarding corroboration was that ‘the judge must not suggest to a jury that the law regards complainants in sexual assault cases as an unreliable class of witness’.

4.3
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-  Child Abuse and Sexual Assault

Incidence and “discovery”

Generally, the term “child sexual assault” covers physical, sexual and emotional abuse and neglect, and is an area that has become of increasing concern in society.

In recent years, the number of cases of child abuse and sexual assault being reported to the police, hospitals or government departments such as DOC’s has increased dramatically.

In The media and discovery of Child abuse: Bringing the Monster back home
, A Carment refers to the works of Demause
, who asserts that the poor treatment of children has been predominant throughout history, such that there current standards reflect historical trends.
Carment argues that the increase in reporting’s of sexual abuse/assault, given the long history of the mistreatment of children, can be attributed to social instructions and problematic cultural traits.

In May 1994, the Royal Commission was establish amid continuing public controversy into child sexual assault to inquire upon the impartiality of the police service. In 1995, the ICAC transferred responsibility for the inquiry to the Royal Commission. 

According to the Royal Commission, paedophiles were defined as “those adults who act on their sexual preference or urge for children, in a manner that is contrary to the laws of NSW”. The findings by the ICAC include:

· The existence of groups of offenders who are prepared to co-operate, and individual offenders with significant histories of unlawful sexual contact with children that have gone undetected.

· A lack of past commitment by the police force and other relevant government agencies.

· Absence of sufficient monitoring and screening processes

· An unaddressed potential for serious abuse of children’s rights through pornography and prostitution and serious inadequacies in the welfare, housing and support systems for young people.

i) NSW legislative Reforms

In the 1980’s, the substantive law regarding child sexual abuse suffered from various deficiencies as key offences applied either to boy or girl victims, but not to both. Further defences included:

· Offences to girls were based on carnal knowledge

· Intra-familial sexual assault was prosecuted under the innocents provision, and thus this prohibited a long list of “blood” relationships

· Also omitted were relationships where child sexual assault is aggravated by an abuse of trust, such as the mother’s boyfriend or de facto.

· The age and vulnerability of the child was not adequately recognised in the offences as an aggravating factor.

In response to these deficiencies, the NSW government acted on a report
 complied by a Child Sexual Assault Task Force, and passed five separate acts in November 1985:

ii) The Crimes (Child Assault) Amendment Act 1985

iii) Community Welfare (Child Assault) Amendment Act 1985
iv) Oaths (Children) Amendment Act 1985
v) Evidence (Children) Amendment Act 1985
vi) Pre Trial Diversion of Offenders Act 1985
A detailed summary of the legislative reforms are summarised by Paul Bryne, in Child Sexual Assault- Law Reform Past and Future.
i) The Crimes (Child Assault) Amendment Act 1985

· Introduced a new range of sexual offences which applies equally to male and female children

· Abandoned the use of the term ‘carnal knowledge’ and replaced it with ‘sexual intercourse’

· Offences committed by ‘persons in authority’ result in a higher maximum penalty than those of offenders not in such a relationship with the victim.

· Abolished the requirement that an accused cannot be convicted on the unsworn statement of a child without other evidence

· Brings sexual offences involving children in line with offences involving adulates such that the trial judge may direct the jury that the fact that a complaint is made some time after the offence, doesn't suggest that the offence is false, and that restrictions may be placed on the examination of the child regarding his or her prior sexual experience.

· A spouse, subject to exceptions, may be a compellable witness in the trial of his or her spouse

ii) Community Welfare (Child Assault) Amendment Act 1985
· Various categories of people have an obligation to report suspected cases of sexual abused of children including
· Teachers

· Counsellors (both school and court)

· Child care workers

· Nurses

· Police

iii) Oaths (Children) Amendment Act 1985
· The testimony of a child may be received where the person administering the oath is satisfied that the child
a) is sufficiently intelligent to justify receiving his or her evidence

b) understands the duty of speaking the truth and promise to tell the truth at all times
iv) Evidence (Children) Amendment Act 1985
· The trial judge is not required to wan the jury that it is unsafe to convict the accused person on the uncorroborated evidence of a child
v) Pre Trial Diversion of Offenders Act 1985

· Allows that if an accused pleads guilty, they have the option of undertaking a treatment program instead of being subject to conventional criminal prosecution. The accused will thus avoid a conviction and will not have the sentence recorded.

· The decision of whether an accused is permitted to undertake such a program will be made by the authority prospecting the offence

· Of the programmed is aborted by the accused, the normal process of prosecution will be commenced.

Further changes were made to the legislation including:

· Sexual Intercourse- child under 10 (66A): Sexual intercourse with a person under 10 years will be liable to penal servitude for 20 years. Consent is not an element; the state of mind of the child is irrelevant. The prosecution needs to prove
· Sexual intercourse took place
· The age of the child
· The accused intended the intercourse
· Sexual Intercourse- child between 10 and 16 (66C): 

(1) Sexual intercourse with a person between 10 and 16 shall be liable to 8 years penal servitude

(2) Sexual intercourse with any one who is

a) above the age of 10 but under 16 AND

b) whether generally or at the time was under the authority of the person

Is liable to penal servitude for 10 years. Consent is a defence to this charge under the limited circumstances laid down in s77 (2).
· Consent no defence in certain circumstances (77):

(2) The consent of the child is no defence under creation sections
, OR if the child was under the age of 16 years at the time, the offence is alleged to have been committed to a charge under section 66E(1), 61(L), 61(M)(1) or 76 if the prison charged and the child are not both male and it is made clear that 

a) the child was above 14 years

b) the child consented to the commission of the offence

c) The person charged had reasonable cause to believe, and in fact believed, that the child was above the age of 16 years.

This defence is narrow and does not take into account the consensual activity that may occur between young adults. This defence has no application where there is no mistake about the other person’s age

Although many recommendations to broaden the s77 (2) defence have been made, all have failed. In 1987, the NSW Violence Against Women and Children Law Reform Task Force recommended the adoption of a defence where the child consents is 12 years or more and there is no more than two years age difference. However, this proposal was met with intense media outrage, and subsequently rejected. Similarly, the Royal Commission recommended the enactment of a defence where the child consents is 14 years or more and there is no more than 2 years age difference. Again, it was rejected.

· R v DH (unreported, NSWCCA, 14 July 1997)

Topic:  Meaning of “under authority”

Test: Held that an offence is punishable by penal servitude for the act of sexual intercourse charged when two conditions are met:

i) The victim is within the certain age group

ii) The victim is under the authority of the first

Material facts: the accused was the cousin of the complainant and was about 10 years older than her. He was convicted of a number of sexual offences, the first occurring when she was 7 years old and the last when she was about 15 years old. The last count was a charge under s66c (2), which occurred when the appellant employed him in his cake shop. On appeal, DH submitted that the existence of an employer/employee relationship between the offender and the victim did not mean that the victim was “under the authority” of the offender, and thus the prosecution must prove a causal relationship between the existence of the authority and the sexual intercourse.

Issues: What is the definition of “under the authority of”?
Result: James J held that a person can be “under the authority” of another person fir the purposes of s66c (2) without it being necessary for the Crown to prove any causal connection between an authority held by the latter person over the former and the act of sexual intercourse charged. It was held that the terms of s66c (2) do not require such a connection.

Following the recommendations of the Royal Commission in the NSW Police Service
, a new offence of persistent sexual abuse was enacted in 1998.

· Persistent  Sexual Abuse of a child (66EA)
(1) A person, who on more than 3 occasions, engages in sexual conduct with a child is liable to imprisonment for 25 years.

(2) It is immaterial that the conduct is not the same nature or constitutes the same offence each time

(3) It is immaterial that the conduct occurred outside NSW, as long as at least one occurred in NSW

(4) It is not necessary to prove dates or the exact circumstances of the offence

(5) However, a charge must specify:

(a) with reasonable particularity the period which the offence occurred

(b) must describe the nature of the offence

(6) In order to be convicted

(a) the jury must be satisfied beyond a reasonable doubt that the evidence establishes at least 3 separate occasions and on separate dates that the accused was engaged in the sexual conduct

(b) the jury must also be satisfied of the material facts of the 3 occasions although the jury need not be satisfied the dates or order of the offence

(c) if mire than 3 occasions are relied as evidence, the jury must be satisfied about the same 3 occasions

(d) the jury must be satisfied that the 3 occasions relied on occurred after the commencement of the section

(7) the judge must inform the jury of the requirements above in (6)

(8) A person convicted or acquitted under this section may not be convicted of a sexual offence to the same child that is committed in the period in which the accused was alleged to have committed the offence.

(9) A person convicted or acquitted under this section may not be convicted of a sexual offence to the same child if the occasions relied upon in evidence includes the occasion of that sexual offence

· S v The Queen (1989) 168 CLR 266

Topic: Royal Commission’s recommendations

Material facts: A father was convicted of 3 counts of sexual assault on his 15-year-old daughter. Each count referred to a number acts, indistinguishable except that they took place every couple of months over two years (1979-80).  The conviction was quashed by a majority of the HC.

Result: The Royal Commission found that the prosecution in this case failed because of the latent ambiguity of the indictment. The case was found problematic as it 

· may lead the accused to be convicted even though the jury were not unanimous to the occurrence of any one act

· may occasion the accused difficulty for a pea of acquittal if they were subsequently charged with a further act during the period covered by the indictment

· may prejudice the ability of the accused to test the Crown case through alibi or other evidence which might have been available had the act charged been nominated with some precision

· allowed an impermissible se of similar fact evidence

· KBT v R (1997) 149 ALR 693

Topic: Royal Commission’s recommendations

Material facts: The accused was convicted or maintaining an unlawful sexual relationship with a child under 16 years. The child was raised as his daughter and the charges involved indecent touching and digital penetration on numerous occasions when the child was between 14-15 years old. The HC quashed the conviction on the grounds that the trial judge should have directed the jury that they had to be satisfied of the same three offences on the same 3 occasions.

Result: This case was similar to S v The Queen. Thee Royal Commission also recommended the creation of an offence of loitering for sexual gratification. It recognised that many paedophiles loiter in areas where children gather, and can lead to physical contact or indecent exposure.

· Summary Offences  Act (Inserted by the Crimes Legislation Amendment (Child Sexual Offences) Act 1998) (11G)
Loitering by convicted child offenders near premises frequented by children:

(1) without reasonable excuse near

(a) A school or

(b) A public place regularly frequented by children and in which children are present at the time of the loitering

Is guilty of an offence with a maximum penalty of 50 penalty units or imprisonment or both.

Here, child is defined as a person under 16 years of age.

Child sexual assault offences that trigger this section include

· Offences involving sexual activity punishable by 12 months imprisonment or more

· Acts of indecency involving children punishable by 12 months imprisonment or more

· Child prostitution offences

· Child pornography offences

· Offences of this type committed outside NSW

· Carnal Knowledge by teacher etc (73)
A teacher, schoolmaster, or father/step-father, which unlawfully and carnally knows any girl above the age of 6 and under 17, being a daughter or pupil will be liable for 8 years imprisonment.

· Incest (78a)
A male, who has carnal knowledge of a female above the age of 16 years who is his mother, sister, daughter or grand-daughter or being female of or above 16 years with her consent, permits her grandfather, father, brother or son to have knowledge of her is liable to imprisonment for 7 years. (Whether in half or full blood, or is or is not traced through wedlock)

It is often argued that incest should be removed as a separate crime as sexual offences to children is already covered under s61 and s 66.

Also, this provision assumes that there exists female sexual passivity and that women have no sexual agency whatever the power of familial dynamics in the operation of the specific case.

· Sexual intercourse intellectual disability (66F)
(1) Intellectual disability is defined as “an appreciably below average general intellectual function that results in the person requiring supervision or social habitation in connection with daily life activities”

(2) Any person who has sexual intercourse with another person who has

(a) an intellectual disability AND

(b) is under the authority of the person in connection to the person

Shall be liable to imprisonment for 10 years.

(3) Sexual intercourse with a intellectually disabled person, with intention of taking advantage f the person’s vulnerability shall be liable to 8 years imprisonment

(5) A person does not commit an offence under this section unless the person knows that the person concerned has an intellectual disability

· Child Pornography offences: Crimes Act (s578b)
It is an offence to possess child pornography (any film, publication or computer game classified RC, or would be classified as RC)

· Child Pornography offences: Crimes Act  (S578C/D)
S 578c prohibits publishing child pornography. Under s578D, police may obtain a warrant to enter and search if they believe on reasonable grounds that an offence under s578B or C has been committed.

· Pt IIIA of the Crimes Act 1914 (Cth) (s50BA)
S 50BA creates an offence of engaging in sexual intercourse with a person under the age of 16 years. S50BB creates an offence to commit or submit to an act of indecency whilst outside Australia. Defences are available where the defendant can establish on the balance of probabilities that the person under 16 years and the defendant were in a lawful marriage or that the defendant believed that the victim was over 16 years and consented. The admission of video link evidence is permitted under ss50EA-50EG

· Pre-Trial Diversion of Offenders (Amendment) Act 1993 (s30A(1))
S30A(1) allows a pre-trial diversion of offenders program for the treatment of a person who commits a child sexual assault offence with or upon the person’s child or the child of the person’s spouse or de facto partner. The program is run at Cedar Cottage, Westmead Hospital. Once charged, the accused, if accepted into the program, must plead guilty and enter an undertaking to attend the program for 1-1.5 hours of counselling per week for 2-3 years.

Prosecution

Amendments have been made to the Oaths Act1900 to make it easier for children to give evidence.

· Evidence Act 1995 (NSW) (S12/13)
S12 provides that everyone is competent to give evidence. S13 (2) allows a person who is deemed incompetent under section 1 to give sworn evidence if

(a) the court is satisfied that the person understands the difference between a truth and a lie AND

(b) the court tells the person that it is important to tell the truth AND

(c) the person indicates that they will not tell lies in the proceeding

13(5) competence is presumed unless proved otherwise

· Evidence (Children) Act 1997 (ss8-15)

Ss8-15 allows for taped recordings of interviews with the children who have been the subject of sexual abuse to be used as evidence in court

S28 allows a child witness to be examined in chief and cross examined by a person appointed by the court if the accused is unrepresented in court.

· Crimes Act 1900 (s578A)

Prohibits the publication of any matter that identifies the complainant or is likely to identify, in sexual offence proceedings.

J  Cashmore, The Prosecution of Child Sexual Assault: A Survey of NSW DPP Solicitors, (1995) 28(1) ANZ J of Criminology 32 at 48-51

The marked increase in the number of reported cases in child sexual assault can be attributed to:

· growing community awareness

· introduction of mandatory notification for various professional groups 

· an increase in the resources for investigation

However, despite this increase, only a small number of offences are prosecuted, although the number of prosecuted cases has multiplied since the 1980’s.

Various changes have removed or reduced some of the obstacles for young children to give evidence so that the rate of child evidence has increased. The reforms also mean that younger children are also providing evidence. In 1982, only one child under 10 gave evidence and the average age of the child was 13.2 years. In 1992, 17 children were under 10, and the average age was just under 12.

This increase in young witnesses may also help explain the decrease in the plea rate and the consequent rise in the number of cases going to trial. Young witnesses were seen as less reliable and the defence is more inclined to put their evidence to the test at trial.

There has also been a decrease in the conviction rate at trial from 58.8% in 1982 to 38% in the late 1980’s and early 1990’s.

Cashmore concludes that the reforms have resulted in more children being exposed to a potentially traumatic experience with a less than even chance of achieving a conviction. Although changes in legislation and court practices are needed, they must be accompanied by a change in lawyer’s attitudes and perceptions.

Early Detection and protection

Various statutory provisions have been enacted to encourage the early detection of child sexual assault and to provide protection from known sexual offenders:

· S22 of the Children (Care and protection) Act 1998 provides that a duty is placed on people occupying certain “professions, callings or vocations” such as doctors, social workers, and teachers to notify the Director General of the Department of Community Services f they have reasonable grounds to suspect that a child under 16 years has been abused or sexually assaulted. Failure to comply with this requirement is an offence.

· S3 provides for proceedings to be taken in the children’s court on behalf of children who have been abused. Abuse includes assault, sexual assault, and ill treatment of the child or exposure to behaviour that psychologically harms the child.

· By the Child Protection (Prohibited Employment) Act 1998 the employment of people who have been convicted of a serious sexual offence (offences punishable by imprisonment for 12 months or more, child prostitution and pornography) is prohibited in “child related employment”. A child is defined as a person under 18 years. Child related employment is defined in s3 to include any child-related employment involving “direct contact with children where that contact is not directly supervised” and includes schools, kindergartens, detention centres, hospitals, refuges, religious organisations and clubs having a significant child involvement.

· S6 makes it an offence for a prohibited person to apply for, undertake or remain in child-related employment. The penalty is 12 months imprisonment and/or a fine of 100 penalty units. A defence is available where the defendant “did not know…that the employment convened was child-related employment”.

· S7 makes it an offence for an employer to employ a person in child-related employment without first requiring the person to disclose whether they are a prohibited person. There is a corresponding offence for the employee of failing to disclose to an employer whether they are a prohibited person.

· S8 makes it an offence for an employer to employ a person in child-related employment that the employer knows is a prohibited person.

· S9 allows the Industrial Relations Commission or the Administrative Decisions Tribunal to make an order declaring that the Act is not to apply to a person if it considers that there person does not pose a risk to the safety of the children. The Commission for Children and Young People is to be party to proceedings for such an order.

· The Child Protection (Offenders Registration) Act 2000 provides a scheme whereby persons sentenced for registrable offences are to notify local police of their address, name and address of employer, motor vehicle registration number and movements (including trips longer than 28 days within Australia and all overseas trips). Child is defined as a person under 18 years.

· Registrable offences are divided into two classes

· Failure to comply with the reporting obligations constitutes an offence punishable by imprisonment for up to two years and/or 100 penalty units.

· The registration period runs from sentencing or realise into the community, whichever is later.

· S4 provides that registrable persons are to be given written notification after sentence of their reporting obligation and notification is also to be given to the Commissioner of police. The Commissioner is also to be notified when a registrable person ceases to be in custody

· The Commission for Children and Young People Act 1998 provide for the creation of a statutory body concerned with the promotion and monitoring of the safety, welfare and well-being of children in the community. This commission has the power to conduct special inquires into issues affecting children and to make recommendations to government and non-government agencies on legislation and practices affecting children. The commission also has the power to collect and maintain a database for the purpose of employment screening and it may undertake employment screening for employees.

However, as argued by Goode
, the moral fervour surrounding the issues of child sexual assault are being used to justify changes to criminal procedure which diminish the presumption of innocence.

Furthermore, there are two other dangers:

i) Research shows that child sexual assault is unexceptional behaviour and is not confined to a discrete group. Thus, more education campaigns are needed to establish an understanding of the complexity of the processes through which sexuality and sexual attitudes are formed.

ii) Initiatives to combat sexual assault need to focus not only on emergency services provided to victims, but to the more general social services such as housing and financial benefits. Such support is needed to support victims, to facilitate the escape of people from abusive families. Many abused children run away from home, and the limited options emphasises the need to provide welfare support to victims. The provison of these services would have a far more significant effect on the future incidence of assault in the family than the prosecution of a few more offenders.

5.1
ONEST ACQUISITION 1
10.1 INTRODUCTION

· Some jurisdictions eg: England, Wales, Vic and ACT attempted codifications of the law. It has been recommended that Australia take on England’s model. This was done in 2000 Nov, only in relation to Cth matters under Criminal Codes Amendment (Theft, Fraud, Bribery and Related Offences) Act 2000.

· In NSW (no codification), common law offence of larceny (theft or stealing)is the criminal law regulating the acquisition of assets.  

· Only 5.7% of house break-ins were cleared up in 6 mths, 5.6 fpr motor vehicle theft, 6.5% for stealing from a person in 1998 (these are only out of those reported, taking into account those unreported, the figures will be even lower) 

· Property offences formed 36% of criminal charges in 1999 in District and Supreme Courts 

10.2 LARCENY

· S117 of Crimes Act: larceny is punishable with sentence up to 5 yrs

· Property of up to $5000 is stolen, matter heard summarily, unless prosecution chooses to prosecute on indictment. Max 12 months + 50 penalty units

· More than $5000, either the accused or the prosecution may choose to have matter dealt with on indictment. Otherwise heard summarily. Max 2 yrs + 100 penalty units. 

· Most common penalty is a fine

10.2.1 Defining Larceny (p1155)

· Elements of larceny

1. (a) something must be taken out of some one’s possession (whether he owns it   or not) and is carried away (asportation)                   actus
(b) object taken must be capable of larceny               reus
(c) prosecution must prove the person who had the thing previously did not consent to the taking

2. Mens rea of the defendant at the time of taking:

(a) intend permanently to deprive the possessor of the thing

(b) must act fraudulently

(c) must not be advancing the claim of right made in good faith

10.2.2. Taking and Carrying Away (p1155)

· In 15th Century England, larceny was the tresspassory seizing of some one’s property and taking it away against the peace, without consent. Proof of physical carrying away was esential even if slight. 

· Not criminal to take property by deception, ppl were expected to look after their own property. 

· Then criminal law expanded b/w early 17th and end of 19th century

10.2.3 Possession (p 1156)

· Courts were flexible with larceny eg: if money and drugs were slipped into some one’s pocket, the person has possession of the money, but not the drugs. May or may not use the layman’s concept of possession. 

· Before He Kaw Te, very broad notion of possession, not requiring proof that the person was fully aware of being in possession. 

· English Courts tried to narrow possession to avoid having deceptive possession recognised

· Carrier’s Case: defendant broke open and took contents of certain bales that he was hired to transport. Guilty of larceny, because he was not given separate possession of the contents of the bales, only the whole bale. 

· First half of 16th century, master only handed over custody of the goods, not possession. Servants who received goods for their masters were in possession, and weren’t guilty of larceny if they appropriated it before handing it over to their masters. This was newly labeled as embezzlement. 

· Pear’s case: to borrow a horse saying he was going on a journey, but intended to sell it all along was larceny, because the false pretence prevented possession from passing. Traditionally, intent to steal does not override the fact that possession has been acquired. But for the first time, distinguished legal from actual possession. 

· 1853, Courts introduced “continuing trespass”. In Riley, defendant drove off a neighbor’s lamb, thinking it was his own, then realised his mistake, but sold it anyway. Defendant’s argument that he was already in possession when he had the mens rea, so there was no coincidence of actus reus and men rea. But it was held the trespass was continuing when he formed the mens rea. Therefore, was larceny. 

· The concept of taking was replaced by appropriation, that is, the end result of deprivation of the property.

· This embracing of a variety of essentially different types of criminal offences into one offence of one maximum penalty is the diminishing of the distinction b/w offences of different gravity. 

GP Fletcher, “The Metamorphosis of Larceny” (p11588)

· Traditionally, 2 approaches to larceny:

1. In the public sphere of criminal conduct, in which possessorial immunity was the explicit rule of the Courts that allows the tranfers of possession without criminal liability. Subject to criminal prosecution. 

2. In the private sphere, the implicit rule was that criminal liability should attach only to all conduct that objectively appears to be criminal. If the person’s intent to steal did not manifest into something that looks like a theft, then no larceny. Subject only to redress by private actions. 

· Traditionally, did not analyse theft like we do today, with the elements of harm and intent. 

1. Harm  - unlicensed acquisition of property. 

2. Intent  - intent to effect this harm. No particular conduct is needed to prove this intent. 

· That some harms do not pass as potentially criminal events due to their private nature is an assumption of the legal system. 

· But rejecting possessorial immunity and principle of objective criminality, the modern approach treats every deprivation of property as a public harm. 

· In the traditional approach, it affects social order and breach of trust (embezzlement), causal relational harm. In modern times, larceny is only offence against property interests, a public harm.  

· Beginnings of the Metamorphosis:

	              Traditional Approach
	3. Modern Approach

	- animus furandi (intent to steal) was only an issue if the state could prove an  objectively criminal act. No intent = no felony
	- Intent is primary issue. Acts are subsidiary and is used to prove intent. 

	- Actus oriented
	- Mens rea oriented

	
	


· The Withering of Manifest Criminality

· 18th century: new thinking that punishment of the guilty only effective if protects society from something worth protecting. 

· The criminal is rational and only steals if the benefit outweighs the punishment. Therefore, legislators measured punishment against the social interest at stake and the motive to steal. 

· Recognised criminal attempts, as the point is to prevent in order to protect. Early intervention was major push in the metamorphosis of larceny.

· Also recognised need for clear, defined rules of criminal liability.

· Pear’s case emphasised on intent for the first time (see above)

· The Demise of Possession as a Relevant Boundary
· Metamorphosis of larceny and embezzlement shifted the essence of the crime from forcible conduct and breach of trust respectively, to intentional dishonest acquisition of another’s property. With common element, no reason to keep the 2 offences separate.

· The loss of possessorial immunity for larceny meant property could be protected from every intentional acquisition. 

· Advantages of intent over objective criminality is not having to define what counts as “acting like a thief” (there’s no set standard for intent) and is a better indicator of dangerous people. 

· Revival of the objective criminality would mean decriminalisation of many crimes and dishonest acquisition. 

Notes (p1162)

· While lawyers may analyse larceny with more depth than just objective criminality (what looks like a crime is a crime), the public and even juries may still hold the layman’s view playing a role in determining society’s standards. 
10.2.4 Things Capable of being Stolen (p1164)

· Wild animal could not be object of larceny unless some one had assumed possession of them. However, there were enacted game laws protecting rights of kings to hunt.

· Land could not be stolen as it could not be taken away. Extended to things attached to the land eg: trees and soil, although there was no compelling reason for this. 

· Intangible things, rights (eg: debt) could not be physically possessed so could not be “stolen”. 

· Thus, the right to exclude others from the use of something is a key characteristic of private property. 

· All the above things previously not capable of being stolen are now included in the Crimes Act although eg: taking of fish out of water is only liable to a fine of the value of the fish. 

· Those who take land by moving boundary fences and squatters are guilty of trespass not larceny. 

· The Australian common law concept of native title recognised in Mabo represents a legal validation of land theft. 

10.2.5 Intent Permanently to Deprive (p1167)

· S118 of Crimes Act:

For larceny, just because the accused intended to eventually return whatever he appropriated, he should not be acquitted for this reason alone. 

· Foster (p1167)

· Facts – the accused (in NSW) stole and took to Canberra a gun from Baker who had license to hold it, claiming an intention all along to return it. Appeal was based on misdirection by the trial judge. 
· Crown 
· don’t need to establish the accused had intention to permanently deprive baker of the gun at the time of asportation. 
· Trial judge
· not really a trial of stealing, but rather that the accused had, without lawful excuse, stolen property. 
· Crown had to prove beyond all reasonable doubt that the accused had intended to deprive Baker of the use of the gun.

· Barwick CJ – 

· Crown’s submission was wrong

· issue was whether the accused at the time of the gun’s removal from Baker had an intention to permanently deprive him of it. 

· to satisfy larceny, the taking had to be not innocent, with intent:

1. to assume ownership of it, 

2. to deprive the owner permanently and      
3. to deprive him of the property in it (to appropriate it not merely assume possession) 

ie: 1+2+3 = intention to appropriate the goods to himself.

· need 2 or 3 (both requisite intentions) to accompany act so the intention to restore the property does not defeat the intention to appropriate it. So to exercise ownership of the goods with intention to restore them later is still larceny. But to deprive possession for a limited time is not. 

· Trial judge direction = borrowing without permission entitles conviction. Wrong!

Notes (p1169)


2. s154A of Crimes Act : Those who take conveyances without consent are deemed to be guilty of larceny even if an intent to deprive cannot be proved. This was the response to “joyriding”.


4. s173 Crimes Act provides that company director who fraudulently takes company property for his own use is punishable for up to 10yrs. Glenister: prosecution only had to prove that the accused was acting dishonestly not that they had an intention to permanently deprive the co., of its property. 

10.2.6 Fraudulently (p1171)

· The approach in Feely was endorsed in NSW Glenister and it was held fraudulent is the same as dishonest. 

· Feely (p1171):

· Issue 

· whether some one who “borrowed” money without consent could argue that they intended to repay it and had reasonable grounds for believing that they would be able to do so. 

· whether the accused acted fraudulently
· no issue as to the Crown’s need to prove an intention to permanently deprive, because the defendant can only replace the equivalent of the money taken, not the actual notes and coins. 

· Lawton J 

· s1of Theft Act 1968 provides that theft is the dishonest appropriation of some one’s property with the intention of permanently depriving him of it. 

· dishonest relates to mens rea, which is a question of fact for the jury. 

· Judges don’t need to define dishonest to the jury, they can use their own standards of ordinary decent people. Apply a objective test of moral obloquoy. 

· Appeal allowed

· Feely was criticized for leaving the question of dishonesty to the juries, as it can lead to inconsistent verdicts.

· Ghosh (p1173)

· Facts - Ghosh, while acting as deputy consultant at a hospital, claimed fees for himself or an anesthetist when some one else or the National Health Service had carried out the operation. 
· Ghosh – Said the fees were paid legitimately to him, so he wasn’t dishonest.
· Lord Lane CJ – 

· as dishonest describes the state of mind, then knowledge or belief    of the accused is important.

· if the mind of the accused is honest, but what he does is dishonest according to the  jury, then still cannot hold it to be dishonest. So not totally objective test.

· the subjective test isn’t saying that it’s OK to say “I knew what I was doing is generally seen as dishonest, but I personally don’t think so”. However, it is OK if it’s “I didn’t know that anyone would think what I was doing was dishonest”

· Jury: did the accused do what reasonable and honest ppl would consider dishonest?       NO, prosecution fails. 

· 
YES           Did the accused realise what he did was dishonest by those standards? (Usually, they will, even Robin Hood knew what he did was dishonest, although morally justified.)

· Salvo criticised that “feelings and intuitions as to what constitutes dishonesty…must vary greatly”… “the public respect for the courts…is held because they decide cases according to known legal principles”.

· Peters v The Queen of HCA rejected the Ghosh gloss on the Feely approach, but still reserved a significant role of the jury. 

· Gaudron, Toohey JJ 

· wrong to ask whether the accused must be taken to  have realized the act was dishonest, rather, should be whether the act is dishonest according to something the accused know or believes.

· Practical difficulties with Ghosh arise because the real issue is whether the act as done with certain knowledge or intent, not whether it can be deemed dishonest. 

· Ordinary case: whether act was done with knowledge or belief of some specific matter or with some specific intent. Here, Ghosh distract from factual issue to be determined.

· Unusual case: whether an act done with some particular knowledge, belief or intent and whether it is to be classed as dishonest.  Here, judge is to identify the knowledge, belief or intent and ask jury to decide themselves whether they class it as dishonest.

· In ordinary sense, dishonest test is standards of ordinary decent ppl

· In special sense of legislation, jury need to be told what it means.

Notes (p1176)

1. - Peters seems to take a case-by-case approach to see whether dishonest is used in a special case, otherwise, it’s very much the Feely test.

- Love held that on a charge of dishonestly obtaining by deception, the defence of claim of right should succeed if accused had belief in the legal right to obtain the property, but no belief in his legal right to exercise the deception to get it. 

2. In Peters, Kirby J thinks Ghosh should be rejected, but pushes for a totally subjective test in accordance with ‘basic principle’.

3. It was recommended that the Feely/Ghosh approach should be codified in Australian jurisdictions. 

10.2.6.1 Finders Keepers? (p1178)

· MacDonald in NSW CCA:

· Facts – took camera he found hanging on a paling fence. Made inquiries of the man next door, but did not leave his name and address at the house in which he found the camera, did not report to police and not checked “lost and found” columns in paper, didn’t check camera for name. Guilty of larceny. 

· If at the time the finder takes possession, he believes the owner can be found larceny is committed. 
· To infer the accused’s belief, jury can look at what the finder does and not does in relation to the goods. What avenues were open the finder to find the owner?
· Test: whether the defendant took reasonable steps to find owner
· Thurborn (English case)

· Facts – found and took into possession some money (could not have known who the owner was). Later discovered owner’s name but still kept it. 
· not guilty of larceny as there was no coincidence of actus reus ad mens rea

5.2
Dishonest Acquisition 2

10.2.7:  Claim of right

· The mens rea for larceny does not exist if the accused genuinely believed that he/she is asserting a lawful claim to something.  The belief does not have to be reasonable.
· This claim can arise from either a mistake of fact OR a mistake of law.
Bernhard [1938] 1 KB 264:  The accused was acquitted of larceny because she honestly believed the advice of her lawyer, who had advised her that she was entitled to the money in question, when she was actually not entitled to it.  Therefore, she had no intent to steal.

Cecil Patten and William Cragie (1981) 1(1) Aboriginal Law Bulletin 8:  The co-accused were acquitted of the theft of 6 paintings from an art gallery.  Their defence was that they genuinely believed that the paintings were the property of all Aboriginal people.  The question for the jury was whether the co-accused honestly believed that they had a right to the paintings under NSW Law, not whether they actually did have a right under NSW Law.

· Walden v Hensler (1987) 29 A Crim R 85:  

HCA’s consideration of the claim of right.

The accused was found in possession of a dead bustard and a bustard chick, both of which were protected by the Fauna Conservation Act 1974 (Qld).  He was charged with keeping fauna without authority to do so.  His defence was that he had obtained permission from the owner of the land, and he did not know that is was illegal to take or keep the animals.  

· Deane and Dawson JJ held that the facts did not give rise to a claim of right because the statute made keeping the fauna an offence regardless of any traditional claims of hunting rights.  Hence, the assertion of claim of right merely amounted to the fact that the accused was ignorant of the relevant law.

· Brennan J held that the facts did give rise to a claim of right, but the excuse was not available under the statute.

· Gaudron J held that a claim of right as a defence under this section was available.  But ignorance or mistake of law was not sufficient to acquit the defendant, and additional factors (here, the defendant’s Aboriginal background and belief that he had traditional hunting rights) had to be considered.  

Police v Yunupingu, unreported, NT Magistrates’ Court, Darwin, 20 February 1998:  A photographer entered, without permission, the Gumatj land to take commercial photos.  The accused objected to the photographer having photos of his family, and ultimately grabbed the camera, removed the film and handed the camera back to the photographer.  The accused was acquitted on the basis that he believed that he was allowed to enforce traditional laws on Aboriginal land.

· Generally, absence of claim of right is a separate component of the mens rea of larceny.  

10.2.8:  Mistake

· Mistake concerns the position of those who obtain assets by taking advantage of the unwitting mistakes of others.  Note that they do not do anything to induce the mistake.

· The main policy issue is “whether those who dishonestly take advantage of others’ mistakes should be subject to criminal punishment”, given that there was “contributory negligence” on the part of the complainant, and that the accused was only dishonest when presented with a particular type of temptation- the likelihood of this kind of temptation recurring being slim.  If he/she is to be held criminally responsible, are they to be in the same category as normal thieves or otherwise?

· Legal doctrine distinguishes between two types of mistake:

· Mutual mistake:  where both parties are unaware that, at the time the mistake occurred, a mistake had actually been made.  The dishonest intent is formed only sometime after, when the accused has discovered the mistake and benefited from it.  

· Unilateral mistake:  where the accused knew, at the time the mistake occurred, that a mistake had actually occurred, and hence formed dishonest intent from the start.


Should the law deal with these two instances of mistake differently?

· Where a unilateral mistake has occurred, it has been held that the accused is not guity because the complainant voluntarily transferred of goods to the accused, or that the complainant consented to the taking of the goods.

· Where a mutual mistake has been made, one response is that because the dishonest intent was formed after the actual taking, there is no coincidence of the actus reus and mens rea.  (The reasoning applicable to the unilateral mistake is also applicable.)

· Potisk (1973) 6 SASR 389 (SA Sup Ct in Banco)

FACTS:  The accused sought to exchange $US1480 worth of travellers cheques into $A.  The teller exchanged the cheques for him at the prevailing sterling rate, instead of the $US rate, and hence, the accused got $1661.94 more than he should have.  One version of the facts suggests that the accused realised at the time he was at the bank that the teller had made a mistake, and had given him too much cash; hence dishonest intent was formed at the time of the taking (unilateral mistake).  The other version suggests that he only realised the mistake when he got home and counted the money, then deciding to keep it (mutual mistake).

Bray CJ:
· Concludes that the accused took the money with the teller’s consent:  this conclusion is good law.

· Middleton’s Case (1873) LR 2 CCR 38 concerned a case of unilateral mistake, where the accused had a warrant to withdraw 10 shillings but got 8.16.10 pounds instead.  He took the money, knowing it had been a mistake, and that he was not entitled to it, and was held to be guilty of larceny.  Ashwell’s Case (1885) 16 QBD 190 concerned a case of mutual mistake.  The accused asked the complainant for the loan of a shilling, and, in the dark, was handed a sovereign.  When the accused discovered the mistake, he changed it, and spent some of the change.  He was convicted by a jury, but on appeal, the court was equally divided, so his conviction stood.  

· Ashwell is distinguishable from the present case in that the mistake in Ashwell was a mistake as to the nature of the thing handed over; this case concerns a mistake about what the teller was obliged to hand over.

· Ashwell cannot be reconciled with either Flowers Case (1886) 16 QBD 643 or Moynes v Cooper (1956) 40 Cr App R 20, both of which seem to have followed Jacobs (1872) 12 Cox CC 151.  

· Bray CJ concludes that Ashwell, as such, is not binding precedent, identifying several logical flaws in its reasoning, concluding that it is not binding precedent:

	Coleridge LJ in Ashwell
	Bray CJ’s commentary

	· The complainant did not actually give the coin for Ashwell; he expected it back


	· The complainant couldn’t have expected the exact same coin back

	· Ashwell did not receive the coin until he realised that it was a sovereign, because a man cannot have possession of what he does not know of.
	· Ashwell received the coin in his hand- this has nothing to do with his realisation!  Ashwell also knew of the coin. 


· “…Where something more valuable is handed over but the owner in good faith and in ignorance of the mistake, [the accused] is not guilty of larceny because he forms the intention to appropriate it and does appropriate it after he has found out the mistake.”

· If the accused was held to be guilty of larceny under the circumstances, it would need to be decided whether the metal intention to appropriate the money was enough to sustain the guilty verdict, or whether an overt act of appropriation would also be required.  (Bray CJ thinks that the overt act is required.)

· The reasoning in Middleton is also shown to be flawed:

	Judges in Middleton
	Bray CJ’s commentary

	· Piggot B:  The clerk put the money on the table, and not into Middleton’s hand
	· The clerk consented as much to the picking the money up off the table as to the placing it in the accused’s hand

	· Bovill CJ et al:  the clerk did not consent because he did not have the authority to give out the extra money, with reference to the statutory guidelines concerning Post Office banks; also a question as to whether the clerk parted with both ownership and possession.
	· The clerk did have the authority to give the money to Middleton, and parted with both ownership and possession.

· Reference to policy reasons:  accused’s guilt must logically be independent of whether the mistake was made by the principal or servant.

	· Cockburn CJ et al:  Likened the situation to that of larceny by a trick; although clerk did intend that ownership pass, it did not really pass because of the mistake.  
	· Larceny by a trick was not available because no fraud occurred

· The clerk’s intent to do the act (i.e. give the money to Middleton) is sufficient.


Further more, no Australian case has applied Middleton. Bray concludes it is erroneous.

· Hence the accused should be acquitted.

Wells J (dissenting):
· If the accused realised that the notes where handed over by the teller by mistake, that the teller would not have handed over the notes if he realised the mistake, and that the teller only handed the notes over because he believed the notes to be the correct amount, then the accused has taken the notes without the consent of the teller.

· If the accused realised all the above, not at the bank, but at his home, it is open to the jury to convict if they view the transaction at the bank, and the accused’s subsequent realisation of the mistake at his home all part of the one transaction.

· If the amount of money is such that the accused is certain that it could not possibly have been meant for him, and he still decides to appropriate it, he is guilty of larceny.

· Illich (1987) 69 ALR 231 (HC)

FACTS:  Illich had been employed as a locum in Brighton’s veterinary practice while Brighton was away.  Upon his return, he was not happy with the way Illich had run things, and a meeting was held to finalise financial matters.  According to Illich, there was a mutual mistake as to the amount of money he was owed.  Illich was convicted for stealing under s137 of the WA Criminal Code.  (Note that the provisions in the WA Criminal Code allow that the absence of consent of the owner is not required, and that a person can be guilty of stealing without literally taking anything: it is sufficient if someone fraudulently converts something legitimately in their possession.  This would not constitute stealing under NSW law- there is a more appropriate verdict of fraudulent appropriation.)

Wilson and Dawson JJ:
· The provisions under the WA Code yield the conclusion that larceny can be constituted by fraudulently converting something for a possessor’s own use.  (Conversion = dealing with the good in question in a manner inconsistent with the owner’s right in it.)

· Examining the authorities:

· Middleton:  A taking against the consent of the owner occurred and hence the accused did not acquire any right to possession or ownership.  Any apparent consent from the clerk was vitiated by his mistake.

· Ashwell:  Although the accused obtained possession of the physical coin itself, he did not receive ownership of the sovereign until he realised it was a sovereign.  He formed the intent to keep at this point.  (Wilson and Dawson JJ have their misgivings about this reasoning.)

· Potisk:  Distinguished both Middleton and Ashwell, but gave “cogent” reasoning as to why both are unsatisfactory.  Wilson and Dawson JJ are incline to follow Bray CJ’s reasoning.

· The English cases are distinguishable from the case at hand.  They both concern mistakes which were fundamental enough to vitiate the apparent consent given by the owners and to stop ownership from being passed on.  Middleton concerned a mistake as to the identity of the transferee, Ashwell concerned a mistake as to the identity of the thing delivered.  A third category of mistake concerning the quantity of the thing delivered is also identified- the mistake this case concerns.

· Where money (cash) is the good in question, general principle (that property does not pass with possession) which apply to other possessions can’t be applied.  This is because when money changes hands, property passes with possession, not withstanding the accused’s (lack of) title to the money.  (I.e. if the accused uses [spends] it, it can’t be recovered.)  

· The issue of whether the whole amount was stolen, or merely the amount excess to what the accused was entitled to arises.  Here, because of the nature of money, the money itself cannot be used to characterise the payment.  Instead the transaction itself characterised the payment.  Hence, the money given isn’t divisible in such a way.  

· Thus, there was no fundamental mistake to vitiate consent and property of the money passed with its possession and no theft.

Deane J and Brennan J agreed with these conclusions; Gibbs CJ did not agree that Ilich acquired ownership, but allowed the appeal on other grounds.  The conviction was quashed.
Notes:
1. Statements by the HCA in Ilich indicate that they will overrule Middleton and Ashwell if the occasion arises.  

2. The Model Criminal Code Officers Committee of the Standing Committee of the Attorney-General suggests that cases involving mistake (especially mutual mistake) ought to be left to the civil, rather than criminal law.  They recommended that the distinctions between fundamental and non-fundamental mistake used by Wilson and Dawson JJ should form the basis of the Model Criminal Code’s approach, but that mistake as to quantity should not be included as fundamental.

3. Ilich could not have been convicted of fraudulent appropriation in NSW because ownership of the money had passed, and you can’t appropriate something that you own.  However, if the mutual mistake had been fundamental, ownership would not have passed and the offence of fraudulent appropriation would have been committed. 

The characterisation of mistakes identified by Wilson and Dawson JJ is problematic, as leads to the conclusion that the criminal liability of one person will hinge on the type of mistake made by another.   

4. The question examined by the HCA in relation to common law larceny would be whether a mistake, however fundamental, can prevent possession from passing, where it seems to have been voluntarily handed over.  Hence, possession in fact and possession in law must be distinguished.  In the case of a mutual mistake, if the mistake has not prevented possession in law passing at the time of the handing over, before the accused realises what has happened, there is no coincidence of mens rea and actus reus.

10.3:  OTHER STATUTORY OFFENCES IN NSW

· Although dishonest acquisition hasn’t been formally codified in NSW, there are a number of offences which have been added to the basic offence of larceny to:

· Allow for greater penalties

· Fill gaps in the law

· The main additions are:

· Larceny by a bailee (s125):  an emphasis on conversion.

· Embezzlement (s157)

· Fraudulent misappropriation (s178A): an emphasis on appropriation.

· Obtaining by false pretences (s179)

· Ward (1938) 38 SR (NSW) 308 (NSWCCA)

FACTS:  Ward was a solicitor who had helped Thompson set up a mortgage transaction in which Thompson had lent money to someone, secured by a plot of land.  Ward told another party (Wapels) that the debtor had defaulted in some of his repayments and as a result, Thompson was going to sell the land to recover his money.  Wapels then agreed to buy the land, and as a result of this agreement, gave £50 as a deposit  (which should have gone to Thompson) plus 2 pounds and 5 shillings for stamp duty.  In fact, Thompson never intended to sell the land.  Ward paid the stamp duty, but used the £50 for himself.  He was charged with obtaining the £50 by false pretences but was convicted by jury at first instance of larceny.

Jordan CJ:
· The crime of larceny is made up of the following components:  The taking away of a chattel belonging to another person, the intent of the taker to permanently deprive the owner of the property of the thing taken, the owner has not given his consent and the taker does not have a genuine claim of right.  

· Difficulties occur when the owner has gained the consent of the owner by fraud.  The question of the case then becomes did the consent obtained prevent the taking from amounting to larceny?

· Under criminal law, a consent will be void if it is fraudulently obtained by a person taking it under the guise of using it for a fictional transaction with the intention of treating the chattel in question as his own.  For purposes of criminal law, this will amount to larceny.

· The common law does not provide any protection for the owner whose consent was fraudulently obtained.  Hence the statutory offence of obtaining property through false pretences with intent to defraud was legislated.

· The distinction between the two is that if, as a result of fraud, the owner intended to part with both possession and ownership, the offence will be obtaining property under false pretences.  If the owner, as a result of fraud only intended to part with possession then the offence is larceny.

· However, if consent to the taking was induced by fraud, but there was no intention to steal at the time of the taking, and the chattel is later misappropriated, there is no offence of larceny, since there is no coincidence of mens rea and actus reus.  

· In the case of bailment, if a chattel is bailed it is larceny if the bailee fraudulently misappropriates it or anything for which the chattel has been exchanged/sold for.  However, an actual bailment must occur, and difficulties arise when money is the chattel in question.

· It is a question of fact whether they intended that the specific notes and coins to be returned or whether the bailee had the option of choosing to become a debtor to that amount, assuming an obligation to pay an equivalent amount later.  In Slattery 2 CLR 546, it was said that if money has been given to someone with specific instructions on how to deal with it, that this will generally be a case of debt, not bailment.

· From s125, if a person was given money on the terms that he might use the money, but be liable for an equivalent amount later, and the person proceeds to fraudulently misappropriate it, he could not be guilty of larceny or larceny as a bailee.  Hence, s178A was enacted to cover fraudulent misappropriation in this situation.

· The legal position according to Jordan CJ:   If there was a fraudulent misappropriation then:

· If the purported sale was a mere fraudulent trick, and he received the money with the intention to misappropriate it, 

· If he was a bailee of the money: guilty of common law larceny by a trick.

· If he was entrusted with the money which could become he property as long as he became liable for an equal sum: guilty of obtaining money under false pretences (s179).

· If the money was received as a bailment, and intent to misappropriate was not formed till after it was received: guilty of larceny by bailee.

· Regardless of any sham, if he fraudulently misappropriated the money,

· If he received the money as bailee: guilty under s178A (fraudulent appropriation of moneys obtained or received)

· If he received the money subject to a liability to account: guilty under s178A.

A misdirection took place on the issue of larceny; appeal allowed and conviction quashed.  Davidson and Street JJ concurred.
Notes
1. The Crimes Act has now been amended to allow an alternative verdict of larceny (including larceny by a bailee) to a charge of obtaining by false pretences under s183.

2. The offence of larceny by a bailee was first introduced in English statute in 1857.  It was designed to include those who received an object into bailment but used it dishonestly, although no converting it.  NSW law provides that larceny by a bailee can be carried out with respect not only to the actual good bailed but also anything the good has been substituted for.

3. Justelius [1973] 1 NSWLR 471: The difference between larceny by a trick and obtaining property under false pretences.  The defendant signed an agreement for an advanced subscription of books.  Under the agreement, he was allowed to retain the books for 7 days, after which he could return them or pay for them.  The defendant kept the books without paying.  He was held to be not guilty of larceny by a trick because the owner had intended to transfer both ownership and possession, and larceny by a trick only covered situations where only possession was intended to be transferred.

4. Summary table, covered below.

5. Charges and their alternatives

	Charge
	Section
	Alternative verdicts

	Larceny (including larceny by bailee)
	120
	Embezzlement, Fraudulent misappropriation, Obtaining by false pretences.

	
	124
	Fraudulent appropriation

	Embezzlement
	163
	Larceny

	Obtaining by false pretences
	183
	Larceny, fraudulent misappropriation


10.3.1:  Fraudulent Misappropriation (FM)

· The provision for FM was enacted after the HSC decision in Slattery.

Slattery (1905) 2 CLR 546:  An agent who fraudulently appropriated money which he was collecting for his principal (a landlord) was held to be not guilty of larceny by a bailee because nothing was actually bailed (the actual notes and coins were not expected back- only their value was).  Hence no crime was committed before the amendment of s178A to the Crimes Act.

McDonald (1929) 30 SR (NSW) 73:  The original version of s178A did not cover circumstances where the principle directly handed money to the agent, as opposed to situations where the agent was to collect money from a third party.

Hunt (1996) 88 A Crim R 307:  NSW CCA examined the wording of s178A, when it was argued that the theft of a cheque ought to amount to a charge of misappropriating a valuable security, and not misappropriating money. This argument was rejected, although the court commented on the need for amendment to the section on account of the difficulties faced in drafting indictments.

· Croton (1967) 117 CLR 326:  

HCA discussed the relationship between FM and larceny.  Croton was in a de facto relationship with Webster.  They opened a join bank account which they both had the authority to use, although Croton held the bankbook.  Webster’s salary was banked, while Croton’s was used for living expenses.  On April 7, Croton withdrew $130 from the joint account.  Following a dispute, he withdrew $100 and a further $736 (the remaining balance in the account).  He then deposited $220 from the join account into an account in his name with a different bank, and $600 (also from the joint account) into an account in his name with the same bank.  Webster did not find out about the transactions till June 6.  He was convicted of larceny under s162 of the Crimes Act.

The HCA held that this could not have been larceny for the following reasons:

· The transference of possession of the notes and coins from the bank was voluntary.

· The notes and coins were never in Webster’s possession, and the bank was not acting as her agent

· The property in the notes and coins was in the bank (and not Webster or Webster and Croton jointly) immediately before it was handed over to Croton.

· Property passed to the applicant directly, even if he would have been required to pay it back at some stage.

· Barwick CJ also held that there was no possibility that Croton could be held as the bailee of Webster, as nothing was given from Webster to Croton as the chattel to be bailed.  If Croton actually incurred some obligation to repay the value of the notes and coins, the appropriate charge would have been FM.

Stephens (1978) 139 CLR 315:  HCA considered the SA equivalent of s178A.  The test adopted by the majority was “Was the transfer permitted under the terms of the contract, to use the money as he though fit; or was he obliged to apply it in a particular way or to retain as equivalent sum, either in his possession or in a bank?  Only in the latter event can the transferee commit fraudulent conversion.”

Johnson (1986) 87 FLR 18:  The accused was insurance broker to whom a customer had paid premiums, expecting them to be forwarded to the insurance company.  It was held that the accused was not guilty of FM because there was no common intention between the accused and the customer and hence, no “fiduciary element”.

J (1987) 9 NSWLR 615:  The accused, as a director of a company, received cheques which should have been forwarded to a finance company (less commission) under an agreement.  The accused instead used the money to run his company, although he knew of the agreement.  It was held that the defendant was a principle offender under s178A- otherwise another charge could be aiding and abetting an offence by the company.

· FM is not restricted to situations where ownership of money or possessions has passed- it also applies to transfers of possession only.  Thus it overlaps between larceny by a bailee/clerk/servant and embezzlement.  From Ward it also overlaps with obtaining by false pretences and larceny by a trick, although FM only covers money and securities.

Notes

1. While s178A covers cheques received by solicitors from clients held in trust, this is also covered by the Legal Profession Act 1987 (NSW), although an offence under this act will not necessarily constitute an offence under s178A.

2. Andrews (1968) 126 CLR 198 contains the difference between fraudulent misappropriation and fraudulently omitting to account.

3. Crimes Act s165-173 creates more serious offences from misappropriation by trustees, directors etc.

10.3.2: Offences involving deception

· Offence of obtaining property by false pretence (OPFP) is contained in Crimes Act ss179-82.  It was created in response to the perceived short comings of the common law larceny by a trick (which didn’t cover where deception induced transfer of ownership).

· OPFP now covers most of the ground previously covered by larceny by a trick.  

Petronius-Kuff [1983] 3 NSWLR 178:  Obtaining a car by false pretences was committed even though only partial payment had been made, and it was contractually stipulated that title would only pass with full payment (though possession had already passed).  

· A false pretence can be made by words and conduct.  If the false pretence is realised by the person to whom it is addressed, the offence is not committed, even if property is handed over (it will be a case of attempted OPF- Kassis v Katsantonis [1984] 3 NSWLR 330).  

· OPFP has been extended to cover instances where property was obtained purely as the result of a wilfully false promise (as opposed to a pretence as to an existing fact).  A person will therefore be guilty if, at the time the promise was made, the promisor did not intend to keep the promise.

Freeman and Sargent (1981) 4 A Crim R 55 (NSWCCA):  (On appeal from the defendants) The defendants had been involved in selling franchises of cleaning products.  A number of people were induced to purchase said franchises by viewing documents indicating high profit figures, which were, in fact, not representative of actual profit figures, and by promises made by Sargent that they would also earn profits of the magnitude indicated.  Glass JA (with whom the court agreed) held that the document and promises constituted wilfully false promises.  A promise which has its fulfilment lie outside the control of the promisor can still constitute a wilfully false promise.  

Notes:

1. Balcombe v De Simoni (1972) 126 CLR 576:  De Simoni falsely represented to Balcombe that he was a student chosen to represent Australia on an overseas trip and was selling cookbooks to fundraise for his trip.  Balcombe bought the book, but would not have, had he not been represented as an impoverished student with an impending overseas trip.  There was no misrepresentation as to the quality of the thing or to the purpose for which the money was being collected.  

Gibbs, McTiernan and Menzies JJ held that proof of intention to defraud required no more than proof of an intention to deprive another of property by deceit (hence, the purpose of the money, an intention to permanently deprive and the object given in return are all irrelevant factors).  Barwick CJ and Walsh J dissented on the grounds that to have the intent to deprive by deceit necessarily implies that the accused intends to do something with the money that the victim does not intend- hence the purpose of the money becomes relevant.

2. Under UK legislation, an excessively high quotation may result in a wilfully false promise. (Silverman (1988) 86 Cr App R 213, UK Court of Appeal)

3. There must be a causal connection between the deception used and the obtaining of the property in question.  Ho and Szeto (1989) 39 A Crim R 145:  Ho deceived Chang as to how money handed over to Chang had been obtained.  Although Chang had been deceived as to how the money was made, the accused had not obtained it by this deception.

4. Section 178B:  It is an offence to obtain property by passing a cheque which is not paid on presentation, unless the defendant proves (BoP) that the cheque would be met, with no intent to defraud.  Note the overlap between this offence and the OPFP offence.

5. Section 178C:  It is an offence to obtain credit by fraud- this includes, for example, eating at a restaurant with no intention to pay for the meal.

6. Section 178BA:  It is an offence to obtain money, a valuable thing, or any financial advantage of any kind by deception.  Deception includes:  reckless words or conduct and present intentions (promises never intended to be kept)  It also covers unauthorised responses from machines.  

Fisher v Bennett (1987) 85 FLR 469:  Miles CJ considered the meaning of “financial advantage”; held that retention of a continuing benefit did not necessarily constitute a financial advantage.

Walsh (1990) 52 A Crim R 80:  It was held by the Victorian CCA that the words “financial advantage” should be given their plain and ordinary meaning with no narrow construction.

7. Note that the so-called UK equivalent of s178BA (which talks of “pecuniary advantage”) is very narrowly defined.

8. Lambie [1981] 3 WLR 88:  Held by the HL that someone presenting a credit card to a vendor makes the representation that the bank will honour the voucher to be presented by the vendor.  Therefore, a cardholder could be convicted of obtaining a pecuniary benefit by deception if the cardholder had exceeded his credit limit and had already received notice from the bank.  (Cardholder could also be guilty of obtaining property by deception.)

9. Offences of obtaining by deception/false pretence/false promise/false or misleading statements there were 1869 appearances (1781- local; 88- district/supreme) during 1999.

10. Section 178BB:  Criminalises false/misleading statements (as to material particulars) which may not necessarily succeed in obtaining any benefit- i.e. attempts to obtain money/valuable things/financial advantage.  A statement of material particulars = a statement objectively capable of inducing the provision of the thing in question.

11. Section 185A:  Concerns people who attempt to persuade others to enter into purchase/loan/sale agreements concerning property or other equipment through promises of profits or income.  It covers those who knowingly/recklessly make promises or forecasts which are false/misleading/deceptive, as well as those who conceal material facts.  It does not cover serve arrangements.

12. Section 176:  Concerns directors/officers of companies who makes written representations  which are known to be false with regards to material particulars, and makes those representations with the intent to defraud or induce them to become a shareholder or creditor or induce them to entrust or advance any property to the company.  

13. Other offences include:  s184 (pretending to be someone else to obtain property), s184A (pretending to be the owner of stock/property to transfer or receive money or interest), s185 (inducing someone by deception to execute/destroy a valuable security), s176A (company member acting or omitting to do an act with the intent to defraud the company).

14. Section 129 of Liquor Act 1982:  an offence to refuse/fail to pay on demand/avoid a demand for payment of a reasonable amount for food/drink/accommodation on a licensed premises.  

15. Section 83 of Proceeds of Crime Act 1987 creates an offence of “organised fraud” where the accused has committed 3 or more fraud crimes (from Crimes Act or Crimes (Taxation Offences) Act) and has derived substantial benefit from his activities.

Barker, Harper and Campbell (1994) 127 ALR 280:  Held that the 3 or more crimes did not have to manifest any particular pattern: hence organised is defined loosely.

10.4:  SUMMARY

	
	Possession gained from person entitled
	Ownership gained from person entitled
	Possession gained from 3rd party
	Ownership gained from 3rd party

	MR present at the time of taking or handing over
	1. larceny

2. larceny by a servant

3. larceny by a trick

4. OPFP

5. FM
	1. OPFP

2. FM
	1. Embezzlement

2. FM
	1. FM

	Subsequent MR
	1. larceny by a bailee

2. larceny by a servant

3. FM

4. Fraudulent appropriation
	1. FM
	1. Embezzlement

2. FM

3. Fraudulent appropriation
	1. FM
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10.7 THE ROLE OF THE CRIMINAL LAW

10.7.4 THE EFFECT OF CHANGING TECHNOLOGY

· Changes in technology change the way property crime is committed.

· Mary McIntosh postulates that the nature of the conflict between victims and law enforcement agencies on the one hand and thieves on the other influences the social organisation and technology of thieving.

· McIntosh further recognised a progression in England in the 1930s from “craft crime” to “project crime”, which was assisted by advances in industrialisation, so in project crime, “thieves can steal large amounts from a smaller number of powerful corporate victims.”. As victims go to greater lengths to employ devices to protect their possessions, violence is often used in response by the thieves. In this sense, increasingly violent property offences may not be due to a decline in moral standards, but rather is due to the changes in “the nature of  property and of our protection of property”.

· Questions have been raised whether such new type of dishonesty is more appropriately addressed under criminal law or civil law.

· Computer technologies in particular have been exploited in many ways in the commission of property offences and related crimes such as the following:

· The theft of electronically transmitted funds.

· The counterfeit or alteration of documents or identities used in commercial crime and fraud.

· The employment of telephones and the Internet to fraudulently obtain various services or execute telemarketing crime.

· Computers are used to disguise the procedure of a crime through electronic transfer systems.

· Theft of intellectual property.

· Manipulation of ATMs (Kennison v Daire).

· Kennison v Daire (1986) 60 ALJR 249 (HC)

Facts: The appellant had closed his bank account and withdrawn the balance but had not returned his ATM card. When the ATMs were offline, he withdrew $200 and argued that the bank had consented to the taking of the money just as in the case of a teller.

Gibbs CJ, Mason, Wilson, Deane, Dawson JJ:

· An ATM is not the same as a teller.

· The bank could not have intended to consent to someone taking money out when they had no current account. 

· Appeal dismissed.

· Evenett (1987) 24 A Crim R 330 – The Queensland Court of Criminal Appeal followed the decision in Kennison v Daire, asserting that it was not the belief of the card holder but the intention of the bank that was in issue.

· Mujunen (1993) 67 A Crim R 350 – The Queensland Court of Criminal Appeal followed the decision in Kennison v Daire and Evenett in holding that ATM transactions amounted to stealing as the terms and conditions of the account articulated that the bank had no intention of passing ownership in the notes.

· Illich (1987) 69 ALR 231 (HC) – In over-the-counter transactions, the Court held that such actions would not be stealing as the teller’s mistake was not sufficiently fundamental to prevent property from being hand over by the teller.

· The situation is addressed by Crimes Act 1900 s178 BA(2) as amended by Crimes (Computers and Forgery) Amendment Act 1989. This allows a conviction of obtaining by deception under s178 BA(1) rather than theft.

· The bank is seen to have a responsibility to implement sufficient protection devices against illegitimate use of their electronic systems.

10.7.4.1 Computer Hacking

· To what extent should the criminal law regulate those who obtain unauthorised access to material contained in computers?

· Criminal Law: Computer Misuse (Law Com No 186), paras 1.25-1.36; 2.13-2.15
· Proper investment in security systems will always be more effective than law enforcement in this area, however, legislation is needed to provide enforcement before the problem is uncontrollable.

· Some methods of protection are the use of passwords, data encryption, refusing entry to systems after 3 failed attempts and a system of calling the user back to verify their location and phone number.

· The problem is exacerbated when users enter systems through various other connections.

· The costs of restoring a commercial computer that has been illegitimately accessed are expansive.

· The need to criminalise hacking is not only to protect privacy of information, but also :

1) To protect the owners of computer systems from losses and costs incurred.

2) Because an unauthorised entry may be preliminary to general criminal offences.

3) If hacking increases, general willingness to invest in computer systems may decrease.

· The basic computer misuse offence is under Crimes Act 1900 s309(1) –intentionally obtaining access to a program or data stored in a computer, without authority or lawful excuse.

· Crimes Act 1900 s309(2) addresses where someone has the basic intention to hack into a computer program.

·  Crimes Act 1900 s309(3) is a more serious offence where the person involved knew or ought reasonably to have known that the material stored in the computer fell into one of the specified sensitive categories in the legislation.

· Crimes Act 1900 s309(4) addresses where someone continues to examine material after realising it is sensitive.

10.7.5 WHITE COLLAR CRIME

· R Hogg and D Brown, Rethinking Law and Order
· “Crimes in the suites”: business and white collar crime

· “White collar crime” describes corporate law-breaking activities (eg anti-trust violations, bribery, false advertising).

· Criminologists had ignored this kind of crime as their ideas about what constituted a crime was previously very narrow.

· These crimes are still not as extensively realised or reported.

· Fraud against the government

· Eg tax evasion, abuse of Medicare, fraudulent welfare claims, evasion of customs duty etc

· These crimes still have an ambiguous moral status, thus complicating the issue further by making the offence harder to detect.

· It is undecided whether more or less police involvement in the detection and regulation of white collar crime is desirable, particularly with respect to the demand on resources it would impose on the police.

10.8 ROBBERY, BURGLARY AND BLACKMAIL

10.8.1 ROBBERY

· Robbery is larceny with an element of force.

· s94 of the Crimes Act 1900 makes the offence punishable with up to 14 years imprisonment.

· 95: robbery with violence

97: robbery in the company of another person

97: armed robbery

98: armed robbery associated with wounding or the infliction of GBH.

10.8.2 BREAKING/ENTERING

· These offences are not only aimed at those who intend to steal, but also at those who intend to commit violent or sexual crime.

· Crimes Act 1900 (NSW) s113 makes it an offence to break and enter any dwelling house (or certain other buildings, including shops) with the intent to commit a felony (up to 10 years imprisonment). If the felony is successfully committed, the penalty is increased to 14 years (s112).

· If you don’t manage to break in, there is still an offence (s114(1)(d)) of entering or remaining upon any building or land associated it with intent to commit a felony or misdemeanour in the building (up to 7 years imprisonment)

· If you enter with no felonious intent but commit a felony while inside and then break out it is an offence under ss109 (up to 14 years imprisonment).

· Amendments to the legislation create aggravated and specially aggravated versions of the above offences.

· Aggravating circumstances exist where the defendant 

· is armed with an offensive weapon or instrument, or

· is in the company of another, or

· uses corporal violence, or

· maliciously inflicts actual bodily harm, or

· deprives anyone of their liberty, or

· knows that there is someone in the building etc.

· The defendant is presumed to know that there is someone in the building if there is indeed someone unless they prove that they had reasonable grounds for believing that there was no one in the place (s105A(2A)).

· Breaking into a place of divine worship: ss106-107.

· “Breaking” involves not only “illicit methods of entry” but also such as “opening a closed door… by the ordinary method.” “It is often difficult to prove that there was a breaking, and occupants sometimes pretend to be more certain than they are that they left the doors and windows shut.” (Eighth Report, Theft and Related Offences, Cmnd 2977 (1966) at para 70)

· Housebreaking or residential burglary is one of the most common criminal offences.

· Police are becoming increasingly irrelevant when it comes to break and enter. This has led to a kind of de facto privatisation of regulation so that insurance companies make the individuals protect their own home through security devices and neighbourhood watch. Here the poor are more likely to suffer.

· See p1251 for relevant statistics.

10.8.3 BLACKMAIL

· Crimes Act 1900 (NSW) s99 makes it an offence to demand property with menaces or by force. Prosecution must prove an intent to steal.

· NB: None of these offences require the prosecution to prove that the threat or menace was successful as part of the actus reus (except s103)

· Charges under blackmail offence are relatively low compared to other property offences.

10.9 RECEIVING, GOODS IN CUSTODY AND PROCEEDS OF CRIME

10.9.1 RECEIVING STOLEN PROPERTY

· ss188 and 189 of the Crimes Act 1900 concern offences for receiving, disposing of or attempting to dispose of stolen goods, knowing them to have been stolen. Where the original offence was a felony, (such as larceny), the receiver may be charged with up to 10 years imprisonment. This penalty is double that for larceny, the argument being that receivers encourage people to steal. If the original offences was a misdemeanour, the receiver is punishable up to 3 years imprisonment.

· s187 extends the coverage of the offence to the products of dishonest acquisitions other than larceny (eg embezzlement, etc)

· s74 of the Criminal Procedures  Act 1986 (NSW) concern the alternative offence of stealing and receiving goods.

· For s188 of the Crimes Act, it is sufficient for the prosecution to prove that the defendant actually believed that the property was stolen in the sense that they accepted the truth that it was stolen. Suspicion is not sufficient, nor is deliberately closing the eyes (Raad [1983] 3 NSWLR 344 CCA).

· The difference between belief and suspicion can be described as follows: Belief – not certain knowledge, but the most reasonable conclusion from the evidence. Short of knowledge. Suspicion – to think that something might be so, but on the other hand it may not be. (Hall (1985) 81 Cr App R 260 at 264)

· The prosecution can use the "doctrine of recent possession" in trying to prove that the accused received the stolen goods:

· If the accused provides no explanation as to how the stolen goods came to be in his possession, jury can conclude that he is either the actual thief or a guilty receiver.

· If the accused provides an explanation as to how the stolen goods came to be in his possession, jury must decide whether the explanation can reasonably be true.

· If the accused changes his story midstream, his initial attitude becomes important (Caplin (1933) 33 SR (NSW) 514; 50 WN (NSW) 189 at 190, 191.)

· Jury should not be directed that it must acquit in the event of the accused person giving an explanation which may reasonably be true, but rather "if it concludes that the explanation may reasonably be true then it is not open to the jury to convict the accused merely upon the basis of his possession of recently stolen property". The jury must also "consider whatever other evidence is before it and available to establish guilt." 

· The scope of the definition of "possession" has been discussed in McCarthy and Ryan (1993) 71 A Crim R 395; Cross (1995) 84 A Crim R 242 and Smale (1986) 7 Petty Sessions Review 3475.

· If the accused exercises his right to silence, this can be the basis on which the jury can draw his guilt (Bruce (1987) 74 ALR 219).

10.9.2 GOODS IN CUSTODY

· If the prosecution cannot prove mens rea for receiving, there is an alternative offence that requires that the defendant proves that he was not negligent. This offence is s527C of the Crimes Act 1900.

· The penalty for this offence is imprisonment for 6 months or a fine of 5 penalty units.

· A strict construction of the way the offence is interpreted is necessary. This is so as not to "expose law-abiding citizens to the risk of conviction" in regular commercial dealings. In this sense, the offence has an "extraordinary serious character" (Grant (1980) 147 CLR 503).

· Whether the thing was "reasonably suspected of being stolen" is for the magistrate hearing the charge to determine.

· In the case of English (1989) 17 NSWLR 149, the Court held that "it had to be proved that the defendant was in possession of the goods at the time of apprehension. Consequently, no offence was committed where something which had previously been in a person's possession had ceased to be so at the time of apprehension." In practice, this restriction is quite limited. It was observed that police can easily get around any requirement for possession at the time of apprehension by carefully framing charges."

· In Anderson v Judges of District Court of NSW (1992) 27 NSWLR 701, it was noted that the extent to which something "may be suspected" to render it warranted by the s527C offence is unclear. Additionally, the potential for the offence to result in police intruding unnecessarily into privacy so as to amount to harassment was identified.

· The "quantum of proof in relation to the requirement of reasonable suspicion" was discussed in Chan (1992) 28 NSWLR 421. It was concluded that "as long as the court found that "objectively considered", one of the suspicions which may reasonably be entertained was that the actual notes were stolen or otherwise unlawfully obtained, it did not matter that there were other possible explanations which were inconsistent with guilt of the offence."

· Regarding the special defence under s527(2), the standard of proof is the balance of probabilities (on the defendant). The issue is whether the accused had reasonable grounds for suspecting they were unlawfully obtained.

10.9.3 PROCEEDS OF CRIME AND MONEY-LAUNDERING

· Commonwealth Proceeds of Crime Act 1987; NSW Confiscation of Proceeds of Crime Act 1989.

· Commonwealth Proceeds of Crime Act 1987 s81 covers the offence of money-laundering punishable with up to 20 years imprisonment (although it can be committed negligently). The equivalent offence under s73 of the NSW legislation requires proof of actual knowledge.

· Commonwealth Proceeds of Crime Act 1987 s82 creates an offence similar to that under s527C of the Crimes Act 1900, however it is punishable with a much higher maximum penalty.

· These offences apply where the property is indirectly derived from crime and attacks the criminal activity by undermining the "money-trail".

6.1
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11.1 Introduction

· Attempt, conspiracy and complicity allow for the extension of criminal liability in 2 ways: (1) time dimension (2) group dimension.

· Time dimension: the offences of attempt and incitement criminalise conduct occurring before the offence that the def planned to commit
· Group dimension: complicity provides for the criminalisation of conduct engaged in by more than on person.

· Conspiracy extends liability along the time dimension and the group dimension by criminalising agreements by 2 or more ppl to commit a crime.

11.2 Attempt

11.2.1 Introduction

· Focuses on unsuccessful efforts to commit a crime

· Rationale: notwithstanding that a person may have failed to bring about the desired result, his/her conduct is sufficiently dangerous or culpable to justify criminal prosecution and punishment

· Doctrine of merger: where the planned offence is committed, the attempt dissolves or merges into the completed offence. Ie. prosecution cannot gain convictiosn for both the attempt and the completed offence.

· Attempt criminalise unsuccessful efforts in 2 situations:

(1) where def has performed certain acts in pursuance of the planned crime, but before completing all the req’d acts is interrupted and prevented from completing the remaining acts, or has a change of heart and decides not to go thru w/ the planned offence

(2) where the defendant has performed all the acts considered necessary to commit the planned crime but fails because of flaws in his/her execution or because relevant circumstances were not as s/he believed them to be.

· Rationale for 1st category: preventive crime → allows police to intervene w/o jeopardising the prospects of convicting the perpetrator of a crimianl offence
· Rationale for 2nd category: inappropriate to allow the person to benefit from his/her failure given that s/he has formed the requisite state of mind and has taken steps towards manifestation of the criminal intent.

· The law of attempt challenges the “general principles” of the criminal law, in particular, the principle that the law does not punish mere thoughts or intentions.

· In practice, attempt charges are relatively rare.

· It is a common law offence but the penalty is prescribed by statute: s 344A Crimes Act 1900 fixes the max penalty for attempt at the same penalty as for the completed offence, but there are exceptions eg penalty for attempted murder is 25 yrs but max penalty for murder is life imprisonment.

· Support for the attempt/completed offence distinction is not unanimous.

11.2.2 Mens Rea

Q’n: whether attempt req the same M.R. as for the completed offence or whether it req more specific M.R. than for the completed offence.

· Knight

Facts: K had a fight with Salvo during which he fired 2 shots. The 2nd shot hit S and was charged and convicted of attempted murder. K appealed, arguing that the Crown had failed to prove that he had the requisite intention to kill at the time that the gun was discharged. Full Ct of S.C. of Vic dismissed the appeal.

Mason CJ, Dawson, Toohey JJ:

Prosecution bore the onus of proving B.R.D. that K fired the shot w/ intent to kill because the M.R. for attempt is an intention to commit the complete offence. Hence, K is not guilty of attempted murder unless he intends to kill. Note that intention to cause death is an essential element of the completed crime of murder.


It is not possible to exclude the hypothesis that K did not fire the 2nd shot w/ intent to kill. Such possibility could not reasonably be excluded by the jury.


K’s conviction for attempted murder set aside, replaced w/ a guilty verdict of recklessly causing serious injury, remitted to S.C. of Vic for re-sentencing.

Brennan and Gaudron JJ (dissenting)


  On the facts, a verdict of guilty was open to the jury, it was no part of the appellate function to “second guess” in such situations. They implied that they were not entirely convinced that the M.R. for attempted murder must always be an intention to kill.

Notes:

1. After Knight, the view expressed by Gibbs CJ in Alister is correct: One constituent element of the crime of an attempt is “an intention on the part of the offender to commit the complete offence”, hence a person is not guilty of an attempt to murder unless he intends to kill.

2. In McGhee, Brennan J appeared to be willing to accept the majority view in Knight that the offence of attempted murder requires proof of an intent to kill.

3. In Mohan, the ct held that for a charge of attempt it was necessary for the Crown to establish that the def intended to injure the police officer. The trial judge erred in directing the jury that it was sufficient to prove that the def realised that the wanton driving was likely to cause injury.

4. In Khan, the UK CoA held that the M.R. for attempted rape was identical to the M.R. for the full offence, “namely, an intention to have intercourse plus a knowledge of or recklessness as to the woman’s absence of consent”.

11.2.3 Actus Reus

· Intention alone will not expose the person to criminal liability for attempt.

· Criminal attempt consists of (1) the intention to commit the completed offence and (2) acts undertaken in pursuance of this intention.

· Difficult to generalise w/ precision about when acts carried out in pursuance of a criminal intent will constitute an attempt.

· Distinction drawn at CL is b/w acts of preparation and acts of perpetration. Only the latter count as attempt.

Tests:

(1) Unequivocality test: attempt has been committed where the def performs acts which unequivocally show that they had the M.R. for the completed offence.

(2) Substantial step test

(3) Last act rule

(4) Proximity test: whether the def’s conduct is sufficiently proximate to the commission of the completed offence to constitute an attempt to commit that crime. It has 3 dimensions: (a) temporal -  how much time remains before completion of offence (b) physical – how near is accused to location of the offence (c) task-related – how many more tasks to undertake before offence is completed.

· Problem: at which pt should the law intervene? 

· On one hand, the law does not punish intention alone, on the other, crime prevention imperatives suggests that where there is an opportunity to intervene before a crime has been committed, the law of attempt should facilitate “pre-emptive” law enforcement and subsequent prosecution. 

· DPP v Stonehouse

Facts: S was in financial difficulties (in England). He contrived a situation and pretended that he had drowned (in Miami) and subsequently went to Australia. His wife was not involved in the fraud but was the beneficiary of his life insurance policy. S’s wife and her solicitors contacted the insurance company but no claim was lodged. Before any claim was lodged, S was discovered in Australia, he was extradited to England and charged w/ attempt to enable another to obtain property by deception under the Theft Act 1968 (UK). S was convicted and appealed unsuccessfully to the CoA, then to HoL.

Lord Edmund-Davies:


S contended that his actions in Miami did not amount to attempt, he said he merely made preparation to create a situation in which his wife could in all innocence claim and maybe obtain money from his life insurance. S relied on Robinson which applied the principle Parke B in Eagleton that acts remotely leading towards the commission of the offence are not to be considered as attempts to commit it, but acts immediately connected w/ it are. In Robinson, it was held that there cannot be a conviction for an attempt to obtain by false pretences unless the pretence or the deception has come to the knowledge of the intended victim. It is doubtful that Robinson has correctly applied Eagleton and Lord E-D rejects Robinson on the basis that it was wrong of the ct to treat all preceding acts as mere preparation and not amounting to perpetration of an attempt to commit the full offence. In fact, Eagleton itself has been much criticised.


Stephen’s defines an attempt to commit a crime as an act done w/ intent to commit that crime, and forming part of a series of acts which would constitute its actual commission if it were not interrupted. While this definition has been repeated cited w/ approval it does not define the pt of time at which the series of acts begins.


Crown submits that where a crime is not completed, the principal may be indicted for an attempt to commit the crime, provided that (a) it is capable of being committed and (b) he has himself or by his agent performed an act or acts which show that he is trying to commit the crime (intention) as distinct from merely getting ready to commit it (proximity). However, Lord E-D finds it difficult to accept that a man must be guilty of an attempt if he has done the last act which he expects to do and which it is necessary for him to do to achieve the consequence aimed at.


Lord E-D thinks that the nature of the full offence alleged to have been attempted must always be borne in mind. In the present case, had S not been interrupted by his being recognised and arrested in Australia, the full offence charged would have been that S dishonestly and by deception enabled his wife to obtain insurance money by the false pretence that he had drowned. Since the faking of his death (a) was intended to produce that result (b) was the final act that he could perform and (c) went substantial distance towards the attainment of his goal, it was sufficiently proximate to constitute attempts charged.

· Page

Facts: Page and Partridge agreed to break into a shop and steal. Partridge climbed up onto the roof of the shop w/ a tyre lever to open a window. Page kept watch. Partridge said he put the tyre lever under the window but thought of his mother and decided not to continue. Police arrested them as they emerged from the lane. The jury convicted Page but the Full Ct was asked to consider whether the trial judge was right in letting the case go to the jury.

Mann ACJ, Lowe and Gavan Duffy JJ


The correct definition for an attempt to commit an offence: an act done or omitted w/ intent to commit that offence, forming part of a series of acts or omissions which would have constituted the offence if such series of acts or omissions had not been interrupted either by the voluntary determination of the offender not to complete the offence or by some other cause. Hence, the offence of attempting to commit a crime may be committed in cases in which the offender voluntarily desists from the actual commission of the crime itself. 

Notes:

1. Page is a gd example of the principle that once a person has crossed the line they cannot be saved from a conviction for attempt even where they voluntarily desist from completing the conduct elements of the offence.

2. S11.1(2) of the Criminal Code Act 1995 (Cth) resembles ss 1(1), 4(3) of the UK Criminal Attempts Act 1981. In Jones, the CoA said that J’s actions in obtaining the gun, shortening it, loading it, putting on his disguise, going to the school are all preparatory acts. No attempt had occurred until J jumped into the victim’s car. The CoA implied that lying in wait w/ gun ready was not sufficient. The decision was strongly criticised.

3. S 321N of the Crimes Act 1958 (Vic) is more helpful in including a version of the proximity test to help determine the pt the def has crossed the line.

4. Problems w/ the law of attempt as expressed by G Williams:

· Looks at facts retrospectively: backwards from the moment when the crime was intended to be committed, instead of forwards from the time when the def started to make his criminal intention a reality.

· Williams supports the substantial step test

5. The law of attempt is designed to facilitate law enforcement intervention to prevent the commission of a more serious offence. It is an anticipatory or preliminary offence, it criminalises one form of behaviour in order to prevent a more serious form of criminal behaviour. Anticipatory offences rely on judgments made by police officers about the propensity of particular individuals or groups to engage in criminal behaviour, there is scope for targeting, harassment and stereotyping.

11.2.4 Impossibility

· Concerns a q’n of whether a person is guilty of the crime of attempt where s/he fails to commit the completed offence because it is impossible to do so eg due to ineptitude, adoption of inadequate means.

· The cts have consistently held that there is no barrier to conviction for attempt.

Haughton v Smith: a case which strongly supported the defence of impossibility. The HoL held that the def could not be convicted of attempting to handle stolen goods by virtue of impossibility. The rationale for this decision was that the crime of attempt, by its nature, requires the possibility of successful completion of all that is req’d to bring about the illegal result. The actual risk of harm is the measure of the culpability of the defendant’s conduct.

Since H v S, there has been a movement towards the position that impossibility is irrelevant to the q’n of whether the def has committed an attempt. This is driven by a concern that the availability of a defence of impossibility was confounding law enforcement objectives, particularly in relation to the policing of drug offences. There is a shift towards a focus on the def’s criminal intention. As long as the intention is sufficiently proximate to the commission of the completed offence, it is irrelevant whether the conduct is capable of successfully bring about the completion of that offence.

The UK Parliament’s Criminal Attempts Act 1981 reversed the decision in H v S. However, the HoL still allowed for the continued availability of an impossibility defence in Anderton v Ryan. It was not until Shivpuri that the HoL confirmed that impossibility was no longer a defence on a charge of attempt.


In Australia, the decision in H v S was initially followed but it was not long before such an approach was challenged. In Mai and Tran, the CCA was called to consider the state of law in NSW.

· Mai and Tran

Facts: A suitcase, containing 30 blocks of heroin, arrived in Sydney by air as unaccompanied luggage. The police found that it contained a total of 6.7kg of heroin and executed a plan to catch the importers. To allow for “controlled delivery”, they substituted the blocks of heroin for blocks of plaster of Paris, some of which contained a very small amount of heroin. Listening devices were also placed in the suitcase. Mai and Tran collected the bag from a hotel. Mai was also caught with one of the substituted blocks in his jacket, however, the block did not contain any heroin. Both were charged under the Customs Act 1901 (Cth). Mai was also charged and convicted of attempted possession of a prohibited import. On appeal Mai argued that, since the blocks contained no heroin, it was physically impossible to achieve possession and hence he committed no crime. 

Hunt CJ at CL:

Issue: whether the law is as laid down in H v S where it was indeed physically impossible for Mai to have achieved possession of any heroin. 

Need to reconsider the above issue because:

(a) The decision of the NSWCCA in Gulyas in adopting H v S is obiter only.

(b) Subsequently to Gulyas:

(i) H v S was reversed by the Criminal Attempts Act 1981 (UK).

(ii) H v S and its application in Anderton v Ryan were trenchantly criticised by G Williams.

(iii) Shivpuri disavowed the principles from H v S.

(iv) H v S was rejected by the Full Ct of Vic in Britten v Alpogut and by the CCA of WA in Lee.

(c) Lee was based on a charge of attempt under  s 233b(1)(c) of the Customs Act (same charge as this present case) and Britten v Alpogut related to a charge of attempt based on s 233B(1)(b) (similar to this present case).

(d) Gulyas related to a charge of attempted false pretences (v. different fr present case)

The law as laid down in Britten v Alpogut should be adopted in NSW:

In circumstances where it is in fact physically impossible for the accused to commit a particular crime, an attempt to commit that crime had nevertheless been proved if the Crown establishes:

(i) that the accused intended to do the acts w/ the relevant state of mind which together would comprise the intended crime

(ii) that, w/ the intention, he did some act towards the commission of that crime which went beyond mere preparation and which cannot reasonably be regarded as having any purpose other than the commission of that crime.

In Abbrederis, Street CJ held that where a Cth statute has been construed by the ultimate appellate ct w/in any state, that construction should be followed by cts of other States. Hence, in this case, the NSWCCA should follow Britten v Alpogut since both concerned the same provision of Customs Act.

Although in Kristo, the Full Ct of SA still followed H v S, it does not affect Lee and Britten v Alpogut because:

(a) Kristo did not relate to Cth Legislation. It was related to a charge of attempted false pretences.

(b) The Full Ct in Kristo was substantially influenced by its decision in Collingridge which adopted H v S in obiter. A reconsideration of that adopt should be undertaken by a Full Ct of 5 judges.

(c) In Kristo the attempt failed not because of impossibility but because of ineptitude or insufficient means adopted. The Full Ct of SA did not decline to follow the law laid down in Britten v Alpogut.

(d) Cox J in Full Ct of SA only made a passing reference to the fact that Shivpuri had reversed H v S.

Notes:

· Britten v Alpogut

Facts: Def was intercepted at an airport and found to be carrying a suitcase w/ a secret compartment. The compartment carried a harmless substance, procaine but the def believed it was cannabis. Alpogut was charged w/ attempting to import cannbis under s 223B(1)(b) of the Customs Act 1901 (Cth). Magistrate acquitted A on the basis of H v S.

Murphy, Fullagar and Gobbo JJ: H v S should not be followed.

Murphy J:

· Rejected the distinction b/w acts which are objectively innocent and those which are not.

· Mere intent is not criminal but the law of attempt is concerned w/ the guilty mind.

· Attempts are crimes because of the criminal intent of the actor; if the facts had been as the actor believed them to be, he would have committed the intended crime.

· The actor is punished not for any harm he has actually done, but because of his evil mind accompanied by acts manifesting that intent. 

1. In Lee, Tan and Ong, Britten v Alpogut was followed

2. In 1985 provisions which resembled s 1(2)  and (3) of the UK Criminal Attempts Act 1981 were added to the Crimes Act 1958 (Vic) as s 321N, as part of the codification of the law of attempt in Victoria.

3. Kristo

Facts: K was charged w/ attempting to obtain a Lotto prize by false pretences. K submitted a 10 game lotto ticket, game 9 contained the winning numbers. But the accompanying computer-generated receipt, which had been issued at the time of purchase indicated that game 9 had been left blank. The prosecution case was that after the lotto draw K had filled in the correct numbers to produce a winning ticket. K contended that he had filled in the numbers for all 10 games at the time of purchase and that the computer must have malfunctioned and failed to record the game 9 numbers. He was convicted.

SACCA: 

Rejected K’s arg’t that he could not be guilty of attempting to obtain by false pretences because the Lotto computer system made is impossible to commit offence.

The ct stated that factual impossibility was still a defence to a charge of attempt in SA. 

The ct held that the present case was not one of factual impossibility because whilst the computerised control system made it extremely difficult to cheat the system, it was not impossible. 

4. In many cases, it is the police entrapment practices which give rise to the issue of impossibility. Such methods so law enforcement are problematic: it is hard to be sure that the defendant would have committed the offence had it not been for the agent provocateur. However, it is difficult to prove a case against the defs w/o the use of an undercover police officer or a “plant”. 

5. The defence of impossibility challenges the “general principles” of the criminal law. Should the general principles (eg. idea that the law does not punish mere thoughts) accommodate or resist the demands of law enforcement? Are such principles as fundamental as they are believed to be?

6. Is certainty of the criminal law undermined by the law’s willingness to ignore or treat as irrelevant the impossibility of a person’s attempt to commit a criminal offence?

6.2
Extending Criminal Liability 2

Conspiracy 

The crime of conspiracy is committed where two or more people form an agreement to commit a crime (or some other unlawful act).

The elements of conspiracy

The existence of the agreement

· Actus reus – the fact of agreement

Mens rea – the intention to agree (even if a lesser form of mens rea is sufficient for the substantive offence)

· An intention to enter an agreement in future will not suffice.

· It is not necessary that anything be done to put the plan into action.

· O’Brien

(1974) 59 Cr App R 222 (UK CA)

Facts:

· D and Lennon were arrested after D had photographed the wall of Winson Green Prison.

· There are 2 charges:

Conspiracy to effect an escape from prison between

1) D and persons unknown.

2) D and Lennon and persons unknown.

· Lennon was acquitted on 2). D appeals

· P. 1285

Lord Widgery LCL:

· If the jury decided to acquitted Lennon, then Lennon cease to be an available co-conspirator to conspire with D, and D cannot be convicted with charge 2).

· To be convicted with charge 1), prosecution must established that D conspired with persons unknown. Merely a discussion for a prison break is not enough. There has to be an agreement to undertake a prison break.

· P. 1286

· The evidence here was not enough to entitle the jury to draw the inference that O’Brien had made an agreement with others that the plan should be carried out (opposed to mere discussion). Therefore, conviction on 1) cannot be upheld.

Park and Forbes JJ concurred. Appeal allowed.

· Notes

1. It was later discovered that Lennon was a policy informer, and he never intended to carry out the plan. He pretended to take part in the part in the proposed offence but he intended to take no part. However, no authority supports the submission that this fact will prevent the apparent contract from being a conspiracy.
2. It is not necessary that there be agreement as to the precise manner in which the unlawful act is to be performed, as long as there is agreement to perform the unlawful act. Further, for the purposed of the offence of conspiracy, it is what is agreed to be done and not what was in fact done which is all important.
Convictions of individuals for conspiracy

· A charge can be laid even if only one of the alleged co-conspirators can be located.

· In Yip Chiu-Cheng [1994] 3 WLR 514, the Privy Council held that an individual may be convicted of conspiracy where the “co-conspirator” with whom they have entered into an agreement is an undercover law enforcement officer. (A law enforcement officer who pretended to enter into the agreement but was in fact setting out to entrap the individual).

· Where 2 or more people are charged with conspiracy, it is possible that only one may be convicted. In Darby, there was evidence admissible against Darby which was not admissible against the other defendant. Consequently, Darby was the only one convicted.

Impossibility and the nature of the agreement

The current position in relation to attempt is that it is not possible to avoid liability on the basis that what was attempted was impossible to achieve.

As the House of Lords held (in DPP v Nock [1978] 2 All ER 654) that there was no basis for distinguishing between the law of conspiracy and attempt for the purpose of impossibility, it appears that impossibility should not be a barrier to conviction of conspiracy. 

However, the following case illustrates, the distinguishing feature of conspiracy – the agreement – does appear to make a difference of how impossibility is treated.

· Barbouttis, Dale and Single

(1995) 82 A Crim R 432 (NSWCCA)

Facts:

· The defendants were charged with conspiring to receive stolen property. 

· In fact, the cigarettes were not stolen – they had been loaned to the police by a cigarette company for the purposes of an operation designed to catch persons suspected of dealing in stolen cigarettes.

· The Crown appeal.

Gleeson CJ (dissenting):

· The belief that the cigarettes were stolen is the essence of the agreement even if the objective fact was that they were not stolen. This belief cannot be regarded as an incidental matter.

· The law relating to conspiracy punishes people because of the nature of the agreement they have made. If a person intends to receive goods, which he knows or believes are stolen, then he intends to receive stolen goods.

· Appeal allowed.

Dunford J:

· Subject matter and purpose of the agreement which determines whether it is criminally unlawful. In this case, the subject matter is the cigarette.
· In the present case the conspiracy alleged was one to commit a specific substantive offence, namely the offence of receiving stolen property.
· Here, the alleged conspiracy had been carried out, no substantive offence would have been committed because the goods had not been stolen. It follows that the conspiracy alleged in this case was not an agreement to do an unlawful act because the act agreed to be done, i.e. receiving the cigarettes, was not an unlawful act, nor was it an agreement to do a lawful act by unlawful means.
· Therefore, it is not a criminal conspiracy.
This decision does not depend on resolving the general principles relating to a conspiracy to achieve the impossible, but rather on considering the nature of the conspiracy here alleged.

Smart J adopted a similar approach to Dunford J. Crown’s appeal dismissed.

Note

· The main point of disagreement in this case was the characterisation of the defendants’ agreement.

Gleeson J – the agreement was an agreement to receive stolen cigarettes.

Majority – the agreement was an agreement to receive a specific “parcel” of cigarettes.

Therefore, the majority found D not guilty as the cigarettes were in fact not stolen.

· This case establishes that impossibility per se is no barrier to conviction on a charge of conspiracy, but it illustrates that it will be necessary to identify with precision the nature of the agreement.

The scope of the agreement

In some cases, it is important to identify the scope of the alleged agreements when there are questions about who agreed with whom, about what and when.

· Gerakiteys  (1984) 58 ALJR 182 (HC)

Facts:

· D (medical practitioner) conspired with H (an insurance agent) and 9 individuals to defraud insurance companies. 

· There are 5 agreements:

1. Central agreement between D and H.

2. Agreement with 1 of the individuals.

3. Agreement with 2 of the individuals.

4. Agreement with 2 of the individuals.

5. Agreement with 4 of the individuals.

· Dean J

· There is no basis for a finding of one single all-embracing conspiracy between the applicant, Harrison and all 9 insured. In these circumstances, it is critical to determine precisely what conspiracy it was which the Crown alleged against the applicant.

· It is a mistake that the Crown thought it sufficed to allege one overall conspiracy between all possible conspirators involving the making of all of the relevant claims on the basis that, if 

i) that overall conspiracy; or

ii) any one of a variety of consequential conspiracies 

could be proved, the defendant will be convicted. A count in conspiracy must comply with the general rule of charging one offence only.

· Also, where a single conspiracy has been charged, jury cannot find the accused guilty of a consequential but different conspiracy which flowed from that which is the subject of the actual charge.

· It is the subject-matter and purpose of the agreement which determines whether it is criminally unlawful. Also, as a matter of common law principle, an accused may be convicted of conspiring “with a person or persons unknown” to commit an unlawful act.

· Appeal allowed.

· Lee (1994) 76 A Crim R 271 (NSWCCA)

Facts:

· D and another man, Huynh, were convicted of conspiring with each other and with other persons unknown to supply a quantity of prohibited drug.

· The central figure was Ah Shek, who had access to a large quantity of heroin and offered D and Huynh to supply them with quantities for the purpose of re-sale.
· Each man knew that Ah Shek had set up a distribution network and that the other was part of that network. 
Gleeson CJ:

· Two distributors who are part of a wider distribution network could, depending on the circumstances, be shown to have a common purpose which involved the activities of the entire network, without necessarily agreeing to do anything to further each other’s activities.
· It makes it easier to infer that there is one comprehensive conspiracy, rather than a number of separate conspiracies, if the distributors can be shown meeting with one another, discussing their distribution plan, and giving each other information, advice and assistance.
· Conviction upheld. Powell JA and Smart J concurred.
Controversies surrounding conspiracy

Relevant “unlawful acts”

The law of conspiracy is not limited to agreements to commit criminal acts. Various other heads include conspiracies to:

· Defraud

· Commit a tort

· Corrupt public morals

· Effect a public mischief

· Defeat or pervert the course of justice

· Prevent or defeat the execution or enforcement of a law of the Commonwealth

Now, judges have retreated and no longer see themselves as having a role in creating new categories of conspiracy as a means of dealing with various kinds of conduct which might be regarded as anti-social.

In addition, courts have also been critical of the manner in which existing categories (including offences created by statutes) have been employed.

· Cahill [1978] 2 NSWLR 453 (NSWCA)

Facts:

· Three Australian citizens had formally married three Chinese to support applications to remain in Australia.

· All six were convicted of conspiracy to prevent the enforcement of a law of the Commonwealth, an offence under s 86(1)(b) of the Crimes Act 1914 (Cth).

· Street CJ

· Active misrepresentations regarding a marriage or, for that matter, active misrepresentations regarding anything else, are capable of giving rise, in appropriate circumstances, to criminal as well as civil liability. But there were present here no active misrepresentation.

· The religious or moral requirements are matter of individual conscience.

· It is impermissible and dangerous to travel beyond the strict letter of the statute law governing the marriage relationship.

· Therefore, jury cannot convict these appellants upon that the actual or contemplated marriages, although perfectly valid and effective in law, and although not associated with any active deceptions or misrepresentations, were morally repugnant.

· Conviction quashed.

Notes

· In NSW, the common law offence of conspiring to pervert the course of justice has been abolished. However, s 342 of the Crimes Act provides that a person may be charged with conspiring to commit any of the “public justice” offences now contained in Part 7 of the Crimes Act, including the offence of doing an act with the intention of perverting the course of justice (s319).
The rationale for the offence of conspiracy

The justification for the offence of conspiracy is that it prevents crime and allows law enforcement agencies to intervene without having to wait until the alleged conspirators bring their plan to fruition. The law of conspiracy allows intervention at an even earlier point than in the case of attempt (at the time of the combination of people).

The following article evaluates this classical justification.

F Abbate, “The Conspiracy Doctrine: A Critique”

In M Gorr & S Harwood (eds), Controversies in Criminal Law: Philosophical Essays on Responsibility and Procedure

(1992) 55-67

· The classical general defense to the conspiracy doctrine is the “group danger” rationale.

a) An individual is more likely to carry out his group commitments than his purely private decisions.

b) Having committed himself to others, it is now much more difficult for a person to reverse the original decision, since such a reversal would require the cooperation of others.

c) There is now increased probability that the harm intended will be produced.

d) There is now the prospect of a greater amount of harm than that intended by lone individuals.

· However, even if a) and b) are true, the argument would justify stepping in and prosecuting only those conspiracies that are based upon certain sorts of commitments of individuals to groups, not all those that are “combinations” or “agreements”

· A person who is morally committed to a course for action does not become more committed to it for having joined with others.

· There are more questions with c) and d). The mere addition of heads and hands does not of itself increase the potential for danger, even in cases where “commitment” is an appropriate description.

· In addition, a group which has decided to do some harmful act, but has not yet decided upon the means, should cause less “uneasiness” than one person who has decided both.

Notes

Gillies has identified 2 principal reasons why conspiracy charges are laid in practice:

1. Where the object of the alleged conspiracy is a non-criminal unlawful act, conspiracy represents the only mechanism for bringing the agreement within the reach of the criminal law.

2. In the majority of cases where the alleged conspiracy is agreement to commit a crime, conspiracies are “almost always charged in circumstances where all, or at least some, of the crimes contemplated by them have actually been committed. The prosecution almost always charges conspiracies for a crime which agreements have been in fact partly or wholly consummated”. In such cases, the prosecution often prefers to lay conspiracy charges rather than lay charges for the substantive offences because of the view that convictions for the former are easier to secure. 

The procedural and evidentiary advantages of conspiracy are discussed below at 11.3.3.4.

Politically motivated prosecutions

· The vagueness and “flexibility” of the offence of conspiracy has facilitated use of the offence of conspiracy against political groups, trade unions and other “unpopular causes”, where either no criminal offence exists or where a criminal offence may have been committed but proof of that offence would be much more difficult than proof of the conspiracy to commit the offence. 

· The offence has been used in some very famous cases where the motivation for the prosecution had a very strong political dimension.

Procedural and evidentiary advantages

The procedural and evidentiary rules relating to conspiracy are much more favourable to the prosecution than they are for other offences:

1. It opens a far wider field of inquiry than would proof of the commission of the unlawful act. E.g. Conversations, actions, documents, etc relating to the alleged agreement are relevant, but would not be relevant if proof of the commission of the unlawful act alone were at issue.

Also, a charge of conspiracy may avoid the difficulty of having to prove all elements of the substantive offences.

2. Evidence that would be inadmissible against the defendant as hearsay evidence on a charge for a completed offence is allowed to prove a conspiracy. E.g. Words and actions of other people outside the defendant’s presence in a charge of importing heroin.

· Ahern
(1988) 62 ALJR 440 (HC)

Facts: 

· D (an accountant) had been convicted of participating in a tax evasion scheme.

· D had introduced the scheme to his clients, and had taken part in the activities of the scheme.

· Issue:

Whether evidence such as the acts and words of the others, occurring outside the D’s presence, can be used to prove the participation of D.

Mason CJ, Wilson, Deane, Dawson and Toohey JJ:

· When 2 or more persons are bound together in the pursuit of an unlawful object, anything said, done or written by one in furtherance of the common purpose is admissisble in evidence against the others. Therefore, once participation is established, this evidence may prove the nature and extent of the participation.

· Rule – reasonable evidence of the preconcert must be adduced before evidence of acts or words of one of the parties in furtherance of the common purpose which constitutes or forms an element of the crime become admissible, against the other or others.

· Test – evidence in the form of acts done or words uttered outside D’s presence by a person alleged to be a co-conspiracy will only be admissible to prove the participation of the accused in the conspiracy where it is established that:

1) There was a combination of the type alleged.

2) The acts were done or the words uttered by a participant in furtherance of its common purpose.

3) There is reasonable evidence, apart from the acts or words, that the accused was also a participant.

· The judge should decides this (not the jury).

· Trial judge erred in not deciding this, but the result is the same. Conviction upheld.

· Hoar (1981) 148 CLR 32 (HC)

Facts:

· D was charged with conspiracy to breach the Fisheries Act 1979 (NT) by fishing for barramundi out of season in a large scale operation.

· The prosecution had charged D with conspiracy to commit 12 offences under the Act.

· At the time of the appeal, prosecutions for the substantive offences were still pending.

Gibbs CJ, Mason, Aickin and Brennan JJ:

· A person should not be twice punished for what is substantially the same act.

· Prosecution for conspiracy and for a substantive offence should not result in a duplication of penalty.

· Generally, a conspiracy charge should not be made when a substantive offence has been committed and there is a sufficient and effective charge that this offence has been committed.

Murphy J:

· Here, the Crown charges not only a conspiracy to commit offences but also the commission of those offences. The problem is that this results in double jeopardy and double punishment.

         The future of conspiracy

The CLOC Committee recommended the following limitations:

· conspiracy should be limited to agreements to commit serious criminal offences (and not other unlawful acts);

· conspiracy should not be available where the only parties to the agreement are the accused and an agent provocateur;

· there should be evidence of an overt act by at least one of the parties to the agreement;

· a “defence” of withdrawal or disassociation should be available;

· conspiracy charges should require the consent of the DPP (or equivalent authority); and

· the penalty for conspiracy should not be “at large” but should be the same as for the completed offence which was the subject of the agreement.

These recommendations are reflected in the Criminal Code Act 1995 (Cth) Schedule.

(bottom of P1322 - 1323)

12.1 INTRODUCTION

· Introduces the idea of ‘just deserts’ or retributivism – conceptual idea of proportionality: that punishment should be proportionate to the gravity and culpability of the crime. Example of such includes ‘Ad hominem’ (directed at an individual) preventive detention, selective incapacitation and mandatory penalty schemes.

· Critiques of just deserts promote a form of resocialisation – restorative justice through constructive use of shaming, as opposed to exclusion and expulsion characteristic of retributive sentences. Examples of such ‘reintegrative shaming’ including mediation, conferencing, reparation and sentencing circles.

· Indigenous customary punishments seem to combine elements of both retributive and restorative in highly localised forms

· Other developments include crime prevention (alternative to the individual oriented punishment after the event focus of the CJS) and victim participation (influenced by victim group moving to restorative justice).

· A consideration of judicial approach to sentencing discretion. Key developments include Mandatory sentencing or guidelines to sentencing judgements.

7.1
Sentencing and Penalty 1

12.2 JUSTIFICATION FOR PUNISHMENT

· Criteria:

1. Unpleasant to victim

2. For an offence

3. Of offender

4. Work of personal agencies

5. Imposed by authority ho imposed rule broken by offender

· Purposes:

1. Retribution - eye for an eye (backward looking)

2. Deterrence - general (community) or specific (offender)

3. Rehabilitation - preventer prevented from crime again

4. Incapacitation - prisoner unable to offend

5. Reparation/restitution - repairing harm

· Penalties specifies at foot of statutory offence are at maximum, subject to judge’s discretion considering various mitigating factors.

N Lacey - “State Punishment”

p 1380

· Aims of punishment = deter harmful behaviour, underline and support social judgement. (Utilitarian theories of punishment – a certain level of general deterrence through the threat of punishment, and individual deterrence to the majority of the population). To restore social cohesion and values. To acknowledge the importance of community standards and identity of the community, geared towards the pursuit of a plurality of the community’s central goals and value (also symbolic).

· Also an educational function, also to appease victims. Demonstrate the way the community takes crime seriously.

D Garland – “Philosophical Argument and Ideological Effect: An Essay Review”

p 1382

· Basic assumption that the general moral philosophy is the most appropriate mean of evaluating penal practice via punishment.

· Second question is to concern the right of punishment as to the particular sanction, apparatuses, techniques and practises of penality disappears when penalty is reduced to an abstract entity with the sole aim of inflicting ‘pain’

· Punishment and its means should be subject to detailed analysis by assessing their actual effects and implication involving a certain level of moral or political position to being adopted.

· Abstract moral philosophies cannot provide adequate grounding to prescribe practices. Arguments in this area should require investigation and specification to consider the objectives, ideologies and social effects produced by specified sanctions.

‘Just deserts’ : The rise of new retributivism

p 1383

· The rehabilitative ideal suggests the success of the justice model to the way it appeared to offer all things to all people. The main proposition of the justice model include (According to Hudson):

1. proportionality of punishment to crime

2. determinate sentences

3. an end to judicial and administrative discretion

4. an end to disparity in sentencing

5. protection of rights through due process

· ALRC Discussion Paper on Sentencing Procedures outline various goals including:

1. Just desert – offender justly deserve a sanction for the wrongful conduct emphasising punishment is certain, equitable, contingent, proportional and achieve crime prevention

2. Reparation – acknowledging victim by seeking redressing the harm done. Justice for victim requires the harm to be publicly acknowledged and the harm redressed (‘make good’ – qualifying offender’s desert)

The proposed method of determining sentence should have regard to Judicial discretion (discretion of sentencing court), consistency, penal value (considering the severity or culpability of the crime with aggravating or mitigating circumstances), proportionality (refecting the penal value), parsimony (use of minimum sentence), use of maximum sentences, impermissible punishment (cruelty), no imprisonment solely for rehab, retrospectivity, certainty (be understood by the offender and enforced).

12.2.2 Critiques of ‘Just Deserts’

(Brown)

· Described as vague. No one argues the punishment should not fit the crime.

· One single “predominating rationale” won’t resolve sentencing problems which are entrenched in wider political problems.

· Rather we should,

· Examine and approach punishment as a working social category, and 

· Develop strategic conception and approaches according to a reading of the full situation and forces.

Penal Privatisation

· Not a simple issue - has occurred in US and Vic (Kennett)

It is as expensive because there is no market. Is right to make profits out of punishment? Won’t it decrease the standards?

Philip Petttit and John Braithwaite, ‘Not Just Deserts, Even in Sentencing’

· “All penalties must be commensurate in severity w/ the seriousness of the offence.”

· Reduces irrationality & unfairness of legal system which depends so much on discretion

· Function of punishment is the deprivation of liberty - not rape, bad food, assault etc.

· Larger support for it in US, not so much in Australia - except for Aust Law Reform Com which realises that current crime prevention models do not work. Rehab and deterrence have little effect.

· Three points of difference between republican theory and retributivism in sentencing. 1. maximising opinion provides an independent yardstick by which to evaluate a court’s response; 2. republicans look in a more concrete way to rectifying the harm; 3. retributivists impose upper and lower limits on sentences, republican emphasis on rectification requires upper limits rather than minimum levels.

12.2.3 ‘Truth in sentencing’

· Introduction of the Sentencing Act 1989 (NSW) is an example of the use of just deserts rhetoric, ignoring the recommendations by ALRC as discussed above. 

· Essentially, the 1989 legislation abolished remissions for prison, set fixed terms with no additional term for all sentences of six month or less, set a formula of ¾ custodial to ¼ parole, and abolished the presumption in favour of parole, making presumption more difficult to attain, effectively increasing the length of prison term and a corresponding increase in the prison population.

· Increase in the NSW prison population leading up to 1988 can be explained by the increase in police numbers and heavier policing of summary  offences.

· Following 1995 election, the Carr government introduced the Crime Amendment (Manadatory Life sentences) Act 1996 to specifying mandatory life sentences on convicted murderers and heroin/cocaine traffickers (commercial quantity). 

12.2.4 Reintegrative shaming and restorative justice

Reintegrative shaming is the utilisation of public, participatory shaming in order to resocialise the individual back into the collectivity rather than through expulsion from the collectivity. 

Braithwaite, Crime, shame and reintegration

p 1392

· Victim and offender and their respective families have a shaming meeting. They speak about the impact of the crime. Punishment decided by the conference, so shamed will feel he has paid his duty after the punishment is through.

· Tried in US with juveniles.

· Allows resocialisation of the offender back into society so they don’t have to go through the public shaming. It also works to prevent crime

· Functions:

1. Deters the general population

2. Deters individual through interpersonal shame of loved ones.

3. Stigmatisation is the alternative and this is counterproductive as it breaks attachments to loved ones who may help prevent them from future crime, and alternatively provides support. This way is more powerful

4. Allows citizens to become active instruments in social control

· NSWLRC recommended in 1996 the introduction of legislation authorising the deferral of sentence pending referral. The Young Offenders Act 1997 implemented a diversionary scheme in relation to young offenders involving warnings, cautions and youth justice conferences as set out in s7 with the exception of an offence resulting in death, certain sexual offences, driving offences and apprehended violence offences (s8).
12.2.5
Sentencing of juveniles

P 1396

· Children (Criminal Proceedings) Act 1987
· Rights of children like rights of adults.

· Children bear responsibility for actions, but their dependency and immaturity require guidance and assistance

· Desirable not to disturb education or employment of a child and to let them live at home.

· Penalty on child should not be greater than adult.

· Research shows it is better to keep kids out of institutions, they offend again

· s33(2) - sentence should be least restrictive unless other alternatives wholly inappropriate (reasons must be given).

· s33 - sentencing options same as adult except for police cautions, equivalent of imprisonment is juvenile centre.

12.2.6
Customary punishment

p 1397

G Zdenkowski, ‘Customary Punishment and Pragmatism: Some Unresolved Dilemmas’ p. 1397

· Walker v NSW – def, a 23 yo Aboriginal man, unemployed and had little formal education, separated from his wife and had one child. Had one prior conviction for assault. The def was a member of the Walker group who was involved in a violent frinction with the Frys. Tried for murder but pleaded guilty to manslaughter. Def tried to show Mabo decision shows recognition of Aboriginal law and therefore he should not be punished in addition to the customary punishment (spearing) he will receive. This was rejected, but it has been recognised in other cases and taken into account when sentencing.

· Generally the legal system will not officially recognise it, but concessions are made for specific cases.

· Martin CJ imposed a 3 yr backdated imprisonment, taking into account the 9 months which the defendant had already served in custody. 

· The Payback, according to customary ruling in the form of tribal punishment by getting speared in each of Walker’s legs. The ct stressed that by taking account to the tribal punishment is not indicative in condoning the use of violence upon people at all.

· Problems:
· Legitimising assault, how much restriction should be placed on who does the punishment and how it is done. The cts don’t want to condone the punishment. Perhaps legislature can prescribe this or even at the supervision of Director of Correctional Services

Universalism v Cultural Relativism

· Question to whether a universal legal system should apply throughout Australia or general law modified by reference to special rules which recognise specific cultural attributes.

· Accepting Aboriginal customary punishment = court opt for weak version of cultural relativism accepts that the legal system will make concession to accommodate cultural arguments

· Taking such stance is controversial – question of principle whether this will undermine the integrity of the legal system as well as the practicality aspect of administration of such punishments with potential conflict with international human rights norm

Legal Issues arising from Customary Aboriginal Punishment

· The ‘pay-back’ was recognised as illegal or anyone charged with an offence for administering ‘pay-back’

· The court was vague about whether the spearing constitutes an unlawful act (under the general law, the serious assault resulting in a wound constitute aggravated form of assault regardless of whether the ‘pay-backee’ consents or not

Zdenkowski’s suggestion

· Legislation should provide authorisation and recognition of Aboriginal customary punishment by imposing a complete defence to any charge brought in respect of such customary punishment

· A limit to the extent of the punishment should apply to the complete defence

· Does not provide answers to previous suggested problems, such as whether the courts should allow concession in sentencing when a customary punishment is to be administered.

Notes:

· R v Barnes – a NT Aboriginal man charged with murder sought release on bail to submit for a tribal punishment. Application refused as the Bail Act NT 1982 does not allow tribal punishment as a criteria for bail. Bailey J also added that it would be ‘wrong for a judge to structure his judgement to facilitate an unlawful act’ – referring to the tribal punishment. The tribal punishment involves spearing in both legs 4-5 times, punches, blows to the head and back with heavy boomerangs causing GBH with a substantial risk of death. The applicant cannot lawfully consent to the infliction of punishment and the ct cannot facilitate such ‘crime’.

· NSWLRC reported in 12/2000 recommends legislative reform to recognised Aboriginal punishment, feeling that it was important for sentencer to be aware of the repercussions of their sentence, especially as family members may be asked to accept punishment if offender was in jail and therefore unavailable. It is argued that there maybe be benefits of such customary law as the offender could not claim to be a victim of ‘white men’s justice’ that transgresses against their own community. However, the LRC was sceptical in areas of sexual and domestic violence was sanctioned by Aboriginal culture.

· NSWLRC also recommends pilot schemes for circle sentencing and adult conferencing tailored for Aboriginals. (cf community based sentence determination procedure originated in Canadian Indigenous Community) 

7.2 Sentencing & Penalty 2


DEVELOPMENTS INCONSISTENT WITH JUST DESERTS

Informer sentence discounts

· As stated in Golding: where a prisoner is shown to have been an informer (whether in the matter in which he had been convicted or some associated matter(s), or in some matters that has no direct relation to the offence for which he has been convicted), the court, will de disposed to show leniency to mark the good he has done.

· Rationales: i) disrupt the honour among thieves

      ii) to encourage the giving of information to authorities 

      iii) to reward the informer for harsher conditions spent in prison

· Rule of thumb: discount is 1/3 of proposed sentence on the basis that 12 mths under protections conditions is equivalent to 18 mths under ‘normal’ discipline. This is acknowledgement that experience of imprisonment can be evaluated by reference to the conditions under which it is served.  Courts are increasingly recognising the differential impact of imprisonment on particular offenders, Bailey: “circumstances which make the incarceration of the prisoner more burdensome upon him than would have been the case of ordinary gaol prisoner”

· Suggestions of potentially applying to young, police officers, child molesters, people with intellectual disabilities or suffering serious illnesses.

· The Many case demonstrates the dangers involved where no adversarial party appears to have strong interest in inquiring into the reliability of informer’s evidence and the full circumstances in which it was elicited.

· S23 of Crimes (Sentencing Procedure) Act 1999 sets out range of criteria that the court is “required to consider” in granting reduction in sentence, including: “significance and usefulness” of assistance, “truthfulness, completeness and reliability” of info.  

· Habitual offenders legislation

· Based on the NSW Habitual Criminals Act 1957 and ss 115 and 443 (additional sentences on further conviction), it has not been used since 1970s.

· In Riley, its effect was held to be the power to declare someone a “habitual criminal” with the consequence of an additional term of imprisonment of “not less than 5 years and not more than 14 years”.  

· NSW courts had been unwilling to use legislation, and is generally not exercised unless it can be predicted with reasonable confidence that offender will resume offending at the conclusion of any term of imprisonment.

· Similar powers found in SA, NT and possibility of indeterminate sentences are provided in Victoria and Tasmania.

Ad hominem preventive detention

· The Community Protection Act 1994 (NSW) provided for “preventive detection of persons who are, in the opinion of the Supreme Court, more likely than not to commit serious acts of violence”, with protection limited to act against one person (Kable).  More than one application could be made in relation to same person, and standard of proof was on balance of probabilities.  The legislation was the subject of extensive criticism for violation of human rights, procedural unfairness and discriminatory nature.

· Validity was upheld by NSWCA, but majority of HC struck down legislation on the ground of incompatibility.

· Similar piece of legislation directed at specified member of community was introduced in Vic Parliament in Community Protection Act 1990 (Vic).

· Pratt argues that there has been a profound shift in the construction of ‘dangerousness’, from concern with habitual crimes against property to that of violent offences, especially violent sexual offences.

Selective incapacitation

· General/collective incapacitation- use of longer prison terms against particular categories of offender of offence to limit the prospect of future offences

· Selective incapacitation- use of longer prison sentences against particular high rate offenders on the basis of some predictive device.

· Studies have shown the limits of incapacitation as a crime control strategy.  For collective incapacitation to be effective, it requires a massive increase in imprisonment to bring a small reduction in crime.  Selective incapacitation provides better trade off, however the prediction models used are flawed with high % of ‘false positives’, and ethically indefensible, punishing offenders for offences they may commit in the future rather than past.

· Qld- Penalties and Sentences Act 1992, provides for indefinite sentence for persons convicted of ‘violent offence’, defined as indictable offence involving the use or attempted use of violence against person.

· NSW- s61 Crimes (Sentencing Procedure) Act 1999 (NSW) requires a court to impose a sentence of life imprisonment for person convicted of murder, if the level of culpability is so extreme that community interest in retribution, punishment, community protection and deterrence can only be so met.

Mandatory sentencing

· In 1996, WA introduced three strikes burglary laws, where a 12-mth min penalty applies to third and subsequent offences.  Parliament attempted to cut off usual judicial sentencing discretion: prohibiting courts from imposing a suspended sentence, although the courts have held that they have power to release under a Conditional Release Order.

· In 1997, mandatory sentencing provisions were introduced in NT with amendments to Sentencing Act 1995 (NT) (ss 78A-78B), applicable to wide range of property offences.  For adults (juveniles), courts must impose an imprisonment of 14-days for first conviction on prescribed offence, subject to an exceptional circumstances provision, min of 90 days (28 unless orders of diversionary program) on 2nd and 12 mths (min 28 days without option of diversion) on third.

· Effectiveness is complex issue.  Findings show that there is compelling evidence that laws have not achieved a deterrent effect in WA.  In fact, there was a leap in residential burglaries immediately after introduction.  Selective incapacitation was not achieved as laws mainly impacted on relatively trivial offenders not hard-core serious offenders, who receive long sentences as part of normal process.

· Prison populations jumped in both states.  NT is most punitive jurisdiction on measures that imprisonment rate per 100 000 adult population is 455, more than triple Australian average (143.5).  Ratio of Indigenous to non-Indigenous rates of imprisonment were 14.7 nationally, 5.3 for NT.

Mandatory sentencing: the equal operation of law?

· Supporters argue that mandatory sentencing is merely “equal operation of law”, as it is racially neutral on the face of legislation and hence do not have a racially discriminatory purpose.

· Provisions are unequal: 

· discriminate on geographical grounds, namely residents of WA and NT

· discriminate on racial lines, as specific offences selected to attract mandatory terms are minor property offences, the kind committed disproportionately by young, Indigenous and poor people, as opposed to serious white collar crime more likely to be committed by whites.

· Racially based selectivity is amplified in the exercise of police pre-trial investigatory and prosecutorial discretions.

· Application of diversionary schemes and exemption clauses are racially tuned: “white middle class escape clause”

· The second level of argument is that the equal application of law to unequals does not produce fairness and equality.  Fairness is a consequence of adjustment to the variability of circumstance, which is precluded by mandatory sentencing.

· The third level of argument suggests that it merely provides a coded language for expression of racial anxieties and overt racial sentiments.

Challenges to mandatory sentencing

· There is no legal impediment for NT and WA mandatory sentencing laws to be overridden by federal government.  However, such challenges have been rejected by federal gov in NT with arguments based partly on “State’s rights” and government support.  The government could rely on its external affairs power in regards to WA.  However it seems highly unlikely that either NT or WA will repeal laws or that they will be overridden by federal law.  It seems more likely that laws will be reduced in scope by a process of incremental change.

· The HC have held that it may be “unusual and in general...undesirable that the court should not have a discretion in the imposition of penalties and sentences...but it is not…a breach of the Constitution”

· Both regimes may infringe aspects of ICCPR and CROC, however, an interpretation of Australian law may be influenced by international law where there is ambiguity or uncertainty, which is not immediate in present legislation.  Also, an individual communication to UNHCR has advisory force only but would increase pressure on governments to repeal or amend legislation.

JUDICIAL RESISTANCE

· Arie Freiberg, “Guerrillas in our midst?”

· Anglo-Australian courts have generally adopted what appear to be conservative positions in the face of considerable social and political pressure, and resisted measures which conflict with fundamental principles and approaches of common law.  Where possible, courts have opposed the reduction or removal of their discretion.  In this sense, their actions are ‘anti-democratic’ in nullifying the will of parliament.

· There has been great public support to the current crop of interventions, and it appears the instrumental effects of sentencing policy (reducing rate of crime or chances of being victimised) seem to be of less importance than social conditions (concern over decline of institutions and social ties, lack of moral and social consensus and growing social and ethnic diversity).

· As people are more sceptical of courts, politics and society in general, and in their ability to rehabilitate, integrate and remoralise offenders, declining moral cohesion leads to more punitive attitudes.  These recent initiatives signal waning confidence in legal and political authority and greater support for non-legal means of dealing with crime.

· The first response is the legislative removal or limitation of judicial discretion.  Second response is to place pressure upon courts to be more attentive or responsive to public opinion and to legitimise its role in judicial decision-making.  Finally, attempts may be made to change judiciary itself by appointing officers more sympathetic to agenda of the government.

PENALITY AND CRIME PREVENTION

· Arguments of new direction for law and order, an approach which attempts to link specific, local security and prevention measures with other policy areas such as environment and urban planning, housing, welfare, education, transport, and recreation, which give people some control over and stake in their environment would have more significant effects on the commission and prevention of crime.

· B Hudson, Justice Through Punishment
· The case for new rehabilitationists’ is that a system of sanctions based on a desire to help is more likely to have ‘benign’ outcomes than one based on a desire to punish.

· Radicals believe that nothing can be done to reform criminals while society is itself criminogenic and hence the target of change must be the society.  In author’s opinion, rehab from a radical point of view may still misdirect any help by concentrating on services to individual offenders rather than attempting to change social conditions that give rise to criminal behaviour.

· The liberal programme, though, sees the individual as the unit for action.  

· Situational crime prevention is the radicals’ answer to the right-wing lobbies.  It proposes more spending on preventive measures in reducing risk of victimisation rather than placing state’s resources into punishing the small proportion of criminals who get caught.  It is also founded on the idea of ‘defensible space’, which proposes that space that is privatised is far less conducive to crime than the impersonal, eg unattended walkways.  

· Left-wing proposals of situational crime prevention is based around the ‘neighbourhood watch’ schemes which aim in improving whole environments rather than at noticing and catching the suspicious stranger.  Environmental improvement is seen as the key, stressing that investment and improvement should follow local residents’ rather than police priorities.  Community policing under strong control, where concentration and allocations of tasks are defined by residents and local elected officials, is advocated.

· Radicals also insist on ‘structural crime prevention’ for the former programme to have impact on crime levels.  Full employment is necessary for community regeneration in providing the only real way of combating crime.  These initiatives are to be accompanied by increased spending on education and recreational facilities, to counteract the boredom and frustration that lead to mindless violence and vandalism.  

· Lastly, reducing public hysteria about crime through preventive efforts could allow for a more tolerant attitude to offenders, possibly through proper compensation to victims, ensuring that any lessening of severity of punishments in no way diminishes their sufferings.

· Reparation and mediation schemes are being tried and are said to fulfil several functions of criminal justice: i) affirming values of society by denouncing acts beyond moral bounds through payment of significant compensation to victims; ii) restoration of equilibrium to relationships between harmer and harmed, as offenders and victims are brought to direct contact, encouraging them to decide between themselves what should be done in making good the sufferings of victim.

· Under traditional criminal justice processes, victims are left feeling unassuaged by operation of impersonal processes where legal definitions and not their own experiences of pain and loss are heard.

· Radical proposals concentrate on decentring the offender from focus of crime policies and looking instead at problems of communities, victims and offenders together.  Preventing crime, restoring relationships and compensating harm where prevention has not succeeded are key themes, and the model for restoration is civil law- the balancing of claims between individuals is effective justice.

· Crime prevention projects have been promoted in Australia in recent years.  At a national level, the argument was advanced by Federal Justice Office Issue Paper (p1418 for list of propositions) and at state level, SA and Vic have notably well established policies and organisations in crime prevention areas.

· The uncivil politics of law and order

· David Garland in “The Limits of the Sovereign State- Strategies of Crime Control in Contemp Society” has argued that a common feature of modern society is acceptance of high crime rates and an increasing recognition of limitations on what can be achieved through criminal justice agencies.  This has led to erosion of the myth that sovereign state is capable of providing security, law and order and crime control.  As governments realise that they need to withdraw and qualify their claims and responsibilities, and that associated political costs maybe disastrous, law and order politics have become increasingly volatile.  States seek to enlist citizens and non-state agencies in crime control strategies and the political wing engages in range of punitive and exclusionary policies of harsher and mandatory sentences, death penalty, soaring imprisonment rates and pathologising categories of offenders.

Hogg and Brown, Rethinking Law and Order
· Law and order has lately emerged as an important issue in the electoral politics of most liberal democratic societies.  Major parties have paraded tough law and order policies as leading elements in state elections.  Politicians welcome adoption of harsh law and order measures and those who counsel restraint and call for more informed responses to crime problems show signs of faint-heartedness. 

· The trend of closed and narrow public and political debate about law and order issues, “inclined to disqualify rather than welcome diverse viewpoints, suspicious of knowledge and expertise, predisposed to populist pandering to private insecurities and resentments instead of promotion of informed public-spirited debate and whose timeframe is short rather than long”- uncivil politics of law and order.
· The ‘civil’ pertains to organised, well ordered conduct of government by political authorities elected to task and through acceptance by citizens and corporate entities.  Foremost among the principle of civil government is the idea that violence be kept out of politics and daily life.  The recourse to dishonourable means to control or prevent violence and to protect society, carries the risk that may destroy civil fabric.  Historically, this has been managed with punishment of unreasoned retaliation and violence in favour of legal governance of agents and means of legitimate coercion.  

· Law and order provides a strenuous test of adherence to standards of civility as crime itself offends values and institutions of a civil society, engendering passionate feelings and emotions.  

· The dangers of uncivil standards and practices are that the more punishment is permitted to simply mirror the crime, there is a greater risk of losing sight of any difference between them, and is setting in train a brutalising cycle of violence in which the means adopted to preserve a civil society end up threatening it. There are many societies today where this is a glaringly familiar pattern, including increasingly the USA. 

· The uncivil politics of law and order is sustained by law and order ‘commonsense’, where crime is depicted as a problem of ever increasing gravity set to overwhelm society unless urgent, typically punitive measure are taken to control and suppress it.  Short-term populist measures are frequently adopted at the expense of more informed and effective policies, and many well-established principles and institutions of justice are discarded.  Politicians, whose role is to respond to public opinion and pass legislation with general application, are not suited to making impartial, informed, calm and considered judgments affecting rights and responsibilities of individuals in highly emotional and politically charged circumstances.  

· The long lasting consequence is that politicians are ensnared in the vicious cycle created by their own politicisation of such issues, and governments are poised to respond with more extravagant and ill-considered measures.

VICTIM PARTICIPATION

· There has been growing concern with victims as the ‘forgotten’ participants in the criminal justice system.  Those lobbying for a more ‘victim-oriented’ approach stress that under the current system i) the interests of victim are subordinated to the bureaucratic ‘case flow’ concerns of the system and the civil liberties of the offender ii) original harmful effects are amplified by treatment of victims in cross-examination, lack of information about the processes, the inability to participate effectively in court, lack of appropriate support services and difficulties in gaining reparation or compensation.

· Critics of ‘victim-oriented’ approach argue that it misconceives the nature of criminal justice system, ie to conduct adversarial criminal proceedings, with the state and the accused.  The victim’s role should therefore be seen as only one of assistance to various state agencies.

· SA- Declaration of Victims Rights (1985)- confers certain rights on victims in criminal process.

· NSW- s6 Victims Rights Act 1996 (NSW)- sets out charter of rights of victims.  (p 1423)

Victims Support and Rehabilitation Act 1996-

s7- govern the treatment of victims in the admin of affairs of State

s8- Charter does not give rise to any civil cause of action/any new legal rights

s9- Victims of Crime Bureau is established.  

s59- Victims Compensation Tribunal is constituted.

ss 6-9- primary, secondary and family victim of an “act of violence” may apply for compensation within two years after relevant injury sustained.

· Declaration 6 (b) of 7th UN Congress on Prevention of Crime and the Treatment of Offenders in 1985 allows the views and concerns of victims to be presented and considered at proceedings, without prejudice and consistent with relevant national criminal justice system.

Victim impact statements-

· Article 14 of SA Declaration of Victims’ Rights refer to entitlement of victims to have information of “full effects of the crime” made known to sentencing court, either by prosecutor or through a pre-sentence report.  The Criminal Law (Sentencing) Act 1988 (SA) provides only written statements were allowed, and the responsibility for preparing VIS was given to police.

· An evaluation study of introduction of VIS found that there were no increase in delays or expense, contents were often not challenged, no increase in sentence severity or other changes in sentencing patterns, victim satisfaction with the process was high.

· Opposition to introduction came from legal profession with reservations held about victim’s integration in process and concern over VIS’s utility as vehicle for presenting harm to court, and some victims’ organization that it undermines the examination of the culpability of offender and have potential of re-victimising victims.  Other concerns include that no recognised legal status has been conferred, nor were sanctions for non-compliance specified.

· VIS was formally introduced in Victoria in 1994 (Sentencing Act 1991 (Vic) ss 95A-95E).

· NSW in Victims Rights Act 1996 (NSW), which have since been repealed and transferred to Div 2 of Crimes (Sentencing Procedure) Act 1999 (NSW).  Under s28(3), if a primary victim has died as direct result of offence, the court “must receive a VIS given by a family victim and acknowledge its receipt and may make any comment on it that court considers appropriate”.  Under s 28(4)(b), court “must not consider a VIS in connection with the determination of the punishment for the offence unless it considers that it is appropriate to do so”.

· The “family victim” provisions have been heavily criticised as raising the objectionable prospect of setting punishment according to the extent to which individual victims are loved and have strong family support.  The NSWLRC called for their use in “death cases” to be repealed as the consequence of the offence to victim is already known, a VIS can only persuade the court to impose a harsher sentence on the basis that the death of person who was “young and surrounded by a loving family and friends is more serious than...the death of a person who was alone, unhappy or elderly”- valuing one life over another.  

· Hunt CJ in Previtera stated that it is “impossible to see how any loss or injury suffered by persons other than the victim directly injured by the crime could ever be relevant to sentencing”.

The politics of victims’ rights

· The dangers of genuine empowering of victims and expansion of victim services include pressing victim’s concerns into the punitive law and order politics which, attacks various due process protections accorded suspects and advocates heavier penalties as a “solution” to crime.  Such diminution of requirements may increase likelihood of miscarriages of justice and further victimisation.

Tim Anderson, “Victim’s Rights or Human Rights?”

· Suggests that a victim’s rights may be furthered by promises of more severe penalties (as though this will make them safer) and by promise of a specially instituted place in the setting of that more severe penalty.

· In the context of domestic violence, reports have recommended caution with introduction of counselling programs for perpetrators, or alternatively a “user pays” approach to perpetrator counselling, greater emphasis on penal sanctions and “increasingly harsher penalties”.  It represents a perceived competition for community service funding and a broader pressure for domestic violence to be taken as seriously as other crimes.

D Brown, “Transcending Dichotomies: The Criminal Justice Network and a Dialogue Concerning Prisoners and Victims”

· Brown questions the fixing of identities into a victim/perpetrator dichotomy.  

· Often, the statuses of victim/perpetrator take on characteristics of set identities determined by universal and complete observations of gender relations and assumptions of patriarchy, with no influence from factors such as unemployment, cultural, racial and religious practice.  There has been clear evidence that particular economically and politically marginalised groups are more likely to provide offenders and victims.  That is, the statuses are not permanently fixed.

· Anderson and Brown outline the attempt in NSW to develop a dialogue between penal reform groups and victims’ organizations through which is hoped that stereotypes may break down.  Potential benefits suggested include to reduce the ease with which public figures are able to invoke and position victims’ groups in order to promote punitive law and order policies, open up increased awareness amongst penal reform groups that demands by victims should be taken more seriously.

· In the law and order commonsense, victims of crime are highly ‘idealised’ and stereotyped as the blameless, respectable, passive citizen who is set upon by strangers.  They tend to individualise the experience as they do of criminal offenders, essentially pathologising the nature of crime victims.  Hence, solace offered is not inclusive and unconditional; it is selective and comes with moral strings attached.

Families of prisoners: hidden subjects?

· Ann Aungles, The Prison and the Home

· The prison reflects in a condensed form the gendered division of labour of parenting as it occurs in wider society, when a partner, son or brother is sentenced to the punishment of imprisonment, and women taking on the double load of care.

· Evidence indicates the parenthood of male prisoners is crucial to sense of self of prisoner parents.  Yet this is virtually invisible in official penal discourses, and is the work of outside carers that provides the infrastructure of unpaid, costly domestic labour.  

· Work includes managing the tensions and stresses experienced by the children.  The punishment is manifest in several ways: in poverty, in separation from parent and the risk of stigma which experience brings.  The innocence of children (one of basic values of civil society) is at odds with punishment of children of prisoners’ experience.

· The work therefore plays a particularly significant part in maintaining the ‘civility’ of civil society.  Without skilled labour, the punishment would impose costs on both prisoner and the child that would seriously undermine the legitimacy of state as possessing the right to impose just punishment.  

· Work of caring would have implications for the costs of health of children, of well-being of prisoners (given the current constitution of parenthood which emphasises quality time) and costs of imprisonment, such as loss of visits as preconditions of prison revolts and destruction of cells.

· The carers’ work provides a bridge between domesticity and penalty, punishment and control.
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12.7 Judicial approach to sentencing

· The aims of sentencing

1.Street CJ in Rushby(1977)

“…the judicial discretion underlying the formulation of a sentence must be exercised with due regard to principles of law deducible from authoritative decisions…the adjudicative process , if it is to be consistent and ordered , must observe and apply these doctrine and principles, and thus must necessarily be attended by a requisite disengagement and detachment…”

2. Radich (1954) NZLR 86

“…one of the main purposes of punishment…is to protect the public from the commission of such crimes by making it clear to the offender and to other persons with similar impulses that , if they yield to them, they will meet with severe punishment…On the other hand, justice and humanity both require that the previous character and conduct, and probable future life and conduct of the individual offender, and the effect of the sentence on these, should also be given the most careful consideration…”

· D Weatherburn, “ Sentencing Principles and Sentence Choice” in M Findlat and R Hogg(eds), Understanding Crime and Criminal Justice(1988)255 at 260-63
1. Radich suggests that the sentence must always be proportional to the gravity of the offence, all other aims are subsidiary to this one. This argument carries with itself a problem that in what meaningful sense can any other aim of the sentence find expression.

2. This problem was identified in Williscroft, Weston, Woodley and Robinson(1975)

8 It is unclear that whether “seriousness of the crime” is a reference to the category of crime of which the offender has been convicted or the particular act of wrongdoing committed by the offender”

9 It is difficult to accept that “subsidiary aims” must necessarily be subsidiary to “the main considerations” since the judgment does not reveal what are considered to be “the main considerations”

3. The approach taken by the court in Dixon might be a solution to problems identified:

· “ … A function of the judge is to decide which of the factors should predominate in the particular case…”

4. The suggestion of Dixon is that this is purely a matter of discretion best left to the individual judge which was confirmed in Williscroft :

· “…it is sufficient to say that the learned judge did not …give to the aspects other than reformation the weight that ought to have been allotted to them”

5. What sorts of material constraints do general sentencing principles impose on the exercise of sentencing discretion?

6.  The distinction between the ‘head’ sentence and the non-parole period  

· Jacobs in Portolesi(1973) 1 NSWLR 105

· “…the tariff or scale is established by the sentence; the fixing of the non-parole period is the fixing of the time which not only reflects the community attitudes on the minimum retribution but represents also the best assessment of the earliest time that can be made by a judge of how the particular individual my be likely to react to parole…

· Power (1974) 131 CLR 623

“ …the non-parole period is a minimum period of imprisonment to be served because the sentencing judge considers that the crime committed calls for such detention…”

7. general sentencing principles provide little or nothing in the way of material constraint on the exercise of judicial discretion.

12.8 Appellate Review

A Ashworth , “Criminal Justice , Rights and Sentencing: A Review of Sentencing Policy and Problems” in I Potas (ed), Sentencing in Australia(1087)35

· Legislature: establishing perimeter restrictions

      The Court:   exercising discretion within the perimeter

      The Executive: servicing 

· Judicial discretion is the predominant feature of sentencing due to the belief that good sentencing takes into account of circumstances of the particular offence and characteristics of the individual offender.

· Appellate review of sentences constitutes limitation on the judicial discretion by providing mechanism for challenging sentencing decision and by generating  a jurisprudence of sentencing.

· Parole is a good example of the shift of power over sentencing from the judiciary to the executive. 

10 Various views on sentences

· David Thomas in Principles of Sentencing (1979):  There is clear and consistent set of sentencing principles. Primary decision is on the distinction between a tariff and an individual sentence and the secondary decision is where on the tariff the case should be located or what sort of individualised sentence to impose.

· Ashworth: extempore nature of sentence decisions 

· High Court has tended to deny special leave to appeal against sentence

· NSW Court of Criminal Appeal is reluctant to resentence the cases which was noticed by Weatherburn 

12.8.2 “Intuitive synthesis” or “two tier”

· In Williscroft, Adam and Crockett JJ stated that sentence was a subjective judgment by an appellate judge which is based on various aspects.

In Veen (No 2) (1988) , the majority of the High Court stated that sentencing discretion arises in large measure from unavoidable difficulty in giving weight to each of the purposes of punishment. 

In R v Thomson; R v Houlton(2000) NSWCCA 309(17 August)  Spigelman CJ stated: “ …this court has always recognised that the purposes of punishment include a wide range of incommensurable and sometimes conflicting objectives which must be brought together ...”

In Pearce v The Queen, McHugh Hayne and Callinan JJ said: “the instinctive synthesis approach is the correct general approach to sentencing… however this does not necessarily mean that there is no element which can be taken out and treated separately”

· NSW judges in sentencing often refer to “objective factors” ( the circumstances and consequences of the crime) which determine the appropriate sentence and “subjective factors” ( the circumstances of , the consequences for the offender) which provide for reducing the sentence.

12.8.3 Guideline judgments

· R v Jurisic (1998) 45 NSWLR 209 at 216,220-221,222,229,231

· Facts: Jurisic was charged with excessive speeding under the influence of cocaine and he had prior convictions for serious driving offences.  The NSWCCA upheld the Crown’s appeal against the sentence of home detention and imposed an imprisonment sentence.

· Ratio : Spigelman CJ : sentencing guidelines

1. He recognised that there is a tension between the maintenance of maximum flexibility in the exercise of the discretion and ensuring consistency in sentencing decisions. The preservation of sentencing discretion is central to the ability of the criminal courts to ensure justice in various circumstances of individual offences and offenders. Public confidence in the administration of criminal justice requires consistency in sentencing decisions which is also a form of injustice.

2. The Court of Appeal has a duty to formulate indicative “guideline judgments” which are not binding precedents and serve a role of ensuring consistent sentencing in particular. 

3. The critical difference between judicial guidelines and statutory guidelines is the flexibility of the former.

4. Appeal initiated by the Crown provides an opportunity for identifying errors in the exercise of discretion and public confidence can be best served as a result. 

5. He calls for a sharp upward movement in penalty for the new S52a

12.8.4 the reaction to Jurisic

K Warnter, “sentencing Review 1998” (1999) 23 Crim LJ362 at 367-69

· It is unprecedented that such a strong proactive stance by the judiciary to address public concerns about sentencing inconsistency and leniency.

· The judgment received positive response from the media and legal professionals.

· Zdenkowski: welcomed the development in principle as a means of achieving sentencing consistency but concerned with tougher sentencing

· Spears: approved of the mechanism of guideline judgments as a way of structuring judicial discretion but it is troubling that the mindset of the court is geared towards Crown appeals and possibility of juries declining to convict.

· Morgan and Murray strongly support Jurisic and only reservations is that it doesn’t go far enough.

· The significance of Jurisic is it is described as “guideline judgement” which is similar to such guidance in other state jurisdictions. 

· Advantages: 1. It tags the case for particular attention.2. it is of greater authority. 3. They have more potential

· View against it: 1. Judges often show a real ambivalence about the value of sentencing decisions as precedents. 2. Some judges view that sentencing is a matter of instinctive synthesis and not a series of stages.

· Legislative response to guidelines on sentencing was initiated after Jurisic.

· The legislative follow up to Jurisic is now contained in Div 4 of the Crimes (Sentencing Procedure Act 1999(NSW) . It doesn’t limit the discretion of the court. 

· Since Jurisic, a number of other sentencing guidelines have been issued. Examples:R v Henry(1999) NSWCCA 111(12) May and the effect of Henry is to significantly increase the sentence tariff for armed robbery. R v Ponsfield , A crown application for a guideline was rejected. R v Wong and Leung(1999) NSWCCA 420(16 December), the CCa gave a very  specific guideline linked to drug cases. 

· It has been the significant improvement in the quality of submissions and the breadth of information presented to the court. 

· There should be acknowledgement of social and economic consequences and effects of sentencing decisions. 

· SW CCA refused to issue guideline judgments due to the fear of possible limited discretion of the court as a result of  political influence. A sentencing Matrix Bill 1999 has been brought before the Western Australian Legislative Council. 

12.8.5 Structuring Judicial discretion

Zdenkowski “ Limiting Sentencing discretion: Has There been a Paradigm shift(2000) 12(1) Current Issues in Criminal Justice 58

· Discretion is likely to prove resilient in the sentencing process

 Report of the NSWLRC, Sentencing(1996)

· We rejected an approach to “reform” of sentencing law which would constrain the exercise of judicial discretion either by the codification of common law principles, the creation of sanction hierarchies, or the specification of tariffs.

· The NSW government did not specify statutory formulations of the aims of punishment and use of particular sanctions which is contrast to other Australian Jurisdictions. 

· Judicial discretion is constrained by the form of increasing provision of statistical information on sentence distribution. In NSW the Judicial officers Act 1986 provided for the establishment of a Sentencing Information System.

12.9 Sentencing options

12.9.1 Sentencing Process

· An offender will be sentence after pleading or being found guilty after a summary hearing.

· The primary duty practitioners on sentence is to assist the court.

· Pre-sentence reports may be obtained before sentencing and must be obtained before making an order for home detention.

· A court that imposes a sentence of imprisonment of sic months or less must make a record of its reasons .

· Relevant legislations: The Justice Act 1902(NSW) , The Crimes (Sentencing Procedure ) Act 1999

12.9.2 Sentencing options

· Unsupervised release

· Monetary penalties

· Supervised release

· Custodial orders

12.9.2.1 Rising of the court

this is a nominal  penalty whereby the convicted person must remain in court until the next adjournment.

12.9.2.2 Dismissal of charges and conditional discharge

· S 10 of the crimes (Sentencing procedure ) Act 1999 (NSW)

· A court which has found a charge proven can without proceeding to a conviction order the charge be dismissed or make an order discharging the person on condition that they enter into a good behaviour bond.

· Rarely used in Aboriginal towns

12.9.2.3 Good behaviour bond

· Crimes (Sentencing Procedures) Act 1999 s9

· Where a court has convicted a person it may make an order that the person enter into a good behaviour bond for a term not exceeding five years

12.9.2.4 Deferred sentence

· Crimes (Sentencing Procedures) Act 1999 s11

· It is often now used in conjunction with drug rehabilitation programs

12.9.2.5 suspended sentence

· Crimes (Sentencing Procedures) Act 1999 s12

· This provision is the only substantive new measure in the rationalisation exercise of 1999

12.9.2.6 Fines

· Crimes (Sentencing Procedures) Act 1999 s17
· A fine is the monetary penalty and is the most frequently used sentencing option in Australia.

· Arguably fines are inequitable where the poor and the wealthy pay the same amount.

· Imprisonment for fine default has a long history and defaulters have constituted a significant proportion of various State prison systems. It was claimed that may people were being imprisoned not for their original offences but for being poor.

· The 1985 NSW reforms largely reduced the number of fine defaulters held in NSW prisons.

· Tony Bottoms in the Power to Punish (1993) argues that the fine is “neglected feature “ of the penal system which does not represent an intensification of the disciplinary mode of punishment.

12.9.7 Probation

· Crimes (Sentencing Procedures) Act 1999 s9 or s11

· Probation is not a sentence in itself but is a condition attached to a bond; a form of supervised release requiring the offender to be subject to the supervision and control of the Probation Service

· Probation in NSW lacks a formal statutory basis and the opportunity to provide one in the 1999 sentencing restructuring was missed.

12.9.2.8 Community Service orders

· Community Service Orders Act 1979 ,Children (Community Service Orders) Act and 1987 Crimes ( Administration of Sentences) Act 1999

· Research shows:

1. CSOs were underresourced

2. High Volume of fine default orders coming into the scheme had a detrimental effect.

3. CSOs and Periodic Detention were not being used to replace term of imprisonment but to replace fines and bonds

4. Breaches result higher number of people being sentenced to full time custody

12.9.2.9 Periodic detention

· Periodic Detention Act 1970  Crimes (Sentencing Procedure) Act 1999

· Public criticism on levels of non-attendance in the late 1980s

· Contributing to the significant increase in the prison population in the late 1990s

· Shift from predominantly property offenders to those convicted of driving or traffic offences

· Access to periodic detention centres is not equally available throughout the State, especially in country areas

12.9.2.10 Home detention

· Home Detention Act 1996(NSW) Crimes ( Sentencing Procedure) Act 1999 Crimes (Administration of Sentences)Act 1999 s 102

· One issue often overlooked is the impact of such schemes on family and domestic relations 

1. home detention requires having a home and a telephone do such schemes tend to be weighted toward white collar and fraud offender

2. such schemes also draw other family members and particularly women into unofficial caring and custodial roles which results in increased family stress and domestic violence. 

12.9.2.11 Restitution and criminal injuries compensation

· criminal injuries compensation Act 1967  the victims compensation Act which was replaced by the Victims Support and Rehabilitation Act 1996

      Crimes Act Criminal Procedure Act 1986 s 126 Confiscation proceeds of crime Act     1989(NSW)

· The NSW scheme comprised a statutory element and an ex gratia element by which the state government might make a grant of money as an act of grace where an offender had not been dealt with a court.

· A significant number of claims were being made by police officers and others in relation to work-related injuries that were already covered by workers compensation.

· Under Victims support and rehabilitation Act 1996, applications are now restricted to victims of an “act of violence”

· In addition to the victims support legislation courts are empowered to make “ancillary” orders

12.9.2.12 Imprisonment

· Crimes (sentencing Procedure) Act 1999 Crimes(administration of sentences) Act

 1999 Crimes (administration of sentences)(correctional centre routine) regulation 1999

· Imprisonment is now a uniform sentence and the only distinction being “full time detention”

· There are significant differences between maximum, medium and minimum security prisons in terms of the prison conditions and the prisoner’s experiences of prison.

· It argues that prisoners have no real prospect of gaining relief against segregation decisions due to what he sees as a combination of the broad powers given to prison officials and the reluctance of the courts to apply principles of judicial review. Support for this view might be drawn from Binse v Williams(1995)
· S44 of the Crimes (Sentencing Procedure) Act 1999 replaces s5 of the Sentencing Act 1989 which retains the ¾ formula and the special circumstances exception but reverses the previous “bottom up” system and restores previous “top down” approach that the “head sentence” was imposed first followed by a non-parole period.

· The ¾ formula does not create a statutory norm and sentencing discretion is retained . (see R v GDR(1994) 35 NSWLF 376)

12.9.2.13 Life imprisonment

· Death penalty for murder was abolished in 1955 and a mandatory life sentence was substituted

· In 1989 a number of amendments were introduced and in effect a life sentence for murder and certain drug trafficking offences is possible but not mandatory sentence.

· In the Sentencing (life Sentences) Amendment Act 1993 the legislature purported to give the court power to close off the ability of persons receiving a life sentence to reapply for a fixed term in certain cases. It’s been argued that it may be in breach of international human rights law.

·  In 1996 as part of an election promise to introduce a one strike life penalty for horrific crimes , the ALP government introduced the Crimes Amendment( Mandatory Life Sentences) Act 1996 which is now s61 of the crimes (Sentencing Procedure) Act 1999.

· A significant finding was that “ there has been a marked increase in the number of guilty pleas for murder” which appears to be a consequence of the fact that it is no longer mandatory to impose a sentence of penal servitude for life in the absence of significant “mitigating circumstances”

· The introduction of the natural life penalty attracts criticisms on a number of grounds including it s effect on prison discipline, the removal of any prospect of rehabilitation or redemption , the financial costs of prolonged imprisonment , the prospect that young people might spend periods of 50-60 years in prison and the appearance of state sanctioned vengeance.











































If not satisfied beyond that the accused did not have that belief (manslaughter





If satisfied beyond RD that the accused did not have such a belief ( murder





If not satisfied beyond RD that more force was used than was reasonably proportionate ( acquit 





If satisfied beyond RD that more force was used, did the accused believe that the force which he used was reasonably proportionate to the danger which he believed he faced?





If satisfied beyond RD accused held no reasonable belief of such an attack, no question of self-defence





If not satisfied beyond RD that there was no such belief by the accused, was the force in fact used by the accused reasonably proportionate to the danger which he believed he faced? 





When the accused killed the deceased did the accused reasonably believe that an unlawful attack which threatened him with death or serious bodily harm was being or was about to be made upon him?


NB: Reasonably believe = what the accused himself might reasonably believe in all the circumstances in which he found himself, not what a reasonable man would have believed..








� It’s a case which has a hell of a lot of policy arguments and general discussion about social issues regarding violence – basically what I’m saying, is that a more detailed examination can be done in your own time at your own leisure.


� Orange book; pg 925


� Orange book; pg 925


� Report of the NSW Child Sexual Assault Task Force  (1985); Orabge Book; pg 927


� For the loist of sections under which it is no defence, see pg 929; Oragne Book


� Orangebook; pg 929


� Volume V: The Paedophile Inguiry (1997); Oragne Book pg 930


� Orange Book; pg 931


� Orange book; pg 931


� Orange Book; pg 937


� Orange textbook; pg 941
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