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Analysis: Closer look reveals details of compromise
The passage of comprehensive funding legislation Saturday marked the first significant infusion of money into the state’s cash-strapped transportation system since a special session of the legislature convened in 1986.  Passage of HB 2313 (Howell) was a nail-biter.  There were numerous twists and turns before a compromise was reached that has a little something for everyone to both like and dislike.  Here’s a closer look.

Political perspective

Several newspaper articles and editorials have been written over the last several days praising Gov. Bob McDonnell for pushing the funding issue over the objections of legislative leadership.  There was little appetite among most delegates and senators to tangle with such legislation in an election year.  The governor, however, persevered, persuading House Speaker Bill Howell to introduce the legislation.
The credit bestowed upon McDonnell is well-deserved.  Although the compromise version of HB 2313 that was adopted bears only a slight resemblance to the bill as introduced, the governor transformed the conversation on transportation funding.  The discussion was no longer about advocating for another VDOT audit or reaching for the state’s credit card to issue more bonds.  Instead, the discussion turned to the challenge of raising cash to address the state’s burgeoning road maintenance expense, dwindling federal funds for passenger rail service across the state, and public transit whether it be heavy-rail, light-rail, bus, or passenger van.
There were, however, a number of political hurdles to be cleared before the General Assembly voted on the HB 2313 conference report.
In the House, the Finance Committee either killed or merged all other House transportation funding bills into HB 2313.  The speaker’s measure was the only bill debated on the House floor, and it squeaked by on a 53-46 vote.  Four Democrats joined the majority of the House Republican caucus to secure the vote.  The House Democrats objected to the transportation plan’s heavy reliance on General Fund dollars.  The same dollars are used to fund public education, public safety, water quality and economic development.
When the time came for the vote on the transportation conference committee report, House Democrats provided the margin needed to attain a 60-40 majority.  By that stage, the funding sources had changed enough to win them over.

	Affirmative votes cast for HB 2313

	Party affiliation
	HB 2313 as introduced
	HB 2313 Conference report
	Change

in votes

	Republicans
	4
	24
	+20

	Democrats
	49
	36
	(-)13


In the Senate, the road to compromise was rockier than in the House.  The 40-member Senate is evenly divided between the two parties.  And, in matters of legislation that involve taxes, constitutional amendments, and the state budget, Lt. Gov. Bill Bolling cannot cast a tie-breaking vote.
The Republicans easily reported the Senate version of HB 2313, SB 1355 (Newman), out of the Finance Committee to the Senate floor by a party-line vote of 10-5.  The bill, however, crashed on the Senate floor.  As was the case with their counterparts in the House, Senate Democrats objected to the use of so much General Fund money.  Amendments offered by Senate Republicans were either withdrawn or defeated.  The Democrats did not waiver, and SB 1355 was killed.  Because of procedural deadlines, the Senate had run out of time to pass its own transportation bill.  The only funding bill remaining was HB 2313, and its fate in a divided Senate did not look good.
The bitterness, however, faded later in the week when Senate Republicans offered, as part of the Senate budget amendment package, new language providing a pathway for the state to expand Medicaid coverage for 400,000 Virginians under the federal Affordable Care Act.  The mood in the Senate changed almost overnight.
When HB 2313 came before the Senate Finance Committee, a substitute was offered by Sen. Frank Wagner reducing the funding plan’s dependency on General Fund dollars.  This version passed the committee 9-6 with four Republicans joining the committee’s five Democrats to form a bi-partisan majority.  This version passed the Senate 25-15 with five Republicans joining the 20 Democrats.  The action taken by the Senate Republicans to offer a new approach on Medicaid paid dividends on transportation as well.  The House and Senate now had a bill to discuss in the conference committee.

Conference committee action

The conferees produced a compromise, incorporating some elements of the House and Senate versions of HB 2313 along with some items that were not in either version.  By the fifth year of implementation, the conferees estimate that HB 2313 will generate some $880 million annually.  Of this amount, $200 million is from existing general fund sources.  As originally proposed, the amount would have been closer to $300 million per year.  This compromise is balanced by greater reliance on user fees, including increases in the vehicle titling tax and an ad valorem tax imposed at the wholesale level on motor fuels.  The compromise also includes an increase in the state sale’s tax from 5 percent to 5.3 percent.  The Senate passed the compromise 25-15 with a winning coalition of eight Republicans and 17 Democrats.

	Conference committee report for HB 2313

Proposed uses of revenue

($s in millions)

	
	FY 2018
	5-Year Totals

	Highway Maintenance and Operating Fund
	
	

	Loss from ending excise tax on motor fuels
	($795.4)
	($3,831.2)

	80% of amounts from 3.5% non-diesel tax at the rack
	401.2
	1,886.9

	80% of amounts from 6% diesel tax at the rack
	242.5
	1,058.6

	all of additional 1.3% vehicle titling tax 
	278.6
	1,213.7

	all of increase (to $100) for alternative fueled vehicles
	17.0
	66.6

	0.175% of the 0.3% increase in state sales tax 
	196.2
	899.3

	0.675% of existing 5.0% state sales tax
	198.2
	699.1

	Total for Highway Maintenance and Operating Fund
	$538.3
	$1,993.0

	Transportation Trust Fund
	
	

	Loss from ending excise tax on motor fuels
	($115.1)
	(560.1)

	15% of amounts from 3.5% non-diesel tax at the rack
	75.2
	353.8

	15% of amounts from 6% diesel tax at the rack
	45.5
	198.5

	Marketplace Equity Act (3% of the 5.3% state sales tax)
	183.6
	840.6

	Total for Transportation Trust Fund
	$189.2
	$832.8

	
	
	

	Intercity Passenger Fund & Transit Capital
	
	

	Passenger Rail – 40% of the 0.125% sales tax increase 
	$56.1
	$257.0

	Mass Transit – 60% of the 0.125 sales tax increase
	84.1
	385.4

	Total for Intercity Passenger Fund & Transit Capital
	$140.1
	$642.4

	
	
	

	DMV Total – holds harmless for loss of excise tax 
	$8.0
	$36.8

	Priority Transportation Fund – holds harmless for loss of fuel tax evasion
	$32.2
	$147.3


Also, as part of the compromise, the allocation of the state sales tax dedicated to public education is increased by an additional 1/8th of a percent and 1.25 percent of sales tax money coming from the Marketplace Equity Act (MEA) on internet sales is dedicated to public education.  The MEA portion assumes Congress will pass the legislation.
If Congress fails to pass MEA by Jan. 1, 2015, then the ad valorem tax at the wholesale level for non-diesel fuel will be increased to 5.1 percent to make up for the loss.  If Congress passes MEA legislation after the “trigger” date, then the tax rate at the wholesale level returns to 3.5 percent. 

HB 2313 also includes special funding for Northern Virginia and Hampton Roads.

	Funding item
	Northern Virginia
	Hampton Roads

	Sets up special regional fund
	Yes
	Yes

	Includes additional 0.7% state-imposed sales tax for the region, raising tax rate to 6%
	Yes
	Yes

	Regional congestion relief fee of 25 cents per $100 of assessed value of real estate
	Yes
	No

	Includes a 3% state-imposed transient occupancy tax
	Yes
	No


The special funding for Hampton Roads is restricted to bridges, tunnels and roads.  Northern Virginia is authorized to use its special funds for other capital improvements that reduce congestion, including transit.  

Both regions also must comply with a special enactment clause that sets out local maintenance of effort spending requirements.

Transportation perspective

HB 2313 unquestionably boosts state support for transit and passenger rail.  The harder question to answer is whether the bill will solve an issue referred to as “crossover.”  Right now it looks as if the answer is both yes and no.

VDOT told the Commonwealth Transportation Board earlier this month that maintenance needs will continue to exceed the revenues dedicated to the Highway Maintenance and Operating Fund.  Transfers (or crossover) from the new construction budget to maintenance could not cease.  (This was prior to passage of HB 2313.)  VDOT’s preliminary projections of the crossover amounts for fiscal years 2014 through 2019 were as follows:

	FY 2014
	FY 2015
	FY 2016
	FY 2017
	FY 2018
	FY 2019

	$433.5 M
	$419.3 M
	$451.4 M
	$474.8 M
	$501.0 M
	$523.7 M


HB 2313 is expected to provide roughly $538.3 million for the Highway Maintenance and Operating Fund by FY18, wiping out the transfer of state transportation dollars from the new construction budget.
Federal dollars, however, are also used for maintenance.  In FY12, VDOT allocated $167.3 million in federal dollars for maintenance.  And, in this fiscal year, some $434.4 million is allocated for maintenance, comprising roughly 44.2 percent of all federal dollars.  HB 2313 does not make up for this transfer.
It is also unclear if any of the new funding for construction will be distributed through the construction allocation formula for local road needs.  There has been no funding available for secondary and urban roads since 2010.

	Transportation Trust Fund

	FY 2014
	FY 2015
	FY 2016
	FY 2017
	FY 2018
	5-Years

	$130.0 M
	$162.1 M
	$170.8 M
	$180.6 M
	$189.2 M
	$832.8 M


Local government perspective

HB 2313 provides Northern Virginia and Hampton Roads with additional funding to address their specific transportation needs; boosts spending for passenger rail and local transit services; and provides more funding for road maintenance.
As is the case for any compromise, some of the bill’s provisions will cost localities.  The measure dictates that half of any local sales tax money recovered under the federal Marketplace Equity Act must be spent on local transportation projects.  It is unusual for the state to prescribe how much local revenue must be spent on a particular item.
Also, allocating more General Fund money ($200 million) for transportation will likely affect the amount of state dollars available for public education, healthcare, public safety and other services.
And, the maintenance of effort language inserted in the bill for Northern Virginia and Hampton Roads is clumsily written.  Should bond money spent on specific capital projects be included in the maintenance of effort?  Should the debt service for the bonds be included?
VML urges its members to carefully review HB 2313 and to let legislative staff know of any concerns.  VML will share the concerns with the McDonnell Administration.  There is a strong likelihood that the governor will submit amendments in the reconvened session on April 3.  This is important.  It just might take another 27 years before the next transportation funding measure is passed.

Staff contacts: Neal Menkes, nmenkes@vml.org or Joe Lerch, jlerch@vml.org. 
I-95 toll proposal sacked
Tolls along Interstate 95 in southside were not part of the compromise solution to raise new revenue for the state’s withering transportation program.   

Gov. Bob McDonnell’s proposal to collect tolls on I-95 in Sussex County was sidetracked during the debates in the House and Senate.  The final version of HB 2313 adopted Saturday says that the state may not collect tolls on I-95 south of Fredericksburg without General Assembly approval.  It will be up to a subsequent governor or General Assembly to broach the issue again.

Staff contact: Joe Lerch, jlerch@vml.org
