Legislation and Statutory Interpretation

I. Legislative Process and Procedure—how legislation is enacted
A. Congress operates under the constitution and under congress’s own rules of procedure. Congress is a “they” not an “it” each chamber has its own rules. 
B. Constitutional rules—Article 1 section 7 says each bill must pass each house president must sign or you need 2/3 majority in each group to override the veto. 
C. Bicameralism—why would we have this arrangement? 
1. Causal—history of English bicameral system, also compromise in constitution, but why do we have it today? You want extra representation for regions and particular qualities 
2. Having two chambers allows for a set of checks 
3. Although we call ourselves bicameral, we actually have at least 4 groups that have to approve legislation. Our system is heavily biased against making new laws, even more than the framers probably thought and than the book authors suggest. 
D. Rules of Procedure
1. Committee system
a. Why do we have a system of committees? 
i. Management of agenda 
ii. Allow legislators to develop expertise
iii. institutionalized method of vote trading 
b. There’s always a trade-off between impartiality and expertise. 
c. Committees are partisan and votes are routinely along party lines. 
II. Tools of Interpretation

A. TVA v. Hill--Hill want to use Endangered Species Act to stop completion of Tellico dam b/c it will destroy the habitat of a snail-dart 
B. Majority (Burger’s) Opinion—text, separation of powers, legislative history, congress’s intent in passing the act shows priority of legislation over project 
1. Even though later appropriation bill exception violates House Rule, it’s up to the house to enforce its own rules and so it doesn’t matter. Also canon that appropriations bills don’t count as showing intent over specific legislation.

C. Minority (Powell’s) opinion—textual argument about whether “actions” includes already initiated project because need to have a reasonable alternative, finds it “absurd” not to finalize the dam after spending so much money, starts out trying to rebut a textual argument with a textual argument, but it slides into a different type of argument (that it’s absurd to assume the law bars the Tellico dam project) based on Holy Trinity. 
1. Powell is arguing that original drafters of ESA would have voted against the snail darter. If that’s true then separation of powers requires that the court not apply the ESA to the Tellico Dam. It is an argument based on separation of powers and fidelity to congress’s intentions. 
2. The challenge for the Powell view is to give an argument about substantive absurdity and give an argument about the allocation of institutional competence to decide what’s absurd. 
D. Two different styles of statutory interpretation. 
1. Both are committed to the proposition that Congress is the master (legislative supremacy)
2. Both are committed to the view that unless there is a constitutional problem congress can determine what the law is. A judge’s only task is to carry out congressional instructions
3. The two styles diverge when it comes to how to carry out congressional instruction.
a. Burger says best way is to follow the text and follow it where it has a plain meaning. 
b. Powell view says that text is just evidence of the real question which is “what did Congress intend.” If the judges are convinced that given certain facts congress would have intended a result different from a literally read result, in the Powell view fidelity to instructions require following their reconstruction of intentions rather than the literal meaning of the text. That’s the main fault line in interpretation. 
4. We can associate these styles with two different approaches to law generally.
a. Burger approach is a code-based approach like a civil law system. Burger wants to know what the “rule is.”
b. Powell’s approach is more like common-law. He’s thinking not about a rule but about an individual case and the right question is “what would congress have done if confronted with this case?” to a large extent the fight between the two views is a fight between a rule-based approach to law and a case-based approach to law. 
III. Statutory Interpretation
A. Foundational Theories

1. Textualism—plain meaning of the text
2. Purposivism—broad purposes of the act
3. Intentionalism—Powell’s TVA opinion, if you asked the legislatures about the facts of this case they’d say that they want to let the dam operate. 
4. Diff b/w purpose and intent, It’s a continuum with purpose at one end and intent at the other end. 
a. Intent looks at specific thing asked for (Coffee whether or not decaf) 
b. Purpose looks at the reasoning behind request (gets Coke b/c wanted Caffeine). 
B. Commonalities among approaches:
1. All three use similar tools of construction.
2. Each is grounded in the theory of legislative supremacy
3. All three are trying to discern legislative intent
IV. Letter vs. Spirit
A. Riggs v. Palmer--Mr. Palmer leaves small amounts to daughters and most of the estate to his grandson. Elmer knows about will and poisons grandfather and then tries to inherit. Court says can’t inherit if you killed the decedent

1. Majority opinion—Elmer doesn’t inherit

a. Common law canon: Idea that legislature must speak clearly to override the common law which has a presumption that you shouldn’t profit from your own crime a background principle of common law. 
b. Also Intentionalist argument--Court also says it couldn’t have been legislature’s intent when writing statute. “A thing which is within the intention of the makers of a statute is as much within the statute as if it were within the letter.” 
2. Dissent:
a. Role of the courts argument similar to TVA.  But do we want these cases to go the same way (i.e. do we want Palmer to get the money?).
b. Free choice argument. E.g. assisted suicide. 
c. It’s clear granddad did not want the money to go to Riggs.  Weakness with counterfactual intention: a big leap from “he didn’t want it to go to Elmer” to “he would have wanted it to go to Riggs”.  Another weakness: it’s hard to say a particular person would have wanted a case to come out a certain way.  More honestly, a reasonable person argument.
B. Holy Trinity
1. Intentionalist Arguments--Court says that statute barring contracting for immigrant “labor or service” of any kind applies to minister but shouldn’t be held valid because it’s an “absurd result.”
2. Textualist Arguments—
a. Could have stayed with text to argue that “labor or service” deals with laborers and servants, 
i. Problem is exceptions later on seem to show they intended larger labor b/c otherwise they wouldn’t have need to except “singers, or actors” 
ii. Maybe they didn’t want to stick with text but wanted to set a precedent for the type of interpretation they use—legislative history. 
3. Legislative History—
a. Court goes on to use legislative history for its interpretive value and says Senate committee report recommended substituting the word “manual labor” but they think it would be read that way anyway and they want to pass the bill before the adjournment. English rule specifically forbids looking at parliamentary debates, this case overturns that rule. 
i. Court may not have gotten legislative history correct there’s another speech saying that bill covers all classes of professional men except those excepted. Floor manager agrees that it applied to them and they never make an amendment. 
4. Purposivist Arguments
a. Court relies on broader context of statutes enactment, the social and economic background, which is that employers are importing laborers and destroying the US labor market and the bill is a protectionist reaction 
i. Could argue that was intent that fueled law but it ended up resulting more broadly than evil it was meant to strike at. 
b. Court also says that because we are a “Christian nation” couldn’t see any legislature intending to make a rule against a church’s ability to employ a minister. 
5. Example of the Legal process movement—unless you look at purpose or reason behind the law your interpretation won’t make sense b/c you won’t get a coherent body of policies. 
6. Counter-factual reconstruction—Powell in TVA, Brewer in Holy Trinity
C. TVA v. Riggs v. Holy Trinity
1. All three present issue where semantic meaning of text seems extremely broad and somebody is arguing for some way to narrow or make an exception to the statute.
a.  TVA v. Hill Powell argues that breadth of statute should be limited to not include previous project. 
b. Riggs v. Palmer argues that wills statutes shouldn’t allow a murderer to inherit. 
c. Holy Trinity argument that labor should only cover manual labor as opposed to “brain workers” 
2. Arguments sometimes succeed and sometimes fail, but that’s the argument.
a. Keep in mind are arguments about “spirit” and purpose strongest or weakest in these contexts
b. Which type of argument is stronger for purposivism or textualism (over or under-inclusive)? 
3. Canons of statutory interpretation—rules of thumb, maxims, that judges have developed over time. Expressio Unius est exclusio alterius—the expression of one is the exclusion of another. Idea is if statute has a specific list, it only covers the things on the list. 
4. Different conceptions of rule of law
a. Statutory text—rule of law means I can do what I want unless a statute prohibits it. 
b. Equal treatment for all under the law—if there’s no rational basis for distinguishing relative to purpose of statute it should cover the additional case (wolf when statute says dog)
c. Justified expectations—government should abide by the justified expectations it creates in people, includes text but is not limited to text. 
5. Expectations on Interpretation--As long as judges stick to one method of statutory interpretation, people will come to expect it and will use that method to determine their legal rights. 
V. Textualism

A. Rules
1. Ordinary meaning of text (connotation over denotation) vs. literal meaning or terms of art
2. In statutory context look at other sections and other statutes vs. legislative history
3. Argument about what type of context should be examined, not whether or not to use context
B. Rationales for textualism (Scalia’s rebuttals in West Virginia)
1. Article I section 7—constitutionally specified procedures for lawmaking
a. Text is the law—that’s what the legislature has voted on, the vote is legally effective regardless of legislative intent
b. Text is the best evidence of purpose/intent (it doesn’t mean only) 
2. Statutes have multiple purposes/compromise--statutes emerge from intersections of aims of multiple actors, could be the case that the statute that emerges isn’t what any part would have unilaterally chosen so there is no collective purpose behind the legislation
3. No purposes— There are no purposes—congress is a “they” not an “it” –more radical form of textualism saying “all we have is the code”  
4. Judicial Role
a. Legislature has power to change laws, judges don’t
b. Ex ante incentives—if Congress doesn’t like the decision, they can change the law and textualist perspective will make them legislate more carefully in the future.
i. Does Ex Ante argument work if we don’t have continuity? 

· There is no consistently adhered to statutory interpretation, and most are not all one thing all the time. Does the theory work if we take into account the idea that congress is a they not at it not only at a given time but over time. Does the theory work if we take into account that the judiciary is a they not and it not only at a given time but over time.

C. Textualism vs. Purposivism in West Virginia University Hospital v Casey
1. USC 1983 allows people to sue government officials who violate their civil rights in federal court and USC 1988 shifts “reasonable attorneys fees” to the losing party. Question is whether or not expert witness fees are included
a. Majority (Scalia) uses textualist approach to say “no” 
b. Dissent (Stevens) uses purposivist

2. Scalia’s affirmative reasoning
a. Common-law background—settled judicial practice before 1976
b. Record of statutory usage—other statutes from other congresses distinguish b/w attorneys fees and expert witness fees. If congress thought ‘attorneys fees” included expert witness fess it wouldn’t have felt the need to distinguish in the other cases.  (expressio unius across the code rather than within a single statute)
3. Stevens’ Reasoning
a. Purpose of 1988 was to undo Alyeska decision look at legislative history shows purpose was to compensate plaintiffs for costs which includes expert fees.
b. Vacillations do a disservice to the public
c. Reactions—Congress has overturned more textualist arguments than purposivist decisions so the purposivist reasoning better complies with congressional intent. 
4. Scalia’s Rebuttals—Basic rationales for textualism. 
a. Alyeska—congress didn’t intend to completely undo Alyeska, 1988 was only meant to modify because the statute did not return to exactly prior Alyeska statuts so Steven’s argument goes too far. 
b. Tradition/background gives evidence of actual purpose 
c. So far and no further—Congress could have encouraged it more strongly than it did. We have to look at how far congress went to encourage “private attorneys general” and could see attorneys fees alone as part of a compromise b/w legislatures and their true purpose. 
d. Judicial role
i. No error correction
ii. Ex ante incentives for congress—if they don’t like the decision, they can change the law and textualist perspective will make them legislate more carefully in the future. 
e. Text itself is the best evidence of purpose—hybrid textualism realizes text is important but hasn’t completely jettisoned idea of purpose
VI. Dynamic Statutory Interpretation—restatement of purposivism says that legislatures may have different intentions at different levels. 
A. Might have specific intention, an additional general intention, and a meta-intention about when agent should follow specific or general intention. 
B. Eskridge example of faithful agent who acts intelligently rather than woodenly which means following general over specific when there is conflict and that is actually within the master’s intention. 
VII. Absurdity

A. Kirby--Court overturns conviction of sheriff for arresting mail carrier. 
1. Reasoning:
a. If performing official duties at the time, means didn’t “knowingly and willfully” obstruct the mail 
b. Background principle that gov’t employees are not exempt from criminal charges so mail carrier wasn’t exempt 
c. Rational agent idea—congress legislates about mail but no reason to think that congress would want judges to ignore overarching principles (arresting criminals and rule of law) because of one statutory provision (the mail should run on time) and it’s the job of the judge to try to make things fit together when possible. 
2. Critiques of Kirby/Absurdity Argument
a. What counts as absurdity? John Marshall says absurdity requires “all mankind would unite in objecting to application” too stringent a requirement. Different judges have different requirements
b. Most cases can be dealt with by other means, don’t need this idea of statutory interpretation to deal with it.
c. Could rely on ex post facto pardoning or jury nullification or administrative agencies that provide waivers
d. Absurdity argument doesn’t necessarily follow from Eskridge’s principles, there’s a question of which people/agencies will be able to invoke the doctrine and under what circumstances 
3. What does Kirby mean?
a. Kirby is supposed to be one of the cases proving you must have some sort of absurdity doctrine
b. Vermuele says this isn’t necessarily true, says Textualist/Purposivist debate is too abstract to address it, the real issue is how administrations should be structured and who should have what powers. When courts say they have an “absurdity doctrine” they’re claiming an authority that could be allocated elsewhere in the system (like an administrative agency or executive pardoning power)
B. Public Citizen—meaning of “utilize”

1. Issue

a. whether ABA committee counts as “advisory committee” and is under the jurisdiction of FACA. ABA had never before done anything FACA required 
b. Statute says that President or Agency just has to “utilize” the committee for it to apply

2. Majority

a. Brennan says that the statute doesn’t apply to the ABA committee. “utilize” is a “woolly term” and says you need to look at legislative purpose. If Brennan is saying that it’s an ordinary meaning is ambiguous case it doesn’t explain why he cites absurdity cases. However if he means that it’s an ordinary meaning where the application is absurd, then maybe that makes sense. 
b. Brennan thinks its crazy to understand congress to have voted for this. It’s a counterfactual reconstruction but stronger than Powell’s in TVA v. Hill.
3. Vermuele says best argument is absurdity. 
4. Kennedy concurrence says that the applications are not absurd. 
5. There are different thresholds for finding absurdity courts use vague articulations but don’t really pin them down. Ex. Kennedy “in a genuine sense absurd” 
6. Could argue that any case that reaches SCOTUS isn’t really absurd because it doesn’t get that far. Selection effects of legal system mean that cases that reach SCOTUS are cases that allow for reasonable disagreement which means absurdity is only ever rhetorical and used to quash reasonable disagreement about how statutes should be applied to cases. 
C. Absurd results vs. Scrivener’s error
1. Scrivener’s error=slip of the pen, said what you didn’t mean to say

a. Ex. Cernauskas is a slip of the pen b/c mean to include “inconsistent with this” between all laws and repealed

2. Absurdity=”slip of the brain” didn’t foresee or account for that particular “absurd” result of applying the law

3. Locke--Needed to file prior to December 31, filed on December 31 which means that they missed it. Tried to argue for scrivener’s error. Thurgood Marshall says statute is clear and filing deadlines are always arbitrary.
D. Questions about Purposivism, Absurdity and Scrivener’s Errors

1. A real question of purposivism is wouldn’t the system work better if we didn’t expect absolute foresight from legislators but left it up to judges to fix the few absurd applications. That is the main or best argument for purposivism. Sort of like rational agent model but with an institutional flavor. (Eskridge). 
2. How do we allocate authority to correct absurdity or scivener’s errors? The problem is there are multiple agents who could have that power, the question is who do you want to have it and how competent that person is (stuck with somebody with life tenure)? 
3. From standpoint of legislation, absurdity and scivener’s error can both create and avoid mistakes. We have to worry both about cases where actual absurdity goes uncorrected and when judges create an absurdity where it doesn’t exist. Depending on which one concerns you more you may or may not want judges to have the power to exercise the absurdity doctrine. 
VIII. Textualism and Types of meaning
A. Main types of meaning for words in a statute 
1. Ordinary or colloquial meaning
2. Specialized or “term of art” 

3. Literal meaning or denotation
B. Ordinary vs Colloquilal Nix—court holds that under tariff statute ordinary, rather than scientific, meaning of tomato should be used
1. disjuncture between three different types of meaning. Hard to choose between them:
a. ordinary meaning
b. scientific meaning
c. meaning in particular community
i. in Nix, court dismisses because no indication that “fruit” has unique meaning in relevant community
ii. difficult to determine trade practice regardless
d. meaning to Congress
2. Ways of choosing:
a. presumption of ordinary meaning. Nix is taken to establish a presumption that ordinary meaning applies unless there is reason to think otherwise.
b. consider whom legislature was addressing
c. presumptions in particular cases
i. in tax statutes, rule of lenity (in Nix, tariff statute)

C. Term of Art—Moskal title washing scheme to reduce mileage on cars. Question of whether action counts as “falsely made” since titles were issued by state government. 
1. One distinction is between semantic meaning and application meaning. 
a. Semantic meaning is just asking somebody to define a word,

b. Application is when you ask them to apply the facts of the case they may also say it was “falsely made” 

2. Majority (Marshall Opinion)

a. Canon against redundancy or superfluity—uses it to show falsely made is different than forged

b. Counters “term of art” argument Majority counters with one small case to show that there’s not a universal application. 
3. Dissent (Scalia)—Term of Art

a. Uses legal dictionaries and cites several cases to show it’s a term of art

b. Also dissects phrase to say couldn’t apply in ordinary sense. 
c. Counters redundancy canon by arguing it’s just a legal list 
i. Problem with the case is what to do with circumventing actors? By title washing they’re avoiding directly forging documents, but they want to same result. 
D. Literal or ordinary meaning (Paradigm)
1. Smith—question is whether “use a firearm during an in relation to a drug trafficking offense” only means use as a weapon or use as a bargaining tool

2. Majority says “use as a weapon” is a subset of larger definition of “employ” which they don’t define
a. Majority claims “ordinary” meaning but they’re using literal (dictionary meaning)
b. Majority says get context and limitation from use up to “during and in relation to”. 

3. Dissent claims “ordinary” or colloquial meaning but there’s dispute about who has the right account of ordinary meaning. 
a. Scalia says ordinary meaning is “use as a weapon” since it’s the first thing that comes to mind or “paradigm meaning” and that the paradigm meaning should be exclusive. 
4. Watson (2007) Traded drugs for a gun

a. After Smith does Watson fall under the statute? Court distinguishes b/c he wasn’t “using’ the gun but trying to get it. 
b. Scalia focuses on “use a firearm” as far as context goes

5. In Smith the court is disagreeing over whether ordinary meaning ends at paradigm meaning or can go beyond it. 
6. What Smith shows us is that the question of which meaning to use has another dimension, you have to ask what is the text who’s meaning we are going to try to get at? 
7. The difference b/w literal and ordinary meaning can be difficult to distinguish. Sometimes words have an immediate “paradigm” meaning but ordinary speakers of the language upon reflection may find other circumstances that fit within regular parlance. 
8. Vermuele thinks that Scalia is right about the paradigm meaning and the majority is right about the extended meaning and one of the conflicts in the case is which of those is ordinary meaning. 
9. The question becomes is paradigm meaning the only ordinary meaning or are there others?

IX. Legislative History
A. Main camp of statutory interpretation. It’s the place where theoretical disagreements really translate into operation agreements about what things to look at when deciding statutory cases. 
B. LH is a main target of the textualist critique and somewhat of a fighting issue. 
C. A History of Legislative History
1. Millar v. Taylor (1769)—In colonial world, rule was that one would not look at internal documents from legislatures. Parliament was aggressive about preventing people from finding out about its internal debates, it wasn’t open to the public. In this case, the rule was no looking at legislative history. Rule was transferred into American judicial system 
2. Aldridge v. Williams (1845)—SCOTUS unanimously says that it doesn’t look at legislative records, it’s not a textualist approach, it’s an internationalist or purposivist account of the aims of statutory interpretation combined with a rule excluding resort to legislative history. It’s a hybrid says text is the best evidence of legislative intention. Does allow looking at other statutes and the public history to try to find out purpose.
a. Is the Aldridge approach tenable? Not obvious that it makes sense to try to find out legislative purpose without examining what they said. 
3. Holy Trinity (1892)—Initiates an era in which legislative history is permissible in principle, but there is a kind of hangover from earlier era and we get judges using legislative history only tentatively and episodically b/w 1892 and 1940. 
4. American Trucking (1940)—Cadre of judges who have grown up under Holy Trinity regime and see no problem with legislative history. SCOTUS says “legislative history pool party”, says to get a legislative purposes or intentions we should look at all evidence of that. No law prevents looking at probative evidence of what you’re trying to find. 
5. Textualist Critique (mid-1980s)—Today we live in a regime of “chastened purposivism” where the use of legislative history has declined clearly and substantially. It is still used just less than in the American Trucking era. Most judges, including leading purposivist (Breyer) say that ordinary meaning prevails when clear. 
D. American Trucking Regime example--North Haven v. Bell
1. Not a big paradigm-shifting case, but an example of the normal interpretation within the American Trucking regime. 
2. Title IX and Title VII. Title VII as amended clearly prohibits gender discrimination in employment and remedies include EEOC complaint for mediation and then litigation if unresolved. Title IX focuses on federally-funded educational programs. Remedy under IX for discrimination is not mediation plus litigation but withdrawal of federal funding. 
3. Employees argue that they are “persons” within the scope of the statute, the argument then becomes whether they are subject to “discrimination under any education program.

4. School argues that exceptions to title ix only refer to students which means main provision should only cover students.
a.  Court rejects this argument and says that by not specifically excluding employees it shows more strongly they intended to include them.  (Expressio Unius)
5. SCOTUS Still need some sort of evidence or support for their claims. Since rule was introduced as a floor amendment, there is no committee report. There are sponsors’ statements and a bit of floor debate which seems to be a bit contradictory. 
6. Best argument for American Trucking regime--If courts look at LH, events will arise that guarantee that LH accurately reflects intent. Bell captures that thinking and puts Am. Trucking regime in a positive light b/c otherwise they might have missed the purpose of the law. 

7. Textualist Critique says that American Trucking regime, even in its purest form, is bad because it produces incentives for manipulation. 
E. Legislative History Hierarchy
1. Committee Reports
2. Sponsors’ Statements
3. Floor Debate-- Even under American Trucking judges will admit floor debate, but there is a source of skepticism about it. 
a. Could argue that if people vote on Bayh’s amendment after he explains it then they also intended it. 
b. Could also find that senators had delegated to Bayh and Pell the responsibility of working out what this amendment would be. 
4. Hearings—pretty disfavored
F. American Trucking theories for determining Intent from Subsequent Congressional Action

1. Ratification—Statute at T1, judicial decision at T2 that interprets statute, T3, congress re-enacts statute. Ratification says that congress will be taken to have approved judicial ruling if congress has not affirmatively changed statute at T3. 
2. Acquiescence—Statute at T1, judicial decision at T2, congress does nothing. Acquiescence says congress’ silence is taken to approve the decision. 
3. Rejected Proposal—Proposed statute at T1, voted down by congress. There may be a revised statute at T2 but it’s not needed for the theory. The idea is that congress could not have intended X, because it was voted down at T1. 
a. Textualists really dislike all three doctrines. All 3 are used less now than they were in American Trucking regime, but are used occasionally. 
G. Intentionalist delegation model
1. Congressional Operation: Majority coalition biases history in favor of the majority (either party or bill-specific majority) because creators of LH are agents of the majority

a. Committee report skewed in favor of majority view

b. Floor managers agents of the majority and their statements skewed in favor

c.  Conference committee members are appointed by the majority

2. Judicial Interpretation—all judges have to do is understand congressional operation and they will be able to distinguish the wheat from the chaff of legislative history. 

3. Final piece is to link the two with the idea that system creates a happy equilibrium. 
a. Majority anticipates the way judges will read legislative history and ensures that they monitor the reports to make sure they accurately reflect their views. 
b. If judges look at legislative history that will help cause legislative history to be accurate. 
X. Textualist critique of Legislative History—descending order of persuasive power according to Vermuele

A. Text is the law (Historically 2nd) based on Article 1 Section 7

1. Doesn’t get you very far b/c nobody denies it after Breyer’s move saying text is law but use LH to figure out what it says 

2. There are plenty of sources that judges consider that aren’t the law—canons, dictionaries, that would also fall under this objection

3. Legislative history is not law (Scalia, Eaterbrook) vs. LH is evidence of the law (Breyer)

a. Easterbrook in Continental Can and Scalia in Blanchard: Congress' only way to create law is to enact statutes: (Easterbrook in CC does admit LH may help us understand what text means)

i. only text has gone through constitutionally mandated process and 
ii. only text certainly has assent of majority of legislators and president;
iii. slippery slope: if LH is valid, could legislators pass laws by taking opinion polls of members
b. Breyer counterargument: proves too little. LH is not used as law, only clue to meaning of law. He says “text is the law” but continues to “revel in LH” and just changes the rubric to say that LH is just evidence of what the law means.
i. rebuttal: LH is law if ultimately it determines meaning of statute.
c. response: if judge doesn't look at legislative history in case of ambiguous text, judge would merely be imposing own intent, which is less valid than LH.
d. counter-response: textualists would look at other provisions, other statutes, canons, dictionaries which are more legitimate. 
e. final word: canons and dictionaries arguably have no more legitimate legal pedigree than self-delegation.
B. No legislative self-delegation (Historically 3rd) more refined constitutional argument of “text is law” 

1. LH is unconstitutional self-delegation under Art. I, Sect. 1 (Manning)
a. Counterargument A: if use of LH is unconstitutional delegation, then use of dictionaries, etc. would be even more unconstitutional as delegation to dictionary-writers; 
b. Counterargument B: REA, etc. massively delegate lawmaking authority
2. Rebuttal B: if Congress wants to delegate, has to delegate to another branch, because this will be natural check on power
3. When committee report is used to determine what law means that’s equivalent to delegation of lawmaking power to a committee. 

a. Improved version of constitutional argument but not as persuasive b/c it has same problems as ‘text is law’ b/c there is no formal delegation of law-making power. 

4. Formally the Breyer point holds that they’re just using committee report as reference to figure out what it means, not viewing it as a delegation of power. 

C. Reliability (Historically 1st)—Most persusasive version according to Vermuele. 

1. It comes down to an empirical claim that all premises of the intentionalist delegation model might be correct in principle but that’s not in fact what happens b/c there is sufficient “agency slack” in each link of the chain of delegation so at the end the agent is running around non-representative of the majority. If judges look at LH it creates additional incentives for special interests to try to manipulate it so very act of using LH ensures LH is unreliable. 

2. When compared to LH argument, it’s the opposite. ID says that judges using LH makes it more likely to be representative of will of majority, Textualist say it makes it more likely to be unreliable. 

3. Vermuele’s take—can’t tell whether reliability critique is actually right in a broad range of cases, and doesn’t think anybody can and it’s a poor principle to base things on speculative benefits
4. Reliability in depth
a. principal-agent problem 1: “slack” between members and staffers
i. arguments: 
· not drafted by members themselves, 
· details of report may not be understood or read by members (Scalia concurrence in Blanchard: objects to majority's use of committee report to determine meaning of “reasonable fee” b/c staffers insert things and are too far removed to faithfully fulfill the duties delegated to congressman by people.)
ii. counterarguments: 
· all members of government including Justices rely on staffers. Members control their staffers. Argument against staffers proves too much.
· Legislators may in fact rely on committee reports more than actual text in deciding how to vote
b. principal-agent problem 2: “slack” between members and majority
i. members may have divergent interests from majority
· several selection processes skew representation:
1. members self-select which committees they prefer to be on
2. each party's leader selects which members sit on each committee
3. majority of each house elects each leader
a. divergent theories of who determines committee preferences (empirically unclear which is correct):
4. committee median (committee may be composed of preference outliers, e.g. senators from farming states on agriculture committee)
5. party median
6. chamber median (218th voter in House by ideology, e.g.): if the chain of accountability stretches back to this voter, then committee is representative.
ii. members may insert legislative history with conscious object of shaping judicial decisions that could not win a majority
· e.g. Continental Can v. Chicago Truck Drivers: 
1. dispute over whether “substantially all” means majority or 85%. Senator makes post-enactment statement to influence interpretation.
2. Easterbrook: evidence of abuse of legislative history. Not valid because the meaning was unique to senator, no evidence that it was shared by body. Does not reject use of LH, but says it can only be a clue to meaning.
· Counteragument: 
1. Congress polices legislative history to ensure reliability, e.g. by placing “bullet” next to statements that weren't actually spoken.
a. Ultimately this is weak argument against LH, because even pro-LH judges agree that LH is only a clue to meaning and must be examined carefully.
· Rebuttals:
1. requires careful and vigilant judge to distinguish good from bad legislative history;
2. bullet rule does not do a sufficient job of distinguishing good from bad legislative history (floor statement higher in doctrinal hierarchy of legislative history than subsequent history, but still not probative).
c. No such thing as collective intent: 
i. Argument: Condorcet paradox (majority may not have coherent preferences) and Arrow theorem (all voting systems are flawed) indicate that collective intent cannot exist; therefore, only valid system for determining intent is looking at statute
ii. Counterargument:
· Congress may often, empirically, happen to share intent by summation
· Since majority rule is incoherent, it makes sense to defer to committees because they are the filtering process Congress uses to make its intent coherent
d. use of legislative history gives judges too much discretion
i. argument: “the trick is to look over the heads of the crowd and pick out your friends”
ii. counterarguments:
· textual tools (e.g. language, canons, dictionaries) also give a great deal of discretion
· at least LH is some signal of intent in case where statute is ambiguous, rather than using judge's own intuitions
5. Consequences
a. Cost of errors
i. Argument: don't know whether type I (not using it when you should) vs. type II (using it when you shouldn't) errors are more prevalent. Therefore should go with cheaper option
b. Cost of decisions (preferred by Vermeule)
i. Argument: reading and producing legislative history (for entire legal system) is costly—small statute may have enormous amount of legislative history. Therefore should go with cheaper option
c. Ex ante incentives
i. Congress will be more likely to write clear statutes if LH is not used
ii. Counterarguments:
· “bait and switch” problem: Congress has been producing legislative history and drafting statutes in expectation that LH will be considered
D. Thoughts on LH as evidence of textual meaning (Continental Can)
1. This is another dimension on which we might see convergence b/w two theories. 
2. We might see judge who considers himself a purposivist or intentionalist but never looks at LH. 
a. Aldridge—Judge says aim of statutory interpretation is purposes but we get at it with evidentiary rule of thumb to look at statutory text not internal legislative materials. Intentionalist judge with certain view on reliability of LH may in practice look like a textualist judge—never consider legislative history. 
3. Main thing from CC is disconnect between aims of interpretation and evidence. You can go either way on one and either way on the other and keep in mind which is the issue. 

XI. When to Use Legislative History

A. Three theories

1. Full-blown purposivism—look at LH as evidence and give it full weight (Breyer)

2. Textualist—never look at LH (Scalia)

3. Plain-Meaning Rule (Kennedy in Exxon Mobile)—where text is clear, LH should not be consulted to override them.

a. Different than textualism b/c plain-meaning admits possibility of looking at LH when it’s unclear. Textualist doesn’t ever want to look at LH, wants to look elsewhere for evidence about meaning

B. Does Plain Meaning Rule work as a compromise?

1. Disagreement on court, how can you say text is unambiguous
2. Ambiguity triggers the PM rule, but what tells us what is ambiguous? There’s nothing internal to the rule that tells us. 
3. Plain meaning rule is chronically unstable b/c judges have powerful incentives to discuss LH fully in every case if any judge on the court thinks its useful. 
4. PM rule has conceptual problems and pragmatic problems. 
a. Conceptual problem is if LH is useful when statutes are ambiguous, why not always look at it? Why not just look at it as part of how you determine whether or not statute is ambiguous? 
b. Pragmatic Problem is that Judicial decisions place powerful pressure on PM rule to collapse. Collapses b/c there’s an inherent dynamic that means unless you completely bar LH, you’ll end up at Intentionalist extreme and look at LH all the time. In operation that’s what happens. 
C. Current Practice

1. LH is used in half or somewhat under half of statutory interpretation cases that SCOTUS takes. 
2. All the judges on the court will say and agree that statutory text is law. Breyer move as swept the court and nobody says text is just evidence of true intentions. 
3. Real disagreement about two things 
a. Whether LH is often reliable evidence of what the law means or is unreliable evidence of what the law means and 
b. camp of two (Scalia and Thomas) who push formalist argument that using LH is unconstitutional 
4. Ultimately the textualist movement has had a qualified success. The most theoretical version hasn’t carried the day but what has carried the day is a concern about reliability of LH and the idea that its important to keep in mind that statutes are the law and everything else is helping us figure out what statutes mean. 
XII. Equitable Interpretation of Statutes--Alternative to “faithful agent” model: Courts as junior partners to Congress with common law-like function of correcting errors and keeping law up to date (minority position)
A. Posner in United States v. Marshall: courts should apply equitable interpretation of statutes to render subjective justice even when it contradicts the textual meaning
1. question whether “mixture or substance containing LSD” includes or excludes medium (e.g. paper) on which LSD is transmitted.
a. Problematic treating medium as part of weight because no necessary connection between that weight and amount of doses or severity of punishment. 
b. Absurd results argument—that can be laundered through intent argument by noting that statute elsewhere shows congress understands distinction between doses and weights (PCP provision) and so LSD provision must be oversight.
2. Easterbrook's opinion:
a. textual arguments:
i. medium plus LSD is “mixture” within ordinary meaning of word, 
ii. ratio of LSD to medium is comparable to rate of dilution of other drugs in statute, 
b. arguments against “absurd result” claim
i. in reality, no risk of absurd result occurring.
ii. It is Congress' prerogative to create statutes compelling odd results; often these results are justified on the basis of efficiency or goals unknown to courts
B. Arguments for equitable interpertation:
1. justice in the individual case
2. framers of constitution recognized power to perform equitable interpretation
C. Counterarguments to Posner (Vermeule: opinion is disastrous):
1. Overlooks textualist argument: Easterbrook's ordinary meaning claim is  questionable—could have argued over meaning of mixture.
2. Problems with absurdity claim:
a. Even if judges do not fix law, other actors in legal system may remedy absurdity (prosecutors, juries, pardons, agencies).
b. Having a very broad absurdity doctrine would make judges hesitant to use it
c. It is not clear that result is absurd even on its own terms—perhaps it is reasonable for LSD users to be punished more severely. And Supreme Court agreed—and noted that even punishing distributors more than manufacturers may not be absurd.
3. Lack of judicial expertise should make judges hesitant to insert own opinions
4. undermines judges' political neutrality and legitimacy
XIII. Canons of Construction- Linguistic Canons
A. Two main categories of canons:
1. Linguistic
a. Expressio Unius

b. Ejusdem generis—of the same kind of type, catchall at end of list needs common theme from earlier elements read into it

c. Noscitur a Sociis—list of terms where one has ambiguous scope, read broad or narrow in accordance with other item in the list “you know it by its friends”

d. No redundancy/superfluity—Vermuele thinks its “highly suspect” and gaining recognition as such

e. Consistant usage of term

i. Within statute—Gustafson

ii. Across statutes—Scalia in WUVH v. Casey
B. Linguistic canons:
1. Ejusdem generis 
a. “Of the same type”.  
b. In a list of terms, the more specific terms give guidance as to the meaning of a more general term.  
i. E.g. “vehicle” in McBoyle case below.  
ii. Rationale is that people tend to group words that have a common characteristic together.
· Least convincing when there is: (see rubbish e.g. below) 
·  Evidence of intention to be broad (of any kind). 
· Evidence of legislative purpose (tending to obstruct the streets)
· Weak when the items enumerated make up such a small category of the broader term (see Smith below).
· Main problem is determining which common element exists which also makes sense purposively.
· Ejusdem and Noscitur factors favoring use:
1. Clear category
2. Category with an obvious purpose
3. The size of the catch-all term compared to the enumerated factors.
2. Expressio unius 
a. Expressio unius est exclusion alterius- “the expression of one thing implies exclusion of another” 
b. E.g. “My children are Jonathan, Rebecca and Seth”.  Does this mean these are your only children?  Pretty clearly exhaustive.
c. “All cats born on or after 1/1/09 must be vaccinated”.  Must cats born in 2008 must be vaccinated? Pretty clearly exhaustive.
d. E.g. “Get milk, bread, peanut butter and eggs at the grocery store”.  Is it okay to get ice cream? We can imagine non-contrived scenarios where this could go either way.
e. “All men are mortal”.  Are not all women mortal?  Most likely illustrative.
f. Most controversial canon.
g. Probably best understood as a linguistic convention that should be used only in context.
h. Dissent in Silvers proposed usage only when text is ambiguous, but this is nonsensical if you see it as a way of semantic interpretation- it should help you decide when the text is ambiguous.
i.  An alternate view is that this is a weak canon that should only be used when Congressional intent is unclear- more popular in New Deal, waning with textualism.
3. Noscitur a sociis
a. “a word is known by its associates”
b. E.g. no noise within 50 feet of “bank or school”.
c. Usually used when a term can have a broad or narrow meaning- surrounding terms offer a clue.
d. Can be useful in preventing legislation from sweeping too broadly, but can be misused to narrow terms unnecessarily.  Balance necessary.
4. Distinguishing Noscitur and Ejusdem:
a. Ejusdem is usually: item, item, item, general term.
b. Noscitur is usually: item, general term, item.
i. In practice it’s hard to tell.  V. doesn’t care.
ii. Noscitur- Esjusdem Continuum examples:
· Explosives taken to a mine must be in a “case or canister”.
· Defendant took explosives into a mine in a cloth bag.  Violation?  
· Court used Noscitur: canister is definitely hard and metal- case is ambiguous, but in association with canister it has to be hard.
1. Q: Why use a canon here instead of just purpose?  Maybe as a judge you don’t feel confident that you know the purpose. 
· No tax on income from “exploration, discovery or prospecting”
1. Firm inventing a new drug tried to use discovery language. 
2. Court used Noscitur: exploration and prospecting are about oil, so discovery is about oil too.
3. Similar to “school or bank” example: it’s probably a financial institution as opposed to a riverbank.
4. Counter: a tension between maxims: we don’t want redundancy: why include all terms? Response: if we read discovery broadly instead, then prospecting is made redundant.  Response: Maybe legislatures are using redundancy as a tool.  They included prospecting for emphasis to ensure oil prospectors are covered.
5. Purposive counter: Oil, drugs and research are all high-risk activities with uneven income.  Unfair to tax in high tax bracket when it’s just one-time income.  But this might sweep too broadly.
· Immunity for “any sheriff, constable, peace officer, state round officer or any other person charged with the duty of enforcing the criminal laws”
1. P sues prosecutor for malicious prosecution.  Prosecutor covered?
2. Court uses Noscitur and says no: list suggests the use of physical force and presence of physical danger.
3. Counter: we want to protect prosecutors as well.
· Agencies may sell from state lands “gravel, sand, earth or other material”.
1. Does this cover timber?  
2. Court says no: shifting more to ejusdem: other material is restricted to “stuff underfoot”. 
3. Purposive counter: why would we want this restriction?
4. Response: maybe we don’t want them doing stuff that’s really invasive; earth, etc. not very valuable.
5. Note the tension between the semantics and the purpose.  Semantically, this is really easy, but purposively, it’s harder.
· Illegal to place “dirt, rubbish, wood, timber, or other material of any kind tending to obstruct the streets”.
1. Old car blocking the street?  It’s triggered by the last clause, but is it consistent with other terms under Ejusdem?
2.  Court says no.  Uses Ejusdem: cars aren’t the same type.
3. Purposive counter: a clear statement of purpose: no blocking the streets.  Response: you could read (the court did) the last clause as a limitation on the earlier phrases.
4. V thinks that the court was wrong here.  Ejusdem is least convincing when there is 1. evidence of intention to be broad (of any kind).  2. Evidence of legislative purpose (tending to obstruct the streets)
· “Dagger, dirk, stiletto or other dangerous weapon except hunting knives” (dealt with in Smith below).
· The term “prospectus” means any prospectus, notice, circular, advertisement, letter, or communication, written or by radio or television. (dealt with in Gustafson below).
C. Presumptions:
1. Presumption of consistent usage:
a. Used in Gustafson- majority looks to other sections of statute.
b. Strength of presumption weak, though disagreement exists- some think it’s strong, while others think purpose should have precedence.
c. Can extend to other statutes, but even weaker in this case.  Idea: it might be stronger if other statute is on the same subject.  Not necessarily because of legislative intent, but for post-hoc judicial consistency reasons.
2. Presumption against superfluous statutory language:
a. Used in Gustafson- If possible, every term should have meaning.  Interpretations that render terms superfluous disfavored.
b. Possible rationale: this is the way people express themselves.  Weak, because untrue.
c. Possible rationale: this is the way the legislature works.  Pro: it’s a careful process. Con: it’s a collective process.
d. Another possible read: Interpretations rendering terms superfluous ok, but interpretations rendering substantive provisions superfluous should be disfavored.
i. A tension between this presumption and noscitur canon: noscitur tries to give similar meaning to grouped terms.  Maybe the best interpretation allows each term independent meaning while still limiting the sweep of potentially broad terms (e.g.?).
D. McBoyle v. US (SC 1931)
1. Stolen airplane transported over state lines.  Criminal statutes about transport of stolen motor vehicles.  The statutes define motor vehicles as automobile, automobile truck, automobile wagon, motor cycle, or any other self-propelled vehicle not designed for running on rails…
a. Majority uses esjusdem generis to argue that airplane is not a motor vehicle under this statute.  The list appears to be mostly car-like things.
i. No dissent written, but possible dissent:
· You should start with text: a literal reading seems to include airplane “any other self-propelled vehicle… ” Note: V thinks this is the strongest argument and that the case was decided wrongly.
· If the ordinary meaning of motor vehicle is car, why do you need the exception of “not designed for running on rails”?
· Congress has the legal power to define motor vehicle however it wants.  When there are definitions, you have to be careful about ordinary meaning.  But in this case, the word “vehicle” is used in the definition itself.
· Statute says the term motor vehicle “shall include” and “any other”: intention to be expansive.
· Purposive argument: It’s 1918. You include the most obvious things (cars and trucks).  You want to include airplanes and other unknown vehicles, so you make a general catchall. “any other self-propelled vehicle” 
E. Silvers v. Sony Pictures (F. Circuit en banc 2005):
1. Issue: who has the right to sue under copyright statute.  Statute says copyright owners have right.  P doesn’t own copyright of a work she wrote, but her company assigned her the right to sue for infringement.  This situation is similar to the children hypo: there’s a list, and we have to determine whether it’s illustrative or exhaustive.
a. Statute: “the legal or beneficial owner of an exclusive right under a copyright is entitled…” Exclusive rights are defined as rights to a. reproduce work; b. prepare derivative works; c. distribute copies; d. perform or display work publicly.     
b. Majority straightforwardly uses expressio unius to determine that this is an exhaustive list and that P doesn’t have exclusive rights.  
c. The dissent points out, however, that the LH suggests the statute was meant to grant broader rights.  
d. This raises a key question: what should come first in interpretion: LH or a canon of construction?
i. The majority says the canon should come first.  
ii. Consistent with a textualist view:  canons are preferred method for textualists. 
iii.  A substitution relationship:  If you don’t have LH to help with hard cases, you need to have something else.  
iv. Consequence: textualists tend to treat canons as being extremely weighty.  
v. Critiques of textualist view:
· Canons don’t always work.  V: a bad critique.  All sources are imperfect.  The right question is whether canons are better or worse than LH.
· LH should come first. V: a good critique.  You may have good reasons for preferring LH.
F. Gustafson v. Alloyd (SC 1995)
1. A sells shares to B in IPO.  B sells to C.  It’s clear that Securities Act creates liability for misstatements or omissions in a prospectus when a sale is advertised (A to B).  Court considers question of whether SA applies in B to C sale and answers in the negative.
2. Legal question: Are representations from B to C “prospectus”?
3. Court draws on Section 10 of SA that uses prospectus in an IPO – type way: the presumption of reading words to mean the same thing throughout the statute.
4. But there’s also a definition section: “prospectus” means any prospectus, notice, circular, advertisement, letter, or communication, written or by radio or television.
5. Court uses Ejusdem (they call it Noscitur) to say that communication is limited by the other words (advertisement, letter, circular, etc.).  These are all public forms of communication.
6. V thinks Majority view is hogwash.   
a. Should start with the definition section (dissent).  They go to section 10 first for no good reason.
b. Widespread public dissemination isn’t really delineated by the list.  (a letter doesn’t imply this; even a circular doesn’t need to).  Ad, TV, and radio, are widespread, but maybe there to cover all media.
c. Presumption of consistent usage is not an inflexible rule.  The definition itself says: “unless the context otherwise requires”.  Unless that qualifier is superfluous, there has to be at least one usage which does not fit the definition (section 10 is a good candidate).
d. Section 10, “shall include” could mean obligatory when applicable only (headlights at night- only obligatory when you’re driving).
e. Majority used Ejusdem generis in the absence of any real category.
f. Majority used presumption of consistent usage wrongly.
7. Court’s view might be based on prototype meaning. But remember that prospectus is a defined term.  If there’s ambiguity, prototype meaning might be acceptable to help us resolve this ambiguity.
G. People v. Smith (SC MI 1975): 
1. Police finds a guy with a rifle in his van.  Concealed weapon statute says: “Dagger, dirk, stiletto or other dangerous weapon except hunting knives”.  Also a section explicitly including pistols. 
2.  Court says long rifles not covered.  Invokes Ejusdem: says it’s about stabbing weapons.
3. Tension between semantics and purpose: semantics seem to exclude rifles, but almost absurd not to include rifles (maybe a hunting argument).
4. V: Ejusdem generis seems at its weakest when the items enumerated make up such a small category of the broader term.
H. General thoughts about linguistic canons:
1. Controversial nature of canons: Llewellyn article saying every canon had a counter-canon, rendering them meaningless.  Response: canons must be used in context.  But then we get canons about canons.
2. Canons are not airtight. E.g. “Get milk, bread, peanut butter and eggs at the grocery store”.  Is it okay to get ice cream as well using expressio unius?  We can imagine non-contrived scenarios where this could go either way.
3. Weighting is an important consideration:  How much weight do we give a specific canon and why?
4. Which canons should come first? 
5. When should you use the canons?  Only when the text is ambiguous?  Can they help determine when the text is ambiguous?
6. Tension between semantics and purpose: might be really clear semantically but not make sense purposively (or vice versa).
7. The role of coherence- the idea that the consistency of a belief across people is sufficient to its truth.  If a court interprets a term correctly and the coherence principle propagates it widely, then we’re better off.  If a court interprets it wrongly, wide propagation could be bad, but incoherence could serve as a check by keeping mistakes in bounds.
8. The idea that canons should be used only when text is ambiguous is nonsensical if canons are construed as linguistic tools of interpretation- grammatical rules are an integral part of our understanding of text. 
XIV. Canons of Construction- Substantive Canons
A. Intro:
1. Semantic canons are about interpreting words, while substantive canons are more about preferential results.  
2. Two possibilities in statutory interpretation: 
a. Intention-based: what legislators wanted. 
b. Policy-based: preferentially coming out with a specific result.
3. Although they don’t strictly fit into each category, most people think that semantic canons are intention-based, while substantive canons are policy-based.
B. Substantive Canon I- Avoiding Serious Constitutional Questions
1. Avoidance doctrine requirements:

a. Serious constitutional question

b. Affirmative intention of congress clearly expressed

2. Featured in NRLB v. Catholic Bishop below
3. Two two-step formulations:
a. If a significant risk of constitutional violation, and
b. Another interpretation of the statute that avoids the constitutional question is “fairly possible”, then adopt the latter interpretation.
c. If a significant risk of constitutional violation, and
d. There is no “affirmative intention” expressed by Congress that the statute be interpreted in a way that faces the risk (i.e. does not avoid the constitutional question), then the statute should be adopted in a way that avoids the question.
4. Although Catholic Bishop majority used affirmative intention formulation, most courts use fairly possible formulation.
5. These two formulations are both termed “modern avoidance.”  The old formulation, “classical avoidance” was: “if a statute has two interpretations, A and B; and A is constitutional and B is unconstitutional, pick A”.  Requires that the court determines that one reading is actually rather than probably unconstitutional.
6. Arguments for use of the avoidance canon:
a.  Intention based: 
i. Congress intends to avoid serious Constitutional questions/
ii. Critique: Can we honestly say this about Congress? Maybe they’re trying to go as far as possible, and it’s the SC’s job to say when they go too far.
b. Policy-based:
i. Judicial restraint: don’t get into messy areas unless absolutely necessary.
· Critique: Avoidance canon only has bite when outcome is different from if the SC had confronted constitutional question.  The canon might thus be enlarging the SC’s power (letting it rule in ways it would not have had it confronted the constitutional question). 
· Critique:  The government has a legitimate interest in knowing whether it’s violating the constitution.  This is arguably the SC’s job.  Also, stare decisis for constitutional law is much weaker than for common-law.  
· Critique: SC is quasi- ruing on the constitutional issue: this undermines the judicial restraint argument (as well as the over-protection argument).
ii. Over-protection of Constitutional values: A way of over-enforcing constitutional rights.
· Critique: This may have perverse effects because C will be empowered to make unconstitutional laws- moral hazard. 
· SC is quasi- ruing on the constitutional issue: this undermines the overprotection argument.
c. V thinks strongest type of case for avoidance is the following: 
i. “No consumption of alcohol, except as prescribed by a licensed physician for medicinal purposes.”  Would this statute forbid taking wine at Catholic mass?
ii. A good case for avoidance. Lots of textual cues that lead us to believe the statute should be construed to forbid it, though we may not want to.  
· Expressio unius: there is an exception; by negative implication, no other exceptions are allowed.  
· Broad language: “of any kind”.  
· In reality, legislators probably never even thought about religious this situation; if they had, probably wouldn’t have been forbidden.
· Also a pretty significant constitutional problem.
1. But note that avoidance is doing the work that probably could be done under other doctrines (like absurdity doctrine).
7. NLRB v. Catholic Bishop: 
a.  Issue: whether the Labor board (NLRB) has jurisdiction over lay teachers in catholic schools.  The schools challenge the jurisdiction on two grounds:
i. They don’t fall under the NLRB’s jurisdictional criteria
ii. Jurisdiction violates the Religion Clause of the First Amendment.  Note: here we are talking about the free-exercise clause, while the precedents (“entanglement” with religion) dealt with the establishment clause.  
b. Court decision:
i. Court says there would be a “significant risk” of violation. However, they ultimately choose not to decide the Constitutional question- applying the avoidance canon.  They hold that the NLRB has no jurisdiction.
ii. Note the weirdness.  Court can only use canon once they’ve determined a significant risk of violation.  They address the substantive arguments, but don’t make an ultimate judgment.
iii. The majority invents and uses the “affirmative intention” formulation of the avoidance canon. 
c. Dissent wants to use the fairly possible formulation. 
i. They say that under this formulation the finding that teachers aren’t covered is not fairly possible. 
ii. They look to statutory language (note that the majority never quotes statute).  The language states generally who is covered and lists several exceptions not including catholic school teachers- majority uses expressio unius to argue language unambiguously includes teachers.
8. Final comments on avoidance
a. Current trends: 
i. The SC uses avoidance vigorously, but
ii. The SC does not use avoidance consistently.  They can say that the canon doesn’t apply in certain cases.  E.g. Citizens United.  Seems like a strong rejection of avoidance, but might be legal realism: they didn’t invoke it because they had reasons not to.
iii. Most rationales for avoidance reflect a certain subset of values, but ignore others (e.g. clarity and certainty.  There’s at least a trade-off when we use avoidance, and it may not be worth it.
b. Severability doctrine--when a statute is unconstitutional in only some of its applications its only held invalid as to the unconstitutional aspects (subject to legislative intent). 
i. Example If Court rules on constitutionality of alcohol issue, the whole statute is not invalidated; an exception is just added for religious use.  The outcome is the same as avoidance, but we have a clear ruling on constitutionality of restriction.
c. Well-pleaded complaint rule.  Even if P decides not to bring up federal constitutional issue, SC has the discretion to use the avoidance canon.  
d. Even if the avoidance canon is useful in situations like the alcohol one, maybe it’s not worth it if the subset of uses is small and there are trade-offs overall.
C. Lenity-- rule that ambiguous criminal statutes should be interpreted in favor of the defendant
1. Justifications for Lenity (Seen in McBoyle)

a. Fair Warning/Notice idea--Holmes says that Lenity should apply b/c criminal should be on notice that behavior is in violation 

b. Maybe works better for Malum prohibitum than malum in se?

c. Abuse of crime-creating power of congress, libertarian presumption

d. Incentive to be clear in creating legislation

e. Check on prosecutorial discretion
Regulation 
I. Sources of Administrative law
A. Constitution--lays out powers and duties of the executive branch and its institutions. On its face the constitution says nothing about anything that resembles a modern agency. Constraints are quite loose and in an important way the modern administrative state represents a rejection of the 1789 constitution.
B. Organic statutes—create an agency, define powers, set out governing and operating procedures, will set standard for judicial review of agency acts 
C. Administrative Procedure act of 1946—statute with a basic aim to constrain administrative state (say its proponents) opponents wanted to prevent new constraints on administrative state. Final statute is a big compromise b/w new dealers and those who wanted to constrain it. 
D. Judicial precedent
E. Agency regulations—themselves a source of law b/c agencies are bound by their own rules unless they change them in their own way 
II. Historical aims of lawyers who developed administrative law
A. Progressives and new Dealers wanted

B. What they didn’t like were:
1. common-law baselines and rules of property, contract and tort. They saw them as just a system of regulation created by old judges who didn’t know what they were doing and did it poorly. 
2. Also didn’t like separation of powers. They felt that separation of powers was fundamentally constraining ability of federal gov’t to solve social problems.
3. Didn’t like idea of laissez-faire—only rights are negative rights against state depravation. Felt that there were positive rights that people had claims to (economic and social rights). 
4. World after the advent of the administrative state does not resemble the world that existed if you just read the constitution. 
III. Non-delegation doctrine-- Nominally, Congress cannot delegate its lawmaking power to administrative agencies

A. Summary

1. congress can’t delegate what it doesn’t have

2. “Intelligible principle”—JW Hampton (1928)
Sliding Scale

3. Breadth—Schechter (1935)



Whitman (2001)
B. State ex rel. Railroad & Warehouse --State administrative agency sets prices for shipping goods. Rule that common carrier rates must be reasonable and non-discriminatory. Legislature creates commission and gives them power to ensure rates are equal and reasonable. Railroad claims that legislature has acted unconstitutionally by delegating power to make laws to commission. 
1. Issues
a. As between legislature and judges who should make the decision?
i. Prior to statute judges would oversee railroad rates if suit were brought
b. As between legislature and agency who could make the decision? 
c. What is wrong with the common-law regime? Why do we need something additional to this common-law rule? 
i. No incentive for individuals to bring suit.
ii. Ligation is slow. Also, waiting for courts to resolve issue after litigation doesn’t reflect fact that prices changes often. 
iii. Policy-making through prices that isn’t in the legal sphere
iv. Institutional competence issue—judges aren’t specialized enough
2. Court says that:
a. Rates are constantly changing, the more quickly the policy environment changing the less the common-law or legislature can handle it.
b. Minnesota legislature only meets once every two years and only for 60 days, when they meet they have lots of things to do, to many judges it seems that legislatures’ capacities are being overtaxed. Judges think that if common law won’t work we must allow the legislatures to create agencies to do their work for them.  Agencies are created for lack of a better alternative since judiciary and legislature can’t handle the issues and agencies seem least disruptive way to get things done. 
3. Isn’t that the point of separation of powers?
a. New Dealers—concerned with government’s inability to act more than separation of powers
b. Madisonian theory mistaken b/c it is impossible for government to fail to act. Alternative to agency is that courts will be in charge of milk rates. 
4. Start to see case law about extent to which legislatures can give powers to agencies.

a. Invalid for legislature to delegate power to make law to agency
b. Legislatures can give agencies powers to make rules to implement a law 
c. Subsequent case law is about how to reconcile the two. 
C. Non-delegation at the federal level

1. J.W. Hampton (book page 40) 1928

a. Upheld statute giving President power to set tariff rates to “equalize production costs” between countries. 
b. Court says not invalid delegation of power b/c there’s an “intelligible principle” for President to follow. 
2. J.W. Hampton to Panama Refining

a. As of 1928 court had never used unlawful delegation to negate a law. 
b. In 1929 after crash and as part of new deal we see outpouring of legislation

c. 1933—NIRA theory of statute was that unregulated market produces harmful competition b/c producers cut wages to reduce labor costs lower wages reduces workers purchasing power prices go down producers make less so they cut wages and you get a wage/price spiral that results in depressed economy. Or if workers won’t accept reductions you get unemployment. Act wanted to put a floor under workers conditions to pump up demand for producers’ goods. Statute said each industry will develop fair competiton code, submit to president, if he approves code will become legally binding with things like minimum wages and maximum hours and sale of goods.
d. Statute goes into effect and there is a massive confrontation b/w New Dealers and SCOTUS. 
3. 1935—Panama Refining—invalidated on non-delegation grounds a section of NIRA that said Pres could prohibit interstate transportation of oil produced over the maximum quota. Missing intelligible principle telling him when to exercise this discretion. 
4. Schechter—attacked central idea that industry will create code and President will approve them which makes them binding law for the whole industry. Court invalidates on non-delegation grounds. 
a. Letting industry members create their own code which becomes law is unconstitutional b/c they’re not elected and there’s a failure of accountability. 
b. Also, act doesn’t define “unfair competiton” which means that there’s no intelligible principle for President to follow. 
c. Also, this creates a positive rather than negative regulation, doesn’t just try to stop abuses it creates affirmative duties. Sheer breadth of NIRA makes it seem worse than Hampton because at least those were limited in scope. This act covers everything in the economy. 
d. Schechter is a structure that rests on four pillars:
i. Worry about standardlessness
ii. Delegation to private parties
iii. Difference b/w positive and negative regulation
· For the New Dealers the distinction is illusory, in their mind all rights are positive and all government action is positive. Market is a creature and function of government 
iv. Sheer breadth of the delegation
5. Modern Non-delegation doctrine 

a. (Whitman)

i. EPA sets NAAQs at “level requisite to protect the public health with an adequate margin of safety.” EPA wanted to reduce from .09 to .08. 
ii. DC Circuit says that there is no “intelligible principle” in the legislation b/c neither statute nor EPA has articulated any criterion for saying where level should be set. DC Circuit says that lowering the level continues to reduce harms and there’s no standard to say when to stop lowering it. 
iii. SCOTUS says 
· DC Circuit is deeply confused if they think what EPA says matters to non-delegation issue. Non-delegation issue is strictly about the statute and whether or not it sets an intelligible principle. Can’t get around problem by exercising authority you’re not supposed to have in the first place. 
1. Dismisses non-delegation challenge in cursory, terse way and gives only 2 arguments 
2. We’ve previously upheld many delegations that are at least as standardless as this one like creation of FCC “in public interest” sustained in Goodman 
· There is an intelligible principle “level that is requisite” to protect public health. 
1. How can you say that it’s intelligible? Need at least one other factor to pinpoint NAAQ. The obvious other factor would be economic costs. Pick point that maximizes health protection without shutting down the economy. 
2. Dilemma of the case is that in an earlier decision the court had said the EPA can’t consider economic costs when setting the line which put everybody concerned in an impossible position. 
iv. Court upholds what is in effect a standardless delegation simply by saying they’ve done it in the past. Accurately captures the current scope of the non-delegation doctrine. The doctrine had one good year in 1935 (Panama Refining and Schechter) and since then SCOTUS has never invalidated a statute on non-delegation grounds. 
v. Non-delegation is like a pseudo-doctrine. You read about it but it never actually hits anything (its ghost-like plasm just goes right though the thing)
vi. Important doctrinal contribution “degree of agency discretion that’s acceptable varies according to the scope of power congressionally conferred” ties together previous cases by saying the more power given the stricter the provisions. 
b. Post-Whitman there is an 
i. intelligible principle test and 
ii. degree of discretion varies according to scope of power conferred and 
iii. non-delegation challenges are no longer an operative part of constitutional law. 
· Court is unwilling to come out and say it will not do something that in fact it will not do. 
· Although non-delegation is sometimes used in statutory interpretation—sometimes will construe a statute narrowly to avoid non-delegation doctrine conflict under canon avoiding constitutional conflict. 
· Judges don’t completely get rid of non-delegation doctrine. It’s possible that justices want to hold in reserve a power to invalidate a statute granting all power to the President if necessary. “never say never” principle. 
IV. Presidential and Congressional Power to dismiss
A. Myers – 
President has constitutional authority to remove at will any officer who exercises discretion, but may not remove a quasi-judicial officer in order to control his decision-making.
1. Postmaster appointed by pres. Statute says he may be removed by Pres. With advice and consent of Senate. Sues over dismissal b/c senate not involved.

2. SCOTUS sustains Wilson’s position that Pres. Should have sold power to dismiss executive officers (Article 2 section 1 “vests” all executive powers in Pres.) 
a. decided by Taft, who has expertise in issue as former president but also bias in favor of executive power.
b. President has power to remove because officers exercise not their own but his discretion. 
i. Rationale: enables unity and coordination of executive
ii. Ambiguity is scope of set of officers whom president can remove.
· Some passages suggest any officer exercising discretion
· others suggest any officer exercising executive power
c. distinction between removing an officer and telling an officer what to do
i. Vermeule: Taft wanted president to be able to tell officers what to do and to fire them. 

· But Taft concedes:

1. some responsibilities are entrusted to discretion of individual officers, and not to president

2. Therefore, quasi-judicial officers may not be controlled.
B. Humphrey’s Executor— if officer is not fully executive, but quasi-judicial or quasi-legislative, congress can limit president’s removal power of removal. Defining moment for creation of modern American “independent agency”
1. statute creates FTC as “independent” agency. Says members of commission may be removed by Pres. For specific causes. Conflict b/w Humphrey and Roosevelt—Humphrey was appointed by Hoover, Roosevelt wanted to change things and Humphrey’s views didn’t match his, Humphrey refused to resign, Roosevelt fired him and executor sued for back pay. Wants judgment that removal was illegal. Roosevelt didn’t claim that he had complied with the statute. 
2. Quasi-judicial function hinders president’s power to remove, or more accurately it’s a grant on congress’s power to limit presidential power to remove. 
3. Independent agency— “an independent agency is an agency whose members cannot be removed at will by the President” instead they have some form of tenure and are removable only for cause. 
a. Details of statutes differ, sometimes use language from Humphreys, sometimes use slightly different language 

b. Idea is statute creates for cause removal protections for these officers and Humphreys says that it’s valid when executor has quasi-legislative or quasi-judicial function. 
4. After Humphreys not a simple answer for who’s in charge of executing and enforcing these statutes. Humphreys vision of bureaucracy is about expertise, civil service, insulating bureaucrats from patronage of political disagreements and liberating them to make right expert decision through this protection. 
5. Separation of Powers? After Humphreys the FTC exercises quasi-legislative, quasi-judicial, and quasi-executive power. What happened to idea of separation of powers? Now maybe we have an idea of checks and balances. Both Pres. and Congress have some influence and political control over these agencies. 
C. Congressional Power to Dismiss--Bowsher congress can make executive officers removable only for cause by the president, but congress cannot remove them except by impeachment

1. Grand Rudlands Holland act was a statute that tried to reign in massive budget deficit in 1986. Act set balance budget target. If budget goes over target comptroller general of US has power to instruct president where to cut from the budget to get down to balanced budget target.
2. Comptroller General heads the GAO, fiscal auditing and accounting body created by congress. 
a. Statute governing comptroller general’s powers said that CG can be removed by a joint resolution (a statute) and for cause.
b.  Problem with separation of powers. 
c. Congress is controlling the officer b/c of removal statute, and is also giving itself executive powers b/c it not only creates the removal standard and then also decides whether the standard is met. 
D. Morrison-- qualifies Humphreys and Myers still further and says that even purely executive officers can be made independent so long as doing so does not unduly interfere with president’s constitutional specified functions. Nobody is exactly sure what that means.
1. After Morrison know that “big four” cannot be made independent, (AG, Def, State, Treasury) but other than that it’s anybody’s guess. 

2. Probably some sort of ad hoc balancing of congressional interest in impartiality and accountability and coordination factors from Myers 

V. Power to Direct
A. Executive officers are put in place and statutes give them certain powers. Can the president tell the officer how and what to do? What about an independent agency? That’s the directive power.
B. Case Law has “precious little” about directive power, especially from SCOTUS
1. Myers says that president can direct executive officers in the exercise of powers delegated to them by statute as a general matter with 2 possible exceptions
a. Statutes that specifically commit issue to discretion of subordinate officer
b. Executive officers might be engaged in quasi-judicial decisions after a hearing that affect the rights of individuals. (Like IRS hearing about what you owe in taxes). 
2. Myers suggests that maybe in those two exceptiosn there are constraints on presidential ability to direct.
3. Myers’ removal issue was gutted, so what’s the status of the directive section?
4. Weiner, after Humphreys and confirms that pres. May not have power to direct agencies how to rule in quasi-judicial hearings. 
5. What about rule-making? Under rule-making we’re thinking of agency as making general rules, sort of like statutes? Can the pres direct agencies to make rules? Is it the same answer for executive and independent agencies? 
VI. OIRA and regulatory review
A. Executive office of the president comprises a huge chunk of the administrative state. White House is a component within the EOP, but also includes NSC, CEA, CEQ, etc. One of the most important components of EOP is OMB. OMB has two major functions: 
1. budget stuff
2. oversees rule-making by administrative agencies through OIRA. OIRA is a crucial cog in the wheel of the administrative state b/c it coordinates and reviews all regulatory action of 100s of administrative agencies that jointly and severally control the economy and all of national life in some way.
B. Story of OIRA starts with Reagan under executive order that:
1. sets up process for regulatory planning and review by requiring agencies to submit a plan to OMB for regulations it will consider in the next year and if they want to enact a regulation they have to send it to OIRA before it becomes effective for review. 
2. Analytically distinct from the first, executive order said that OIRA review should also decide whether regulation passes a cost/benefit analysis. 
C. Clinton Executive Order--When Clinton came into office many people thought he would repeal the executive order, instead issued 12866 that by and large confirmed the Reagan order. 
1. This is how the law in action changes b/c there was then bi-partisan agreement on a new regulation across presidential administrations. Clinton’s order was a dramatic moment for the administrative state.
a. Confirmed the core of the regulatory model
b. Confirmed core of cost/benefit analysis
c. qualifications said;
i. OIRA should consider net benefits but also equity and distributive impacts (making poor worse off, etc.)
D. Bush executive order--George W. issued short-lived modification in 2007, details don’t matter too much b/c one of 
E. Obama repealed GW order and return to 12866 status quo. 
1. Also initiated a process for coming up with a new regulatory review order that was going to possibly supersede Clinton order but that process has more or less fizzled. 
2. In Jan 2011, Obama came out with a new regulatory review order that basically leaves the Clinton order in place with a couple of innovations. 
3. Obama innovations

a. Coverage of guidance documents under OMB directive

b. Requires retrospective cost-benefit analysis within four months of enacting rule to make sure that agencies evaluate whether their original projections were accurate. 

F. Overall OIRA picture 

1. Across 5 presidencies (Reagan-Obama) we have a reasonably stable core framework for centralized white house control over administrative regulation. Have to pay attention to a couple of crucial details about this framework.
a. From Reagan onward these executive orders don’t cover everything an agency might do
i. Only cover “major rules” or “significant regulatory actions” which basically means the regulation has to have an effect of $100 million or more per year on the economy. Idea is to weed out petty ante regulations.
ii. “knotty question” of whether OIRA review only covers regulations with effect of law or whether it also covers “guidance documents” Crude version of distinction is that agencies do two types of things:
· Issue regulations that are legally binding like statutes
· Issue guidance documents that don’t create legally binding rule but explain how they would interpret a statute if it came up or how they’ll use their enforcement discretion. 
1. Many important consequential rules that would get over threshold for major rules are actually found in guidance documents. 
2. Clinton order only applied it to rules that “have force and effect of law”
3. Bush II included guidance documents, but only for brief period until Obama
4. Obama repealed Bush order, returning to exclusion of guidance documents but head of OMB issued a direction saying that guidance documents are included. 
b. Action by independent agencies is not covered under Clinton order and Obama order doesn’t bring them in. 
VII. Cost-Benefit Analysis

A. Obama 1(c) Agencies are expected to quantify costs and benefits but may also consider factors that are difficult to quantify.
B. Some examples of major rules issued in 2009-2010. 
1. EPA—emissions standards for hazardous pollutants from diesel engines
2. DOT+EPA—Greenhouse gas emissions from light duty trucks
3. DOJ—Nondiscrimination on basis of disability for in state and local services
4. HHS—restricting sale and distribution of cigarettes
a. Which of these regulations should include cost benefit analysis? 
b. How do you calculate the benefits? What if you have a huge rage between the numbers you’ve created in your analysis? 
c. How do you value a human life? Many agencies look at wage premium for hazardous occupations. Range across agencies. Lower end 2-3 Million, upper end 7-8 million. People behave as though they don’t infinitely value their life, but they do value it a great deal. 
C. Critques of CBA

1. Priceless—critique of cost-benefit analysis. Some values in principle can’t be quantified. 
D. Alternatives to CBA

1. Lexical ranking—have ordering of goals and will pursue certain goal to any degree no matter what the cost to lower-ranked goals. That’s a decision procedure. 
2. Black-boxing--just appointing “trustworthy” people and following whatever they decide. Or having just the secretary decide

E. Major point for OIRA is that it’s a deterrent but not necessarily in practice. Keeps agencies from ridiculous proposals b/c they know they’ll get a headache from OIRA. However, OIRA’s current practices are allowing rules without cost-benefit analysis which may make us pause. 
F. Not clear that major agencies are actually making major rules based upon cost-benefit analysis—although still a question if OIRA is actually deterring
G. Legal Issues that OIRA raises
1. Law doesn’t say that OIRA can tell EPA not to do something, it only says that EPA can do it. If OIRA wants to control regulation, who has the better legal position? Who can decide whether or not the rule happens? Threat of removal by Pres. Underpins EPA’s compliance with OIRA. 
H. Consensus on legal issues.
1. Executive agencies—widespread feeling that even if statutes give agency administrator power to do something, president can tell administrator what to do, at least outside Myers exception category of quasi-judicial decisions affecting individuals
2. Independent agencies—Opposite is true. Independent agencies are excluded from OIRA orders under theory statutes and constitution will be read to immunize agencies from Presidential directive power as a corollary to isolating them from presidential removal power. 
VIII. Procedure—type of claim that people can make against agencies. In these cases not claiming decision was wrong but that they used wrong procedure to arrive at those decisions. 
IX. What are the legal sources of procedural requirements for agencies? Page 479
A. organic statute could constrain procedures
B. Agency may itself have adopted procedures and is bound to follow unless properly changes them (Airzona Grocery—agencies are bound by their own rules unless and until duly changed)
C. APA provides procedural rules
D. Courts have created federal common law—issue about whether and when courts can create common law requirements that create procedural rules 
E. Judicially defined constitutional requirements of DP may be applicable (5th and 14th amendments).
1. Londoner—adjudication requires some procedure, although what kind is up to agency
a. Frontage owners have to pay for paving. If majority of owners on road want it, others are bound to pay for it. State effectively delegates to private parties that majority can bind others. Amount assessed is proportional to amount of pavement in front of property. 
b. Challenge and say that were deprived of property without OTBH. Court said that they needed an oral hearing, written hearing wasn’t just enough. 
c. Also question of whether DP is triggered in the first place. 
d. Court says that DP is triggered b/c city council is an administrative rather than legislative body and administrative actions require DP where legislative actions don’t. 
e. If legislature can delegate to agency, why can’t it delegate with same power that it has to take without DP? Possibly accountability concern b/c legislature directly elected. Why not just argue that you can blame principal who is elected for administrative decisions? 
2. Bimetallic—rulemaking doesn’t require procedure 
a. State board ordering tax commissioner to increase all assessments of property by 40%. Assessor doesn’t think taxes should be raised. State needs revenue for services but some counties undervalue their property county-wide b/c they’ll still get the benefit of the services without paying for it. State Board is trying to make sure each area contributes its share to state revenues. Property owners object to lack of oral hearing. 
b. Holmes distinguishes Londoner on basis of number of people impacted, since widespread yet individualized would be hard to provide opportunity to everybody. 
c. Also making legislative determinative, not adjudicative. 
3. How do we rationalize the two?
a. In both we have a two-level principal-agent structure, but holding that constant, the larger number affected in B means there will be a better chance to show disapproval through voting.
b. Federalist Tent—don’t worry about tyranny of the minority b/c majority can always outvote them. One big lesson in subsequent time is that minority tyrrany is more of a problem than majority tyrrany. Members of a majority have a standing tendency to free ride on anothers’ efforts. 
4. General vs. Specific
a. Why does it make more sense to have an oral hearing for adjudicative facts than legislative facts? 
i. Because need special facts for unique applications that can be provided ina hearing. 
b. How do you determine when something is legislative or adjudicative? 
i. Ex. Restriction on emission in a county when only one company does it. Facially general but actually targeted. At other times court says based upon legislative fact finding (like setting mandatory retirement age for pilots). 
5. General idea is that bimetallic, Londoner hinge turns on wide discretion of agencies to decide if its legislative or adjudicative. 
6. Bimetallic v. Londoner
a. In rule-making, legislative process is due process
b. In adjudication DP may require an oral hearing, but even that is very fact-sensitive. 
c. Contrast is important not to show what process is required for adjudication but that no process is required for legislation. 
d. Whole trick is to decide whether you’re in the legislative or adjudicative game. 
i. Consider number of those affected and the generality of the agency’s decision (not conceptually the same thing but tend to overlap in practice). 
ii. Subsequent cases suggest generality is more important than number of those affected. 
7. SEC v. Chenery Corp—Agency must provide reasoning for decisions and can’t just use post-hoc rationalization. Biases toward rule-making so have record and rationale prior to decision. 

a. SEC argues that Common law says that trustees cannot trade in properties of the trust. SEC says that Chennery is like a trust. 
b. In Chenery (I) SCOTUS says that the SEC got the law wrong. Doesn’t have a problem with the result, but the legal basis of it. 
c. Don’t want post-hoc rationalizations of decision, reason must come at the time of the decision. Post-hoc rationalizations are barred b/c 
d. After Chenery II no binding rule of law saying other people can’t do the same thing, but there is a precedent and good guidance that SEC might rule the same again. 
e. Chenery’s main critique doesn’t like a general rule in a proceeding resulting in an order, agencies should have proceeded by rule-making rather than adjudication. Worried about retroactive effect? 
f. SCOTUS says that agencies have choice between rules and orders,
i. the one exception is when decision has retroactive effect. Court says that when it has retroactive effect, when benefits outweigh retroactive effect 

F. Summary of Constitutional Procedure

1. Agencies have broad discretion to chose to procede by order or rule
2. If order has retroactive effect, allowed if benefits outweigh harms, usually agencies win on that count. (all common-law decisions have retroactive effect in that way). 
3. No procedural restraints on rule making, some restraints by adjudication, but whether to put yourself into Bimetallic or Londoner is by agency choice. 
X. The APA on Rule-making versus adjudication
A. How the APA defines rule-making and adjudication?
1. Constitutional distinction b/w rulemaking and adjudication page 945, definition section of APA. 
a. 551 (4) def of rule: rule means the whole or part of an agency statement of particular or general applicability and future effect,  different than constitutional b/c constitution looks at general applicability, this says only prospective whether particular or general
b. (6) def of an “order”—or the endpoint of adjudication (APA says order is anything that’s not rulemaking). Includes all sorts of things you may not think of as “adjudication” like licensing. Many people have tried to figure out who much of what agencies do is rule and how much adjudication, typical estimate is 95% is adjudication for APA purposes. 
c. Thus it’s possible to have something that is a rule under APA but constitutionally adjudication, however courts have ignored def. in APA and pretend that it more or less means the same as the constitutional distinction. Florida East Coast has that approach. 
2. When, if ever, does an agency have to engage in rule-making? 
a. Chenery said choice b/w rule-making and adjudication lies within the discretion of the agency.
i.  Occasionally courts will say that agencies can’t engage in adjudication b/c it imposes burdens retroactively.
ii.  Courts balance agencies interest in adjudication against burdens of retroactivity and will say agency must make rules if adjudication burdens are too great. The test is a 85% win for agencies (or something like that percentage). 
3. When does the agency have to engage in adjudication? 
a. National Petroleum Refiners, FTC said that gas stations must post octane readings next to pumps, does it by rule. FTC moves against gas stations that have violated rule. If can’t use rule, could bring enforcement proceeding and say it’s a statutory violation for unfair competition. 
i. One argument towards a rule is that it’s more efficient, creates the rule and then just has to enforce against violators. If just does adjudication has to enforce against each gas station and after several adjudications may have some sort of precedent. 
b. Texaco FPC adopts rule saying that you can’t have escalator clauses in contract. Applicant has escalator clause in violation of rule, FPC denies application, applicant says statute requires a hearing and want to argue that public convenience and necessity can be satisfied even though they have an escalator clause and since statute is supreme law they say that if rule is invalid without hearing it can’t be applied. SCOTUS sides with the agency. Says applicant has read too much into requirement for hearing, hearing could be wholesale (at T1) rather than retail (at time of adjudication). When agency makes rule there is a time for any interested party to challenge it on inconsistency, don’t have to allow another hearing at the time of enforcement. Master principle of law: whether you get a hearing is a function of the substance of the law, you don’t get a hearing if there’s no substantive legal issue. By the time T2 case comes along, the only legal issue is whether you have complied, not the validity of the rule itself. Agency hasn’t denied challenge, its just channeled at the time of rule creation and then it can’t be re-litigated. 
c. Heckler v. Campbell structurally identical to Texaco. These considerations can happen with individuals as well as industries and corporations. SSA can do through wholesale rule what they could also do through retail adjudication. 
d. Consequences from all three show that agencies don’t ever have to adjudicate instead of making rules. Can make rules that radically narrow issues for adjudication by making the only issue whether you’re in violation of the rule instead of whether the rule is valid. Although there is ultimately a hearing, but all the legal issues have been cabined by the rulemaking by thetime the hearing happens. 
e. Whether agency can make rules or adjudicate is ultimately a function of what the agency’s organic statute says. All cases that give agency broad discretion to choose assume that agency is given power to make rules and adjudicate by its organic statute. If the organic statute only allows the agency to do one or the other, that’s the binding law on the agency. 
f. Move seen in FTC, Texaco, and Heckler comes up at other points in the course. “Texaco two-step” means agency can by virtue leverage itself into a better position by doing something in two steps rather than one. Rather than directly applying statute to facts in adjudication, it can make rule and apply rule to facts and the only question is whether people have complied with the rule, not whether the rule is valid. 
B. Given rulemaking, what procedures does the APA require?
1. Formal 553 ( c)—“When rules are required by statute to be made on the record after opportunity for an agency hearing, sections 556 and 557 apply instead of 553” Cross-references agency’s organic statute. 
a. If agency wants to enact a rule like a mini-statute and you have cross-ex and testimony and all other trial apparatuses, 556 (d) says that agency can stipulate to written proceedings if no party will be prejudiced and people always argue they will be prejudiced if they don’t get cross-ex and oral argument. (like Florida East Coast) 
2. Informal or “notice and comment” rulemaking. Agency has to publish notice of proposed rule, allow comments, and issue final regulation with explanation 553
a. Excepted—sometimes can make rules without even notice and comment, general escape hatch for agencies if they can convince a court they have good cause not to follow any procedure at all 553 (a) 1-2, 553 (b) A-B
b. Florida East Coast—good example of when to require formal and when to require informal. Generally applicable rule with disparate effects b/c boxcars end up disproportionately at terminals. Challenge rule saying that agency didn’t comply with APA or Organic statute. Agency followed 556(d) and claimed no party would be prejudiced. Florida said that it would be prejudiced. SCOTUS says that agency gave up too much when acknowledged responsibility for formal rule-making and it is actually informal rulemaking b/c language of 553 ( c) didn’t appear in the statute, it just said “after hearing” instead of “on the record” which means that it doesn’t fit into the formal category. 
i. There was a sense among judges that companies were using formal rulemaking and hearings to delay the onset of rules. Literalistic reading of 553 ( c) and the statute reflects this. Although court does say that it doesn’t exactly require “magic words” lower courts have since interpreted it to require them as “magic words” 
· Court does say that organic statute could require on the record hearing even if APA doesn’t. So have to look at organic statute and interpet it. Court says that organic statute doesn’t trigger hearing requirement b/c of rulemaking/adjudicative constitutional distinction and say that rule is general so it’s rulemaking and not adjudicative. What hearing means depends on rulemaking and adjudication, drawing that distinction from background constitutional law. If engaged in rulemaking only need written legislative-type procedure which is what was allowed to railroad. 
C. Given adjudication, what procedures does the APA require?
1. Formal 554 (a), 556-7
a. Seacoast issue is over initial licensing of a nuclear power plant. Clean Water Act requires a “public hearing” but doesn’t specify what that means. It’s adjudication b/c 551 says that adjudication includes licensing. 
i. Court says that adjudications should be formal b/c 554 (a) says that it applies in every case of adjudication required by statute to be determined “on the record after agency hearing.”

ii. If that language is in the statute apply 554, 554(c)2 says that if the parties can’t reach a settlement the agencies have to provide hearing on notice in accordance with 556. 
iii. What the APA is saying is that you end up in formal adjudication if the organic statute says “decision on the record after opportunity for agency hearing” ends up being exactly the same thing textually as rule-making issue from Florida East coast (using “magic words” “hearing and “record”). CWA only says “after opportunity for public hearing” but since applied to only one plant instead of industry could fall under adjudication requirement of Bimetallic. Not about organic statute triggering APA but about what organic statute means. Hard to make Seacoast work in world that contains Chevron and Florida East Coast. 
2. Informal 555

a. If not required to provide formal procedure, what is the legal minimum they are required to provide? Informal under 555 (Ancillary Matters)—
i. allowed to bring a lawyer, agency must give brief grounds for denial of application or petition. 
ii. Seacoast concern is that informal adjudication which doesn’t have any procedural requirements under APA. 
iii. After Dominion most of what agencies do in adjudication column is going to be in “informal” box. If 95% of what agencies do is informal adjudication, it’s subject to no procedural requirements at all. Don’t overestimate the amount to which law constrains the administrative state. 
iv. Dominion Virginia Power says that as long as organic statute doesn’t say “on record” when interpreting organic statute for directly imposed procedural requirements, court will defer to agencies choice of procedure as long as its reasonable.  
XI. Organic Statutes and Procedural requirements--organic statutes can impose procedural requirements on agencies beyond the APA. 
A. Organic statute can trigger APA formality with ‘hearing on the record’
B. Organic statute can also directly impose procedural requirements if says “hearing” and LH says that it means oral interpretation, thus it would be acceptable to interpret the statute that way (opposite of way court interprets in florida east coast)
C. Organic statute and authority to rule-making or adjudication

1. Second part of National Petroleum Refiners is issue of whether FTC had rule-making authority at all under its organic statue. 
a. Organic statute was a bit ambiguous but court interpreted it to give FTC rule-making authority based on functional considerations. 
b. That is a fair reflector of the judicial mind on that issue—presumption that organic statutes will be read to include rulemaking authority when ambiguous. 
c. Now very few statutes trigger formal rulemaking.
i.  Alternative to formal rulemaking is notice and comment. Up to the mid-1970s notice-and comment is very bare bones. 
ii. Classical view of notice and comment doesn’t contain a closed record. After Florida East Coast many judges thought that it was too “bare bones” many of those judges were concentrated in DC cir which is for many agency actions the only court of resort.
XII. Vermont Yankee and Hybrid Rule-making

A. After Florida east coast judges try in 3 ways to “bump up” requirements for notice and comment rulemaking
1. “hybrid” rulemaking, line of cases that culminates in Vermont Yankee
a. Case involving a nuclear power plant license, NRC had previously set up a rule about general emission levels in order to apply it across the board in adjudicatory licensing decisions, “Texaco two-step” for efficiency. 
b. DC Cir felt that procedural mechanisms from NRC didn’t allow for a genuine dialogue b/w expert testimony and environmentalist. Didn’t say it had to be cross-examination but something more to help flesh out the record. DC Cir says that regulatory decisions affecting fundamental interests are important that require more process and maybe there’s an implication that if APA doesn’t afford enough process it’s unconstitutional. Court doesn’t come out and say that b/c there’s no case law support Procedural requirements for agencies come from: common law, organic statutes, APA, constitution, agency’s own rules. DC cir uses common law to require stricter procedure. Does the APA allow common law rule? Possibly court could say that as a matter of APA interpretation, congress didn’t mean to overrule background common law principles and one principle is that courts can require agencies to act in a specific way. 
c. When case goes to SCOTUS, court says that 553c is a floor and also a ceiling for agencies as long as formality isn’t trigger. Combination of Florida east coast and Vermont Yankee means that formality is almost never triggered and courts cannot add to requirements of notice and comment. Vermont Yankee says we don’t allow hybrid rulemaking b/c congress had already decided that agencies are most competent to decide what their procedures should be to exercise their delegated authority, also if courts have to evaluate procedure it generates unpredictability for agencies to know when their procedures are enough, SCOTUS also worried that if courts review too much they will base case on whether they think the overall decision is politically correct, not whether the correct procedures were followed “fundamental policy questions appropriately resolved in Congress . . . not subject to reexamination in the federal courts under guise of judical review of agency action.” VY has a legal dimension—common law is not a valid source of procedural requirements for federal agencies, sort of Erie doctrine in administrative law, need to trace to some positive enactment.  VY has managerial dimension, feeling that DC Cir was trying to circumvent SCOTUS’ instruction and wasn’t “playing on the team” by following SCOTUS admin law directions in Florida East Coast. 
2. Paper Hearings Cases—
a. Nova Scotia FDA wants to control whitefish for botulism. FDA has already made a rule and is now enforcing against NS. NS complains that FDA didn’t show which scientific evidence it was using to make rule which makes “concise statement” of purpose inadequate for notice and comment rulemaking requirements. 
i. Court reads “hard look” into paper hearing requirement by saying that must include reason for policy decisions. 
ii. What’s the purpose of 553(c ) it’s to make sure that people get to participate in the making of agency rules. How can people meaningfully participate in rule-making if it doesn’t know what the agency is relying on to make the rule. 
b. Weyerhauser—if we can’t understand why agency makes its decision given scientific detail, how can the court evaluate it? 
i. Court says that specific regulation must be sent back to the agency b/c if agency can’t explain how they arrived at number for decision there’s no way court can review it. 
ii. Final conclusion must be part of “logical outgrowth” of preceding notice and comment process. “logical outgrowth” is anything to do with same subject they initially put on the table, but not a logical outgrowth if they change the subject. 
iii. A lot of work is done by lawyers either for or against an agency trying to frame the issue and change level of generality up or down to advantage your client. In Weyerhauser is the most extreme case of a court saying something is not a logical outgrowth. 
· Vermuele thinks its representative of the DC Cir’s mid-70s attack on agencies. Courts are caught between two master principles
1. don’t want agencies to do a “bait and switch” on regulations 
2.  don’t want agencies to be harassed to death if their final regulation differs in any way from their proposed regulation
· Which is how we end up with hopefully judicious balancing in the middle where courts apply “logical outgrowth” principle.
·  3 features: 
1. elaborate explanation of rules
2. including scientific studies 
3. logical outgrowth principle
· Not actually contrary to VY, but seems to be contrary to the spirit of VY. Much more than bare bones legislative committee model contemplated by original understanding of 553. 
3. “Hard look” review (will cover in a later class), but APA allows judges to set aside “arbitrary and capricious” agency decisions. Judges have read that to say that no matter what the procedural format, the judges will give “hard look” to agency’s reasoning to see whether agency has rationally connected reasons, factual findings, and policy choice
XIII. Rules that Represent “General Statements of Policy”
A. Community Nutrition—FDA enforces prohibition on shipping adulterated food by going to federal court and bringing enforcement action. 
1. Question is when will agency exercise this kind of prosecutorial discretion. 
2. FDA publishes a policy statement setting out guidelines to try to say when it will prosecute and does it without notice-and-comment. Statement includes action levels that would trigger prosecution. 
3. Challenges to bring against action levels? 
a. Claim the action levels are inconsistent with statute (not within scope of adulterated) 
b.  Procedural challenge (what was brought) saying action level should have been adopted through 553 informal rulemaking, notice and comment procedures. 
i. Court holds that challenge should succeed. Court looks at language of “guidance” and looks at whether it allows discretion. 
4. How does an agency show that its guideline is discretionary and not a rule? 
a. Agency might have been able to point out a case where it might have departed from guidelines.
5. Should there be notice and comment on these action levels? 
a. They affect people in the real world so these people should have some say in what these levels are. 
b. The policy choice itself should be subject to notice and comment, but the statement shouldn’t be under the APA.
6. Vermuele’s take—community nutrition and the reduction ad absurdum from US Telephone mean that agency has to credibly signal to court that something is a policy statement by not following it all of the time a “monty python” type legal rule. 
a. It is also true that the Star position has a logic to it
i. but it doesn’t really address or appease the intuition that these things have such substantial real-world effects on parties that the purpose of notice-and-comment would be better served by allowing imput from parties.
ii.  But if we stop with purposive position we’re being naïve b/c forward looking effect of these guidances means we won’t get imput on policies, rather we’ll get agencies circumventing notice and comment requirements by not writing things down. Thus none of the solutions looks appetizing. 
XIV. Rules that are interpretative-- Substantial impact test was used to decide if something was policy statement or legislative rule, that test has given way to “legal effect” or “legally binding” test like judge Williams opinion in American Mining
A. Interpretive rule—unclear what the antonym is. Possibly “substantive rule” or “legislative rules” (case of paradigm meaning when people say legislative rules have a picture of a statute that delegates rulemaking authority to the agency allowing agency to make a specific type of rule and what falls within that rule, then agency uses notice and comment to make a rule which is published in the federal register and has binding force and effect of a statute, the differing feature of an Interpretive rule case). 
B. American Mining--Labor secretary makes a rule through notice-and-comment that mine operators must report a black lung diagnosis. Then issues guidance about what diagnosis means. Guidance says that if x-ray shows above a certain number on diagnostic scale, then that’s a black lunch diagnosis. 
1. Court upholds the rule as interpretive against a challenge. 
2. Test is whether rule has “legal effect”— Only has to fulfill one criterion to become fall into “legislative” category:

a. Whether in absence of rule there is no adequate basis for enforcement action

i. Radically overinclusive because it makes everything seem an interpretive rule 

ii. Also, backwardlokoing b/c agency doesn’t need guidance eif its able to enforce

b. Whether it has been published, 
i. Backward looking and entirely within the agency’s control

c. Whether agency has invoked its legislative authority

i. Backward looking and entirely within the agency’s control

d. Whether it amends prior legislative rule. 
i. This is the key element
C. Hoctor--Told by agriculture dept. that only needs 6 foot fence, then dept issues guidance that says need 8 foot fence to qualify as “structurally sound” case of guidance interpreting rule made through notice and comment. 
1. Under American Mining seems to satisfy test. Posner says that since change is arbitrary in relation to the objection, thus wasn’t an interpretation of “structurally sound.” 
2. In a forward looking way if we say this doesn’t count as interpretation.
D. As a matter of black letter law, Williams in American Mining is the case to follow on interpretative rules, as a conceptual matter, Vermuele is uncertain whether Daniels or Adams view that we should see transformation of standards into rules as interpretation. Forward-looking argument that Posner gives is the right ground on which to arbitrate between the two jurisprudential perceptions. 
XV. Rules of procedure-- very similar to legal effects test. Trying to figure out whether agency in terms or in effect has used a nominally procedure rule to proscribe specific conduct and they’ll say that’s not really procedural.
A. Air Transport Association --Not much conceptually new. Older test said that not procedural but substantive if has “substantial impact” on regulated parties. DC circuit has walked that back in a series of cases b/c procedure always has an impact on parties. For a while they required a “substantive value judgment” to say it’s not procedure but they’ve walked that back as well for reasons given on 560 in Public Citizen b/c all procedural rules encode a substantive value judgment that this rule is the best procedure. DC circuit has arrived at a unified test for policy statements, interpretive rules, and procedural rules which is:
1.  “if agency’s document is intended to and/or does change in a binding way the first order conduct of parties it has to go through notice-and-comment rulemaking”. 
2. It’s a test that is perfectly intelligible on some levels but on another level its very messy. Hard to figure out what exactly that means in operation, but that is the verbal formulation.
a. One interpretation: Agency puts out a document but attaches a sticker based on its own choice. 
i. If agency calls something a legislative rule, then they have to go through notice and comment and can use Texaco two-step and then don’t have to defend rule as an interpretation. 
ii. On path 2 call it non-legislative rule and no notice and comment but at later proceedings have to defend rule’s validity as interpretation of underlying statute or rule. 
b. Test doesn’t really correlate to purposes of notice and comment provision.
XVI. Summary on Exceptions--all three have converged in same place in some ways.
A. On the other hand, law of exceptions is a notorious mess b/c:
1. Metaphysics about what’s a legislative rule vs. interpretive rule
2. Legal effects test is much easier to state than to apply (Williams opinion just reduces to 4th factor which is pretty much legal effects test)
3. However, none of the alternatives seem palatable either. Letting agencies themselves decide doesn’t seem a good idea. Left with no really happy alternatives and courts will continue to muddle along with this stuff.
XVII. Agencies Have to Adhere to Their Own Rules
A. There is an account of the Texaco Two-Step which says this is key to the maneuver. If choice comes to adjudication, agency can claim that it doesn’t have the power to change its rule at that point. One example of how principle comes up in surprising contexts is in administrative law
B. Another principle that often arises in Administrative Law is that of Estoppel, we saw it in the Locke decision where they relied on advice that it would be prior to January 1st instead of Dec. 31st. 
C. Arizona Grocery
1. Pre-APA (1946) distinction b/w rule-making and adjudication was not as clear as it is today. ICC is an example of this. ICC would issue and order applying to parties before it and would also issue a prospective order. Regarding rates, it could rule rates were too high and then set maximum and minimum rates going forward. 
a. T1 rate of $1.045, 
b. T2 shippers complain to ICC and get reduced maximum of $.965, and require reparations for past overcharging
c. T3 shippers complain that $.965 is unreasonable and was unreasonable throughout period. ICC says that given more evidence and calculations it was unreasonable and so awards reparations back to before T1. 
2. SCOTUS rules in favor of carriers, says that ICC can’t do that to the carriers:
a. Two separate orders that contradict each other and first in time should take effect
i. ICC decision is both a ruling and an order 
b. Agency argues that:
i.  increasing information made the new rate the most reasonable and it actually was at T1 as well as T3 (reasonableness is based on information)
ii. Also could respond to court by saying that just b/c determined over 96.5 was unreasonable, doesn’t mean that under 96.5 must be reasonable
c. Legal basis for principle is power vested in agency by statute so what it deems reasonable becomes a legal standard and since the statute only authorizes it to make reasonable maximums, any maximum it makes is by nature reasonable
D. Caceres—throws “spanner” into the works
1. Caceres wants to exclude evidence from court b/c obtained in violation of internal IRS regulation (valid as binding law). Caceres loses this case b/c court says that if internal rules could be applied in prosecution, agency would be less likely to make internal rules. 
a. How is case different from Arizona Grocery? 
i. After AG agency knows that if it goes rule to order, must abide by rule and will have less flexibility at order stage than if it went from one order to another. 
ii. Would functional argument in Caceres apply to AG as well (meaning that it disincentivizes making rules). 
iii. Distinguished b/c court in Caceres doesn’t look at underlying statute, instead says Caceres isn’t an APA case. Technically AG wasn’t either (since APA wasn’t around). 
· Caceres gives functional argument about deterring internal rules but also applies to AG. 
iv. Last reasoning is that would take responsibility for remedy away from executive, but also applies to AG. 

2. Vermuele’s take—its more of a statutory interpretation question. Consistent with idea that, given AG, have presumption that congress wants AG principle to attach unless it specifies otherwise. AG has become a default rule that will be read into organic statutes unless specifically rebutted. 
a. Legal source must be underlying statute b/c it can’t come from anywhere else. 
b. Justice Marshall’s dissent says source of AG principle is DP clause which has not attracted followers b/c if you say DP requires agencies to adhere to their own regulations, that makes a huge chunk of administrative law constitutional law. 
c. Agencies lose in the AG situation at T2. Would much rather have Texaco two-step benefit, so on net gain from AG and if it didn’t exist they’d want to invent it.
i.  It makes sense b/c useful to all sorts of individuals to pass a rule that binds them in future action. People benefit b/c no what to expect. 
E. AG applies to legislative rules, not guidances or policy statements. 
F. Estoppel
1. Schweiker—woman erroneously told she’s ineligible for benefits, later told she’s eligible and files a suit for back awards.
a.  Court rejects her claim b/c action was by low-level employee and government shouldn’t be held responsible for every single agent who ever gives poor advice. 
b. Agency law says that if somebody with “authority” gives wrong advice, agency should be held responsible, but somehow government thinks it should be exempted. 
2. OPM v. Richmond—retired military told that his disability wouldn’t be lost if he made over 80% of pre-retirement salary over 2 years, rule had changed to 1 year. 
a. SCOTUS says that appropriations rule would bar giving money. 
3. Vermuele’s take—if people think later constitutional entitlements are bogus b/c condition upon compliance with rules of procedure could also say appropriations clause argument is bogus b/c nobody disputes that you can’t violate appropriations clause but we have this equitable principle that what the government is estopped from asserting that it lacks the power to pay these benefits. 
a. No appropriations clause argument in Schweiker b/c she was eligible for the benefit. Agency problem is an issue in both cases b/c we have a low-level authority making assertion inconsistent with governing law. 
4. General point of estoppel is that the consequences of allowing estoppel against the government are unclear b/c it would have effects on 2 margins: 
a. less advice and
b.  better advice when it is given. 
c. Unclear if we’re better off with less more accurate advice or more less accurate advice. 
5. Appropriations clause concern is bogus (in V’s opinion) 
a. Any remaining concerns can be folded into our definition of the relevant equitable principles: strategic behavior on the part of principles, whether acting in good faith, 
b. No good reason has been shown to depart from background set of rules that apply to all other actors under agency law. V thinks line of cases is inadequately justified
6. Current status of the law on estoppel: SCOTUS never upholds estoppel (or extremely rarely anyway) against the government 
a. At lower court level: equitable estoppel might remain available in an egregious case of affirmative misconduct by officials where people rely to their detriment (but you rely on this rule at your peril b/c high chance of getting batted down by SCOTUS). 

T1



T2

Order



Order (Agency can overrule precedent in T1 but must give rational policy reason for doing so, this happens fairly often just like common law court overruling common law precedent and giving reason. If litigant asks agency to overrule prior order, agency has to give valid reason for not overturning order)
Rule



Order (AZ says T2 proceeding cannot change Rule from T1, Agency not only doesn’t have to do it, but cannot do it and can say to litigant “our hands our tied, it can only be changed in rule-making proceeding. If you tie AZ to Texaco two-step logic says agency is better off when it uses Texaco two-step b/c then when it comes to order it can say “our hands our tied we just have to comply with the rule”)
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Arizona Grocery—look for sequence of rule followed by order. In adjudication on the order the agency can’t change the underlying rule. Helps agency with the ability to commit, helps benefit in Texaco 2-step as well b/c say prior rule binds their hands within the proceeding. 
Source of AZ Grocery principle—it’s pre-APA. Kennedy says that AZ Grocery is a default rule read into organic statutes. Also could be a corollary of ??
Estoppel

Doctrine is pretty easy—basically there’s no estoppel. We might imagine egregious circumstances of intentional misconduct by agents but short of that the courts won’t find estoppel lying against the government in an administrative law context. 

Agency Decision-making structure
Issue of bias and risk of bias when agencies combine investigative and adjudicative purposes. Useful to cover b/c cases get at something important regarding the broader structure of administrative law and the administrative state—the problem about the sheer variety and heterogeneity of the administrative state and what you do with that. Also, illustrate a broader theme in all decision-making—the tradeoffs that arise when we try to design structures of decision-making between risk of bias and other values. One thing we’ll address is what those other values are and if they are outweighed by the risk of bias or outweigh it. 
Wong Yang Sung
Deportation hearing for merchant seaman. 
If you want to get in to the country you have almost no constitutional rights to a hearing, but if you make it in and they try to deport you, then you do have some constitutional rights to a hearing. Sung is not making a constitutional case, he’s making a statutory claim that his hearing didn’t comply with APA b/c his adjudicator was also an inspector b/c APA requirements for formal hearings prevent an interchange of roles b/w inspector and adjudicator in Section 554(d) 
Question of direct application of 554 (d) b/c not exactly clear. Could possibly be the supervision aspect of 554 (d) 2, 2nd half of 2 also says if investigate in one can’t adjudicate in that case or in factually similar cases, but don’t know what is required for “factually similar”, concerns about bias that might counsel that to be read broadly, but at the same time could try to apply a textual argument that it should be read as “common nucleus of operative fact” like in civ pro. 
Vermuele’s take—not comfortable that case is an actual clear violation of the APA. 

Government’s argument is that although it would be a violation of the APA, this hearing isn’t covered by the APA. Vermuele doesn’t see why they conceded the violation.

Ruling is that crossing between prosecution and adjudication is statutorily prohibited for agency employees. You cannot have under APA a government official investigating and deciding on the facts. 

Government argument that APA isn’t triggered is also thrown out. If statute doesn’t actually have those words, how can the court come out in wong Yang’s favor? Rely upon constitutional argument that if constitution requires hearing, that’s “required by statute” (court reads in “or the constitution”) for the purposes of the APA. 
Reading the constitution in this way to say that the APA’s procedures are constitutionally obligatory in this case, APA supplies the “process that is due” 
Part I of the opinion—paragraph about what the APA does. Says in the years leading up to WWII, increasing concern from legal profession that administrative state was out of control and that spectre of Europeanization of American bureaucracy was imminent and APA was enacted and has come to stand against this. If at all possible, we’re going to read the APA to apply. Jackson is trying to make administrative law uniform by wide application of the APA. 
After Wong Yang Sung where does that leave us? In immigration specific result has been heavily qualified by SCOTUS decisions that have diluted right to appear in deportation hearings. Now thought to be just a statutory interpretation opinion. Broader point is still alive: there must be separation of investigation and prosecution from decision-making for agency staff. Congress has set up and refined an elaborate system to accomplish this. It involves administrative law judges who are the formal adjudicators within agencies. They are a funny hybrid b/c they technically are employed by the agencies but almost everything else is done in a centralized, non-agency specific way—have independence (only fired for cause), pay is set by OPM instead of agency, if agency wants to discharge for cause have to go before another agency, APA tries to prevent agency from only giving cases to ALJs that it likes by requiring ALJs to be assigned cases in rotation as far as practicable. 
554 (b)2c—separation of functions does not apply to the agency (meaning the top level, like commissioners) itself or members comprising the agency. Everybody else is an employee of the agency. Means that separation does not apply to top level commissioners. No rule that commissioners can’t decide a case that they themselves have adjudicated and prosecuted. 
Another limitation—this only applies to formal adjudication on the record. What the APA gives is a partial separation of functions at the lower level of agencies and a partial block on a pure inquisitorial model in administrative adjudication. That’s the compromise that opposing social forces rested upon when creating the APA. 
Gibson v. Berryhill

Conflict about—Board finds Lee Optical employees engaging in “unprofessional conduct.” Board members are all solo practitioners whereas Lee is set of chain store optometrists. It’s a conflict b/w a chain store and local businesses. Worry about a structural conflict of interest that corrupts chain store optometrists to diagnose bad vision to sell more eyeglasses. Prosecute chain store optometrists for unprofessional conduct, chain optometrists make a constitutional claim that board members would financially benefit from decision and thus aren’t impartial and it’s a taking of license without DP b/c pecuniary interest and also that board is both bringing claim and adjudicating on claims. 
Court decides in favor of chain store optometrists more on ground of pecuniary interest of adjudicators. Don’t seem to care about pecuniary interest of prosecutors. 
Where is the line of DP? What if adjudicators salary comes from fines? 
Mayor who assessed fines into treasury and gets salary—DP violation (Ward v. Monroeville) 
Mayor who eats what he kills—DP violation (Tumey v. Ohio)
Gibson is about the most remote pecuniary interest found to still be DP violation. 

Withrow v. Larkin

Board has been delegated power by state statute. Board wants to revoke license after it has investigated and adjudicated. SCOTUS says that its fine b/c presumes no bias at outset and burden is on petitioner to show bias. Where there’s a pecuniary interest we presume bias, where there isn’t you have to show bias on particular facts. 
Larkin might feel that he’s being ideologically targeted. 

Michael Pertschuk—said that children’s television advertising is evil. Court rejects  Advertisers’ claim of bias by saying that bias not a problem for rulemaking. Also make argument that best experts and most informed so picked not b/c of bias but b/c of expertise. Problem is that people who know the most about a subject are the ones who are passionate, have reason to incur the costs of becoming expert. Tradeoff b/w unbiased decision-makers and well-informed decision makers. If you want them well-informed they will have some kind of stake to invest in making themselves expert. Fantasy is that we can get at the same time a decision making who is optimally active, expert, and impartial. It’s conceptually possible but economically impossible to get all 3. there are tradeoffs between the 3 and the more you want of one the less you’ll have to be willing to accept of the others. 
Lines that the court draws are roughly sensible. 

So what are those lines?

At top level we have a combination of investigatve an dprosecutorial function with adjudicative subject to several DP rules about when bias becomes unacceptable

1. Pecuniary stake is ground for bias

2. If you have been personally criticized or vilified by a party to adjudication it’s grounds for bias

3. Other than that, courts are reluctant to find bias. Ideological passion will only give rise to bias if courts think you have prejudged not policy issues but also the facts and that doesn’t apply in rule-making but only in adjudication.

Paul Rand Dixon
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Not unconstitutional to combine investigative and adjudicative measures in the same hand.

Constitutional restrictions on bias

Series of prophylactic rules

In Adjudication:

1. adjudicator may not have a pecuniary interest (some cases say “direct pecuniary interest” needed rather than remote, dealt with on a case-by-case basis)

2. Judge cannot have been target of personal criticism by a party

3. In adjudication, courts will check to see if the adjudicator has prejudged the facts

In rule-making:

1. Pecuniary interest prohibition applies

2. Direct personal criticism—people say that it applies, but not a lot of case law on it and hard to distinguish from political contretemps where parties criticize each other back and forth

3. Prejudgment of facts prohibition does NOT apply to rulemaking b/c the whole point of rulemaking is to make judgment about legislative facts

There’s a myth in rulemaking. People want to find an adjudicator is expert, impartial, and sufficiently active. Although conceptually possible it’s almost impossible to find b/c there are trade offs. For example, the incentive to inform oneself on a topic is often fueled by a passion and specific view of the thing. So there’s a tradeoff between expertise and impartiality. 

Lines they’ve drawn with these rules are to try to balance out some of the tradeoffs inherent in the problem.

Chevron—this is the unit where we bring together administrative law and statutory interpretation of the law. This law is about statutory interpretation by agencies and judicial review of agencies’ statutory interpretation. These cases arise when a claim is that the agency has misinterpreted its organic statute.  Question is about whether judges should come up with their own interpretation of what the statute means or defer to agency judgment about what the statute means. 

Pre-Chevron (1984)

State of affairs pre-chevron had several different facets needed to understand what Chevron did

Page 234—NLRB v. Hearst
In Hearst the question is whether or not newboys count as “employees” under the NLRA so that they can collectively bargain with newspapers. Court rules in favor of the board’s interpretation of employee, but tries to distinguish b/w questions of statutory interperation and application of a broad statutory term.

Vermuele’s take: What is the difference b/w questions of statutory interpretation and application of a statutory term? How can you apply a term if you don’t know what it means? What doesn’t count as application of a term? There are always facts involved in any case. 
An alternative interpretation of Hearst is that courts are reserving authority for statutory interpretation but allowing agencies some leeway (similar to what we see in Skidmore)
Skidmore
Employees who work on call overnight just to be available for fire alarms want those hours counted as part of their overtime as part of Fair Labor Standards Act. The act creates an administrator who doesn’t make rules but can bring court actions to get civil penalties against employers who don’t pay overtime when they should. Administrator’s guidance says that part of the work is compensable except for the sleeping and eating time. Employer says that none of it is compensable.

Trial Court says that time in fire hall is not compensable work. SCOTUS says opinion of administrator is relevant but not binding. Skidmore court is less deferential to administrator than Hearst, but shows a different type of deference. There’s epistemic deference—deference to somebody who you think is better positioned to know facts and right course of action. Another type of deference is authoritative deference—like appellate judge deferring to SCOTUS because of office, not expertise. 
Could argue that Hearst says courts should give epistemic deference to agencies. What type of deference does Skidmore advocate?  

After Hearst and Skidmore we have a body of case law with similar themes that aren’t brought into agreement with each other.

1. Epistemic and authoritative deference (not such which should be given)

2. Distinction b/w statutory interpretation and application of facts

End up with 2 lines of cases, one saying that questions of statutory interpretation are for the courts and we’ll just look at agency info as persuasive and a second line that is more deferential to agency.

For once we had a case that resolve the issue definitively, only lasted for 2 years.

Chevron
Clean Air Act says that “stationary sources” of air pollutants must use BACTA (best available control technology). Question is what is a “stationary source”—is each smokestack within the plant a separate source or can the whole plant be considered one source. Carter administration had counted each smokestack individually, Reagan changed the rule to allow whole plant to be considered a source or the “bubble” idea which allows plant owner to allocate pollution across stacks as long as it doesn’t exceed overall maximum. Reagan’s basic argument is b/c plant owner is better off and nobody else is worse off b/c amount of pollution is held constant but owner has more economic flexibility in his actions. 
NRDC takes it to SCOTUS arguing that statute requires each stationary source to use BACTA and that “bubble” allows sources to not use BACTA in violation of the statute.
Statutory Interpretation in Chevron

1. No clear interpretation of “stationary source” in statute. There’s a definition in the statute but it doesn’t apply to this problem. NRDC says that definition should be read into “stationary source” like in Gustafson case. However definition can be interpreted either way depending on which canon you use. Vermuele thinks that it’s “clear that it’s unclear.”
2. Legislative History—consistent with idea that the EPA should determine the definition. Also says that statute has 2 objectives, not one—“clean air” and “reasonable economic growth” maybe “bubble” idea helps with tradeoff b/w objectives. 
SCOTUS says that they’re going to “sweep away” existing case law and create new uniform standard for the future. Standard is a two-step test.

Chevron two-step

1. Has congress spoken to the precise question as issue? If congress says, yes, decide the case.

2. If there is a gap or ambiguity in the statute, is the agency’s interpretation reasonable? If yes, the agency wins, if not, the agency loses. 

From the standpoint of a large sector of the administrative law bar and and professoriate, Chevron was outrageous. Widely detested b/c traditional rule had been that questions of statutory interpretation are for courts to decide and APA still says that courts shall decide all relevant questions of law and interpret statutes. 
How can we square Chevron with the notion that courts are supposed to do statutory interpretation? 

Theoretical justifications for Chevron:
1. Delegation Justification--Congress would have intended for the agency to make the decision to resolve the relevant gap or ambiguity. 
a. Does Chevron court say this? Not necessarily Vermuele thinks they explicitly reject that theory on page 246 “Congress intended to accommodate both economic and environmental interest. . . perhaps desired agency to strike the balance, maybe congress didn’t just consider the question or maybe unable to get a coalition on either side and decided to take their chances with the agency . . . “for judicial purposes it matters not which of these things occurred” Saying that opinion doesn’t depend on who Congress delegated to. 
2. Expertise Justification—difference from skidmore is difference between deciding on case by case basis like in Skidmore and having a blanket presumption of expertise justification. 
a. Doesn’t have the sense that it’s announcing a new rule since it was already present in skidmore 
3. Politicaly Accountability--focuses statutory interpretation on the role of the President and the agencies rather than on the courts—this is a whole different kind of beast than we’ve seen before in statutory interpretation. Idea of indirect accountability through the President who is accountable to the electorate means that agencies should be able to make the decision. To the classical legal mind and the administrative law bar, the idea that political accountability would be a reason to defer to agency interpretation was bizarre. Agency’s political accountability, for those people, is the very reason not to defer to their interpretation. Courts decide law and agencies decide policy. 
a. One idea is that people should have a say in agency decisions and they way we do is by voting for a president who appoints the agency heads. 

b. Could also argue that courts are already somewhat political, so they really aren’t any more impartial than agencies and elected officials. 
c. Also question that if EPA won’t fill ambiguity, who else will and why should it be judges? 

Why did we have Chevron?

1. Statutory schemes have become radically more complex than anything we saw in the first part of the course.  
2. By 1984 many judges think Congress has in some way abdicated many aspects of the administrative state and isn’t making a lot of detailed or specific policy choices and thus has already delegated this in some sense. 
Despite fact that delegation rationale is critiqued, it’s what the court has settled on as the official rationale for Chevron. 
Two further points:
1. Official version of Chevron says that there are two steps, but Vermuele thinks that it only has 1 step. 

a. If there are A and B within the range of ambiguity and C completely outside of it where A is the judges’ interpretation and B is the agency’s. If A and B differ, the only Chevron inquiry is whether B is within the range of ambiguity, that’s the only Chevron question. The doctrinal “two-step” is that we’ll first ask if statute has one meaning and then see if B is reasonable, but Vermuele think it just boils down to the “within the range” question if you rephrase it to “Is B a valid interpretation of the statute?”
b. Have to be able to make a cognitive move in chevron to say “agency’s decision was reasonable even if I don’t think it was correct” 

2. Psychobiography of Stevens that’s interesting—Stevens authored Chevron and then immediately regretted it and tried to kill it in various ways. First effort to “strangle the monstrous child” is page 255 Cardoza Fonseca where Stevens says that the legal issue in the case was a pure questions of statutory construction for the courts to decide and that employing the traditional rules of statutory construction court will decide that agency got it wrong. Two parts of the case
a. Idea of pure statutory construction—an attempt to return to first framework but no succeeding opinions have picked up this idea 

b. We employ traditional tools of statutory construction at step one of Chevron—this part has achieved more success and following. Limits Chevron by narrowing the range of ambiguity through various interpretative tools b/c point of tools is to achieve closure on ambiguity. 
i. Now if you want Chevron to be the given “breathing room”, you’re going to have to say that Chevron trumps or displaces some other tool of interpretation
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Chevron 2 step, current law is 2 step w/ caveat that there is a case we’ll read tomorrow that takes only 1 step. 

Rationales for Chevron
1. Expertise—also rationale for Skidmore so not as distinctive an argment

2. Implied delegation—take gaps as implied delegation to agency rather than to court.  Problem with this idea is that character of the rationale. As Scalia says, nothing in the USC shows an implication that gaps are delegated to agencies instead of courts
Step One of Chevron
Step One is to determine whether Congress has spoken to the precise question at issue. Large part of the battleground over Chevron applies to step one, courts rarely decide cases based on step 2. 
Step Zero—question of whether we’re in the Chevron framework at all. 

Three cases that are famous Step one questions. Ask how is this statutory interpretation different if at all from statutory interpretation in first part of the course? Use cases to start review of types of interpretation. 

1. MCI

2. Sweet Home

3. Brown and Williams

Starting with Cardoza Fonseca where Stevens claims Chevron doesn’t apply to pure questions of law. Scalia says should use “traditional tool of statutory construction”
Pure questions of law idea has disappeared from US Courts. Key question for today is what about the “traditional tools of statutory construction”

MCI v. ATT 

Act said that telecomm companies must establish general rate and file it with FCC and then got penalized if charged more than filed tariff or engaged in price discrimination. FCC embarked on a course of relaxing filed rate obligation for certain telecomm carriers. Distinguished ATT (dominant carrier) from non-dominant characters and said that only dominant character had to file. Based it upon language in act that gave FCC ability to “modify” regulations. SCOTUS and Scalia rule against FCC. 
Argue that modify means incremental change, not the sweeping changes FCC has made. 

Non-dominant characters are arguing for ambiguity based on 1 definition that modify can mean “basic of important change.” 

Scalia says one contrary definition is inadequate because definition emerged after law was written, also definition contradicts itself thus “modify” is unambiguous
If modify has only one meaning, you can say congress spoke to the precise question at issue and don’t have to go on to step 2. 

Could say that by defining range of “modify”, congress has spoken to issue, or could say that agency activity falls outside reasonableness

Scalia also argues that if you look at importance of statutory scheme, Congress would not have granted FCC authority to make such a fundamental revision to the statute. 

Is def of “modify” really the question? Is there a better way to frame the question? 
Is there an argument that Congress might have wanted to delegate such broad changes to agency?

One argument is that rate of change of policy scheme is too fast for legislation

Another is that court always upholds delegation  In Whitman they mention legal delegations including act of FCC to delegate regulation “in the public interest” or “go forth and regulate” which is a very sweeping delegation. Why should we balk at modifying the original scheme? If you can regulate that much, of course you can modify. Agency lawyers may have had better argument if they pointed to “regulate in the public interest” instead of “modify” in the organic statute. 
How does delegation idea relate to Chevron? Could assert that ambiguity over modify means delegation. Might be saying that there is no ambiguity, separately seems to be saying that we think agency loses at step one not because of literal meaning but because we need an explicit delegation instead of an implicit one to show how Congress has spoken to the issue. Scalia is using a substantive canon of construction at Step One—interpret statutes so as not to delegate to agencies fundamental policy choices unless Congress is explicit about it. 
Analytically it’s just one of the tools of statutory construction at step one of Chevron. We have text, dictionaries, canon of construction, intention.

Scalia picks up footnote from Chevron and Cardoza Fonseca that step one incorporates all the tools of statutory interpretation. 

Put all statutory cases into 3 bins

1. Clear for agency

2. Unclear

3. Clear against agency

Chevron says agency should win with bin 1 and 2

Scalia’s new canon in when fundamental choice MCI says agency should lose in 2 and 3. Analytically we’ve put a canon into step one of Chevron that is fundamentally anti-delegation and is fundamentally opposed to Chevron. Presumes against delegation whereas the whole point of chevron was to presume in favor of delegation. Not quite overlapping b/c MCI is restricted slightly to only “crucial policy” decisions. 
Chevron had a rule-like character: gap or ambiguity means delegation

Argument that Chevron is more of a standard, position argued by Justice Breyer that judges should think about delegation in particular cases. 
Sweet Home

Endangered Species Act—talking about obligations of private parties. Statutory prohibition is on “taking” endangered species. Take is defined in statute with string of verbs including “harm”. Agency has a regulation further defining “harm” as an act that actually kills or injures wildlife including by significant habitant modification or degradation. Question is whether agency’s interpretation of “harm” is valid.
Court says that the agency wins. 

Possible reasoning is that Step 1 finds it ambiguous, and Step 2 says its reasonable. 

Another possible reasoning is that “harm” can mean habitat modification. If harm includes modification under broad purpose of ESA. 
Not clear what step this case is at. Court doesn’t seem to care that much either. Don’t lay out Chevron as governing the case, it comes in as a “throwaway” on page 276. 
Court says it prefers Breyer interpretation of Chevron of checking whether congress would intend delegation. 
Opinion is really just regular statutory interpretation. 
Why is “harm” crucial given list in def. of take. Why does agency throw all weight into interpretation of harm? 
Could argue that absent “harm” paradigm meaning is a traditional hunting view. What if we add in harm? Scalia says that it doesn’t matter based on “noscitur associs” and known meaning of the word take. 
Purposive argument—construe harm broadly in purpose of the act to save endangered species. 
Anti-redundancy/surplusage—Stevens argues that Scalia’s interpretation makes Harm mean the same as the other terms and so it should be interpreted as having an independent meaning. 
If you like the Easterbrook LSD opinion, you’d like the Stevens Sweet Home Case. A lot of Easterbrook’s argument is that there are other institutions that can take care of absurd results. Stevens argument against “small farmer” argument is that agency has enforcement discretion and they will only go after substantial or serious violators. 
Scalia’s opinion is partly an appeal to absurd results and the majority contains many of the standard responses to absurdity. 

Another Scalia argument is to read in background material of take as “term of art” 

After Sweet Home and MCI in terms of Chevron at SCOTUS level we have a situation where the formal Chevron framework is becoming ever feebler what we have is a court that basically will cite Chevron somewhere in the opinion but is basically following Breyer’s idea to apply Chevron’s premises in a case specific way

Also applying all traditional tools of statutory construction in traditional way and then applying whatever it decides as right, misses idea of permissive interp as opposed to correct interp advocated in chevron

Third—anti-delegation presumption gaining strength

Brown & Williams
FDA tries to regulate tobacco. SCOTUS says that FDA can’t regulate tobacco. 

XVIII. If nicotine did fall under statute as drug, FDA would have to ban it under the statute b/c unsafe when used for its intended purpose. 
XIX. Congress has shown its intention to keep tobacco out of FDCA jurisdiction by lots of tobacco specific legislation. Including prohibiting a ban and then lots of regulations on sale and marketing. Two canons—1. Specific statutes are taken to trump general ones elsewhere. 2. Statutes later in time trump earlier ones where there’s an inconsistency, but don’t find inconsistency by implication if we can help it. O’Connor is saying that they don’t fit together and tobacco-specific statutes show Congress has reached political equilibrium on tobacco by saying it’s an important product but regulating it and an agency can’t disrupt careful equilibrium with new rules. 
XX. If Congress is legislating on the issue, it means that it probably didn’t delegate it to agency

A. Page 295 questions of delegation consider with step to particular statutes whether the type of question is one congress would have delegated to the agency. In extraordinary cases there’s reason to hesitate before concluding Congress has delegated the matter. 
B. Major Questions canon-congress will have been assumed to not delegate major questions of political assistance without explicit language 

C. Breyer is in dissent b/c he says that the rationales for Chevron are highest under political accountability for major policy issues (people might actually vote based on whether Cigarettes are banned) and it is precisely for major issues that congress does delegate (either b/c it can’t reach a consensus or needs agency expertise). Major questions are exactly where you should presume delegation. 

XXI. Reliance idea—FDA for decades has been saying it doesn’t have jurisdiction and then says that it has reconsidered the interpretation and said that it does. Under Skidmore framework that’s a strike against the agency b/c consistency was an important aspect. Under Chevron agencies can switch back and forth as long as within “reasonable” range under political accountability rationale. Vermuele doesn’t think consistency idea needs to play here.  

After Brown & Williamson. At step one of Chevron we use all the traditional tools of statutory construction (including comparing with statutes across the code) and we have a new one that we consider in particular cases whether the nature of the question is one that would provoke a delegation from congress and presume against delegation in major issues unless Congress has specifically said so. 

Modification of Chevron in the FCC sense (large partial repeal of Chevron). 

Chevron in its strong form hasn’t really taken hold. 
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Chevron Step Zero

Deference Outline

1. No Deference

a. Criminal statutes

b. The APA

c. Shared statutes interpreted by multiple agencies gives neither agency Chevron deference (case law not uniform but that’s the majority view and emerging consensus)

d. Litigating positions---Chenery principle b/c Chenery I requires agency rationale only to be upheld if it was advanced during original proceedings, post hoc rationales can’t be basis for judgment. It follows that litigating position can’t be held available for deference. 
e. In general, Agencies get deference on their own organic statute, but something other than that doesn’t allow deference, but this is just a default principle, it’s not constitutional. Congress could enact a statute that gives two agencies joint power to administer but says that both of them get deference. It would be hard for the courts to figure out how to implement it, but nothing prevents it from being the case if the statute is clear. 
2. Skidmore—deference b/c of expertise, but only on a persuasive, not controlling level

3. Chevron—authority-based deference on idea that congress has delegated to agency the power to say what he law is, to create it through pronouncements and courts have to defer to it.

4. Mead—It is the toggle switch between the Skidmore and Chevron regimes. It toggles us b/w the two and tells us which one we’re in. It’s not its own standard of deference but the on/off switch for Chevron deference 

Step One—gap or ambiguity

1. Traditional tools of statutory construction

2. Non-delegation canon for “major questions” in some way antithetical 
Step Two—is the agency’s interpretation reasonable

Brand X

Agency can switch ideas within the reasonable range, even if court has said that there is a “best” reading. Earlier precedent only closes agency switching is if earlier precedent said there is only one permissible reading.

Default rule: Opinions are read as “step two” unless the court clearly says otherwise. If opinion doesn’t say whether it’s saying a meaning is “best” or “permissible” an agency can switch b/c the default is “permissible”
Entergy

Agencies may use cost-benefit analysis unless the organic statute clearly forbids it.

Mead

As of 2000 
No necessary correlation b/c status as a legislative rule and formal procedure. A 553 “good cause” exception is still a legislative rule. 
Pre-Mead in Christensen the key axis is legislative rule vs. guidance “interpretations . . . which lack the force of law do not warrant Chevron-style deference.” But other language implies the axis might be procedural. 
Vermuele thinks that Christensen shows that some of the justices don’t understand administrative law. they think that there is some legal connection b/w procedure and bindingness of rule, which may or may not be connected. Belief that they are legally connected is kind of basic ambiguity in Christensen.
Mead says that it’s going to clarify the law that says when it’s in Skidmore and when in Chevron

Agency action is a decision on whether dayplanners fall into tarrif or non-tarriff category. Customs made decision through a ruling letter issued by the head office, but other offices issue them as well and each contains a caveat that nobody else should rely on the letter. They’re legally binding as to particular importer but not precedent for any other importer. Question is what kind of deference, if any, should the agency get. 
Presumption, when there is an ambiguity, under Chevron is that agency gets to fill it in. Mead says that must use a standard to evaluate whether Congress intended delegation to act with force of law. Presumption seems to be towards Skidmore unless more proof Congress intended more forceful type of delegation. 
Vermuele’s take on Mead—default has completely switched. Chevron deference comes when it appears congress delegated agency authority to make rules carrying force of law and agency intends interpretation to have force of law. Need some affirmative showing of delegation. Presumption is, we’re in Skidmore unless it’s shown that we are not through showing of congressional intent to delegate law-making authority.
Indicators of this delegation can be “a variety” of ways including adjudication, rulemaking (procedure matters) or “some other indication (catchall)” of comparable intention. And agency must have followed that procedure. 
(Problem is that Informal adjudication is the final catch-basin in the structure of the APA, if it’s not a rule it’s adjudication and if it’s not form adj. it’s informal adjudication. All agencies have the ability to engaged in informal adjudication. In order to “save” this opinion have to insert the word “formal” in front of adjudication. )
Formal vs. Informal

Rule

Yes

Yes

Adjudication
yes

No

This is Breyer’s case-by-case adjudication in full force. Presumption is no delegation unless we find evidence of delegation. 

Why should one of these actions serve as proxy for congressional intent to delegate with force of law.  What makes them more probative than other actions? 

Scalia says that this makes the whole analysis a question about procedure and not actually about delegated power. Why should it matter of agency goes through with it or not. 
One idea of Texaco two-step is that agency either “pays now” or “pays later” b/c if uses high cost procedure at first get binding effect of formal adjudication in later enforcement. If instead up front they only issue guidance or interpretive rule then they don’t get deference later on. Mead court is trying to tie it’s opinion to that idea. Unless agency has gone through procedures that get democratic input and is “fair and deliberative” we shouldn’t have deference at the back end. 
Broader administrative law is as much about “uncoupling” procedure and force of law as it is about coupling them. Crucial piece of Mead fits very uneasily with broader structure of administrative law. 
Does a binding rule made through “good cause” or one of the other notice and comment exceptions get Chevron or Skidmore deference? Hard question after Mead b/c has force and effect of law but no procedure. There is no current answer to that question in the case law. 
Another question after Mead—can guidances get deference? Unclear b/c people thought after Christensen that guidances don’t get Chevron deference. Mead is ambiguous, b/c there are also there are ideas “comparable congressional intent” that might trigger deference shows that some guidances may get them if in the circumstances there is evidence of intent. 
Page 270 Barnhart v. Walton—court said in dictum that interpretive rules without procedure could get Chevron deference under “totality of the circumstances” suggesting congressional delegation
Page 271—Clackamas, just cited Christensen for preposition that guidances don’t get Chevron deference. 

Vermuele thinks that some of them don’t know what they’re doing and it’s just a series of random pronouncements.

Breyer’s concurrence in Brand X “clear minded is that heightened procedure is neither necessary nor sufficient for Chevron deference, it all depends on the totality of the circumstances. In some sense it’s the ultimate extrapolation of the logic of mead—no rules just need to show intent to delegate authority to make rules with effect of law in these circumstances.
Vermuele thinks it’s also utterly pernicious b/c whole structure of Chevron is that often there is not congressional intention on the delegation issue and it’s just fictional. If intent to delegate is fictional, we’re actually dealing with judge-made default rules to tell us what to do and there’s no point in inquiring about congressional intent. Scalia says we’re left with a totality of the circumstances inquiry into a fictional entity. 
As a matter of doctrine. Question is mead is whether in the totality of circumstances it can be shown there’s an intent to delegate the authority to interpret with force of law. heightened procedure is necessary but not sufficient to show delegation and you may decide delegation with or without the proxies. 

Looking at facts of Mead you could glean more. SCOTUS says that Customs pronouncements are not enough “law-like”  b/c not binding on others and no central authority controlling. So could also look at agency structure to ask if it’s something that looks like Congress intended it to act with force of law and then give it Chevron deference. 
Mead Structure

Toggle switch between Skidmore and chevron

You’re in Skidmore unless there’s an affirmative showing of Congressional intention to delegate to the agency the power to make rules with the force and effect of law. 

To decide whether there is such an intention use the availability and use of heightened procedure as a proxy but heightened procedure is neither necessary nor sufficient to demonstrate such intention. 
“Totality of the circumstances” could possibly open up for traditional tools of statutory interpretation and thereby collapse a bit of Step zero into Step one. 
Ideology and question of whether it makes a difference if we are in skidmore or chevron
On the ideology issue there are a number of empirical studies that show with consistency that liberal justices affirm agency action that is coded as liberal 30% more active than conservative actions do and conservative justices affirm agency action that is coded as conservative 30% more than liberal action. There is also a “panel effect” when all members of the panel are of the same party they’re more likely to affirm a same-ideology action. 

Ideology matters at lot, however, that means that 70% of decisions still aren’t coming from ideology. 

Does Chevron/Skidmore difference matter. Studies consistently show that whether in Skidmore or Chevron there’s about a 70% affirmance rate for agency action in the courts of appeals. Toggle b/w the two doesn’t seem to be making a difference, might be making a difference conceptually b/c type of cases challenging agency decisions is different in each regime and have different cases, but as best as they can tell that’s not what’s happening. Most of the time courts just say the agency wins and framework doesn’t matter. 

Vermuele thinks Court has spilled far to much ink and caused us to spend too much time worrying about what the standard of deference is. Implication should be that we just have a unitary standard to fit the one-step view of Chevron and the unitary standard will be “agencies win if the interpretation is reasonable where reasonable means get a thumb on the scale but if it’s beyond the pale they lose” would probably get us to the same place. 

To be deemed a competent administrative lawyer you cannot advocate the unitary standard. You must understand the body of Chevron stuff. 
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To make more sense on “spongy” totality of circumstances, compare to the facts of Mead to see the factors they used to decide Congress didn’t intend rulings to have force of law. 

If not in Chevron world, might still be in Skidmore world. 

Brand X

Bound up with Chevron. 

Court says they think the best reading is “c”, can agency change interpretation to “a”. Basic answer is yes, so long as a is within scope of statute’s ambiguity or gap. 
More elaborate version is that if the court said that’s it’s reading is  not only permissible but “only” answer, agency must be at the same point as the court. if court allows for range, agency can move around within that range.

What if the court doesn’t say clearly whether it’s issuing a point interpretation or a range interpretation? Brand X announces a default rule that unless court clearly specifies only one permissible reading, we assume the court intended a range or permissible interpretations. 
Entergy

Clean Water Act says that the EPA requires firms to use BACTA to minimize environmental impact. Question is EPA had choice of two technologies. One has minimal greater reduction at much higher cost. Other technology costs less and would produce less reduction. Does statutory language allow EPA to do cost benefit analysis and allow adoption of second cost? 
Court says that the EPA can do cost-benefit analysis? Scalia compares text to other provisions in the statute and says that if congress intended cost benefit to be excluded in this section it would say it b/c had explicitly barred things in other sections. Uses expressio unius with negative implication. 
Using the immediate text, Scalia says “best” can mean “most efficient.” 

Other statutes use the term “feasible” to describe technology which implies some cost benefit analysis. It’s also used within the Clean Water Act. Feasibility tries to imply a way station between cost benefit analysis and going all out to the point of bankruptcy. Large debate in the area of regulation is cast between defenders of feasibility analysis and defenders of cost-benefit analysis. 
Entergy is a very significant case. It’s best read in the following way:
Statutory interpretation default rule is that cost-benefit analysis is permissible unless Congress clearly says otherwise. Under Chevron CBA is permissible unless Congress has clearly ruled it out. 
Congess could clearly rule it out through term of art, like feasible, or some other way but even language that superficially seems as stringent as BACTA is not enough. 

Challenges to an agency
Review of Procedure—did agency follow the right procedure?
Review of Law—whether agencies have statutory authority to do what they want to do

Arbitrary and capricious—whether Agency has given right reasons to do thing it has the authority to do

APA cares not only about agency power but about justifications. If the agency does something that has the authority to do but does it for the wrong reasons, it’s not okay with the Apa. 

Comes from judicial review requirements of APA 706 2(a) page 963. 

Maybe original idea was a minimal test of rationality for agency decisions. Courts have gone well beyond that for the reasons in Vermont Yankee. We have a world where courts are getting increasingly nervous about informal rulemaking and adjudication and the lack of procedure courts want more. They tried hybrid rulemaking but were squashed, tried to read informal rulemaking procedures expansively, the also try to use “arbitrary and capricious” language to improve the rationality of agency interpretation.
Overton Park page 357

Statute gives Sec Trans. Money to fund highway construction but prohibits the secretary from authorizing funds for highways through public parks unless no “feasible and prudent” alternative exists. 

Memphis wants to build I-40 through Overton Park and Sec. Trans. OKs it. Question is whether that’s allowed. Statute says feasible and prudent. What does that mean? 
Court says that secretary has to provide reasons. As long as there is a feasible alternative route he can’t build through the park. 
Interpretation of the statute is going to have a dual significance. It’s going to tell us what the secretary has the authority to do and it’s going to tell us how the secretary should think about what he or she has the authority to do. What kinds of factors or considerations the secretary should be focusing on in the decision. 
Overton Park gives a famous summary of the arbitrary and capricious doctrine Page 361 (middle) “court must consider whether the decision was based on a consideration of the relevant factors and whether there has been a clear error judgment.” The relevant factors come out of the statute and you have to do interpretation to figure out what the relevant factors are. 

In this case, Secretary should be thinking “my goal is to protect the park unless there’s some really bad economic outcome.” 

National Coalition Against Misuse of Pesticides
EPA changed tolerance level for a pesticide in mangoes b/c complete elimination would have adverse effect on economy of developing exporting counties. DC Circuit says EPA doesn’t have authority to concern itself with welfare of exporting countries. Not one of the relevant factors. EPA then changes its rationale for the policy that disallowing importation of slightly tainted mangoes will make those importing countries upset and will hamper our international cooperation efforts which will hurt US citizens and the court approves it. 
Is that a sensible sequence? Maybe if you look at the effects of having this type of a rule on agencies. Deterrent effect may have social benefits even if this specific application seems absurd. 
Delay is a great deal of the ball game in administrative law. Regulated parties benefit from the time value of money so the delay is going to be crucial to them. Ability to force agency to go through another round of proceedings is terribly important

Record issue in Overton Park—in OP there was no record. Secretary just made a decision b/c it was informal adjudication and the defining feature of informal proceedings it that there’s no record. Court’s actual holding in OP is that they need a record. Sent it back to district court to create a record, if necessary by having the Sec.Trans. testify. 
Two questions:

Is OP’s disposition of the case still good law? Not really court in a later case (pension benefit) said we’ve reconsidered and we think the better procedure is to send the case back to the agency for the agency to redo the proceeding and compile a record for court review. 
Secondly, how can court just say they need a record if the APA doesn’t require one? Vermont Yankee prohibits courts from requiring additional procedure. Pension benefit said that they realize there’s a tension between VY and OP and the way they’re squared is that the end of 706 says that judicial review, shall be “on the whole record.”  706 requires agency to compile a record to allow courts to do arbitrary and capricious review. Indirectly required in order to give effect to arbitrary and capricious review provisions of the statute. Consequence is that despite the limits on procedure created by APA for informal proceedings there is an exception when for arbitrary and capricious review agencies might get proceeding sent back to create a record and some agencies create the record in advance if they anticipate arbitrary and capricious challenge. 
Entergy can be read to presume cost as a relevant factor. 

After Overton Park we have a two-factor test

consider all and only the relevant factors

No clear error of judgment

State Farm helps us flesh out the clear error of judgment part and add some new stuff. Decided on year before Chevron. Have same sequence of regulatory flip from Carter to Reagan. 
Flip on requiring passive restraints in cars. Carter administration had passed bill requiring it installed either as automatic seat belts or airbags in cars by certain date. 
Problem comes at the next step where manufacturers discover that people can’t stand automatic seat belts and want them detachable and manufacturers say they’re going to install detachable ones. Agency says that would defeat the purpose of the regulation and there will be no benefit to the cost and then rescinds their order. 
SCOTUS’s decision is an antithesis of Chevron in many respects. Court says that agency had acted arbitrarily and capriciously. 
Court said agency didn’t consider all the factors—agency could have considered requiring only airbags which was already part of the original requirement.
Agency has to consider the things in the statute and lower courts have read it to include that agencies must consider other “reasonable policy alternatives” as well constraint in the doctrine is that it must be in some way plausible, but that’s not that much of a limitation. 
Big worry about arbitrary and capricious review is “ossification” we freeze the status quo too much. Injunction in SF to consider all reasonable alternatives to policies is that ex ante it’s hard for an agency to predict what a court might term a reasonable alternative is at the heart of this ossification. Nightmare from agency’s point of view that if any judge can think of a reasonable alternative you lose. 

Opinion also considers the agency’s reasons for saying that cost of detachable seatbelts would outweigh the benefit. Court says that the agency’s reasons aren’t believable. Studies in the record show that there was still marked improvement in seat belt usage in some cars that actually have them. 
One example of ‘clear error of judgment’ prong, however high water mark of arbitrary and capricious review. The “hardest of hard looks” or “low-water mark of deference to agency”

Fox vs. FCC is quite explicit. They say that agencies get great deference about predictive judgments especially as to questions where its hard to marshal conclusive evidence one way or another. No default rule that agency has to prove justification of regulation to win. Uncertainty can cut in favor and against regulation. Fox vs. FCC shows there are some circumstances where agency can’t prove good, but opp. Can’t prove it won’t and agency gets to proceed. 
What does State Farm add to OP? It gives us an example of clear error of judgment prong (an actual application)

Doctrinally it gives us a 3rd part of arbitrary and capricious

Agency must consider:

relevant factors—statutory interpretation

Added by State Farm Reasonable policy alternatives--unpredictable intuition by courts that drives ossification

clear error of judgment

FCC vs. Fox

About television obscenity. Previously had allowed isolated use of obscenity. Switched policy in adjudication (Golden Globes) 
SCOTUS says policy change is perfectly okay. Doctrinally when an agency changes to a new policy it has no per se obligation to give a reason for changing. What the agency has to do is 

Policy must be permissible under statute (Chevron)

Give good reason for policy but doesn’t have to show it’s better than the old one so no reason for changing its mind

Couple of qualifiers

Must address any reliance interest under old policy

If new policy is based on a factual finding underlying the old policy agency has to explain that

No per se obligation to explain why the agency is changing its mind

What do we get if we combine Chevron, State Farm, and FCC v. Fox
We get a “one of these things is not like the others” where State Farm stands out. Chevron and FCC are completely hospitable to the notion that agencies can change policies just because they like the new policies better. 
State Farm is hostile to that notion. It wants to say agency’s can’t switch policies based on value judgments but something more expertise-based. 

One of the perennial fault lines of administrative law. Issue of whether agency’s can switch within  permissible space based on value judgments will always be with us b/c we’re worried about corruption of technocratic judgments and democratic concerns saying that change is okay. Admin law tries to straddle the divide. 
Doctrinally after FCC v. Fox

Apply OP two factors plus new factor from State Farm (reasonable policy alternatives). Don’t put too much stock in the application of “clear error of judgment” as stringently as  State Farm did b/c it’s an outlier. Take FCC v. Fox seriously when it says that agencies only need good reason for new policy and don’t need to explain that change is better than old policy. 
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Consider all and only relevant factors (Statutory)

Consider relevant policy alternatives (state farm)

“clear error of judgment”

No extra explanation for change—but must explain

Reliance interests

New contradictory factual findings

Breyer and Scalia have some disagreement in the abstract about whether you have to add additional explanations.

Difficult to define universe of “relevant policy alternatives” Have to make a preliminary decision about which alternatives to investigate to decide if they should even be on the table. There’s an infinite regression in which you have to make a guess about what investigation will show before you investigate. We just have intuitions about alternatives worth investigating and its subjective and varies across people. Inherent unpredictability about what average judge will think is a relevant policy alternative and htat’s a source of uncertainty and deterrent to making a new rule. May be a desirable deterrent but that’s a real phenomenon to the ossification worry about hard-look review. 
Massachusetts v. EPA

EPA said that it couldn’t regulate GHGs because it would mess up an entire regulatory scheme based on prior congressional action and b/c DOT has authority to set fuel economy standards and president was already engaged in negotiations about new climate change treaty. EPA felt that getting involved would mess up all those things

Petitioners petitioned for EPA to make a rule regulating GHGs under this section, petitioners go to courts and say that EPA’s refusal to make a rule is arbitrary and capricious.

Under APA can you challenge agency failure to make a rule, Mass. V. EPA tells us that you can challenge refusal to make rules as much as action to make rules on arbitrary and capricious review. The text of the APA says that failure to act counts as action for APA purpose. Court says that agencies have to give the right sort of justifications for failing to make rules. Different problem about challenging refusal to enforce adjudications. We’re just focusing no refusal to engage in rule-making. 
Court confronts statutory issue whether EPA has statutory authority. 

Then assuming authority has to confront whether EPA has given the right reasons for refusal. 

On the statutory issue, does the court’s analysis add anything that we already know? 

Statutory interpretation is a straight-forward textualist approach according to majority (statute is unambiguous)
EPA cites brown and williamson to show ambiguity

Scalia’s dissent says that it’s ambiguous b/c GHGs are not an “agent”
Court distinguishes B&W by saying that FDA had consistently claimed it lacked authority to regulate whereas EPA has switched over time whether it can regulate GHGs. Also, under FDA and B&W would have to have banned cigarettes completely, in this case EPA only has to regulate and has discretion on what regulations to follow. Distinction ignores the “major questions” cannon from B&W which would suggest EPA doesn’t have the authority to regulate major questions like GHGs b/c of huge effect on economy. 
Agency has both Chevron and B&W cannon on its side and the principles work in the same direction. Have to qualify the idea that B&W cannon cuts against Chevron b/c if agency is engaged in “voluntary self-denial” then it has kept itself from regulating already and canon supports decision not to regulate. 

Maybe it’s not a major question if giving the EPA authority wouldn’t change what it’s already doing. Could say major questions canon is about delegation.
All these canons are default rules and can be easily overturned if the statute is clear. If Stevens thinks the statute is that clear it can override all default rules of interpretation.

EPA and relevant factors

Court says that EPA didn’t look at the right factors. It cited global politics, the negotiation, but not whether the GCGs were harming people which is what it’s supposed to do. 

Court was worried that EPA was thinking about everything except the science and technocratic dimensions of environmental policy and it wanted to focus the EPA on the technocratic issues instead of the quasi-political issues. It gave a restrictive reading of the statutory factors. Doctrinally it doesn’t add much to what we already know.

Takeaway from Mass v EPA

Refusals to make rules are just as reviewable as rules

Non-delegation canon can work with as well as against Chevron

The scope of remedy (agency action) may help us decide whether it’s a “major question” or not. 

Types of Claims to bring against the FAA

Constitutional non-delegation—it’s a claim that is good to mention in a sentence or two but with ordinary ad law there is no constitutional non-delegation claim. 

Constitutional Procedural—claim needed adjudication instead of rule-making based on Bimetallic v. Londoner it’s a real issue but not a high-priority issue b/c it’s a constitutional procedural claim that is pretty straightforward b/c it’s a large subsector of a large industry (don’t spend too much time on con law, normally it’s an ad law question) 
Claim that we need formal rule-making instead of notice and comment. Florida East Coast says need “hearing and record” to trigger APA but also says need formal rule-making if organic statute’s best reading is formal rule-making. Could argue that “full and fair hearing” requires full hearing

could say that prior precedent involving identical statute read “full and fair” hearing to require trial type procedures and if that was part of legislative background when congress created this statute

Counter is that was specifically about licensing which is an adjudication under the APA, like the distinction between  Florida East Coast and Sea Coast (more likely to require formal procedure in adjudication than rulemaking) (although Sea coast no longer good law). 

Counter is also that FAA could rule that it wouldn’t “predjudice the parties” and so doesn’t need heightened procedure and paper hearing is fine. (556(d)). FAA said “more elaborate procedures would serve no purpose” 
553 Paper hearing requirement under informal rulemaking—could say that ruling wasn’t “logical outgrowth” of the notice. Point of the doctrine is to give parties a chance to respond or comment meaningfully in the proceedings. All of NAOA’s objections would apply to the hazmat suits as well as to the EDDs. Could argue either way whether or not this was a logical outgrowth
Statutory Interpretation Issue

Chevron Step 0--Mead analysis—presumption is Skidmore unless FAA can show affirmative showing of congressional intent to delegate power to make rules with effect of law. Organic statute has “to promulgate by rule” procedure is a proxy for law-making power and has rule-making authority. Court would most likely apply Chevron. Fairly straight-forward mead analysis. 
Chevron Step 1--Key issue is whether FAA has to do CBA for the Hazmats suits. Is it permissible to require them even though costs are greater than the benefits? How far does Entergy go? Do agencies have to conduct CBA unless they’re authorized not to or is it really discretionary? 
Could argue language of section 1 implies that FAA has no power to make “unreasonable” rules and a rule with 20:1 CBA is either not in the rule entirely or outside of the range and unreasonable under step 2
Purposivist—later amendment where committee report added CBA to other section and said it’s part of “broader principles” 

Counter that they only had changed for Cargo and that they weren’t ready to require CBA for second half. Argument could also be framed in text and canons as “expression unius” --Congress meant to exclude it in this section b/c mentioned it in Cargo section so at a minimum agency should have discretion 
Arbitrary and Capricious

Analysis is straightforward. Claim against FAA with the most bite is that it’s arbitrary to regulate only passenger airlines and not cargo airlines. Agency responses could be “one step at a time” or could say that problem has only come up with passenger airlines so it’s reasonable to focus on where problem is. Vermuele is less interested in whether agency is correct or not but in his opinion an agency would win on this one. 
Relevant factors—NAOA arguing that what it carries (passengers or cargo) isn’t a relevant factor 
Policy alternatives
