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General Themes
General Themes and Guiding Rules of Property Law:
A. Actual Possession > Constructive Possession
B. First-in-time is first-in-right / prior possessor > subsequent possessor
C. Right to exclude: possession contains a non-absolute corollary right to exclude others from possession. When pressing social necessity requires some modification, an owner may be forced to tolerate some incursions.

D. Free alienability of fee interests: property rights can be “sliced and diced in time and space”

E. Hierarchy of rights: if ownership cannot be conclusively proved, you just need to prove that you have the greater right based on possession

F. Protect the intent of the parties (particularly the grantor)
G. Protect the integrity of the recording system (and punish those who fail to do title searches)
H. Protect bona fide purchasers from interests of which they did not have notice
I. Encourage the use of land
Acquisition of Property

Basics of possession:

A. Requires 1) intent to possess and 2) control

B. Can be actual or constructive
C. First-in-time is first-in-right
D. Possession is a legal conclusion which may fall along a legal continuum
a. E.g., Dead ( Trapped ( Mortally wounded and running ( Chasing fox

E. Describing lawful possession is the same as describing unlawful possession
Signaling Ownership: ownership can be signaled with a sign of your claim (e.g., whaling “waif” harpoon); otherwise, property may be considered abandoned
Acquisition by Capture:  Unowned property that is captured, i.e. wild animals or natural resources, becomes the property of the person effecting the capture.  The unowned thing be actually possessed for it to become property.  The determination of what constitutes “actual possession” is largely a policy decision based on the circumstances of the item in question (but may sometimes be decided by custom). 

Fungible Natural Resources (gas, oil, etc.):

A. “Whoever owns the surface owns the center of the earth and the sky above”

a. If you own land, you have a right to capture what is on/under the land b/c anyone else coming onto it would be trespassing (but no right to possess it until it is captured … lose right if it leaves property)  
b. Doctrine limited to exclude things that are very high (airplanes) or very low (subway)
c. It is possible to divide up subsurface rights, even into different strata, and sell them 

d. Oil companies buy the surface rights; slant/horizontal drilling constitutes trespass
B. Old Rule:  don’t belong to anyone unless they are reduced to actual possession by extraction; if returned to the earth, they are ferae naturae and can be possessed by anyone else who extracts them
a. Led to holdout problems, oversupply and other economic harms

C. Modern Rule:  one retains exclusive possessory right to re-extract after having asserted control 
Acquisition by Adverse Possession:  If a person wrongfully possess land long enough in a certain manner, the true owner may be barred from recovering possession by a statute of limitations which prescribe the period within which a suit to recover possession of real property must be brought.  This lets the adverse possessor acquire title.

A. Typically governed by common law (only sometimes by statute) 

B. Can be raised in the context of quiet title actions or as affirmative defenses to eviction suits
C. Rationales

a. Main rationale is to encourage use of land as an owner would
b. Sleeping Theory:  If true owner doesn’t protect interest, he deserves to lose

c. Earning Theory:  An AP has extended time, energy, and money, and should be rewarded

d. Stability Theory:  Facilitates the effective transfer of property without fear of lawsuits from decades earlier; more general concerns about land transfer efficiency 

e. Evidentiary Theory:  Stale claims to property should be barred; allows long and visible possession to substitute for documentary proof (i.e. lost or misplaced deed)

f. American/Historical: our view of adverse possession very American; we focus on how people use land and encourage the productive use of land; America has a tradition of land acquisition through use and absolute property right in land
D. Elements of Adverse Possession 

a. Actual Entry:  The AP must actually enter and take exclusive possession of the property

i. Provides notice to TO, indicates AP’s claim, triggers statute of limitations 

ii. AP only gains title over parts of the property that he actually occupies and bears the burden of proving boundaries (except under color of title)

b. Open and Notorious:  AP must be readily detectable to a TO and use the land as would a TO 
i. This gives notice to the reasonably attentive true owner 

ii. Usually applied on constructive basis; owner either knew or should have known

iii. Context-Dependant – depends on location of property, use, size of encroachment; there is a gap between “mere use” and use of which owner should have known

c. Exclusive possession
i. First AP to arrive has superior legal right and can eject subsequent arrivals
ii. If one adverse possessor has a superior legal right – by holding under color of title or having entered the property first, for example – the adverse possessor with the superior right may oust the other adverse possessor and continue possession, the statutory period running from the time the superior adverse possessor occupied the property.

d. Hostility or Claim of Right:  Three Views

i. Majority “Lack of Permission” View:  AP uses the occupied property without the TO’s permission and inconsistently with the true owner’s legal rights.

ii. Minority Bad Faith View:  Mistaken possession doesn’t constitute hostility; rather, the intent must be to claim someone else’s property

iii. Minority Good Faith View:  Some courts require that the AP be on the land in good faith, actually believing it to be included in his land description 

e. Continuity:  AP must continuously occupy the premises for the full limitations period 

i. Must be as continuous as would occupation by the TO [seasonal residences different]

ii. Statute of limitations starts to run when AP first begins; stops if owner gives permission to use the land

1. However, owner can get SOL extended for disability (see below)

iii. If the TO transfers possession after an AP has occupied but before the limitations period has run, the transferee acquires the title subject to the time remaining on the transferor’s expiring right to sue to recover possession 

iv. Tacking: Adding the time of the first AP to the time of the second AP with whom the first is in privity for purposes of the statute of limitations 

f. Taxes:  Some jurisdiction require the AP to have paid property taxes for requisite time

E. Color of Title:  If an AP enters under a defective deed (or some other defective writing), the statute of limitations is usually much shorter and they get the whole property after it runs so long as the property is physically contiguous and owned by the person against whom actual entry was made 
F. Disability:  true owner imprisoned, insane, under the age of majority 

a. Must exist on the date of the AP’s entry onto the land

b. SOL does not start running until disability goes away (because person needs to have notice)

c. There is no tacking of disability, owner under one can pick most advantageous 

G. Boundary Disputes:  Sometimes resolved w/ AP, sometimes with other doctrines 

H. Pulling back: pull back before the SOL runs undercuts a claim of adversity; but if you pull back after the period runs, the pullback is not dispositive and you must look at the evidence of what happened during the period

Public Prescriptive Easements (“Public Adverse Possession”): you can prevent a PPE from issuing by closing down access occasionally or putting a plaque on the ground with a sign on it that says “space behind this line not dedicated” or something like that
Pierson v. Post [Supreme Court of NY, 1805]

Facts:  Post and hounds chased a fox; Pierson sees this and kills the fox himself 

Issue:  Did Post have a property interest in the fox such that he can recover against Pierson?

Held:  Pierson is entitled to the fox; pursuit does not create a property right, must capture to do this

Rule of Capture:  Once a person has gained possession of something that exists ferae naturae, she has rights to it superior to all the world so long as she retains possession

· Pursuit alone vests no property interest in a wild animal [must control and detain its liberty]

· Property interest is lost if the animal escapes

Hammonds v. Central Kentucky Natural Gas Co. [Kentucky App., 1934]

Facts:  D extracted oil from under the land (15,000 acres).  It later pumped gas back into the reservoir for storage.  Hammond lived on 54 of these acres and sued for trespass, arguing that D used her land without her knowledge or consent to store its gas.

Issue:  Was the gas, previously reduced to absolute ownership, restored to its original ferae naturae status in the land?

Held:  Yes it was – it became mineral ferae naturae.  D not responsible for its natural flow under P’s property.  Like water from a stream; yours until you put it back.  D therefore not liable because the gas is no longer its property.

· If P won, D retains control of gas.  Damages at normal rental value of that part of P’s land [small]

· This ruling hinges upon uncertainty re: the nature of gas and how it travels underground

· P should contract w/ another company to come drill, or resell her land at a premium to D

· Overruled in 1987 (a bank came after oil as assets; D said not in possession; court disagreed) 

· It is economically irrational to apply the Rule of Capture to this case … if everyone has the right to produce, nobody can afford not to do so, leading to over-extraction and wild price fluctuation 

Van Valkenburgh v. Lutz [NY Court of Appeals, 1952]

Facts:  Lutzes bought two lots at auction in Yonkers in 1912, cleared a travel way to their property, and built a one-room structure on an abandoned adjacent lot.  Lutz tended a garden on that plot too.  In 1937, VV moved nearby.  Bad blood developed.  VV acquired adjacent plot in 1947 and sued to expel Lutz, who admitted ownership of VV but claimed a prescriptive right to use the path to reach his property.  

Issue:  Did Lutz acquire title to the property by adverse possession?

Held:  No.  To acquire via AP, must show 15 years of “actual occupation” under claim of right. Proof: premises must be 1) substantially enclosed and 2) usually cultivated or improved. Here, Lutz’s actions not hostile because he concedes VV owned property, cultivation and improvement not enough. 

Dissent:  Don’t need to cultivate every inch of land.  Knowledge of title irrelevant; he intended to use land as his own.

Howard v. Kunto [Washington Court of Appeals, 1970]

Facts:   Kunto house stood on one lot, was a summer house.  Their deed described an adjacent lot; their lot was actually off from 50 feet from where survey said it should be.  Ditto for lots of properties nearby.  Neighbors tried to screw them over. Kuntos had occupied their property for one year when quiet title action began.  

Issues:  (1) Is a claim of AP defeated b/c limited use to summer occupancy? (2) May a person who receives record title to Tract A under mistaken believe that he title to Tract B, and who subsequently occupies B, use the periods of possession of B by immediate predecessors in title who also had record title to A for purposes of an AP defense?

Held:  (1) It is enough to occupy as an owner would; seasonal residency is sufficient; (2) There is sufficient privity of estate to permit tacking [the goal of which is to show a reasonable connection b/w successive occupants, thus raising their status above mere wrongdoer or trespasser]

Freehold Estates

Possessory Estates (Present Interests):
	
	Duration
	Language
	Notes

	Fee Simple Absolute
	Forever
	· “To A”

· “To A and his heirs”
	· Freely alienable, inheritable through intestacy, can be devised by will

	Fee Simple Conditional / Fee Tail
	Until original grantee’s lineage dies out
	· “To A and the heirs of his body”
	· Every fee tail followed by a future interest

· Virtually extinct, only recognized by a few states

	Fee Simple Determinable
	Automatically ends upon happening of condition subsequent
	· “…so long as…”

· “…as long as…”

· “…during…”

· “…while…”

· “…unless…”

· “…until..”

· “…cease and determine…”
	· Property automatically reverts to grantor if condition happens

· However, if condition not satisfied before possibility of reversion expires, converts into an FSA (usually at death of grantee, benefits his heirs)

	Fee Simple Subject to a Condition Subsequent
	Ends if condition subsequent happens and grantor asserts right of reentry
	· “…provided, however…”

· “…but if…”

· “…but in the event that”
· “…on condition that…”
	· Grantor has possibility of reversion but must assert it

· Modern canon of construction provides preference for finding larger estate in the grantee, so if ambiguous between FSSCS and FSD go for former

	Life Estate
	For life of grantee
	· “To A for life”

· Language implying lifetime use
	· Pay attention to implications of language; may be implied by “residency” or “use” requirements

	Determinable Life Estate
	For life of grantee unless condition occurs
	· “To A for life” + FSD language above
	· Can be created when a tenant is given a property with option of terminating agreement at date of their choice


Freehold Estates: Reminders
1) Remember to split present interest from future interest
2) Remember the difference between a condition and a covenant/promise
Fee Simple Absolute

1) Property rights are rights between people with respect to land, not rights to the land itself 

2) Modern rules of land ownership developed gradually since 1066 Norman Conquest 

a) A tension between those who sought to control and consolidate land ownership (kinds, sovereigns, nobles) and those who sought free transfer (merchant class)

b) Heritability established in 1176 by Assize of Mort d’Ancestor
c) Alienability established in 1290 by Quia Emptores 

d) This led Incidents to be transformed into Taxes and Relief into Inheritance Taxes
3) An estate of perpetual duration without natural end
4) At common law, created only by use the words indicating that the estate was capable of indefinite inheritance – “to A and her heirs.”  We no longer require “and her heirs,” but many use it anyway.

5) A fee simple absolute is freely alienable, inheritable through intestacy, and can be devised by will
Fee Simple Conditional / Fee Tail

1) Virtually extinct, only recognized in a few states (many have statutorily converted these to fee simple) 

2) Created by a grant to “A and the heirs of his body” … a fee tail endures until the bloodline of the initial taker has run out (all lineal descendants of A have died)

3) Because there is a natural end to this estate, every fee tail is followed by a future interest 

Determinable Estates and Future Interests

1) Fee simple determinable was a conveyance that would automatically revert if a condition was violated

a) “You can have this property only for so long as you farm it”
b) Indicated by terms like “for so long as” or “until” – only a provisional grant of title

c) Possibility of Reversion:  If the leftover is kept by the grantor

d) Executory Interest:  If the leftover is sent to a third party

i) A fee simple subject to an executory limitation 

e) Freely transferable in most states; abolished by at least two states 

2) Fee simple on a condition subsequent reserves right of re-entry if a condition was violated 

a) An unrestricted grant followed by an attached string

b) i.e. “Here’s your property.  Oh, by the way, I want it back if you ever stop farming it.”

c) Look similar to a fee simple absolute, but uses language like “provided, however” or “but if” or “but in the event” or “on condition that.” 

d) The interest left over is called power of termination or right of entry if held by grantor

e) If created in a third party, it is an executory interest 

f) Differs from fee simple determinable because the holder of the power of termination must take substantial steps to recover possession and title in order to terminate the defeasible fee

g) In cases of ambiguous grants, courts usually find FSCS rather than FSD

3) A life estate expires upon the death of a specific person, usually the holder of the estate

a) Always followed by a remainder in a third party or a reversion to the original grantor

b) A life estate may be defeasible; traditionally only a life estate pur autre vie may be inherited or devised

c) A life estate is freely alienable; its exchange value will depend on life expectancy 

d) Today, most life estates are equitable (beneficial or economic interest in assets legally owned by a trustee]

Garner v. Gerrish [Court of Appeals of NY, 1984]

Facts:  Donovan leased a house to Lou Gerrish.  Lease executed on printed form – “for and during the term of quiet enjoyment … Lou Gerrish has the privilege of termination this agreement at a date of his own choice.”  Garner, executor for Donovan, served Gerrish w/ notice to quit the premises.  Gerrish refused.  Garner sued. 

Issue:  Does a lease granting tenant the right to terminate agreement at a date of his choice create a determinable life tenancy on behalf of the tenant, or merely establish a tenancy at will?

Held:  A determinable life tenancy b/c the life estate has a fixed time period and is therefore definite; if lease grants tenant explicit right to terminate, but doesn’t give lessor the same, then the lessor has no such right.  This rejects an older rule that life tenancy = tenancy at will w/o livery of seisin.  

· A determinable life estate is a life estate created by an instrument that also contains a limitation that might automatically terminate the life estate owner's interest in the property prior to the death of the measuring life.
· It seems like Gerrish and Donovan had no idea what they were doing when they wrote the lease

· We treat the form lease as the express intent of the parties; they did make modifications to it 

· Lacking an end date, it just “quiet enjoyment” [this is a term of art]

· Two options: life tenancy or tenancy at will

· It seems like the parties intended to let Gerrish stay until he chose to leave

· A close relationship suggested by this informality; also by extremely low rent 

· The judge here suggests that both language and intent ( determinable life estate
· We have limited categories into which fit a broad range of stuff; once categorized, a lease takes on the rules, rights, interpretations, etc. of its artificially-fitted category 

Leasehold Estates

A lease is both a conveyance (establishing privity of estate) and a contract (establishing privity of contract).  Since the 1960s, courts have increasingly imported contract provisions into leases in order to protect tenants. 

Types of Leases:

· Tenancy at Will:  A leasehold for no fixed time that lasts only as long as both parties desire.  It may be terminated at any time by either party.  It may be created by agreement of operation of the law.  A tenancy of uncertain duration that is terminable whenever one party wishes may be a tenancy at will, although many courts see this as a determinable leasehold life estate.  Landlord can terminate the tenancy even if no condition has been violated.  A leasehold that has a determinable term and is terminable at the will of only one party is not a tenancy at will (it is a term of years).

· Term of Years:  A lease for a single, fixed term of any length.  A term may be ‘indefinite’ so long as the length of the term can be readily computed by reference to some formula.  If unclear, a tenancy at will is created.  A term of years may be made defeasible on the occurrence of some uncertain future event. 

· Periodic Tenancy:  A lease for a recurring period of time that continues in existence until either party gives advance notice to the other of termination.  6 months advance notice required for a year-to-year tenancy, and notice equal to the period for periods of 6 months or less.  Some statutes make this notice period less than one month.  May be created by agreement or law.  When by law, issue of period length usually determined by how frequently the rent is paid. 

· Tenancy of Sufferance:  A tenant that stays on in possession after the term has expired is a tenant at sufferance [limbo b/w trespasser and lawful tenant] until the landowner decides what to do.  Within a reasonable time the landlord must either evict and recover damages or bind the holdover to a new term as a tenant.  Once made, the chosen remedy is irrevocable. 
Delivery of Possession











Implied Covenant of Delivery: A landlord must deliver to the tenant the legal right to possess the leased premises.  

· This applies to both residential and commercial leases

· Tenant can waive this right either explicitly or by taking possession with knowledge of paramount title 

· American Rule:  There is no obligation to deliver actual possession (minority view)

· Rationale: Tenants acquire the right to evict; landlord shouldn’t be liable for tortious acts of holdover; landlord not required to evict a trespasser after the tenant begins possession 

· Tenant can add an express covenant in the lease to require actual delivery

· English Rule:  There is an obligation to deliver actual possession  (majority view) 

· Rationale:  Intent of the parties (tenant probably didn’t bargain for a lawsuit); landlord is more likely to know if the previous tenant will move out and to pressure him into doing so  

· Tenant can terminate lease and recover damages by sustaining quarters elsewhere
Hannah v. Dusch [Supreme Court of Appeals of Virginia, 1930]

Facts:  π leased land from ∆ for 15 years.  When due to begin, previous tenant failed to vacate. ∆ failed to put π in possession. There is no covenant in the lease that D must do so.

Issue:  Without an express covenant, is there an implied covenant to deliver actual possession to the tenant?

Held:  No there is not. A landlord only has the duty to deliver the right to possession of the premises, not actual possession (“American Rule”).  Rejects the “English Rule” that lessee wouldn’t enter K if doing so involved a lawsuit, and lessor better positioned to fight legally b/c it is wrong to hold the landlord liable for the wrong of another [parties could have made an express term]. However, tenant doesn’t have to pay rent for the period she is prevented from entry. 

· Maybe we should distinguish commercial versus residential leases here, given likely differences in bargaining power?
· This seems like a commercial lease (15 years) – usually residential only 1 or 2 years 

· Gives continuity of location, predictable rent increases, allows investment in property, the lease becomes an asset of the business, worry about rent hikes at frequent renewals 

Subleases and Assignments 










Assignment: Occurs when the assignor conveys his entire remaining estate to the assignee (however, if the terms of the lease change, this would generally be regarded as a sublease). Places the assignee in privity of estate with the landlord (assignee is personally responsible for performance of those obligations in the assigned lease that “run” with the leasehold estate). However, if the terms of the lease change (e.g., rent changes) it is probably a sublease, not an assignment.

Sublease: Occurs when the original tenant transfers anything less than his entire remaining interest in the leasehold estate. No privity of estate between landlord and tenant; subtenant liable only to the sublessor for performance of the sublease and has the right to possession only so long as the sublessor is not in default under the master lease. 

Is it an assignment or a sublease?
1) Modern rule (intent): whether it is a lease or an assignment depends on the intent of the parties; the best evidence is not what they said, but what they did

2) Traditional rule (writing): what the parties said (in the written document)

3) However, in reality rules overlap enormously
Privity of Contract and Privity of Estate
1) Lease = Contract (Privity of Contract) + Conveyance (Privity of Estate)

2) For a given leasehold, there can be multiple privity of contract relationships, but only one privity of estate relationship

3) Obligations that “run with the land” transfer with privity of estate

4) The sublessor and assignor remain in privity of contract with the landlord and thus remains liable for performance of the original lease, unless the landlord has expressly release the original tenant from obligations.

5) Neither an assignee or sublessee is in privity of contract w/ the LL unless they explicitly assume obligations of the original lease.

Privity Relationships with the Landlord
	
	Privity of Contract
	Privity of Estate

	Assignor
	Yes

…unless landlord explicitly releases them from obligations of original lease
	No

Transfers to assignee

	Assignee
	No

…unless they explicitly assume obligations of original lease
But could be yes if landlord is a third party beneficiary of the assignment
	Yes

	Sublessor
	Yes

…unless landlord explicitly releases them from obligations of original lease
	Yes

	Sublessee
	No

…unless they explicitly assume obligations of original lease
	No


Assurity for Assignments – Who Can Sue Whom if the Assignor is a Guarantor and the Assignee Breaches?

	Party
	Who They Can Sue

	Promisee (Landlord)
	· Promisor (primarily liable, under privity of estate); or

· Guarantor (secondarily liable, under privity of contract)

	Guarantor (Assignor)
	· Promisor (under privity of contract), but only after the promisee goes after them first when the promisor breaches

	Promisor (Assignee)
	· Nobody (because guarantor provides assurity to promisee/landlord)


A covenant in the lease runs with the leasehold estate through privity of estate and binds assignee if:
1) It is intended to run

2) The substance of the covenant touches and concerns the use or enjoyment of the estate

3) The assignee is in privity of estate or privity of contract with the party seeking to enforce the contract

4) And the assignee has notice of the covenant [i.e. covenant to pay rent]

Landlord Consent to Assignment/Subleasing

Lease may allow the landlord to condition assignment or sublease upon his approval.  If so, the landlord may not deny consent for reasons that constitute unlawful discrimination (except in owner-occupied 4-unit-or-less residential buildings), nor may the landlords in commercial leases deny consent for “unreasonable” bases.  The test of “reasonableness” is objective.  

· A spectrum from financial impacts to indirect impacts to community impacts … context matters here (courts often take a broad view, often allowing reasonableness to extend to anything that might have a financial impact).  Standard analysis touches on things that might affect lessee’s ability to pay rent

· Violation of a consent provision makes the transfer voidable, not void.

Ernst v. Conditt [Court of Appeals of Tennessee, 1964]


Facts:  E ( R ( C. E leased land to R. R sold his business to C, at which time both R & C went to E and negotiated an amendment extending the lease term.  R agreed to remain personally liable for performance of terms of the lease.  In K b/w R & C, the term “sublet” was used.  After C took possession, he eventually quit paying rent but remained in possession.  E sued C for rent owed.   E contends that R has assigned the lease to C, rendering C liable to E.  C claims it was a sublet. Sublets require the original lessee to retain an interest (reserve right of reentry). 

Issue:  How to determine whether an assignment or sub-lease occurred?  Is intent of the parties relevant? 

Held:  It was an assignment. Parties’ intent is what mattered, not the strict language of the K.  Original lessee remains liable to lessor, regardless of whether it is an assignment of sublease.  Lessee could release himself by including a term that in case of assignment, he would be released of all liability (req. agreement of original landlord).

· E could clearly have sued R (remains “personally liable”)

· There are two hooks to hang liability on here:
· Privity of Contract:  Here, there is a K that clearly makes R and C liable

· Even if the new contract didn’t explicit say he was personally liable, he would remain so unless it explicitly said he wasn’t [must be explicitly released by E]

· Privity of Estate:  Exists b/w E & R b/c it is based on where land goes when lease expires 

· Possession of land automatically entails an obligation to the owner … an implied promise whereby liability for rent comes from an estate in the property
· Here it doesn’t matter whether the Court finds an assignment or a lease 

· R hangs on two liability hooks:  contract and estate 

· But when he transfers the land to Condit, loses privity of estate

· Condit hangs on privity of estate once he takes possession of the land [creating liability directly to the Ernsts]

· Condit also hangs on privity of contract with the Ernsts because they are third party beneficiaries of his contract with Rogers
· So not necessary to worry about sublease/assignment analysis – liability either way

· If E sues R, he can sue C [privity of contract] 

· But R can’t sue C unless E sues him first [can’t sue unless injury already occurred] 

· If R ( C was a sublease, then C owes rent to R

· If E sues C, can C sue R?  NO HE CANNOT [R is guarantor to E, not to C]

· Nature of Assurity (Being a Guarantor)
· R is the assurity/guarantor to E, and is secondarily liable within E-R-C relationship. C is primarily liable.

· Only one person can be liable via privity of estate at any given moment for a single property 
Kendall v. Ernest Pestana, Inc. [Supreme Court of California, 1985]

Facts:  San Jose leased a hanger to P, who subleased to B for 25 years with option to renew every 5 years.  Lease provided that written consent of lessor was necessary for B to assign his interest.  P assigned his interest to EP.  Later, B attempted to sell his interest to K.  K was financially sounder than B.  K requested consent from EP. EP demanded more rent in exchange for consent. EP contends that his refusal was not arbitrary.  K argues that EP’s actions violate public policy as an unreasonable restraint on alienation of property. 

Issue:  May a lessor unreasonably and arbitrarily withhold consent to an assignment?

Held:  Application of doctrine of good faith from contract law leads to conclusion that a lessor may not unreasonably and arbitrarily withhold consent to an assignment.  The law favors free alienability of property, especially in a modern, urban society. Lessor requires a commercially valid reason to object.

· The lessor is still protected by the commercially reasonable objection and by the fact that the original lessee remains liable as a surety

· Landlords can include language in the initial contract permitting arbitrary refusal if that provision is clear and freely-negotiated
· Commercially Valid Reasons
· Valid: financial responsibility of proposed assignee, suitability of use, legality of proposed use, need for alteration to premises, nature of occupancy
· Invalid: personal taste, trying to charge higher rent.

· But what about an assignment of a commercial lease from a traditional bookstore or Foot Locker to an LGBT bookstore?  Tattoo parlor?  

· Maybe this varies across malls (where rent is usually $/sq ft + % profits), free-standing building, shopping centers, etc.

· Distinguish between right to discriminate among potential tenants w/in constitutional boundaries and the separate commercially reasonable requirement 

· Commercial lease as a business asset
· EP annoyed that he is losing FMV rent, stuck w/ a steady schedule of rent increases 

· B has a financial interest too – he can charge a higher price b/c lease is an asset of the business

· B and K can negotiate over how to divide the value-differential b/w actual & FMV rent of premises

· If EP can refuse, this asset loses value and B gets less from K in negotiations 
· This reasoning is limited to commercial leases, does not apply to residential leases
· When deal w/ owner-occupied small buildings, more like an extension of owners’ home

· Allow greater latitude for exclusion on the basis of non-economic grounds 

· This is recognized in federal fair housing laws (less than 4 units allows racial discrimination in owner-occupied buildings) 
Default by the Tenant 










When a tenant defaults on a lease and remains in possession of the property, the landlord can evict only through legal action (not self-help).  Parties cannot waive this requirement through explicit contract provisions.

Landlord Remedies:

1. Suit in Ejectment [time-consuming; rarely used]

2. Summary Proceedings [action for “forcible entry and detainer” or “unlawful detainer”]

3. Self-Help [landlord may use reasonable force to expel the tenant if legally entitled to possession]

a. Some jurisdictions only permit use of peaceable means 

b. A growing number of states don’t allow self-help and make the landlord liable for damages

c. Tenant has the right to sue for damages if eviction is wrongful 

d. Commercial vs. residential leases: bargaining power and psychological effect / hardship will be different
Berg v. Wiley [Supreme Court of Minnesota, 1978]

Facts:  Wiley ( Berg 1 ( Berg 2. Wiley leased property to Berg 1, who assigned lease to her business, Berg 2. Lease says tenant can't make changes to building and must operate restaurant in lawful and prudent manner. Wiley charges her with violating these terms, gives her 2-week ultimatum; she does nothing during those 2 weeks, and at the end closes her restaurant “temporarily.” Berg shows up, changes the locks, and re-lets to a new tenant.
Issue:  May a landowner use self-help to retake possession of his property?

Held:  No.  Landlord must be legally entitled to possession and must exercise this right with peaceable means.  We don’t want people deciding this for themselves.  The Court doesn’t see Wiley as peaceable; easily could have been violence if Berg were there.  Society has an interest in avoiding violence.  We don’t allow LL/T to contract around this; block even freely-negotiated K that can lease to violence.  
Abandonment by the Tenant 









There exists a duty for the landlord to mitigate damages when the tenant abandons lease property.  The landlord must take “reasonable steps” to accomplish this goal.  This duty turns on lease-as-contract theory; trend from the 1960s onward emphasizing economic efficiency and fairness. The burden of action and proof is on the non-breaching party because they are better positioned to mitigate.

Landlord Remedies:

A. Terminate the lease; tenant is only liable for rent accrued and abandonment-caused damage

B. Do nothing [but if state imposes a mitigation requirement this is a bad idea]

C. Lease-Based Measures

a. Rent acceleration clauses [whole rent is due at once in case of default]

b. Security Deposits

c. Payments characterized as “bonus” [front-loading the rent]

d. Liquidated damages [predetermined sum to be paid if a party fails to perform as promised, though not unenforceable if characterized as a penalty] 
Sommer v. Kridel [Supreme Court of New Jersey]
Facts:  S leased an apartment to K for two years.  K paid first month’s rent + security deposit. Before taking possession, K informed S that he couldn’t afford the lease.  S never responded.  A third party subsequently asked about the  apartment and was willing/able to rent.  S refused b/c already rented to K.  S sues for damages of K’s unpaid rent.  K says no liability b/c S failed to mitigate and accepted K’s surrender of the premises. 

Issue:  Is a landlord under a duty to mitigate damages by making reasonable efforts to re-let an apartment wrongfully vacated by a tenant? 

Held:  Yes.  A landlord has a duty to mitigate damages by making reasonable efforts to re-let an apartment wrongfully vacated by a tenant.  He must treat the apartment as though it were one of his vacant stock.  Doesn’t need to put it ahead of other apartments, just treat as equal.  If LL re-lets property at lower price, tenant liable for the difference in price if the lower price is reasonable.  

· Part of a trend from 1960s forward of importing contract law ideas into property to level the playing field in residential settings and give defenses to tenants who breached contracts

· Services policy goals re: economic efficiency (use of land is good) and fairness

· LL better positioned to mitigate than tenant 

· LL isn’t made whole b/c now hasn’t rented some other apartment … this not considered significant because apartments aren’t fungible [so not like lost-volume seller rule in contracts]
· Flips burdens of action and proof onto non-breaching party b/c better positioned to mitigate

· To meet burden of proof, LL can offer/show apartment to prospective tenants, advertise it; must reasonably consider prospective tenants proferred by the current tenant
COnstructive eviction and implied warranty of habitability




General policy theme underlying these topics: supply of housing (price, quantity, and quality)
Constructive Eviction:  Through the fault of the landlord, there is a substantial interference with the tenant’s use and enjoyment of the premises

· Lease of residential property contain covenants of quiet enjoyment, either express or implied, that constitute a promise by the landlord not to interfere, through acts or omissions, with the tenant’s beneficial use of the premises 

· Constructive Eviction occurs when the landlord breaches the covenant of quiet enjoyment. [the landlord’s creation of a situation that effectively forces abandonment]  The tenant can assert this as a remedy or affirmative defense, and can stop paying rent. 

· Requirements for constructive eviction:

· Substantial interference with the tenant’s quiet enjoyment…

· Purposes for which premises were leased are frustrated

· The foreseeability of this kind of interference

· The nature and degree of harm caused

· The availability of means to abate the interference or harm

· …resulting naturally and probably from landlord’s actions or inactions…

· Landlord must have notice of the problem and must have had a reasonable chance to fix the problem

· This means the tenant has a duty to notify the landlord and give him a reasonable time to fix the problem before they move out

· …that causes the tenant to vacate the premises [not required in some jurisdictions]

· The Restatement and some jurisdictions reject this requirement 

· Leaving is the act, constructive eviction is the remedy (they are not the same)
In cases arising from warranty in deed, covenant of quiet enjoyment isn’t broken until someone acts on a superior right to the property [see Brown v. Lober below]

Implied Warranty of Habitability:  Modern property law implies a term in every residential lease whereby the landlord warranties that the premises are habitable and will remain so throughout the term of occupation.  The tenant may not waive this warranty, which is often codified by state law. The standard for breach is based on when a reasonable person would find the rental property uninhabitable.

This warranty includes, but is not limited to, state sanitary codes.  The landlord must have notice of the defect, and the defect must be present during the time in which rent was withheld.
Majority/Minority Rules: some jurisdictions have not adopted the implied warranty of habitability yet, and where it has been adopted it may not apply to all residential leases. In a majority of jurisdictions, the IWH does not extend to commercial leases.

If the landlord violates this warranty, there are numerous remedies available to the tenant:

1. Terminate, leave, and recover damages

2. Stay and withhold rent (deposit rent into an escrow account pending landlord repair of defects)

a. Only works if the covenants are mutually dependant 
b. If they are not dependant, then the tenant cannot stay and stop paying rent 
3. Stay and repair: Tenant may stay in possession and use a reasonable part of the rent to make repairs 

4. Stay and recover damages:  Tenant may stay in possession and recover damages in the form of a rent abatement or deduction; measure of damages is either:

a. (Stated Rent) – (Fair Market Value w/ Defect)

i. This is what the courts usually use because it’s logistically easier to compute

b. (As Warranted Value) – (Fair Market Value w/ Defect)

i. More accurate measure because it looks at the rents of comparable units in habitable condition

c. % diminution measure

i. Gives landlords an incentive to start with a higher price, not applied often because not applied in the contract context

d. Reduction in stated rent equal to proportion by which the warrantied value has been reduced

e. Damages for discomfort and annoyance 

5. Stay and defend:  Stay and prove the uninhabitable condition as a complete defense to an eviction action based on tenant failure to pay rent 

6. Punitive damages:  If the landlord’s breach involves willful, wanton, or fraudulent conduct
Policy Justifications for the Implied Warranty of Habitability:
1. Basic purposes

a. Promote health and safety

b. Equalize bargaining power

c. Raise quality floor of the housing market

2. Modern tenants don’t have the time or ability to fix problems; landlords are better positioned to know about and remedy problems and have greater bargaining power
3. Housing codes that impose duties on landlords have not been properly enforced by regulators

4. Broader trend of applying contract law (analogy here = warranty of fitness)

a. However, this may increase the cost (and decrease the supply) of low-cost housing 

5. Not waivable because habitability too basic of a human need, would defeat whole purpose of policy

6. IWH vs. Rent Control vs. Housing Subsidies

a. Rent control addresses price, but not quantity or quality of housing

b. IWH put in place by courts because nobody was doing anything about the lower end of the housing market

i. The IWH places the burden on the property owner

c. But costs can be socialized through housing subsidies and tied to income (e.g., Section VIII housing)

d. Do we want to impose costs on property owners or on everyone?

Reste Realty Corp. v. Cooper [Supreme Court of New Jersey, 1969]

Facts:  Cooper leased basement of a commercial office from R’s predecessor in interest.  Used it for meeting and training.  It flooded whenever it rained b/c driveway surfacing was faulty.  When it rained, R’s agent promptly drained it.  After one year a new lease negotiated.  Driveway resurfaced, flooding continued.  Agent stopped paying attention.  Cooper vacated premises.  Reste sues for balance of lease, claiming abandonment and insisting that abandonment was unjustified b/c Cooper had knowingly accepted the premises in their condition. 

Issue:  May a tenant vacate premises and terminate lease if landlord interferes w/ his quiet enjoyment?

Held:  Yes.  This is the doctrine of constructive eviction. 

· Tenant isn’t responsible for latent defects of which she didn’t have notice 

· Only resigned with landlord’s promise to fix the problem

· Express covenant of quiet enjoyment includes that the premises will not be substantially unsuitable for the purpose for which they were leased

· Quiet Enjoyment and Rent are mutually dependant covenants

· If the tenant does not vacate within a reasonable time, abandons claim of constructive eviction (but this doesn’t apply on these facts)
Hilder v. St. Peter [Supreme Court of Vermont, 1984]

Facts:  Hilder and kids rented an apartment from Peter for $140/month.  Hilder had tons of issues w/ window, security, locks, bathrooms, electricity, building damage, offensive odors.  Peter was notified of problems, promises to fix them, but didn’t fix them.  Peter contends that, because Hilder didn’t vacate, court shouldn’t have awarded her full rent.  Hilder says abandonment not required. 

Issue:  Is there an implied warranty of habitability in every residential lease?

Held:   Yes.  For all residential (not commercial) leases, there is an IWH that cannot be waived.  Abandonment is not required.  Rejects the rule of caveat lessee.  

· The traditional rule was caveat lessee, but this is no longer appropriate to a modern, urban society

· Constructive eviction no longer viable in the sense that the tenant need not leave 

Land Transactions

There are up to seven interested parties in a real estate transaction. Their incentives are all different.  
· Seller – wants highest price; sometimes emotionally attached 

· Buyer – wants lowest price 

· Seller’s agent (“listing agent”) – wants quick closing and highest price 

· Buyer’s agent – wants quick closing and highest price

· Seller’s lawyer – wants slow closing 

· Buyer’s lawyer – wants slow closing

· Lender – wants return on investment 
Agents
Agents make money by commission (usually 6% of closing price); negotiating it down may decrease agent’s incentive to sell. Buyer’s agent is usually a subagent of seller’s agent, and they will split the commission (3%). Each will then split with his firm (1.5%). If a firm can keep this whole transaction in-house, it will keep 2% and give each agent 2%. “Agent’s showings” try to make this happen.  
Buyer’s agent, often unbeknownst to the buyer, has a fiduciary duty to disclose information to the seller’s agent; some states now require agent to explain this to buyer. 
Listing agreement – contract between seller and seller’s agent; usually for a limited time. Can be exclusive (all transactions must go through the broker) or not. 
Because commission structure dilutes increases in price, seller’s agent will sometimes push seller to close below where seller wants to (ex: Chicago study showed that agents who sell their own houses leave them on the market longer and get higher prices). 
Lawyers
Lawyers often try to push for every possible advantage, which can make closing harder; unlike agents, they are not incentivized to close the deal. Buying or selling a house is the largest transaction most people will ever make, and access to good legal services is a big issue.  
Timeline of a Sale
Listing ( Purchase and Sale Agreement ( Executory Period ( Closing

1) Seller’s agent earns commission at PSA

2) A suit during the executory period seeks rescission or specific performance. A suit after closing seeks damages.

3) At closing of executory period, parties often include contingencies such as (1) clean inspection and (2) ability to secure reasonable financing. Seller will use the executory period to cure defects (Lohmeyer v. Bower).

Statute of Frauds












Statute of Frauds:  Requires that a contract for sale of real property must be in writing and signed by the party against whom it is sought to be enforced (both parties must sign).  A formal contract is not necessary; nor is a single document.
Note all provisions must be in writing to satisfy the Statute of Frauds.  Oral provisions are enforceable so long as sufficient writing exists concerning the transaction. The essential requirements of a writing include:  

1. Identification of the parties

2. Sufficient description of the property

3. The price, or a method to determine it (courts sometime infer ‘reasonable price’) (FMV okay) 

4. An intention to convey the property 

Deeds that do not satisfy the Statute of Frauds are void, even if recorded. Sales contracts (PSAs) that do not satisfy the Statute of Frauds are voidable (they give the parties grounds for rescission).
These can be contained in multiple, even informal, documents (so long as at least one writing refers to all the others).  Lower courts are split re: e-mail.  Courts do not allow testimony to contradict any written provision, but will allow it to clarify written provisions or to clarify/contradict oral provisions of a contract.  

With a few exceptions, courts will not mandate specific performance of an oral contract even if all parties agree that it exists. For real estate, oral contracts are therefore voidable (although, if the parties perform the contract to completion, the sale will not be undone).

Exception to Statute of Frauds for Sales Contracts (Not Deeds):  Part Performance
If the purchaser does some combination of the following, this could prove that an oral contract existed and dissuade the court from applying the Statute of Frauds [states require reasonable reliance on the oral contract]: 
· Pays the Contract Price:  Usually payment of the purchase price alone is not sufficient, because the court can easily remedy the situation by requiring restitution.  Courts do often require at least partial payment as evidence when confronted with a part performance claim
· Takes Possession of the Property:  Taking possession means that the purchaser physically move onto the property and perhaps incur substantial moving expenses from another location
· Improves the Property: Substantial improvement may excuse a purchaser from complying with the Statute of Frauds, but this needs to be more than just clearing, fencing, cultivating, or digging wells [property value must be increased more than the fair rental value accruing to the moving party during the time he possessed the property]

Exception to the Statute of Frauds for Sales Contracts (Not Deeds):  Equitable Estoppel
Some courts will excuse an oral contract’s noncompliance with the Statute of Frauds if a party seeking performance, in justifiable reliance on an oral contract and the continuing assurances of the other party, so substantially changes his position that injustice would result unless the contract is enforced.  Requirements: 

(1) A certain and definite oral contract

(2) Acts that refer to, result from, or are made in pursuance of the agreement

(3) A refusal to fully execute the oral contract would operate as a fraud on, and place the moving party in, a situation not remediable by damages
Hickey v. Green [Massachusetts Court of Appeals, 1982]

Facts:  H = buyer, G = seller. H agreed to buy lot S from G under oral agreement for $15K ( H put down $500 deposit which G accepted but never deposited/cashed, and check had memo stating it was for purchase of lot S ( H advised G that they planned on selling their home, and then did so quickly ( then G decided to sell to another buyer for $16K, which H agreed to match but G rejected ( H sought specific performance of oral agreements 

Issue:  Can a party be granted specific performance if they have substantially relied on an oral agreement?

Held:  Yes, equitable estoppel allows them to do this.  If H’s sale goes through, then G must convey land at $15K. G knew that H planned on selling their house.  Relying on that promise, H (seller) moved quickly.  This was appropriate and expected. H is held to her promise by principles of equitable estoppel.  G admits she knew about H’s reliance.  If H’s sale failed, they get compensation for reasonable costs incurred.  If H sale went through, or may still go through, G must convey the land at $15,000 price. 

· The Statute of Frauds is met if there exist material terms and the signature of a party to be charged.

· This writing doesn’t meet SoF requirements, but is enforced under an exception 

· Why specific performance?  This is the most common remedy for breach of contract in the sale of a house because houses are not fungible 

· Standard exceptions to signature requirement = part performance and equitable estoppel 

· H had changed their position, to their detriment if the deal failed, on reliance on the deal with G … a combination of part performance and equitable estoppel here 
IMPLIED OBLIGATION:  Marketable Title








The seller has an implied duty to deliver marketable title to the buyer – title that a prudent buy would accept, reasonably free of doubt that there are any rival claimants to title.  This can be delivered by good record title or proof of title through adverse possession.  

1. To render title unmarketable, its defects must be substantial & likely to injure the buyer
a. A defective link in the chain of title makes title unmarketable

b. Encumbrances make the title unmarketable unless the encumbrance is (1) a beneficial easement known to the buyer; or (2) a restrictive use covenant that does not limit the particular use specified in the sale contract, or (3) if contract says “subject to all restrictions of record” and the relevant restrictions are recorded
i. Private encumbrances include mortgages, liens, covenants/servitudes, easements, and leases
ii. Encumbrances may be waived 
1. This does not waive a continuing violation of the encumbrance when the buyer does not know of this violation

c. Zoning restrictions aren’t encumbrances, unless property violates existing zoning laws at the time of contract of sale for purposes of an action for specific performance of the contract

i. Usually, these are only deemed to be encumbrances when they subject the property owner to a real threat of litigation
There is a difference between the existence of an encumbrance and a violation of it.
Lohmeyer v. Bower [Kansas Supreme Court, 1951]

Facts:  L agreed to purchase lot from B “subject to” merchantable title free and clear of all encumbrances. B had time to correct defects in title. Restrictions and easements on record wouldn’t prevent conveyance. House violated a restrictive covenant re: height of house and a zoning law re: setback. L (buyer) sought to rescind the K on the basis of violated restrictions. B (seller) cross-complained seeking specific performance.
Issue:  Does the violation of valid restrictions render a title unmerchantable? 

Held:  

· Yes, the title is unmarketable; L (buyer) wins, sale rescinded

· Existence of non-violated, published zoning laws = not an encumbrance

· Existence of violated zoning laws = encumbrance
· Existence of a violated or unviolated private covenant = encumbrance

· Unless K says “subject to all restrictions” and the relevant restrictions are recorded

· If K promises good, merchantable title, existence of a covenant is enough to rescind sale 

· If buyer is stuck with property: buy extra land, apply for a variance, slice off part of the house

· We’ve seen three contract remedies:  damages, specific performance, and, now, rescission 

· Marketable Title:  Not subject to reasonable doubt; doesn’t expose party to hazard of litigation

· Non-violated municipal ordinances never impair marketability; private covenants can

· b/c city enforces municipal ordinances, whereas private parties enforce covenants

· Here, seller must satisfy all conditions by the closing.  L sues for rescission during the executory period [usually seller has a chance to act during EP]. 

· B doesn’t get the chance to cure violations … Why?

· b/c the changes are so major that L would then get something he doesn’t want

Duty to Disclose Defects











Sellers are obligated by law to disclose known material defects. Builders impliedly warranty the quality of their construction.

1. The majority rule today is that a seller must reveal all latent material defects [those known to the seller and not easily discoverable by the buyer that materially affect the value or desirability of the property]

2. In some jurisdictions, things like “neighbors from hell” or “nearby toxic waste dumps” count as latent material defects

3. Builders are subject to an implied warranty of quality 

Stambovsky v. Ackley [New York Supreme Court, Appellate Division, 1991]

Facts:  Ackley sells a house that she widely publicized as haunted to Stambovsky, who is from a different city and thus doesn’t know.  Stambovsky sought to rescind the contract.  Trial court dismissed w/ caveat emptor. 

Issue:  Where the seller creates a condition that materially affects the value of the property, and where the buyer has acted with reasonable prudence, can nondisclosure be the basis for rescission of the contract of sales? 

Held:  Yes.  Ackley says haunted, this reduces value. Prospective buyer not able to inspect for this; lacks equal opportunity to discover information.  Ackley took unfair advantage of Stambovsky’s ignorance.  Enforcement is offensive to equity. 

· Before this case, no duty to disclose b/c NY policy = caveat emptor

· Buyer arranged an inspection after signing the contract and included a contingency clause in the contract re: inspection-discovered defects 

· Inspection should occur early during the executory period (w/in 5-10 business days)

· Now seller has duty to disclose defects
· Better positioned to recognize/ascertain defects [still might be some they don’t know about that would justify rescission if discovered during EP inspection]

· “Those that a buyer couldn’t discover upon reasonable inspection”?

· Condition created by seller

· Impairs value of property

· Peculiarly w/in knowledge of seller or unlikely to be discovered by a purchaser exercising due care

· Defect here = “being haunted” ( reduced property value 

· Who is the relevant audience?  It impairs value for the reasonable buyer 

· Judges often apply their own view of likely impairment to this analysis 

· Application of an ‘objective’ person standard

· Duty for a neighbor’s rat problem?  Probably depends on nature of the problem, etc.

· We keep an objective standard and let subjective concerns be addressed in contracts
· Stambovsky standard: 1) created by seller, 2) materially impairs value of K, 3) peculiarly within knowledge of seller 
· This is a crazy standard; why must condition be created by seller? Why not have to disclose a leaky roof just because seller did not create the condition?
Johnson v. Davis
Facts:  Davises bought Johnson’s home, Johnson said roof didn’t have any problems. Davises found out the roof leaked during executory period, sought rescission of K.
Held:  Where the seller of a home knows of facts materially affecting the value of the property which are not readily observable and are not known to the buyer, the seller is under a duty to disclose them to the buyer.
The deed & Warranties of Title 








The Statute of Frauds requires that a deed be in writing. A deed which does not satisfy the Statute of Frauds is void, even if recorded.  In order to be recorded, most states require that the grantor’s signature be acknowledged before a notary.  Any words that express an intent to transfer realty will suffice to make the grant, but the grantee must be identified and the property must be clearly described.

A deed must contain:  Name of Grantor, Name of Grantee, Words of Grant, Description of Land, Signature of Grantor

Three kinds of deeds:  

General Warranty Deed:  Warranties against all defects in title, whether they arose before or after grantor took title

Special Warranty Deed:  Contains warranties only against the grantor’s own acts, but not the acts of others

Quitclaim Deed:  Contains no warranties of any kind 

Present vs. Future Covenants
	
	When Broken
	When SOL Starts to Run
	Runs With the Land?

	Present Covenants
	At time deed is delivered
	At time deed is delivered
	No

But cause of action on covenant may run with the land (courts split)

	Future Covenents
	When grantee or successor is evicted from property or is otherwise injured by other person asserting superior right
	At time of eviction or when covenant broken
	Yes


There are 6 warranties of title contained in a General Warranty Deed.  Each of these constitutes a promise that title is free of the warranted defect, regardless of when it arose: 
	Express Warranties in a General Warranty Deed

	Covenant of Seisin

(Own it)
	Grantor warrants that he owns the estate deeded


	Present Covenant

	Covenant of Right to Convey

(Convey it)
	Serves the same purpose as the covenant of seisin, but it is possible for a person who has seisin not to have the right to convey (e.g., property might be held in trust)
	Present Covenant

	Covenant of Right Against Encumbrances

(Not limit its use)
	Grantor warrants that there are no encumbrances on the property.  E.g. mortgages, liens, easements, covenants, existing zoning violations, leases

Usually, there is a clause in the deed that states this only applies to unrecorded encumbrances
	Present Covenant

	Covenant of General Warranty

(Defend it)
	Grantor warrants that he will defend against lawful claims and will compensate grantee for any loss sustained by assertion of any lawful claims made against the title (including actual ownership, easements, covenants/servitudes)
	Future Covenant

	Covenant of Quiet Enjoyment

(Won’t interfere)
	Grantor warrants that grantee will not be disturbed in possession and enjoyment of the property by assertion of superior title.  
	Future Covenant

	Covenant of Further Assurances

(Will perfect title)
	The grantor promises that he will execute any other documents required to perfect the title conveyed.  
	Future Covenant


Additional Information about Deeds:

· Deed of gift: a conveyance of land  as a gift is valid so long as the conveyance is by a written deed
· Consideration: It is customary to state in a deed that some consideration was paid by the grantee, in order to raise a presumption that the grantee is a bona fide purchaser entitled to the protection of the recording acts against prior unrecorded instruments

· Description of Tract: locates the parcel by describing its boundaries

· Common methods of description include:

· Reference to natural or artificial monuments and, from the starting point, references to directions and distances (“metes and bounds”)

· Reference to a government survey, recorded plat, or some other record

· Reference to the street and number or the name of the property

· Seal: This requirement has mostly been abolished, but where it still exists, almost anything can be a seal
· Forgery and fraud: 
· Forged deed: A forged deed is void. The grantor whose signature is forged to a deed prevails over all persons, including subsequent bona fide purchasers who do not know the deed is forged.
· Deed procured by fraud: Most courts hold that a deed procured by fraud is voidable by the grantor in an action against the grantee, but a subsequent bona fide purchaser from the grantee who is unaware of the fraud prevails over the grantor.
· Estoppel by Deed: in jurisdictions recognizing this, when a grantor conveys a property that they do not have in anticipation of getting title later, the legal title to the property passes to the grantee as soon as the grantor gets her title. The doctrine only applies where the grantor warranted she had title (does not apply to quitclaim deeds). 
Brown v. Lober [Illinois Supreme Court, 1979]

Facts:  Bosts got 80 acres in 1947.  Previous owner reserved 2/3 interest in mineral rights.  Bosts conveyed land in 1957 w/o exceptions to the general warranty deed.  Brown sold mineral rights to Consolidated Coal in 1974.  CC renegotiated to pay only 1/3 price to Browns after learning that they only had 1/3 rights.  Initial owner made no attempt to exercise his 2/3 rights.  Browns sued Lober (Bosts’ executor) for breach of covenant of quiet enjoyment. 

Issue:  Is the covenant of quiet enjoyment breached when a covenantee has not been prevented from enjoying possession of his or her interest in the given property?

Held:  No.  Browns sue under a future covenant (quiet enjoyment) rather than the ore appropriate present covenant (seisin), whose statute of limitations has expired.  However, they can only sue under the future covenant after their quiet enjoyment has been breached, meaning their possession has been interfered with, and here that hasn’t happened yet.
· Can’t claim adverse possession b/c haven’t possessed subsurface. 

· Could mine it for 10 years to get AP

· Could get a constructive eviction if Browns were to mine and be sued by the title holder 

· But Browns want to convey rights to the coal, not to mine it themselves 

· Court tells Browns that, if they are ever ousted, they are guaranteed a win in court 

· Browns can wait for Coal Company to buy the other 2/3 rights and then sue for constructive eviction … but Bosts dead, ergo judgment-proof, so Browns are screwed

· We are okay with this b/c Browns didn’t do a title search … plight is self-inflicted 

· We know they didn’t buy for mineral rights b/c they waited 16 years to sell them 

Frimberger v. Anzelotti [Connecticut Appeals Court, 1991]

Facts:  A’s brother developed wetlands property. He transferred to A.  A sold to F, free and clear of all encumbrances but subject to all building line and zoning restrictions.  F hired engineers, who discovered that improvements by A’s brother violated restrictive land use statutes.  DEP informed F that he could subject an application for waiver.  DEP didn’t issue fines or sanctions.  F, w/o applying to DEP, sued A for breach of the warranty against encumbrances. 

Issue:  Can a latent violation of a land use statute, existing at the time a seller conveys a title, be considered an encumbrance violating the warranty against encumbrances? 

Held:  No.  Latent violation of land use regulation @ time of title transfer ≠ encumbrance to breach warranty. For the title to be unmarketable, the defect must subject the buyer to real, substantial probability of litigation and loss (here unlikely given DEP’s stance).
· To allow would be bad policy b/c would increase uncertainty in law of conveyancing and title insurance [inspection and title search don’t disclose land use violations] 

· Explicit contract terms b/w buyer and seller offers better protection 

· For title to be unmarketable, defect must subject plaintiff to real and substantial probability of litigation and loss 

· Here, DEP hasn’t taken action and offered Frimberger an out 

· Compare with Lohmeyer
· Is it inconsistent that a condition that = encumbrance during EP isn’t after Closing? 

· Policy Rationale:  Consider the remedies available to both parties in EP versus Closing

· Executory Period

· Reduce $, add contract provisions, rescission of contract … leaves current owner to remedy the defect [he can do so as cheaply as possible]

· After Deed Transfer 

· The original owner would have to arrange for defect correction, but courts force the old owner to pay [bad incentive structure!] [so reject]

· So we don’t allow plaintiff to prevail after deed transfer on this warranty claim 

· Courts don’t see building code violations as encumbrances

· Easier to remedy, so less of a reason for violations to bust up a deal

· Unlike zoning, which is for uniformity and aesthetics; Unlike environmental regulations, which preserve/protect environment … these are for the social good

· Building codes are for individual good [safety/health] of buyers 

· We don’t want BC violations to encumber habitability and break deals

· It doesn’t make sense to make sellers responsible b/c have no control over BC violations (unless they are the developer or builder) 

· For a “used house,” seller is no longer guarantor  



Rockafellor v. Gray [Iowa Supreme Court, 1922]

Facts:  Doffing ( Rockafellor ( foreclosure ( Sheriff’s deed ( Connelly ( (general warranty) ( Dixon ( (special warranty) ( H&G … but there was lack of personal jurisdiction at the foreclosure, leading H&G to sue Connelly for breach of warranty [b/c Dixon only granted special warranty]. H&G never took possession.
Issue:  Does the covenant of seisin run with the land, so that an action may be maintained by a remote grantee?

Held: The cause of action on a present covenant runs with the land once it is breached; recovery is limited to damages available to the original buyer with a cause of action (consideration given) or actual damages to the remote grantee (whichever is less). Note: minority rule (see below).
· This case represents a minority rule; courts are split as to whether the cause of action on a present covenant runs with the land.
· Normally, we don’t allow this because we don’t want people transferring lawsuits

· However, this is now much more routine (e.g., debt collection agencies, which buy bad loans)

· Future covenants run with the land, present covenants do not, but the cause of action on a present covenant runs with the land once it is breached

· Connelly’s warranty of no defects in title isn’t limited to defects that he himself created

· Connelly, knowing that Sheriff’s Deed lack assurances, puts himself on a huge liability hook

· Connelly could have protected himself with a special warranty deed

· H&G claim that covenant of seisin runs with the land 

· A present covenant; liability only if broken the instant that it is made

· Why a split opinion on whether the cause in action runs with the land?

· Allowing suit facilitates transactions b/c people feel more secure in their titles 

· Disallowing speaks to notion that transferring lawsuits is bad for society 

· H&G get less than their actual damages

· Prevents downstream speculators from driving up prices and then winning huge awards

·  No future covenants here were breached … H&G never took possession, so it couldn’t be disturbed

Delivery of the Deed
















Title passes upon delivery of the deed.  It doesn’t matter if the grantee gives the deed back.  If they intend to re-convey, they must draw up a new deed to accomplish this goal.  Recording the deed is just to put 3rd parties on notice; it doesn’t affect the deed’s validity or transfer’s delivery. To constitute a valid transfer, a deed must be in writing and physically delivered (to either the grantee or their agent).

Deeds are sometimes conveyed in escrow. The validity of the transaction then relates back to the date of delivery into escrow. Escrow arrangements often contain conditions precedent to delivery of the deed.
Sweeney v. Sweeney [Supreme Court of Errors of Connecticut, 1940]

Facts:  Maurice had clerk draw deed of his property to John.  He also had clerk draw up a deed in the opposite direction, in case John died first.  Both deeds were executed.  #1 was recorded, #2 was not.  John held both – gave #2 to his attorney to hold (lost in a fire). 

Issue:  When a deed is handed to a grantee, but the intention of the grantor is that the deed only take effect upon grantor’s death, will the court consider a valid delivery to have been made?

Held:  Yes.  Facts show that delivery clearly did occur [notice isn’t necessary].  This means that Maurice didn’t have title. Deeds seen as physical embodiment of land [from old “livery of seisin” ritual] [parties must intend to convey @ present time].  Court rejects notion that there can be an oral condition on delivery [to do this properly, put the deed in escrow].  Why?  Public has a right to rely on information in the written deed [prevent land disputes, works in a complex system]

Rosengrant v. Rosengrant [Oklahoma Court of Appeals, 1981]

Facts:  Uncle wanted to give nephew title, but not effective until his death.  So he drew up a deed and handed it to nephew, then put it in a safety deposit box in the bank with “[Nephew’s name] or [Uncle’s name]” written on it.  After Uncle died, nephew retrieved from bank and recorded it. Another relative contested this, arguing that the deed was really a testamentary instrument that was void for failure to comply with the Statute of Frauds.  

Issue:  When a grantor delivers a deed but retains a right of retrieval and states that the deed is operative only after the grantor’s death, is the delivery legally sufficient?  

Held:  No.  If, in escrow instructions, the grantor retains the power to recall the deed, then the escrow is invalid and no delivery can be said to have occurred.  Big problem here is that deed transfer occurs in lieu of a will, and there are strict requirements for wills that courts carefully guard [2 witnesses].  The attorney they consulted screwed up. 
Mortgages












Main question: how do you finance a residential real estate transaction? Houses cost much more than most people make in a year or can afford upfront.  Law has created a system to encourage loans for such purchases in which the lender also has some assurance.

Mortgage:  A device to secure repayment of a loan, often made to enable a person to acquire real property.  The mortgage is not the money lent, it is the security interest..

Mortgagor [Homeowner] ----(Mortgage/Security Interest) ----> Mortgagee [Bank]

Mortgagee [Bank] ---- (Loan/Promissory Note) ----> Mortgagor [Homeowner]
· Homewoner = mortgagor, lender = mortgagee.

· The lender makes the loan and the borrower executes a promissory note (the promise to repay with interest) and a mortgage to secure repayment of the loan

· The mortgage gives the lender the power to sell the property and apply the proceeds to the loan if the borrower defaults

· The mortgagor has an equitable right to redeem the property, which can be eliminated by foreclosure 

· Many states have created a statutory right of redemption, which gives the borrower a specific amount of time after foreclosure sale to redeem the property

Rules:

· Mortgage attaches to the land until satisfied and passes for one occupant to the next

· The order in which mortgages were taken is the order in which lenders have the right to claim property in bankruptcy of foreclosure

· 2nd mortgages have a higher interest rate because they come later in line, and therefore are more exposed to risk, especially if they come after mechanics liens, tax liens, etc.

· In foreclosure sales, lenders have a near-fiduciary duty to exercise due diligence and good faith in securing a fair price for foreclosed property

Recent History of Mortgages in the United States
The “Balloon” Loan Rollover System ( Depression Foreclosure Crisis
It used to be that banks weren’t keen on long-term loans.  Through the 1930s, standard loan was only 10-15 years (not long for a substantial payment!).  Even through 25 years/ago, banks required a substantial down-payment (around 20%).  With long-term loans, the loan may or may not be fully self-amortizing (loan not paid off by the end, so a big balloon of cash due at the very end).  This postponed big payments to the end (in a “balloon”) by lowering monthly payments throughout.  Through the 1920s, non-self-amortizing loans were standard [people took out another loan to handle the big final payment].  But after 1929, banks stopped rolling-over balloons. Foreclosures went up in 1930s.  

1934: FHA Created
This led to federal regulations that changed the shape of the mortgage market in the 1930s.  A desire emerged for fully self-amortizing loans, which req. long-term loans so as make monthly payments bearable. The construction sector wanted people to build, so pressured the government. 1934 Federal Housing Act created the Federal Housing Administration to secure certain kinds of long-term loans (i.e. 25 year fully self-amortizing loans).

This meant that lenders were willing to make loans for longer periods of time (generally, about 30 years or so). Allowing loans to become self-amortizing allowed for an increase in loan/value ratios. Self-amortizing mortgages front-load interest versus principal, and shift attention to whether the buyer can afford the monthly payment.

FHA’s Underwriting Standards and Highway Subsidies Shift Development to the Suburbs and Encourage Segregation
FHA boosted construction and mortgage markets.  It also imposed “underwriting standards,” which included red-lining certain neighborhoods (refused to lend there), which was often discriminatory in practice.  This slowed construction in cities and moved it to the suburbs (along with federal highway subsidies and banks’ preference to lend to developers). 

Banks required loss insurance on the house (demanded escrow of insurance money up-front) and also an escrow for property taxes (don’t want the government’s tax liens to trump their security interest).  

Downpayment = “equity in the house.”  As people pay off the principle, equity increases.  This also occurs if value of the house rises (because loan is constant). Downpayment is the bank’s insurance against depreciation – larger payment enables lower interest rates.  Unsecured loans (i.e. credit card companies) have higher rates.

Sometimes people take out additional loans using equity in the home as security (home-equity loan).  These additional mortgages stand in line based on the order in which they are taken out, which is equal to their place in line to be paid if buyer defaults and the house is foreclosed.  Interest rates go up for each additional loan. 

· Home equity is a line of credit against your house

· Banks make this easy by giving the owner cheques, each of which increases the loan

· Pushed heavily by debt-consolidation folks … take a loan against our house at a lower interest rate (because secured) and use this to pay high-interest, unsecured credit-card debt ( foreclosures

1944 GI Bill: Loans let returning soldiers buy homes in places like Levittown, guaranteed by Congress.

Up to the 1980s: FNMA Established, Inflation, and the S&L Crisis
Banks not thrilled about waiting 25/30 years to re-loan money.  Since the FHA and GI Bill loans were government

backed, Congress established the FNMA (Fannie Mae) to buy these FHA-insured loans to ensure liquidity in the

market.  As interest rates rose, FNMA would buy more loans, increase liquidity, and thus lower interest rates.  FNMA

would then sell these into the secondary market.  

This whole process was privatized in the 1960s, and Fannie and Freddie became government-sponsored enterprises (GSEs).  In the late 1970s, government deregulation of credit began, beginning with savings-and-loans.  Most residential mortgages used S&Ls [simple, local business model, first  mortgages mostly, very safe].  But with rapid inflation, S&L returns on loans were dropping.  And commercial bank began competing with new kinds of accounts @ higher interests rates w/ cool features.  So Congress allowed S&L to play big-time … and they went crazy, loaning money in bizarre ways because not institutionally prepared for this change.  Money flowed into the mortgage market, causing a housing bubble that in part led to the S&L crisis of the 1980s.

Since then, more deregulation. 1990s saw mortgage “products,” not “loans,” that increased in diversity and complexity [e.g., adjustable rate mortgages, option ARM].  Banks began offering shakier clients deals that they couldn’t refuse by lowering standards and not vetting thoroughly.  Lenders okay with this because they didn’t keep loans – just transferred into the secondary market [huge moral hazard issue!].  

Fannie Mae also distorted the market [private, but seen as government-backed, so it has an advantage in the market, especially when selling].  It made money by securitizing loans and selling them downstream.  In 2002/3, buyers began turning to other sellers.  FM made a choice to guard market share by decreasing standard, thereby following others into bad practice.

Subprime loans = loans with an interest rate X% above conventional financing that exists as a form of first financing.  All of these new mortgage products increased risk.  SPL initially targeted at homeowners who had already paid off homes [i.e. elderly homeowners, minorities] with a pitch to “fix your house” or “buy that car.”  Bankers focused on vulnerable parts of the population and pressed terms upon them that virtually guaranteed they’d lose their houses.  A huge level of racial correlation.  The incentivized by brokers who get paid bonuses for increasing the yield-spread premium (selling loans at higher rates than the lessee would conventionally deserve).  70% of people bought such loans.  These were the SPL.  

This was exacerbated by growth in the real estate market, itself the product of a flood of mortgage money [and the American desire to own a house].  A rapid increase in home prices.  Rapid resale and bidding.  And then this all collapsed upon itself.

Much of this began with the secondary market, which securitized mortgages into collateralized debt obligations (CDOs). These CDOs were often sold to REMICs (most of which were owned by banks) who then sold to investors. There was moral hazard every step of the way and the original family losing its house while intermediaries in the secondary market each took a commission and passed on the risk.  Right now, for 1/3 of mortgages, the amount owed > value of the house and 1/8 in default or foreclosure. Every sign that this problem will get much worse as ARM come due on 3 and 5 years episodes.

Foreclosure Sales:
Power of sale mortgage: mortgagor gives mortgagee power to sell in case of foreclosure

Conducted by a representative of the lender (not the sheriff) … usually the lender bids and wins because:

· Notice is often just a note in the newspaper

· Open house is just a walk-through on day of the auction

· Foreclosure sales are cash-only transactions

· Risk associated with foreclosure purchases is HIGH
Banks often only bid the amount due to them [no reason to do otherwise unless trying to outbid someone]. 

· Sometimes “vulture capitalists” who specialize in this market will make bids

· It is super-awkward to see the house in the presence of current owners 

· Less secure in the title acquired, ergo a lower price willing to pay [no title covenants of warranty]

· Bank has tons of inside information about the condition of the house

· For any bidding up to the loan amount, the bank suffers no cost 
Generally courts require good faith and due diligence on the part of the bank when conducting a foreclosure sale.

Foreclosures are like a “house on fire” in that they tend to depress the property values of surrounding houses.

Murphy v. Financial Development Corp. [New Hampshire Supreme Court, 1985]

Facts:  Plaintiffs 7 years behind on mortgage.  Lender foreclosed.  After some back and forth, borrowers couldn’t pay.  Lenders had a sale that was poorly advertised and their representative was the only one to bid.  House had been appraised at $46,000. Lender bid at $27,000, but then quickly re-sold to bona fide purchaser at $38,000.  Lower court awarded the Murphy’s $ (FMV –  Sale Price).
Issue:  What level of fiduciary duty is owed to mortgagor when the mortgagee has a foreclosure sale on a property?  

Held:  Mortgagee must exercise good faith and due diligence to prevent unjust enrichment.  What this means will vary circumstantially (set a lowest price? other methods?).  

· Significant parts of the Court’s analysis:

· Good faith and due diligence are distinct requirements
· Due Diligence:  Must try to secure a reasonable portion of the owner’s equity 

· Lender not required to pay a fair price; must try to get others to do so 

· Bad Faith: “intentional disregard of duty or a purpose to injure”

· Here, we have good faith without due diligence [house had been appraised at $46,000]

· Murphy’s equity in the home was at lease $19,000 

· The $27,000 bid was meant only to make the FDC “whole” – didn’t guard equity

· FDC did a poor job advertising the actual foreclosure auction 

· Could have improved notice, advertising, set a reserve price, etc. 

· Knowledge that it could resell at a high value is evidence that FDC violated spirit of the law 

· Damages = Difference b/w (FMP of Property) minus (Price obtained at sale)

· FMP = going rate in market, FMV = assessed value

· FMP may be less than FMV [judges often go by their gut on this one]

· Given fiduciary duty, invalidate if sale price (1) shocks the conscience; or is (2) grossly inadequate

· Why doesn’t the court simply give the house back to the Murphy’s?

· If the bank hadn’t sold the house, and Murphy’s sued, this would have happened

· But the bank resold to a “Bona Fide Purchaser for Value” – a good faith purchaser at fair market value … and the BFPV couldn’t have known about these problems 

· If overturned sale to BFPV, negative consequences to foreclosure markets because buyers would hesitate to deal with banks in these circumstances [so we protect BFPV]

· Foreclosures destroy a lot of value [either in owner’s equity or in potential value of transaction]

· Banks lose an average of $146,000 per house foreclosed

· Banks often work with homeowners to prevent foreclosure 

Title Assurance/Title Searches

The Recording System
From 1785, Federal land could only be disposed of after it was surveyed.  This survey applied to all land in Alabama, Florida, Mississippi, in all states east of the Mississippi river and north of the Ohio River, in all states west of the Mississippi except Texas and in portions of the few other states.

All public land was first surveyed into rectangular tracts of six square miles, called townships.  These townships were created by running lines north-south (range lines) and east-west (township lines).  The first north-south line was called the principal or prime meridian.  The main east-west line was called the Base Line.  The townships were split further into sections, each one-mile square (approximately 640 acres).

Title Assurance
· In the public records office, all instruments affecting land titles are recorded

· These include deeds, mortgages, liens, will, etc.

· Before buying a property, a purchaser should perform, or hire a professional to perform, a title search

· This search will help determine who has fee simple title to the land, and whether or not it is encumbered with a mortgage or a servitude

· In a few localities, title registration is available

· Under title registration, the state registers title and issues a title certificate to the owner, which is reissued to each new purchaser of the property

· Private insurance companies sell title insurance to purchasers, and often maintain their own private record storage system. Partially as a consequence, the security of title in the U.S. is very high.
The Recording System
· A deed is valid and good against the grantor upon delivery without recordation
· The organizing principle of the recording system is chronology; clerks record instruments in the order in which they are received
· In recording, the original document is copied by the recorder and returned to the grantee

· A judgment or decree affecting title to land can also be recorded

· Lis pendens (notice of pending action) puts subsequent claimants on notice of claims being litigated

· Functions of the recording system:

· Establishes a system of public recordation of land titles

· Keeps important documents secure

· In most states, recorded copies of documents can be admitted into evidence in judicial proceedings without the original

· Protect purchasers for value and lien creditors against prior unrecorded interests

· The recording system is designed to protect parties’ expectations
· Under the recording acts, a subsequent bona fide purchaser is protected against prior unrecorded interests (in equity) of which they did not have notice (actual or constructive, maybe inquiry)
· Common law rule of “prior in time, prior in effect” continues to control unless a person can qualify for protection under the applicable recording act
The Two Types of Indexes
· Tract index

· This type of index identifies documents by parcel ID number assigned to the particular tract

· Primary obstacle is the difficulty of describing a tract of land

· Do not exist in most states
· Grantor-grantee index

· Separate indexes are kept for grantors and grantees

· Each index indexes instruments alphabetically and chronologically under either the grantor’s or grantee’s surname

· The more consolidation, the easier it is to search title (because there are fewer volumes to check)

· There may be separate grantor and grantee indexes for each type of instrument

· The reference in the index to a document sets forth:

· The grantor, the grantee, description of the land, kind of instrument, date of recording, and volume and page numbers where the instrument can be found set forth in full

How to Search Title
· Go backward in time to an acceptable source of “root of title,” then search forward from that source (how far back you have to go varies)

· Use the grantee index to search backward and the grantor index to search forward

· By running each grantee’s name back through the grantee index you can discover the preceding source of title (the grantor) of each person who purports to own the property

· Once you find the “root of title,” switch to the grantor index and search that index forward in time under the name of each grantor

· With respect to each other owner, you pick up all of the claims against a particular owner by running the grantor index under the owner’s name forward from the time of the execution of the first deed (the date of the deed) giving title to such owner to the time of recording of the first deed out from such owner
· This means you start at the date the grantor acquired the property (not when they recorded)
· Example: E ( D ( G
· Look at E’s name up until D’s date of recording
· Start looking at D’s name on date of the deed from E to D
· Wild deed: a deed outside the chain of title
· E.g., A conveys to B, who does not record, B conveys to C, who does record ( C’s deed is a wild deed because it is outside the chain of title
· Whether deed outside chain of title is considered legally recorded depends on jurisdiction
· Most jurisdictions would consider it illegally recorded, so C would lose out to someone else who records a deed to the property after him even in a race jurisdiction
· Even in jurisdictions that consider it legally recorded, it does not give constructive notice
· A recorded deed provides constructive notice

· Some jurisdictions require you to search all properties conveyed by common grantor; others do not
· If you have a mortgage/security interest, you also want to check for a release
· Many jurisdictions require a more extensive search of title
· Because a purchaser is liable under CERCLA for costs of cleaning up contaminated lands unless the purchaser makes “all appropriate inquiry” into possible contamination and qualifies as a bona fide purchaser, purchasers of commercial properties make far more extensive property searches to ascertain previous owners and possible polluters of the particular property they are interested in buying

· Agencies of the federal government customarily require a search back to the original source

Types of Recording Statutes

Race Statute: As between successive purchasers of Blackacre, the first to record prevails.  Whether a subsequent purchaser has knowledge of the prior purchaser's claim is irrelevant,

Virtue: Limits the title searcher's inquiry to matters of the record.  Transfer of title more efficient.

Notice Statute: As between successive purchasers of Blackacre, the subsequent purchaser can prevail only if he has no notice of the prior purchaser's claim.  Provided he had no notice, he prevails whether or not he records. Depending on jurisdiction, notice require may be actual, constructive, or inquiry.
Virtue: Fairness between two conflicting claimants, but, in as much as the question of whether the subsequent purchaser had notice depends on facts not on the record, it is less efficient.

Race-Notice Statute:  A hybrid of the first two. Subsequent purchaser only protected if he lacks notice and records before the prior purchaser.

Virtue: (1) Suggested that it tends to eliminate lawsuits based on extrinsic evidence about which deed was delivered first, (2) provides motivation to record by punishing the non-recorder.

Luthi v. Evans [Kansas Supreme Court, 1978]

Facts:  Luthi owns several oil and gas leases in county, assigns them all to Tours via a “Mother Hubbard” clause [grants all property she owns in the county].  This contract identified seven leases, and she also owned the Kufahl lease, which was not listed or in the description of assignment in the recording office. Then, Luthi assigned the Kufahl lease to Burris, who had checked the records and didn’t discover Tours’ ownership. This is a notice jurisdiction.
Issue:  Is the general language in the “Mother Hubbard” clause sufficient to provide constructive notice to Burris, such that he would not own the Kufahl lease in this notice jurisdiction?
Held:  No. The general language of the “Mother Hubbard” assignment was not sufficient to provide constructive notice. Burris owns the Kufahl lease.

· “Mother Hubbard” clauses are also sometimes called “Coveralls” clauses

· Putting the burden on the grantee under the Mother Hubbard clause is more efficient because it would immediately turn up the problem

· We want to maintain integrity of recording system and dis-incentivize vague descriptions

· Put the burden on the person receiving benefit of the MHC to find interests and record them

· This avoids duplication of effort (subsequent purchasers don’t have to go on a goose chase)

· Tours should have checked grantor index, found all properties owned by Owners, and recorded
Guillete v. Daly Dry Wall [Supreme Judicial Court of Massachusetts, 1975]

Facts:   Gilmore sold lots in subdivision to πs, ∆s and others. Guilette deed and one other deed contained provision restricting lots retained by the seller, which stated that restrictions corresponded with those of the 1968 plan. Deed to Daly did not contain the restrictions but did reference the 1968 plan. Daly tried to build a multi-unit apartment building; he learned of the restrictions, then continued to do so anyway. 

Issue:  Is a subsequent purchaser of a lot in a subdivision bound by restrictions contained in deeds to neighboring landowners when the purchaser took title without knowledge of the restrictions?
Held:  Yes.  You must search other deeds that have a common grantor to see if they impose express restrictions on your piece of land [this charges purchasers with constructive notice].

· Court is effectively saying that Daly’s chain of title includes all deeds Gilmore gave out

· Daly had done a title search under the rules that existed before this case; court is ruling this way to protect homeowners’ expectations about the neighborhood

· Both D’s and G’s deeds refer to the 1968 plan; G’s deed contains the restriction; if D had seen it, he would have known that each grantee within the common scheme is the intended beneficiary of these restrictions and can enforce them against anyone else in the scheme (such as D). D had a duty to search for these others’ deeds and is bound by them.
· DDW could easily have looked at Grantor Index to see other deeds from Gilmore w/in common plan

· Court wants to protect plaintiffs against harm they contracted to protect 

· Chooses to protect them with injunctive relief rather than damages [policy choice]

· Wants to protect expectations of Guilettes re: only single family dwellings

· Expectations the result of development thus far, contractual extension of term to the whole development, and marketing/representations by Gilmore 

· Can’t force Gilmore to include this term in deeds; this achieves the same end 

· This case fits a pattern of protecting individual landowners 

· “Chain of Title” defines which deeds constitute Notice 

Nuisance

Nuisance Law

No person may use his own land in an unreasonable manner that substantially lessens another person’s use and enjoyment of his land.  May be public [interference with the rights of the entire public] or private [interference with the rights of one or more private landowners]. 

Private Nuisances:  Occurs when there is a substantial interference with private rights to use and enjoy land, produced by either (1) intentional and reckless conduct; or (2) unintentional conduct that is either negligent, reckless, or inherently dangerous.

Public Nuisances:  Affects rights held in common by everybody.  Usually a public nuisance is also private.  The same substantive test for public nuisance as private applies.  A private citizen may enforce a public nuisance if he has suffered special injury – i.e. some particularized and personalized injury greater than the general member of the public. 

Steps to Determine the Presence of a Nuisance:
1) Does the π have a possessory interest in land? ( if yes, then

2) Has the ∆ substantially interfered with π’s use and enjoyment of their property? ( if yes, then go to step 3

a) The ∆ may have done so intentionally or unintentionally (i.e., negligently)

3) Is the interference unreasonable? ( if yes, then there is a nuisance

a) Did the π come to the nuisance? If so, bolsters ∆’s case

Reasonableness of ∆’s Activity:
1) Substantial Interference Test [threshold test]:  If substantial harm is inflicted, many courts refuse to balance and hold a certain threshold of liability 

a) Especially sensitive people have no augmented power to claim nuisance

2) Balance of Hardships Test [balancing test]:  Restatement (Second) of Torts holds that activity is unreasonable when the gravity of the harm inflicted by the activity outweighs its social utility (highly contextual; involves the weighing of incommensurable items)

3) Uncompensated Harm and Ruinous Liability [balancing test]:  Restatement (Second) of Torts alternately holds that intentional activity is unreasonable if it causes serious harm and the actor could compensate for that and similar harm without going out of business.  Court decides what is worse – uncompensated harm or forcing a business to close.
Potential Results in Nuisance Cases:
· No nuisance found, continue the activity 

· Attacked use is protected by a property rule and will continue only if the nuisance use is more valuable and the parties can reach an efficient agreement to shift the right

· Nuisance found, enjoin the activity

· The attacked use is found to be a nuisance and its continuation is enjoined 

· Plaintiff landowners’ use is protected by a property rule 

· Nuisance will only continue if more valuable to user, parties can bargain, and transaction costs are low (Coase theorem)

· However, parties can always hold out forever

· Nuisance found, enjoin the activity and award damages to the enjoined actor

· Enjoined if the complaining landowner pays damages to compensate the attacked user for the discontinuance of use … attacked use gets liability rule protection 

· This has the effect of giving the right to ∆, but forcing ∆ to pay π for it

· This tends to be the most efficient result because π claims the right is worth more to them than it is to the ∆ but is unwilling to or cannot bargain with ∆ for transfer of the right, and is then forced to back up her claim for a judicially enforced transfer with cash.

· Courts use this when they think the plaintiffs’ use is more valuable, but it is not clear that the attacked use is a nuisance and transaction costs are too high to allow bargaining 
· Nuisance found, continue the activity and pay damages to π
· Attacked use is found to be a nuisance but is permitted to continue given damage payments 

· This has the effect of giving the right to the π, but forcing a sale of it to the ∆ (who caused the nuisance). Because the forced sale is at the price of π’s damages, the π gets damages but the ∆ captures all of the potential gains from trade.

Morgan v. High Penn Oil Co. [North Carolina Supreme Court, 1953]

Facts:  HPOC operated refinery 1,000 feet from M’s property [restaurant, trailer park, dwelling house] several years after M had arrived and rented space to third parties. Church, homes, and small business located within 1 mile of refinery. Refinery produced sickening gases 2-3 days/week. M sued HPOC to stop, HPOC responded it was a lawful enterprise and that there was no nuisance. 

Issue:  Can an otherwise lawful enterprise constitute a nuisance per accidens or in fact if it is not constructed or operated in a negligent manner?

Held:  Yes.  Private nuisance occurs when there is substantial interference with the use and enjoyment of land, and that interference is either intentional and unreasonable, or unintentional and the result of negligence, recklessness, or abnormally dangerous activity.  

Intentional nuisance – (1) acts for purpose of causing the nuisance; (2) knows the nuisance is a result of conduct; or (3) knows that a nuisance is substantially certain to result from conduct. 

· The refinery is lawful and is ergo not a nuisance per se [an act or structure that is always a nuisance]; 
· It is a nuisance per accidens [act/structure that = nuisance by virtue of location/manner of operation].

· Sic utere tuo ut alienum non laedas [everyone should use property so as not to injure another]

· Someone who intentionally maintains/creates a private nuisance is liable for resulting injury 
Evidence shows that HPOC, through its intentional actions, causes harmful gases to escape and cause injury, and that it will continue to do so.  Morgan gets temporary damages (for injury up to time of injunction) and injunctive relief. 

· Interest invaded = “use and enjoyment of land”

· If intentional invasion were reasonable, no liability 

· Law and Economics: There are gains to trade here 

· If give Morgan injunctive power to close refinery, we give them power to injure HPOC’s use of the property … so either option involves one party damaging the other 

· Maybe HPOC should pay to abate costs to Morgan?  How to monetarize these costs? 

· The Court takes “first in time, first in right” seriously here; but this can raise major issues

· How to balance?  Efficiency? A threshold test?  Which party gets to keep injuring the other?
Boomer v. Atlantic Cement Co. [New York Court of Appeals, 1970]

Facts:  Atlantic runs a cement plant near Albany. Boomer and others claim that dirt, smoke, and vibration from plant injure their property.  Injunction denied at trial court, but did get lots of monetary damages. 

Issue:  Can courts grant injunctive relief for a nuisance when such an injunction when would have greater economic consequences for the nuisance causing-party than the nuisance itself has for a complaining party?

Held:  Yes.  Court can grant an injunction conditioned on the payment of permanent damages to the complaining party to compensate her.  Injunctions are granted where: (1) nuisance is found and (2) complaining party has sustained substantial damage.  So grant injunction w/ conditions.  Permanent damages to the homeowners are allowable because the loss they would recover would be smaller than the cost of Atlantic completely removing the nuisance.  Essentially, ACC would be purchasing a servitude on plaintiffs’ lands [which would run to their grantees].  

· Plaintiffs can’t suit again; Plaintiffs’ grantees can’t sue; ACC has bought servitude

· If court granted injunction:  ACC would buy off plaintiffs; so basically the same result except we avoid hold-out problems and diminish plaintiffs’ bargaining power by mandating a price

· However, plaintiffs could always be irrational and hold out forever 

· What does “unreasonable” mean in nuisance law?

· Balancing Test:  Balance costs between parties to test reasonableness

· Threshold Test:  At some point, we just cross lines governing interference w/ property

· Depending on the state, use different tests 
· No injunction here because of “balancing of equities” … massive difference (says the court)

· But should we be looking at total public cost, not just decreased property values for homeowners?

· There is a thumb on the scale of this opinion, favoring ACC

· For ACC, considers both ‘private cost’ and ‘public cost’

· Ignores the ‘public costs’ on Boomer’s side [health costs, environmental impact]

· To account for public costs, we require regulation 

· It seems intellectually inconsistent to use the same test to find (1) a nuisance; (2) no injunction 
Spur Industries, Inc. v. Del E. Webb Development Co. [Arizona Supreme Court, 1972]

Facts:  Spur operates a cattle feed lot.  DW develops residentially nearby, eventually approaching SI.  Complaints re: odor.

Issues:  (1) Can an otherwise lawful activity become a nuisance, subject to injunction, b/c others have entered the area?  (2) If such an activity can be enjoined, should the party requesting the injunction have to compensate?   

Held:  Yes and Yes.   An otherwise lawful activity can become a nuisance when others enter area and this can justifies an injunction.  Here, both a public and private nuisance [b/c dangerous to public health in populous area & DW has suffered a private harm in lost sales].  Compensation must be paid b/c courts of equity must protect both public interest and private businesses in “coming to the nuisance cases.”  SI didn’t know this would happen.  Unfair to let a developer who takes advantage of lower land prices in rural areas to chase a nuisancer away without compensation.

· Who can sue for a public nuisance?  Someone who has suffered a “special injury”

· Here, DW suffers special injury as a developer [great than that of individual landowners]

· Private landowner could sue for private nuisance, but can’t shut down the lot (because each private individual has sustained fairly slight injuries)
Easements, Equitable Servitudes, Real Covenants

Five Types of Servitudes:

1. Covenants:  A servitude that runs with the land and consists of a promise that a landowner will use her own land (or not use her own land) in a specific way 

a. Real Covenant:  see charts below

b. Equitable Servitude:  see charts below
c. Servitude under the Restatement (Third): see charts below

2. Easements and Profits:  A servitude that gives a person the right to use somebody else’s land in a specific and limited manner 

a. Easement:  A pure use right. Can be appurtenant or in gross. Licenses are also easements.
b. Profit à Prendre:  Gives the holder the right to take something valuable from another’s land 
Covenants Generally:










A promise in a deed that commits the promisor to do or not to do something on her property is always a covenant. The covenant may be affirmative (e.g., repair, maintain or render services) or negative (e.g., height restrictions, no cars in driveway). Any covenant will create a benefit and a burden which can run with the estate in land to which they are originally appurtenant. However, the requirements for whether benefits and burdens run with land vary (see charts below).
There are three types of deed covenants: real covenants, equitable servitudes, and servitudes under the Restatement (Third) of Property. All deed covenants can be analyzed as real covenants or servitudes under the Restatement, but equitable servitudes only exist with respect to negative covenants.

Traditionally, at common law all covenants in a deed are initially considered real covenants. However, if a negative covenant is unenforceable at law as a real covenant, it may be enforceable as an equitable servitude. In other words, such a covenant exists in the deed as a real covenant, and only later becomes an equitable servitude when it is enforced in equity.

The traditional remedy for a real covenant is damages, and the traditional remedy for an equitable servitude is equitable relief. However, because of the merger of law and equity in the US, in many jurisdictions landowners suing on real covenants can elect either damages or injunctive relief as their remedy; the same applies to equitable servitudes.

Under the Restatement (Third) of Property, all covenants (both affirmative and negative) are treated as “servitudes,” and the requirements for their benefits and burdens running with the land are generally relaxed, with some exceptions. Some jurisdictions have adopted the Restatement (Third) classifications; some have not.

Negative Covenants (Promises Not to Do Something)

	
	Real Covenant
	Equitable Servitudes
	Servitude under Rest. 3d

	Available Remedies
	· Damages

· Equitable relief (in some jurisdictions)
	· Equitable relief

· Damages (in some jurisdictions)
	· Damages

· Equitable relief

	Creation
	· Land transaction in writing that satisfies SOF

· Never by implication or prescription
	· In writing that satisfies SOF

· Exception: implication from common development scheme
	· In writing that satisfies SOF

	Requirements for Burden Running With Estate
	· Writing that satisfies SOF
· Intent to run with land

· Touches and concerns the land

· Horizontal privity

· Vertical privity (if entire interest; not lesser estate like lease)

· Notice to successor to burdened estate (actual / constructive)
	· Writing that satisfies SOF

· Intent to run with land

· Touches and concerns land

· Notice to successor to burdened estate (actual / constructive / inquiry)
	· Intent to run with the land

· Not illegal / unconstitutional / against public policy

	Requirements for Benefit Running With Estate
	· Writing that satisfies SOF

· Intent to run with land

· Touches and concerns the land

· Vertical privity (if possessory interest)
	· Writing that satisfies SOF

· Intent to run with land

· Touches and concerns land
	· Intent to run with the land

· Not illegal / unconstitutional / against public policy


Affirmative Covenants (Promises to Do Something)

	
	Real Covenant
	Servitude under Rest. 3d

	Available Remedies
	· Damages

· Equitable relief (in some jurisdictions)
	· Damages

· Equitable relief

	Creation
	· Land transaction in writing that satisfies SOF

· Never by implication or prescription
	· In writing that satisfies SOF

	Requirements for Burden Running With Estate
	· Writing that satisfies SOF
· Intent to run with land

· Touches and concerns the land

· Horizontal privity

· Vertical privity (if entire interest)

· Notice to successor to burdened estate (actual / constructive )
	· Writing that satisfies SOF

· Intent to run with the land

· Not illegal / unconstitutional / against public policy

· Special requirements (see below) for: lessees, life estates, adverse possessors

	Requirements for Benefit Running With Estate
	· Writing that satisfies SOF

· Intent to run with land

· Touches and concerns the land

· Vertical privity (if possessory interest)
	· Intent to run with the land

· Not illegal / unconstitutional / against public policy

· Special requirements (see below) for: lessees, life estates, adverse possessors


Special Requirements for Servitudes under the Restatement (Third):
Lessees:
· Benefits

· Benefit of covenants to repair, maintain or render services to the property runs to lessees

· Benefits that lessee may enjoy without diminishing the benefit’s value to the lessor and without materially increasing the burden of performance on the person obligated to perform the covenant

· Burdens

· The only affirmative covenants which run to lessees are those that can more reasonably be performed by a person in possession than by the holder of the reversion

Life Tenants:
· Benefits and burdens run to them, although liability for performance is limited to value of the life estate

Adverse Possessors Who Have Not Yet Acquired Title:
· Burdens run to them

· Benefits only run to them if the covenant was to repair, maintain, or render services to the property or the benefit is one that can be enjoyed by the person in possession without diminishing the benefit’s value to the owner of the property and without materially increasing the burden of performance on the party obligated to perform the covenant

Adverse Possessors Who Have Acquired Title:
· Benefits and burdens run if they burdened the land at the time possession started

Real Covenants:












Enforceability by or against successors:

1. Burden running with the estate in land:  For the burden to run with the estate, must prove:

a. Intent:  The original parties must have intended the burden to run

b. Touch and Concern:  The substance of the promise must touch and concern both the burdened and benefited land.  This means that the promise must affect the use and enjoyment of land, or must affect the advantages and burdens of land ownership.  

i. Identify those promises that are so economically beneficial to land ownership that successor owners might well impose the voluntarily if given the chance

ii. Restatement (Third) of Property rejects this requirement

c. Horizontal and vertical privity

i. Horizontal Privity:  The older view [now disfavored] is that horizontal privity [privity of estate between the original parties] is required.  

1. Not established by tenurial interests (e.g., leases)

2. Generally satisfied whenever the two original parties have either:

a. A preexisting mutual interest in each other’s estates

b. The real covenant is created in the instrument by which one owner transfers title to the other owner 

ii. Vertical Privity:  All courts require privity of estate between the original promisor and the successor to the burdened estate.  

1. Generally satisfied when the successor acquires an estate of at least the same duration as the original promisor. 

2. Remember, vertical privity applies to estates in land, not the land itself.

3. For this reason, the burden of a real covenant does not run to an adverse possessor.

iii. Privity is only created through land transactions, not just through promises
1. Therefore, to establish privity there is an incentive for straw conveyances

2. In the US, there is privity of estate between grantor and grantee in every state except MA
d. Notice:  Successor to the burdened estate must have notice of the real covenant when she acquires the estate.  This may be actual or constructive.  

2. Benefit running with the estate in land: For the benefit to run with the estate, move prove:

a. Intent

b. Vertical Privity:  Most courts require privity of estate between the original promisor and the successor to the benefited estate, but privity is satisfied so long as the successor acquires some interest in the originally benefited estate  

c. Touch and Concern [this rule is breaking down by statute and judicial opinion]

Equitable Servitudes











More common than real covenants b/c people prefer injunctions.

Identifying the Benefited Land:  Courts look to parties’ intentions and by determining whether the land purportedly benefited has actually received a benefit  

1. If the party imposing the covenant owns nearby land, it is rebuttably presumed to benefit him

2. Land owned by a third party

a. Prior Purchasers:  Three theories by which a prior purchaser of a subdivision lot burdened by covenants may enforce a covenant

i. Title chain to person imposing the covenant 

ii. Unrestricted third party beneficiary theory

iii. By implication from a common scheme

3. Complete strangers to the title chain may enforce covenants only if the stranger to title is an intended beneficiary and the jurisdiction permits intended beneficiaries to enforce covenants 

Termination of Real Covenants and Equitable Servitudes






· Unreasonable restraint on alienation: if enforcing the covenant would result in there being an unreasonable restraint on alienation, a court will be unlikely to enforce it
· Merger of all benefited and burdened estates
· Expiration of the covenant by its own terms 

· Release: all owners of benefited property can grant a written release to owner of burdened estate; release must be in writing to satisfy the SOF; however, if they don’t put it in a writing that satisfies the SOF, they may be estopped from denying it later on

· Changed Conditions:  If conditions within (not near) the area affected by the servitude have so radically and thoroughly changed that the servitude cannot accomplish its purpose, it will be extinguished.  Only occurs if all of the benefited land has lost the benefit of the servitude. 
· Some courts will also consider a more broad relative hardship test, particularly for border lots in subdivisions or developments exhibiting a common scheme.
· Unclean hands: owner of benefited property seeking to enforce a common burden has himself violated the covenant
· Abandonment:  basically, a community-wide version of unclean hands; when a servitude is frequently and persistently violated without enforcement, it may be treated as abandoned by the benefit holders. 

· Acquiescence: usually only found when owner of benefited property endures multiple violations in community then tries to enforce covenant selectively against one owner

· Equitable Estoppel:  If the party seeking an equitable servitude has knowingly lied to a defendant ignorant of the true facts, intending to actually induce reliance on the lie, he will be estopped from enforcing the servitude

· Laches:  Unreasonable delay in enforcing an equitable servitude, coupled with some resulting prejudice to the defendant, will bar enforcement (rarely granted by courts)

Easements
















Easement: the right to use another person’s land.  Almost all easements are affirmative (entitles holder to use another’s land).  Some are negative and entitle the owner to restrain the use another makes of his land.  Courts employ a rebuttable presumption than an ambiguous grant conveys an easement rather than a freehold.

1. Appurtenant:  Benefits the owner of another parcel of land, rather than conferring a personal benefit.  The benefited parcel is the dominant estate and the burdened parcel is the servient estate.  In cases of ambiguity, courts prefer to find easements to be appurtenant.  

2. In Gross:  Benefits its owner personally, and not as an owner of land.  That personal right may be transferred if the parties so intended. Very similar to a license.
Profit: The right to take a natural resource or crop from the land of another.  Always in gross and freely transferable. 

License:  Permission to enter the licensor’s land.  Licenses are ubiquitous, may be oral or written, and are revocable at any time unless the licensor makes the license irrevocable, either expressly or by his conduct.  The same promise may be seen as a license or an easement in gross; courts treat ambiguous situations as licenses.  Licenses are assignable if the parties so intend, or if the license becomes irrevocable through equitable estoppel. 

· Irrevocable License by Intention:  license can become irrevocable if licensor intends it to be. For instance, if a license is given for a certain period of time, usually it is found to be irrevocable by intention (otherwise, why state the term?).
· Irreovcable License by Estoppel:  If a license is granted, and the licensee reasonably relies on it to make substantial improvements to property, equity requires that the licensor be estopped from revoking the license until the reasonable expectations of the relying party have been realized (usually when the value of the improvements has been entirely exhausted). 
· Licenses generally expire at the grantor’s death
Types of Easements and Their Creation:
· Express Easement
· Created by a grant that expressly reserves an easement in a writing that satisfies the Statute of Frauds
· An “exception” in a grant excepts from the grant a pre-existing easement

· All states recognize easements reserved in favor of the grantor, but many do not recognize as valid easements reserved in favor of a third party (but some do)
· Easements Implied from Prior Use (Quasi-Easements)
· An easement is implied to protect the probable expectations of the grantor and grantee that an existing use will continue after the conveyance. When the following elements exist, an easement is impliedly created from prior use:

· Common owner must use some part of land for the benefit of the other and then divide it
· Prior use must be reasonably necessary for use & enjoyment of the quasi-dominant estate

· The prior use must be continuous 
· Use must be in existence at division of the property

· The parties must intend, at division, to continue the use
· At division, the use must also be apparent, which doesn’t necessarily mean visible 

· Prescriptive Easements
· Like adverse possession but not possessory or exclusive

· Not available on public land or for use as a negative easement
· As with adverse possession, all elements must be met (including statute of limitations)
· Public prescriptive easements can also be created, but only in some states
· Easements Implied by Necessity
· Easement is implied when the court finds the claimed easement is necessary to the enjoyment of the claimant’s land and that the necessity arose when the claimed dominant parcel was severed from the claimed servient parcel (e.g., when owner divides his property in such a way that one of the resulting parcels is left without access to a public roadway)

· Necessity is “strict necessity” and relates to access to the parcel, not some structure on the parcel
· Estoppel
· A license made irrevocable by equitable estoppel is the same as an easement by estoppel; however this can only be created as a judicial remedy.
Transfer of Easements:  

· Appurtenant: freely transferable as to the estates to which they are attached.

· In Gross:  Commercial easements in gross are freely transferable, but noncommercial easements in gross are transferable only if the parties so intended.

· Profits:  Always freely transferable.
Scope of Easements:

· Parties’ intentions control; can be determined based on context in which easement was granted

· Easements with a specific location are permanently fixed unless both parties agree to a change 

· The benefits of an easement may not be divided if it will produce an unintended increase in the burden of the servient estate [C-47]

Termination of Easements:  An easement may terminate in one of five ways:

· Expiration by its terms

· Merger of the dominant and servient estates

· Complete cessation of the purpose

· Release

Willard v. First Church of Christ Scientist 

Facts:  McG owns two lots, 19 and 20. Lets the Church use 20 to park. Sells 19 to Peterson, who wants to resell so lists it w/ Willard [agent].  Willard interested in 19 and 20, so strikes deal and enters escrow into which Peterson puts deeds for 19 & 20. McG sells Peterson 20 w/ easement provision to run with the land that church can use 20 to park during services. Peterson recorded this deed.  Willard got deed from escrow w/o this easement and moved to quiet title b/c, he argued, one cannot reserve an interest in property to a stranger in title.  

Issue:  Can a property owner, in granting property to another, reserve an easement in the property to a 3rd party?

Held: Yes.  To hold otherwise would frustrate grantor’s intent and lead to inequitable results [b/c grantee presumably paid a reduced price for title to encumbered property].  Willard shows no evidence that he relied on the old common law rule, where McG would be frustrated if we were to do so. 

· W should have done a title search

· Given ambiguity, look to intent of the parties [whose interests outweigh the other’s?]

· Plus, it would be easy for parties to get around this w/ a bit of legal maneuvering. 

· McG would sell to Church, then Church would sell to Paterson reserving for itself an easement to park on the lot … this rule reduces transaction costs 

· Willard should have conducted a title search after receiving deed from escrow [because Paterson recorded, Willard had constructive notice of the easement] 

· If Church sold itself and moved a few blocks away, and got replaced by Baptists, who gets to park?  

· Identifies a particular church at a unique location and says that it will run w/ land

· This seems pretty appurtenant

· CS could argue that it is in gross, b/c “The Church” attaches to “the people of the Church” or “church as congregation” .

· Lawyer could have done a better job and avoided this confusion

Holbrook v. Taylor

Facts:  H purchased property in 1942.  In 1944, let a mining road cut through property until 1949, received a royalty during this time. In 1965, T bought a three-acre building site adjacent to H property and was permitted to use the roadway.  T house built @ cost of $25,000.  After completed, T used road regularly.  T paid to widen & improve road. In 1970, H demanded a writing to relieve him of liability if someone were injured on the road. T insisted that writing was an attempt to force $500 payment for road. H blocked road. T sued for right to use it.

Issue:  Can an easement be established by estoppel, or reliance? 

Held:  Yes.  Not a prescriptive easement b/c no adversity for 15 year requirement.  An irrevocable license can be established by estoppel, even when use of property was permissive. Licensor may not revoke a license which includes right to acquire an interest in land similar to an easement after the licensee has exercised privileges of the license and erected improvements and considerable expense. Here, T used road with consent to build $25,000 house + improved the road. Their license may not be revoked. 

· Prescriptive Easement:  Put into effect by open, notorious, and continuous use (must be adverse)

· Irrevocable License/Estoppel:  When licensee has reasonably relied to his detriment on a (possibly mistaken) license ( irrevocable and continues for as long as the nature of the license is called for 

· Can’t set out to create this – it is only a judicial remedy 

· Easement by necessity: If defendant sold plaintiff his land, and the only way across it was this road, then there would be an easement by necessity (here, plaintiff bought land from a third party) 

· Taylor could have just paid for the easement [less than legal fees!]

· We are not rewarding Taylor as much as punishing Holbrook … he let Taylor do all this, and don’t like it when people allow others to make agreements and then pull the rug out from under them – especially when others invest in reliance on their behavior 

· The court could have insisted that, as a condition for the remedy, Taylor pay Holbrook

Van Sandt v. Royster

Facts:   One owner owned land that was later divided into three lots. A private drain had been constructed that went from one lot, through the yet-to-be-formed other two, to the main city line in the street.  One of these connected properties suffered the misfortune of sewage pipe flooding.  The owner sued the others to stop using the pipe.  He had not previously known about these connections.  He said no easement was ever created in his land and that, if even if one was created, he had no notice of it.  Others: Easement by implied reservation when lots were subdivided. 

Issue: (1) Can an easement be created by implication when it was used by a previous owner, yet was not readily visible to a party to the conveyance of the property (2) Is VS bound by this as a bona fides purchaser?

Held:  Yes and yes:
(1)  There was a “quasi easement” created by prior use … original owner should have put easements in all three deeds when she resold the land to create a conveyance reserving to grantor an easement for sewers [appurtenant b/c for benefit of owner of the property] … quasi easement appointed for remedial purposes under these circumstances 

(2) Yes – VS only bound if she has notice (b/c she is a BFPV) … this is “apparent” b/c modern homes all have plumbing and plumbing means pipe connections … ergo she had constructive notice [but this questionable]

· Quasi-Easement:  An owner can use one part of his own land to benefit another part of his land, thereby creating a quasi-easement.  This results in quasi-dominant and quasi-servient tenants.  

· When the owner of the overall property transfers quasi-servient tenement to a new owner, an implied reservation of an easement was made in favor of the conveyor of the property.   

· There are more factors to consider: implied easement arises as an inference of the intentions of the parties to a conveyance of land [look to circumstance of conveyance – i.e. extant to which manner or prior use was or might have been known by the parties]. 

· Notice:  Parties assumed to know and contemplate continuance of reasonably necessary uses that are apparent upon reasonably prudent investigation [inc. sewage pipes]. 

· Remote purchasers can sue remote sellers on a general warranty [b/c no possibility of notice]

Tulk v. Moxhay

Facts:  Tulk sold square to Elms, who promised that he and heirs wouldn’t built on the square.  Elms sold to Moxhay, who had notice of the covenant but proposed to build anyway.  Tulk sued for an injunction.  [Three parts to deed: affirmative easement to third parties; negative covenant not to develop the square; positive covenant to repair].

Issue:  Is a covenant enforceable against a purchaser of land when that purchaser acquired the land with knowledge of the covenant?

Held:  Yes. Nobody with notice of a covenant can purchase property and not be bound by that covenant.  If not, there would be no point in the original contract.  This could screw the original grantor, whose land value depends on the observance of covenants that would be easily outmaneuvered. Plus, Moxhay paid less for land b/c of burden – it would unfair to then let him avoid the burden while reaping the gain of a lower price. 

· This case created the equitable servitude: a negative covenant unenforceable at law because missing some element [i.e. P/E] … the remedy is an injunction [whereas the remedy for breaching a covenant at common law would take the form of monetary damages]
· Adopted by USA: depending on desired remedy (damages or injunction), cast claims in terms of either real covenants or equitable servitudes … the term “equitable servitudes” attempts to plug a gap in private restrictive control of land 

· In the Restatement (Third) of Property, “servitudes” include easements, covenants, and equitable servitudes (so maybe this will catch-on and change our ridiculous system)

· Here we focus on the negative covenant not to develop the property 

· Given privity of estate and possibility of notice, restrictions are binding even if not in deeds

· But here, no P/E b/c in England, different landlord-tenant law 

Sanborn v. McLean

Facts:  In 1891, 91 lots were subdivided along Collingwood Ave. in Detroit.  Each lot was designed and sold for purely residential purposes.  In December 1892, Roberts and Joseph McLaughlin, then the owners or the lots on Collingwood, deeded 37-41 and 58-62 with restrictions providing that “No residence shall be erected … which shall cost less than $2,500, and nothing but residences shall be erected upon said premises.” In July 1893, they covenanted lots 17-23 + 78-82 + 98 with the same restrictions. On September 7, 1893, McLaughlins sold Lot 86 to the defendants, McLeans, by a deed without these restrictions.  The McLeans occupied a home, but later decided to erect a gasoline filling station at the rear of their lot.  Plaintiff, Sanborn, owned the neighboring lot and filed for an injunction.  The McLeans were enjoined by decree and appealed.

Issue:  Can a restriction on the use of property be implied on a lot purchased in a subdivision when the restriction is not contained in the deed, but is contained in the deeds of other lots in the subdivision that were previously sold?

Held:  Yes.  A negative servitude [equitable servitude], such as a covenant restricting a lot to residential use, can be implied on a lot if a developer has set up a scheme for a residential subdivision and if the purchaser of the lot has notice of the covenants used to set up the scheme [Nb: “scheme,” not a formal “plan”]. Here, the covenants on the previous 21 lots are evidence of the existence of a scheme.
· We call this a reciprocal negative easement
· Requires a common original owner

· If owner of multiple lots sells one w/ restrictions of benefit to the other land retained, the owner of the lot retained can do nothing forbidden to the owner of the lot sold

· RNE fastened onto lots while still held by developer & then passed on to buyers 

· M on “inquiry notice” because should have noticed uniformity of neighborhood

· Unlike Daly Dry Wall b/c other deeds need not contain express language to this effect and the sub-division plan need not include restrictions 

· This puts the burden on the subsequent purchaser – a de facto restriction because of the burden involved with finding out (only determined in ex-post litigation) 

· Protects buyers, who are encouraged by advertisements, deeds, conversations with developers, development scheme, etc. to believe they are buying into a certain kind of neighborhood 

Neponsit v. Emigrant Industrial Savings Bank

Issue:  Does a covenant to pay money or maintenance done in connection with, but not actually upon, an area of land touch and concern the land and thus become enforceable against subsequent purchasers? 

Held:  Yes.  An annual payment paid to the community for general upkeep that benefits property owner does “touch and concern” the land; also, Homeowners’ Association has standing to bring suit to enforce such restrictions.  

· Before case, liability for fee = intent + touch and concern + P/E
· Court waives privity requirement – plaintiff is a corporate entity, so not in privity of estate w/ original developer (on whose behalf plaintiff sues) … it would be expensive for any single neighbor to sue [high cost, diffuse benefit, free-rider problem]

· Expands “Touch & Concern” to include whatever alters value of other property in the development 

· Allows homeowners’ associations to operate effectively as enforcers of restrictions 

· Reasonable because the HA is a third-party beneficiary and should be able to sue even without privity (which only the developer and other neighbors possess)

· Struggle over authority b/w developers and property owners’ associations
Shelley v. Kraemer

Held:  Judicial enforcement of a restrictive covenant based on race constitutes discriminatory state action and is therefore forbidden by the equal protection clause of the 14th Amendment of the United States Constitution. Note that this does not remove racial restrictions from deeds, it just makes them unenforceable.

Western Land Company v. Truskolaski

Facts:  Homeowners near Reno, NV want to prevent a shopping center from being built in their subdivision, even though the surrounding area has become more crowded and commercialized.   They prefer low traffic and small houses for their community.  This land is bound by restrictive covenants limiting it to mainly residential use. 

Issue:  Can a restrictive covenant for a residential subdivision be terminated when the nature of the surrounding area has changed and the homeowners w/in the subdivision still value its residential nature? 

Held:  No.  A restrictive covenant establishing a residential subdivision cannot be terminated as long as the residential character of the subdivision has not been adversely affected by the surrounding area, and it is of real and substantial value to the landowners within the subdivision. 

The court addresses 4 arguments of the ∆: 1) Changed conditions: here conditions have not changed so much that the original purpose of the covenants is thwarted. 2) Zoning: zoning regulations do not modify/terminate a covenant unless they make compliance with the servitude illegal (commercial zoning usually allows for residential and/or commercial use, whereas residential allows for residential only). 3) Land value: not sufficient because substantial benefit still inures to the restricted area. 4) Violations by owners such as to constitute a waiver: here, violations too distant and sporadic.

· Residents concerned about “Trojan horse” effect, where first developed parcel will lead to more; if you didn’t have restrictions, this would probably increase the value of the land for commercial use, but reduce its value for residential use

· If original purchase of covenants can still be accomplished, and substantial benefits will inure to restricted area by their enforcement, then covenants stand even though the subject property has lower value if put to other uses 

· In order for community violations to constitute abandonment of the covenant, they must be so general as to frustrate the original purpose of the agreement 

· In this case, the commercial area acts a buffer … if we let it go, the whole residential area will shrink 

· We guard the row of houses behind the first row facing major roads and commercialization 

· This blocks the developer from capturing increased commercial value of property 

Rick v. West

Facts:   R subdivided 62 acres in 1946.  Filed a declaration of covenants restricting to single-family residential use. In 1957, zoned residential.  Later tried to sell 45 acres to industry - the land was rezoned to industrial, but West refused to release covenant.  R et al. tried to sell 15 acres to a hospital, but West again refused to consent.  R et al. sued, claiming that covenant was no longer enforceable because of changed conditions.  

Issue:  Is a restrictive covenant still enforceable when only one landowner in a subdivision refuses to consent to the release of the covenant?  

Held:  Yes.  A landowner in a subdivision under a restrictive covenant has the right to insist upon adherence to the covenant even when the other owners consent to its release so long as the landowner rightly or wrongly believes the property will be injured by the change [can’t be unconscionable or oppressive].  

· Not likely that they can buy-off West after she gets an injunction!

· This seems hard on R – major negative externalities from West’s refusal 

· Do we apply liability rule protection and force West to lose while mandating appropriate compensation (like in Boomer)?  

· There are certainly public interest issues here

· We know how the public feels – it already rezoned the land for industrial use

· This is not given weight by the court, which uses property – not tort – law 

Common Interest Developments

Common Interest Developments

CID = A development mixing common & developer ownership w/ covenants, conditions, and restrictions (CCRs)

Condominiums
· Each condo owner owns individual unit in fee simple absolute, has fractional interest as tenant in common with all other condo owners of the common areas of the building or development.

· Management of common areas most common source of litigation

· If owner defaults on a mortgage, doesn’t threaten the building, and condo owners’ association can put a lien on the condo for the satisfaction of fees

· A creature of statute – creation is by compliance with the statute

· Declaration of Condominium: establishes ownership rights within the development

· Valid restrictions in the declaration are considered equitable servitudes which bind and benefit all condo owners in the CID except those which are classified as Real Covenants (generally because they are affirmative covenants)
· Owner can partition the common areas
· Condo owners in development elect a board of directors for the homeowners’ association

· A good board will build-in extra monthly fees for a reserve fund instead of levying special assessments to pay for major expenses

· Association often has right of 1st refusal of new tenants, which means they can buy a unit ahead of a BFP if they don’t like the buyer, but this doesn’t happen often as it requires a huge reserve fund 
· A condo is a legal structure, not a physical structure, so you can condominiumize anything (e.g., house and carriage house, duplex, parking spaces)
Cooperatives
· Almost entirely unique to Manhattan

· The building is owned by a corporation; each apartment “owner” owns share in the corporation and leases their apartment from the corporation

· The corporation’s board of directors is elected by its shareholders (the tenants)

· Lease rentals are set to recover the operating costs of the building, including insurance, mortgage services, and taxes.

· Transferability of corporate stock and leases are restricted to ensure that transferees are financially capable of discharging the obligations of ownership and tenancy.

· Because the coop is covered by one blanket mortgage, the security arrangement is such that when one owner defaults on a payment, everyone else must step in to make up for it

· This is the justification for coops’ legendary intrusiveness, exclusivity, and contentiousness
Conditions, Covenants and Restrictions (CCRs) in CIDs:

· When you buy into a CID, you give up some of your legal rights; CIDs can restrict things that a municipality never could

· The size of the CID generally does not matter with respect to the enforceability of CCRs
· Common valid restrictions: color of exterior of house, landscaping, satellite dishes, children’s play equipment, can’t park in driveway, RVs/trailers, color of car, garage door closed, car work in driveway, color of drapes, no pickup trucks, no signs, pets, minimum age, no children, political signs
· Usually phrased as “protecting real estate values” … this is cover for lots of other motivations 
· Consent before sale/assignment/subleasing provisions: we know that the common law disfavors restraints on alienation of fee interests, and we also know that residential landlords are not generally held to standards of reasonableness as commercial landlords are. So a consent provision’s enforceability likely rests on whether it rises to the level of an unreasonable restraint on alienation.
	Recorded in Master Deed / Declaration of Condominium
	Imposed by Homeowners’ Ass’n
	Cooperative Apartments

	· Enforced as Real Covenants, Equitable Servitudes or Servitudes)

· Clothed with strong presumption of validity

· Invalidated only when arbitrary, violate public policy, or violate constitutional right

· Some states hold to stricter unreasonableness standard
	· Don’t attach to the property interest itself (not Real Covenants or Equitable Servitudes)
· Most states less deferential to such covenants because they are imposed after owners have acquired title

· However, valid if reasonable, but this is a loose standard (burden to community vs. benefit to community)

· Invalidated when violate public policy or some constitutional right
	· Courts usually defer to the “business judgment” of the directors of the corporation


Public Policy & CIDs
· CIDs are exclusionary

· “Quiet secession of the successful” problem; rich and successful can move into CIDs like gated communities which provide all sorts of services that municipalities traditionally provided, but vote not to pay for schools or libraries

· 3 things encourage development like this:

· Tax subsidy for homeownership

· Federal housing insurance policy

· Federal highway policy

· At the extreme end, property becomes a form of private government
Nahrstedt v. Lakeside Village Condominium Association, Inc.

Facts:  Nahrstedt bought a condominium in Lakeside Village, a 530-unit condominium.  Upon learning that she had three cats, the homeowners association attempted to enforce the community's restriction against pets, which was included in the developer's declaration and recorded with the LA recorder.  They told her she had to get rid of the cats and assessed fines against her for non-compliance. Nahrstedt sued to prevent the homeowners association from enforcing the restriction, arguing that it was “unreasonable” because her cats created no nuisance and were confined to her condo. She noted that she did not know the restriction existed when she purchased the condo.

Issues:   Can a condominium owner prevent enforcement of a use restriction that the project’s developer has included in the recorded declaration of CCRs?

Held:  Yes, the restriction is valid. Treating the restriction like an equitable servitude, it is presumptively valid unless it would be “unreasonable” to enforce it. To be “unreasonable,” the restriction would have to be wholly arbitrary, violate a fundamental public policy, or impose a burden on the use of affected land that outweighs any benefit (such as fulfilling other owners’ expectations). 

· Here, N had constructive notice by virtue of the Declaration

· Distinction between declaration of condominium and rules by the HOA (see above)
· Restrictions are assessed through reference to damage to the whole community, not to individuals

Zoning

There are two forms of government control of private property – regulation and eminent domain

· Zoning is a subcategory of regulation 

· Both have an effect on the physical value of property

· Police powers regulation does not require “just compensation” for “taking” of value 

Contrast public regulation with private CID’s use of CCRs … both an effort to control the environment, can do more with CCR because they do stuff that would be unconstitutional if done by the government

· Zoned and un-zoned cities tend to share similarities because rooted in similar visions of the city
· Garden City movement, started by Ebeneezer Howard

· Based around carefully maintained single-family residential uses 

· Identified in the USA with “Euclidean zoning”

· Segregation of uses
· Hierarchy: single family homes > apartment buildings > commercial use > industrial use

· Preference for open spaces

· Not just anti-urban, but affirmatively pro-small town 
· Zoning enables a community to define itself
Euclid v. Ambler Realty Co.

Facts:  This is the major constitutional case upholding zoning.  A comprehensive zoning plan that restricted the use and size of building in district throughout Euclid is challenged by a realty company. 

Issues:  Is it unconstitutional to enact an ordinance that establishes a comprehensive zoning plan to regulate property use?

Held:  No.  Zoning ordinances are a valid exercise of the police power and thus do not violate the constitutional protection of property rights.  

· Zoning usually works upon already-developed land; can be used to shield against undesirable developments (from the perspective of current landowners)
· This case unusual in that it involves a close-to-blank slate

· Carefully selected as a test case to challenge all zoning laws 

· Sutherland’s Analysis:  Zoning actually protects property rights 

· Analogize zoning to nuisance controls [he buys into Garden City ideology]

· Industry can increase traffic, lead people to free-ride off of open spaces, and (by implication) bring minorities where they aren’t wanted 

· Rests opinion on health, safety, morals
· Ergo, not classified as a regulatory “taking”

· A choice between values – untrammeled property rights or social values of the privileged

· Social conservatism trumps economic conservatism

· Keeping areas at low population-density keeps burden low on public services, has implications for local taxes and community life 

· “If the validity of the legislative classification for zoning purposes be fairly debatable, the legislative judgment must be allowed to control”

Non-Conforming Uses












Zoning usually acts upon preexisting uses that may not fit the new requirements 

· Zoners never try to ban immediately (constitutional takings issues)
· You also cannot just ban a use outright; but you can link it to something (e.g., distance from school)
· It is argued that non-conforming uses, if ever abandoned, are no longer authorized

· But this failed – NCU run with the land [b/c part of the value of the property]

· Zoners came up with amortization [valid in many states]
· Amortization invented because immediately banning NCUs would raise constitutional takings issues, and community did not want to tax selves to pay for getting rid of NCUs (by eminent domain)

·  It is a technique for the removal of non-conforming uses after the value of a non-conforming use has been recovered— or amortized— over a period of time. Rather than the government compensating the property user for the costs of complying, an assumption is made that compliance is impossible, and the property use is given a period of time to sell off his/her business. By selling of the business, the non-complying user is (at least in theory) made whole, so there’s no need for government compensation.”
· Factors used to assess reasonableness of amortization include:
· Length of amortization period granted
· Amount invested in property
· Amount of time needed to recoup the investment
· Number of improvements
· Public detriment caused by use
· Character of surrounding neighborhood
· Zoning ordinances receive presumptive validity 

· Rational basis scrutiny 

· If a constitutional right is violated, then strict scrutiny 
· NCUs can lead to monopolies
· Vested rights & estoppel provide additional defenses to zoning changes

· Vested rights: a proposed use might be protected if sufficient commitments have been made – plans drawn, permits obtained, site prepared, construction begun – in reliance on existing zoning requirements that are subsequently changed

· Estoppel: proposed use might be protected if developer relies on permit in good faith.

Because zoning is a legislative process and not a judicial process, courts generally give zoning ordinances the deference they give to statutes

· This means zoning ordinances are presumptively valid
· Unless a constitutional right is violated, this means ordinances are judged on a rational basis standard

· So long as the ordinance has a “rational basis,” courts defer to it, and the challenger has the burden o proof for showing otherwise

· Usually, protecting property values is the rational basis provided for zoning ordinances

· Also, generally anything that breaks with the uniformity of the neighborhood can be found to have an effect on property values, even though there is no actual empirical proof of this

PA Northwestern Distributors v. Zoning Hearing Board

Facts:  After an adult bookstore was opened, the local zoning board enacted an ordinance banning adult businesses.  Ordinance had amortization provision that gave the owner only 90 days to comply.

Issues: Is an amortization ordinance that has the effect of depriving a property owner of a pre-existing and lawful nonconforming use of her property constitutional?

Held:   No.  The amortization provision of the ordinance constitutes a “taking” of the appellant’s property without just compensation.

· This decision represents a minority rule
· Question is whether if period were longer it would be allowed

· A zoning board shall have the power to grant a variance where because of some exceptional situation of the property, the strict application of a zoning ordinance would result in undue hardship upon the developers of the property, and the variance would not substantially impair the public good and the intent and purpose of the zone plan and ordinance.

· Concurrence says that it is constitutional, but that the owner must be allowed adequate time for elimination of the non-conforming us [and to achieve a reasonable return on his investment]

Variances and Special Exceptions











Commons v. Westwood Zoning Board

Facts:  State enabling statute delegates to boards of adjustment power to grant a variance for undue hardship when the owner has first made reasonable efforts to comply and the hardship has not been self-inflicted. Owner of vacant lot wanted to build a one-family residence on the only undeveloped lot in a residential neighborhood, but lot did not meet existing zoning ordinance’s minimum lot size requirements. Owner sought a variance, which neighbors opposed, and board denied it. Owner had owned lot since 1927, and zoning ordinance was passed in 1947.
Issues:  Can a variance be denied when the applicant has demonstrated the possibility of undue hardship because of the exceptional nature of the property and the zoning board has not explained how the variance will impair the intent or purpose of the zoning plan? 

Held:  No.  A zoning board shall have the power to grant a variance where because of some exceptional situation of the property, the strict application of a zoning ordinance would result in undue hardship upon the developer of the property, and the variance would not substantially impair the public good and the intent and purpose of the zone plan and ordinance.  

· Two requirements for granting a variance:

· Undue hardship [a lax standard]

· Problem must not be one of the sufferers’ own creation
· Also, did owner take steps to try to make conformity possible
· Public good and intent of zoning plan – won’t be detrimental to the neighborhood

· If you can show this, a good chance of getting variance

· Refers to the purpose of zoning (air, light, open-space) and to a possible decline in surrounding property values 

· Objections of neighbors is important – board usually won’t grant a variance if anyone objects 

· It is important here that the issue was created before the zoning ordinance was passed

· Must submit actual plan of what you are going to build [here, remand b/c didn’t do so]

· This is a community process – notice goes out all to all neighbors  

Aesthetic Regulation












State ex rel. Stoyanoff v. Berkeley 

Facts: Stoyanoff wanted to build a hideous, ultramodern house in a traditional-looking neighborhood in Ladue, MO.  He was denied a building permit by the Architectural Board of the City of Ladue, which held that structures “detrimental to the stability of value and the welfare of surrounding property” were not permitted.  Another developer testified that a house like Stoyanoff’s would have a substantial adverse impact on surrounding property values. 

Issues:  Can a zoning ordinance be considered valid if it prohibits the building of property because it would not conform in appearance with neighboring structures?

Held:  Yes.  An ARB can deny permits when a structure would adversely affect the general welfare and property values of the community.  Here, we find an existing, comprehensive zoning plan to maintain the character of building in Ladue.  Public loss of tax base from lower tax values hurts everyone, not just neighbors.  Aesthetic concerns are not the only ones at stake here – effect on property values must be considered

· Courts regard zoning ordinances as presumptively valid [rational basis scrutiny]

· ARBs are a common part of zoning 

· In historical districts, allows preservation of whole streetscapes [not just individual buildings]

· Remember Boomer v. Atlantic [where they didn’t put beauty on the plaintiffs’ side of cost/benefit analysis] … direction of the scale tips based on which community concerns are considered
· Does Stoyanoff have a 1st Amendment right here? What is the difference between an architectural preference and expression/speech?

· Different kinds of speech merit different kinds of Constitutional protection

· Aesthetic zoning can touch on freedom of speech, but usually courts judge aesthetic zoning cases on the rational basis standard (not strict scrutiny)
Ladue v. Gilleo

Facts:  Gilleo owns a single-family house in Ladue. The conflict here concerns her ability to place a political sign, with anti-war content, in the street-facing second-story window of her house [“For Peace in the Gulf”].  The City Council, responding to an earlier injunction, passed a law prohibiting broadly-defined “signs” [with 10 exceptions and a modified variance rule].  This rule announced itself to be justified re: ugliness, visual blight, impaired property values, impingement on privacy of community, and safety/traffic concerns. 

Issues:  Is a city ordinance that prohibits homeowners from displaying virtually any signs constitutional? 

Held:  No, the ordinance violates the First Amendment. This occurs when an ordinance either prohibits too much protected speech, or too little [thereby discriminating on the basis of the signs’ message]. Here, we see a degree of under-inclusiveness.  More importantly, the ordinance goes too far – it bars political speech, in the privacy of one’s house, that cannot be effected through other means. As a result, we apply a stricter standard of scrutiny to this kind of case.

· Significance of case:

· Not all forms of expression are treated equally (but hard to draw where the line is)

· The community’s self-image is important

Exclusionary Zoning 












Communities can use exclusionary zoning to define what kind of people they want in their community
· Often derided as “keeping minorities out,” but can also be motivated by fiscal concerns (taxes)

· Correlations: lower income = increased number of children per family, increased likelihood of being a minority

· As a result of this, all of these issues (concerns about taxes, racial disparities, ordinances making it easier/harder to have children in rental units) are intertwined

· You can't ban children outright, but a municipality can do things like but a bedroom limit in place for rental housing units, limit number of rental housing units, etc.
South Burlington County NAACP v. Mount Laurel

Facts:  Mount Laurel enacted a general zoning ordinance, the effect of which is to effectively prevent low and middle income persons and families from acquiring affordable homes within that township.  It did so by almost exclusively permitting single-family dwellings of particular lot size, restricting the number of children that could live in certain types of properties, etc.
Issues: Can a municipality validly, through its land use regulations, make it physically and economically impossible to provide low and moderate income housing in the municipality for the various categories of persons who may need it or want it?  

Held:  No.  A developing municipality must, by its land use regulations, make realistically possible the opportunity for an appropriate variety and choice of housing for all categories of people who may desire to live there, including those of low and moderate income.  If not, the municipality violates substantive due process and equal protection. This is because municipalities are exercising the state’s police power, and the “general welfare” that need be considered is that of the region, and not the municipality in isolation, so long as zoning is being done exclusively by municipalities.
· Zoning can be used aggressively to exclude certain kinds of people from a community

· Exclusionary zoning often driven by either fiscal or discriminatory intent; almost always discriminatory in effect

· Results where local property taxes are main source of income for municipality

· Taxes go to services – schools, sewers, roads, emergency, etc.

· People like high services and low taxes – so have a few wealth people with low taxes … low population density ( low demand on services + wealthy folk ( high absolute revenue 

· What do we mean by the “general welfare”?

· Fine to increase the tax-base, but not by excluding most of the public 

· Also note that there are jobs available in Mount Laurel – by denying housing, we force a longer and more expensive commute for the middle and lower classes

· Some cities still require municipal employees to live w/in city bounds

· Can be a big issue as property values increase and cities decline

· Zoning is done town-by-town … if Mount Laurel and its surrounding towns can do this, will eventually force whole classes of people elsewhere [into urban centers!] 

· Basically shut lower income people out of the suburbs 

· This links up to issues in federal funding of highways (but not public transit), federal mortgage assurances [red-lining racially diverse communities], etc.

· Effects of zoning are regional, not town-by-town, and must be considered form this view 
· Note that court’s opinion only provides an obligation to new zoning developments [image: image1.png]
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