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RESPONDENT’S PRE-HEARING STATEMENT IN SUPPORT OF HIS APPLICATION FOR ADJUSTMENT OF STATUS UNDER INA § 209(a) WITH A WAIVER UNDER INA § 209(c) AND, IN THE ALTERNATIVE,

ELIGIBILITY FOR WITHOLDING OF REMOVAL, OR 

PROTECTION UNDER THE CONVENTION AGAINST TORTURE

Respondent, Mr. CLIENT (“Respondent” or “Mr. CLIENT”), by and through undersigned counsel, hereby submits this brief in support of his application for adjustment of status under INA § 209(a) with a waiver under INA § 209(c) as a matter of discretion. Furthermore, in the alternative, Respondent submits that he is eligible for withholding of removal under Immigration & Nationality Act (“INA”) § 241(b)(3), or protection under the Convention Against Torture (“CAT”). See 8 C.F.R. §§ 208.16(c)(3); 208.17
PRELIMARY MATTERS

Respondent is currently in the custody of Immigration & Customs Enforcement (“ICE”).  He is scheduled for an individual merits hearing to take place on January 10, 2017 at 1:00p.m.  Respondent and his U.S. lawful permanent resident mother, Ms. MOTHER will testify on that day. Respondent will testify in the English language and Ms. MOTHER will testify in the Arabic language. Undersigned counsel anticipates that Respondent’s direct examination will last approximately an hour and that Ms. MOTHER direct examination will last approximately an hour.  The total time needed to present Respondent’s case should be approximately three hours.

PROCEDURAL HISTORY


  On October 6, 2015, Mr. CLIENT completed his criminal sentence and was taken into custody by DHS, which then initiated removal proceedings against him. See Record of Proceedings (“ROP”).  DHS charged Mr. CLIENT as removable under INA § 237(a)(2)(A)(iii) for an aggravated felony as defined in § 101(a)(43)(G) for having been convicted of a law relating to a theft or burglary offense for which the term of imprisonment is at least one year and under INA § 237(a)(2)(C) for being convicted of firearms offense. These charges are based on allegations of Mr. CLIENT’s 2013 conviction for Burglary in violation of 720 ILCS 5/19-1(A) for which he received a sentence of three years of incarceration and his 2014 conviction for Unlawful Use of a Weapon by Felon in violation of 720 ILCS 5/24-1.1A, for which he received a sentence of two and a half years of incarceration. See ROP.  On November 16, 2015, he appeared for an initial master calendar hearing pro se and requested a continuance to find counsel.  
At his second master calendar hearing, on December 18, 2015, undersigned counsel indicated to the Court that Mr. CLIENT would seek adjustment of status with a waiver under INA § 209(c) and the IJ continued Mr. CLIENT’s proceedings to allow for the filing of this application with USCIS. On December 21, 2015, DHS filed an I-261 with the Court lodging additional charges against Mr. CLIENT’s namely, that he is removable pursuant to INA § 237(a)(2)(A)(iii) for an aggravated felony as defined in § 101(a)(43)(E)(ii) for an offense described in § 18 U.S.C. 922(g)(1)(related to firearms); § 101(a)(43)(F) for a crime of violence; § 101(a)(43)(U) for an attempt to commit a theft under § 101(a)(43)(G). See ROP. On January 19, 2016, Respondent filed his Form I-485 application for adjustment of status with a Form I-602 application by refugee for grounds of excludability. See ROP. 

On April 4, 2016, at Mr. CLIENT’s subsequent master calendar hearing, DHS orally withdrew the INA § 237(a)(2)(A)(iii) aggravated felony charge under § 101(a)(43)(F) for a crime of violence. Respondent, through undersigned counsel, admitted to the allegations and conceded the charges of removability. Respondent requested a continuance as his adjustment application was still pending with USCIS. On June 14, 2016, USCIS interviewed Respondent for his adjustment application. The application continued pending for several more months. 
On October 5, 2016, USCIS issued a decision denying Respondent’s I-485 and I-602 waiver. Subsequently, on October 24, 2016, Respondent renewed his I-485 adjustment application with I-602 waiver before the IJ, and the case was scheduled for a merits hearing to take place on January 10, 2017. See ROP.  Respondent remains in DHS custody detained at Pulaski County Jail in Ullin, Illinois.
STATEMENT OF FACTS

I. Mr. CLIENT’s Personal History

Mr. CLIENT was born in Baghdad, Iraq on DATE. Ex. A.  Mr. CLIENT’s childhood was a difficult one; growing up under Saddam Hussein’s dictatorship as an Assyrian Christian was not easy. Id.  Mr. CLIENT grew up understanding that he and his family were constantly being discriminated as a result of their ethnicity and religion. Id.  However, after the United States invasion of Iraq in 2003 life became much more difficult for Mr. CLIENT and his family as terrorists began to target Christians and other religious minorities in Iraq with violent attacks. Id.  Around 2004, Mr. CLIENT’s mother, Ms. MOTHER, who had previously been a fashion designer before the U.S. invasion, became a journalist and news anchor for an Assyrian Christian news channel called Ashur TV. Ex. A, C.  During that time Mr. CLIENT father, FATHER, worked as a mechanic. Ex. A. 

Mr. CLIENT’s childhood was cut abruptly short with the beginning of the war as he could no longer play outside or attend school. Id. Merely going outside, even if just a walk to the store, would result in encountering dead bodies or risking his life. Id. On one occasion Mr. CLIENT and his brother were nearly killed when a suicide car bomb detonated on the street as a U.S. military convoy drove through the street, killing dozens of other civilians. Id. Mr. CLIENT and his brother were not seriously injured as they were able to hide from the major blast of the explosion. Ex. A. Mr. CLIENT was hit on the thigh with debris from the explosion and was able to recover but was constantly in fear that a similar incident could result in this death. Id. Prior to 2003, Mr. CLIENT attended school. Id. However, he stopped going to school after the U.S. invasion of Iraq when he was only in sixth grade due to increase in terrorist violence. Id.  
In 2005, Mr. CLIENT’s maternal grandfather, Mr. GRANDFATHER, was killed by a suicide car bomb while he was at work. Ex. D. After his grandfather’s death, Mr. CLIENT and his two younger brothers were no longer allowed to play outside. Ex. A. Their only means of entertainment was playing video games inside the house Id. Then in 2006, as the terrorist attacks increased again Mr. CLIENT’s family’s church was bombed. Id.  Mr. CLIENT lost relatives and neighbors in similar suicide bombing attacks of Assyrian Christian churches. Id. His family stopped going to church out of fear that they would meet the same fate. Id. Around 2007, Mr. CLIENT’s mother and father divorced. Id. Ms. MOTHER grew tired of her husband’s physical abuse and his lack of financial support and decided to divorce him. Ex. B. 

Then in 2009, Ms. MOTHER, Mr. CLIENT’s mother, still working as a news anchor for the Assyrian Christian news channel, received a threatening letter at the family’s home. Ex. A, B.  The envelope included three bullets and a message threatening her for her work as a reporter for the Assyrian news channel and stating that she and her family should leave the country or face the consequences. Id. Mr. CLIENT, his mother and siblings immediately left their home and moved in with Ms. MOTHER brother in a different neighborhood in Baghdad. Id. Ms. MOTHER began to prepare for the families departure to Turkey where they would seek refugee status to the United States. Id. A few days after Mr. CLIENT and his family left their home, they received a call from their neighbors that their home had been raided and ransacked by terrorists who appeared to have taken the family’s photos. Id. A few weeks later Mr. CLIENT, his mother and his two younger siblings arrived in Turkey where they waited for several months before they were approved to come to the U.S. as refugees. Ex. A, B, E. 

On June 1, 2010, the family arrived in Chicago, Illinois. Ex. A.  Once in Chicago they were reunited with his maternal grandmother and aunt who had come as refugees after his aunt was also threatened by terrorists. Ex. B.  Mr. CLIENT was nearly 17 years old when he enrolled as a freshman at West Chicago high school. Ex. A.  He did not speak English and was far behind his peers in all subjects since he had stopped attending school from about the time he 10 years old in Iraq. Id. Mr. CLIENT liked attending school and learned English quickly. Id.  However he dropped out after a few months so that he could work in a factory with his mother to help support his two younger siblings and his single mother. Id.  

In April of 2011 he began dating a girl by the name of NAME. Id.  She became pregnant and moved in with him and his family soon thereafter. Id.  On January 29, 2012 the couple’s son, SON, was born while Mr. CLIENT continued to work at MSI to support his baby and girlfriend. Id.  

On May 25, 2012, Mr. CLIENT was arrested for burglary after he unlawfully entered into his neighbor’s house and took a laptop because she had refused to pay him for some landscaping work he had recently done for her. Id.  He pled guilty to burglary and was initially sentenced to two years of probation. See Criminal History Chart.  However he later violated his probation and was sentenced to three years imprisonment. Id.   

After he was released from prison on March 8, 2013 he met a friend who was also Assyrian Christian and who introduced him to other Assyrian Christians who were all part of the Latin Kings gang. Ex. A. Without knowing what the gang was about Mr. CLIENT decided to join as he liked spending time with his new Assyrian Christian friends. Ex. A. During this time Mr. CLIENT, a tattoo artist and tattoo enthusiast with many tattoos, who already had tattoos of an Assyrian flag and a cross on his arms, also acquired several tattoos related to the Latin Kings, including several tattoos on his face and back of his neck. Id. After of less than a year of being in the gang he decided to quit. Id. He did not have time to hang out with his friends in the gang as they wanted him to because he had to work and take care of his son. Id.  He told his fellow gang members that he wanted to get out of the gang and he was beaten out. Id.  The beating was so severe that Mr. CLIENT’s spleen was ruptured and he had to receive emergency surgery to remove his spleen. Ex. A, “Mr. CLIENT’s medical records”. After leaving the gang Mr. CLIENT began the painful process of having the gang tattoos on his face removed via a laser procedure. Ex. A. He attended one session of laser removal to begin to removal the “L” on his face. Id. 
Then on July 7, 2014 he was arrested for unlawful use of a weapon by a felon. Id. One of his Assyrian friends had asked Mr. CLIENT to keep his gun for him after the friend was kicked out of his own home by his parents. Id.  On the day that Mr. CLIENT was arrested his friend had called Mr. CLIENT to tell him that he wanted his gun back. Id.  Mr. CLIENT was standing outside of his house waiting for his friend to pick up the gun when a police officer questioned and searched him finding the gun. Id. He pled guilty to unlawful use of a weapon by a felon and was sentenced to thirty months jail and served fifty percent. Id.  On October 6, 2015 Mr. CLIENT was transferred to immigration custody and placed in removal proceedings. 

II. Country Conditions in Iraq
A. Historical Background of Christians in Iraq

Christians have lived in what today is known as Iraq since the beginning of Christianity. Ex. G.  Most Christians in Iraq call themselves Assyrians, Chaldeans, Syriac. Id.  They are all different names for the common ethnicity that joins the people that lived between the Tigris and Euphrates Rivers thousands of years before Christ. Id.  Even after the arrival of Islam Christians continued to live in that area of the world as a protected people, dhimmi. Id.  They had to be subservient to the Islamic ruler but were allowed to observe practices that Muslims could not such as drinking alcohol and eating pork. Id.  Some Muslim rulers tended to be more tolerant of minorities such as Christians than others. Id.  For about 1,500 years these different religions coexisted in the region. Id.  

The population of Christians in the Middle East has continued to decline since the fall of the Ottoman Empire until the present day. Ex. G.  The violence waged by the nationalist Young Turks against the Armenians, Assyrians and Greeks, most of whom were Christian, led to many Christians seeking refugee in Iraq and Syria where they were often protected by authoritarian regimes. Id.  

Under Saddam Hussein’s Iraq was ruled by the Baath Party, a secular government. Saddam Hussein himself was a Sunni Muslim while Sunnis were a minority that comprised about 35 percent of Iraqis. Ex. H. Other minorities, including Christians, felt more protected under Saddam’s regime than they do today. Id.  Under Saddam’s regime Christians understood that as long as they did not get involved in politics and merely supported the status quo, the ruling party would simply let them be. Id.  

B. The U.S. Invasion of Iraq in 2003

On March 19, 2003 former President George W. Bush announced the start of “Operation Iraqi Freedom.”  Ex. I.  The purpose of the mission was to rid Iraq of its tyrannical dictator, Saddam Hussein, and eliminate Hussein's ability to develop weapons of mass destruction.  Id.  Currently, however, Iraq has a series of human rights issues.  Per the Department of State’s most recent country report on Iraq, these include politically motivated sectarian and ethnic violence, which have deepened societal divisions and weakened the government; torture and abuses by government actors and illegal armed groups; and a lack of governmental transparency, intensified by widespread corruption at all levels of government and society. Ex. J.  

U.S. military operations ended in mid-December 2011, nearly nine years after the start of the Second Gulf war in Iraq. Ex. ​​K.  Since the start of the new Republic, Shiite Muslims have been the dominant political force in the new political regime in Iraq. Ex. L. This is a direct result of the American led overthrow of Saddam Hussein’s brutal regime, where Sunni Muslims dominated the political and social sphere. Id.  Unfortunately, the Iraqi government has been unable to reduce sectarian violence, and there are growing signs of fragmentation within Iraq.  Ex. J.  Furthermore, while the current Iraqi government itself states that it does not target and kill innocent civilians, armed Islamic militants that it supports and arms have done so. Id. 

More than 24,000 civilians were killed or injured by the sectarian violence across the country in 2014. Ex. M. That was nearly twice as many as were killed in 2013. Id. The number of civilian deaths has risen exponentially in the last couple of years due to an increase in sectarian violence. Id.  Tensions and sectarian violence is an all time high, the country nearly at the brink of an outright civil war. Ex. O. 

Iraqi Christians have been left particularly vulnerable and have been increasingly targeted by the religious extremists and terrorist attacks by ISIS since U.S. military forces left Iraq in 2011. Ex. P. Today the population of Christians in Iraq has declined to 300,000 from 1.5 million under Saddam Hussein’s regime as hundred of thousands have had to flee the country due to the increasing violence. Ex. Q.  Moreover, since 2004, more than 100 Christian churches have been bombed or destroyed by violent attacks. Ex. R, S, T. 

C. The Rise of the Islamic State (ISIS) and Its Persecution of Christians in Iraq

Al Qaeda in Iraq (“AQI”) (currently known as the Islamic State of Iraq and the Levant, “ISIL” or Islamic State of Iraq and Syria, “ISIS”), led by Abu Bakr al-Baghdadi, has taken personal credit for a series of terrorist attacks in Iraq since 2011. Ex. U. ISIS was founded in 2003 as a reaction to the American-led invasion and occupation of Iraq. Ex. V.  It has been responsible for the deaths of thousands of Iraqi civilians, members of the Iraqi government, and its international allies. Id.  Because of these constant deadly attacks on innocent civilians by Islamic militants, both the Iraqi government and the U.S. government have recognized the serious threat posed by al Qaeda and other terrorist groups.  Id.  

The Islamic militants are composed of Muslims from the Sunni sect. Ex. W.  These Islamic Sunni militants are determined to regain the leverage they had lost in their war against the American forces. Id. Although the United States removed a brutal dictator from power, it left behind a nation that now serves as a breeding ground for Sunni terrorists that are spread out throughout the region. Id. These frequent attacks have made Iraqis accustomed to living a life of fear, not knowing if they will live to see another day.  Ex. X. 

Particularly, beginning in June 2004, ISIS started implementing guerilla-style tactics using rocket-propelled grenades and small arms. Ex. W.  In addition, they gained worldwide notoriety for beheading Iraqi and foreign hostages and posting gruesome videos of these beheadings on the Internet. Id. The United Nations Mission in Iraq estimates that 1300 civilians were killed across Iraq in August of 2015 alone reflecting a steadily increasing number of casualties.  Ex. M. 
Despite all of the constant violence, the Iraqi people have lost hope in the security forces to protect them. Id. The United States has spent tens of billions of dollars on Iraq trying to develop a capable security force that could create and maintain stability.  However, Iraqis now have a security force not only incapable of providing security, but also prone to corruption and extortion. Ex. Y.  Without a doubt, Iraqi citizens have suffered extreme violence for years.  However, since the 2013, the intensity of attacks on civilians has dramatically increased. Ex. Z. 

Even more, these terrorists are targeting religious and minorities such as Christians, Shabak, Turkmen and Yezidis. Ex. J. As ISIS militants have gained control of smaller towns and larger cities across the Nineveh plains of northern Iraq they have sought to eradicate these religious and ethnic minorities, which have historically resided in the region. Ex. G.  In June 2014, ISIS fighters gained control of Mosul, the second largest city in Iraq and the city with the highest Christian population in Iraq. Ex. Q.  Hundreds of Christian families were forced to flee when threatened with death if they did not abide by ISIS’s decree. Ex. AA.  Under ISIS rule Christians would either be forced to convert to Islam, pay a fine or “die by the sword.” Ex. AA, BB.  Three days before ISIS issued its edict ISIS militants began placing marks on minorities’ properties to designate them as Christians, Shia Shabak or Shia Turkmen and levying a “jihad tax” on the few remaining Christian merchants. Ex. BB.  Moreover, ISIS also took over the Mosul properties of the Iraqi Chaldean Catholic archdiocese as well as the Church of St. Ephrem, the seat of the Syriac Orthodox archbishopric. Id. The area is by many accounts nearly empty of Christians today. Ex. AA.  Islamic militants have forced out most of the area’s 120,000 Christians, many of them who sought temporary refuge in the nearby semi-autonomous Kurdish region. Ex. CC. 

Many reports have referred to ISIS systematic roundups, expulsions and targeting of individuals based on their ethnic and religious beliefs a form of cleansing or genocide. Ex. BB, DD.  ISIS has also reinforced its message to ethnic and religious minorities that there is no place for them in Iraq by systematically destroying their places of worship and cultural heritage, including defacing or removing statues and destroying churches. Ex. BB, EE.  In December 2014, ISIS beheaded several Christians who refused to convert to Islam. Ex. FF.

Despite over ten years of war, ISIS remains stronger than ever as neither the security forces of Iraq nor the Iraqi government as a whole has been able to prevent further attacks. Ex. J. 

D. Deadly Danger for Journalists in Iraq

Since 2003, Iraq has become one of the most dangerous places on earth for journalists. Ex. GG.  Many have died as casualties of war while covering the war or traveling throughout the country. Ex. HH.  However, others have been threatened with death or killed because of their work and their criticism of government leaders or religious extremists everywhere from Baghdad to smaller towns across Iraq. Id.   ISIS in particular has made an effort to target journalist and limit freedoms of the expressions and the press. Ex. J, II, JJ.  Since its June 2014 take over of Mosul, ISIS has abducted approximately 48 journalists, media assistants and students of journalism. Ex. II.  Reports indicate that at least 13 of them were executed by ISIS after being accused of “treason and espionage.” Ex. II. 

After its major offensive leading to the capture of Mosul on June 10, 2014, ISIS also identified and took control of the media in different parts of the city. Id.  Militants seized control of the headquarters of all media buildings and their equipment, with special focus on radio stations and TV channels. Id.  ISIS troops occupied different media headquarters to protect them from any damage that might be caused in the fight against the remaining Iraqi forces. Id.    Subsequently ISIS has used that equipment, TV channels and radio stations, captured to broadcast religious sermons, bulletins, lectures and speeches by its leader, Abu Bakr Al-Baghdadi. Id.  
STATEMENT OF LAW

I. Respondent is Eligible for Adjustment of Status under INA § 209(a) with a § 209(c) Waiver and Merits this Relief in the Interest of Discretion. 

Individuals with convictions involving moral turpitude are prima facie inadmissible to the United States on criminal grounds. INA § 212(a)(2)(A)(i)(I).  However, the Attorney General may waive this ground of inadmissibility for refugees seeking to adjust their status to lawful permanent resident. INA § 209(c). The INA explicitly states that the Attorney General may grant such a waiver “for humanitarian purposes, to assure family unity, or when it is otherwise in the public interest.” Id.  

A. Mr. CLIENT is Eligible for a Waiver under INA § 209(c) Because He Is a Refugee Whose Criminal Offenses May Be Waived.
Under INA § 209, Congress has authorized the Attorney General to waive a refugee’s inadmissibility, notwithstanding certain otherwise disqualifying convictions, “for humanitarian reasons, to assure family unity, or when it is otherwise in the public interest.”  See INA § 209(c).  Refugees are eligible to apply for a § 209(c) waiver of certain grounds of inadmissibility based on criminal offenses, aside from inadmissibility under INA § 212(2)(C) based on having committed a drug trafficking offense. See INA §§ 209(c); 212(2)(C).

Mr. CLIENT entered the United States as a refugee under INA § 207 on June 1, 2010.  See Notice to Appear (October 6, 2015).  He seeks to waive his inadmissibility under INA §§ 212(a)(2)(A)(i)(I) (crimes involving moral turpitude) and 212(a)(2)(B) (aggregate sentences of more than five years).  These convictions may be waived under INA § 209(c) because they do not fall under one of the limited exceptions to waivers and therefore, he is eligible to apply for a waiver of inadmissibility of his criminal convictions.    

B. Mr. CLIENT’s Waiver Should Be Granted Because the Equities in His Favor Outweigh His Criminal Offenses

In evaluating whether to grant adjustment of status with a § 209(c) waiver to a refugee who has been convicted of a crime, the adjudicator must balance the gravity of the applicant’s offense against the equities in the case.  Specifically, the adjudicator must consider whether the refugee seeking adjustment of status with a waiver warrants this grant based on humanitarian grounds, family unity, and/or public interest in the refugee’s presence in the United States.  See INA § 209(c).  In certain limited circumstances, the adjudicator may apply a heightened standard due to the violent or dangerous nature of the refugee’s crime.  See Matter of Jean, 23 I&N Dec. 373, 383 (A.G. 2002). As outlined below, Mr. CLIENT merits a grant based on both humanitarian and family unity considerations.  

1. Mr. CLIENT Merits the Waiver on Humanitarian Grounds Because of the Persecution he and his Family Suffered in Iraq and Would Suffer in the Future if Removed to Iraq on Account of him Being an Assyrian Christian and his Mother Being a Former Journalist


Mr. CLIENT is likely to face persecution and torture if removed to Iraq and therefore merits the waiver on humanitarian grounds.  Mr. CLIENT was born to an Assyrian Christian family in Baghdad, Iraq. Ex. A. He is ethnically Assyrian and he grew up as a Christian Id.  Mr. CLIENT’s name is a Christian name and thus he could readily be identified as being Christian or at minimum non-Muslim. Id.  Furthermore, Mr. CLIENT has several tattoos on his body that identify him as such.  Ex. A. He has both an Assyrian flag and a cross on his arm. Id.  

Moreover, his family experienced past persecution based on the fact that they are Assyrian Christian and that his mother worked as an anchor and journalist for an Assyrian news channel called Ashur TV, in Baghdad. Id.  However, even before his family was directly targeted, their church in Baghdad was bombed and they stopped going church for fear that they would be killed. Id.  His family received direct threats because of his mother’s work as a journalist, including a message with three bullets enclosed in the envelope threating them to either leave or be killed. Id.  After his family fled their home because of the threat, his home was ransacked by terrorists. Id.  Once this happened his mother took Mr. CLIENT and his siblings to Turkey where they sought to come to the U.S. as refugees. Ex. A, B. 


Furthermore, Mr. CLIENT will further face persecution as a result of his association with the United States and therefore, merits the waiver on humanitarian grounds. Ex. A.  Now that Mr. CLIENT has lived in the U.S. for five years if were forced to go back to Iraq he would be identified as being Americanized because of the manner of speaking he has adopted, in addition to the tattoos on his face. Id.  It is very unusual in Iraq for individuals to have tattoos. Ex. KK. It is frowned upon by the culture and different religions including Islam to desecrate one’s body with tattoos. Id. Furthermore, tattoos are associated with the West and the U.S. in particular throughout popular culture. Id.  Even if Mr. CLIENT can try to hide the tattoos on the rest of his body he will not be able to hide the tattoos on his face. Ex. A. Moreover, Mr. CLIENT’s immediate family members are here in the United States, suggesting their sympathy with a government other than that of Iraq. Ex. A.  Additionally, given that Mr. CLIENT lived in the United States for 5 years, it is likely the Islamic State may target him because of his actual sympathy with the United States.  As the country conditions in Iraq above describe, Christians are being systematically targeted throughout Iraq, churches are being bombed and destroyed, and Christians are forced to convert or flee their homes or be killed by ISIS and other Islamic extremists. See infra § Statement of Facts. Several reports have acknowledged that ISIS is engaging in ethnic and religious cleansing in parts of Iraq where Christians have historically lived. Id.  Given the likelihood persecution and torture, Mr. CLIENT merits the waiver on humanitarian grounds.


Moreover, Mr. CLIENT faces a likely risk of death given the overall instability and violence in Iraq. See infra § Statement of Facts.  Although foreign governments have worked together to combat the Islamic State, the violence against civilians continues and Iraq does not have the infrastructure to support those fleeing violence. Id.  If Mr. CLIENT were to return, he has no one to live with and would most likely be displaced without the possibility of seeking refuge in another country. Ex. A. Mr. CLIENT faces almost certain displacement if removed to Iraq, suggesting he will have no ability to protect himself and may be targeted by the Islamic State.  Id.  Given these dangers Mr. CLIENT faces in Iraq, Mr. CLIENT merits the waiver on humanitarian grounds. 


Mr. CLIENT asks that USCIS consider these critical humanitarian factors in deciding whether to grant him a waiver.  

2. Mr. CLIENT Merits the Waiver on Family Unity Grounds Because Mr. CLIENT’s Entire Family Resides in the United States and Mr. CLIENT’s Removal Would Separate Him Permanently from His Family and Cause a Negative Emotional Impact


Additionally, Mr. CLIENT merits a waiver on family unity grounds given that his separation from his family will cause a further negative emotional impact on him and his family.  When he was sixteen years old, Mr. CLIENT’s and his family fled from Iraq to Turkey and then were admitted to the U.S. are refugees. Ex. A.  Mr. CLIENT came to the U.S. with his mother and two younger siblings and they all reside in the U.S. as lawful permanent residents. Ex. A, B, E, F.   Most importantly, Mr. CLIENT has a young son, SON, who was born in the United States and is thus a U.S. citizen. Ex. A.  Mr. CLIENT recognizes that his actions have placed him in this situation where he risks permanent separation from his family and he thus regrets his actions. Id.  Moreover, his mother Ms. MOTHER would suffer untold emotional hardship if Mr. CLIENT, was deported to Iraq, a country where he faces certain harm or even death. Ex. B. 


Furthermore, Mr. CLIENT merits a waiver on family unity grounds given his lack of familial support in Iraq.  All of his mother’s family fled Iraq, most of them reside in the U.S. as they were also admitted as refugees and are now lawful permanent residents. Ex. E, F.  Furthermore, Mr. CLIENT lost contact with his abusive father after his mother divorced his father in 2007.  Ex. A.  Mr. CLIENT has not heard from him and he assumes that his father is dead. Id. He has also not been in contact with his father’s side of the family. Id.  Given the lack of familial support in Iraq, Mr. CLIENT merits a waiver on family unity grounds.  Mr. CLIENT asks that USCIS consider these critical family unity factors in deciding whether to grant him a waiver. 

3. Respondent’s waiver should be granted because his presence in the U.S. is in the public interest. 

Although Mr. CLIENT has been convicted of two serious offenses, his convictions for burglary and possession of a firearm by a felon are non-violent offenses. Moreover, he has acknowledged his wrongdoing and served his sentence. See Exh. A. At present, Mr. CLIENT is merely 23 years old and still has his entire life ahead of him. See id.  He has learned much from his mistakes and pledges to stay out of trouble in the future. See id.  If allowed to remain in the United States, he plans to return to school to become an auto mechanic. See Exh. A.  The Court should consider the public interest of allowing Mr. CLIENT– who wants nothing more than to be a good son, brother and father to his family and a productive member of our society– to remain lawfully in the United States so that he can continue having a supportive role in his family. Id

C. The Grounds of Inadmissibility Based on Public Charge Do Not Apply Because Mr. CLIENT Is a Refugee

In 2010, the United States admitted Mr. CLIENT as a refugee and, as a result, the grounds of inadmissibility based on the possibility that he would become a public charge do not apply in the instant case. See INA § 209(c). 

D. Respondent Merits Adjustment of Status in the Exercise of Discretion.

Respondent moreover submits that he merits adjustment of status in the exercise of discretion.  He admits that he has committed serious offenses in the United States, he was still very young when he committed his offenses and he is very remorseful for his actions. However, Mr. CLIENT asks that the Court consider his past hardships, including his family past persecution in Iraq and the likelihood that he would suffer future persecution in Iraq on account of his ethnicity and religion. Furthermore, he asks that the Court consider his immediate family ties in the United States, in finding that he merits adjustment of status notwithstanding his criminal record in the United States. 

II. Alternatively, Respondent Qualifies for Withholding of Removal Under INA § 241(b)(3). 
In order to qualify for withholding of removal under INA § 241(b)(3)(A), Respondent must show that he faces a “clear probability of persecution.” INS v. Stevic, 467 U.S. 407, 430 (1984).  To do so, he must show that “it is more likely than not that he would be subject to persecution” in the country in which the applicant would be returned. Id. at 429-30.  Unlike asylum, withholding of removal is a mandatory form of relief once the applicant meets the statutory test; the applicant cannot be deported to the country in which persecution is claimed. See Maldonado-Cruz v. INS, 883 F.2d 788, 793 (9th Cir. 1989) (overruled on other grounds).

An applicant for withholding of removal moreover must show that he is a “refugee” within the meaning of INA § 101(a)(42)(A), defined as:
Any person who is outside any country of such person’s nationality… who is unable or unwilling to avail himself of the protection of that country because of persecution or well-founded fear of persecution on account of race, religion, nationality, membership in a particular social group, or political opinion.

INA § 101(a)(42)(A); 8 U.S.C. § 1101(a)(42)(A).  An applicant for withholding of removal merits protection from persecution by the Government, or by groups the government cannot or will not control.  See Chitay-Pirir v. INS, 169 F.3d 1079, 1081 (7th Cir. 1999).   

In this case, Respondent qualifies as a refugee due to the past persecution he has suffered and the likelihood of future persecution that he will suffer if returned to Iraq on account of his Christian and Assyrian ethnicity.  
C. Mr. CLIENT Is Entitled to a Presumption of Future Persecution in Iraq, and the Government Is Unable to Rebut This Presumption. 

1. As a Child, Mr. CLIENT Suffered Past Persecution on Account of being an Assyrian Christian. 

The Seventh Circuit has also recognized that there are situations in which a child may be considered the victim of persecution though he suffered less harm than would be required for an adult. Kholyavski v. Mukasey, 540 F.3d 555, 570 (7th Cir. 2008); Liu v. Ashcroft, 380 F.3d at 314.  In Kholyavski, the Seventh Circuit stated, “In assessing whether incidents cross the line from harassment to persecution, we look not only at the nature of the abuse that the individual endured, but also the age of the petitioner at the time the events took place.” 540 F.3d at 570.  The Court quoted the Guidelines for Children’s Asylum Claims, which advise that “‘harm a child fears or has suffered … may be relatively less than that of an adult and still qualify as persecution.’” Id. (quoting Guidelines for Children’s Asylum Claims, INS Policy and Procedural Memorandum from Jeffrey Weiss, Acting Director, Office of Int’l Affairs, to Asylum Officers, Immigration Officers, and Headquarters Coordinators (Asylum and Refugees) 14, (Dec. 10, 1998) (available at 1998 WL 34032561)).  The Guidelines further note that discriminatory practices and experiences that accumulate over time or increase in intensity may rise to the level of persecution.  Guidelines at 14 (citing INS Basic Law Manual).  

Mr. CLIENT is able to demonstrate that he suffered past persecution on account of a protected ground. Mr. CLIENT and his family are Assyrian Christian. See Exh. A, B. They were persecuted on the basis of their religion. The church that his family attended was bombed and destroyed by Islamic religious extremists. See Exh. A. His family was forced to flee after they received death threats because of his mother’s work as a journalist for an Assyrian Christian news channel. See id.  To the extent that Mr. CLIENT suffered the consequences of the attack on his family’s church and the death threats that forced his family to move he suffered persecution. See Rodriguez-Matamoros v. INS, 86 F.3d 158 (9th Cir. 1996) (finding past persecution of pro-Somoza Nicaraguan on basis of political beliefs in part due to threats to applicant and her family and applicant’s witnessing her sister being abducted and killed). 

Because Mr. CLIENT’s persecution is on account of his ethnicity and religion he is able to establish a nexus between his protected ground and past persecution. See Exh. A, B, H-Z.  It has been well documented that Islamic extremists are targeting Christian churches and ethnic minorities in a jihadi war. See Exh. H-Z. 

2. DHS Is Unable to Rebut a Presumption of Future Persecution Should Respondent Be Removed to Iraq.
As Mr. CLIENT suffered past persecution on account of being an Assyrian Christian Iraq. 8 C.F.R. § 208.16(b)(1)(i), 1208.16(b)(1)(i).  It is the government’s burden to show that there has been a fundamental change in circumstances such that the basis of Mr. CLIENT’s fear is no longer well-founded or that he could safely relocate in Iraq, consistent with 8 C.F.R. § 208.13(b)(3)(ii); 8 C.F.R. § 208.13(b)(1)(i)(A) and (B); see Matter of Chen, 20 I&N Dec. at 18.  The Government cannot meet this burden. As described in the Statement of Facts, supra, members of the Assyrian Christian community are at grave risk of death in Iraq today on account of their religion and ethnicity. See supra, Statement of Facts.  U.S. Moreover, because Islamic extremism is rampant throughout Iraq, and because the only language that Mr. CLIENT speaks is Assyrian and his body is covered in tattoos reflecting his religion and ethnicity, internal relocation is not a viable option for him. 
D. In the Alternative, Respondent Has Independently Established a Likelihood of Persecution if Returned to Iraq.   
Respondent maintains that he has established past persecution and is thus entitled to a presumption of future persecution.  However, Respondent is also able to show, independent of past persecution, that he faces a likelihood of persecution on account of him being Assyrian Christian. 
1. The Iraqi Government Cannot Control Those Who Would Persecute Respondent.
Despite the formation of a new Iraqi government following the 2003 U.S. invasion in Iraq, the government of Iraq remains unable to quell the constant, extreme violence within Iraq at the hands of Islamic extremists, including ISIS, and the Iraqi people have lost hope in the security forces to protect them. See supra, Statement of Facts.   The United States has spent tens of billions of dollars on Iraq trying to develop a capable security force that could create and maintain stability, and yet Iraqis today have a security force not only incapable of providing security, but also prone to corruption and extortion. See supra. ISIS’s take over of Mosul, in 2013, Iraq’s second largest city by ISIS reveals that Iraq's security forces are outmatched against foes such as Al Qaeda, which is responsible for the majority of the killing in Iraq.  Indeed, since the beginning of 2013, the intensity of attacks on civilians has dramatically increased. See supra. Despite more than ten years of war, al Qaeda remains stronger than ever as neither the security forces of Iraq nor the Iraqi government as a whole has been able to prevent further attacks. See supra.  
Moreover, as Respondent’s family was threatened to death by Shia militants himself on account of his families ethnicity, religion and his mother’s work for an Assyrian news channel, Respondent also faces future persecution at the hands of Shia militias.  These Shia militias have only grown in power and influence in Iraq over time as the Iraqi government armed and empowered them to work along side the Iraqi security forces against ISIS.  However, the Iraqi government now acknowledges that it has lost control over the Shia militias and cannot prevent them from engaging in extra judicial killings and other human rights abuses against civilians. 
E. Mr. CLIENT’s Convictions Do Not Constitute a Particularly Serious Crime. 

Furthermore, Mr. CLIENT has not been convicted of a particularly serious crime. Mr. CLIENT’s most serious criminal conviction are a was follows: in February 2013, he was convicted of burglary in violation of 720 ILCS 5/19-1A and was sentenced to 3 years to serve at 50 percent; in August 2014, he was convicted of unlawful use of weapon by a felon, in violation of 720 ILCS 5/24-1.1-A and was sentenced to 30 months in IDOC to serve at 50 percent. 

As stated in INA §241(b)(3)(B)(ii),  “an alien who has been convicted of an aggravated felony (or felonies) for which the alien has been sentenced to an aggregate term of imprisonment of at least 5 years shall be considered to have committed a particularly serious crime.” Mr. CLIENT concedes that his conviction for Illinois burglary with a 3-year sentence is an aggravated felony. However, Mr. CLIENT argues, herein, that his conviction for unlawful use of weapon by a felon is not categorically an aggravated felony as defined under § 101(a)(43)(E)(ii) for an offense described in § 18 U.S.C. 922(g)(1)(related to firearms) because Illinois implements a broader definition for firearm than the federal definition. Thus, as Mr. CLIENT’s offense for unlawful use of weapon by a felon is not an aggravated felony, the 30-month sentence that he received for that offense is not properly aggregated to his sentence for his burglary conviction. Therefore, Mr. CLIENT has not been convicted of a particularly serious crime. 
1.  Mr. CLIENT’s conviction for Illinois unlawful possession of a weapon by felon is not categorically an offense involving a firearm as defined in 18 U.S.C. § 921(a) 

Mr. CLIENT’s conviction for unlawful use of weapon by a felon is not categorically an aggravated felony as defined under § 101(a)(43)(E)(ii) for an offense described in § 18 U.S.C. 922(g)(1)(related to firearms) because Illinois implements a broader definition for firearm than the federal definition. Additionally, although Mr. CLIENT’s statute of conviction may be divisible with respect to the type of weapon involved in the offense, it is not divisible with respect to the type of firearm involved.  Thus, while the Court can utilize the modified categorical approach to determine that Mr. CLIENT’s weapon was a firearm under Illinois law, the Court cannot further utilize the modified categorical approach to determine the type of firearm involved in his conviction.

Respondent’s statute of conviction reads as follows:

It is unlawful for a person to knowingly possess on or about his person or on his land or in his own abode or fixed place of business any weapon prohibited under Section 24-1 of this Act or any firearm or any firearm ammunition if the person has been convicted of a felony under the laws of this State or any other jurisdiction.

720 ILCS 5/24-1.1(a).  In turn, Illinois defines a “firearm” as “any device by whatever name known, which is designed to expel a projectile or projectiles by the action of an explosion, expansion of gas or escape of gas…” 430 ILCS § 65/1.1 (emphasis added).

At the outset, Mr. CLIENT acknowledges that the Seventh Circuit has previously held that his exact statute of conviction is an aggravated felony as described at INA § 101(a)(43)(E)(ii), finding that this offense is an offense described at 18 U.S.C. § 922(g)(1).  Negrete-Rodriguez v. Mukasey, 518 F.3d 497, 502 (7th Cir. 2008).  He notes, however, that Negrete-Rodriguez predated the Supreme Court’s decisions in Moncrieffe v. Holder and Descamps v. United States, which clarified when a statute is divisible such that courts may apply the modified categorical approach.  See Moncrieffe v. Holder, 133 S. Ct. 1678 (2013); Descamps v. United States, 133 S. Ct. 2276 (2013).  Indeed, whether Illinois’s firearm definition is overbroad was not even at issue in Negrete-Rodriguez; the case instead revolved around whether the Illinois offense is described at 18 U.S.C. § 922(g)(1) even though it does not contain an interstate commerce element. Negrete-Rodriguez, 518 F.3d at 501.

A person is deportable for an aggravated felony as described at INA § 101(a)(43)(E) if  he has been convicted of an offense described in certain federal firearms provisions, including various subsections of 18 U.S.C. §§ 922 and 924 and Internal Revenue Code § 5861.  18 U.S.C. § 921(a) defines the term “firearm” as used in 18 U.S. Code Chapter 44, 18 U.S.C. §§ 921-931.
  

The U.S. Code defines a “firearm” as “any weapon which will or is designed to, or may readily be converted to expel a projectile by the action of an explosive; (B) the frame or receiver of any such weapon; (3) any firearm muffler or firearm silencer; or (D) any destructive device." 18 U.S.C. § 921(a)(3). A destructive device is further described as any explosive, any weapon other than a shotgun or shotgun shell, “by whatever name known which will or may be readily converted to expel a projectile by the action of an explosive or other propellant...which has any barrel with a bore of more than one-half inch in diameter.”  18 U.S.C. § 921(a)(4).  

Circuit courts interpreting this federal firearms provision have determined that certain devices do not meet this definition. For example, the First, Fourth and Seventh Circuits have concluded that a “BB” or pellet gun, “that uses air or carbon dioxide pressure to expel a projectile”, and not an explosive, is not a firearm. See United States v. Brown, 117 F.3d 353, 354 (7th Cir. 1997)(citing to 18 U.S.C.S. Appx. § 1B1.1
 which states “a weapon, commonly known as a “BB” or pellet gun, that uses air or carbon dioxide pressure to expel a projectile is a dangerous weapon, but not a firearm”); United States v. Crooker, 608 F.3d 94, 96 (1st Cir. 2010)(clarifying that 18 U.S.C. § 921(a)(3)(A) does not include an air rifle since it is operated by compressed air); see also United States v. Davis, 202 F.3d 212, 218 n.8 (4th Cir. 2000)(reiterating that a “BB” or pellet gun is not a firearm).  


By contrast, Illinois law broadly defines a firearm as “any device by whatever name known, which is designed to expel a projectile or projectiles by the action of an explosion, expansion of gas or escape of gas…” 430 ILCS § 65/1.1 (emphasis added).  This definition expressly includes devices that expel projectiles through air pressure in addition to devices that require an explosion, a significant distinction from the federal definition.  Although the Illinois definition does include some exceptions, it nonetheless encompasses other weapons that are not in the federal definition.
  Because Illinois defines “firearm” more broadly than the U.S. Code, firearms offenses in Illinois are categorically broader than firearms offenses referenced in the INA.  

2. Since the State of Illinois is not required to specify the type of firearm for prosecution under 720 ILCS § 5/24-1.1A, Mr. CLIENT’s statute of conviction is not divisible with respect to the type of firearm involved. 
Under the categorical approach, a court may not consider an individual’s underlying conduct to determine whether the statute of conviction meets the generic offense. Taylor v. United States, 495 U.S. 575, 600-603 (1990); Shepard v. United States, 544 U.S. 13, 19-23 (2005).  Instead, a court must determine “whether the ‘state statute defining the crime of conviction” categorically fits within the ‘generic’ federal definition of” the corresponding generic crime. Moncrieffe, 133 S. Ct. at 1684. 


 The modified categorical approach only applies when it is unclear which elements played a part in an individual’s offense.  In that instance, a court may consult a “limited class of documents” solely to determine the elements that formed the basis of the defendant’s conviction.  Descamps, 133 S. Ct. at 2281.  Courts may not consult these external documents simply because the statute is overbroad.  Id. at 2285.  “Applied in that way…the modified approach merely helps implement the categorical approach when a defendant is convicted of violating a divisible statute” not an overbroad statute. Id.  



Respondent was convicted under 720 ILCS § 5/24-1.1A, which punishes “knowingly possess[ing] on or about his person or on his land or in his own abode or fixed place of business any weapon prohibited under Section 24-1 of this Act or any firearm or any firearm ammunition if the person has been convicted of a felony under the laws of this State or any other jurisdiction.” 720 ILCS § 5/24-1.1(a).  Standard jury instructions for this offense, available at http://www.illinoiscourts.gov/circuitcourt/criminaljuryinstructions/crim%2018.00.pdf, state: “A person commits the offense of unlawful possession of a weapon by a felon when he, having been previously convicted of the offense of ____, knowingly possesses [ (a firearm) (firearm ammunition) (a ____) ].”  The instructions further instruct that, if necessary, the jury should be instructed on the Illinois definition of firearm. See id.  

As the jury instructions demonstrate, to convict a defendant under 720 ILCS § 5/24-1.1(a), the state must demonstrate (1) that the defendant was previously convicted of a felony offense; and (2) the defendant knowingly possessed either a firearm, firearm ammunition, or some other sort of weapon.  While the state must specify which of these three types of items (firearm, firearm ammunition, or another weapon) the defendant possessed, in the case of a defendant alleged to possess a firearm, the state need not further prove what type of firearm the defendant possessed.  Rather, simply demonstrating that the item was a firearm within Illinois’s firearms definition is sufficient. 


Since the state need not demonstrate the type of firearm involved in an offense under 720 ILCS § 5/24-1.1(a) in order to convict an individual of this offense, the statute is indivisible with respect to the type of firearm. As Descamps made clear, the Court cannot therefore look below the statute to the record of conviction to supply a “missing” element of the generic offense, i.e. an offense involving a federally-defined firearm. Descamps, 133 S.Ct. at 2292-93.


3.  There is a probability that Illinois prosecutes individuals for offenses involving firearms beyond the federal firearms definition. 

As part of this categorical analysis, a court also considers whether a “realistic probability” exists that the convicting jurisdiction actually prosecutes the minimum conduct not found in definition of the generic crime. Moncrieffe, 133 S. Ct. at 1684-1685 (citing Duenas-Alvarez v. United States, 549 U.S. 183,193 (2007)); see also Matter of Ferreira, 26 I&N Dec. 415, 419 (BIA 2014); Matter of Mendoza Osorio, 26 I&N Dec. 703, 706 (BIA 2016).  Here, Respondent is able to demonstrate a realistic probability that Illinois prosecutes individuals for offenses involving firearms beyond the federal firearms definition by (1) pointing to the express language of the Illinois firearms definition, and (2) providing examples of prosecutions of overbroad firearms offenses.  

First, as several circuit courts have recognized, the realistic probability requirement is met where the statutory language itself punishes acts beyond the generic offense. In Ramos v. U.S. Attorney General, the Eleventh Circuit stated, “Duenas–Alvarez does not require this showing when the statutory language itself, rather than ‘the application of legal imagination’ to that language, creates the ‘realistic probability’ that a state would apply the statute to conduct beyond the generic definition.” Ramos v. U.S. Attorney General, 709 F.3d 1066, 1072 (11th Cir. 2013) (emphasis added).  Thus, the Eleventh Circuit concluded, a Georgia theft statute that expressly punished individuals with an intent to appropriate merchandise for their own use, beyond punishing individuals with an intent to deprive the owner of possession, was overbroad since the statutory language itself created a realistic probability that Georgia would prosecute crimes beyond generic theft. Id. Likewise, the First, Third, and Ninth Circuits have also held in published decisions that the realistic probability standard is met where a state statute expressly punishes conduct beyond the generic offense. See Whyte v. Lynch, 807 F.3d 463, 471 (1st Cir. 2015); Jean-Louis v. Att’y Gen., 582 F.3d 462, 481 (3d Cir. 2009); U.S. v. Grisel, 488 F.3d 844, 850 (9th Cir. 2007).  The Sixth Circuit has held the same in an unpublished decision. Mendieta Robles v. Gonzales, 226 Fed. App’x 564, 572-73 (6th Cir. 2007).  And the Fourth Circuit, in an en banc decision, has held that, even where the language of the statute does not expressly include the minimum conduct, but the case law interpreting the statutory language does do so, the realistic probability standard is satisfied. United States v. Aparicio-Soria, 740 F.3d 152, 158 (4th Cir. 2014) (en banc). While these opinions are not binding in the Seventh Circuit, they are persuasive authority that this Court must consider. 

Here, it does not take “legal imagination” to find an application of Illinois law to offenses involving firearms that are not included within the federal firearms definition.  Rather, one need only look to Illinois’s express definition of “firearm” at 430 ILCS § 65/1.1, which includes devices designed to expel projectiles by the expansion of gas or escape of gas. The statute itself creates a realistic probability that Illinois punishes such offenses. 
Second, Mr. CLIENT is in fact able to point to Illinois prosecutions involving firearms outside the federal firearms definition.  For example, in People v. Green, the Illinois Appellate Court affirmed a conviction for unlawful use of a weapon where the weapon in question was a pellet gun, arguing that a pellet gun falls within “the core meaning of the definition of firearm” under 430 ILCS § 65/1.1. 50 Ill. App. 3d 980, 982-983 (App. Ct. 1977). More recently, an Illinois man was prosecuted for reckless discharge of a firearm under 720 ILCS 5/24-1.5(a), as a result of shooting an air rifle. People v. Conrad, No. 12CR1654201 (Cir. Ct. 2014); Crimesider Staff, David Conrad, 51, Arrested in Chicago Mosque Airrifle Shooting (2012).  According to court records, Conrad “pleaded guilty to firing a ‘high-velocity air rifle.’”  Brian L. Cox, Morton Grove Man Pleads Guilty to Shooting at Mosque (2014). This evidence demonstrates that Illinois does in fact prosecute offenses involving devices that expel a projectile by the action of expansion of gas or escape of gas, offenses that are not punishable under federal law. 

As Mr. CLIENT’s conviction for unlawful possession of a weapon by felon is not an aggravated felony, he has not been convicted of an aggravated felony with sentences in the aggregate of 5 years or more. Therefore, Mr. CLIENT has not been convicted of a per se particularly serious crime. 

In addition, Mr. CLIENT’s convictions do not otherwise constitute a “particularly serious crime” under the Act. While the Court has the authority to find non-aggravated felonies to be particularly serious crimes, the Court should conduct a case-by-base analysis in considering whether an aggravated felony conviction, for which sentences of less than five years imprisonment, constitutes a particularly serious crime. See Matter of Frentescu, 18 I&N Dec. 244 (BIA 1982); see also Matter of N-A-M-, 24 I&N Dec. 336 (2007).  Under the Board’s case-by-case analysis, in determining whether someone has been convicted of a particularly serious crime, courts should consider the following three factors: (1) the nature of the conviction; (2) the circumstances and underlying facts of the conviction; and (3) the type of sentence imposed. See Matter of N-A-M-, 24 I&N Dec. 336 (2007); Matter of R-A-M-, 25 I&N Dec. 657, 659 (BIA 2012).

In applying the Board’s analysis to Mr. CLIENT’s conviction for burglary and unlawful use of weapon by a felon it is apparent that based on all of these three factors, Respondent did not commit a crime which would constitute “particularly serious crimes” as defined by the statute. 

The nature of Respondent’s convictions, are not of offenses against persons that are more likely to be found to constitute particularly serious crimes. See Matter of L-S-J-, 21 I&N Dec. 973 (BIA 1997) (holding that robbery with a deadly weapon is a PSC where the respondent had threatened violence against several individuals by pointing a handgun at them). Mr. CLIENT’s offenses for burglary and unlawful use of a weapon by a felon are akin to offenses that have been found not to be particularly serious crimes in they do not require intended harm or actual harm to persons. See Matter of Frentescu,18 I&N Dec. 244 (BIA 1982) (holding that a burglary offense did not constitute a particularly serious crime); Matter of  L-S-, 22 I&N Dec. 645, 655–56 (BIA 1999) (finding that an alien smuggling conviction, which resulted in a 3½-month sentence, was not for a particularly serious crime and noting that the  statute  did  not  require  proof  of  any endangerment,  harm,  or  intended harm and the smuggled alien suffered no actual harm).

 Moreover, the sentences imposed do not indicate that the sentencing judge felt it was important to keep Mr. CLIENT out of the community for a reasonably long period of time.  For Mr. CLIENT’s conviction for burglary he was initially sentenced to 2 years’ probation, but subsequently was resentenced to 3 years after violating his probation. Similarly, for his unlawful use of a weapon by a felony offense Mr. CLIENT was sentenced to probation for 30 months in prison to be served concurrent with his burglary offense. He served a total of a year and a half for both convictions.

The underlying facts of Mr. CLIENT’s convictions also do not support a finding of a particularly serious crime. Mr. CLIENT’s conviction for burglary involved him unlawfully entering an unoccupied home to steal a laptop from his neighbor who had refused to pay him for his landscaping work. No one was harmed during this incident. Similarly, Respondent’s conviction for unlawful use of a weapon by a felon involved him being arrested after a police officer searching him after seeing him on the street and finding the gun in his backpack. While the police found a gun on Mr. CLIENT’s person, there are no facts indicating that he used the gun or threatened anyone with a gun, which might otherwise bring his offense into the realm of a particularly serious crime. See Matter of L-S-J-, 21 I&N Dec. 973. 

The nature and circumstances of Mr. CLIENT’s offenses do not indicate that he poses a danger to the community. The crimes, for which Respondent was convicted, are not on their face “particularly serious crimes,” and when viewed on a case by case basis, it is clear that based on the totality of the circumstances; there is no basis to conclude that Respondent will be a danger to the community if he were permitted to remain in the United States.  

As Mr. CLIENT has not been convicted of a particularly serious crime he is therefore statutorily eligible for withholding of removal.

III.  In the Alternative, Respondent Requests a Grant of Deferral of Removal Under the Convention Against Torture 
The United States is a party to the United Nations Convention Against Torture (“CAT”).  The CAT is a multilateral treaty designed to prevent torture and to compensate victims of torture.  Article 1 of the CAT defines torture as follows:

For purposes of this Convention, the term “torture” means any act by which severe pain or suffering, whether physical or mental, is intentionally inflicted upon a person for such purposes as obtaining from him or a third person information or a confession, punishing him for an act he or a third person has committed or is suspected of having committed, or intimidating or coercing him or a third person, or for any reason based on discrimination of any kind, when such pain or suffering is inflicted by or at the instigation of or with consent or acquiescence of a public official or other person acting in an official capacity.  It does not include pain or suffering arising from, inherent in, or incidental to lawful sanctions (emphasis added).

The Convention Against Torture forbids the return of “a person to another State where there are substantial grounds for believing that he would be in danger of being subjected to torture.” Rodriguez-Molinero v. Lynch, 808 F.3d 1134, 1135 (7th Cir. 2015) (quoting the Convention Against Torture and Other Cruel, Inhuman or Degrading Treatment or Punishment, Dec. 10, 1984, Senate Treaty Doc. No. 100–20, p. 20, 1465 U.N.T.S. 85, Art. 3(1)) (emphasis added).  This definition has been incorporated into United States law as 8 C.F.R. § 208.18(a).  While pursuant to 8 C.F.R. § 208.16(c), deferral of removal under CAT is mandatory relief available where Respondent establishes “it is more likely than not” that he or she would be tortured in the proposed country of removal”, 8 C.F.R. § 208.16(c)(2); see 64 Fed. Reg. 8478, 8480 (Feb. 19, 1999), the Seventh Circuit has clarified in its recent decisions that this is not to be interpreted as a requirement for statistical percentage over fifty percent, rather the question is whether “on the basis of actually obtainable information … there is, or is not, a substantial risk that a given alien will be tortured if removed from the United States.” See Rodriguez-Molinero, 808 F.3d at 1136; see also Mendoza-Sanchez v. Lynch, 808 F.3d 1182 (7th Cir. 2015). Furthermore, acquiescence requires that “the public official, prior to the activity constituting torture, have awareness of such activity and thereafter breach his or her legal responsibility to intervene to prevent such activity.” 8 C.F.R. § 208.18(a)(7).

As discussed above, while ISIS and other Islamic extremists groups are responsible for the targeted killings of Assyrian Christian families and churches on account of their faith and ethnicity, see Statement of Facts, supra, the Iraqi Security forces are breaching their legal responsibility to protect these civilians and religious minorities by ceding entirely towns that have historically been the cultural home for Christian in that region to ISIS rule. As the Seventh Circuit recently stated in Mendoza-Sanchez v. Lynch, 808 F.3d at 1185, an applicant for protection against torture should not be barred from such protection because the government is trying without success to prevent the torture from taking place.  
Moreover, Mr. CLIENT and his family were previously threatened to death by Shia militias because of they are Assyrian Christian.  Therefore, were Respondent tortured or killed in the Iraq, it would be by or with the acquiescence of the Iraqi government, since the Shia militias have since been armed and empowered by the Iraqi government to work alongside the Iraqi Security Forces. Not only is it unlikely that the same militias that previously threatened the Respondent and his family on account of his religion will protect him from ISIS, it is also not a guarantee that they themselves will not seek to harm him as punishment for being an Assyrian Christian.  Given current conditions in Iraq for Assyrian Christian, as well as the fact that Respondent’s family was already targeted by the Shia militias in the past Respondent faces a likelihood of imprisonment and torture, and possibly death, upon return to Iraq.  As such, Respondent qualifies for deferral of removal under the CAT and cannot be removed to Iraq on this basis.   
CONCLUSION

WHEREFORE, Respondent respectfully requests that this Court grant his request adjustment of status under INA §207(a) with a § 209(c) waiver or in the alternative for withholding of removal under INA § 241(b)(3) or protection under the Convention Against Torture.

Respectfully submitted,

Diana Rashid
Attorney for the Respondent

National Immigrant Justice Center

208 South LaSalle Street, Suite 1300
Chicago, IL 60604

Tel:  (312) 660-1614
Fax: (312) 660-1505

Date: Tuesday, December 20, 2016
� The Internal Revenue Code provides an alternate definition of “firearm” that is even narrower than the definition at 18 U.S.C. § 921(a).  Respondent’s arguments will focus on the definition at § 921(a) since the offense that DHS charges as an aggravated felony – being a felon in possession of a firearm – is described at 18 U.S.C. § 922(g)(1). 


� Although the Seventh Circuit in Brown considered the firearms definition under the U.S. Sentencing Guidelines, this definition is the exact same firearm definition found at 18 U.S.C. § 921(a)(3). 18 U.S.C.S. Appx. § 1B1.1.


� The Illinois statute contains specific exceptions such as “(1) any pneumatic gun, spring gun, paint ball gun, or B-B gun which expels a single globular projectile not exceeding .18 inch in diameter or which has a maximum muzzle velocity of less  than 700 feet per second; (1.1) any…paint ball gun or B-B gun which expels breakable paint balls containing washable marking colors; (2) any device used exclusively for signaling or safety…(3)…device used exclusively for the firing of stud cartridges, explosive rivets, or similar industrial ammunition; (4) an antique firearm…”
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