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ABSTRACT

For many years since the Tanzania Community intended to address the problem of Poachers Torture, ordinary citizens have been very suspicious on the effectiveness of the fact that despise of existence of prohibition the rate of torturing in its various forms is increasing. This thesis sets out to evaluate and review the applications and efficiency of some of existing laws and suggesting possible ways of closing away with repugnant provisions.  The thesis covers a short production on the meaning of torture, element, reasons, method, experience of torture in Tanzania and testing three research questions. Furthermore the thesis examines causes, combat of torture, and critical analysis of collected data and lastly, it summarizes the findings, conclusion and recommendations.
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CHAPTER ONE

1.0 INTRODUCTION

1.1 Background to the Problem 
Poachers and freedom from torture in Tanzania is a research topic aimed at examining the remedies available to a person who has been injured physically and mentally after being subjected to torture. The central focus is torture inflicted on to poachers by game officers, police officers and security personnel. There is an obligation under international law, under which nations are required to prevent torture and other ill-treatment. This obligation is basically derived from Article 5 of the Universal Declaration of Human Rights, 1948.
 Under this provision, torture or cruel, in human or degrading treatment or punishment is prohibited. Specifically the UN Convention against Torture (CAT) prohibits torture. All other international human rights treaties also do so in general terms.  In the Article 5 of the Universal Declaration
 of Human Rights 1948 and Article 7 of the International Covenant of Civil and Political Rights of 1966 both provides that no one may be subjected to torture or cruel inhuman or degrading treatment or punishment. Equally in Tanzania in the Constitution of United Republic of Tanzania of 1977 Article 13 (6) (e)
 provides that:- 
“No person shall be subjected to torture or inhuman or degrading punishment or treatment". 

Under normal circumstances, torture is basically applied by police officers, security personnel, game officers, to mention just a few. The reason behind this practice is to get information or confession from arrested poachers or suspects of poaching who do not want to give it voluntarily. The Constitution is the core and fundamental law in every country since it is from it that all other statutes emanate. As Mtaki
 puts it, a Constitution is the supreme law of the land. It is a law above other laws as a basis of the all laws and it guides all organs of the government. This means, therefore, that the organs of the state must work under the ambit of rule of law and not otherwise. Under constitutionalism, abuse of power should not be tolerated. 

Commenting on the question of abuse of power particularly in a democratic state, Mwalusanya J. had the following observation: 

"Abuse of power in a democracy means failure by the government and its agencies to act in accordance with the law in its governance of its people. The Government and its agencies do not respect the rule of law and thus there is no good governance. Openness and accountability lacks in such a regime, such that the Government and its agencies flout the law of the land with impunity
”

This means, therefore, that the Government should be limited in its power. Prof. Wade states in his book: Administrative Law
 that: 

"The government under the rule of law demands proper legal limits on the exercise of power. This does not mean merely that acts of authority must be justified by law, for if the law is wide enough it can be dictatorship based on the tyrannical but perfectly quod principi placuit legis habet vigorem. The rule of law requires something further. Power must first be approved by Parliament and must be granted by Parliament within definable limits". 

The Constitution of United Republic of Tanzania of 1977 provides for human rights with one hand and takes them away with the other and particularly when it comes to the question of torture. The central idea being under Article 13 (6) (e)
 which prohibit torture to be subjected to person poachers after been arrested by state organs such as police, game officers etc. In the same Constitution under Article 30 (2)
 once it comes to the question of public interest and national security the provision contained in the Constitution which set out the principles of rights are to be read as if it has been removed. This means, therefore, that, the Constitution of a day is loaded with claw -backs and derogative clauses, making the actual enforceability of these rights a mere mockery. This is to say that, Article 30 of the Constitution, in a dramatic fashion, poses as a serious hindrance to the realization of human rights in Tanzania. 

In the same vein, there are intricacies facing the victim of torture when one wants to knock the doors of the temple of justice in instituting a civil action against violation of one's human rights. Under Article 30 (3)
 of 1977 Constitution (as amended from time to time) it is provided that: 

"Any person claiming that his/ her rights has been, is being or is likely to be violated by any person may institute proceedings for redress in the High Court” (the underline is mine). This by itself is a problem, for instance, a person who has been subjected to torture, residing at Lusewa village in Namtumbo District has to travel about 180kms to Songea where one can find a High court to institute the suit of violation of his/her rights. This will require him to incur a lot of expenses such as transport, meal, lodging time, to mention a few. 

 Again, there is a requirement of 90 day notice
 when one wants to institute civil action against the government.

1.2 Statement of the Problem 
The prohibition of torture is provided for in the Constitution of United Republic of Tanzania of 1977 (as amended from time to time) the Universal Declaration of Human Rights (UDHR), the Convention on Elimination of All Form of Torture, to mention a few. The three documents describe as no one may be subjected to torture, cruel, or in human degrading treatment or punishment. Torture is the systematic and deliberate infliction of anti-pain by one person in order to accomplish the purpose of the former against the will of the latter
.  That is to say, torture is administered to the suspects of poaching for want of information, confession or signature to the already made statement.  However, Article 30 of the same Constitution is loaded with claw back clauses which render policies and campaigns against torture to be futile. Equally sub-Article (3) of Article 30 provides a numbers of huddles to overcome by the victim of torture in instituting a civil action. It requires one to institute the suit in the High Court only. Are there any reasonable grounds justifying that? In the same vein, William Olenasha,
 commenting on the enforcement of socio- economic rights, has the following observation: very unfortunately though not all lawyers do not want to be involved in human rights litigation. The reasons are simple. It is mostly the human rights of the poor and the powerless that are routinely violated. This happens at the same time to be the ones with less financial capacity to instruct lawyers to defend them in case of violation of their rights. Due to the prime importance of the constitution within a given state, its amendments must be taken serious not to root out its motive and spirit and the central focus of the amendment be under Article 30 of the said Constitution. 

As we are aware, in Tanzania the Bill of Rights traces its way back into the Constitution after being resisted for about three decades since independence in 1961. The government was not willing to enshrine the basic rights in the Constitution, but it was overwhelmed and forced by circumstances which were created through popular demands during the amendments of the Constitution vide Act No.15 of 1984 and the changes came into operation in March 1988 as per Act 16/1984. 

The brief factors for the resistance to incorporate the bill of Rights are centered on the argument that such a Bill would hinder the new government in its endeavors to develop the country, in the same vein it could be used by the judiciary which at that time was mainly white to frustrate the government through declaring most of its actions unconstitutional
. 

Equally, when the matter came up again for consideration at the time of a one party state was being proposed it was felt that a Bill of Rights limits the measures which the government may take to protect the nation from the threat of subversion and disorder. Furthermore, a Bill of Rights would promote conflict between legislature and the courts for overruling acts which are in violations of it and thus draw the courts into the political arena
.   

One of the notable features of all the constitutions, that is to say from the period between 1961 and 1984, that is before the amendments made by Act no.15/1984, was that all reference to human rights was confined to the preamble. One may ask a simple but a very jurisprudential question that: does a preamble form part of the constitution? The High Court of Tanzania had an opportunity to address itself to this question in 1973 in the case of Halimali Adamji v. East Africa Telecommunication Corporation, where in this case, Halimali Adamji, the plaintiff was employed with the East Africa Postal and Telecommunication Corporation as a postal superintendent. He was a Tanzania of Asian origin who in 1970 was retired in order to facilitate the Africanisation in the corporation. There was a deliberate policy in the corporation to employ Africans to undertake post occupied by the foreigners. Adamje was aggrieved and appealed against his retirement, arguing that the retirement based on racial discrimination and therefore repugnant to the basic rights guaranteed in the preamble to the interim Constitution of 1965 of Tanzania
. 

The late Biron J, stated / held that:

“the preamble to a constitution does not in law constitute part of the laws of the land”


This means, therefore, that, preamble had no legal effect. Equally the Court of Appeal of Tanzania had an opportunity to address itself to the aspect of a preamble to a constitution in the case of Attorney General v. Lesinoi Ndeinai and two others talking of a preamble,


Kisanga J said:

“A declaration of our belief in their rights. It is no more than just that the rights themselves do not come enacted thereby such that they could be enforced under the constitution. In other words, one cannot bring a complaint under the constitution in respect of violation of any of these rights as enumerated in the preamble
” 

The reasons behind the inclusion of the Bill of Rights in the Constitution were as hereunder explained: 
Firstly, it is because of the growing pressure to the government to introduce the Bill of Rights as reflected in the 1983 nationwide debate. In the debate, people were sharing their views through radio, news paper and other forms of communication calling for the basic human rights incorporated into the Constitution
. 
Secondly, pressure and influence of international treaties on human rights to which Tanzania is a signatory. Tanzania has engaged or signed international conventions and hence Tanzania was normally bound to reflect the spirit in its nations Constitution.
Thirdly, influence of Zanzibar’s political developments. That is to say, Zanzibar has a different history from that of mainland. It attained its independence through blood shedding while in the main land it was through negotiation. While the Tanzania main leaders were debating about the Bill of Rights, Zanzibar had orderly a Bill of Rights in its constitution; through short-lived
. Thus while mainland were crying for the same, pressure also came from Zanzibar’s fighting for the return of their lost glory.  
“... there were pressure from Zanzibar and the other part of the United Republic of Zanzibar had a different history on Bill of Rights. Its Independence Constitution contained a Bill of Rights. It was however short lived and fell on 12th January, 1964 following the revolution. After the Karume era and the liberalization of the economy, the Zanzibar wanted a Bill of Rights back in their Constitution in order to guard their rights already won against the State and to ensure there was no return to authoritarianism. Their representatives were very articulate in various forces including the party itself and thus managed to move the conservative elements to the inclusion of a Bill of Rights in the Constitution. In addition, the Zanzibar had a trump card in that if the United Republic refused to have a Bill of Rights in the Union Constitution, then they were going to enact one in the Constitution of Zanzibar. Having fundamental rights and freedoms guaranteed only in one part of the United Republic of Tanzania was going to be embarrassing to the Government” 

However, very interestingly, the Bill of Rights have been characterized with limitations or claw-back clauses and hence makes its enforceability to be impossible; that is to say, curtailing maximum enjoyment on the part of the intended subjects who are ordinary citizens to the extent that the true meaning of the provisions is totally lost or defeated. To say the least their rights included in the Constitution are there to be enforced subject to the limitation and hence not considered and not enjoyed by intended masses.
From this point of view, Nyalali
observed that: 
" . .. It is necessary that some limitations are imposed upon human rights for the sake of state security. These limitations should, however, be clear and not left wide open for limitless interpretation. It is also important to distinguish between the security of the government of the day from the welfare of the people and state security. There are many 
examples in our constitution where by the basic human rights are not enforced or implemented. This situation brings about constitutional conflicts" 

Again, Nyalali
 said that: 
"... after the people have dismissed the Constitution, the Bill of Human Rights was entered in the Constitution when it was amended in 1984. Both these rights are constrained to such extent that they do not carry the intended meaning" 

Article 13(6) (e) of the Constitution of the United Republic of Tanzania of 1977 which prohibit torture to be subjected to any person. This research put a central focus on the following issues: Whether the current Constitution has adequate safeguards to the plaintiff (torture poacher) who want to institute a civil suit. Whether the requirement of 90 day notice to institute civil action against the government is necessary especially tortured poacher. Recommendations and suggestions on the way forward.

The problem here are legal technicalities such as the requirement of instituting the suit at the High Court only, the requirement of three judges to hear and determine the suit pertaining the violation of one’s human rights is low capacity of understanding to our state organs that is, police, game officers and security personnel and deploying Tanzania Peoples Defence Force, in the operation who knows nothing about the procedures of arrest rather than using force. Briefly the legal problem is the enforcement of tortured poacher, whether being in civil or Human Rights Case.
1.3 Objective of the Study
This research has the following objectives: 

1.3.1. To evaluate the application of Article 30 of the Constitution of the United Republic of Tanzania of 1977 in reducing poachers torture. 

1.3.2. To review the efficiency of some of the existing laws, the central focus being on The Tanzania Evidence Act and The Government Proceeding Act in providing remedy to the tortured poacher. 

1.3.3. To evaluate the relevancy of training and awareness given to the law enforcement officers on respect of Human Right and prevention of Poachers torture. 

1.4 Significance of the Study 
The significance of this study seeks to serve the following purposes: 

a)  It will create awareness to the public regarding to the question of poachers’ torture; 

b) To call up on and activate lawyers to undertake broad and detailed study on the problem;

c)  It will be a resource for policy makers; and 

d)  To contribute to the existing literature and pave the way for further research.

1.5 Research Questions
This research is guided by the following research questions: 

1. Whether Article 30 (1) (2) (3) of the Constitution of United Republic of Tanzania 1977 adequately protects citizens against torture and other degrading treatment. 

2. Whether the Government proceeding Act and Tanzania Evidence Act are adequate in terms of its requirement of 90 days notice of the intention to sue and other provisions. 

3. Whether there are enough training courses and other awareness campaign on torture and human rights to the police officer & security personnel and game officers accordingly. 

1.6 Research Methodology 
 Documentary Research 

This research employed one research methodology namely documentary review. In the documentary review key information has been obtained from various written documents from governmental  organization and non- governmental organization with possession of different materials of torture and human rights in Tanzania. Documentary research will be carried out in the following institutions: the Open University of Tanzania Library, High Court Registry, Songea Region Library, High court Library and some Advocates Libraries and finally, the discussion thereof. 
1.7 Scope and Limitation of the Study 
The central idea is to analyse poachers’ torture and human rights in Namtumbo District since it is difficult to carry out country wide due to: shortage of enough time and lack of fund for conducting this research, carrying out the study outside Namtumbo means incurring a lot of expenses regarding transport, lodging, meal and others of the like. Also, Namtumbo District has a game reserve where incidents of poachers’ and subsequent torture are common. The aforementioned reasons the research will be limited in Namtumbo District.

1.8 Literature Review 
The question of poachers’ torture and the notion of human rights in Tanzania have been propounded by a number of authors who have come up with different views pertaining to the problem. However, the following Scholars will be of assistance in this study. 
Dr. Helen Kijo- Bisimba
 writing on freedom from tortures: came with the advisory opinion that the need for the state to ratify and domesticate the convention against torture is increasingly growing in the country while also taking into consideration the obligation of states under the UN Charter,
 in particular Article 55, to promote universal respect for and observance of human rights and fundamental freedoms in their jurisdictions. This is material advise propounded by the scholars above and substantial one. However in their wok they failed to go further and discuss on the steps to be taken when one is subjected to torture. This work or study intends to proceed to look at the applicability of the human rights provision to the victims of torture in Namtumbo Districts, Ruvuma Region. 

C.S Binamungu
; observes the effort to enforce the law when one is subjected to torture by the state organs that is police officers, game officers and security personnel with the requirement of 90 day of an intention to sue the government. He says, the impact of the changes introduced by the amendment of 1994, which came into effect on 17/01/1995 are to the effect that suit against the government can now be instituted after giving notice of 90 days after which a matter goes to court. He goes on saying that this means that nowadays it is easier to sue the government than it was before 1991. Well and good, however his observation does not answer a number of questions as to the necessity of a 90 day notice and the institution of the suits in the High court only. On the same line of observation the research will go even more further to suggest possible ways to do away with this repugnant requirement and to suggest the simple and quickest method to institute the civil action before the Court. 
Korroso J.
; In his book titled “The Basic Human Rights and Fundamental Freedoms” writing on the basic human rights to personal or human dignity, says that all forms of physical or psychological torture of whatever cause constitute violation of his basic human rights to the person’s dignity. He goes on concluding his work by saying that a most vigorous campaign must be undertaken by the government, non- governmental organizations religious communities and general public to educate the masses about the serious dangers involved in this antiquated, deep-rooted, social mal-practice. This work is of no comment however the work is so general, must be specific, in that, State organs, that is police, game officers and security officer have to come to immediately halt in applying torture as the means of soliciting information, confession from the suspects. Hence the research wilcome with specific advisory opinion to comment more on authors work. According to William Olenasha
; the victim of torture faces a lot of problem when want to enforce the law. The Constitution is loaded with claw back and derogative clauses making the actual enforceability of these rights a futile exercise. Article 30 of the Constitution of 1977, in a dramatic fashion, poses as a serious hindrance to the realization of human rights. This is a correct observation. Howe ever Hon. Olenasha does not suggest as what is to be done on Article 30 of the said Constitution. Therefore this research intends to fill the lacuna. 
Chris Peter Maina
in his book titled “ Fundamental Rights and Freedoms in Tanzania” selected cases and materials has written a lot about torture by giving the definition of torture, reasons and methods of torture and protection against torture and inhuman and degrading treatment or punishment in Tanzania. However the author did not comment anything about the application of Article 30 of 1977 Constitution as amended time to time. So this works, intend to give advisory opinion pertaining to Art 30 of the Constitution of United Republic of Tanzania of 1977 to and its impact on poachers torture in Namtumbo District. 
Chacha Bhoke
; in his article titled “Unconstitutionality of Death Penalty and its mandatory composition in Tanzania” observes that torture is inhuman, and degrading treatment. This means, therefore, that when police, security personnel or a game officer apply torture for soliciting of information they violate the Constitution. This is a correct observation. However, the author did not say a word as to the way forward on the question of torture. This study is intended to fill in that gape or lacuna. 
Benedict Thomas Mapunda
: titled “Personal Freedom and Police Powers in Tanzania” observes that, Article 13 (6) (c) (e) of the Constitution forbids torture or otherwise punishing excessively or to give out punishment that humiliates or degrades a person. He goes on saying, this is basically addressed, inter-alia to the police, game officers and Security personnel whose duty may involve the use of force. The author came up with the conclusion among other things, that careful selection and professional training of the police should not only be emphasized but also modernized and to amend or repeal all laws which are in conflict with the Bill of rights. The finding of the above work is of relevance in this work. However the research will go even further commenting on the question of 90 day notice, and the need to institute the same at high court only.
Mchome Sifuni
 in his paper titled, "Due process of the Law" The Rights of Suspects and Accused Person, had the following to say about torture". There is an obligation under International Law that prohibits torture and other ill- treatment. This obligation is basically derived under Acticle 5
of the Universal Declaration of Human Rights 1948. Under this Article torture is prohibited. In his concluding words the author pointed out that, the victim of torture may sue for damages. Mchome work is of material value to the intended research. However he has not gone further to discuss how to institute the proceedings, and the difficulties behind the whole process. Now, this study intends to fill the gap accordingly. 
Helen Kijo- Bisimba and Chris Maina Peter
, in their book titled; “Justice and Rule of Law in Tanzania”, have the following to narrate about torture: "Torture is another source of worry to human beings. It is a threat to life and existence". 

They quoted the definition of torture as definition of torture as defined by the United Nations convention Against Torture and other Cruel, Inhuman or Degrading Treatment or Punishment
 which define torture as: 
"Any act by which severe pain or suffering, whether physical... is intentionally inflicted on a person for such purposes as obtaining from him or a third person information or a confession, punishing him for an act he or a third person committed, or intimidating or coercing him or a third person, or for any person based on discrimination of any kind, when such pain or suffering IS inflicted by or at instigation of or with the consent or acquiescence of a public official or other person acting in an official capacity”. 

This definition does not include pain or suffering arising only from inherent in or incidental to lawful sanction. Hence this definition by convention is weak as it sanctions torture by allowing governments to use the loophole of the so- called lawful sanctions. This work will go further on the challenges arising from the above definition and give recommendation.                    .  

              CHAPTER TWO

2.0 POACHERS’ TORTURE AND HUMAN RIGHTS

2.1 Introduction 
On December 18, 2002 the General-Assembly of United Nation (UN) adopted the Optional Protocol to the Convention Against Torture and Other Cruel, Inhuman or Degrading Treatment or Punishment and called on up all states that have signed, ratified or acceded to the convention against Torture and other Cruel, Inhuman or Degrading Treatment or Punishment to sign and ratify or accede to the optical protocol
. 
'The Constitution of United Republic of Tanzania of 1977 as amended from time to time under Article 13 (6) (e) prohibits torture and other ill-treatment
’to be subjected to any person certainly torture of any kind is inhuman. It is always intended to breach the will of the person against whom it is inflicted for the purpose of obtaining information or confession. This chapter examines the concept of torture, definition of torture, reasons and the methods of torture and the experience of torture. That done we proceed to look on remedies to the victim of torture and hence the conclusion. 
2.2 Conceptual Overview 

Torture is absolutely prohibited by Tanzania in law. Domestically, Article 13 (6) (e)
 of the Constitution of United Republic of Tanzania (1977) prohibits torture and other forms of inhuman or degrading treatment. National statutes that govern the police as well as criminal law prohibit acts of torture including assaults, grievous body harm and attempted murder
. Despite of domestic and international laws, torture is a reality in Tanzania. For instance, the Legal Human Rights Centre (LHRC) reported that two men in Mwanza region were detained by police and tortured in custody in 2005. They were released after their innocence was established. The LHRC also reported that in Dar-es- Salaam, a taxi driver claimed to have been beaten by police following arrest for theft. 
Tappan, PW, in his book titled, “Crime, Justice and Corrections”
, observed that:

“Where suspects are more stubborn or their inquisitors more brutal various form of violence may be employed e.g. beating with a fist or rubber horse being the most common”
The very aim of torture is to extract confession, signature or information from the suspect. Alongside the entrenchment of the Bill of Rights in the Constitution of URT (1977) there should be deliberate decision to remove the claw-back clauses and the derogation clause that attempt to take away with one hand what the Constitution gives with another. The problem lies with the restrictions attached to individual fundamental rights which remain effective provided they are being imposed according to the law or as prescribed by law or subject to the relevant laws of the land. This means that the Tanzania Constitution has some impediments when one wants to lodge civil action before the court of law for violations of his I her rights say torture. 

Prof.Peter and Helen Kijo Bisimba
, in the book titled “Justice and Rule of Law in Tanzania: Selected Judgments and Writings of Justice James L. Mwalusanya and Commentaries, observe that: "it should be noted that such blanket saving of offending laws would make the whole Bill of Rights in the constitution nugatory"
.  In the European Convention on Human Rights and Fundamental Freedoms of 1950 also has limitation that is, national interest, national security, but they are followed by an important clarifying phrase and necessary in a democratic society
. This means that when the matter is before a  court of law such a provision will enable the court to examine whether the limitation imposed by a particular law are necessary in a democratic society as well as whether they are in the interest of the public to allow it. Article 3 (1) of the Constitution of United Republic of Tanzania of 1977 provides that: 
"the United Republic is a democratic society " 
However, it has limitation and claw- backs are such as “national security” and “National interest”. However the phrase “national interest” is vague as it may be interpreted anyhow, depending on whether the relevant judicial officer is hold or not
. 

In the same line of argument, Lord Diplock held in Attorney General of the Bahamas V.Ryan
 that, statutory provisions have to state explicity what are public interests or matters of national security, so that an individual on reading the statutory provisions would know whether the legislation in question is within the requirements of the Constitutions
. which renders the enforceability to be difficult
. This means the Tanzania Constitution of 1977 is in unsatisfactory state and should be re-written to include at every limitation a clause and necessary in a democratic society so that to match with Article 3 of the same onstitution. Article 30 of the Constitution of United Republic of Tanzania, as I said before, is loaded with claw-back clauses which render policies and campaign against torture to be futile. So, it is vital for the judiciary to give restrictive interpretation to the Article 30 by subjecting it to the standard expected in a democratic society. Otherwise, the Bill of Rights in the Constitution may not serve any meaningful purpose.

In Chumchua Marwa's case
 the brief facts of the case are: On 29th September, 1987 the President of the United Republic of Tanzania ordered the deportation of one Marwa Wambura and 155 others from Mara region to Lindi region. The grounds for their deportation were that the deportees’ continued residence in Mara region was dangerous to peace and public order. While awaiting their deportation they were all detained in the Musoma prison. The son of deportee Chumchua Marwa filed an application for a writ of habeas corpus in respect of his father. Whereby the High Court of Tanzania construed Article 30 of the Constitution of Tanzania 1977 restrictively, for to do otherwise would have rendered the Bill of Rights an "empty shell". 
The violation of Human rights Particularly which are subjected to poachers are due to illegal activity that is poaching/hunting without permit and quick reason is solist information, confusion or signature to the already made statement.  On the other side of the coin to poachers to them is due to economic hardship. 
The Conceptual Overview of Poachers’ Torture can be Sketched as Hereunder:-








A human free society is a dream of many human rights activists:

2.2 Definition of Torture 

2.2.1 The Concept of Torture

The word torture originates from the French word 'torture' pronounced 'tortir' which in turn originates from the Latin term 'tortura' meaning to twist
. The word is also used to describe more ordinary discomforts that would be accurately described as fedious rather than painful for example making this spread sheet was torture. Since 1973, Amnesty International has adopted a simplest, broadest definition of torture. It reads: 
"Torture is the systematic and deliberate infliction of acute pain by one person, 

in order to accomplish the purpose of the former against the will of the latter''

Equally the Inter-America Convention to Prevent and Punish Torture currently ratified by 18 nations of the Americas and in force since 28 February, 1987, defines torture more expansively than the United Nation Convention Against Torture. Article 2 or the Inter-America Convention reads: 
"For the purposes of this Convention, torture shall be any act intentionally performed where by physical or mental pain or suffering is inflicted on a person for the purpose of criminal investigation, as a means of intimidation, as personal punishment, as a prevention measure, as in penalty, or for any other purpose”. 
Torture shall also be understood to be the use of methods upon a person intended to obliterate the personality of the victim or to diminish his physical or mental capacities, even if they do not cause physical pain or mental anguish. 

The concept of torture does not include physical or mental pain or suffering that is inherent in or solely the consequence of lawful measures, provided that they do not include the performance of the acts or use of methods referred in this article.
” The Rome Statute of the International Criminal Court is a treaty that set up the International Criminal Court (ICC). The treaty was adopted at a diplomatic Conference in Rome on 17 July 1998 and went into effect on 1 July 2002 and is currently ratified by 131 nations. It provides a simplest definition of torture regarding the prosecution of war criminals by the ICC. Paragraph 1 of Article 7 (e) of the Roma Statute provides that: 
"Torture means the internal inflictions of severe pain or suffering, whether physically or mental by upon a person in the custody or under the control of accused person except that torture shall not include pain or suffering arising only from inherent in or incidental to lawful sanction.”

In the same vein, the World Medical Association in 1975 define torture to mean: the deliberate, systematic or wanton infliction of physical or mental suffering by one or more persons acting alone or the order of any authority to force another person to yield information, to make a confession or for any other reasons.

Again, the United Nations Convention against Torture and Other Cruel, Inhuman or Degrading Treatment or Punishment had the following words pertaining to torture: 
"Any act by which severe pain or suffering whether physical or mental, is intentionally inflicted on a person for such purposes as obtaining from him or a 

third person information or a confession, punishing him for an act he or a third person has committed or intimidating or coercing him or a third person or for any reason based on discrimination of any kind when such pain or suffering is inflicted by or at instigation of or with the consent or acquiescence of a public official or other person acting in an official capacity. It does not include pain or suffering arising only from, inherent in or incidental to lawful sanctions.”

2.2.2 The Historical Context of Torture

In the study of the history of torture some authorities rigidly divide the history of torture per se from the history of capital punishment while noting that most forms of capital punishment are extremely painful. Torture grew into an ornate discipline, where calibrated violence served two functions to investigate and produce confession and to attack the body as a form of punishment. Then, the entire population of towns would show up to witness an execution by torture in the public square. Those who had been spared were commonly locked barefooted into the stocks where children took delight in rubbing faces into their hair and mouths and between their toes
. 
According to Mathew Lippman,
 the use of torture is not a historically unique phenomenon. In the past, torture was used to test the veracity of "unreliable witnesses" such as slaves or to extract confession of guilt from suspected criminal offenders or to force heretics to admit or to recant religious beliefs. In all such cases the use of torture was relatively strictly supervised and regulated. Lippman identifies four purposes for which torture is used by contemporary regimes: to extract information, to prepare defendants for show trials, to incapacitate an individual psychologically or physically and thereby render the individual politically ineffective or brainwash an individual and to in calculate a climate of fear. Deliberately painful methods of torture and execution for severe crimes were taken for granted as part of justice until the development of Humanism in 17thcentury when cruel and unusual punishment came to be denounced in the English Bill of Rights in 1689. The age of enlightenment in the world further developed the idea of universal human rights. 
The adoption of the Universal Declaration of Human Rights in 1948 marked the recognition of a general ban of torture by UN members’ states. Its effect in practice is limited, however, as the Declaration is not ratified officially and does not have legally binding character in International Law but it is rather considered as part of customary International Law (i.e. jus cogens). Hundreds of countries still practice torture today. Some countries have legally codified it, and other countries have claimed that it is not practical while maintaining the use of torture in secret. Article 13 (6) (e)
of the Constitution of Tanzania of 1977 prohibits torture but police officers, security personnel, game officers do apply the said method for soliciting information and confession from the suspects of an offence, say, poaching.
2.2.3 The Typology of Torture

Since the days when Roman law prevailed throughout Europe torture has been regarded as having three classes or degree of suffering. First torture typically took the form of whipping and beating but did not mutilate the body. The most prevalent modern example is "bastinado"; a technique of beating or whipping the soles of the bare feet. The second degree devices and procedures, including exceptionally dever screw presses or bone vises that crushed thumbs, toes, knees, feat even teeth. Finally, the third degree torture is savagely mutilated the body in numerous dreadful ways, incorporating spikes, blades, boiling oil.

Overtime, torture has been used as a means of reform, interrogation and sadistic pleasure. The ancient Greeks and Romans used torture for interrogation and slaves only. This torture occurred to break the bond between a master and his slaves, was thought to be incapable of lying under torture
. Whereas Modem Scholars find the concept of torture to be compatible with society's concept of justice, Romans included torture as part of their judicial functioning
. All acts of torture were considered to deter others or to punish the immoral
. 
Middle ages, medieval and early modem European Courts used torture to extract confession or to obtain the names of accomplices or other information about a crime although many confessions were greatly invalid due to the excessive forces used obtain confession. Torture was used in Continental Europe to obtain corroborating evidence in the form of a confession when other evidence already existed
.
In early middle era the same applied as middle age. European states abolished torture from their statutes in the late is" and early 19th centuries. England abolished torture in about 1640, Scotland in 1708, Prussia in 1740, Denmark around 1770, Russia 1774 to mention few. Sharia Law - the prevalent view among jurists of sharia law is that torture is permissible only for the maintenance of law and order. In some stricter jurisdictions it includes acts of public independency or immorality, which can result in flogging. The Shiite practice of self - flagellation has been described as torture to oneself, something that is viewed as unquranic by most other Muslims
. 
On 10th of December 1948, the United Nation, General Assembly adopted the Universal Declaration of Human Rights (UDHR). Article 5 states that: 
"no one shall be subjected to torture or to cruel, inhuman or degrading treatment or punishment"
 Since that time a number of other International Treaties, have been adopted so as to prevent the use of torture. The most notable treaties relating to torture are the United Nations Conventions against torture and the General Convention of 1949 and their additional protocols 1 and 11 of 8 June 1977.
 

2.3 Elements of Torture 

Analysis of the elements of torture from the definition propounded above by different

scholars, one may say with substances that there are three pillars or elements of torture as explained here under: 

For torture to occur one of the factors to be considered is that, the behavior must be aggravated form of inhuman treatment, inflicted for certain purpose. Torture is always intended to break the will of the person against whom it is inflicted for the purposes of obtaining information or a confession. In the case of Shihobe Seni and another v R one of the grounds for the appellant was that the confession was obtained /extracted by inducement and torture.
 Again in the case of Ally Kanjero
, the investigator who was about to record the statement of accused person told the accused as follows:- 

"now you are going to say what you did 'out of those words the accused person made a confession". Equally, in the Land mark case of Hatibu Gandhi and others v  R
where the nine appellants were aggrieved by the convictions and sentences, hence appealed. A total of seventy-three substantive grounds of appeal were submitted against the judgment of the High court. One of the grounds of appeal was that the accused persons gave confession statements after being tortured by the Police. 
However, this ground of appeal was rejected by making a careful reference to the case of Ezera Kyabanamaize and another v R
and Tuwamoi v Uganda
" where-by one of the legal propositions in Tuwamoi's cases is that a Court can convict the maker of an uncorroborated retracted confession if it warns itself of the danger of acting upon such an uncorroborated statements, retracted confession, and is fully satisfied that the retracted confession cannot but be true. 
In the words of Chris Maina Peter
 while that may be true that torture is aimed at and in fact results in the destruction of the victim and political competitors in particular, there is no doubt that in majority of cases, victims of torture are persons suspected of having important and valuable information to the torturors and those behind them. Secondly, for torture to occur the behavior must be degrading treatment. This covers at least such treatment that deliberately cause suffering, pain, mental or physical which situation is unjustifiable. Nigel, Rodley
 in his book titled, "The Treatment of prisoners under the International law" observes that a treatment is degrading, if it grossly humiliates a person before others or drives him to act against his will or conscience". In the same vein, in the case of Shihobe Seni and Another v R34 the second Appellant had this to say:- 
"the member of wasalama assaulted us by means of sticks. I was injured all over the body".
Thirdly for the torture to occur, one of the core pillars is that it must be inhuman treatment. Rodley Nigel
, said, an action is inhuman treatment if it has a purpose such as the obtaining of information or confession, or the infliction of punishment, and it is generally an aggravated form of inhuman treatment. 
Chris Maina Peter
 in his book titled "Fundamental Rights and Freedoms in Tanzania", summarized three pillar of torture as follows: thus for torture to occur, a range of factors must be considered, that is to say, the behavior must be degrading treatment, it must be inhuman treatment, and it must be an aggravated form of inhuman treatment, inflicted for certain purpose" 
However, the one element of torture that is common to all case law and definition and legal instruments is that it should involve pain or suffering which, in all but perhaps the Inter- American system, should be severe. 
2.4 Reasons of Torture

In the words of Amnesty International the major reason behind the administration of 

torture is that; 

"while individual torturers might be seen to be sadists, the force behind them is the state itself, which had made torture an institution for combating and suppressing dissent”

This means that for those who are going contrary to characteristics of an authority or 

showing the act of disagreeing with the authority have to face the consequence of torture. In Tanzania, the brutal and barbaric torture is that which was witnessed to the Dr. Stephen Ulimboka the chairperson of Medical Doctors Association where by an unknown group of individual characterized as state agents on 26th June 2012 abducted Dr. Ulimboka at the Leaders Chub area in Kinondoni and the following morning he was found deserted at Mabwepande forest. Chris Maina Peter,
 commenting on this, has the following to narrate:- 

"Behind the whole enterprise is the dire need to break down the victim and intimidate those close to him or her. This is achieved through isolation, humiliation psychological pressure and physical pain" 

The second reason as to why Police Officers, Security personnel and Game Officers do administer torture is for compelling a signature or a confession from the suspects. 

In the case of Josephat Maziku v R
  where the appellant said, he was tortured by sungusungu .... so as to extract confession from him. However, in other circumstances the accused person is forced to sign an already written statement. 
The third reason or aim of torture is to obtain information from the suspects. For example, last year the Tanzania Government launched an operation known as 'Tokomeza' (terminate) aimed at cracking down on suspected poachers. Police officers, security personnel, game officer and Tanzania Peoples Defence Forces were involved in the operation Tokomeza. However, before the operation started they gathered what can be said to be a blunt intelligence report which lead them to administer torture so that to get information from the suspects. The Tanzania Government has had to suspend the campaign after it has been subjected to a barrage of criticisms. The suspension occurred following a Parliamentary Committee report alleging abuse of human rights and barbaric actions by police officers, game officers, Tanzania Police Defence Forces and Security personnel
. The brutality was left, right and centre. 
One can argue with substance that torture is wrong as is a slippery slope where each act of torture makes it easier to accept the use of torture in future. Again, torture is an ineffective interrogation method as it tends to produce false/ fake information because under torture a suspect will eventually say anything due to the suffering and pain is getting from the torturors. Due to aforesaid reasons, the interrogators can never be sure that they are getting the truth and will never know when to stop. This means, therefore, that if a suspect is tortured it may be impossible to prosecute them successfully. 
2.5 
Methods of Torture 
The Constitution of United Republic of Tanzania of 1977 as amended from time to time prohibits torture and other practices which are inhuman and degrading treatment or punishment. This is within the meaning of Article 13 (6) (e)
 of the said Constitution. 

However, the state organs that is police officers, security personnel and game officers do administer torture to persons suspected to have committed offences or know something about the committed crime or is in connection with the same so to do. Therefore, the states organs develop and use various torture methods, so as to solicit information, confession or signature to the already made statement. The methods are either physical or psychological. 

Physical torture is one methods of torture and it is embodied with many forms of torture which normally the Police Officers, Security personnel, Game Officers and other agents do apply in their routine work. In Tanzania commonly use of the under mentioned forms of torture to solicit, information, confession or for combating and suppressing dissent is common.
First, is "Beating" this form of torture involves both systematic and unsystematic beating and it encompasses beating or hitting on a pressure point, in a specific point such as soles of the feet broken leg, ears to mention a few. Again, police officers, security personnel and game officers may beat a suspect all over the body unsystematically as was seen in the case of Shihobe Seni and Another v  R
 one of the ground of appeal put forward by Mr. Mataka (for the appellant) was that the confession to PW 1 and 2 were extracted by inducement and torture. He lamented that though the learned trial Judge acknowledged the notoriety of the 'sungusugu' on the question of torture, yet accepted them hook, line and sinker. This means that as the result of torture the appellants made a confession. The same was narrated in the case of Setelich Vuruguay.
 However, the trial Judge had an occasion to say that: 
“I don’t believe, however, that the accused's were subjected to physical torture or

else one of the accused or all of them would have told the Court how each of them was hurt, injured or in any way harmed." 
Another form of torture is Electric torture. The agents of state organ that is police, security, and game officers commonly use electric torture for soliciting information or confession from the person whom in their belief have reliable information pertaining the offence they are investigating. Such torture might be directed to the person who is known to be a habitual criminal or a person committing the crimes but it is not easy to net him with stolen goods as a exhibits or if used to commit armed robbery (using gun) it's not easy to know the where-about of the gun itself. So if this happens the said form of torture is normally invited to come into play. This form has some degree of success but all in all it is inhuman and degrading one and hence unconstitutional. Key reason behind the enterprise is to solicit information or confession. Briefly the electrodes are placed on the most sensitive parts of the body, for instance, fingerprints, ear, to mention a few and causes severe pain. This was also pointed out in the case of Delopez V Uruguay.

Thirdly, there is sexual torture. This form of torture involves placing artificial male organ to the vagina, gang rape etc. It goes even further, that the female suspect is placed in the position to have a sexual intercourse with a trained animal for instant dogs. This means that whenever one of coercive organ of the state wants to get information from a female offenders and the offender is not ready to give it voluntarily then the police, security or game officers do administer such a method to obtain information or confession. One can say with substance that, this method is highly a degrading one and hence unconstitutional. Article 3 of the Protocol to the African charter and Human and people's Rights on the Rights of Women in Africa, Adopted by the 2rd Ordinary Session of the Assembly of the Union in Maputo states that: 
"Every women shall have the right to dignity inherent in a human being and to be the recognition and protection of her human and legal rights.
" 

Again Article 7
of the International Covenant on Civil and Political Rights briefly says:
"no woman shall be subjected to torture or cruel, inhuman or degrading treatment or punishment". 

The fourth form of physical torture administered by police, security, game officers and other organ of the coercive arm of the state is BURNING. This method is administered by using lighted cigarettes on the face, fingers and knees. It presents severe suffering and pain to the victim. The method is deadly one; it is always applied by police officers, security and game officers who are cruel in characters who don’t like to hear the word "Human Right". The confession which is extracted from this method is something not admissible and the courts are jealous in this move, normally do abandon the main trial and conduct trial within trial. 
In Mazambi v R
 the Court of Appeal of Tanzania had an occasion to say: 

"A trial within trial has to be conducted whenever an accused person objects to the tendering of any statement he has recorded"  In the words of Nyabisi Deus Juma
 "once this is done repeatedly it creates twofold problems. First, it is a total denial and negation of the legal rights of the suspect, and second, with time, it diminishes the investigation skills of the police officer and certainly makes innocent people undergo torture for no reason at all". Equally, in the case of Bryton V Nothumbria Police Authority
here the court held that: 
"But whatever the reasons one puts forward to justify torture, none the less, torturing suspect or accused person is not allowed" 
Suspension is another form of physical torture which is said to be administered by police officers, security and game officer and other agent of coercive organs of the states. The suspects body became upside down being handcuffed. It involved being hung up in the worst possible situation. However, during the exercise simple beating is conducted randomly all over the body repeatedly until the suspect come with the good news to the police, security or game officer. The very aim of this is also to solicit information or confession. 
However, one may argue with substance that, police, security or game officers and other agents of the coercive state organs are regarded as being potentially cruel and unprofessional that is why they do administer torture. Suspension torture is inhuman and degrading treatment and hence unconstitutional. Equally, submarine torture is one form of torture involves submerging the head of the suspects in water which is composed of urine, and vomiting. It is sometimes known as water torture. The head of a suspect is submerged in dirty water and the exercise is done repeatedly until the person suspected to have committed an offence or is with information confesses or reveals the information to the police or security or game officers after suffocation. This is to say once it comes to the question of public interest, all rights which are entrenched in the Constitution of United Republic of Tanzania are thrown overboard that is to say: right to life, right to privacy and personal security are read upside down, so as to solicit information to the suspects. This method is very dangerous to the victim because some of the vomits may contain red blood cell with HIV virus. To do away with this method of torture, the agents of the coercive organs of the state, that is police or security or game officers and other agents have to undergo special training pertaining Human Rights. The second method of torture is viewed under the umbrella of psychological torture. These forms of torture have a permanent direct impact to the suspects. Commenting on this Winfield
, in his book titled Winfield and Jolowicz on Tort, had the following to say:- 

"The fallacy lay in supposing that bodily or physical injury must exclude "mental" injury as being too remote. Damages cannot be given for the more sensation of fear or mental distress but when fear or any other sensation produces a definite illness but when, that consequence is no remote than a broken born or an open wound." 

Psychological torture encompasses, verbal abuse, threat of death, forcing a suspect to be naked before the group of male person, permanent surveillance at the place of work and on the street. Talking on psychological torture, Chris Maina Peter
 in his book titled “Fundamental Rights and Freedoms in Tanzania”, he said the following: 

"In the process of psychological tormenting a victim, he or she is usually held in a very tiny room with no lights or too much light. To play with the nerves of the victim, food is provided at unusual and varying time of the day. This together with the unnatural provision of light in the cell disorients the victim on time. In addition, the victim is not provided with toilet or washing facilities. Such a situation may lead to hallucination and the victim may easily go out of his or her mind, this is the prime aim of the torture to create fear for losing one's normal senses." 

2.6
 Experience of Torture in Tanzania 
In respect of each form of conduct the prohibition is absolute and non- derogable, even in a situation of public emergency. The prohibition is unqualified in the sense that recourse to any such form of conduct is not permitted even if it is conclusively demonstrated that law and order cannot be maintained without such recourse
. Even in the most difficult of circumstance such as combating organized [poaching] terrorism and other crimes, the human rights instruments prohibits in absolute terms the use of torture or cruel, inhuman or degrading treatment or punishment
. 

However, the State organ in Tanzania, that is to say, police officers, security and game officers and other state agents without cloud of doubt do engage in torture.

The experience of Torture of Victims in Tanzania is witnessed from the story of the victims of the circumstances themselves. Some of the example of torture was witnessed during the operation Tokomeza, ostensibly aimed at poachers. However the operation was terminated following wide spread charges of human rights abuses against the local population. 
Equally there have been many cases which are the most notorious ones relating to the operation Mauaji in Mwanza and Shinyanga Region in 1970. In operation Tokomeza {terminate} a few examples shed light on this barbaric behavior. 
Ally Nyenge, a resident of Iputa ward in Tanzania northern Ulanga District, woke up as civil poaching Security officers surrounded his home. He says they accused him of illegal hunting and in front of his 11 years old son, made him take his clothes off, pored salt water on his body and whipped him with a cane. He goes on saying: 
"I had no choice than to obey the orders. I sustained severe injuries. I could hardly sit down. I begged them for mercy but they kept on hitting me"
 
Neema d/o Mosses, also a resident of Ulanga, told a Parliamentary Committee formed to investigate human rights abused that she was stripped naked, made to insert a bottle into her vagina and forced to sex with her in laws by Security forces.
  Another barbaric act occurred at Meatu District where one Peter Samwel a Ward Councilor for Sakasaka Ward complained to have had his arms and legs tied with a rope and were hung upside down for hours.
 In the same vein, The Commission for Human Rights and Good Governance said: Bugere Mwita of Nyamuma village was arrested beaten and tortured. Equally Ester Jackson also, of Nyamuma Village she was tortured as a results of attack her six month pregnancy ended in miscarriage.93
In the neighboring Kenya, Churchill Suba, a student leader and three other colleagues from the Edgerton University were arrested and tortured severely by the Police. The narration was: 
"I was arrested on 16th November, 1995 within the Edgerton University compound and bundled into a vehicle with government registration number by special Branch Officers. I was taken to Njoro Police Station.... There 1 was taken to the crime office where 1 was stripped naked by three special Branch men who accused me of constant preaching about civil disordience and recruit people into FERA and abusive remarks. I allegedly made against President Moi. At the time 1 was subjected to severe torture",,,

Tanzania operation Tokomeza ostensibly aimed at poachers, was terminated following wide spread charges of human rights abuses against local population. The anti-poaching operation had good intention, but the reported murders, rapes and brutality were totally unacceptable.
 In October 2013, President Jakaya Kikwete ordered more than 2300 security personnel from Tanzania's People's Defense Force, Police and special anti-poaching militias, and wildlife rangers to step up enforcement of a ban on elephant and rhinoceros poaching, which has been growing in recent years. But in November, 2013 his Excellence, Jakaya Kikwete was forced to end the campaign, dubbed operation Tokomeza following heavy criticism. Another example of torture was seen in operation mauaji in Mwanza and Shinyanga region. The narrations of some of victim were as follows: 
"Next came my turn. I was ordered to lie on my back. I complied. The pepper was put in my eyes, nostrils, mouth, ears and in my private parts. Huks and seeks of pepper were on orders, forced into my vagina in plenty ... Even into my anus ... It was all painful, I was then under beating ordered to join the old men ... I was told to stretch my arms and legs. I was beaten all over my arms. I was being asked, "Umepata wapi mali? "Jangili we": I was being beaten with a short stick…

In the same vein, in the case of Godfrey James Ihuya and three others; one of witnesses evidence was that, a Security Officer from Magu District tied Mazegenuka; testicles and pulled them while the 4th accused beat him with a stick on his thighs and urged him to confess that he had committed murders at Magu!
 
One of the prominent lawyer in Tanzania Prof. Issa Shivji, criticized the military involvement in a civilian operation, saying the way the operation was implemented was a great shame on Tanzania. Professor Shivji called for a swift investigation of the alleged abuses and said criminal charges should be brought against security personnel who took part in the operation irrespective of their rank.
 Equally, Nihat
 in his book titled the “Judicial Application of Human Rights Law” had the following to comment:

“By prohibiting torture, the Human Rights instruments seek to protect both the dignity and the physical and moral integrity of the individual. The state is therefore required to afford protection, through Legislative and other appropriate measures, against the prohibited acts whether inflicted by person acting in their official capacity, outside their official capacity or in a private capacity!” However, the purpose of this torture was apparently to extract information and confession from the suspects. 
2.7 Legal Remedies to the Victim of Torture
One cannot embark on writing / discussing the question of legal remedies to the victim of torture without defining the key word of the matter at hand which is remedies: 

John Burke
: defined the term to mean: the means by which the violation of rights is prevented, redressed, or compensated. Remedies are of different kinds:- 
(1) By act of party injured, the principal of which are defence, recaption, distress, entry, 

abatement and seizure: (2) by operation of law, as in the case of retainer and remitter (3) by agreement between the parties, ... by accord and satisfaction, and arbitration, and (4) by judicial process ... action or suit”.

The redress can stand if the victim of torture prosecuted the defendant successfully before the court of law having jurisdiction to entertain the suit and ended in his I her favour.

However, the ignorance of the law to victim of torture is one of set-back that is why there is few cases instituted before court of law for seeking redress remedies. Equally many people facing this problem that is the victims of torture are persons with low income as a result they do fail to engage a lawyer to assist them and hence it is easy to say that those many cases were unsuccessful than victorious. 

To succeed for redress, the victim I plaintiff faces a numbers of hurdles which are public policy. The role of the court and the enormous burden placed on the plaintiff to prove the case beyond reasonable doubt as it is trite law that “he/she who alleges must prove. Fleming J.P
  in his book titled Law of Tort" obverses that, " it is well established principle and presumption that the law of tort and therefore ... is concerned with allocation of losses incidental to man's activities in a modem society".

2.7.1 Public Policy
The Public Policy is of the view to assist the citizen in law enforcement; it requires the cooperation between the state machinery and private person to bring the suspected persons alleged to have committed an offence. According to Wambali 
observes that:- 
“The private persons remain vital agents for tracking down. The police force, security personnel and game officers plays a very important role in the prevention and detection of crime, say illegally hunting. That is why they are required to do their work diligently with the necessary courage and intelligence. Police officers are charged solely with the duty to gather evidence necessary to establish the truth or false to the alleged, allegation and arrest the offenders forthright” 
The private citizens are not doing well in this field / umbrella due to the fact that the importance of state organs say police is fading up fast specifically in the question of detection of crimes, arrest of offenders and prosecute them. The police force has its origin in the Constitution of the United Republic of Tanzania of 1977
 is constituted under section 3 of the Police Force and Auxiliary Police Services Act
, for the preservation of peace, the maintenance of law and order, the prevention and detection of crime, the apprehension and guarding of offenders and the protection of life and property in Tanzania. It is from this due regard the power of private citizen experiences what is called diminishing return. In Tanzania we have various private groups designated to deal with arrest, search, for instance, sungusungu/ wasalama who a traditional vigilante group participating in arresting. In the same vein there IS 'Polisi Jamii Group' whose involved in enforcement law is questionable. It is in the public interest to see that suspects of crimes are brought before the Court of Law for obtaining remedies/redress. Equally, it is also the public duty to see that private interests are not sacrificed in the name of public interest as it is seen under Article 30 of the Constitution of United Republic of Tanzania of 1977. 
2.7.2 The Role of the Court

In Joseph Kivuyo and others V Regional Police Commander Arusha and Another: Mweisumo, J (as he then was) when describing the position of the Court in the society 
said that: 
"This is a temple of Justice and no body should fear to inter it to battle his legal redress as provided by the law of the land.
 
This means therefore that the court, according to this research the High Court is expected to do its work in accordance with the law of the land in a manner which is satisfactory. There is no doubt that there is a serious tag of war between the people on the one hand and their Government on the other. While the Government is supposed to promote and champion the rights of the people who vote it into power, in practice the Government of the day has been doing just the opposite. Apart from the many well documented cases of State organs violating the fundamental rights and freedom of the citizen through torture and inhuman treatment; lately there have also been attempt, through legislation, to curb the power of the Court in dealing with human rights cases. Some of these measures are worth examining, because apart from frustrating the efforts of the court in ensuring respect for fundamental rights and freedoms of the individuals appear to be close to contempt of the Court?
. 
In the case of Sizya and 35 others V The Principal Secretary, Ministry of Finance and the AG
. Mwalusanya J calls the act of the Government: "an exercise in futility it is just common senses that you cannot amend legislation which is non- existent" 
The petition was filed by persons who were operating taxi business in Dodoma Municipality, praying for a declaration that the Motor Vehicle Surtax Act, 1994 is unconstitutional and so void because it offends two basic human rights. First it is contended that the said statute is discriminatory and so in breach of Article 13 of the Constitution of United Republic of Tanzania of 1977 and secondly, that it deprives the petitioners the right to work contrary to Article 22 of the same Constitution: they argued that the Motor Vehicle Surtax Act, 1994 was discriminating them on their basis of their status and that new taxes was posing difficulties and this would cause them to abandon the taxi business for they had already been paying many other types of taxes; thus encroaching upon their right to work. In the same vein the enforcement of Human Rights violated by the state organs faces hurdle as it’s seen clearly that the court provide special privilege to defendants and consequently curtails the freedom and remedy to the victim of torture. For example, Bazigize and Mkenda where student leaders at the University of Dar-es-salaam , both students were part of the Tanzania delegation to the 13th world youth and students festival in Pyongyang, North Korea in 1989 while in Pyongyang they were critical of both the composition of the Tanzania delegation and the manner in which the delegation funds were allocated. On return to Tanzania they were arrested and were subjected so various types of torture and inhuman and degrading treatment. They instituted the case before the court of law, interestingly the court, (Massanche, J.) refused to enter judgment on this case saying that it would only be of academic value to do so.

2.7.3 Burden of Proof

A fact is said to be proved when the court is satisfied as to its truth, and the evidence by which that result is produced, is called the proof. The general rule is that the burden of proof is on the party who asserts the affirmative of the issue or question in dispute. This is a trite law that: "he who alleges must prove". In the case of Riley and others V A G where the Court stated that: "he who alleges must prove that the act inflicted to him/her to be unconstitutional.
 In the same vein the Supreme Court of Zimbabwe in the case of Catholic Commission for Justice and Peace V AG and others
 Gubbay, CJ, stated that: 
"I consider that the burden of proof that a fundamental right of whatever nature has been breached is on him who asserts" 
In relation to Article 15 (l) of the Constitution of Zimbabwe the issue of whether an individual has been subjected to torture or to inhuman or degrading punishment, is essentially a matter of fact and ordinarily same evidence would have to be adduced to support the contention. The respondent is not obliged to do anything until the case is made out, which requires to met.
 
The term burden of proof comes from the Latin phrase "onus probandi" meaning the duty to prove.
 Section 110- 123 of the Tanzania Evidence Act (Cap 6 RE 2002) provides principles governing the duty of establishing facts in criminal and civil cases. As everybody is aware that to prove the case involving Human Rights violation requires a great skills of law many people who are engaged in these cases are persons with low income/poor, whom they can not engage an Advocate to assist them to undergo the technicalities of the laws, the end result many cases fail. This produces a hurdle to enforce Human Rights violations cases.  For the case of torture to have merit a number of factors must be considered; the behavior must be degrading treatment, it must be inhuman treatment and it must be an aggravated form of inhuman treatment, inflicted for certain purpose.
 
2.7.4 Article 30 (1) (2) (3) of the Constitution of United Republic of Tanzania of  1977
The Constitution of United Republic of Tanzania of 1977 as amended from time to time is loaded with claw - back clauses which render policies and campaign against torture to be futile. Claw-backs such as "subject to the law" in accordance with the law. In the same vein under sub-article (3) of the said Constitution; it requires one to institute the suit at the High court only. It provides that: 
"Any person claiming that any provision in this part of this chapter or in any law concerning his rights ... to him has been, is being or is likely to be violated by any person anywhere in the United Republic may institute proceeding for redress in the High court
" 
One can ask a simple but a very jurisprudential question that is there any reasonable grounds justifying that? This by itself is a problem. For instance the person who has been subjected to physical torture, residing at Kitanda village in Namtumbo district which is about 110kms from Songea is where one can find the high court. This will require him / her to incur a lot of expenses such as transport, meal, and lodging, to mention a few. One can argue with substance that, the decision by the High court to invoke its inherent jurisdiction to entertain cases relating to human rights and at times raise Constitutional issue "suo motu" has not been well- received by the Government ten years after the enactment of the Bill of Rights before coming up with the legislation for its enforcement
. 
Equally, the procedure provided for the enforcement of the basic rights and duties as required by Article 30 (4) is highly cumbersome as it goes further to restrict access to the court by the individual whose rights have been violated by the coercive organs of the state. Section 10 of the act.
 which state that, for the purpose of hearing any petition... the high court shall be composed of three judges. What is so special with this? In murder, treason, armed robbery only one judge is required. This is wastage of time and misuse of human resources. Chris Maina Peter commenting on this has the following to say. " ... The matter has to be referred to the panel of three Judges to hear and determine it. I see no rationale for this new procedure other than wasting the time of the Court and the litigants. It would have the effect of prolonging the suffering of the victim of the human rights violation and giving the state an opportunity to continue playing around with the technicalities of the law. Furthermore, it would appear that the state no longer believes that a Judges of the High court on his own is capable of hearing and determining an issue relating to fundamental rights and duties fairly. He or she should, as of necessity sit with two other colleagues. The judiciary should loudly protest over this. If a single Judge can be trusted to hear and determine issues, such as murder, which call for more serious penalties, what is so special about the provisions contained in part three of chapter one of the Constitution?
... " 
It is my advisory opinion that this Article 30 of the said Constitution let be read as if it has been removed. Furthermore the Basic Rights and Duties Enforcement Act (Cap 3 RE 2002), let be by itself be the second to go, as it is repugnant law as it is embodied with a lot of delaying tactics.  It is laughable also to contend that, " where in any proceedings it is alleged that any law enacted or any action taken by the Government ... abrogates ... any of the basic rights, freedoms and duties set out in Article 12 to 29 'of this Constitution and the High court is satisfied that the law or action concerned' to the extent that if it conflicts with this Constitution is void or is inconsistent with this Constitution the High court ... instead of declaring that such law or action is void, shall have power to decide to afford the Government ... an opportunity to rectify the defect found in the law or action ... 
this is a bad Law I confess! It is wise to advise very briefly that Article 30 of the said Constitution be removed forthright. 
Chris Maina Peter
 observes that: "this provision is problematic in that it directly interferes with the principle of separation of power ...” 
The concern here is that there is no automatic prohibition of evidence obtained illegally or through the use of torture. For example section 169 (2)
 of the Criminal Procedure Act provides inter-alia that: 
"A court has the discretion to refuse evidence unless it is satisfied that its admission would benefit the public interest without unduly prejudicing the rights and Freedom of any person." 

This is a good hurdle to the enforcement of human rights if violated. The provision must be in black and white pertaining the evidence illegally obtained. It is of my advisory opinion that such evidence which is obtained illegally or through torture be not admissible, this is a proper yard stick. Dr. Mwakyembe H. G (a Member of Parliament) in the book, the state and the working people of Tanzania has complained that the Bill of Rights is: 

"so well punctured with numerous savings and exemptions that the Bill of Rights has been rendered an empty shell"
.  The limitations and restrictions on the Bill of Rights such as "in the interest of the public safety", public order, a few to mention, would lead one not to hesitate to share the same chorus with Honourable Dr. Harrison George Mwakyemebe that the Bill of Rights has been rendered an empty shell. 
In final analysis one can say with substance that, Article 30 is a complicated one and makes it difficult for the man in daladala (common man) who is a victim of human rights violation to get his redress from our Court as soon as practicable. It does not match with the policy of the Government that litigation must come to the speedy end so that litigants must engage in production process, in latin maxim one can say: "interestae Republicae ut fit finis litium" 
2.7.5: Requirement of 90 Day Notice of the Intention to Sue 
One of the corollaries of the principle of rule of law is that Government should bear its share of legal liability and be liable for wrong done to its subjects. And the Constitution of Government should be fair in the eyes or the Law. By Article 13 (1) of the constitution of United Republic of Tanzania of 1977 it is provided that: 
"All persons are equal before the law and are entitled, without any discrimination to protection and equality before the law”
 
In Tanzania, proceedings against the Government are governed by the Government Proceedings Act, Cap 5 RE 2002. Essentially, the act subject government to all those liabilities in tort and in other respect, to which it would be subject if it were a private person of full age and capacity, and any claim arising there from may be enforced against the Government but subject to other limitations as provided under the Act
. 
There is a controversial procedure when one wants to sue the government. Section 6 (2) of the Government Proceeding Act
 provides that: 

"no suit against the Government shall be instituted, and heard unless the claimant previously submits to the Government Minister, Department or Officer concerned a notice of not less than ninety days of his intention to sue the Government, specifying the basic of his claim against the Government, and he shall sent a copy of his claim to the Attorney-General" 
c.s. Binamungu
 observed that the effort to enforce the law when one is subjected to torture by the state organs that is, Police, Security personnel, Game Officers and other agents of the state, with the requirement of ninety days notice of an intention to sue the Government. However his observation does not answer a number of questions as to the necessity of ninety days notice. One can argue with reasonable grounds that why ninety day requirement? For what? 
This is a mere technicality used by state to elude justice. It is trite law that, 'justice delay is justice denied'. In the same vein, the Government Proceedings Act provides even more difficulties for the victim of human rights violation in its section 7 of the Government Proceeding Act provides that: 
"Notwithstanding any other written Law no civil proceeding against the Government may be instituted in any court other than the High court'?
. 

No time is supposed to be wasted here as time and tide wait for no man. I would rather say the Government Proceeding Act is a repugnant one; it turns into ashes the efforts of millions in the enforcement of cases / suits concerning the human rights violation. Human rights activities have to come with single voice that the Act be removed forthwith. Procedure to sue the Government is the same as the procedure to the common person. This is to say Executive is trying technically for to curb the power of the Judiciary. Equally, District and Resident Magistrate courts be empowered to entertain the suits of this nature, that is, suits pertaining the human rights violations. The propounded methods above are not only simple but also the quickest one. Commenting on this, Chris Maina Peter
in his book titled Law and Justice in Tanzania says: 
“In Tanzania since Independence the tendency has been to complicate the procedure of taking the Government to Court. In some matters, which the Government thinks are "sensitive" complicated procedures are put in place complicating the road to justice" 
In the same vein, Prof Issa Shivji in his book: State and Constitutionalism in Africa: has the following to say as regards the repugnant technicalities when one wants to sue the Government: This law insulates the Government from all forms of claims. According to this law, anybody who wanted to sue the Government had first to submit a ninety days notice to the same Government through the Minister responsible for Justice to sue it and a copy to the Attorney General
. 

This means that this delaying tactic was introduced purposely to wear out the plaintiff. At all that time of 90 days some of the key witness would have died or even forgotten the facts in issue. In Patrie's case
 in this case the plaintiff was suing a Regional Commissioner in person for nationalizing his milling machine. Chipeta J, (as he then was) allowed the Government to be joined and then ordered the plaintiff to comply with the statutory provision relating to suits against the Government. This is tactic to stall the proceeding. It has been explained that procedural issues should not be used as a pretext of defecting justice. Lord Penzance of the House of Lords in Henry and Others V Peter Hamilton explained: 
"Procedure is but the machinery of law after all the channel and means whereby law is administered and justice reached. It is strangely from its proper office when in place of facilitating, it is permitted to obstruct, and even extinguish, legal rights, and is thus made to govern where it ought to observe"

The same words were propounded by Sir Newriham Worley, then President of the Court of Appeal for Eastern Africa in the case of the Iron steel Wares Limited V Martyr Company, an Appeal from the High Court of Uganda, His Lordship argued: 

"Procedural rules are intended to serve as the hand maidens of justice, not defeat it and we think that the High Court in its inherent jurisdiction to control its own procedure, has discretion to waive the strict application ... and has a duty to ensure that each part is given fair opportunity to state its case and to answer the case made against it”

2.7.6: Torture versus the Tanzania Evidence Act
Section 29
 of the Tanzania Evidence Act, provides that no confession which has been tendered in evidence shall be rejected on the ground that a threat has been held out to the person confessing unless the court was of opinion that the threat was made in such circumstance and was of nature as was likely to cause untrue admission of guilt to be made. This means that torture is not restrictively construed by this provision. The provision suggests that no evidence will be denied merely that one was subjected to torture. 
In the same vein section 31
 of the same Act, is of the view that, if the threat is administrated to accused person and due to that torture leads the police to the discovery of some material item relative to the offence, even if such information was obtained out of threats, such statement is relevant and admissible. This repugnant provision was also discussed in the case of Nanyabarika VR. This case involved stealing. After the report was made at a Police Station the suspect was arrested and made a statement which amount to a confession before a Police Officer which led to the discovery of some of the stolen property. During the trial the accused said he made the confession statement after being tortured by the Police and hence it was involuntarily obtained and asked the Court of law to reject it. The Court dismissing the prayer of the accused person (appellant) it said: 

"The appellant showed the police the spot where the complainant stolen box and some other items were recovered. So this information leads the Police to recover the booty, so it is admissible and fully justified a conviction”
 

One can say with substance that this provision is in conflict with the mother law of the land. Article 13 (6) ( e) of the constitution of United Republic of Tanzania provides that: no person shall be subjected to torture or inhuman or degrading punishment or treatment.
 In Thomas Mjengi and Another VR
 the Court was the view that police officer, security personnel or any other person in authority administer torture is inherently inhuman and degrading and hence, unconstitutional. 
2.7.7 Training Courses on Torture and Human Rights to the Coercive Organs of the State 
No one can be able to talk of Article 13(6) (e) of the Constitution of United Republic of Tanzania of 1977 as amended time to time, without training. Again, no one can be acquainted with various Conventions, Treaties at the International Level, Municipal level and Domestic level whereby torture is prohibited to be administered to any person simply by merely being born alive. In the same vein, the Government Proceedings Act, Tanzania Evidence Act in term of Section 6(2), Section 10 and Section 29 respectively requires Academic reasoning capacity. So the process of learning the skills that one need to do a job, such as police officers, security personnel, game officers are of utmost important. 
2.8 Conclusion

In this Chapter, we have been looking at conceptual overview of torture and the definition of it as propounded by various authors. We have also seen the historical context of torture, the typology of torture, elements and reasons of torture. Equally, we have also discussed the various methods of torture, experience of public policy, the role of the court and burden of proof.  In the same vein, we have also discussed the question of Article 30(1) (2) (3) of the Constitution of Tanzania requirement of 90 day notice of the intention to sue and also the question of training course to the state organs as being the hurdles to the enforcement of violated rights we have attempted to survey in this chapter.  

CHAPTER THREE
3.0 TORTURING POACHERS’ IN NAMTUMBO DISTRICT
3.1 
Introduction

In this Chapter, the researcher intends to look into causes of poaching, extent of the problem and the different ways to curd the problem. The researcher embarks on analysis of the research before coming to the conclusion. All discussion and analysis under this chapter will be confined and focus on Namtumbo District, as a case study.

The law criminating poaching in Tanzania is that of the Wildlife Conservation Act, 2009 (RE 2002) read together with the Economic and Organized Crime Control Act Cap 200 (RE 2002)
. By section 86(1) (2)
 of the Wildlife Conservation Act, provides that, a person shall not be in possession of, or buy, sell or otherwise deal in any government trophy. A person who contravenes any of the provisions of this section commits an offence and shall be liable on conviction not less than 5 years but not exceeding fifteen or not less than twenty years but not exceeding thirty years or to both.

This law is effective in forming this vice as it provides a deterrence sentence to the accused person.
3.2 Causes of poaching in Namtumbo District 

One can argue that poaching poses a considerable threat to our National Parks in Tanzania and other reserved areas for instance Selous Game Reserve located in Southern Eastern part of Tanzania and Namtumbo is among the district which is partly within Selous Game Reserve. Poaching in Namtumbo district is rampant whereas game/trophies are taken overseas or abroad for market while meat is left to be consumed by the local people.
 This is to say, poaching is done to more and different animals such as roan antelope, buffalo, hippotamus, bush pig, impala, mountain reed bulk, lion, and leopard. A few examples shed light as tabulated hereunder:-

Table 3.1. Poaching Statistics in Namtumbo District
	S/No.
	Date
	Investigation on Register No:
	Offence(s)
	Accused

	1
	12/10/2013
	603/2013
	Unlawfully possession of stable antelope skin & 17 pieces of 

elephant tusks
	Yazidu S/O Rashid 45 years

	2
	17/10/2013
	605/2013/2013
	Unlawfully possession of buffalo meat
	

	3
	9/10/2013
	566/2013
	Unlawfully possession of buffalo

 Tusk
	Rashid S/O Omary Kilosa

	4
	9/10/2013
	564/2013
	Unlawfully possession of roan antelope skin and 6 pieces of 

elephant tusks
	Rashid Anthony, 62 yrs S/O Ngoni, Matepwende

	5
	15/10/2013
	649/2013
	Unlawfully possession of roan antelope meat
	Nurudin S/O Yassin Njogopa

	6
	27/10/2013
	804/2013
	Unlawfully possession of roan antelope meat
	Rashind Anthony, 62 yrs

	7
	15/12/2013
	LUSE/IRI 185/2013
	Unlawfully possession of Government trophies with two elephant tails
	Waziri S/O Mkwandamambo

	8
	18/4/2013
	235/2013
	Unlawfully possession of Government trophies with two elephant tails
	Teophanes S/O Mapunda, 29 yrs

	9
	10/5/2013
	263/2013
	Unlawfully possession of elephant tusks: 20 pieces
	Buruhani S/O Ntini, 48 yrs, Songea

	10
	2113/2014
	121/2014
	Unlawfully possession of granis gazelle meat
	Ridhiwani Yassin, 44 yrs

	11
	30/8/2014
	417/2014
	Unlawfully possession of elephant meat and pieces of elephant tusks
	Abdul S/O and Kanjenjelewa S/O Ndumbaru

	12
	24/7/2014
	483/2014
	Unlawfully possession of elephant meat & lion nail
	Absconded

	13
	1/7/2015
	38/2015
	Unlawfully possession of six 

elephant tusks
	Janati S/O Haji. 32 yrs, Mndendeule, Rwinga

	14
	6/3/2015
	106/2015
	Unlawfully possession of eleven elephant tusks
	Absconded

	15
	23/1/2015
	
	Unlawfully possession of meat and

 2 pieces of elephant tusks.
	


Source: Namtumbo Police Station Report Books of 2013, 2014 and 2015
The cause of poaching in Namtumbo district is attributed to a number of reasons. The following are some of the causes of the said problem and these causes are considered at some detail herein below:-
3.2.1 Poverty 

One of the core causes of poaching is poverty. In order for the poor to generate income for sustenance, they resort to what is believed as easier methods to acquire money. Hence the poor people of Namtumbo District who are within Selous Game Reserve are using the opportunity to conduct poaching for want of income and sustenance means. 

Here below is Namtumbo circle of poverty. 
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One can say that, Namtumbo District has a society with low income which has both low levels of saving and low levels of consumption. The low level of saving means that there is a low market; and the low level of consumption means not enough market to investments. The low investments leads the society to produce little, hence low income and automatically the circle begins again
.

	S/N
	WARD 
	TOTAL 
	
	MALE 
	
	FEMALE 

	° 
	TOTAL 
	201,639 
	
	98,335 
	
	103,304 

	1 
	RWINGA 
	13,668 
	
	6,491 
	
	7,177 

	2 
	MKONGO 
	7,012 
	
	3,420 
	
	3,592 

	3 
	LIGERA 
	11,796 
	
	5,855 
	
	5,941 

	4 
	LUSEWA 
	18,883 
	
	9,137 
	
	9,746 

	5 
	MAGAZINI 
	8,639 
	
	4,136 
	
	4,503 

	6 
	MSINDO 
	6,882 
	
	3,369 
	
	3,513 

	7 
	LUCHILI 
	13,824 
	
	6,654 
	
	7,170 

	8 
	NAMABENGO 
	10,055 
	
	4,883 
	
	5,172 

	9 
	KlTANDA 
	10,498 
	
	5,221 
	
	5,277 

	10 
	LUEGU 
	7,754 
	
	3,732 
	
	4,022 

	11 
	NAMTUMBO 
	19,275 
	
	9,462 
	
	9,813 

	12 
	MGOMBASI 
	9,996 
	
	4,830 
	
	5,166 


That done, let us look on Namtumbo population, housing census and per capital income. 

	13 
	LITOLA 
	10,752 
	5,207 
	5,545 

	14 
	LIKUYUSEKA 
	10,811 
	5,452 
	5,359 

	15 
	MPUTA 
	11,117 
	5,427 
	5,690 

	16 
	HANGA 
	14,218 
	6,998 
	7,220 

	17 
	LIMAMU 
	6,228 
	3,106 
	3,182 

	18 
	MCHOMORO 
	10,171 
	4,955 
	5,216 


Source: Tanzania Population and Housing Census 2012
Illegal hunters do use wild meat for food and for economic gain. This is a key factor as to why people living near Selous Game Reserve conduct poaching. In the same vein, per capital income for the citizen of Namtumbo district is very low and this is one of the key indicator of poverty in the district, it is only Tanzanian Shillings 427,000.00 per year which is equivalent with 1170 per day
. This is very minimal amount to accommodate all necessaries per day. This will lead one to have poor medical treatment, poor housing, poor education, one day meal, to mention a few. For that reasons one may engage himself into poaching for supplementing household problem and for economic gain.

Knapp E.J 2012
 in his article: "Why Poaching Pays" has the following to say about the cause of illegal hunting: 
"Poverty stands as a major driver of illegal hunting as households vie for income and sustenance. Livelihoods of illegal hunters have been augmented considerably through revenue generated from bush meat sales. Illegal hunters use bush meat both for supplementing household problem and for economic gain"

In the same vein, poaching/illegal hunting is conducted in Selous Game Reserve for want of Government Trophies such as elephant tusks which are exported abroad for sale. A few examples of economic cases which are at Namtumbo District Court are as hereunder tabulated to shed light:- 

Table 3.3 Economic Cases in Namtumbo District

	S/N
	Date
	Economic case no.
	Accused’s name
	Offence(s)

	1
	23/4/2015
	Economic case no.1/2013
	Teophanes S/o Mapunda 29 yrs
	1st count – Unlawfully hunting of specified or scheduled animal c/s 47(a)(i) of Wildlife Conservation Act no.5/2009.

	2
	16/5/2013
	Economic case no.3/2013
	Burhani S/o Ntini, 48 yrs
	Being unlawful possession of government trophy c/s 86(1) of the Wildlife Conservation Act No.5 of 2009 read together with paragraph 15(d) of the 1st schedule and Organized Crime Control Act 1984 RE 2002.

	3
	3/6/2013
	Economic case no.4/2013
	Alex s/o Milongo, 18 yrs.
	Being unlawful possession of government trophy c/s 86(1) of the Wildlife Conservation Act No.5 of 2009 read together with paragraph 15(d) of the 1st schedule and Organized Crime Control Act 1984 RE 2002.

	4
	30/7/2013
	Economic case no.5/2013
	John Kasimili @Komba
	Unlawfully hunting of specified scheduled animal c/s 47(a) (i) of Wildlife Conservation Act no.5/2009.

	5
	10/10/2013
	Economic case no.7/2013
	Athumani s/o Faraji@Ndotile 75 yrs
	Unlawfully hunting of specified scheduled animal c/s 47(a) (i) of Wildlife Conservation Act no.5/2009.

	6
	21/10/2013
	Economic case no:8/2013
	Bosco s/o Mkolongo and 3 others
	1st  count - hunting in a game controlled area without a valid licence c/s 23 and 70 (1) of the Wildlife Conservation Act 1974 read together 
with paragraph 15(a) of the 1st  schedule to and section 59 of the Economic and Organized Crime Act 1984. 

2nd count - being in unlawfully possessing of firearms c/s 4(1) (a) and 34 Arms and Ammunition Act 1991. 

3rd count - Being in unlawfully possession of Ammunition c/s 54(1) (a) and 34 of the Arms and Ammunition Act 1991. 



	7
	20/12/2013
	Economic case no:10/2013
	Waziri S/o Mkwanda Mambo, 43 yrs
	1st count - unlawfully hunting of specie or scheduled animal c/s 47(a) (1) of Wildlife Conservation Act no.5/2009. 

2nd count - unlawfully possession of government trophy c/s 86 of the Wildlife Conservation Act No.5 of 2009 read together with paragraph 15

( d) of the st schedule and Organized Crime Control Act 1984 RE 2002.


Source: Namtumbo District Court Registry of 2013

In recent years, the extent of relevant poaching in African countries has reached alarming rates. Primarily, being fueled by the soaring demand for tusks in world market especially Asia, ivory demand has been escalating sharply in Asia nations such as China where they are particularly valued and are used for carvings and as ornaments. 
3.2.2 Demand for Tusks 

Another cause of poaching or illegal hunting is focused on increased demand of elephant tusks and rhinoceros horns in world market especially Asia nations such as China where the market is very high. In response to the new poaching threat, Tanzania implemented operation called Tokomeza in 2013 where by Police, Tanzania People Defence Force, Game Officer and security personnel were deployed to battle poaching. However, the security forces exceeded their authority and were implicated in some instances of torture and rape
 and hence the operation was suspended following internal pressure and a Parliamentary Committee Report confirming human rights violations. In Namtumbo district about 226 guns were seized by the Government for being misused
.  10,000 the number of weapons seized during the 1989/90 operation uhai (life) a successful anti-poaching operation that was conducted in the Selous game Reserve. About 700 poachers were arrested during the operation. However, one can argue that the operation uhai was successful merely because of the issues of globalization for in 1989/1990 science and technology was at the immature stage compared with the year of 2013 when operation tokomeza (reduce to nothing) was launched
. 
Again, the 1989/1990 operation uhai (life) is said to be successful because at that time very few people were aware with the notion of human rights. This is to say most of majority were subjected to torture during the said operation. Human rights awareness was almost zero compared with 2013 operation. Tokomeza (destroy) where people are aware with their rights even though are subject to a numbers of claw-backs, cumbersome procedures and the like which are entrenched in the Constitution of United Republic of Tanzania of 1977 and the Government proceeding Act (Cap 5 RE 2002). 

Equally, during the operation uhai 1989/1990 it was the time of one party system. Chama cha Mapinduzi was the only party which was existing at that time of operation uhai. So no one could talk of the brutality of its state organs that is police, Tanzania Peoples Defence Force, game officers and security personnel conducted the operation
whereas the 2013 operation tokomeza was launched during multi-partism where the opposition parties including some of the members of the ruling party lamented on excessive use of force during the operation. Where there were reports of torture, including rapes, so this lead the government to suspend the campaign after it have subjected to a barrage of criticisms
.  Yet, one may argue with substances that some of the Member of Parliament do finance poaching so it was not easy for them to lament in the house for abuse of human rights
. 

3.2.3 Culture and Tradition 

Another factor motivating poaching may be cultural and traditional beliefs in the sense that some people hunt for the sake of prestige or tradition. In Namtumbo District many people are engaged in growing tobacco, maize and beans and also goat keeping in the areas like Lusewa, Likuyusekamaganga, Kitanda, Litola, Hanga, to mention a few. This means, there is no scarcity for meat, nevertheless, they do engage in illegal hunting for the simple reason that eating wild meat is a chance of diet for them and is a prestige. 
The local people in the area, which borders Selous Game Reserve, say Kitanda, Likuyusekamaganga, Mgombasi, Lusewa to mention a few are traditional hunters and honey gatherers. Hunting is practiced as part of their culture and a good hunter is respected. It is a belief in the Wandendeule
 tradition that a man is not a man unless he possesses a gun (muzzle loader). Traditionally, poaching is conducted in Namtumbo district to meet the requirement of traditional beliefs. For instance, poachers do kill lion for want of nail which in their believes it assist to be more powerful and fearful one. Equally, the rhinoceros horn when turned into powder form, uses for love affairs. A man become sexually powerful just a tea spoon per month is enough. Again, hyenas brain, according to Wandendeule's belief to them it assist to sense the enemy who is about to harm, arrest or do anything which is bad to him, especially wanted criminals. In the same vein, Wandendeule beliefs that the tail of elephant is of vital assistance to prevent witches. 
Hornby
, defined the term “witch” to mean "a woman who is believed to have magic powers, especially to do evil things, in stories, she usually wears a black pointed hat and flies on a 'Broom -Stick'." Again, if one wears a leopard skin makes him to be a hero's among others not only that, but also is seen to be a powerful one. So these are some of few examples of the keys attributes which leads to poaching in Namtumbo district perpetrated with that is culture and tradition beliefs. In the final analysis one can say with substance that poaching is a big challenge to many conservation authorities, especially in Selous Game Reserve and is also attributed to the rapid population increase and the high level of poverty among the community living near the Selous game reserve and demand for tusks and rhinoceros horns in the world market and also culture and tradition. 
3.3 The Extent of the Problem

Anti-poaching operations have played a crucial role for the survival of endangered animal populations in Africa, but they have been more successful in some countries than others.
Tanzania has conducted two large scale operations to date after poaching escalated in the 1980.The Tanzania Government implemented operation Uhai (life) with strong political will and the deployment of military forces that is to say: Tanzania People Defence Force, police officers, security personnel and game officer (Wildlife Department Officials)
. 
The first operation was successful in curbing poaching in Tanzania with a subsequent rebound in critical animal populations. Elephant numbers in the Selous Game area increased from 32,000 to 67,000 within a decade following Uhai operation.
 The second operation was nicknamed as operation Tokomeza (Swahili) means annihilate, however the operation was short-lived following the excessive use of force which was in violation of human rights, torture, rape and murder characterized the 2013 operation. 
Torture of poachers is an entrenched practice in Tanzania; no wonder torture was administered to suspected poachers in Namtumbo District particularly during Tokomeza operation
. However, the victims of such tortures have recourse to justice. The reasons behind being ignorance of law, cumbersome procedures, technicalities, and a numbers of claw-backs clauses entrenched in the Constitution of the United Republic of Tanzania of 1977 as amended from time to time. To date no case which involves poacher's torture has been opened/lodged at Namtumbo district court, Songea district court even at High court of Tanzania at Songea. The reasons behind being, ignorance of law, costs of instituting the case, cumbersome procedures such as requirement of 90 day notice to sue the government, requirement of three judges to hear and determine the suit also the requirement of instituting the suit at high court only. These are stumbling block to the institution of suits / cases. 
Amos S/O Crispin Kifaru who was tortured by game officers narrated at Lusewa police station, that he woke up and found his home surrounded by anti-poaching officers who accused him of illicit hunting. He claimed his leg was tied by a rope and set a fire to his leg on which he suffered severely.
 "They ordered me to hang up my leg on the wall and conducted a continuous beating all over the body with a stick. There was a lot of violence, they threatened to kill me, and shouted at me to tell them everything I knew about poaching and show them a gun, as they said, they have reliable information that I am in an unlawful possession of a gun and use it for illegal hunting. I said nothing to them but they said if I knew it makes no difference; I am still condemned because they knew everything about my illegal business". "But I said I know nothing about the gun. Thereafter they tied my legs with a rope and set a fire on my right leg and I suffered severe pain. I came to learn later that they were Game Officers from Namtumbo District in that they were conducting a special operation ordered by the District Commissioner, to arrest all those who have entered in Game Reserve without written permit. When it is finally over, they left me there without taking me to Police Station. I was unable to walk as my leg was burnt severely. On day of May 2013 at about 15 :20 I managed to go to Lusewa Police Station to complain on what Game Officers did to me. Finally, I was given a PF3 for Medical Treatment vides RB No.72 of2013”.

This narration from a victim of torture show how brutal and inconsiderate some law enforcers can be. For about two years now still the matter is under investigation. One can ask a simple question but a very jurisprudential one that: what are they investigating? What is so special with this case? Which law allows them to torture? Why the laws have not taken its courses?  Bad enough, the aforesaid victim did not manage to go to the High Court for want of redress. One may think maybe it is due to ignorance of the law or other cumbersome procedures of lodging civil action before the court of law or due to poverty hence unable to engage an advocate. Another victim, Ally S/o Jamwana a 87 years old farmer of Matepwende village in Namtumbo District in his written statement made at Namtumbo Police Station narrated the following story:- 

"I was arrested on 26th October, 2013 at Matepwende village and bundled into a vehicle with private registration numbers by people. I came to learn later were police officers, security personnel and game officers. I was taken to Namtumbo Police Station where I was stripped naked and tortured by them (they were about four of them) accusing me to hunt illegally with sub-machine gun in Selous Game Reserve"

Another victim one Athuman s/O Faraji Ndulite, of Namtumbo village, 75 years old was arrested and charged with two counts. 1st count unlawfully hunting of specified animal contrary to section 47(a) (i) of the Wildlife Act No.5 of 2009. That on 9th October, 2013 at / or about 1:00 hrs at Selous Game Reserve within Namtumbo district in Ruvuma region, he did hunt and kill one antelope without written permit. The second count was unlawfully possession of Government Trophy contrary to section 86(1) of the Wildlife Conservation Act No.5 of 2009 read together with paragraph 14(d) of the First Schedule and sections 57 (1) and 60 (1) and (2) of the Economic and Organized Crime Control Act (Cap 200 RE 2002). He was found in unlawful possession of Government trophy to wit; one tail of Roam Antelope
 valued at Tshs 3,825,000/=  In his written statement at Namtumbo police station he said: "I was tortured by the game officers severely without saying anything to me. The following morning the beating continued until I was unable to walk.”

Similar incident in the list occurred on 15th October 2013 at 4:30 hrs at Ligera village in Namtumbo District where Bosco S/O Mkolongo and three others were arrested following "Operation Tokomeza”
 The first accused person said, "I was beaten all over the body, asking me to mention names of  my associates. I mentioned Thomas S/O Mapunda and Kasto Ponera the fictitious names in order to save my life.”
 In his written statement, he also named Omary a.k.a Omi a resident of Dar es Salaam to be the owner of the gun make rifle. The researcher visited at the High Court of Tanzania, Songea Registry for perusal of criminal case files which are relevant to this work but unfortunately no case file was found concerning poacher's torture. However, there is one civil case which emanated from torture administered by the Police, this is, Bakari S/o Mbano v. OC - CID, RPC Ruvuma Region and Attorney General
,  whereby the cause of action of this suit are battery, malicious prosecution and false imprisonment. The plaintiff one Bakari S/O Mbano was arrested by the police on 12th July, 2006 at about 2:00 hrs at Mlilayoyo village in Songea District. The arrest was in connection to an allegation was ordered to show them a gun but I denied being in possession of the said gun. that he murdered two persons at Masuguru mining area within Mbinga district and hence charged with two counts accordingly. 
The first count was that Bakari Mbano on 7th July, 2009 at about 22:45 hrs at Masuguru Mining area within Mbinga district and Ruvuma region did murder one Julius S/o Msafiri and the second count was that on the same date, time and place, he did murder one Timamu S/O Shaibu contrary to section 196 of Penal Code Cap 16 of Laws of Tanzania RE 2002. While the police investigations were still under way, the Director of Public Prosecution entered nolle prosequi vides section 91 (1) of the Criminal Procedure Act.
 The plaintiff complained that during the arrest by police, he was tortured by being beaten as a result of which he suffered severe pain all over his body. 
On 15th September, 2009 Bakari S/o Mbano submitted a ninety days notice for the intention to sue the Government per section 6(2) of the Government Proceedings Act
. The plaint was filled on 4th August, 2010 and the causes of action were battery, malicious prosecution and false imprisonment claiming 100,000,000 as a general damage. The High Court was satisfied with evidence tendered by the plaintiff and the three claims in this suit amounting to Tshs 100,000,000 were maturely lodged. 
However, Fikihiri J, awarded Tshs 10,000,000 to the Plaintiff as a redress. Being dissatisfied with the High Court decision, the plaintiff filed a notice of intention to appeal to the Court of Appeal of Tanzania. The Director of Public Prosecution has also filed a notice of intention to appeal to the Court of Appeal of Tanzania. Hence there will be a cross-appeal. Since intended appeal is subjudice, it will not be discussed further but the high court judgment says it all about torture and possible remedy thereon. The matter now goes to Court of Appeal; it remains to be seen what will the Court of Appeal of Tanzania decision. One lawyer lamented much on this and had the following observation: 
"The Court of Appeal is a Court that preoccupies itself, and it evidently does so with gusto and relish, with its own administrative and procedural rules. As if that were not bad enough, the Court is not predictable in large measure, making pursuit of an appeal into a game of chance or a lottery"

The lawyer goes on saying: 
"The technical hurdles are legion. It is no wonder that some of us have determined that it is easier to pursue a seat in Parliament than to pursue a single appeal before the Court of Appeal of Tanzania”

3.4 Poachers Ignorance of their Rights
One may say with substances that very few people are aware of their right once their subjected to torture by the coercive organs of the State, that is to say, police, security personnel and game officers. The table below shows victims who were subjected to torture by state organs but did not go to lodge suits at the High Court. 

Table 4: Victims of Torture
	S/No 
	Name 
	
	
	Mode of torture 
	
	Remark 
	

	l. 
	Amos 
	Sio 
	Cyprian 
	Hanging legs on the wall and 
	Did not go to court 
	to 

	
	Kifaru 
	
	
	beating and burning 
	
	seek legal redress. 
	

	2. 
	Ally Sio Jamwana 
	Stripped naked and beating 
	
	Did not go to court to 
	

	
	
	
	
	
	
	
	
	seek legal redress. 
	

	3. 
	Athuman 
	Sio 
	Faraji 
	Beating 
	
	
	
	Did not go to court to 
	

	
	Ndulile 
	
	
	
	
	
	
	seek legal redress. 
	

	4. 
	Bosco Sio Mkolongo 
	Bastinado 
	(a 
	technique 
	of 
	Did not go to court to 
	

	
	
	
	
	beating or whipping the soles 
	seek legal redress. 
	

	
	
	
	
	of the bare feet) 
	
	
	
	


Source: Case files at Namtumbo Police Station
The problem they are facing is the cumbersome procedure required to be followed when one wants to institute a civil action seeking redress. For example, the enactment of the Government Proceedings Act
 requires a victim whose rights have been infringed by state organs, to give a notice of not less than ninety day in order to sue the government. This is within the meaning of Section 6(2) of the said Act, that is, the Government Proceeding Act Cap 5 RE 2002
. One may argue with substances that, why ninety day notice? This is just a delay tactics. Worst still the requirement is saved by derogation clause or claw-back clause in Article 30 (1) and (2) of the Constitution such as "public interest".

This work shows that the Constitution of Tanzania is not a friend to a victim of torture, specifically Article 30 of the said Constitution. In the same vein the Government Proceedings Act (Cap 5 RE 2002) is embodied with technicalities which by themselves are hurdle in suing the Government as said earlier on.  There is also rigidity by the Court in granting applications to prosecute a criminal case privately. This was seen in the case of DPP v. Ephata Lema and 5 others.
 In this case the family of the deceased filed a case against the policeman involved in his torture and death. The grant of the application to prosecute the case privately was overturned by the High Court. The reason given was that the Director of Public Prosecutions had absolute control over all prosecutions and those sensitive cases like this one would not benefit from "interference" by private individuals. Thereafter the Director of Public Prosecution never proceeded into the case and all accused Police Officers continued with their work as usual. The same argument was pointed out by Privy Council in the case of Ongoah Chuan v. Public Prosecutor where it says: “... it is not enough to have a law which does not have safeguards because it is not law at all.
" This means that, therefore, the Government has to come to the immediate halt by applying what can be said as delay technicalities to elude justice for the simple reason of sensitivity of the case. Let the justice be done. (Fiat justitia). 
In some matters which the Government thinks are sensitive, therefore, the complicated procedures are put in place in order to complicate the road to justice. For instance, the victim of torture administered by state organs, say police, game officers have to give a ninety days notice for the intention to sue the government. One may argue with substances that how sensitive is sensitive? This is subject to challenges for ninety day rule is a draconian law.
 
Equally, when the Government thinks the matter is sensitive, cumbersome procedure for the enforcement of fundamental rights are put forward for example the requirement of the panel of three judges to hear and determine the suit. This is just delay technicalities which are aimed to defeat the justice. This means that if one judge is sick or have another matter to attend the suit have to wait until the judge is available. One may argue that, the technicalities imposed by the Government, makes law to be a thing that is very expensive and enjoyable but not essential. From this line of analysis Friedmann Lawrence
has the following observation: 

"when a people talk about 'access justice' they mean different things. But every discussion assumes a goal called justice and assume further that some group or type of persons living in a society finds the door to justice closed, or at least too stiff to move on its hinges. The way justice is denied are various justice costs too much, or is, for whatever reasons, too difficult, too alien, or too slow for the group or type shut out. The suffering may be in general, the poor, or the lower-class, or some other disadvantaged part of the population. In some societies, it is the racial minority that is said to be cut off from justice or it may be an ethic group, foreigners, or simply the working class" 
One may say with substances that it is the high time now for the government of the day to do away with technicalities which renders the law to be as good as the luxury one. Equally, in the same line of argument there are numbers of interferences that the Government of a day imposes so that to block the road to justice which are saved by the derogative clauses for being in public interest. One may borrow some words from the decision of the Supreme Court of India in the case of Maneka v. Union of India
to the effect that, "any law which does not have adequate safeguard and effective control against arbitrary interferences by public authorities with the rights safeguarded is not "law". 
3.5 Combating of Torture 
Torture is a terrible thing and more often than not it is administered to innocent persons. The government and non-governmental organizations should conspicuously speak with a single voice in condemning torture. The issue of torture is addressed in the Constitution of 1977, Article 13(6) (e) of the Constitution have the following words: "No person shall be subjected to torture or inhuman or degrading punishment or treatment."
 
In the same vein, internationally the first instrument to address the issue of torture was the Universal Declaration of Human Rights of 1948. Article 5 of the said instrument provides:- 
"No person shall be subjected to torture or inhuman or degrading punishment or treatment."

Again, the International Covenant on Civil and Political Rights of (1966) under Article 7 provides that:- 
"No one shall be subjected to torture or to cruel, inhuman or degrading treatment or punishment. In particular, no one shall be subjected without his free consent to medical or scientific experimentation.
" 

More details was added in the United Nations Declaration on the protection of all persons from Torture and other Cruel, Inhuman or Degrading Treatment, (1975), which inter alia, provides that:- 

"No state may permit or tolerate torture or other cruel, inhuman or degrading treatment or punishment, exceptional circumstances such as a state of war or a threat of war, internal political instability or any other public emergency may not be invoked as a justification of torture or other cruel, inhuman or degrading treatment or punishment.
 

We have seen how torture is being condemned at international and domestic level; now let us deal with regional level. There are three continents that are Europe, America and Africa which have addressed the question of torture, cruel and degrading treatment or punishment in a form of legal instrument. Asia Continent is mute to address the question of torture because it has no legal instrument to prohibit torture. 

Article 3 of the European Convention for the Protection of Human Rights and Fundamental Freedoms, of 1950, has the following words:- 
"No one shall be subjected to torture or to inhuman or degrading treatment or punishment"
 Equally, article 5(2) of the American Convention on Human Rights of 1969, puts the matter in black and white, thus: "no one shall be subjected to torture or to cruel, inhuman or degrading punishment or treatment. All persons deprived of their liberty shall be treated with respect for the inherent dignity of the human person”
 
The African Charter on Human and People's Rights
did not remain behind in lamenting on the issue of torture, cruel, inhuman and degrading punishment or treatment. It vividly prohibits physical torture, mental torture and hence one's moral integrity be respected.

One may argue whether these instruments which prohibit torture which are known to the coercive organs of the State, are really efficient. Shilinde Ngalulo had an occasion to say that: "many police officers are not properly trained and some lack qualifications to be security officers."

In the same vein, Amnesty International has recommended twelve points as a programme to combat torture which are: condemn torture, ensure access to prisoners, no secret detention, provide safeguards during detention and interrogation, others are investigate reports of torture and prosecute, no use of statement extracted under torture, provide effective training, provide reparation, ratify International treaties e.g. Tanzania has to ratify the Convention Against Torture (CAT) and International responsibility
. 
One may not travel in virgin land rather than to put a total adherence to what Amnesty International recommended, otherwise the already entrenched Bill of Rights in the Constitution of 1977 will be as good as the lost idea. 
3.6 Critical Analysis of the Collected Data 

In the light of the above discussion, the study explicitly sought to test three research questions vis-a-vis whether Article 30 of the Constitution of 1977 adequately protect citizens against torture and other degrading treatment; whether the Government Proceeding Act
 is adequate in terms of its requirement of ninety day notice of the intention to sue and other provision; and whether there is sufficient training and awareness campaign on torture and human rights to the police officers, security personnel and game officers. 

3.6.1 Constitutional Protection of Torture 

Article 13(6) (e) of the Constitution of 1977 as amended from time to time adequate protects citizens against torture and other degrading treatment. The study has considered that Article 30 of the said Constitution of 1977 does not provide adequate safeguards to the citizens who are the victims of torture. The Article 30 tries to destroy, prejudice or evade one's right or obligation. 
Mwalusanya J (as he was then was) had an occasion to lament on the question of derogative clauses in the landmark case of Thomas Mjengi v. R when he said that:- 

" a derogative clause should not be interpreted as entitling government to impose vague or arbitrary limitations on basic human rights; but that limitation should be reasonable and only be invoked when there exist adequate safeguards and effective remedies against abuse.”
 
Article 30(2) (b) of the Constitution of United Republic of Tanzania of 1977 provides 

that:- 
"It is hereby declared that the provisions contained in this Constitution which set out the principles of rights, freedom, and duties, does not render unlawful any existing law or prohibit the enactment of any law or the doing of any lawful act in accordance with such law for the purposes of ensuring the defence, public safety ... interests for the purposes of enhancing the public benefits.”
 
The Article connotes that a legislation which infringes the Constitution is valid if it is wholly for ensuring the interests of defence, public safety and public order. One may say that this is very strange notion and intolerable one for it tries to take away with one hand what have been provided by another hand. In Director of Public Prosecution V. Daudi Pete, the Tanzania Court of Appeal 

observed that:-

"any derogation clause must meet the proportionality test or reasonableness test. It should be given a restricted but purposive construction, so that the basic rights of the citizen are not marginalized nor completely emasculated by the derogation clause. For the derogation clause to apply to a given situation it must be shown that it is required by a compelling social need and not to limit the right in question ...”

In the same vein, it may be observed that article 30 of the said constitution does not provide adequate safeguard to the victim of torture for its mandatory requirement of instituting the suit in high court only. This is within the meaning of sub-article (3) of Article 30 of the Constitution of 1977.
 This provision is not a good friend of a victim of torture especially who those resides say at Lusewa village which is about 120kms from Songea where one can find the high court.
Other cumbersome procedures are requirement of the panel of three judges to hear and determine a human right suits and requirement of 90 day notice to sue the government. The above observation finds support in the case of Christopher Mtikila v. Attorney General where Massati J, said that:- 
" A law which seeks to limit or derogate from the basic right of the individual on grounds of public interest will be declared unconstitutional unless it is satisfied two requirements, namely, that is not arbitrary and that the limitation imposed by law is no more that is reasonably necessary to achieve the legitimate objection.
" 
One may not go even more further to think: on the two requirements propounded in this case rather than sharing the same conclusion reached in Mtikila's case above, that is, the limitation not be arbitrary and reasonably necessary to achieve the legitimate objection. 
3.6.2 The Government Proceeding Act, the Tanzania Evidence Act and Protection of Torture 
Regarding this research question which is on whether the Government Proceeding Act and the Tanzania Evidence Act are a hindrance in terms of its requirement of ninety-day notice of the intention to sue the Government and other provisions. This work reveals that the requirement of a 90 day notice of the intention to sue the Government is unconstitutional and a hindrance. 
In the case of Sion Gabriel Jones V. Minister of Home Affairs and two others
; where in his written submission for the respondents, learned State Attorney, Mr. Mzikila, submitted on the first point that before one sues the Government, he has to issue a notice of not less than 90 day. He referred the Court to the provisions of Section 6(2) of the Government Proceedings Act 1967, as amended by Act No.30 of 1994 which provides as follows:- 
"No suit against the Government shall be instituted and heard unless the claimant previously submit to the Government Minister, Department or Officer concerned a notice of not less than 90 days of his intention to sue the Government and he shall sent a copy of his claim to the Attorney General.
" 

This is the position of the law. However, one may not hesitate to view the requirements of 90 days notice in order to sue the government as contained in the Government Proceedings Act is unconstitutional. One can argue with merit that this is unacceptable bureaucratic procedures. It is just a delaying tactic and justice delayed is justice denied. 
Equally, Section 6(2) of the Government Proceedings Act
 provides for unnecessary procedural requirement as it also provides for the requirement of ninety days notice to sue the Government. In short, if this requirement is not abandoned no suit against the Government shall be effectively instituted and heard without unnecessary delays which may sometimes render the claim nugatory. 
Section 7 of the Government Proceedings Act
 is another obstacle as it compels the victim of torture to lodge his/her grievances to the high court only. One of the obstacle one can say is the distance point of view, say a victim of torture residing at Magazini Ward where it is about 180 kilometers to Songea where he/she can find the High Court of Tanzania. It requires him to have money for travelling, meal, and lodge. For the poor victim cannot meet these requirements. 
Again, there is question of legal complication; most of the victims of torture have not seen four comers of the class so they may need a lawyer to prepare them a plaint, so this also requires one to have money for advocates. The poor victim cannot meet these requirements. Equally, in respect of the Tanzania Evidence Act, the researcher reviews it as obstructive terms of Section 29 of the said act which allows illegally made confession to be admissible as evidence that: 
"No confession which is tendered in evidence shall be rejected on the ground 
that a promise or a threat has been held out to the person confessing ...
" 
One may have unshakable view that the confession statement obtained after one being tortured, on the face of this provision is of no problem. This is surprising because confession obtained by torture does not meet the test of human rights perspective. The same view was propounded by Mackanja J, in the case of Theobald Charles Kessy and Vicent Mwaikambo v R
 where he quashed the conviction and set aside the sentence as the confession statement were extracted after being tortured. The admission was influenced by the violence. One may argue with logic that confession statement obtained after one have been tortured diminishes the value of evidence and hence unconstitutional and a violation of human rights. 
Equally, this work reveals that the requirement of three judges of the high court to hear and determine a petition pertaining the violation of one right is as uncalled for as a judge (single) is a judge. The very provision speaks that a single judge of the high court has to determine whether an application is frivolous, vexatious or otherwise fit for hearing. The three judges seat for the same. Section 10(1) of the Basic Rights and Duties Enforcement Act provides that: 
"For the purpose of hearing and determining any petition made under this Act... the High Court shall be composed of three Judges of the High Court…”

One may argue that this is an undue technicality which has the tendency of defeating the ends of justice. Whether, the Constitutional cases are so special and whether the composition of three judges is necessary to the end of justice. 
On the other hand rather surprisingly key issues and vital ones are dealt by a single judge in determining whether an application is frivolous, vexatious or otherwise. Sub-section (2) of Section 10 of the Basic Rights and Duties Enforcement Act (Cap 3 RE 2002) provides that:- 
“... every question in a petition before the High Court under this Act shall be determined according to the opinion of the majority of the Judges hearing the petition”

This means that therefore if two judges come with negative opinion, the matter cannot be said to have been heard and determined favourably, thus the victim of torture will continue to wait until all three judges speaks with a single voice. 

3.6.3 Training and Awareness Campaign to Stakeholders 
Lack of training courses and other awareness campaigns on torture and human rights to the police officers, security personnel and game officers reveal that the coercive organs of the State lack investigative methodology that is the means of convincing the suspects to speak the truth. In developed countries, police officers receive an extensive basic training spanning up to 3yrs; but in Tanzania its only 6 months.
Police officers and other organs of the State might not be aware of article 13 (6) (e) of the Constitution of United Republic of Tanzania of 1977 which prohibit torture to be administered to the suspect so as to solicit information. This vacuum of training give birth to chaos as common citizens might not tolerate such unconstitutional behavior. Interrogators may while interrogating the suspect of poaching isolate the suspects from other group members at all time, even when not interviewed. Slowly but steadily they work to build rapport, focus the interview on the suspected poacher's life before he was involved with illegal hunting, look for the signs of cynicism, and create dialogue with suspected poachers that are non- threatening. One may also encourage the suspected poachers to explain why he/she became a member of the group; attempt to get the suspected poachers to accept that there are other decent ways of earning a living. This is one of the examples of non-coercive means of interviewing the suspect. 
Korosso, J,  is of unshakeable view that.- 

"most vigorous campaign must be undertaken by the Government, non- governmental organizations, religious communities and general public to educate the masses about the serious dangers involved in this antiquated, deep-rooted, social malpractice"
 
Equally, due to lack of proper training which is now a hurdle to enforcement of human rights as enshrined in the Constitution of 1977, police officers, security personnel and game officers have no respect to Article 12(2) of the said Constitution which provides that:- 
"Every person is entitled to recognition and respect for his or her personal or human dignity.”

3.7 Conclusion 

The contribution of the Court to do away with oppressive provision of the laws is vividly witnessed as many of them are declared to be unconstitutional in the maintenance and safeguarding rule of law and human rights. It is the right time now to remove unnecessary bureaucratic practices by the Government which defeat justice and opening up the democratic space in the country by removing discriminative acts such as torture and easy access to the temple of justice. Kafka, Franza in his book titled "The Trial" has the following to narrate pertaining to hurdles to justice: 
"Before the law stands a door-keeper. A man from the country comes to this door-keeper and asks for entry into the law. But the door-keeper says he cannot grant him entry now. The man considers and then asks if that means he will be allowed to enter later "it is possible" says the door-keeper steps to one side, the man bends to look inside through the door at the interior. When the door keeper notices this he laughs and says: "if you are so tempted just try to enter in spite of my prohibition. But take note I am powerful. And I am only the lowest door-keeper but from room to room stand door keepers each more powerful than the last. The mere aspect of the third is more than even I can endure such difficulties had not been expected by the man from the country; the law is supposed to be accessible to everyone and at all times, he thinks, but as he looks more closely at the door-keeper in his coat of fur at his great pointed nose and his long and straggly black tartars beard, he decides it would be better to wait until he gets permission to enter”
 
This connote that claw-backs embodied in Article 30 of the Constitution of 1977 and the Government Proceedings Act
 in terms of Section 6(2) of its requirement of ninety days to sue stands as a door-keeper in the quotation above. 
Tanzania Evidence Act
 it allows to be admissible the confession when extracted illegally, say by torture, lack of training to the coercive organs of the States also stands as door-keeper to the enforceability of human rights. One may provide an advisory opinion that all statutory provisions which are repressive have to be removed forthright 
by the Parliament of United Republic of Tanzania
.

CHAPTER FOUR

Conclusion and Recommendations

4.0 Introduction

In the preceding Chapter, we have critically analyzed issues pertaining to torture. Whereas, the research establishes without cloud of doubt that, the Constitution of 1977 does not provide adequate safeguard to the victims of torture administered by state organs that is police, security personnel and game officers. In the same vein, the Government Proceedings Act
and other provisions of the laws are also, beyond reasonable doubt, a stumbling block to the enforcement of Basic Human Rights which are in most cases violated state organs. In this Chapter the researcher intend to make a concluding remark of his work and the concrete recommendations thereof.

4.1 Conclusion

With the foregoing observations, one may conclude with substances that the Bill of Rights incorporated into the Constitution of 1977 has a good number of claw-back clauses, which render the Bill of Rights nugatory. 
Again, it is witnessed from the discussion in the preceding chapter of this work that the state organs the leading in violation of human rights. In the words of William Olenasha
 in his article on “Enforcement of socio-economic rights: Opportunities and Challenges in the International, Regional and Municipal Sphere”,

"The State has traditionally and continues to be the leading culprit for the violation of human rights. This is because it controls resources and monopolizes instruments of force and violence". 
One may share the same chorus with William Olenasha for the state organs brutality which was witnessed during operation Tokomeza (2013)
. However, the Constitution of the United Republic of Tanzania of 1977 condemns torture and all forms of degrading punishments
. But torture seems to be the key and easiest one, when the state agents want to solicit information or confession from the suspects. This is an awkward practice which prohibits torture in one hand and accepts torture in another hand; is like singing socialism while playing or twisting capitalism. 
This means that the Government use law as a sword and not as a shield, however, President Ally Hassan Mwinyi showed his concern on the matter when he said:- 
"I will use my power to restore people's rights whenever they are denied by law enforcement organs. That I will not tolerate application of legal technicalities to trample on the rights of the weak. I will uphold the rule of law…”

Until the expire of his leadership as a President a lot was expected from it, but the stumbling block are there to stay and to moment are still existing. That is to say the requirement of ninety days notice for the intention to sue the government, institution of suit at the high court only when one’s right have been violated by state agents, the requirement of the panel of three judges to hear and determine suits involving violation of one's rights. Those are technicalities involved by the government to stall the course of human rights. This could be one of a central argument why the BAWATA’s case
 took 12 years to be finalized. Having been filed in 1997, the matter was finalized in favour of the petitioners in 2009. 

4.2 Recommendations 

In the line of the foregoing discussions, one may recommend the following:- 

The first, overarching proposition is the need for Tanzania to ratify the Conventions against Torture.

Training courses on torture and human rights to the coercive organs of the state is essentially importance so that to keep on track what is going on especially under Article 13 (6) ( e) of the Constitution of United Republic of Tanzania of 1977 as amended from time to time, Convention Against Torture and other cruel, Inhuman and Degrading Punishment or Treatment and the other instruments at the International level, Municipal level and Domestic level whereby torture is prohibited to be administered to any person by merely being born alive. Training will assist to give awareness to the state organs, that in case they subject one into torture they may face criminal case, civil case or disciplinary action against them and the dismissal from the job. Again, be in position to understand that nobody is authorized by law to use torture to the suspect in order to extract confession or information's. For instance, there is an awkward notion to the police, security and game officers to plea the defence of "superior order" when things turn; out. Through training those junior officer will be acquainted with Article 2(3) of the Convention Against Torture and other Cruel, Inhuman or Degrading Treatment or Punishment which provides inter alia that:- 

"An order from superior officer or public authority may not be involved as justification of torture”
.

Equally one, may give advisory opinion that the government has to allocate enough funds to the state organs so as to be able to conduct training courses pertaining torture and human rights. Investigation is a science so it requires state organs to have training so that to have investigative methodologies. 
In the same vein, one may opine with substances that, there is a need to introduce a special branch to deal with interrogation of the suspects only and conducting an operation. For instance, during operation Tokomeza (destroy), Tanzania Peoples Defence Force were deployed in that operation who knows nothing about the proper procedure of arrest
 rather than using force without taking into account of the notion of "necessity" proportionality and legality as it was propounded in Caroline’s case
. 

Equally, one may give advisory opinion that, the people must be empowered. This will enable the persons whom their rights have been violated by the state organs     to knock the door of the temple of justice for redress reasons. 
To do away with the notion of torture, one may advise that careful selection and    professional training of the police, security, game personnel and other agents of      the state organs should not only be emphasized but also implemented. 

Statutes which are repugnant to the enforceability of one's rights be removed       forthwith so that to do away with unnecessary expenses of justice, the delays, and cumbersome procedures involved in going to court. 

The Government Proceedings Act
 be removed from the statutes books as it is a hurdle to the enforcement of human rights once violated by state organs. It plays a delay tactic game for its requirement of 90 days notice to sue the government. 'Justice delayed is justice denied' again the same Act compels the victim of torture to lodge his/her grievances to the high court only this is another obstacle. 

The Basic and Duties Enforcement Act
 should be the second to go, for its tendency of providing provisions which act as stumbling block to the road of justice. The said Act
 requires the composition of three judges of the high court to hear and determine the human right suits. One may say this is one of the indicators to elude justice. All legal technicalities have to be abolished for want of simple procedures to get redress. 

The Tanzania Evidence Act
 be amended as it is obstructive in   terms of Section 29 of the said Act which allows illegally made confession (extracted from torture) to be admissible as evidence. 

The Government has to put total adherence to the doctrine of separation of power. The government have to come to the immediately halt to curb the power of judiciary using the parliament to pre-empty court decisions in favour of human rights. For instance to amend the statute which have been declared by the court of law to be void.

Article 30 of the Constitution does not provide adequate safeguards to the citizens who are the victims of torture as it is characterized with claw back clauses or derogative clause be abolished or repealed forthwith to smoothen the road to justice. That is to say Bill of Rights should be written clearly without any claw-back clauses. 
Finally, one may say with substances that Tanzania Peoples Defence Forces should not be used in operations; they are better trained to guard National boundaries only.
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