ORDINANCE NO. 21

The Board of Supervisors of the Town of Big Flats, Adams County, State of Wisconsin does ordain as follows:

1. TITLE- The Ordinance shall be entitled “The Town of Big Flats Drug and Alcohol Testing Ordinance”.

2. AUTHORITY-The Town Board’s authority for adoption of this ordinance is Sec. 59.025, Wis. Stats. and the Omnibus Transportation Employee Testing Act of 1991. The provisions of this ordinance are mandatory under the forgoing laws.
3. DESIGNATION OF COMPLIANCE- The Town of Big Flats Board shall review and enforce this ordinance.

4. STATEMENT OF POLICY- Big Flats Township recognizes that the use and/or abuse of alcohol or controlled substances by drivers of commercial motor vehicles present a serious threat to the safety and health of the driver and the general public. It is the policy of Big Flats that its drivers should be free of drugs and alcohol. In order to further the Town’s goal of obtaining a drug-free and alcohol-free transportation system, and to come into compliance with the Omnibus Transportation Employee Testing Act of 1991, the Township of Big Flats hereby implements this drug and alcohol testing program which is designed to help reduce and avoid traffic accidents and injuries to the Town’s employees and the public , to discourage substance and alcohol abuse, and to reduce absenteeism, accidents, health care costs, and other drug and alcohol related problems.
5. PURPOSE – The Department of Transportation (DOT) and the Federal Highway Administration(FWHA) have issued  Federal Regulations (49CFR Parts 40 and 382) implementing the provisions of the Federal Omnibus Transportation Employee Testing Act of 1991, which requires alcohol and controlled substance testing of drivers who are required to have a Commercial Driver’s License(CDL). These regulations include detailed procedures for urine drug testing and breath alcohol testing of employees in safety-sensitive positions. The purpose of this policy, then, is to establish an alcohol and controlled substances testing program to help prevent accidents and injuries resulting from the misuse of these substance by drivers of commercial motor vehicles. Consequently, The Township of Big Flats has established the following Alcohol Misuse Prevention Program, and Anti Drug programs, as well as the subsequent enforcement of violations for its employees conducting safety sensitive job functions. Employees should also consider the Town’s Drug Free Workplace policy, which addresses the strict enforcement of workplace controlled substances and alcohol usage.
6. COVERAGE- For purposes of this policy, the Township of Big Flats and the DOT strictly prohibit the use of alcohol and/or controlled substances by its employees and volunteers who are performing, ready to perform, or ceasing to perform the following safety-sensitive functions:

1. Regular operation of a commercial motor vehicle;

2. Occasional, casual or intermittent operation of a commercial motor vehicle; and

3. Directly supervising employees who perform safety, sensitive job functions, and the supervisors are required to have a CDL.
7. PROHIBITIVE CONDUCT-Federal regulations prohibit employees from engaging in the following conduct:
1. Using or possessing alcohol while on duty; Note: Federal Regulations include non-prescription and prescription medications containing alcohol in the substances banned from use or possession in the workplace. Therefore, employees should not report for duty while using or possessing prescription medication if such medication contains any measurable amount of alcohol;

2. Using alcohol within eight (8) hours following an accident, if the employee was required to be tested, unless an earlier test results in a reading of less than 0.02;

3. Reporting for duty or remaining on duty of employee tests positive to controlled substances; or

4. Consuming any amount of alcohol within four (4) hours prior to reporting for duty,

5. Using controlled substances while on duty, unless use is pursuant to instructions of a physician who has advised driver that the substance does not adversely affect the driver’s ability to safely operate a commercial motor vehicle, and providing it is not contrary to No.1 above;

6. Reporting for duty or remaining on duty of employee tests positive for controlled substances, or 

7. Refusing to submit to any alcohol or drug testing required by this policy. 
In addition, the Town of Big Flats Policies prohibits employees from engaging in the following conduct:
1.  Dispensing, distributing or receiving alcohol and controlled substances while on duty;

2. Possession of controlled substances while on duty;

3. Reporting for duty or remaining on duty while having an alcohol concentration of 0.02, but less than 0.04;

4. Reporting for duty or remaining on duty while under the influence of alcohol or a controlled substance;

5. Deliberately misusing this policy in regard to subordinates; and 

6. Providing false information in connection with a test, or who is suspected of falsifying a test results through tampering, contamination, adulteration or substitution.

Any employee who violates and other rules set forth above is subject to discipline, up to and including termination.

8. REQUIRED TESTS- Refusal to take a required test will result in removal of that employee from the employee’s assignments which, in turn, may result in discipline up to and including discharge. Testing must be conducted in the following situations

1. Pre-Employment Testing- Any individual not currently employed by the Town of Big Flats who is applying for a safety–sensitive position shall be required to under go drug and alcohol testing after a conditional offer of employment has been made.
Prior to the first time an existing employee performs safety-sensitive functions for the Town of Big Flats (i.e. new position, job transfer, promotion, new duties, etc) the employee shall be required to undergo testing for controlled substances.

Any applicant or existing employee who refuses to undergo such drug testing will be disqualified from further consideration for employment in the safety –sensitive position.

2. Reasonable Suspicion Testing-Reasonable suspicion means suspicion based on specific, contemporaneous, articulable observation by a trained supervisor or other Town of Big Flats representative concerning the appearance, behavior speech or body odors of an employee, including controlled substances. Reasonable suspicion drug or alcohol testing will only occur under these rules if the supervisor’s observations are made during, just before or just after the time the employee is performing work in a safety-sensitive position:
a. In a situation where an employee is either acting in an impaired manner or the supervisor has reasonable suspicion to believe the employee is using or is under the influence of alcohol or drugs, the supervisor may order the employee to undergo a drug or alcohol test. The supervisor may, but need not, seek a corroborating opinion from another supervisor prior to immediately removing the employee from the job and sending the employee for drug or alcohol testing.

b. Once the employee has been removed from the job, the supervisor is to contact the Personnel Department. If contact cannot be made at that time the supervisor is to proceed through the next step of this procedure and make contact with the Personnel Department as soon thereafter as possible.

c. The supervisor is to then take the employee to the collection site for drug and/or alcohol testing immediately , but no later that eight(8) hours for an alcohol test or twenty four (24) hours for a drug test, of having determined there is reasonable suspicion to believe that the employee is using or is under the influence of alcohol or drugs, If the alcohol test is conducted more than two(2) hours, but less that eight (8) hours, after the supervisor makes such reasonable suspicion determination, the supervisor will complete a report explaining the reason for the delay in conducting the drug or alcohol test. The supervisor is to wait at the hospital with the employee until the breath test has been completed or the urine sample has been taken. If the alcohol test is not conducted within eight (8) hours after the supervisor makes such reasonable suspicion within twenty four (24) hours after such determination, the supervisor will complete a report explaining the reasons why the test was not conducted. An employee who is subject to testing shall remain readily available for such testing or may be deemed by a Town of Big Flats official to have refused to submit for testing.
d. Once the alcohol testing has been completed and a positive conformation test result has been received (0.02 percent or above), THE EMPLOYEE WILL NOT BE PERMITED TO DRIVE HIS/HER OWN VEHICLE HOME AT THAT TIME. The employee must make alternative transportation arrangements in order to leave the collection site.

e. The employee is to be advised not to report for work as the employee will be placed on administrative leave without pay. If a blood alcohol or urine test has been administered, Town of Big Flats will contact the employee once the test results are known and a decision has been made as to the employee’s status.
f. The results of the drug or alcohol testing will be sent directly to the Personnel Department. When the results are obtained, the employee’s supervisor and department head will meet with Personnel to determine appropriate course of action to be taken. This is a CONFIDENTIAL process. Test results will be held strictly confidential and are not to be discussed or shared with any one who does not need to know. Likewise, a supervisor must not discuss the suspected reason for a referral or discipline action with anyone who does not need to know.
g. Once the test has been completed and the employee has been sent home, the supervisor must submit a written report to the Personnel Director outlining in detail , the event and the behavior observed that led the supervisor to believe the employee was under the influence of alcohol and/or drugs. This report must be done within 24 hours of testing.

3. Random Testing- Random alcohol and drug testing will be conducted just before, during or just after an employee’s performance of safety-sensitive duties. The employee will be randomly selected for testing from a “pool” of employees subject to testing. The testing dates and times are unannounced and will occur with unpredictable frequency through the year.
The minimum annual percentage rate for random alcohol testing shall be 25% and the minimum annual percentage rate for random drug testing will be 50% of the average number of employees in safety-sensitive positions. The Town of Big Flats reserves the right to either increase/decrease the minimum annual percentage rate for random alcohol and drug testing based upon  reported violation rate for the entire industry as determined by the Federal Highway Administration and the Federal Regulations implementing drug and alcohol testing in the Transportation Industry.
The only selection of employees for random testing shall be made by the Family Health Network Program, using a scientifically valid method. Records will be kept verifying the random method. This method will be a random number table of a computer based random number generator that is matched with the employee’s social security numbers. Under this selection process, each employee will have an equal chance of being tested each time selections are made.

As a result, some employees may be tested more than once each year, while other employees may not be tested at all. Rules and reasonable suspicion testing above (2d, e, f, g) also apply to random testing.

In the event an employee tests positive for either alcohol or controlled substances, the employee will be subject to disciplinary action up to and including discharge.
4. Post Accident Testing- As soon as practicable following an accident involving a commercial motor vehicle, the Town of Big Flats shall test an employee driver for alcohol and controlled substance in the following situations:

a. The accident involves the loss of human life or serious bodily injury; or

b. The employee receives a citation under state/local law for a moving traffic violation arising from the accident

The alcohol breath test must be administered as soon as possible, but no later than eight (8) hours following the accident, and the drug test must  be administered within thirty two (32)) hours of the accident. If the alcohol test is not administered within two (2) hours of the accident the supervisor will complete a report explaining the reasons of the delay in conducting the test. If the alcohol test is not administered within eight (8) hours of the accident or if the drug test is not administered with in thirty two (32) hours of the accident, the supervisor will complete a report explaining why the test was not conducted.
An employee who is subject to post accident testing shall remain readily available for such testing or may be deemed by the Town of Big Flats, to have refused to submit to testing. Rules under Reasonable Suspicion Testing above(2d, e, f, g) also apply to Post-Accident Testing.
5. Return To Duty/ Follow Up Testing- Big Flats Township will ensure that before an employee returns to duty requiring the performance of a safety-sensitive job function after engaging in conduct prohibited by Federal Regulations in Part IV above, the driver shall undergo a return to duty alcohol and or controlled substance test with a result indicating an alcohol concentration of less than 0.02 and a verified result negative result for controlled substance use.

In any event, an employee will not be allowed to return to duty without first having been evaluated by the Town of Big Flats Board in order to determine the employee’s fitness for duty. Such follow-up activity may be required if an employee has engaged in conduct prohibited by County Policy in Part IV above.

Following a determination that an employee is in need of assistance in resolving problems associated with alcohol misuse and/or use of controlled substances, Big Flats Township will ensure that the employee is subject o unannounced follow up alcohol and/or controlled substances testing in consultation with a substance abuse professional. Consequently, the employee will be given at least six (6) random tests during the 12 month period after returning to duty with the possibility of follow up testing for up to 60 months after the employee returns to duty.

3. TESTING PROCEDURE- The Township of Big Flats has entered into an alcohol and drug testing agreement with the Roche-A-Clinic (Hereinafter “clinic”). Testing may be done on both urine and breath (blood alcohol may also be required). All drug and alcohol testing will be conducted in conformance with the procedures and rules established by the Federal Omnibus Transportation Employee Testing Act of 1991 and it’s implementing regulations. The clinic will handle taking the sample (in standard Collection kits).

The health provider will be responsible for seeing that the samples are sent to Family Health Network, a certified Laboratory, and assisting in the interpretation of the results. SPECIMEN COLLECTION IS NOT TO BE DONE ANYWHERE BUT AT THTE CLINIC, UNLESS SPECIFICALLY AUTHORIZED BY THE PERSONNEL DEPARTMENT.

The Town of Big Flats may change the provider of services providing that provider can conduct all drug and alcohol testing in conformation to the procedures and rules established by the Federal Omnibus Transportation Employee Testing act of 1991 and its implementing regulations.

A. Alcohol Testing Employees will be required to submit to breath testing and sign an approved evidential breath testing (EBT) device. A certified breath alcohol technician (BAT) will administer and initial screening test. If employee tests positive for alcohol, the BAT will conduct a confirmation test. The Town of Big Flats will take action based only upon the positive results of the Conformation Test, 0.04 or greater. All procedures and steps used in conducting both the initial and conformation tests will be performed in conformance with the Federal Law and Federal Regulations.
1. Preparation for Breath Alcohol Testing - Following procedures summarize the procedures established by the Federal Highway Administration regulations implementing drug and alcohol testing under the Federal Law. These procedures are not binding and are subject to change in the event the Federal Highway Administration or other government agency changes the regulations on drug and testing of employees in safety-sensitive positions.
a. When employee enters the collection site, employee will be required to provide positive identification (i.e. photo ID or employer identification).

b. The BAT will explain the test procedure.
c. Employees will be required to complete and sign various forms used to document the testing and chain of custody process. Refusal to sign the test form(s) will be regarded as a refusal to take the test.

d. Employees will be instructed to blow forcefully into the mouthpiece for at least 6 seconds or until EBT indicates that an adequate amount of breath has been obtained.

e. If the employee teats positive during the screening test, the employee shall not eat, drink, put any object or substance in his/her mouth, and to the extent possible, not belch during 20 miniute waiting period before the conformation test is conducted.

f. Refusal by an employee too complete and sign the test form to provide an adequate amount of breath, or other failure to cooperate with the testing process in a way that prevents the completion of the test will  subject the employee to discipline, up to and including termination.

2. Blood Alcohol Testing  – BAT is authorized only in the following circumstances:
A. When this policy or federal rules requires a post-accident or reasonable suspicion test, and an EBT is not readily available for either screening or conformation test., of if there is an EBT available only for a screening test.

B. When employee attempts and fails to provide an adequate amount of breath , blood alcohol testing may be used for both screening and conformation test purposes.

Upon the conclusive finding of a positive (0.04 or greater) blood alcohol test result, the employee has 72 hours in which to request a test of split specimen, (For explanation of the split specimen , refer to TESTING FOR CONTRIOLLED SUBSTANCES section below). An employee who fails to notify the medical review officer (MRO) with in 72 hours of receiving the results of the positive test of employee’s desire to have the split specimen tested, shall be deemed to have waived the employee‘s rights to seek testing of the split specimen.

Pending receipt of the result of the analysis of the split specimen, the employee shall not perform safety-sensitive functions, unless employee has met conditions set forth in this policy for a return to safety sensitive functions following a test result of 0.04 or greater.
All blood alcohol testing will be conducted in conformance with procedure established by the Federal Regulations.

3. Results of Positive Test - Any Employee who tests positive for alcohol concentrations of 0.02or higher is subject to discipline, up to and including termination.

If a confirmation alcohol test measures 0.04 or greater, the Town of Big Flats is required to 

a. Remove employee from the safety sensitive position;

b. Before returning employee to employment, take the following steps:

1. Refer to employee by the Town Board for assessment and determination of whether participation in a treatment program is necessary;

2. Obtain verification from a substance abuse professional that employee has complied with any required rehabilitation or treatment program; and
3. Retest to verify employee‘s alcohol concentration is below 0.02
c. Employee will subsequently be given at least 6 random tests during the next year with the possibility of follow-up testing for up to 60 months.
If the confirmation test level is between 0.02 and 0.039, the employee will be removed from the safety sensitive position for a minimum of 24 hours following the admisitration of the test. In the event am employee is required to comply with breath testing as a result of a law enforcement investigation, the employee must submit to the examination. The test will be considered enforceable for purposed of this policy if the testing officer is qualified BAT and the EBT that was used for the test has been certified by the State of Wisconsin or local law enforcement agency.

B. Testing for Controlled Substances

The Town of Big Flats hereby establishes its anti-drug program through its Drug Free Workplace Policy which strictly prohibits the unlawful manufacture, distribution, dispensing, possession or unauthorized use of a controlled substance in the workplace. Furthermore, any abnormal conduct that may create a reasonable suspicion that an employee is under the influence of a controlled substance is addressed in the ‘Reasonable Suspicion Testing’ section described previously in this Policy.
In instances where there is reason to believe employee is abusing a substance other that the five drugs listed above, the Town reserves the right to test for additional drugs under the Town’s own authority using standard laboratory testing protocols.

Drug testing is conducted by analyzing an employee’s urine specimen (through a certified testing lab). This procedure will include use of a split specimen testing procedure. Each urine specimen is subdivided into two bottles labeled as ‘primary’ and ‘split’ specimen. Both bottles will be sent to a certified lab.

Only the ‘primary’ specimen bottle will remain sealed and stored at the lab. If the analysis of the primary specimen confirms the presence of illegal, controlled substance, the employee has 72 hours to request the split specimen be retested at the same lab or be sent to another certified laboratory for analysis at the employees expense.

An employee who fails to notify the medical review office (MRO) within 72 hours of receiving the results of the positive test of the employee’s desire to have the split specimen tested, shall be deemed to have waived employee’s right to seek testing of the split specimen.
In some cases the employee may be unable to provide a urine specimen. After a reasonable waiting period (not to exceed one hour) the supervisor may terminate the testing procedure. The Town of Big Flats will proceed with laboratory testing based upon blood specimen alone.
1. Preparation for drug Testing- Following procedures summarize the procedure established by the Federal Highway Administration regulations implementing drug testing under the federal law. These procedures are subject to change in the event the Federal Highway Administration or of the government agency changes the regulations on drug and alcohol testing of an employee in safety-sensitive positions.

a. When employee enters the collection site, employee will be required to provide positive identification (i.e. photo ID or employer identification).
b. Employee will be instructed to provide at least 45ml of urine under the split sample method of collection. This will be done in a specifically designated ‘donor” bathroom.

c. Then urine sample shall be divided into a primary specimen (30ml) and a split specimen (15 ml).
d. If the test results of the primary specimen is positive, the employee may request, with in 72 hours of receiving the positive test result, that the medical review officer (MRO) direct that the split specimen be tested in the same or a different DHHS certified laboratory for presence of the drug(s) for which a position result was obtained in the test of the primary specimen.
e. Employee will be removed from the safety-sensitive position pending the result of the test of the split specimen.

f. If the result of the test of the split specimen fails to confirm the presence of the drug(s) or drug metabolite(s) found in the primary specimen, the MRO shall cancel the test.

g. Employees will be required to complete and sign various forms used to document the testing and chain of custody process. Refusal to sign the test form(s) will be regarded as a refusal to take the test.
h. Refusal by an employee too complete and sign the test and chain of custody forms, to provide urine, to provide an adequate amount of urine (to be decided on  a case by case basis) or other failure to cooperate with the testing will be considered grounds for disciplinary action, up to and including termination.
In the event of conflicting results between the initial test and the conformation test, the conformation test results will determine the outcome of the test.

2. Results of Positive Test- any employee who tests positive for controlled substances is subject to discipline, up to and including termination. As with an alcohol misuse violation, Big Flats Township is required to act upon a positive drug test result in the following manner.

a. Remove employee from the safety-sensitive position. Removal will only take place after the employee has been allowed to meet or speak with a medical review officer (MRO) to determine that the positive drug test did not result from the authorized use of a controlled substance.
b. Refer employee to the Town Board for assessment and subsequent compliance with recommended rehabilitation after a determination of a drug problem has been made.

c. Employee must be evaluated by a substance abuse professional or MRO and determined to be fit to return to work prior to their release of the employee; and 

d. Employee must have a negative result on a return-to-duty drug test. Follow-up testing to monitor the employee’s continued abstinence from drug used will be required if the employee is determined as needing rehabilitation.

10. PRESCRIPTION DRUGS- Before performing work related duties, employees must  notify their supervisor if they are taking any legally prescribed medication, therapeutic drugs or any non-prescription drug which contains any measurable amount of alcohol or which carries a warning label that indicates the employees’ mental functioning, motor skills, or judgment may be adversely affected by the use of this medication. A written report of this notification is to be filed by the supervisor with the personnel department. It is the responsibility of the employee to inform his/her physician of the type of safety-sensitive function that the employee performs in order that the physician may determine if the performance of the employee’s duties or operation of County equipment. However, as required by Federal Regulations, any employee who uses or possesses medication containing alcohol while on duty or who tests positive for alcohol will be removed from his/her position, and subject to the provisions of this policy, even though the reason for the positive alcohol test is the fact that the employee’s prescription medication contains alcohol.
A legally prescribed drug is one where the employee has a prescription or of the rewritten approval from the physician for the use of the drug in the course of medical treatment. The prescription must include the patient’s mane, the name of the substance, quantity/amounts to be taken, and the period of authorization. The misuse or abuse of legal drugs while performing County Business is prohibited by Town policy.
11. CONFIDENTIALITY OF RECORDS- The Town of Big Flats respects the confidentiality and privacy right of all of its employees. Accordingly, the results of any test administered under this policy and the identity of any employee participating in a Town of Big Flats assessment or treatment program, will not be revealed by the Town of Big Flats to anyone except as required by law. The Town of Big Flats will release an employee’s records as directed by the express written consent of the employee authorizing release to an identified person. In addition, Big Flats Township will ensure that any lab or agency used to conduct testing under this policy will maintain the confidentiality of employee test records. However, the lab or testing agency will disclose information related to a positive drug or alcohol test of any individual to the township. The township may disclose this information to the employee or to the decision maker in a lawsuit, grievance, or other proceeding by or on behalf of the individual which arises from any action taken in response  to a positive drug or alcohol test; or as required by law, including court orders or subpoenas. 
The medical review officer (MRO) will not reveal individual test results to anyone except the Big Flats Town Board unless the MRO has been presented with a written authorization from the tested employee. The MRO may reveal to the Big Flats Town Board relevant information as to whether the employee is qualified to perform safety-sensitive functions or whether the employee has tested positive for alcohol or a controlled substance. The town may disclose this information to the employee or the decision maker in a lawsuit, grievance or of the proceeding on behalf of the individual which arises from any action taken in response to a positive drug or alcohol test; or as required by law, including court orders or subpoenas; or upon the tested employee’s written authorization and consent.

All records related to drug and alcohol tests of individual employees will be maintained in individual files separate from the employee’s personnel file. These records will be stored in a locked cabinet and access will only be allowed to those employees who have a legitimate need to review the records of a particular employee.

12. EFFECTIVE DATE- This Ordinance shall take effect and be enforced upon passage and posting by law. It shall be considered to have the full effect and to be an official amendment to the Town of Big Flats Board rules and the Town of Big Flats Policy and Procedure Manual.

QUESTIONS: Any employee having questions with respect to the scope of this policy and its contents may contact: Michael J. McKenna, Corporation Counsel at (608) 339-4267 or a member of the Big Flats Town Board.

Recommended for adoption by the Big Flats Town Board this 10th day of January, 1996
Passed by the Big Flats Town Board on the 10th day if January, 1996

Dennis Tolley, Chairman

Earl Strupp, Supervisor

John M Collins, Supervisor

Posted on 19 day of February, 1996

Rose Hendricksen, Clerk

