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Late Notice of Appeal/Dismissal of Appeal

Several members of the trial and appellate panel have asked recently what to do about (a) the trial court denying a motion to file a late notice of appeal and (b) the trial court dismissing an appeal for failure to prosecute or failure to docket in a timely fashion.   

An aggrieved party to a termination decree can file a notice of appeal as of right within 30 days of entry of judgment on the docket.  See Mass. R. App. P. 4(a).  The trial court can extend this time period for up to an additional 30 days on a showing of “excusable neglect.”  Mass. R. App. P. 4(c).  (Please note that if you are appealing a permanent custody adjudication or another disposition other than termination, the appeal period is governed by G.L. c. 119, § 27, not the Rules of Appellate Procedure.  Statutory appeal periods trump the Rules and cannot be extended by the trial or appellate courts.  See Friedman v. Board of Reg. in Medicine, 414 Mass. 663, 665 (1993)).  If you are beyond 60 days after entry of judgment, the trial court cannot extend the time.  Instead, you must file a petition with a single justice of the Appeals Court who, for “good cause shown,” may extend the time for filing a notice of appeal for up to one year beyond entry of judgment (but not later).  Mass. R. App. P. 14(b).
If you ask the trial court for leave to file a late notice of appeal under Rule 4(c), and the trial court denies the motion, you do not have to file a new (timely) notice of appeal of the denial of the motion.  Because Rules 14(b) and 4(c) are not mutually exclusive, you can still file a petition with the Appeals Court single justice for leave to file the late notice of appeal under Rule 14(b).  As the SJC held in Marnerakis v. Philips, Silver, Talman, Aframe & Sinrich, P.C., 

. . . an appellate court may entertain a Rule 14(b) motion for an enlargement of time irrespective of the denial by the trial court of a prior Rule 4(c) extension motion. Bernard v. United Brands Co., 27 Mass. App. Ct. 415, 418, 538 N.E.2d 1003 (1989). Rules 4(c) and 14(b) are not mutually exclusive procedural alternatives, and an appellant who suffers a Rule 4(c) denial is not limited to the appeal of such ruling as his sole remedy for late filing.

445 Mass. 1027, 1027-28 (2006).  You must disclose to the single justice that the trial court denied the motion.  The justices take a dim view of withholding that type of information.  

For an appellant-parent, such petitions to the single justice will almost always be the responsibility of trial counsel.  This is because appellate counsel has not yet been appointed, and there is not yet a valid appeal that would require such appointment.  If appellate counsel for a child has already been appointed in a care and protection appeal, and the child wishes to file a late notice of appeal, appellate counsel will likely file the required single justice papers.
However, if the trial court dismisses the appeal because the notice was filed late, the appellant failed to prosecute the appeal, or the appellant failed to timely docket the appeal, the appellant must file a new (timely) notice of appeal of the order dismissing the appeal.  That appeal will be heard by a full panel of the Appeals Court.  See Rudders v. Bldg. Comm’r, 51 Mass. App. Ct. 108, 110 nn. 6 & 7 (2001); Catalano v. First Essex Savings Bank, 37 Mass. App. Ct. 377, 383 (1994).  That may seem like a lot of work and a long delay before (hopefully) getting an Appeals Court panel to reinstate the appeal, but that is the rule.  Generally, because the appeal of the dismissal of the appeal will generally require some argument on the merits, the panel will often address the underlying merits anyway.
There is truly a fine line between a trial court denying a motion for leave to file a late notice of appeal (which, under Marnerakis, can be brought immediately to an Appeals Court single justice under Mass. R. App. P. 14(b)) and a trial court dismissing an appeal because the notice of appeal was filed late (which, under Rudders and Catalano, must be appealed to a full panel of the Appeals Court).  But fine line or not, this suggests that you should always ask for leave to file a late notice of appeal rather than simply filing the notice late.  Better to have the motion denied and get quick review by a single justice than to have the appeal dismissed and wait a year or two for full panel review.

Accurate Quotes – Or Else!
If you are quoting from an exhibit, the transcript, or the judge’s findings, you must quote accurately.  This does not mean you have to quote paragraphs or sentences fully, but if you leave words or sentences out you must indicate that you have done so with ellipses.  Below are excerpts from an article (note the ellipses!) from the ABA Journal about a Massachusetts attorney who was reprimanded for failing to use ellipses in his appellate brief:
Lack of Ellipses Leads to Public Reprimand for Massachusetts Lawyer

Posted March 9, 2011 5:30 AM CST
By Debra Cassens Weiss
A Massachusetts lawyer has been publicly reprimanded for failing to include ellipses when he omitted some words from a trial judge’s statement of facts in his first-ever appeal.

Lawyer Vincent Cragin had presented the statement of facts in single-spaced, indented format, implying it was a full copy of the factual statement, according to a Feb. 3 summary of the disciplinary findings by the Massachusetts Board of Bar Overseers.  The blunder led a Massachusetts appeal court considering the appeal to call Cragin’s omission a “brazen” misrepresentation.

. . .
Cragin had represented Pella Windows Inc. in breach of contract litigation with homeowner Mary Burman, who had in turn sought double damages for what she deemed to be unfair and deceptive acts. The company’s alleged wrongdoing had included making unauthorized charges on Burman’s credit card (later refunded) and placing a collections call to her husband while he was in the hospital.

. . .
“In as brazen a piece of misrepresentation as we have ever seen, Pella deleted certain words, phrases, and sentences without use of an ellipsis, or any other indication of editing,” the appeals court wrote in its 2009 opinion in the contract dispute. “Defeating one's hope that the deletions were the result of sloppy copying and proofreading, rather than dishonesty, is the fact that all the information deleted is helpful to Burman, or harmful to Pella.”

It was the first appellate brief Cragin had filed, and he frequently referred to the phone call and unauthorized charges in his statement of the case and his argument section of his brief.  He viewed the deleted facts as parts of his argument, the Board of Overseers says.

. . .
(http://www.abajournal.com/news/article/lack_of_ellipses_leads_to_public_reprimand_for_massachusetts_lawyer).  Needless to say, remember to use ellipses when omitting portions of quoted text.  And even if you properly use ellipses, be careful that you are not omitting information that changes the meaning or context of the quote.  Doing so is a good way to lose all credibility and may, in some circumstances, also be unethical.
New Rule 1:28 Decisions
Below are a few more summaries, catching me up through July 2010.  If you cite to a Rule 1:28 decision in your brief or motion, you must (a) attach a copy of the decision as an addendum and (b) cite the page of the Appeals Court reporter that lists the Rule 1:28 decision.  
Each of the 1:28 decisions discussed below is available on the web at:

http://www.massreports.com/UnpublishedDecisions/.  Just type “adoption” or “protection” into the line for “Parties.”)

1. Adoption of Richard, 09-P-2172 (June 21, 2010).  Usually, challenges to the sufficiency of DCF’s proposed adoption plan go nowhere on appeal.  The plan need not be for adoption, it need not be in writing, and it only needs “some detail” about the proposed home for the child.  Any missing detail in a written plan can be remedied by testimony from the adoption worker.  That’s why this case is interesting.  In Richard, the DCF adoption plans 
were little more than expressions of goals and stated that adoption assessments would be undertaken for the children. There was no record information on the characteristics of the adoptive families who would be sought capable of meeting the particular needs of the children, individually, or together. Accordingly, there were no plans which meaningfully could be evaluated, and thus we are constrained to remand for further proceedings and findings on this issue.
How nice!  This means that DCF’s adoption plan must provide some information about the child’s actual needs and the type of home needed to meet those needs.  A non-particularized recruitment plan is insufficient.  And, needless to say, a plan to come up with a plan isn’t good enough either.
Richard also speaks to the issue of sibling visitation.  Judges are required by G.L. c. 119, § 26B(b) to enter specific sibling visitation orders.  Both Adoption of Galvin, 55 Mass. App. Ct. 912, 914 (2002), and Adoption of Rico, 453 Mass. 749, 754 (2009), make this clear.  In light of this, it boggles the mind that trial judges still enter generic orders such as, “all siblings shall have visits.”  Such an order, of course, is useless and virtually unenforceable.  More importantly, it does not protect children’s rights to contact with their brothers and sisters.  The panel in Richard took this seriously and remanded as well on this issue:
[T]he judge’s further conclusion that it is in the best interests of the children “to maintain contact with one another through visitation, if they are not adopted together,” is inadequate.  A judge is required to “consider whether sibling visitation should be ordered, given the practicalities of the situation and the best interests of the children in question, [as well as] to decide how such visitation should be implemented.” Adoption of Galvin, 55 Mass. App. Ct. 912, 913 (2002).  “[S]uch sensitive matters must be committed to a judge’s neutral decision-making rather than being left to the discretion of parties.” Id. at 914.  See G. L. c. 119, § 26B, inserted by St. 2008, c. 176, § 84, effective July 8, 2008.  A remand is required to determine the terms and conditions of such visitation.

Finally, father asserted that his trial counsel was ineffective for failing to call witnesses, failing to introduce evidence, and mocking his disability.  Unfortunately, appellate counsel did not file a motion for new trial.  This was fatal to the claim:  
“[T]he preferred method of resolving factual disputes concerning the conduct of the original trial is for the aggrieved party to file a motion for a new trial.” Care & Protection of Stephen, 401 Mass. 144, 150 (1987), quoting from Commonwealth v. Saferian, 366 Mass. 89, 90 n.1 (1974). The father acknowledges that a motion for a new trial is not necessary where the factual basis of the ineffectiveness claim “appears indisputably on the trial record,” but he has not provided the factual basis which permits us to resolve his claim on appeal. Commonwealth v. Adamides, 37 Mass. App. Ct. 339, 344 (1994). Accordingly, we do not review such a claim for the first time on appeal.
The failure to file a motion for new trial was similarly fatal in Adoption of Sidona, 09-P-2000 (April 29, 2010).  Accordingly, appellate counsel must file a motion for new trial if arguing ineffective assistance unless trial counsel’s errors are manifest in the transcript.  

2. Adoption of Grayson, 10-P-0084 (July 9, 2010).  Grayson is a good case to cite if the trial judge relied improperly in his or her trial findings on evidence taken at an earlier hearing.  In that case, the judge referred in her termination findings to the fact that she had reduced the mother’s visitation after an earlier evidentiary hearing:
[Mother argues that] she had no notice [that the earlier hearing] was the beginning of trial “and that the judge would rely on that evidence to extinguish her fundamental right to parent.” See Care & Protection of Zita, 455 Mass. 272, 281-284 (2009) (improper for judge to rely on information regarding parents learned during an earlier proceeding).  In support of this argument, the mother notes that in her findings of fact . . . the judge referenced the earlier evidence as follows: “The Court conducted a lengthy evidentiary hearing on the issue of suspension of visits between [Grayson] and Mother, the testimony was overwhelming that the visits were harmful to [Grayson].” 

The panel held, however, that the judge’s finding did not reveal that she had in fact relied on the evidence from the visitation hearing:  

But, as the mother concedes, “similar” evidence was presented at trial regarding the harm her visits caused Grayson.  The mother is unable to make a convincing case that the judge did in fact rely on the earlier evidence or that any such reliance would have been of material consequence.  Unlike Care & Protection of Zita, supra at 284, this is not a case where reliance on the earlier evidence “permeated” the judge’s findings and ultimate conclusions.  Nor is it a case where “it is impossible for this court to say with confidence that the result would have been the same if the judge had not considered that evidence.”

So why is this so good?  It is good because it suggests strongly that if the judge had, in fact, relied on the evidence from the visitation hearing, if such reliance were of “material consequence,” and if the result might have been different without the earlier evidence, the panel might have reversed.  
If you represent a party at the trial level seeking termination, do not let the court rely on evidence taken at a 72-hour hearing, a visitation motion or a § 82 hearing (unless all parties assent).  Instead, re-offer at trial the same evidence that was admitted in the earlier hearing.  That way the appellant cannot argue that the judge improperly relied on evidence admitted prior to trial.   
2

