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After the Bid 
Well done! You have completed the work, gone through the steps and submitted your first bid. Now what happens? 

Basically, once you are finished with your part of the process, it is time for the government buyer to take over and do its part. Once all of the bids are in, the buyer will begin evaluating all of the offers and ultimately make a final decision on which company will be awarded the contract. 

And what if your company is the one that is awarded the contract?  What should you be doing and thinking about?  

In this Part, we will try to answer some of these questions and look at what comes next. We will first look at how the evaluation process works and the factors that could influence who will win the award. We will also offer some pointers on what to do immediately upon receiving a contract. 

We will then discuss the importance of quality assurance standards and provide a checklist for getting you started on setting up an effective quality assurance program for your company.  Finally, we will discuss contract terminations and one of the most important and interesting things of all . . . getting paid.

Chapter 15, Bid Evaluation and Award: We tell you what government buyers look for when they evaluate your bid against others and how they decide on the winner. If you are being considered for award, the government may want to perform a pre-award survey to make sure you are capable—we tell you how to prepare.  Finally, we provide a checklist of things you need to do right away if you are the winner.

Chapter 16, Quality Assurance Standards: Quality assurance is a crucial part of doing business with the government. How can you assure buyers that you will provide a quality product? We explain the different levels of quality standards and tell you what you need to do to develop a good quality control program for your company.

Chapter 17, What To Know When Things Go Wrong: What happens when problems and issues arise that can’t be easily resolved? We tell you what to expect and cover everything from contract terminations to simple protests and disputes to court action.

Chapter 18, Getting Paid: Find out how you can help ensure prompt payment and what constitutes a “proper invoice.” Also learn about the forms of payment: electronic funds transfer and the government credit card.
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         Bid Evaluation and Award

Once the government buyer receives all the bids, the evaluation and award process begins. Here is an outline of what happens.

Non-Negotiated Bids (IFBs). If the solicitation is an Invitation for Bid (IFB)—a non-negotiated, sealed bid situation where best valued bidder wins—the bid is opened and the information is recorded on what is referred to as a “bid abstract.” This will be used as the bid history database. The abstract contains, in order of opening, the names of the bidding companies, the items being bid, the prices quoted, and any other information that the bidding officer deems relevant.

This is important information that could prove to be very useful to you, whether you get the bid or not. And since the information contained in the bid abstract is considered public information, you can get it just by asking. The government buying office will send you a copy of the abstract if you enclose a self-addressed stamped envelope along with your bid.  You should also include a letter stating that you are requesting the bid abstract under the Freedom of Information Act. (See now, isn’t the government helpful? You probably won’t be able to get similar information from the private business sector at any time in the near future.)

With this information in hand, you can see where you stand in the bidding process.  If your price quote is in the upper third of the price ranking, you are outside the competitive range. If you find yourself in the middle third, you’re getting there. If you are in the lower third, you are in the right place.

Remember that you will not win all bids. Figure that after you become an old hand at bidding, your rate will be, on average, about three out of ten. Take a look at the investment in time and money you put in going after a commercial contract. It’s the same plan of action with the government.
Negotiated Bids (RFPs or RFQs). If the solicitation is negotiated—in other words, if it is a Request for Proposal or Request for Quote—the information on bidding companies, pricing, etc. is not public information. When the award is made, the name of the successful bidder and the contract price become public information.

Factors Influencing Bid Outcome

Which factors do government buyers consider in looking at your bid and finally awarding the contract? Here are some of the most important:

Does Your Bid Meet All Essential Requirements?

One of the first things that government buyers will do is make sure that your bid conforms to all essential requirements of the solicitation. Does your proposal meet the evaluation factors? Check them carefully. Remember, it’s not what you want; it’s what they want. This includes exact conformance to all the specifications, drawings, descriptions, and standards specified in the contract solicitation, as well as materials, delivery dates, packaging and marking requirements, past performance history, etc. Often, these factors are referred to as “Best Value.”

Are You Capable?
Buyers will also consider whether you are capable of performing and delivering on the contract. Just because you know in your heart that you can do the work is not enough for buyers. They will be looking at your technical capability and trying to make sure that you have the experience and know-how to do the work.

Do you have the production capability? If the contract calls for 100,000 widgets and you have one drill press and a milling machine and a part-time retired guy . . . well, they might see a problem and you probably won’t get the contract. Do you have a real place of operation? If you are manufacturing items out of your garage, then that could also be a handicap in getting a contract.

Here’s a major consideration: financial capability. For some reason, reasonable business people think if they are in financial trouble, a government contract will be able to fix the situation and get them financially healthy again. Sorry, but if your business is in trouble, the last thing you want is a contract where the margins are tight and you might have trouble getting financial help to do the work. The government buying offices are not in the business of starting and financing a private company!

What’s Your Performance Record?

Another important consideration for buyers is your past performance record. If you didn’t meet a deadline on your first contract or if you have a history of late deliveries on contracts, the government will not want to work with you.  The government operates on strict schedules and when you don’t meet one, the government tends to get very upset and never forget.  Even in cases where price is a deciding factor, the government now factors in past performance in figuring out the real cost for an item.

You now can check your company’s delivery status by going to the Business Partner Network (www.bpn.gov) web site—the single source for vendor data for the federal government. The BPN search mechanism provides unprecedented access into several key databases across federal agencies (see Chapter 19, “Help from the Government” for more complete coverage on BPN). When you go to the BPN site, check out your past performance record. 
The Past Performance Information Retrieval System (PPIRS) contains report cards assessing a vendor’s past performance in doing business with the government. It is made available to government source selection officials who use the information as one of several factors in determining which company should be awarded a new contract. Contractors are encouraged to validate their own past performance information and to refer to records in PPIRS when preparing proposals. 

To access PPIRS, the contractor must register a past performance point of contact in the Central Contractor Registration profile and generate a Marketing Partner Identification Number (MPIN). Your CCR POC is the only person with access to your company’s active registration; therefore you need to contact your CCR POC to establish the MPIN. Contractors may then log onto PPIRS using their DUNS number as a user ID and their MPIN number as a password. It takes about a week to update PPIRS with newly activated MPIN numbers. New information is made available every Thursday morning.

Contractors who have successfully obtained an MPIN may find that there are no records available on them in PPIRS. This is either because the contractor has no contracts meeting the thresholds for report cards (in DoD, $1 million for services and information technology and $5 million for systems and operations support; $100,000 for federal agencies) or because the reports have not yet been written. Contractors are encouraged to contact their buyers to ensure that the reports are written. 

Do You Have Adequate Quality Control? 
Government buyers want assurance that you will provide a quality product. You may not need to go all out and get certified under strict international quality standards, but you should have a good, well-documented quality control program that tells all of your customers, including the government, how you guarantee that you will provide quality products and services. (Quality assurance is such a crucial part of any government contract that we are going to expand on this topic in a separate chapter later in this Part.)

Computer-Based Awards

Here’s a little secret for you: You know that “good ol’ boy network” you hear about so much? Well, for many buying agencies, there’s no such thing because new technologies allow for more buying decisions to be made automatically by computer software. For example, some 85 percent of the procurement at the Defense Supply Center Columbus is done without human input.

The DLA-BSM Internet Bid Board System (DIBBS) is a web-based application that allows you to:

· view and submit quotes 

· view Request for Proposals (RFPs) 

· view long-Term contracts & EMALL opportunities  

· access award information

· view provisions, clauses and packaging specs

· view price history

· view technical data

· access Acquisition Forecasts

· access the Automated Best Value System (ABVS), your Performance Score used in award decisions

· access the DoD Procurement Gateway at http://dibbs.dscc.dla.mil

· access award information

· view provisions

· The Business Clearance Memorandum (BCM) is the Contracting Officers tool by with he/she demonstrates the fulfillment of statutory and regulatory responsibilities and sets forth business decisions for approval.  (FAR 1.602-1(b).  BCMs provide an audit trail for post award review and service as key evidence to support the contracting officers decisions in the case of disputes or reviews. 

BCM Clearance Documents

	·  
	· Contract Actions
	· Required Clearance Documentation

	· Non-Commercial
	· Micro-purchase threshold to $100k
	· Simplified Acquisition Documentation Record

	· 
	· Greater then $100k
	· BCM under FAR Part 15

	· 
	· Micro-purchase threshold to $1m for contingency operations
	· CKO Simplified Acquisition documentation record

	· Commercial
	· Micro-purchase threshold to $10k
	· Simplified Acquisition documentation record

	· 
	· Greater than $100k up to $5.5m
	· Streamlined BCM using SAP under FAR

	· 
	· Micro-purchase threshold to $1m for Contingency Operations
	· CKO Simplified Acquisition Documentation Record

	· 
	· Greater then $1m up to $11m for Contingency Operations
	· Streamlined BCM using SAP under FAR Subpart 13.5

	· 
	· Greater then $5.5m pursuant to FAR Part 15 
	· BCM Under FAR Part 15


How Is the Competitive Range Established?

· In brief, since I am not going to go into a lot of details on this, because it is too lengthy for our discussion here and I posted the entire process on www.wingov.com under the Info link, and I am using the Marine’s Manual because it is clear and concise and more easily understood.

· The government will before discussions establish a competitive range and document the decision and the rationale in a Pre-negotiation BCM.  Why does the government do this?  If they did not properly establish a competitive range the offerors improperly eliminated from the competitive range could file protests, the offerors could, in retrospect, revise or modify their offers to such an extent that their offers would have been the best value to the government.  The government may eliminate an offer from the competitive range without evaluating that offer’s proposed cost/price IF the Government Determines that the offer is excessively or grossly deficient, which usually means that the offeror’s technical proposal contains one or more deficiencies or failed to meet the material solicitation requirement or the stated mandatory requirements.  

· The FAR clauses that cite the factors for evaluation may be found at https://www.acquisition.gov/far/html/Subpart%2015_3.html.

· This is the process of Source Selection in a flowchart form, using filters that strain out bidders that do not comply with the process or intent of the contract. 

· 
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· Now for a small purchase, this is obviously not the model that will be used but this is a representation of what a larger procurement will look like.  Has always the contracting officer will look at past performance as an indicator/filter of how well you might or will perform on a solicitation.  So if you mess up on a contract and say, “hey, it’s a government contract, who cares”, I assure you the next time you bid, they will be looking at what you did in the past.  

· How do does the government access risk on past history?  This chart is out of the Army source Selection Manual.  As you can see, they take a great deal of effort to look at your past history and how it might affect an award.  
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Essentially no doubt exists that the offeror will successfully perform
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base a meaningful performance risk prediction. Risk Level:





· In evaluating costs, this is an example of what the government is going to be looking to use has a template for deciding if your costs are reasonable. 
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The Contracting Officer is responsible for deciding if an offer is fair and reasonable and if a “prudent” person would pay the same for a product or service under a similar market condition.  I don’t want to get into a lot of detail because most companies might never run up against this situation, but if you do, this will give you a taste of what they are looking for and also give you a link to where you can get more information.  Remember, information and intelligent bidding will bring you success, bidding off the cuff and not knowing your costs, if you can actually do the work, who you can partner with and many other factors will only lead you to wasting many hours bidding with no success.  

Pre-Award Survey

The government’s responsibility in evaluating a bid is to determine, first of all, the responsiveness of an offer to the solicitation. This is more of a technical process and consists of checking all the paperwork and making sure there are no unacceptable deviations. The government must then determine whether the proposed winner is responsible and capable enough to handle the contract.

To help make this determination, the government might perform what is called a Pre-Award Survey (PAS). The PAS is made in sufficient depth to assure that the proposed award winner has the ability to meet the requirements of the solicitation. It may involve a full government team coming out to check a company’s capabilities first-hand, or it may entail nothing more than taking a look at the pertinent information about the company to determine if it is able to go ahead with the contract. 

How to Prepare for the Pre-Award Survey

If you are the proposed winner of a government contract, there are certain things you can do to prepare for the Pre-Award Survey to help ensure a favorable outcome for your company:

· Select the person who will meet with the government survey team. This person should be empowered to speak for the company and should be completely familiar with the details of the solicitation and of your company’s offer.

· If relevant, make available one or more technicians to answer questions. 

· Identify any disparities that may exist between the solicitation and your company’s offer that should be resolved during the initial meeting with the survey team.

· Think about how you can demonstrate actual technical capability, or the development of technical capability, on the proposed contract.

· Get your production plan ready and available for review by the survey team.

· Make sure your plant facilities and equipment are available and operable. If they are not, be prepared to demonstrate that they can be developed or acquired in time to meet proposed contract requirements.

· Be prepared to show that you can meet the transportation, packaging, packing and preservation conditions of the solicitation.

· If industrial security clearance is required under the proposed contract, be prepared to show it.

· Make sure that your labor resources have the proper skills or that personnel with the needed skills can be hired expeditiously.

· Gather and make available to the survey team documentation, such as previous government contracts or subcontracts or commercial orders, to demonstrate a past satisfactory performance record with regard to delivery, quality and finances.

· Look over your production plan and make sure that you can demonstrate a capability to meet contract schedules.

· Gather financial documentation for the team financial analyst, including the company’s current profit and loss summary, balance sheet, cash flow chart and other pertinent financial information.

· Prepare a listing of available tools and equipment for the team production specialist.

· Make sure that plans are in place for vendor supplies and materials or subcontracts to assure that the final delivery schedule can be met. Make sure that these plans are verifiable.

· Review any technical data and publications that may be required under the proposed contract and make sure you understand them.

· If the contract is a type other than a firm-fixed price or if you have requested progress payments, prepare adequate accounting documentation for review by the audit agency representative of the team.

· Review your quality control program and make sure that it is workable and consistent with the quality requirements stated in the contract. Be prepared to go over the details with the survey team.

· If government-furnished equipment, property or material is involved in the proposed contract, make sure you have established procedures in accord with the regulation stated in the contract.

· Prepare any other information or data that might be pertinent in assisting the government team.

As you become more experienced in the government market, you will find that all this takes less and less time. As with anything new, there’s a learning curve.

Work Smart

What if you get turned down? There may be a “second bite of the apple” for you if your company is a small business and gets turned down on the Pre-Award Survey.  If you can convince the Small Business Administration that you can do the work, the SBA could decide to back you and issue you another pre-award, known as a Certificate of Competency. The Certificate of Competency is like a bond and will allow you to receive the contract.

You Won It! Now What?

Now, to the big question: What happens next if your company is the one that is awarded the contract? After you have congratulated yourself, what should you be doing and thinking about? Simply put, it is now up to you to fulfill the requirements of the contract, whether it’s to produce a product, provide a service or build a structure. 

Although it is impossible to cover the infinite variety of situations that might be involved in any given contract, we can offer a checklist of the actions you need to take immediately upon receiving a contract. The items on the checklist may seem obvious to you, but most companies get into trouble simply because they fail to do the obvious.

Contract Performance Checklist

· Reread the Contract. You probably hoped that you had heard the last of this, but here we go again. The first thing you should do upon being awarded a contract is to read, read, read the provisions.  Recheck your delivery dates, packaging requirements, reports you may be required to submit, and delivery destination.  Make sure you haven’t missed something—let’s hope you are not surprised at what you may find.

· Record Important Contacts. Look on the face of the contract and jot down the name, address, telephone number, and e-mail address of the following contacts so you will have the information handy for on-going reference: 

· Procuring Contracting Officer (PCO)

· Administrative Contracting Officer (ACO)

· Paying Office

· Government Inspector (You should be contacted by this individual. This might be a local person who will work with you to get the contract completed. If it is a military contract, the local Defense Contract Management Agency (DCMA) should be a big help to you. Think of these people as part of your management team to help complete the contract.)

· Don’t Take Unnecessary Actions. If the PCO or the ACO directs you to take a specific action, you must do so.  But don’t act on anyone else’s direction!  If you do, you will be liable for any costs or consequences that may result. Only the PCO, ACO, Contracting Officer’s Representative (COR) or the contract itself can authorize you to take any action. 

· Resolve Any Questions. If you have any questions about what a specific provision means or if you find any inconsistencies in your contract, contact the Contracting Officer (CO) immediately and ask for a meeting or “post-award conference.” Open the lines of communication and develop a good working relationship right away. If you are really new to the process, ask for all the assistance that the CO is willing to give you. There is no question that is too "dumb" or "embarrassing"; what is really embarrassing is not performing on the contract. Address any problem right away before it gets out of hand.

· Keep accurate, timely and well-documented records. Even in this paperless society, a paper trail is important.  You have no case if you can't prove what was said and done.  We have found that simple misunderstandings can easily degenerate into a “he said, she said” sort of situation where no one wins and the relationship with the government people becomes, shall we say, “touchy.” 

· Determine internal responsibilities. Make sure your people understand what is to be done and in what time frame. This will help ensure that everything goes smoothly and that delivery is made in accordance with the terms of the contract.

· Issue orders and plan production. Place any long lead items on contract immediately to ensure that there will be no holdup with production.

· Produce/provide the service. If everything was planned out properly, this part should go relatively smoothly. If not, don’t forget to keep the Contracting Officer informed. If you see that delivery under the contract may be affected, seek an extension before the due date to avoid being delinquent.

· Review your quality control program. Make sure procedures are in place and are adequate to guarantee that the quality of the item will meet government requirements. If necessary, update your procedures and your manual.

Copy this checklist, and then put it and all other information in the work order or folder. If you miss something, this will make it easier to go back and make changes.
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Quality Assurance Standards

Every customer wants a quality product, and the government is no exception, remember with the government or it’s prime contractors, “quality will be assumed.”
When the government purchases products or services from your company, you will be subjected to a very definite standard of quality as specified in your contract. The level and type of quality standard that you will be required to meet will depend on the product or service being purchased. For example, an extensive quality requirement would probably not be imposed if you are producing a non-complex item, since simple measurement or testing would be able to determine whether it conforms to contract requirements.  

To assure the government, as well as other prospective customers, that you will provide a quality product, you need to have a well-documented quality assurance (QA) program in place. Your program should provide a systematic approach for evaluation, inspection, testing, calibration or whatever is needed to monitor and assure the quality of your product. And, most importantly, that approach should be written down. (See the “Sample Quality Assurance Manual” in the Appendices.)

From the government’s point of view, the purpose of a quality program is to provide assurance that an item complies with contract specifications. From your point of view, the purpose is twofold: It will attract government buyers, and perhaps even more importantly, it will save you money by giving you the necessary indicators and tools to identify problem areas and the means for correcting those areas. It will make you look at every aspect and phase of your manufacturing and operating processes as well as the results of those processes. If a process results in a bad output, you will be able to identify where changes need to be made to produce an acceptable product. 

Example

The owners of a small company in the Midwest that manufactured items for the government had no quality control system, but they did have a 100-percent acceptance rate with the government inspectors. However, they were losing money and couldn’t figure out why.

Their approach was to scrap all the items that didn’t meet government specs, let the government see only the “good” items, and simply buy enough materials to accommodate the high scrap rate. While this approach resulted in a high acceptance rate, the high cost of materials ate into their profits and hurt the company financially. A good quality control system would have helped them identify the real problem, reduce the amount of scrap, and cut the cost of materials.

Set up a good quality control system and it will pay for itself by reducing material and operational costs, and will make your company more attractive to prospective customers. Remember that the government, like any customer, wants a quality product, on time and at a reasonable price. No more, no less. And these days, ISO certification becomes a marketing tool to help sell your company. 

A high-quality QA program will also assure that the reliability and quality of the product are maintained throughout the life of the product. Companies that do business with the government need reliability assurance, since the government now requires guarantees on some of their purchases. Also, an aggressive quality control program will prevent product degradation below some minimum requirement that you set. 

The government assures quality by reviewing a contractor’s inspection system, quality program, or any method used by the contractor to assure compliance with the contract requirements. But, regardless of the government’s quality assurance actions, the contractor is responsible for inspecting and controlling product quality, and for offering to the government only materials that conform to contract requirements, either as an individual item or in conjunction with any other item.

Caution

All government quality assurance requirements are spelled out in Part 46 of the Federal Acquisition Regulation (FAR). Any language that you will see in a bid or contract related to quality control consists of clauses extracted from this Part.  

Contract Quality Requirements

When the contracting officer issues a sealed bid (IFB) or a request for proposal (RFP), the solicitation will specify the quality provisions that will be required by the government. Every solicitation or bid will include one of four basic categories of QA coverage for assuring conformance of products and services to contract requirements: 

1. Contractor’s existing quality assurance system (applicable to contracts for commercial items). When the government buys commercial items, it may rely on the contractor's existing quality assurance system, without government inspection and testing. However, if customary market practices for the commercial item being bought include in-process inspection, then the government may do some inspection and testing by its own personnel. Any in-process inspection conducted by the government must be conducted in a manner consistent with commercial practice. 

2. Inspection by the contractor (applicable to contracts for non-commercial items $100,000 or less). When a contract for non-commercial items (i.e., items built to government specs) is expected not to exceed the simplified acquisition threshold of $100,000 or less, the government may specify that the contractor is responsible for performing all inspections and tests necessary to substantiate that supplies or services furnished conform to contract quality requirements. However, the government may impose stricter requirements if it has special needs that require a greater degree of quality assurance. 

3. Standard inspection requirements (applicable to contracts for non-commercial items over $100,000). When a contract for non-commercial items is expected to exceed $100,000, the government may require the contractor to provide and maintain an inspection system that is acceptable to the government.  The government also has the right to conduct inspections and tests while work is in progress and to require the contractor to keep and make available to the government complete records of its inspection work.  Here we are talking about more complex items, such as sub-assemblies, minor components, or items critical to function or safety. 

4. Higher-level quality standards (applicable to complex or critical items—contacts may be for less than $100,000). When a contract is for complex or critical items, higher-level requirements are applicable. The contracting officer is responsible for identifying the higher-level standard(s) that will satisfy the government’s requirement. Examples of higher-level standards that the contracting officer may cite are ISO 9001, 9002, or 9003; ANSI/ASQC Q9001, Q9002, or Q9003; QS-9000; AS-9000; ANSI/ASQC E4; and ANSI/ASME NQA-1. (We discuss some of these standards in more detail, below.) 

This quality level would be required when it is important for control of work operations, in-process controls, and inspection or attention to such factors as organization, planning, work instructions, documentation control, etc. 

Higher-Level International Standards

ISO standards, developed by the International Organization for Standardization (ISO) based in Geneva, Switzerland, are among the world’s strictest and highest quality standards. The ISO, a non-governmental organization established in 1947, is a worldwide federation of national standards bodies from 100 countries. The organization aims to facilitate the international exchange of goods and services by establishing standards and reconciling regulatory differences between countries. 

ISO standards contain precise criteria for the features and characteristics of products and services to ensure that these products and services are fit for their purpose. For example, the format of credit cards is derived from an ISO international standard. Complying with an international standard, which defines such features as the optimal thickness (0.76 mm) of each card, means that the cards can be used worldwide.

International standards thus contribute to making life simpler and to increasing the reliability and effectiveness of the goods and services that we use. Coordinated standards for similar technologies in different countries or regions can also effectively remove so-called “technical barriers to trade.”

The scope of ISO covers all technical fields, except electrical and electronic engineering, which is the responsibility of the International Electrotechnical Commission (IEC). The IEC is the international standards and conformity assessment body for all fields of electrotechnology. The work in the field of information technology is carried out by a joint ISO/IEC technical committee.

The ISO issues the certifications and certifies individuals that work with companies in setting up ISO standards in their business. ISO certification is very pricey—on average, it runs between $20,000-$35,000 per year. A company can’t say that it is ISO unless a certified ISO auditor has declared it so. Because of the cost of ISO, some contracts will specify ISO compliant. While this doesn’t require certification, it does mean you are taking steps in that direction.

ISO 9000
ISO 9000 is a set of five universal standards for a Quality Assurance system that is accepted around the world. Ninety countries have adopted ISO 9000 as national standards, and the federal government is moving closer to having ISO as the one, so to speak, standard to replace its major systems standard, MIL-Q-9858.

When a customer, such as the government, purchases a product or service from a company that is registered to the appropriate ISO 9000 standard, the customer has important assurances that the quality of what it receives will be as it expects. 

ISO 9000 registration is rapidly becoming a must for any company that does business with the government or overseas involving complex or critical items. Many industrial companies require registration by their own subcontractors, so there is a growing trend toward universal acceptance of ISO 9000 as an international standard.

The most comprehensive of the 9000 set of standards is ISO 9001. It applies to industries involved in the design and development, manufacturing, installation and servicing of products or services. The standards apply uniformly to companies in any industry and of any size. 

Many companies require their suppliers to become registered to ISO 9001, and because of this, registered companies have found that their market opportunities have increased. Registered companies have also had dramatic reductions in customer complaints, significant reductions in operating costs and increased demand for their products and services. 

A company in compliance with ISO 9001 ensures that it has a sound Quality Assurance system, and that's good business. ISO 9002 is almost identical to ISO 9001, except that the provisions on “Design Control” are only applicable to 9001. Therefore, ISO 9001 is the appropriate standard if your organization carries out the innovative design of products or services; otherwise ISO 9002 is applicable. 

ISO 9001 or ISO 9002?

ISO 9001, entitled “Quality System — Model for quality assurance in design/development, production, installation and servicing,” applies in situations when:

1. design is required and the product requirements are stated principally in performance terms, or they need to be established, and

2. confidence in product conformance can be attained by adequate demonstration of a supplier's capabilities in design, development, production, installation and servicing.

ISO 9002, entitled “Quality System — Model for quality assurance in production, installation and servicing,” applies in situations when: 

1. the specified requirements for the product are stated in terms of an established design or specification, and 

2. confidence in product conformance can be attained by adequate demonstration of a supplier's capabilities in production, installation, and servicing.

ISO 14001 
Before we end our discussion of ISO standards, we want to mention ISO 14001, an emerging international standard for environmental management systems (EMS). The ISO 14000 series is a voluntary set of standards intended to encourage organizations to systematically address the environmental impacts of their activities. The goal is to establish a common approach to environmental management systems that is internationally recognized, leading to improved environmental protection and reducing barriers to international trade. 

ISO 14000 is a management system standard, not a performance standard. It is intended to be applicable to firms of all shapes and sizes around the world. The standard does not require specific environmental goals.

Instead, it provides a general framework for organizing the tasks necessary for effective environmental management, including planning, implementation and operations, checking and corrective action, and management review. The series of documents that encompasses ISO 14000 includes components such as environmental management systems, environmental auditing, environmental labeling and product life cycle assessment.

The ISO 14001 standard, which lays out requirements for establishing an EMS, is the centerpiece of the series. In order to qualify for ISO certification, firms must meet the requirements laid out in the ISO 14001. All of the other standards in the ISO 14000 series provide supporting guidance.

ISO 14001 is currently the subject of heated debate. Proponents of ISO 14001 argue that the new standard will be an effective tool for improving industrial environmental performance and help to ease burdens on environmental regulators. At the same time, many in the environmental community worry that compliance with ISO 14000 does not guarantee environmental improvements. 

Work Smart

There are several web cites that offer information about ISO standards—search for “ISO” or “ISO standards” to get a list. You can also receive information by contacting:

American National Standards Institute 

11 East 42nd St. 

New York, NY 10036

Phone: 1-212-642-4900 Fax: 1-212-302-1286
Higher-Level U.S. Standards

In the previous discussion, we mentioned that the U.S. government is moving closer to having ISO as the one, so to speak, standard to replace its major quality assurance standard for complex military systems and hardware, MIL-Q-9858. But a funny thing about the government, particularly the military, is that old habits die hard.  Two quality assurance standards, MIL-I-45208 (An Inspection System) and MIL-Q-9858A (A Quality Program), have been cancelled, but live on in contract terminology.

MIL-I-45208

Entitled “An Inspection System,” this quality specification pertaining to military items sets forth the objectives and essential elements of an inspection system, and was referenced in a contract whenever an inspection system was required for the item. This system was used when technical requirements required in-process as well as final end item inspection, including control of measuring and testing equipment, drawing and changes, and documentation and records.

This requirement impacted both large and small businesses alike. In simple terms, it meant that you had to document your inspection system to assure continuity.

This spec was cancelled a few years ago, along with MIL-STD-45662 (calibration standard), but there are many contracting officers and contracts that still require it, but don’t use the name. (See the “Sample Quality Assurance Manual” in the Appendices.)

MIL-Q-9858A

Entitled “A Quality Program,” these requirements are sometimes still referenced whenever the technical requirements of a contract require such things as control of work operations, in-process control, inspection, organization, work instructions, documentation control and advanced metrology. This specification is intended for use in contracts that involve complex types of military hardware and systems.

Folks, this is not for the faint of heart. Don’t try to put one of these together yourself. Our best advice is to get an expert to help you. By the way, this standard has also been cancelled and mostly replaced by the ISO series
Certificate of Conformance

A Certificate of Conformance may be used in certain instances instead of source inspection at the discretion of the contracting officer. When a Certificate of Conformance is provided for in the contract, it gives the Contract Administration Office an option to allow material to be accepted and shipped without being inspected.

However, this option is exercised only when product quality history is excellent. When it is exercised, contractors are notified in writing by the inspector that the Certificate of Conformance procedure is applicable and the company can ship. Without this written notification, the contractor must expect regular inspection of product before shipment. Remember that the Certificate of Conformance is for the convenience of the government, not the contractor.

How to Read Specs and Standards

Federal specifications — The titles of federal specifications begin with a series of letters, followed by another letter and a serial number, and possibly a letter indicating the latest revision of the specification. The letter A represents the first revision; B represents the second revision, and so on. For example, A-A-104 is a federal spec for toothpaste. A-A-104B is the second revision of this spec.

Military specifications — The titles of military specifications begin with the letters MIL, MS, or DOD, followed by the first letter in the first word of the title, a serial number, and possibly a letter indicating the latest revision of the specification. It may also be followed by a number in parentheses indicating the last amendment to the specification.

“Revisions” represent major changes to a specification, and a revised specification supersedes all of the earlier versions. The letter A represents the first revision; B represents the second revision, and so on. “Amendments” represent minor changes to a specification, and an amended specification supplements, but does not replace, the latest revision and all earlier amendments.

For example, MIL-C-85322 is a military spec for “Coating, Elastomere, Polyurethane, Rain Erosion Resistant, For Exterior Aircraft Use.” DOD-L-85336 is a military spec for “Lubricant, All Weather (Automatic Weapons).” DOD-L-85336A represents the first revision of DOD-L-85336. MIL-L-85314A (1) is a military spec for “Light Systems, Aircraft, Anti-Collision, Strobe.” MIL-L-85314A represents the first revision of MIL-L-85314. This first revision has been amended one time [indicated by the (1)].

Industry-wide standards — The titles of industry-wide standards begin with the letters in the abbreviation of the appropriate association, institute or society, followed by identifying letters and/or numbers. For example AWS A6.I -66 is an industry-wide safety standard for “Gas Shielded Arc Welding” from the American Welding Society (AWS). ANSI B4.1-67 is an industry-wide standard for “Cylindrical Parts, Preferred Limits and Fits for” from the American National Standards Institute (ANSI).

Quality Requirements for Subcontractors

Right about now, you may be thinking to yourself, “If I am just a subcontractor, I won’t have to do all this quality stuff, will I?” Guess again.

In many instances, a prime contractor will find it necessary or desirable to pass along the quality requirements to the subcontractor. Why? The prime contractor is responsible for the quality of materials supplied by the subcontractors or suppliers, and it is in its best interest to assure that all suppliers are capable of providing the materials and meeting the quality requirements of the prime contract.

The only way that the prime can assure itself that you can do quality work, on time and within budget, is to inspect your systems and get them approved. The day of the “pal” or “buddy” at the prime level that will issue a contract just on an owner’s assurance that the company can deliver the required product is becoming a thing of the past. Many a small business that had this type of relationship has found, to their woe, that it must still have some kind of quality control system in place. So you must market your company in ways that you might not have had to before.

To the surprise of many contractors and subcontractors, government contract quality assurance at the subcontractor level does not relieve the prime contractor of any responsibilities under the contract nor does it establish a contractual relationship between the government and the subcontractor. So, if you think that you are getting out of some of the quality “stuff” by being a sub, think again.

The prime might, under a special exception or for a particular job, let you slide by without a QA program for a while, but it will eventually want to see a formal program in place or it won’t want to work with you. Therefore, you may as well start creating your own program now, and do it to your satisfaction, without having the pressure of having to create one on the eve of a bid contract that you really want. 

Work Smart

 So what do your customers expect?

· On Time – Do what you say you will do.

· Quality – Understand and Meet all the Requirements.

· Price – Be competitive.

· Communication – Do it.

· Technology – Must be investing in order to meet the above requirements.

· And what do you need to do?

· Understand Customer Expectations

· Diversification

· Increase Value to the Customer

· International Markets

· Federal Government Opportunities

· Flexible Networks

· Educate yourselves

Assuring Measuring and Testing Requirements

Some years ago, there was a really nice spec, MIL-STD-45662, that thoroughly explained the how and why of what you needed to do to establish and maintain a system of all measurement and test equipment used in the contract. Now you must use Calibration Systems Requirements (ISO 10012-1, ANSI/NCSL Z540-1), which replaced the old 45662 standard.

Although the new spec is shorter, we miss the way that the 45662 explained what was needed. It was a great help for new contractors that had never had a calibration system and, for the most part, was easy to follow.

You may be able to get a copy of the old 45662 standard by contacting the Information Handling Services Group Inc. at www.ihs.com or www.usainfo.com, and ordering the historical files from them. They will charge a fee, but you might find it a good first step in creating your QA system. Contact your local PTAC because they may be able to get the information specs and standards at less cost to you than through a commercial source.

Assuring Packaging and Shipping Requirements

As we have already mentioned, packaging requirements are a big deal when you do business with the government. They need to be carefully considered and analyzed, not only in pricing out a bid, but also in implementing a QA program. To aid your understanding, we think it would be helpful to define the terms “packaging” and “packing” the way the government defines them.

“Packaging,” as defined in the Governments Contract Dictionary, is:

5. “An all-inclusive term covering cleaning, preserving, packaging, packing, and marking required to protect items during every phase of shipment, handling, and storage.

6. “The methods and materials used to protect material from deterioration or damage. This includes cleaning, drying, preserving, packing, marking and unitization.”  (Unitization is a government term that defines the “unit” of shipment and refers to a grouping of items for shipment.)

“Packing” is:

7. “The assembling of items into a unit, intermediate, or exterior pack with necessary blocking, bracing, cushioning, weatherproofing and reinforcement.”

The reason that we defined these terms is that some companies might think that if they produce a quality part, all they need to do when they ship is drop it in a box with some of those “peanuts” and send for UPS. As the definitions imply, there is more to it—a lot more. To further illustrate, let’s look at what might be required in the packaging of a part that might be used by the Army.  

Assume that your company was contracted by the Army to manufacture a simple, inexpensive item, specifically a “block” consisting of a metal piece approximately 2x4 inches made of a specified material that will withstand high pressure. 

So how would you have to package this little block? Under typical government packaging requirements for such a product, the block must first be packed into a plastic package. The plastic package must then be put into another pack that is cushioned and reinforced. A water/vapor seal is then put over the entire package. The sealed package is then packed into a shipping container.  

Sounds like a lot for just one item, right? Well, that little block is part of a 155 mm howitzer cannon and is used to fire rounds (those big pointy things that explode when they land). And although this may seem a somewhat roundabout and melodramatic way to show the importance of packaging, the typical civilian usually does not realize how the part he or she is working on will be used or delivered to its ultimate destination. The little block might be headed for a 10,000-mile flight, dropped out of a plane at 5,000 feet, and must be ready to work the first time, and every time, when it lands.  

In addition, as electronic technology becomes more complex, expensive and sensitive to damage, protecting electronic products and the work environment is a key government goal. And one place this is reflected is in packaging standards.

So although packaging requirements on a government contract can sometimes seem complex and difficult, if you’re smart and do your homework, you can be successful at meeting the challenge.

Packaging Levels and Specs

The government uses 3 levels of packing and protection:

Level A, Maximum Protection, is used for the most severe shipment, handling or storage conditions, or for unknown transportation or storage conditions.  Examples: All-wood boxes, sheathed crates, plastic or metal specialty containers.

Level B, Intermediate Protection, is used for known and favorable shipment, handling and storage conditions. Examples: Single-, double-, or triple-walled, weather-resistant fiberboard, sealed at all openings.

Level C, Minimum Protection, is used for known and most favorable shipment, handling and storage conditions. Example: Domestic fiberboard or paperboard.
To give you an overview of what is involved in “packaging,” we are listing three packaging specifications, below. But because this area is so complex, we recommend that you get an expert to help you.

You can contact the government office administering your contract and request help from a government packaging specialist. Or, better yet, you can find a packager that has experience in working with the government and form a partnership with that company. Then you, the packager, and the government will all come out fine.

Number:
MIL-STD-2073-1 

Title: DOD MATERIEL PROCEDURES FOR DEVELOPMENT AND APPLICATION OF PACKAGING

 REQUIREMENTS
Price: $94.00
Revision/Edition: D
Date1: 12/15/1999
# Pages: 212
Number: 
MIL-STD-2073-2 

Title: PACKAGING REQUIREMENT CODES
Price: $48.00
Revision/Edition: C
Date1: 10/01/1996

# Pages: 85
Number:
MIL-STD-726 

Title: PACKAGING REQUIREMENT CODES
Price: $93.00
Revision/Edition: H
Date1: 06/23/1993
# Pages: 208

How to Develop Your Own QA Program 

These days, if you don’t have a good, well-documented quality control program in place, you are really limiting your business. We can’t emphasize its importance enough, not just in the government market, but in the commercial market as well. 
The goal of your quality assurance initiative is to create written procedures that will assure full compliance with all contract requirements. Formal, written documentation provides the government and your other customers better assurance that there will be consistency in the process and that, if a mistake is made, the cause can be traced to a specific spot and then corrected. The government wants the who, what, where, when and how of your quality control, so you need to specify the details: Who is responsible, for what specific function, at what stage of the process, etc.

Begin creating your program by first assessing where you are in your company with regard to quality control.  There is a good chance that you already have effective procedures in place, but that they are not formally written. You don’t have to reinvent the wheel; just document the way you do your work and then organize the material into a manual or handbook. 

Tips on Establishing QA Procedures

Here are some things to consider as you start planning and developing your own Quality Assurance program—whether you are looking to set up a full system to fulfill high-level military or international standards or to establish quality standards for a non-complex item. 

As you establish quality assurance procedures and policies, be sure to write them down. This documentation will form the basis of your company’s quality assurance manual.

· Review work rules and quality control policies and procedures that you and/or your employees already follow, but that have so far just been verbalized. Start writing them down. Also write down any “defect prevention” rules that your company may have.

· Take a fresh look at your operation end to end, and identify every function and activity that affects the quality of your product or services. Look for possible quality trouble spots in every phase of the production, inspection and shipping cycle. 

· If you don’t already have them, set acceptance/rejection standards, procedures for controlling products that have been accepted/rejected, and a means of using failure information to improve the quality of your product or service.

· Establish procedures to ensure supplier product quality control. Watch purchases to make sure that the people you buy from know and observe your quality requirements, as well as any technical specifications.

· Set up procedures to ensure that any necessary measurement and test equipment is properly calibrated to the proper standard.

· Create procedures to spot defects as early in production as possible—for example, nonconforming material control.

· Decide which records and reports will be required to track all steps of the production, inspection and shipping cycles to identify existing and potential problem areas.

· Assign responsibility for administration and supervision of the various stages of your quality control program. 

· Let your government inspector provide some assistance.  Contact the office administering your contract and ask for help.

Tips on Creating Your QA Manual

It is easier than you think to create your own quality assurance manual. We can’t write it for you, but we can offer some tips:

· Please don’t go out and copy a generic manual word for word from “Quality Control for Dummies” or get a manual from your Uncle Ned. It will not work for the government, and, more importantly, it will not work for you. Many community colleges offer courses on quality assurance and show you how to build your own documentation.  Plus, the purpose of preparing written procedures and instructions is to establish a quality system that is effective for your company.

· Create your manual in a loose-leaf format so it will be easy to correct and update.

· Organize your manual by process. In other words, create separate sections for each operation, such as materials purchased, manufacturing, inspection, packing and shipping, etc.

· Include a Table of Contents to make it easier for you, your employees, and your customers to find what they need.

· Include an Introduction page briefly describing the purpose of the manual and the person(s) responsible for administering and supervising the QA program. Also clearly state the procedure that must be followed if and when any changes to your quality program and the manual are made. Finally, include the date the manual was prepared or last revised.

· Include any charts, forms, etc. that may be relevant to quality control.

Remember that the best manual in the world won’t do any good unless all your employees, not just those responsible for quality assurance, know that producing quality products is your company’s prime goal. (See our “Sample Quality Assurance Manual” in the Appendices.) 
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What To Know When Things Go Wrong

For 95 percent of the companies doing business with the government, things run quite smoothly, contracts are successfully completed, and any issues or problems that do arise are resolved by the contracting officer to everyone’s satisfaction. However, for the rare few, problems and issues arise that can’t be resolved and require more formal action—all the way from contract termination to simple protests and disputes to court action. 

It is these instances that we want to address here. Let’s look at what recourses are available to the contracting parties (you and the government), and the procedures and requirements that must be followed when things go wrong. 

Contract Terminations

Almost every federal contract contains a clause allowing the government to terminate a contract for the convenience of the government. In addition, most contracts in excess of $25,000 contain a clause covering terminations for default when the government believes that a contractor failed to perform in accordance with the provisions of the contract.

Termination for Convenience

A termination for convenience (T for C) allows the federal government to terminate all or part of a contract for its convenience. This type of termination protects the government’s interests by allowing cancellation of contracts for products that become obsolete or unneeded. The termination does not arise from any fault on the part of the contractor.

If the federal government terminates your contract for its convenience, it must notify you in writing. The notice of termination must contain the effective date of the termination, the extent of the termination, and any special instructions.

The contract termination notice and clause generally require a contractor to stop work immediately on the terminated portion, to terminate all affected subcontracts, to perform any specified unterminated portions of the contract, and to proceed promptly to settle termination claims, both its own and those of its subcontractors.

If you receive a termination notice and fail to follow these directions, you do so at your own risk and expense. You should also receive detailed instructions as to the protection and preservation of all property that is, or may become, government-owned.

After termination, the government is required to make a fair and prompt settlement with you. Generally speaking, settlement takes the form of a negotiated agreement between the parties. The idea is to agree on an amount that will compensate you fully and fairly for the work you have done and for any preparation you have made for the terminated portion of the contract. A reasonable allowance for profit is also included. Settlement of cost-reimbursement contracts is somewhat simpler than that of fixed-price contracts, since you will have been reimbursed on a cost basis from the beginning of the contract.

You are entitled to recover all allowable costs incurred in settling a termination for convenience. Those costs may include the following: 

· Preparation and presentation of claims 

· Termination and settlement of subcontracts 

· Storage, transportation, protection and disposition of property acquired or produced for the contract 

· Other termination activities

The federal government retains the right to approve or ratify any settlements made with subcontractors.  When you and the government agree to all or part of your claim for compensation as a result of the termination, a written amendment (known as a settlement agreement) is made to the contract.

Generally, termination halts regular payments to you under the contract. However, since you may have money tied up in finished and unfinished products, materials and labor, most termination clauses provide you with interim financing through partial payments.

Termination for Default

A termination for default (T for D) means that the government believes that you, the contractor, have not performed in accordance with the terms of the contract.

The government may terminate all or part of a contract for anything that was done that was not in the interest of the government, including: 

· Attempted fraud

· Failure to meet quality requirements

· Failure to deliver the supplies or perform the services within the time specified in the contract

· Failure to make progress and that failure endangers performance of the contract

· Failure to perform any other provisions of the contract

Cure Notice

Before terminating a contract for default because of your failure to make progress or to perform, the contracting officer will usually give you a written notice, called a “cure notice.” That notice allows you at least 10 days to cure any defects.  Unless the failure to perform is cured within the 10 days, the contracting officer may issue a notice of termination for default.

Show-Cause Notice

If there is not sufficient time for a cure, the contracting officer will usually send a show-cause notice.  That notice directs you to show why your contract should not be terminated for default. It ensures that you understand your predicament, and your answer can be used in evaluating whether circumstances justify default action.

Upon termination for default, you are entitled to payment on the contract only for items accepted by the government.  Under a default clause, the government has the right to repurchase the item elsewhere and charge any excess re-procurement costs to the contractor.

Excusable Failure to Perform

If you can show that your failure to perform the contract is excusable, your contract cannot be terminated for default. To be excusable, the failure must be beyond your control and not caused by your fault or negligence.

Examples of excusable failure include: 

· Acts of God 

· Acts of a public enemy 

· Acts of government 

· Fires 

· Floods 

· Epidemics 

· Quarantine restrictions 

· Strikes 

· Freight embargoes

· Unusually severe weather

Here is a happy thought! If, after termination, you are found not to be in default or the default is found to be excusable, the termination will be treated as one for the convenience of the government.  This means that not only will you have removed the tarnished image that a T for D gives a contractor, but you will also get some of your money back as well!

Your Right To Protest and Dispute

What if the contracting officer or buying agency makes a decision that you (the contractor) don’t agree with or that you believe is incorrect? Government contracting regulations provide contractors with several remedies, all the way from filing a simple protest or dispute to taking the government to court. 

To begin our discussion, we need to distinguish terminology. Under government contract law, you have the right to “protest” and also the right to “dispute.” While these terms seem very similar and are often used interchangeably in everyday language, government contracting regulations treat them differently. 

Generally speaking, these rules give you the right to “protest” a defective bid or the award of a contract to another bidder. They also give you the right to “dispute” an issue or disagreement with the contracting officer that arises after you have won and been awarded a contract. In addition, you may have other options as well.

· There are three federal bid protest levels.  In descending order of cost and how deep you’re going to get: 

· 1. Judicial action brought at the United States Court of Federal Claims (COFC).

· 2. Protest filed with the (GAO) Government Accountability Office.

· 3. Agency-Level protest filed with the agency conducting the procurement.  

· Ok, it’s not too soon to say it…. TIMELINESS is all-important. A protest MUST be filed no later then 10 days after the basis for the protest is known or should have been known.  If you do not get it in you will not succeed, no matter what the reason, if you want to go on with a protest, you will have to go higher level of Protest (usually with the US Court of Federal Claims.  

Protesting a Bid or Award

By law, a protest must be filed by an “interested party,” which means an actual or prospective bidder whose direct economic interest would be affected by the award of a contract or by the failure to award a contract. In challenges to the government’s evaluation of proposals and the award of contracts, this generally means a bidder that would potentially be in line for award if the protest were sustained. 

Although most protests challenge the acceptance or rejection of a bid or proposal, and the award or proposed award of a contract, defective solicitations or bids may also be the basis for a protest. Such bid defects include allegedly restrictive specifications, omission of a required provision, and ambiguous or indefinite evaluation factors. In addition, the termination of a contract may be protested if the protest alleges that the termination was based on improprieties in the award of the contract. 

Therefore, in doing business with the government, you have a right to protest a bid or an award both before and after the award of a contract: You can protest the bid, you can protest an award, and you can protest termination of a contract.

Take the opportunity to respond to a negative performance assessment when it first arises. The time to manage performance issues is during performance, not during the next competition. And be on time with your protest; there are no exceptions for missed deadlines.

· So, what are some of the common protest grounds for a “defective bid”?

· The bid is not detailed enough, vague, “what do you want?”

· It’s too detailed, “38 pages of SOW?”

· It’s too restrictive; it used standards or specs that are not needed.

· There is more time needed to respond, “respond in xx days”

· It’s contains ambiguous statements, “which do you want?”

· There are many brand names or equal issues. 

· There are small business issues, 

· Wrong size standard

· HubZone issues

· “Failure” to set aside for small business

Protest Procedures

Reflecting the government’s goal to ensure effective and efficient expenditure of public funds, and fair and expeditious resolution of protests to a solicitation or award of federal procurement contracts, as well as reduce cases outside the agency, the regulations direct that, prior to submission of a protest to the contracting agency, all parties use their best efforts to resolve concerns with agency contracting officers through open and frank discussions. 

In cases where concerns cannot be resolved at this level and a protest is submitted to the agency, the agency is directed to provide for inexpensive, informal, procedurally simple, and expeditious resolution of protests and to use, where appropriate, alternative dispute resolution techniques, third-party neutrals, or even another agency’s personnel. 

If a protest is received before the award of the contract, the contract will not be awarded, pending a decision on the protest, unless the items or services are urgently needed, delivery or the performance will be unduly delayed, or the prompt award will otherwise be in the best interests of the government. If the protest is received within 10 days after the contract was award, performance of the contract will be suspended, pending resolution of the protest. The contracting officer must notify all other eligible offerors of the protest especially when the award will be suspended pending resolution of the protest. If a protest is received 10 days after award of the contract, the individual agency procedures will determine how the protest will be handled. The contract performance might not be suspended or terminated in these cases unless it is likely that the award will be invalidated and the delay will not be prejudicial to the government’s interest. 

Although the regulations encourage companies wishing to protest to seek resolution within the contracting agency before filing a protest with the General Accountability Office (GAO), the regulations do allow the party to file with GAO for resolution.

Caution

If you decide to bypass the contracting officer and buying agency and file your protest directly with the GAO, keep in mind that this is the end of the line for your protest. The GAO’s decision is final, and you cannot appeal it anywhere.

In addition to keeping your avenues of protest and appeal open, protesting to the contracting officer or contracting agency instead of directly to the GAO has other advantages. The company protesting can often gain additional time to gather more information that will assist it if it later protests to another forum.

Protests to GAO

Some matters cannot be protested to GAO. Among these are:

· Contract administration — The administration of an existing contract is within the discretion of the contracting agency. Disputes between a contractor and the agency are resolved pursuant to the disputes clause of the contract and the Contract Disputes Act of 1978. 41 U.S.C. 601-613. In the same vein, GAO will not make decisions relative to 8(a) awards to minority or socially and economically disadvantages firms unless there is a possibility of bad faith on the part of the government or violation of the regulations.

· Small Business Administration issues — Among these issues are challenges of small business size standards and standard industrial classification, and issues relative to 8(a) awards to minority or socially and economically disadvantages firms, unless there is a showing of possible bad faith on the part of government officials or violation of the regulations.

· Affirmative determination of responsibility by the contracting officer — A determination that a bidder is capable of performing a contract will not be reviewed unless there is a showing of possible bad faith on the part of government officials or that definitive responsibility criteria in the solicitation were not met.

· Procurement integrity — GAO will not review a protest for a procurement integrity violation unless the interested party has reported the information it believed constituted evidence of the offense to the contracting agency responsible for the procurement within 14 days after it first discovered the possible violation.

· Protests not filed within the required time limits

· Protests that lack a detailed statement of the legal and factual grounds of protest or that fail to clearly state legally sufficient grounds of protest as required under the regulations

· Procurements by agencies not under the jurisdiction of the Federal Property and Administrative Services Act of 1949, 40 U.S.C. 472, such as the U.S. Postal Service and the Federal Deposit Insurance Corporation

· Subcontract protests — GAO will not consider subcontractor issues unless the agency has agreed in writing and the award is made by or for the government, such as when a contractor acts as a purchasing agent for the government.

Although many parties retain an attorney in order to benefit from the attorney’s familiarity with GAO's bid protest process and with procurement statutes and regulations, an attorney is not required for purposes of filing a protest. Under current regulations, if you win your protest, the contracting agency will pay your attorney’s fees, but there is a cap (currently $150 per hour). If fees exceed that amount, you will have to show special circumstances to justify a higher amount. 

A protest to GAO must be filed within 10 working days of the protestor’s learning of the initial adverse agency action. The GAO can then take up to 60 days to respond. If there is an adverse decision by GAO, the contractor can file a Notice of Appeal, which can add another 90 days, or file suit in the Court of Federal Claims, which can take up to another 12 months. Appeal by either party to the Court of Appeals for the Federal Circuit can take another 60 to 120 days. All in all, it may take up to four years to get a hearing on claims over $50,000, although trial stage has been reached within two years in the Court of Federal Claims.

Protest or Not?

What’s our conclusion about protesting? Think very carefully before you protest. In the past, some companies would protest every contract that they lost, which can create an adversarial relationship that can work against you on current or future contracts. If you are going to protest, you must have a “real” reason (vs. just sour grapes) and you must have evidence to back up your claim. 

If you do decide to protest, it is probably best to get some advice before you do anything. Consult with your local PTAC to get started in the process and/or seek legal counsel. You also should familiarize yourself with all requirements and procedures as well as your rights under Part 33.1 of the FAR.

Let’s take a look at what your chances are.  In fiscal year 2008 there were 1,652 protests filed. Of those, there was a 42 percent effectiveness rate, which is the percentage of cases where the protester received some relief from the agency.  This is a 4 percent increase over FY2007.  Remember that the stronger your protest is, the greater the advantage with the buyer and the agency.  One thing to remember is that, if you do decide to protest, it’s in your best interest to call counsel as soon has possible. When you’re putting your proposal together, if you feel there might be a situation relating to the contracts, consult with your legal counsel.  Contract law is complex and you should not tread lightly therein without someone to guide you through the legal process.  
Disputing Contract Issues

Now we turn our attention to the matter of “disputes,” which are very different from protests. As a government contractor, you have the right to “dispute” all material disagreements or issues in controversy that relate to a contract and to file a claim. 

According to the regulations, a “claim” means a written demand or assertion by one of the contracting parties seeking, as a matter of right, the payment of money; the adjustment or interpretation of contract terms, including the period of performance; or other relief arising under or relating to the contract. A voucher, invoice, or other routine request for payment or equitable adjustment that is not in dispute when submitted is not considered a claim. The submission may be converted to a claim, by written notice to the contracting officer if it is disputed either as to liability or amount, or is not acted upon in a reasonable time.

Caution

Only a contractor, as a party to a federal government contract, is allowed to file a dispute claim. This intentionally excludes a subcontractor from being able to enter into the disputes process.

What kinds of issues do contractors typically dispute? Contractors dispute any number of things, including defective specifications, changing delivery dates, failure by the government to supply a contractor with what he/she needs to fulfill a contract, or any other “event” that would keep a contractor from completing the contract or from being able to perform the contract. The dispute is triggered when one of these events occurs and all informal attempts to resolve the issue fail. 

Dispute Procedures

A contractor who wants to dispute an action or issue is required to submit the claim in writing to the contracting officer. In it, the contractor should describe the situation, state what action it is asking for, and request a final decision. After the contracting officer receives the contractor’s written notice, he/she will have up to 60 days to respond. If the contractor does not hear from the contracting officer within that 60-day period, the contractor may consider its request denied. 

If the contracting officer denies the action, the contractor can file a written “Notice of Appeal” with the Contracts Appeals Board and send a copy to the contracting officer. The contractor has only 90 days to do this. 

Caution

If your claim is denied by the Contracting Officer and you decide to pursue your claim with the Contracts Appeals Board, carefully consider all the facts and document everything. Do not try to overstate or exaggerate the facts to win your case. If you are found to have misrepresented a fact with intent to deceive or mislead, your claim will be found to be fraudulent and you might have to pay a civil penalty. Whatever else happens, your days of doing business with the government will be over forever.

If the contracting officer denies your action, you also have the option of applying directly to the Court of Federal Claims instead of going through the Notice of Appeal process. This court is authorized by the Contracts Disputes Act to hear and decide an appeal of a contracting officer’s final decision, but it can take up to a year before you receive a decision. 

One major consideration is time. Claims under $100,000 tend to move through the system faster then a claim over that amount. This is because the Board of Contract Appeals is mandated to make a decision within 60 to 120 days, respectively. The smaller claims will take priority and the board will postpone an appeal concerning a larger dollar contract. The Court of Federal Claims could take up to a year or more just to reach the trial stage. If the dollar amount of the contract is large enough, the dispute could conceivably go to the U.S. Supreme Court.

Work Smart
If you decide to go through the dispute process, you can probably do most of the work yourself in the early stages if you read the FAR, follow the rules, and/or get help from a PTAC. However, if your claim is denied by the Contracting Officer and you want to appeal the adverse decision, you will need legal assistance in these later appeals. For  information, check out http://www.gao.gov/decisions/bidpro/new.reg/regulation.htm.

Conflict Resolution: Other Options

While we want to let you know about your right to dispute and appeal, we also want to make you aware that the government’s stated policy is to try to resolve all contractual issues in controversy by mutual agreement at the contracting officer’s level. Government rules state that reasonable efforts should be made to resolve controversies, prior to the submission of a claim. And where appropriate, agencies are encouraged to use ADR procedures to the maximum extent. 

Traditionally, contracting parties have relied on claims and litigation to resolve disputes. In the interest of economy and efficiency and achieving a “win/win” situation for both agencies and contractors, less confrontational resolution procedures are being utilized more and more often. Communication and openness throughout the procurement process greatly reduce conflicts. The Office of Federal Procurement Policy has recognized the value of such procedures by including an agency commitment to institute an informal, timely conflict resolution mechanism for resolving pre- and post-award issues. Here are three techniques that are being used.

Partnering
This is a technique for preventing disputes from occurring. Under this concept, the agency and contractor, perhaps along with a facilitator, meet after a contract is awarded to discuss their mutual expectations. The parties mutually develop performance goals, identify potential sources of conflict, and establish cooperative ways to resolve any problems that may arise during contract performance. 

Creating a partnership agreement signed by all parties (i.e., contracting officer, quality assurance evaluator, program office, and contractor) creates a “buy in” to the overall goal of satisfactory performance on time, within budget, and without claims. 

Both contractors and contracting agencies, including DOD's Army Corps of Engineers, that have participated in partnering have experienced positive results: more timely performance, better cost control, significant reductions in paperwork, professional vs. adversarial relationship/attitude, and fewer disputes. 

Ombudsman
This procedure can be used at any stage of the contracting process. Some agencies have established an ombudsman to help resolve concerns or disputes that arise during the acquisition process. Typically, an ombudsman investigates selected complaints and issues nonbinding reports, with recommendations addressing problems and future improvements. 

The Army Materiel Command (AMC), including all of the subordinate AMC buying commands, has an agency ombudsman that helps companies resolve problems they encounter on existing AMC contracts. The ombudsman, which can cut through any government “red tape,” investigates reported complaints or requests for assistance from business/industry and ensures that proper action is taken. 

The AMC-wide ombudsman program has been a positive force in the timely resolution of problems presented by contractors. It results in the solution of most problems presented without the need for expensive and time-consuming litigation. 

NASA also established an ombudsman program to improve communication between the agency and interested parties. The NASA ombudsman hears and works to resolve concerns from actual and potential offerors, as well as contractors, during the pre- and post-award acquisition phases. 

Alternative Dispute Resolution (ADR)
This means any procedure, or combination of procedures, used voluntarily to resolve controversies without resorting to litigation. Examples of ADR include conciliation, facilitation, mediation, and mini-trials. 

ADR can provide an effective and less expensive method for resolving contract disputes, and many agencies include an agreement to utilize ADR in their contracts. 

The Navy, which has used ADR techniques since 1982, has been able to resolve issues and controversies in almost 99 percent of the cases in which ADR was used. Recently, the Navy used ADR to resolve a $1.1 million dispute. The hearing on this matter was completed within six hours, and a decision was rendered the next day. 

There is no single correct method for conducting ADR. Each situation is different, and the ADR technique and procedures must be tailored to a particular situation and the needs of the parties.

Case Study: From Dispute to Court Action

For a deeper understanding of the complete disputes process, we provide a description of a protest undertaken by a company under a solicitation issued by a contracting agency, in this case the United States Army’s Tank-automotive and Armaments Command (TACOM), a contracting agency for the United States Army.

This study will not only present the facts of what occurred in this particular protest, but will also include the reasoning why the company chose the venue it did. 

A protesting company may choose one of three venues in which to pursue its dispute with the contracting agency. In this case, the company chose an “agency” protest, for reasons discussed below. An agency protest is a protest filed with the same agency that issued the solicitation or contract. In choosing to file an agency protest, the company had to follow the procedural guidelines set forth by the agency unit that handled the protest on behalf of the Army, which in this case was Headquarters, Army Material Command (AMC) in Washington, D.C. The company also had to follow the Federal Acquisition Regulations (FAR). 

Background 

The protesting company is a mid-sized machine and tool shop that has been working for the Department of Defense and other private-industry customers for many years. The subject device of this protest was a part for a military vehicle, and the company was the exclusive supplier to TACOM for a number of years because of price and quality. Therefore, for years, the company became very familiar with the solicitation, bidding, and performance routines under government procurement agency contracts. 

The supply network for the particular part is as follows: The castings were procured from overseas providers. Once received in the United States, the castings were then sent to subcontractors to be machined and painted. One of the sub-component parts of this device was procured from a vendor in the Ohio. The final assembly work and shipment to the Army’s depots was accomplished from the company's facility in Illinois. 

Although the part was not necessarily a sophisticated part piece of hardware, the solicitation, bidding, and performance time frames would span over a year's time. This particular part was located on the exterior of a military vehicle and was subject to wear. Therefore, the Army had to have a constant supply of these parts in their depots and in the field. The part performed a critical function on this vehicle and therefore the contract was “DX” rated. “DX”-rated contracts are for supplies and materials the Army needs in time of national crisis. Although the DX rating was canceled several years ago, it is still being used by buying agencies. 

The contracting cycle worked as follows: At the same time the company was supplying the same part under a pre-existing contract, the contracting office (TACOM) in Warren, Michigan would release a solicitation to prospective bidders for the next series of parts it needed. The company would respond to that solicitation and, upon contract award, would begin the engineering, pre-production planning, and procurement process. Therefore, at the approximate time that the pre-existing contract terminated and all parts from that contract had been delivered, the new contract was in place and the company would continue to supply the part under a new contract. The contract term for this part was for three years. 

The subject solicitation that caused all the trouble was released by TACOM in the normal fashion. The company responded to the solicitation, but was denied the contract. After consulting with the local PTAC (Procurement Technical Assistance Center) representative, the law firm was immediately contacted, and a review of the solicitation and award proceeded. 

Being that this was a negotiated solicitation, the Contracting Office made its decision based upon price and past performance, with price being slightly more important that past performance, as set forth in the solicitation. The Contracting Office had a rating system to help it categorize the performance capabilities of bidders. When the company received notice that it had not won the award, after a quick analysis of the situation, it found it disagreed with the Contracting Office's rating relative to the company's past performance and price. It also disagreed with the rating the awardee company received. Rather than just fire off a letter to the Army complaining about what happened, the company decided to take another route. 

Post-Award Debriefing of Offerors 

The company determined that it was important to find out more about the decision-making process of the Contracting Office. The FAR provides for this option under section 15.506, Postaward Debriefing of Offerors. 

a. 

1. An Offeror, upon its written request received by the agency within three days after the date on which that Offeror has received notification of contract award in accordance with 15.503(b), shall be debriefed and furnished the basis for the selection decision and contract award. 

2. To the maximum extent practicable, the briefing should occur within five days after receipt of the written request. 

b. Debriefings of successful and unsuccessful Offerors may be done orally, in writing, or by any other method acceptable to the contracting officer. 

c. The contracting officer should normally chair any debriefing session held. Individuals who conducted the evaluations shall provide support. 

d. At a minimum, the debriefing information shall include: 

1. The Governments evaluation of the significant weaknesses or deficiencies in the Offeror’s proposal, if applicable; 

1. The overall evaluated cost or price (including unit prices) and technical rating, if applicable, of the successful Offeror and the Debriefed Offeror, and past performance information on the Debriefed Offeror; 

2. The overall ranking of all Offerors, when any ranking was developed by the agency during the source selection; 

3. A summary of the rational for award; 

4. Reasonable responses to relevant questions about whether source selection procedures contained in the solicitation, applicable regulations, and other applicable authorities were followed. 

e. The Debriefing shall not include point-by-point comparisons of the Debriefed Offeror’s proposal with those of other Offerors. The outcome of the debriefing shall not reveal any information prohibited from disclosure or exempt from release under the Freedom of Information Act*** 

Within the three-day period, the company e-mailed the Contracting Office requesting a post-award debriefing. The Contracting Office responded and a date for a telephonic debriefing was set for the fifth (business) day after the request had been made. 

Because the FAR did not detail any procedures beyond those set forth above, the company checked with the Contracting Office to see if it had its own procedural guidelines explaining how it would conduct the postaward debriefing. (Although postaward debriefings are informal, the company didn't want to drop the ball on any procedural rules.) TACOM complied and e-mailed an outline of how they were going to proceed through the debriefing. 

1. Participants 

2. Ground rules 

3. What cannot be discussed 

4. Source selection authority 

5. Evaluation procedures — In this part of its outline, TACOM explained how it evaluated the past performance and price under prior contracts for the same article; it also said it would assess the risk of each offeror and proposal and assign a rating to each offeror 

6. Other pertinent information and an opportunity for feedback

The outline further said that the participants for the Government in the debriefing would be the Contracting Officer, Contracting Specialist, and an attorney for TACOM. The outline included ground rules: 

1. To instill confidence in the offeror that it was fairly treated 

2. To assure the offeror that its proposal was evaluated in accordance with the solicitation and applicable laws and regulations 

3. To give the offeror an opportunity to provide feedback regarding the evaluation of the solicitation 

The ground rules went on to state that the debriefing is not a debate or defense of the Government's award decision or evaluation results. The document further warned that if the company intended to debate TACOM's decision, the debriefing would be terminated. Finally, any discussion of proposals submitted by the competition would be disallowed. 

The company and TACOM conducted their post-award telephonic debriefing. The company's concern centered on whether the awardee had recent, relevant contracts, and thus had sufficient demonstrative past performance upon which the Agency could determine that the awardee would be a better supplier than the incumbent company. Because the company could not ask questions about how TACOM rated the competition, it was only able to inquire about the rating it received. 

After the debriefing, the company's management huddled with its attorney. With information from the session with the Contracting Office, and with knowledge of other facts, the company decided to file a protest. But it had only ten days in which to determine in which venue to file its protest and to prepare the protest document. 

Venue for Filing Protest 

The company had three choices of venues in which to file its protest. One option was to file in Federal District Court, but that option was discarded because of the lengthy time frames and expenses involved. 

The second option was to file with the General Accounting Office (GAO). For many years the GAO has provided a forum for dispute resolution concerning federal contract awards. A body of law has developed from decisions of the Comptroller General of the United States, upon which protestors may rely to shape arguments for their own protests. 

The Office of General Counsel, in publication GAO\OGC-96-24, published a descriptive guide for bid protest at GAO. This is an informative set of materials on which a protestor may partially rely if it chooses the GAO venue. However, being merely a guide, the protestor would have to refer to the GAO bid protest regulations that, of course, are far more detailed and are the law concerning where and how to file a protest. Since the GAO does change its regulations from time to time, protestors should check the Federal Register and the Code of Federal Regulations (Title 4 of the Code of Federal Regulations) (C.F.R., Part 21). Even though the GAO bid protest descriptive guide states that an attorney is not necessary when filing a protest within the GAO venue, there are many procedural requirements that, if not followed precisely, could foreclose a protestor from proceeding with its protest. 

The company also looked at filing a protest within the agency itself. The Army Material Command does have a protest program and publishes its program procedures at www.amc.army.mil\amc\cc\protest.html. The company reviewed the AMC program and it did other research relative to whether this venue would meet its needs. In comparing the agency-level versus the GAO protest, the company determined to proceed with the agency-level protest. Its reasoning was that the agency-level protest was significantly less complex in its procedures and requirements. In reviewing the AMC protest program procedures, the company determined that it would likely receive fair and expedited treatment in this venue. Going with an agency-level protest would also be less expensive. 

Not only does the FAR itself suggest agency-level protests, Executive Order 12979 encourages agency-level protests and other alternative dispute resolution options instead of using the GAO as the protest forum. But GAO or federal district court may make more sense under different circumstances. 

Part 33 of FAR is where the protest process is explained. In Section 33.103, it instructs agencies to set up “inexpensive, informal, procedurally simple, and expeditious resolution of protests.” 

AMC established protest procedures that required the following to be included in the protest documents: 

8. protestor’s identity and contact information 

9. solicitation contract number and identity of the contracting activity and contracting officers names 

10. a detailed statement of all legal and factual grounds for protest, with the warning that a protestor's mere disagreement with the decisions of the contracting officer does not constitute grounds for protest 

11. copies of all relevant documents 

12. request for ruling and request for relief 

Since the company had only ten days after the debriefing to file its protest, it began immediately to prepare its protest under the rules of the AMC agency-level protest guidelines. 

Preparation of Protest 

Before the company sent its protest to AMC, it filed a Freedom Of Information Act (FOIA) request with TACOM for documents, because it felt there was more information available to it with which it could further develop its arguments. Because FOIA responses did not have to be replied to before twenty days after the agency received the request, the company knew it would not have the documents in time to meet the ten-day filing deadline of the protest. So when the company filed the protest, which it did within the ten-day deadline, it also notified AMC that it may file supplemental protest documents. Being an informal protest process, AMC granted an extension, and waited for the further information. 

While it was waiting, AMC sent the company's protest to TACOM, which, by AMC procedures, had to provide an Administrative Report back to AMC. But the company did not have the chance to see TACOM's report to AMC. (This is one thing the company gave up when it decided to go with an agency-level protest. The GAO protest format allows this, but it takes longer to get a decision back. Plus, the company believed it could meet its burden of proof without the need to contradict TACOM's report.) Also interesting is that the awardee in such situations can get a copy of the protest documents, albeit in redacted form. Although the awardee may file papers of its own in support of the decision of the Contracting Office, the awardee in this case chose not to do so in this case, ostensibly preferring to stay on the sidelines. 

The company's protest filing was based on a dispute it had with the Contracting Office's determination that the awardee's past performance and relevant experience justified a better rating than the incumbent; further, the company disagreed with the Contracting Office's assessment that the incumbent company had a less than favorable rating. The solicitation said the contract would be given to the company that had the best past performance. 

To support its argument that the awardee did not deserve the favorable rating it received, the company performed research on government web sites. The company was able to show that although the awardee had, years before, produced the same part, the quantities were small and its contract was never renewed. (The protesting company had received all subsequent awards for this part following awardee’s end of performance on that old contract). Awardee had little else in recent or relevant contracts with the government or private sector, and the company highlighted that fact in its protest. 

Basing its argument on facts and the solicitation's guidelines, the company argued that the Contracting Office erred in assigning a favorable rating to the awardee, where there was scant past performance history to evaluate. 

The second component of the company's protest consisted of a detailed analysis of its past performance on prior contracts for the same part. Some initial deliveries of the part to the Army depots had been late, and the company knew those late deliveries were counted against it when TACOM evaluated its past performance. Not only were the delays explained, but they argued they were aggressive in meeting and exceeding delivery schedules. 

As an example, although this company had been making these parts for many years, the contract solicitation required a first article test (FAT). The company requested that the Government waive that FAT requirement or perform a FAT on parts that were already in production or on pieces produced in earlier runs. The company argued that had this FAT been waived, there would have been no delay on that particular contract. 

Coincidentally, at about the same time the company received its denial on this contract, the same contracting agency let contracts to the company for other parts for this same vehicle. The company then questioned whether or not the evaluation criteria used by the agency had changed from one contract to another, when the solicitation criteria for the different parts were essentially the same. 

Supplemental Protest 

The agency-level protest is flexible and allows for extensions and the filing of supplemental pleadings. In this case, because the company had not received the FOIA responses in time for the deadline in which to file the initial protest, the company was allowed to file a supplemental protest. 

When it received the FOIA response, the company felt it had another argument that should be developed in the supplemental protest. The gist of its argument in the supplemental protest is that the agency may not have treated offerors equally during the evaluation process. This situation presented the company with a strategic decision, that being whether to delve into the area of bias. Company management thought long and hard about this, because it didn't want its relationship with a good customer, TACOM, to be affected. 

The company knew also that once it ventured into alleging bias, it would be dealing with a body of federal case law where the burden of proof is difficult to meet. The burden of proof a protestor must meet to succeed in its allegation of bias is stated as follows:

"we will not attribute bias in the evaluation of proposals on the basis of inference and supposition without strong evidence to support such a conclusion, we will not assume that Agency employees acted in bad faith. Furthermore, in addition to producing credible evidence showing bias, the protestor must demonstrate that the Agency bias translated into action which unfairly affected the protestor's competitive position." (Comptroller General decisions from GAO protests). 

However, because of the importance of this contract to the company and because of its long-standing history as a quality supplier of parts to the military, the decision was made to proceed with the supplemental protest. 

The solicitation in question did require a FAT. The FOIA response contained e-mails between TACOM and the awardee, which showed that the awardee convinced the agency to waive the FAT, even though the awardee hadn't made the part in over seven years. The result of receiving such a waiver allowed the awardee to significantly improve upon its delivery schedule. 

As stated before, in one of the prior contracts for the same part under which the company was performing, the TACOM refused to waive the first article test. The result of that denial of the FAT to the company created a slight delay in performance. 

The agency reviews past performance on similar relevant contracts and assigns a risk rating to an offeror. Of course, the agency downgraded the company's rating for past performance because of the delay. But the company argued the delay in delivery was caused by the agency's own refusal to waive the FAT. From that, the company argued that it was receiving disparate treatment by the agency, especially since the agency waived the FAT for the awardee. 

Because federal case law says "the protestor must demonstrate that the Agency bias translated into action which unfairly affected the protestor's competitive position," the company had to argue the connection between the agency's conduct and the loss of the contract. In its protest, the company said it not only lost this particular contract but that the company's future opportunities to supply parts to this Agency were negatively affected. 

The AMC protest procedure guidelines require a request for relief and the company complied. Relief can be asked for in the alternative, such as the following: 

13. Terminate the subject awarded contract to the awardee 

14. Award the contract to the company 

15. Re-compete the contract 

16. Issue a new solicitation 

17. Provide the company with additional or alternative relief that the Agency deemed appropriate

This type of request for relief pretty much leaves it up to the agency attorneys to decide what to do, if they find that the protestor deserves relief. 

Result 

Although the company did win this protest, its relief was not complete because, in the company's opinion, the agency struck a compromise. This particular solicitation allowed the agency to award the single contract to two sources. Therefore, the form of relief chosen by AMC attorneys was to modify the contract it originally awarded solely to awardee. The contract was modified so the company would produce half of the items and the awardee would produce the other half. The Army came out a winner because it now has two suppliers of that same part, guaranteeing future competition. 

Although the company could have pressed the issue forward and tried to recover the entirety of the contract (believing that it had strong enough arguments to do so), it took that result as a victory. It could have decided to file a protest with the GAO (expensive and time-consuming) or in federal court (even worse). 

In conclusion, the company was satisfied with its result and felt that its decision to proceed with an agency-level protest was the right decision. AMC has a number of attorneys tasked to handle such protests, some with many years of experience. The company felt it received fair treatment by AMC protest attorneys. The company was able to successfully prosecute this protest without the expense of sending representatives to hearings in Washington, D.C.; this protest was handled by telephone, e-mail, and facsimile.
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Getting Paid

Now we turn to every business owner’s favorite topic: getting paid. After you have delivered, and the government has accepted, the contracted product or service, all you have to do is submit a proper invoice to the billing office specified in your contract. Under law, the government is required to pay you within 30 days.

Caution

For all of the conditions and requirements for payment, refer to Federal Acquisition Regulation (FAR) 52.232-25. 

Prompt Payment and a “Proper” Invoice

The Prompt Payment Act, which was enacted in the mid-’80s, requires the government to pay a small business within 30 days after receipt of the invoice, if the business completes its end of the contract. However, as you might expect, there is an important catch. The clock on this Act starts only if your invoice, as received, is deemed “proper” under the law.

If your invoice is not deemed “proper,” it will get sent back to you within seven days after the billing office received it, with a statement of the reasons why it is not considered proper. You will then have to correct it, resubmit it to the government, and restart the 30-day wait. Therefore, “prompt payment” by the government is directly tied to the “properness” of your invoice.

To make sure that your invoice is correct and proper the first time around, include the following items: 

· The name and address of your company. 

· Invoice date. You are encouraged to date invoices as close as possible to the date of mailing or transmitting the invoice.

· Contract number or other authorization for supplies delivered or services performed. Be sure to also include the order number and contract line item number. 

· Description, quantity, unit of measure, unit price and extended price of supplies delivered or services performed. 

· Shipping and payment terms, such as shipment number and date of shipment, prompt payment discount terms, etc. Bill of lading number and weight of shipment will be shown for shipments on government bills of lading. 

· The name and address of the person at your company to whom payment is to be sent. This must be the same person specified in the contract or in a proper notice of assignment.

· Name, title, phone number and mailing address of the person to be notified in the event of a defective invoice. 

· Any other information or documentation required by the contract, such as evidence of shipment. 

· While not required, you are strongly encouraged to assign an identification number to each invoice.

In addition, your invoice may be deemed not proper, for purposes of prompt payment, if the information you furnished in the CCR (Central Contractor Registration) database regarding EFT (electronic funds transfer) is incorrect or not current. (For details on CCR, see Chapter 7: Get Registered.) 

Interest Penalty

The law requires the government to pay a small business within 30 days after receipt of a proper invoice. Payment is considered as being made on the day a check is dated or on the date of an electronic funds transfer. An interest penalty will automatically be paid to the contractor if payment is not made by the due date and if the following conditions are met:

· A proper invoice was received by the designated billing office. 

· A receiving report or other government documentation authorizing payment was processed, and there was no disagreement over quantity, quality or compliance by the contractor with any contract term or condition. 

· The amount due was not subject to further contract settlement actions between the government and the contractor. 

Government Invoice Form

You may use your own invoice to bill the government, but you must make sure that it meets all of the requirements previously discussed.  If it doesn’t, you will only slow up payment. Sometimes you might find it easier to use a government form. One common form that is used with military contracts is the DD Form 250, Material Inspection and Receiving Report (see the Appendices for a copy of the form.

The DD Form 250 is basically a material inspection and receiving report (MIRR) that can be used by the government to document contract compliance and by the contractor to submit an invoice. The contractor is responsible for preparing the MIRR, except for entries that an authorized government representative is required to complete. You should contact the office that is administering your contract to get specific help with this form. The appropriate office is identified in the contract. A handy guide for contractors now is available at http://www.dod.mil/dfas, in the “Commercial Pay” section.

Specifically, this multi-purpose report is used for the following:

· Evidence of government contract quality assurance at origin or destination 

· Evidence of acceptance at origin or destination

· Packing lists

· Receiving

· Shipping

· Contractor invoice

· Commercial invoice support 

Work Smart
The DD Form 250 applies to supplies or services acquired by the Department of Defense when the clause at DFARS 252.246-7000, Material Inspection and Receiving Report, is included in the contract.

Subcontractors do not use the DD Form 250 for shipments to their primes unless specified in their subcontract.
Electronic Funds Transfer

It is now government policy to pay all contractors by EFT, electronic funds transfer, whenever feasible. In making EFT payments, the government uses the information contained in the Central Contractor Registration (CCR) database. To be paid, you must be in CCR.

This policy underscores the need to get your company registered in the CCR database, and to make sure that the information that you have entered is correct and current (for details, see Chapter 7: Get Registered in Part II). If the EFT information in the CCR database is incorrect, then the government may suspend payment until correct information is entered. Remember that if your EFT information changes, you are responsible for seeing that the information in the CCR database is updated.

If you have more than one remittance address and/or EFT information set in the CCR database, you must remember to notify the government of the payment receiving point applicable to the contract you are working on. Otherwise, the government will automatically make payment to the first address.
If an incomplete or erroneous transfer occurs because the government used a contractor’s EFT information incorrectly, the government is responsible for making a correct payment, paying any prompt payment penalty and recovering any erroneously directed funds. 

The government has two mechanisms for making EFT payment: the Automated Clearing House (ACH) network or the Fedwire Transfer System. If the government is unable to release one or more payments by EFT, you will be paid by check or some other mutually agreeable method of payment, or you may request the government to extend the payment due date until such time as the government can make payment by EFT.
Under certain specific circumstances, payment by electronic funds transfer may be made through other than the CCR database. In this case, the contractor will be required to provide the EFT information directly to the office(s) and by the date designated in the contract. And, again, if the EFT information changes, the contractor is responsible for providing the updated information to the designated office(s).

The EFT information that the contractor must provide to the designated office(s) includes:

· The contract number (or other procurement identification number).

· The contractor’s name and remittance address, as stated in the contract(s).

· The signature (manual or electronic, as appropriate), title, and telephone number of the contractor official authorized to provide this information.

· The name, address, and 9-digit Routing Transit Number of the contractor’s financial agent.

· The contractor’s account number and the type of account (checking, saving or lockbox).

· If applicable, the Fedwire Transfer System telegraphic abbreviation of the contractor’s financial agent.

Caution

All government requirements pertaining to electronic funds transfer are spelled out in the Federal Acquisition Regulation (FAR 32.1110 and FAR 52.232-33 and –34). Any language that you will see in a bid or contract related to EFT consists of clauses extracted from these sections.  

Note that the government is required to protect against improper disclosure of all contractors’ EFT information.

EFT Includes Government Credit Card

Under recent legislative requirements, the term “electronic funds transfer” now includes a government-wide commercial purchase card. Under the law, the government purchase may be used as a means to meet the requirement to pay by EFT.

A government-wide commercial purchase card is similar in nature to a commercial credit card and is used by the government to make financing and delivery payments for supplies and services. A government purchase card charge authorizes the third party (e.g., financial institution) that issued the purchase card to make immediate payment to the contractor. 
The contract will identify the third party and the particular purchase card to be used, but will not include the purchase card account number. The purchase card account number is provided separately to the contractor.

The provisions related to EFT payment will be specified in your contract. Complete details on electronic funds transfer are included in FAR 32.1110 and FAR 52.232-33 and -34.
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