PROPERTY

Property is socially contingent—whatever interest in a thing the legal system protects against invasion by others.

I. Principal theoretical explanations of property:

1. Labor Theory:  J. Locke--mixing your labor with something unowned, you own the resulting mixture of labor and object.

2. Utilitarianism:  Hume & Bentham – we protect others’ possessions as property because we want the same protection for our possessions.

3. Economic Efficiency:  If everything is unowned or owned communally, under conditions of scarcity people will unduly deplete the resource because individual gain from depletion is greater than the individual cost.  However, from society’s perspective, the aggregate gains of depletion are less than the total cost.  To individuals the costs are external.  Property internalizes these costs, so that individuals make more economically efficient judgments.
4. Custom:  People engaged in common activity often develop customs that govern their relationship and toward their objects of acquisition.  Some customs acquire force of law.

General Modern Theory of Property:  Property is whatever the legal system protects as property.

** 3 Core Elements:  1.) Right to exclusive possession,

2.) the right to exclusive use, and

3.) the right to dispose or transfer.

II. Possession of Property

Possession = physical act and/or legal act

A. First Property Rights
1. Discovery – discovery of previously “unowned” property…

· Johnson v. M’Intosh (3) – Native Americans possessed an inferior occupancy title as compared to the superior possessory title held by the US.
“Relativity of Title”—title is always in relation to others
- focus on the conquest title as derived from European custom.  Cultural clash between natives and Europeans.

2. Capture – unowned property that is captured becomes the property of the person affecting the capture.  The unowned thing must be actually possessed for it to become property.
a.) Actual Possession – usu. method of acquiring a property right in a wild animal is to actually possess it –dead or alive.

· Pierson v. Post (17) – acquisition by capture case.  Ways to own wild animals:  rendering escape impossible, mortal wounding, actual possession / occupation of animal.  Mere pursuit not enough.
Dissent:  should follow the customs of sportsmen

b.) Custom – custom often maximizes the well-being of the group creating the custom.  Individuals conform to customary rules our of self interest.

· Ghen v. Rich (23) – opposite of Pierson v. Post.  Court awards the whale based upon custom of the industry.
· Keeble v. Hickeringill (27) – property rights derived from the importance of policy ends.  1.) reward productivity and efficiency 2.) create simple enforceable rules 3.) create property rules that are consistent with societal habits and customs, and 4) produce fairness in terms of prevailing cultural expectations of fairness.
“Constructive Possession” – anti trespassing policy.
c.) Oil and Gas (Natural Resources) – “fugitive minerals” likened to wild animals originally.  Now, no matter where the resources migrate, they still belong to the original owner.

**Ratione Soli – General Doctrine that states that a landowner owns surface space, sub surface, and air rights overhead ( constructive ownership.

B. Subsequent Possession (loss, mislaid, abandoned property)

1.) Abandoned Property – true owner voluntarily intends to give up ownership of property it is abandoned.  Abandoned property is unowned and first possessor becomes its owner unless the circumstances of that possession are wrongful.  Finder’s title.
2.) Lost and Mislaid Property – Intent seems to be key to whether property is to be classified as lost or mislaid. (lost v. mislaid—will owner be coming back for it?)
Generally – Finder’s title is good against the whole world except the true owner, prior finders and (sometimes) the owner of land where an object is found.

· Armory v. Delamarie (96) – ex. of finder’s title superior to all but original owner.  P ultimately gets Trover award = max. value of the item.  Ex. of finder’s title and also first in time.  Prior finders prevail over later finders.
· McAvoy v. Medina (105) – ex. of the court inferring the intent of the original owner to classify the wallet as mislaid vs. lost property.  Ex. of Locus in Quo, where the owner of the place where the property is mislaid assumes a sort of bailor-bailee relationship.  Policy of trying to effectuate recovery for the true owner.

· Hannah v. Peel (99) – court puts the brooch in the “lost” category, thereby awarding the brooch to the finder, rather than the owner of the house where it is found.  Differentiation between a trespasser and an invitee/licensee.
Treasure Trove- usu.  needs to be buried, etc.  often will go to the state…
III. Adverse Possession
- punishment of legal slumber
- blend of statutory and case law

- title to Real and Personal property can be lost by adverse possession

O- Open; not hidden / concealed

C- Continuous
E- Exclusive, must not share possession w/ true owner

A- Adverse, must claim title

N- Notorious, must put owner on notice that possessor is using/claiming title to
Three Rules

1.) OCEAN

2.) OCEAN + good faith (minority)

3.) Discovery Rule

OCEAN – one whose possession of chattel is Open, Continuous, Exclusive, Adverse, and Notorious for the appropriate Statute of Limitations period obtains title to it.

S/L runs from time adverse possessor acquires possession, usually 2-6 years for personal property, 5-20 years for real property.

Tacking – some jx. will “tack” on time of one adverse possessor and a subsequent adverse possessor, etc. to fulfill the S/L period.

S/L – begins to run, and accrues as soon as adverse possessor comes onto the property, and that is the standard by which insanity, infancy, etc. is measured.= at the time of the occupation (no matter the transference/ inherihitance of the land at a later time.

Discovery Rule – (some jx.) S/L begins running only when true owner actually knows or has reason to know that the adverse possessor holds the property.  True owner has the burden of proving that she has acted with appropriate due diligence.

*N.Y. ( demand and refuse law:  S/L does not run until purchaser/possessor receives and refuses owner’s demand to turn over possession of item.
· Van Valkenburg v. Lutz (115) – a case where adverse possession was not found.  The purported adverse possessor did not occupy the parcel under claim of right, essentially.  His mental state was key to the finding because he always admitted that the parcel wasn’t his.  An adverse possessor may gain title by protecting land with an enclosure, cultivation, etc., for the statutory period.  Not enough here.
· Mannillo v. Gorski (130) – ex. of the distinction of the Maine Rule and the Connecticut Rule.  Maine Rule:  requires that the adverse possession claim be accompanied by a knowing intentional hostility.  Connecticut Rule:  To claim title by adverse possession, the possessor need not have been aware that the land in question was in fact owned by another.  NJ adopts the now majority Connecticut Rule and abandons the Maine Rule.  Reasoning focuses on the fact that the Maine rule places a knowing wrongdoer in a better position than an innocent party.
· Howard v. Kunto (136) – ex. of sufficient privity of estate to permit tacking and thus establish adverse possession as a matter of law.  Tacking of time.
· O’Keefe v. Snyder (144) – example of the discovery rule in relation to personal property.  Plaintiff did not meet the burden of proving due diligence.
IV. Gifts
3 Elements:

1.) Intent – intent to presently transfer, intent to transfer at some future time    insufficient.

2.) Delivery – donor surrenders dominion and control
a.) Actual Delivery/ Manual Delivery

b.) Constructive Delivery – sufficient only if actual delivery impossible, impractical

c.) Symbolic – ditto, usually some sort of writing.

3.) Acceptance – usu. presumed 
*Inter-vivos Gifts- are irrevocable at the time of delivery

*Gift Causa Mortis – in addition to inter-vivos elements, must be made by donor in fear of approaching/imminent death from a present infirmity or peril.  Substitute for a testamentary transfer--Fully revocable till death.

- Generally, valid gift trumps a valid will
- Testamentary Disposition (will) is not a gift, will requires witnesses and signed writing.

- Property may be delivered by deed, symbolic delivery, or constructive delivery.

· Newman v. Bost (159) – housekeeper and master case.  Gift Causa Mortis.  Constructive delivery of a GCM will be effective where it plainly appears that it was the intention of the donor to make the gift, and where the things intended to be giver are not present, or where present, are incapable of manual delivery because of their size or weight.
· Gruen v. Gruen (166) – a valid inter-vivos gift of chattel may be made where the donor reserved a life estate and the donee never has physical possession until the donors’ death.  Symbolic delivery of the painting to his son in letters.
V. Possessory Estates
Fee Simple Absolute
“O(A and his heirs”

At common law needed the words “and his heirs”, modern reform don’t need them, O(A is enough to satisfy a fee simple.

Life Estate

“O(A for life” Grantor retains a reversion interest.

Unless the words and context of a will/deed, etc. clearly evidence intent to convey only a life estate it will be interpreted as conveying a fee simple. ( legal preference for fee simple over a life estate in cases of ambiguity.  (White v. Brown, 190).
Fee Tail

“O(A and the heirs of his body” Fee tail male/female/special
Goes to A and his lineal heirs until the heirs cease to exist.  Reversion interest in
the grantor.
Fee Simple Subject to Condition Subsequent

“O(A and his heirs, but if” or “upon condition that” or “provided that”

Duration: until the happening of the stated event and the optional reentry by the grantor.  Grantor = Right of entry.

Fee Simple Determinable

“O(A and his heirs for as long as” or “until” or “while” or “during”

Duration:  as long as condition is met, then automatically back to the grantor.

Grantor:  Possibility of Reverter.
· Baker v. Weedon (197) – a court may order the sale of property which is held subject to a future interest, but only if a sale is necessary for the best interests of both the life tenant and the remainderman.  Doctrine of Ameliorative Waste:  presumes that a decline in the value of a property will eventually prove detrimental to the best interests of the remainderman as well as the tenants.  Before the doctrine will be applied, most courts require that the property be demonstrated to be worthless, or at least of only negligible value, for any purpose.
· Mahrenholtz v. CBST (208) – case differentiating fee simple subject to condition subsequent and fee simple determinable.

· Mountain Brow Lodge v. Toscano (215) – A limitation on the use of property, although it might serve to impede its transfer, will not be void as a restraint against alienation.
VI. Rule Against Perpetuities

ANY hypothetical situation where contingent remainder could not vest will render it VOID.
In relation to executory interests—
If an express interest in not tied to life in being, it will almost always be void.

In relation to class gifts—
If there’s two stacked remainders subject to open, the problem will usually be with the second one, which in fact will invariably be void.

CREATE, KILL, COUNT
Rule in Shelley’s Case / “Rule of Law”:

If grantor conveys estate to grantee and in same grant conveys remainder to grantee’s heirs, grantee owns heir’s remainder

Ex. O(A for life remainder in fee to A’s heirs

A owns both, so A has a fee simple absolute instead of a life estate

**Modern rules:  most states have abolished this rule.

Doctrine of Worthier Title / “Rule of Construction”:

Grantor cannot create a future interest in favor of own heirs, i.e. remainder of executory interest.

Ex. O(A for life, remainder to O’s heirs.

O has a reversion.

Currently the majority rule.

· Symphony Space v. Pergola Properties (251) – Commercial option agreements are not exempted from RAP.

Wait and See Modern Doctrine – to lessen the harshness of the effect of the RAP.
VII. Restraints on Alienation
Forfeiture, Disabling, and Promissory

*Total restraints on a fee interest are always void.

*Partial restraints may be valid if they are for a reasonable purpose and limited in duration.

*Restraints on life estates validity depends on the type of restraint and the type of life estate which is restrained.
-restraints on legal life estates are usu. void, esp. disabling restraints because they prohibit any transfer.

VIII. Concurrent Estates
1. Joint Tenancy

2. Tenancy in Common

3. Tenancy in the Entirety

-main difference between Joint Tenancy and Tenancy in Common is that J/T has rights of survivorship and T/C has no rights of survivorship.

-Modern Law favors T/C over J/T if there is no clear intent.

1. Joint Tenancy

Requires the 4 unities:  (TTIP)

Time – interest created at the same moment

Title – interest from the same source, e.g. deed, will or adverse possession

Interest – each has undivided value

Possession – each has equal, full right of possession.
-A joint tenancy may be destroyed by partition or inter vivos alienation.  Severance destroys rights of survivorship.

2. Tenancy in Common

One Unity:

Possession-each has equal, full right of possession

Otherwise each has distinct and separate interests.
Modern presumption that A&B are tenants in common if there is no clear intent.

No right of survivorship, alienable, inheritable, and devisable.

3. Tenancy by the Entirety

5 Unities: TTIP plus Marriage

Terminated by divorce, death, or agreement

Generally, one spouse cannot unilaterally sever.

· Riddle v. Harmon (280) – joint tenancy may be terminated by the conveyance by one joint tenant of his interest to himself.  No need for the antiquated notion of the straw man to destroy a joint tenancy.
· Harms v. Sprague (285) – a mortgage on a joint tenant’s interest does not survive the mortgagor.

Partition
Partition in Kind – physical partition of the property

Partition by Sale – sale of land (usu. court ordered); co tenants then divide up the money.

Any co-tenant can demand partition at any time, except for Tenancy in the Entirety, which requires spousal approval. In a partition by sale, the income of the sale is distributed in proportion to the parties interests in the sold property.
· Delfino v. Vealencis (292) – partition sales are employed only where partition in kind is unworkable.  (In this case court found that the use of the land for residential purposes was incompatible with use as a rubbish removal business.)

Ouster
-when one cotenant gives notice of a sale claim to the property
-Others may sue for damages, aka the ouster cotenant can be made to pay rent to the ousted cotenant, etc.
· Spiller v. Mackereth (300) – absent an owner physically barring a cotenant from entry upon the owned property, that owner is not liable to the cotenant for rent.
Accounting
-cotenant required to share economic benefits from property with other cotenants.

-ex. rent received from 3rd parties

Contribution
-cotenant may ask others for their share of expenses e.g. mortgage payments, taxes, assessments, but not repairs or improvements absent a prior agreement.

· Sawada v. Endo (313) – tenancy in the entirety property may not be reached by the separate creditors of either spouse.

IX. Marriage Interests

Common Law System:

Dower – sort of precursor to the modern elective share. Upon marriage wife got a 1/3 interest in any property owned during the marriage.

Curtesy - now abolished.  Husband acquired life estate in wife’s property measured by first to die.  Upon birth of a child the life estate ripened into one measured by the husband’s life alone.
A. Modern Statutory Common Law System

1. Rights on Divorce
Many states have equitable distribution statutes which set out how property is to be distributed upon divorce.  States differ in the way that they set up these limits. E.g. all property owned by either spouse no matter how acquired; only property acquired during marriage no matter how; or property acquired by the earnings of the marital partners.
a. Professional Skills and Credentials

What happens when one spouse supports another while they obtain a professional degree of enhancement of earning power?

i. Not Property
Some states hold that professional degrees, etc. are not property but personal accomplishments not subject to equitable distribution.

· In Re Marriage Graham, 322.  Colorado SC concluded husbands MBA was not property because it could not be transferred or inherited but was only an intellectual achievement.

ii. Property Subject to Equitable Distribution

Other states, esp. NY treat professional degrees and enhanced professional skills as property subject to equitable distribution.

· Elkus v. Elkus (328) – husband entitled to a share of wife’s celebrity status and accompanying economic opportunities achieved during marriage thru his support and contribution.  Ct suggests that even without active contribution spouse would still be entitled to a share.  NY requires that degree holder pay a lump some now or a portion of future earnings to satisfy equitable distribution.
iii. Restitution

Some states take middle course and require degree enhanced spouse to reimburse supporting spouse for the financial support.  “Restitution alimony”.

2. Rights on Death

a. ELECTIVE SHARE – gives the surviving spouse the right to receive in fee simple a fraction (from ¼- ½) of all property owned by deceased spouse at time of their death.  It is an elective share because the survivor may take the elective share or take under the spouse’s will, but can’t have both.  Elective share applied to all of the property of the deceased spouse owned at their death.  May be partially avoided by transfers during one’s life to persons other than one’s spouse (a trust, etc.)

b. COMMUNITY PROPERTY – defined as earnings during the marriage and all property acquired from such earnings.  Excludes property acquired before marriage or acquired during the marriage by gift, devise, or inheritance which is considered separate property.  The character of the property whether community or separate, can only be changed by agreement of both spouses.  In cases of ambiguity, the court assumes a rebuttable assumption that the property is community property.

i. Tracing not title – Once property becomes community it retains that character no matter what, even if exchanged for other property.  If the source of the property can be traced to community property remains CP regardless of title.

ii. Commingled property – same tracing applied to commingled property, if it can be traced to community or separate, it remains in the character.  If it is impossible to trace the source of commingled funds, the entire property will be assumed as community property.

a. Property which is brought to marriage and paid for partially with SP and partially with CP is approached in 3 separate ways.  1.) Inception of right – character of property is determined at inception of legal rights to property.  2.) Time of Vesting – character determined when title passes. 3.) Pro-Rata – CA, percentage before marriage is separate, percentage during marriage is community.
Migratory Couples – property retains the character of the state in which it is acquired.
X. Leasehold Estates
-Lease is both a conveyance and a contract which allows the tenant possession rights, but not ownership rights

Tenancy for Years

O(A for one year

-for a fixed term, or amount of time with a specified beginning and end

-if there is any ambiguity (“for the duration of the war”) the legal preference is for a tenancy at will.

Periodic Tenancy (modern law preference within ambiguity)
O(A from month to month

- Tenancy with automatic renewal unless notice is given by tenant or landlord.

- Common law required a 6 mo. advance notice to terminate a yr-to-yr tenancy, and notice equal to the period (e.g. one month for a month to month) but not longer than 6 mo for periods less than a year.  In CA statutory change to one month notice required which becomes effective one month after it is given, no matter if it coincides with the end of the month, etc.

Tenancy at Will (common law preference within ambiguity)

-lasts as long as both parties desire, but there can be situations where tenancy at will is created where only one party (the tenant, usu.) has the ability to terminate=determinable tenancy.

Tenancy at Sufferance (Holdover Tenancy)

-when tenant remains in possession after the termination of the tenancy
-landlord has two options:  1.) evict and sue to recover damages, 2.) bind the tenant to a new term.  Must choose one option in a reasonable amount of time.  Most states treat new tenancy as a periodic tenancy in relation to the original lease, but usually for not longer than a year.  Once landlord chooses an option, he cannot change his mind.
IMPLIED CONVENANTS

1. Duty to Provide Actual Possession
English Rule (majority view)

Landlord has duty to provide legal right of possession and actual possession.  i.e. landlord has the duty to eject holdover tenants, etc. and provide actual possession to the tenant.  Tenants COA against landlord for damages and may file to have 3rd party ejected from premises.  Can terminate and recover damages against LL or adhere to lease, withhold rent for time out of possession and sue for damages.
American Rule (minority rule)

Landlord has no implied obligation to deliver actual possession, only legal possession.  So, tenants COA is against holdover tenant as if they were the LL in the ER system.
2. Implied Covenant of Quiet Enjoyment (Common Law)
Tenant has right not to be disturbed in use and enjoyment of property by landlord or someone with superior title.

Actual eviction=breach of implied covenant of quiet enjoyment

(1) Landlord physically removes tenant & possession (e.g., padlocking)

(2) Mortgagee forecloses; tenant dispossessed.

Tenant’s remedies: (1) withhold rent; (2) recover possession, and/or (3) damages for trespass OR (1) treat lease as terminated and (2) sue for damages for breach of contract

Partial eviction

Example: landlord bars use of garage, but not apartment

Tenant’s remedies: (1) retain possession, withhold rent for entire premises, OR

(2) sue for contract damages; treat lease as terminated.

Constructive eviction

Conduct by landlord which substantially interferes with tenant’s beneficial enjoyment of leased premises, e.g., failure to supply light, heat, power, elevator services.

Tenant must vacate within reasonable time in order to withhold rent.

Tenant’s remedies:

(1) Give notice

(2) Allow landlord reasonable time to correct; then, either

(3) seek injunction or specific performance, OR

(4) vacate within reasonable time, treat lease as terminated, and withhold rent.

Retaliatory eviction

Landlord evicts residential tenant in retaliation for tenant’s exercise of some right.  Many states have retaliatory eviction statutes.

Illegal Lease

Property violates housing code at time of entering into lease.  Tenant may withhold rent, but landlord still entitled to reasonable rental value of premises.

3. Landlord’s Implied Warranty of Habitability  (Modern Law)
Residential Leases

3 bases:

(1) housing code

(2) general health and safety standards

(3) statute

Tenant’s Remedies

Tenant must

(1) give notice of defect and

(2) allow reasonable time to cure

If no cure, then may

(1) withhold rent (if total breach); if partial breach, rent reduced proportionately

(2) treat lease as terminated and move out

(3) if prefer to stay, sue for specific performance

(4) use self-help and charge landlord for cost of repairs

(5) sue for damages (difference between rent & value of substandard premises)

**Discrimination in housing:  generally an exception in:  3 or fewer single family homes, a 4 plex where the LL lives in one unit.
XI. Assignments and Subleases

2 Overlapping Basis for Liability
1.) Privity of Contract (contract)

2.) Privity of Estate (conveyance)

Assignments v. Subleases

1.) Assignment – puts assignee in P/E with LL, all the time left on the lease is assigned to the assignee.  Assignor is in P/K with LL.  LL is in P/K with Assignee.  Assignor is in P/K with Assignee.
2.) Sublease – anything less than a full assignment is a sublease.  LL is in P/K and P/E with Assignor, Assignor is in P/K and P/E with Assignee.

-in an assignment a LL can release an assignor from their lease, and thereby be in both P/K and P/E with the assignee = Novation.

Modern law – intent to create an assignment or sublease is taken into consideration

Common law – time is the focus of deciding if there is a sublease or an assignment

XII. Easements
-Usually in writing because of SOF

-Easement is a non-possessory property interest right to use or restrict the use of another parcel of land

-Easement distinguished from a lease in that it not possession, only use

Appurtenant – easement when right to use is based on an adjoining parcel; usu. run with the land.
In Gross – not based upon the adjoining land, e.g. cable, utilities, etc.

______________________

Dominant Estate – benefits from the easement

Servient Estate – burdened with the easement

Negative Easement – forbids servient estate from interfering with the dominant estate (blocking water or views, etc.)

Affirmative Easement – right to do something on the land

If parts of the property are removed (mining, hunting) = a Profit.

_____________________

3 ways to create an Easement:

1.) Express (by grant)
2.) Implied (estoppel)
3.) Prescriptive

Express Easement

-ideal easement situation, provided in writing and on public record (like a deed)

- rule of reason used to assess express easements

-Reasonable assessment of terms

Implied Easement

-judicial construction

-must have original common ownership, then severance

2 types of Implied Easements

1.) Prior Use (@ time of severance)

Also known as a Quasi-Easement

Need the following conditions:

a.) apparent / obvious-ascertainable from reasonable inspection
b.) continuous/permanent – some degree of permanence and regularity of use
c.)  reasonably necessary and beneficial for use by dominant tenement
-assessed by the “rule of reason”
2.) Necessity (@ time of severance)

- necessity existed at time of severance, duration only as long as necessary.
- Ex. parcel now landlocked, etc.

- only in cases of strict necessity

Prescriptive Easement

O – Open

C – Continuous

E – Exclusive

A – Adverse / Acquiescence

N- Notorious

-can only be used for the dominant estate and will be strictly construed.

· Willard v. First Church (672) – contrary to common law, in the modern law a grantor in deeding property to one person, may effectively reserve and vest an interest in the same property in a third party.  Esp. in this case because the easement contributed to the cheaper purchase price.

· Holbrook v. Taylor (677) – right to use a roadway over the land of another may be established by estoppel.
· Van Sandt v. Royster (682) – whether there is an implied easement on certain property will be inferred from the intentions of the parties, and such inference will be drawn from the circumstances under which the conveyance was made.  Parties to a conveyance will be assumed to know and to contemplate the continuance of reasonably necessary uses which have so altered the premises as to make them apparent upon reasonably prudent investigation.  (sewage pipe case( ex. of implied easement by prior use)

· Othen v. Rosier ( 689) – In order to create an easement by necessity the necessity must have existed at the time that the estate was created. (confusing case…)

· Matthews v. Bay Head Improvement Ass’n (701) – ex. of the use of the Public Trust Doctrine which states that the government holds lands that are submerged beneath the water or that are capable of being submerged, in trust for the public’s benefit.  In this case, the court ruled, following upon the public trust, that the public must be given both access to and use of privately owned dry sand areas of the beach as is reasonably necessary.

Transfers

Easements appurtenant – goes with the estate; dominant tenant can extinguish easement before transferring to a 3rd party.

Easements in Gross – transfers not favored, generally not assignable unless there is a clear intent

Termination

1.) Natural Expiration – time passed or purposes fulfilled

2.) Release
3.) Merger
4.) Destruction of the servient estate
5.) Abandonment – non use plus intent

6.) Prescription – non use by dominant estate for statutory time

7.) Estoppel – servient estate reasonably and detrimentally relies on non use

General Issues when dealing with Easements

Is there an easement?

What is the scope of the easement?

Has there been a transfer or a termination?

XIII. Real Covenants and Equitable Servitudes
Real Covenants

A contractual promise about land usage that runs with an estate in land so that it binds subsequent owners of that estate
Real covenants are enforceable against the original contracting parties and subsequent parties if certain conditions are met:

1.) Must be in writing (no covenants by prescription or implication)
2.) Original parties intended covenant to run with land (look @ writing to ascertain)

3.) “Touches and Concerns” Land (not a personal covenant)

-affects quality/value of land

-must benefit one parcel and burden another.

4.) Privity of Estate Exists

-different jx have different rules

· Horizontal Privity – only between original conveying parties

· Vertical Privity – successor has same estate (title) as predecessor; or successor in same chain of ownership as predecessor who entered into covenant (doesn’t apply as to adverse possession, etc.)
· Mutual Privity – both parties have interest in the same land concerned in covenant.

Some jx require 1.) Both horizontal and vertical privity (traditional rule); 2.) Mutual and vertical privity; 3.) Vertical privity.

5.) Must Burden one Parcel and Benefit Another
**Remedies for Breach of Real Covenant: damages, or an injunction in equitable servitudes.
Equitable Servitudes

Privately created land use restriction enforceable in equity

-Some were intended to be real covenants, but do not meet all requirements for real covenants

-DOES NOT require the same privity of estate, greater flexibility

-most relate to building and land use restrictions

Like a negative easement = restriction on owners use of land

NOT an easement, because an easement is a grant and an equitable servitude is a promise.

Requirements:

1.) Intent to burden/benefit future land owners

2.) Touch and concern the land

3.) Notice on part of Purchaser

a.) Actual

b.) Constructive / Record
c.) Inquiry

4.) Writing (exception for implied equitable servitudes)

5.) Vertical privity (exception in some situations) owner is successor to part of covenanting party’s estate.

Implied Reciprocal Covenant / Reciprocal Negative Easement (Actually a type of Implied Equitable Servitude)

It is….1.) Reciprocal (the common scheme contemplates covenants burdening all lots for reciprocal benefit.) and 2) Negative (it restricts land use rather than requiring affirmative acts or use)

***How can you tell when the scheme begins?

1.) advertisements mentioning the reciprocal covenants

2.) use of a map showing the entire development

3.) representations to buyers of the covenant

4.) sale of a significant number of lots with a common use restriction (Sanborn case)
***Timing of the Development: If the developer conveys land without use of the covenants before the common scheme begins no reciprocal covenant will be implied.  The land is simply not part of the common scheme and so there is no basis for finding an implied covenant.
Termination of Real Covenants and Equitable Servitudes

1.) Merger – If title to all the burdened land is united in a single owner the covenant (ES or RC) is extinguished

2.) Expiration
3.) Express Waiver or Release
4.) Changed Conditions – if conditions within the area affected by the servitude have so radically and thoroughly changed that the servitude cannot accomplish its purposes it will be extinguished.  If the change occurs in the area adjacent to but outside the area affected by the servitude, the servitude is extinguished only if all the benefited land has lost the benefit of the servitude.

5.) Abandonment – when a servitude is frequently and persistently violated without enforcement, it may be treated as having been abandoned by the benefit holders.  One test of such abandonment is whether the average person would reasonably conclude that the use restriction has been abandoned.  The competing test is whether the servitude’s purpose has been so frustrated that enforcement would seriously impair the value of the burdened properties without producing any substantial benefit.  (see supplement p 265)
6.) Zoning / Eminent Domain
7.) Condemnation
8.) Anti-Discrimination – like Shelly v. Kraemer
· Tulk v. Moxhay (746) – birth of equitable servitudes.  Privity of estate not withstanding, a person who acquires real property with notice of a restriction placed upon it will not be allowed, in equity, to violate its terms.  Notice may be either actual, inquiry, or record.
· Sanborn v. McLean (751) – implied equitable servitude case.  Even though there is specific restriction, ES is implied. thru inquiry notice and the common plan/scheme/development.  If the owner of two or more lots which are situated so as to ear a relation to each other sells one with restrictions which are of benefit to the land retained, during the period of restraint, the owner of the lot or lots retained can do nothing forbidden to the owner of the lot sold = doctrine or reciprocal negative servitudes.
· Neponsit P.O. Ass’n v. Emigrant Savings Bank (755) – latitude given by the court in relation to the requirements for privity.  A covenant in deed subjecting land to an annual improvement charge for improvements to the surrounding residential tract is enforceable by the property owners if:  1.) GR and GE so intended; 2.)if appears that the covenant is one touching or concerning the land (a focus of this case); 3.) privity of estate is shown between the party benefited and the party burdened.
· Caulett v. Stilwell & Sons (768) – diff. between a personal promise and a covenant.  A covenant must touch and concern the land in order to be directly restrictive of its title.

· Hill v. Community of Damien Molokai (773) – a restrictive covenant limiting the use of a residence to a single family home does not prohibit the use of the residence as a group home.  Discussion regarding what defines a single family home, an analysis of the reasonableness of the restriction, and the requirements of the federal FHA.

· Shelley v. Kraemer (783) – racially discriminatory covenants.  Diff between covenant permissibility and enforceability by the state/cts.  Aka you might be able to covenant whatever you want, but the courts won’t enforce all covenants.
· Western Land Co. v. Trusolaski (786) – a restrictive covenant is enforceable so long as its provisions remain of substantial value.  So long as the original purpose of restrictive covenants can be accomplished and substantial benefit received to the restricted area by their enforcement, the covenants will stand even though the subject property has a greater value if used for other purposes.
· Rick v. West (790) – hospital case.  Courts will not engage in a balancing of equities but will enforce restrictive covenants unless there is a substantial change of conditions in the general neighborhood.
· Pocono Springs v. Mackenzie (793) – a landowner cannot abandon property to which he has perfect title = total right of possession and disposition over particular property, so they are still tied to the real covenants and equitable servitudes of the associated property.
· Nahrenstedt v. Lakeside Village Condo Ass’n (800) – cat lady case.  A recorded use restriction imposed by a common interest development in CA must be enforced uniformly against all residents of the development unless the restriction is unreasonable.  Residents may make certain sacrifices to receive certain benefits.  ES are enforceable unless they are arbitrary, violate public policy, or impose burdens outweighing any benefits.
XIV. Nuisance

Substantial interference with use and enjoyment of land

Intentional and unreasonable or unintentional result of negligent, reckless or abnormally dangerous activity

Intentional:  a) acts for purpose of causing harm or b) knows that harm will result or is substantially certain harm will result.

Substantial:  rated by average sensitivities, etc.  no particularities of the specific plaintiff are taken into consideration.

Ways to assess reasonableness: serious injury to plaintiff, character of neighborhood, nature of wrongful conduct, proximity to plaintiff’s property; frequency, continuity, duration, utility of defendant’s conduct.

…if “gravity of harm outweighs utility of actor’s conduct”

-Torts and Property Mix

Remedies

Temporary or permanent injunction

Temporary or permanent damages

Indemnification

Defenses

Coming to the nuisance – often not a complete bar to recovery (jx split)!!
Prescriptive easement

Consent

Laches

“Right to farm” statutes

Ex. of nuisance:  emissions, noise pollution, dust,  etc.

Nuisance Per Se - always illegal (an action, occupation or building that is a nuisance at any time and under any condition)
Nuisance Per Accidens – illegal because of location and manner of operation (an action, occupation or building that becomes a nuisance due to its location or method of operation)
Permanent nuisance – likely to continue

Temporary nuisance – other than permanent nuisance

Distinction affects remedies and statute of limitations, injunction vs. damages, etc.

Private v. public nuisance

Public nuisance affects general health, safety and welfare

Mixed nuisance

Private Nuisance – an unlawful use of property interfering with the enjoyment of the private rights of an individual or a small number of persons.

· Morgan v. High Penn Oil (639) – older method of analysis.  Less balancing of factors involved, and an injunction against a major business is granted (contrast with Boomer v. Atlantic Cement Co.).  Even lawful conduct which is non-negligent may constitute a nuisance if it is intentional and unreasonable under the circumstances.

· Estancias Dallas Corp v. Shultz (646) – even if a jury finds facts constituting a nuisance, equities must be balances in order to determine if injunction should be granted.  Air Conditioner case.  Ex. of nuisance per accidens.
· Boomer v. Atlantic Cement Co. (649) – court can award permanent (or other) damages vs. awarding a permanent injunction (closing down a plant).  NY court loosens law and considers economic impact and balances factors /$ on each side, therefore in this case the economic loss against AC more detrimental for injunction.  ***Turning point in Nuisance Law
· Spur Industries v. DEW Development Co. (656) – NOT a majority opinion( coming to the nuisance does not prohibit granting injunctive relief, damages, etc.  In this case both injunction and indemnification awards granted.  (Feedlots case in AZ)
Lateral and Subjacent Support
Lateral – natural right to support by surrounding parcels for natural conditions (i.e. not for structures)

Subjacent – natural right to support from underneath

**Liability is absolute and it is a fact question

XV. Zoning

Zoning is proactive vs. Nuisance law which is reactionary

Constitutionality Issues:  Rational Basis Relation Test applied.  The zoning is unconstitutional if it arbitrary, unreasonable, or capricious. i.e. having no substantial relation to the public health, safety, morals or general welfare.

Related Constitutional Clauses:  Equal Protection Clause of XIV Amendment, Due Process Clause of the XIV Amendment, Takings Clause of the V Amendment.
· Euclid v. Ambler Realty Co. (828) – central case to zoning laws and constitutionality.  Zoning is backed by the police power of the State.  Zoning is legitimate and constitutional unless it is clearly arbitrary, unreasonable, or capricious.  Also, the Euclidian Zoning System is the epitome of zoning and zoning regulations within the US.
Euclidian Zoning – upward inclusive zoning system in which 1 is the highest use (residential, etc.) and 9 is the lowest (emissions plants, etc.).  Each Zone may have the permitted buildings and uses of its own specifications and also may include those in the zones above (Ex. Zone 4 also includes Zones 3, 2, and 1.)  Public policy for the respect of homes, etc.  Also known as Cumulative Zoning
Mutually Exclusive Zoning – zoning system which allows certain uses and excludes all others within the zoned area, creating very distinct areas for certain purposes.
Zoning Exceptions:
Variance – applying for a permit to allow a conflicting zoning use.  Granted only to alleviate undue hardships not of the applicants manufacture
Special Use – uses that are permitted by the zoning laws but which might impose material externals costs on neighbors.  Compatibility with existing use
City council creates planning/zoning commission and enacts zoning ordinance; also creates board of zoning appeals/adjustment.

Nonconforming use:
Termination of nonconforming use by abandonment, destruction, or amortization

Amortization (part of forced phase-out):

A specified period of time after which the nonconforming use must cease
Time period varies depending on the investment in the nonconforming use
The time period must be long enough to avoid a successful charge that the forced phase out amounts to an uncompensated taking or denial of substantive due process.
Majority Rule:  valid if reasonable period so long as amortization period is reasonable as to the affected nonconforming user. “reasonableness test”
Minority Rule:  forced phase-outs are invalid (based upon uncompensated taking or lack of statutory authority.

· PA Distributors v. Zoning Hearing Board (118) – minority rule amortization case( per se unconstitutional.  Adult book store case.

Often, in re-zoning, an existing non-conforming use may continue indefinitely and run with the land.

XVI. Eminent Domain

· Power to take private property for public purposes, so long as just compensation is paid

· Takings clause limits takings to those for public purposes and requires just compensation for all takings.  The clause applies to all governments and protects all forms of property.

· The public use requirement is satisfied so long as there is a conceivable public purpose for the taking.

3 Principle per se tests that indicate when a regulatory taking has or has not occurred:

1.) A taking occurs whenever a regulation permanently dispossesses an owner by stripping the owner of the right to exclude others

2.) A taking does NOT occur whenever a regulation does not more than duplicate the result under the prior applicable law of nuisance, even if the regulation deprives the owner of all economically viable use of the property, on the theory that the owner never had the right to use the property in such a fashion

3.) A taking occurs when a regulation deprives an owner of all economically viable use of the property, except when the regulation does no more than duplicate prior nuisance law.

If the “per se” rules do not dispose of the case, a Balancing Test applies which involves an assessment of multiple factors:

· the degree to which the owner’s investment-backed expectations are diminished

· the nature of the government regulation

· the breadth of the public benefits achieved

· the impact of the regulation

· Penn Station Transportation Co. v. City of NY (990) – A city may place restrictions on the development of individual historic landmarks without effecting a taking requiring just compensation.  Leading modern case te court said the balancing test was an ad hoc inquiry involving the following factors:  1.) nature of the gov’t regulation 2.) the reasonable investment backed expectations of the property owner 3.) the degree to which the regulation is designed to stop uses that cause “substantial individualized harm” but which are not common law nuisances and 4.) the degree to which the regulation enables the gov’t actually to use the property for “uniquely public functions”.
Generally for the Balancing Test:  the public benefits must outweigh the private costs of the regulation, the regulation must not be arbitrary, and the property owner must be permitted to earn a reasonable return on investment in the property.

Compensation is required for regulations that constitute takings, no matter how long or short the regulation may endure.  Just compensation=fair market value of the property taken (in the entirety or in severance values).
· Kelo v. City of New London (945) – a city’s proposed taking of private property for general economic development qualifies as public use consistent with the Takings Clause of the 5th Amendment.  The determinative question is the proposed taking’s purpose, not the specific means by which the government proposes to achieve its purpose.  Deferential review standard
XVII. Transfers of Land and Title Assurance

A. Contracts of Sale

i. Brokers – generally have a fiduciary duty to put the principal’s interest ahead of his own, and exercise diligence to obtain the best result.   
*Information you give them is confidential unless otherwise noted, and all info           received is to be passed on to the principal.  
*Lots of statutory regulation in the field.

*Majority:  unless the listing agreement provides otherwise, most courts find that the broker is entitled to is commission if the deal fails due to default of the buyer or the seller. 
*Minority: if the deal falls through because of the seller defaults or the seller defaults or the seller refuses to sell on the terms of the listing agreement the broker is entitled to commission anyway, but if the buyer defaults, no commission is earned.  
ii. Lawyers – sometimes involved, usu. in a relatively limited capacity
iii. Statute of Frauds – requires that unless there is some exception available, a contract for the same lf land must be in writing and be signed by the party against whom it is sought to be enforced e.g. signed by both parties.  

Minimum Requirements for writing:  Signature of buyer, description of real estate, and price

Exceptions:  Part performance and estoppel 

· Licari v. Blackwelder (463) – real estate brokers must fully, fairly, and promptly inform their clients of all known facts that might be material to the transaction for which the brokers were employed.  Difficult situation of co-brokering agreements.  Broker’s fiduciary duty and disclosure case.  

· Hickey v. Green (474) – an oral contract for the transfer of interest in land may be specifically enforced despite the Statute of Frauds if the party seeking performance changed his position in reasonable reliance on the contract and injustice can be avoided only through specific performance.  Reliance case.
B. Equitable Conversion and Risk of Loss

Before Closing:  Buyer(trustee of $ for seller; Seller( trustee of land for buyer and legal title holder of the land. 

Exceptions:
 1.) intent of parties; 
2.) fraud or misrepresentation; 
3.) hardship or injustice

Majority Rule: Purchaser bears risk of loss is seller is willing and able to sell

Minority Rule: Seller bears risk of loss

Uniform Vendor and Purchaser Risk Act (in 10 states):  seller bears risk unless purchaser has possession before legal title is conveyed. 

C. Marketable Title
Title is merchantable or marketable if a reasonable person, aware of all relevant facts would accept it in the ordinary course of business (reasonably free of doubt that there are any rival claimants to title)

Can be delivered by good record title or proof of title through adverse possession
i. Defective Title: Defects in title must be substantial and likely to injure the buyer ro render title unmarketable.  A defective link the in the chain of title makes title unmarketable.  Encumbrances make title unmarketable unless they are:


1.) a beneficial easement is known to the buyer; 

2.) a restrictive use covenant that does not limit the particular use specified in the sale of K

Zoning restrictions are not encumbrances but property in violation of existing zoning laws at the time of the K of sale renders the title unmarketable for purposes of an action for specific performance of the contract.  
ii. Default Remedies: 
Specific performance, Rescission, and Damages 

Possible Defects / Clouds on Title:  

Suits against vendor

Taxes

Easements

Encroachment

Mortgage

Claims against Estate

Lease

Building Restrictions

Assessments

Judgments 

· Lochmeyer v. Bower (479) – a party cannot convey good merchantable title if violations of covenants or zoning ordinances exist on the subject property at the time it is to be sold.  Based upon the exposure to litigation not the violation of the zoning ordinances per se.  Rescission is the remedy in this case.  
XVIII. Deeds

Transfers of Legal Title

A. Types of Deeds

i. Quitclaim Deed – grantor conveys only whatever interest the grantor has

ii. Warranty Deed- warrants that title is good

a. General Warranty Deed:  contains the usual covenants (6 general warranty deeds below)

b. Special Warranty Deed:  contains limited covenants 

B. Elements of a Deed / Requirements
The Statute of Frauds requires that a deed be in writing.  In order to be recorded, almost all states require that the grantor’s signature be acknowledged before a notary.  Any words that express intent to transfer will suffice to make the grant, but the grantee must be identified and the property must be clearly described.  
1.) Premises- description of the land/property

2.) Habendum- ‘to have and to hold’ clause.  Usu. not required today

3.) Execution – signed by at least t he grantor if not both parties, “signed, sealed, and delievered.”
4.) Acknowledgement – certification by a notary 

Deed pole: executed only by the grantor

Indentures: executed by all parties

C. Warranties of Title 

Present Covenants – broken if ever, at the time the deed is delivered. (1-3)
Future Covenants – promises that the grantor will do some future act and is not breached until the grantee or his successor is evicted from the property or is otherwise damaged. (4-6)

1.) Covenant of Seisin – grantor promises that he owns what he is conveying

2.) Covenant of Right to Convey- the grantor promises that he has the authority to convey the property
3.) Covenant against Encumbrances – the grantor promises that there are no liens or encumbrances upon title other than those excepted in the deed.
4.) Covenant of General Warranty – the grantor promises that he will defend against lawful claims of superior title in the property.
5.) Covenant of Quiet Enjoyment – the grantor promises the grantee will not be disturbed in possession or enjoyment by someone with better title. 
6.) Covenant of Further Assurances – the grantor promises to do whatever is reasonably necessary to perfect the conveyed title (sign papers, appear in court, etc.) 
· Brown v. Lober (518) – mere existence of a superior title does not constitute a breach of quiet enjoyment.  Must actually be a disruption, a claim, etc. to breach.  Ct reasons breach was actually a breach of seisin, but the S/L has run.  

· Frimberg v. Anzellotti (521) – latent violations of state or municipal land use regulations 1.) that do not appear on the land records; 2.) that are unknown to the seller of the property; 3.) as to which the agency charged with enforcement has taken no official action to compel compliance at the time the deed was executed and 4.) that have not ripened into an interest that can be recorded on the land records do not constitute an encumbrance for the purpose of the deed warranty.
· Rockafellor v. Gray (527) – the breach of the covenant of seisin creates a chose in action (a right to recover in lawsuit) which passes by assignment to subsequent grantees of the deed. (Iowa minority rule) 

D. Principles of Construction 

2.) Intent based upon whole deed and circumstances

3.) Doubts construed in favor of grantee

4.) In case of conflict, granting clause trumps habendum clause

5.) Escheat to the state is disfavored 

E. Valid Delivery of a Deed

1.) Manual or Constructive delivery

2.) Intent to make a present transfer

(kind of like the requirements for delivery of gifts.)

· Sweeny v. Sweeny (533) – Where a deed has been formally executed and delivered the presumption that the grantee assented to delivery can be overcome only by evidence that no delivery was in fact intended.  

· Rosengrant v. Rosengrant (536) – Grantors do not legally deliver a deed if they reserve the right to retrieve the deed, require that the delivery may become operative only when the grantors have dies, and keep using the property as if it were still their own.  

XIX. Mortgages, Recording Systems and Recording Acts
(see twen sheet) 

Cases:  

· Luthi v. Evans (565) – An instrument which describes the property to be conveyed as “all of the grantor’s property in a certain county” is not sufficiently specific as to be effective against subsequent purchasers and mortgagees, unless they have actual knowledge of the transfer.  

· Messersmith v. Smith (583) – an unacknowledged deed does not give constructive notice because it does not qualify for recordation.  Therefore Smith’s deed and Seale’s deed were not properly recorded.  They did not prevail over Messersmith because the jx had a race-notice statute which means that the first to record the deed without actual or constructive notice of a prior deed will prevail.

· Board of Education of Minneapolis v. Hughes (590) – recording of a deed from a grantee in an unrecorded deed to a third person is not notice of the prior unrecorded deed to a subsequent purchaser.  No grantor authority.  
· Walker Rogge, Inc. v. Chelsea Title & Guaranty Co. (624) – a title company’s liability is limited to the policy, and the company is not liable in tort for negligence for searching records if it has not expressly or implicitly agreed to do so.  The Majority Rule is that the title insurance co. owes a duty to its insured to search the records.  This rule assumes that the issuance of a policy is predicated upon a careful examination of the title and an exhaustive study of the applicable law.  It also assumes that a person seeking title insurance expects to obtain a professional title search as well as an opinion of the condition of that title.  This is case is the Minority Rule that any duty on the part of the insurance co. to search the records must be expressed in or implied from the policy.  

