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Guidance Document on Control and Penalty rules 
in Rural Development
This guidance document aims to provide a comprehensive overview of the applicable European legislation for control and penalties with particular focus on Regulation (EU) No 1306/2013 [HZR], Regulation (EU) No 1307/2013 [DPR], Commission Delegated Regulation (EU) No 640/2014 [delegated Regulation], and Commission Implementing Regulation (EU) No 809/2014 [implementing regulation] in the context of rural development rules, including Regulation (EU) No 1305/2013 [RDR] and Commission Delegated Regulation (EU) No 807/2014 [R 807/2014] and Commission Implementing Regulation (EU) No 808/2014 [R 808/2014] and supplements those control and penalty rules with recommendations on good practices.

This guidance document does not represent a binding legal interpretation of the EU Regulations. It is therefore essentially non-binding in nature and complements the related legal acts. Considerations contained in this document are without prejudice to any further position taken by the Commission acting as a collegiate body, nor to any future judgement of the European Court of Justice, which alone is competent to hand down legally binding interpretations of Union law.
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1. Introduction
According to the EU Financial Regulation, Regulation (EU, Euratom) No 966/2012, one of the main principles of shared management is the sound financial management. According to Article 58(1) of Regulation (EU) No 1306/2013 of the European Parliament and of the Council [HZR], Member States should adopt all legislative, regulatory and administrative provisions and take any other measures necessary to ensure effective protection of the financial interests of the Union.

The purpose of this document is to specify what the Commission services concerned expect from the management, control and penalty systems which Member States are required to introduce for rural development measures financed by the European Agricultural Fund for Rural Development (EAFRD). This document is meant to be a guidance on good practices, but as it also incorporates and refers to legal requirements, where Union laws impose an obligation, this document, use the terms 'must'  'shall',  or "should". This does not change the binding nature of the respective obligations stemming from the applicable legislation. Considerations are also based on the experience of Member States as observed during the Commission’s and European Court of Auditors audits. The best practices observed are incorporated into the text by recommendations using the term 'is recommended'.

For the programming period 2014-2020, three basic regulations guide the implementation of the rural development policy. These are Regulation (EU) No 1305/2013 of the European Parliament and of the Council on support for rural development by the European Agricultural Fund for Rural Development (EAFRD) [(hereafter RDR])
, Regulation (EU) No 1306/2013 of the European Parliament and of the Council on the financing, management and monitoring of the common agricultural policy
 [(hereafter the Basic act]) and Regulation (EU) No 1303/2013 of the European Parliament and of the Council laying down common provisions on the ESI Funds
.

Regulations 1305/2013 and 1306/2013 have been supplemented by Commission Delegated Regulation (EU) No 807/2014
 and Commission Delegated Regulation (EU) No 640/2014
 and Commission Implementing Regulation (EU) No 808/2014
 and Commission Implementing Regulation (EU) No 809/2014
.

The Commission has sought to harmonise provisions on the management and controlling of the support. Therefore, provisions for area and animal-related rural development measures
 are now, with a few exceptions, fully compatible with the integrated administration and control system (IACS) applicable to the first pillar of the CAP and formerly only partially applicable for area and animal-related rural development measures. Therefore, these measures are from now on referred to as 'area and animal-related measures in the scope of IACS'. Thus, this guidance document makes reference and follows in certain cases to guidance or interpretation documents already established for the first pillar. As a general principle, there would be no double sanctioning for one non-compliance. 
For simplification reason this document uses the umbrella term 'eligibility conditions' with a view to cover the following three terms: 'eligibility criteria', 'commitments' and 'other obligations' as expressed in the legal basis. However where the legal text is cited the three terms are used as stand-alone. In the context of rural development, eligibility criteria are the requirements that the beneficiaries have to respect to enter into support measure and stay to benefit from it, but for which they are not paid for.
 Commitments are the actions the beneficiaries undertake to carry out and for which they are paid for. Other obligations are the requirements applicable to the rural development measure that the beneficiaries need to respect, but for which they are not paid for in the context of the RD payment.
 

For support for rural development operations in the scope of IACS, the Commission guidance documents on aid application
, Land Parcel Information System (LPIS)
 and On-the-spot checks
 apply where relevant. This rural development guidance document complements those with particular guidance for rural development.
It should be emphasised that the considerations contained in this document are without prejudice to any further position taken by the Commission acting as a collegiate body, nor to any future judgement of the European Court of Justice, which alone is competent to hand down legally binding interpretations of Union law.

2. Main differences between programming periods 2007-2013 and 2014-2020

The main novelty for the programming period 2014-2020 is that the general principles on refusals and withdrawals, formerly only applicable to area and animal-related measures by virtue of Article 18 of Commission Regulation (EU) No 65/2011
, are now made applicable for all rural development measures. In addition, in line with Article 64(5) of the Basic act, the proportionality of the refusals and withdrawals should take into account, in addition to the severity and extent, also the duration and reoccurrence of the non-compliance; the latter two principles were earlier covered by the principle of the permanent nature of the non-compliance. 
Other novelty is that the penalty, i.e. exclusion from the measure or type of operation for the calendar year of the finding and for the following calendar year, can be suspended, by virtue of Article 64(4)(a) of the Basic act, if it can be expected that the beneficiary is able to remedy the situation and the achievement of the overall purpose of the operation is not prejudiced.
Furthermore, all area and animal-related measures are now, with a few exceptions for sampling of the on-the-spot checks in general and for forestry measures, fully integrated to the IACS system in line with Article 67(2) of the Basic act. In addition, rules are now laid down how checks on technical assistance should be carried out.

The requirement to increase the control sample for on-the-spot checks in case of any significant non-compliance is now extended also to other measures than area and animal-related measures in line with Article 59(5) of the Basic act. Another change based on the same article is that the control rate for on-the-spot checks can be reduced from 5% to 3% at measure level provided that management and control systems function properly and the error rates remain at an acceptable level.
Finally, according to Article 62 RDR, Member States have to ensure that all the rural development measures they intend to implement are verifiable and controllable. For the first time, the ex-ante assessment must be undertaken jointly by Managing Authorities and paying agencies. This will increase awareness of the feasibility of implementing certain measures and their impact on errors.
3. Legal basis

Article 58(2) of the Basic act requires that "Member States shall set up efficient management and control systems in order to ensure compliance with the legislation governing Union support schemes aimed at minimising the risk of financial damage to Union". According to Article 59(1) of the same act, "the system set up by the Member States (…) shall include systematic administrative checking of all aid applications and payment claims. That system shall be supplemented by on-the-spot checks." For area and animal-related measures in the scope of IACS, Article 74 of the same act applies, which require that "Member States, through the paying agencies or the bodies delegated by them, shall carry out administrative checks on the aid application to verify the eligibility conditions for the aid. Those checks shall be supplemented by on-the-spot checks." 
The previous requirement in Article 48 of Commission Regulation (EC) No 1974/2006 on verifiability and controllability of measures is now spelled out in Article 62(1) of RDR. In addition, Article 58(3) of the Basic act requires that "any conditions established by Member States to supplement the conditions laid down by Union rules for receiving support" co-financed by EAFRD should be verifiable. 

Therefore, Member States should establish a set of verifiable criteria to check compliance with all applicable conditions established by Union law or laid down in relevant national law and documents containing implementing arrangements or by the rural development programme.

Member States should pay careful attention that the drafting of national/regional implementing rules could create unnecessary complexity (gold-plating) that could induce to error rates. According to European Court of Auditors (ECA) statistics over the years 2011-2013, 84% of the errors found are due to breaches of conditions set at Member State level. 
4. Administrative checks

4.1. Introduction- general principles of administrative checks

The general principles of administrative checks, irrespective of the media (IT or paper-based) on which those are carried out or on which the findings are recorded, should be followed. The methodology used for carrying out administrative checks should be set out in the manuals on procedures identifying which points are checked in the administrative checks and the checklists should be used for different checks executed.

All administrative checks should be documented by appropriate means. The records should state the check performed, the date when the check was carried out, details of the application for support or payment claim reviewed, the results of the verifications, including the overall level and frequency of the errors detected, a full description of irregularities detected with a clear identification of the related Union or national rules infringed and the corrective measures taken. 

Checklists, which act as a guide for carrying out the checks, are often used to record each of the actions performed together with the results. These should be sufficiently detailed. For example, when recording checks on the eligibility of the expenditure, it is not sufficient to have one box on the checklist stating that the eligibility of the expenditure in the declaration has been verified. Instead, a list of each of the eligibility points verified should be detailed with reference to the related legal basis (e.g. expenditure paid within the eligibility period, conformity of supporting documents and bank statements, appropriate and reasonable allocation of overheads to the operation). In the case of public procurement it is recommended to have detailed checklists which cover the key risks in the procurement procedure.

For more straightforward verifications such as checking the sum of a list of transactions, a simple tick or other relevant indications when applying IT tools, to ensure a proper audit trail, beside the total figure would suffice to record the work done. The name and position of the person performing the checks and the date they were carried out should always be recorded. Photographs of billboards, copies of promotional brochures, training course materials and diplomas may be used to provide evidence of the checks of compliance with publicity requirements.

In view of the proper audit trail, evidence should be kept of the administrative checks, including the work done and the results obtained and the follow-up of the findings detected. These records constitute the supporting documentation and information for the annual statistics to be submitted by the paying agency and certification body.
In technical areas such as compliance with environmental rules, there may be competent national authorities responsible for checking the compliance and issuing the relevant consents. In such cases paying agencies should check that the relevant approvals have been obtained by the beneficiary from these bodies. For verification of compliance with state aid rules, paying agencies may also be able to place reliance on the work of other national authorities with competence in this area.

The documents for operations submitted for approval should be kept at the appropriate level. The detailed supporting documents concerning applications for support submitted for approval, their evaluation, selection, grant approval and tendering and contracting procedures should be recorded in paper or electronic format.
Guidance for beneficiaries

Competent authorities (meaning Paying Agency, Managing Authority or bodies to which this task is delegated) should seek to prevent errors from occurring by working with beneficiaries at the start of each operation. They should provide the beneficiaries with guidance on how to meet Union requirements and drawing up the support. Specific attention should be given to ensuring that the beneficiaries are aware of which costs and outcomes/outputs are eligible for reimbursement.

Particular attention should be paid to raising awareness of beneficiaries on the simplified costs options, i.e. on the unit costs, lump sums and flat rate financing as well as the reimbursement of expenditure on the basis of unit costs and lump sums.

The competent authority is responsible for ensuring that operations are selected for funding in accordance with the appropriate selection procedures and criteria that are non-discriminatory and transparent and take into account principles of equality between men and woman and sustainable development and that they comply with the Union and national rules. In this regard, it should be ensured that beneficiaries are informed of the specific conditions concerning the products or services to be delivered under the operation, the financing plan, the time-limit for execution and the financial and other information to be kept and communicated. 

The competent authority must satisfy itself that the beneficiary has the adequate capacity to fulfil these conditions before the approval decision is taken. It should satisfy itself that the applicant ensures the durability of operations and where the operation has started before the submission of an application for funding to the competent authority, that the Union and national law have been complied with.

The publicity strategy in place should ensure that beneficiaries have access to all of the necessary information through, inter alia, leaflets, booklets, seminars, workshops, web-sites and on-line instructions. This should cover in particular all applicable national and Union eligibility rules and other legal requirements including information and publicity requirements.

4.2. Area and animal-related measures under IACS
Administrative checks should be made in such a way as to ensure effective verification of the correctness and completeness of the information provided in the application for support, payment claim or other declaration. Checks should verify the compliance with all eligibility conditions for the support measure concerned, and the terms under which support is granted.

'The administrative checks, (…)  including cross-checks, shall permit the detection of non-compliances, in particular the automated detection using computerised means. The checks shall cover all elements that are possible and appropriate to control by means of administrative checks. They shall ensure that:
(a) the eligibility criteria, commitments and other obligations for the aid scheme or support measure are fulfilled;

(b) there is no double financing through other Union schemes;

(c) the aid application or  the payment claim is complete and submitted within the relevant time-limit and, where applicable, that supporting documents have been submitted and that they prove eligibility;

(d) there is compliance with long-term commitments, where appropriate'
.

'In respect of (…) animal-related support measures, Member States may, where appropriate, make use of evidence received from other services, bodies or organisations to verify the compliance with the eligibility criteria, commitments and other obligations,, provided that the service, body or organisation in question is operating to a standard sufficient to control such compliance'.

Cross-checks are intended to avoid undue multiple granting of the same support in respect of the same claim year and to prevent any undue accumulation of aid and/or support granted under the aid schemes and measures involving declarations of areas.
 They should also establish that payment claims are eligible for support
, particularly through the IACS computerised database. Where cross-checks are appropriate, they must be carried out on all payment claims because they form part of the administrative checks.

Cross-checks shall at least be carried out between the agricultural parcels as declared in the single application and/or payment claim and the relevant information contained in the identification system for agricultural parcels (LPIS) per reference parcel.

'Where the integrated system provides for geo-spatial aid application forms, the cross-checks shall be carried out as spatial intersection of the digitised area declared with the identification system of agricultural parcels.'

For animal-related measures the cross-checks shall be carried out by means of the systems for the identification and registration of animals. This is compulsory for bovine, ovine and caprine animals
. If such registers and/or databases exist for other animals, Member States should use these registers and/or databases.
Cross-checks must also be carried out where necessary against data selected by Member State depending on the measure (possible examples: tax or social security records in order to check the continuation of the farming activity, etc.).
"Indications of non-compliance resulting from cross-checks shall be followed-up by any other appropriate administrative procedure, and where necessary, by an on-the-spot check."

4.3. Non-area or animal-related measures
4.3.1. Administrative checks on applications for support

"Administrative checks shall be carried out on all applications for support (…) required to be submitted by a beneficiary or a third party, and shall cover all elements that can be checked and are appropriate to be checked by means of administrative checks. The procedures shall require recording of the control work undertaken, the results of the verification and the measures taken in the event of discrepancies."

"Administrative checks on applications for support shall ensure the compliance of the operation with applicable obligations established by Union or national law or by the rural development programme, including those of public procurement, State aid and other obligatory standards and requirements. The checks shall in particular include verification of:
a) the eligibility of the beneficiary; 

b) the eligibility criteria, commitments and other obligations of the operation for which support is requested;

c) compliance with the selection criteria;

d) the eligibility of the costs of the operation, including compliance with the category of costs or calculation method to be used when the operation or part of it falls under Article 67(1)(b), (c) and (d) of Regulation (EU) No 1303/2013
;
e) for costs referred to in Article 67(1)(a) of Regulation (EU) No 1303/2013, excluding contributions in kind and depreciation, a verification of the reasonableness of the costs submitted. The costs shall be evaluated using a suitable evaluation system, such as reference costs, a comparison of different offers or an evaluation committee."

The compliance with the rules on environment, sustainable development, publicity, equal opportunity requirements and non-discrimination should also be checked.
4.3.2. Administrative checks on payment claims

"Administrative checks on payment claims shall include in particular, and where appropriate for the claim in question, verification of:

a) the completed operation compared with the operation for which the application for support was submitted and granted;

b) the costs incurred and the payments made."

The verifications should cover in particular: 

· That expenditure relates to the eligible period and has been paid;

· For simplified cost options: that conditions for payments defined in the grant agreement have been fulfilled;
· That the expenditure relates to an approved operation;
· Compliance with national and Union eligibility rules;
· Delivery of the product/service in full compliance with the terms and conditions of the grant agreement.
· Irregular double financing with other Union or national schemes and with the previous programming period

The Commission services recommend as best practice that the documents to be submitted with each payment claim by beneficiaries should be comprehensive to enable the paying agency to verify the legality and regularity of the expenditure in compliance with national and Union rules. Administrative checks should thereby comprise, as far as possible, a complete review of the supporting documents to each payment claim. 
Best practice would require all relevant documentation to be submitted with the beneficiary's payment claim. This would allow for all documentary checks to be carried out during the administrative checks, thus reducing the need to verify these documents on-the-spot. The supporting documentation should, at a minimum, include a schedule of the individual expenditure items, totalled and showing the expenditure amount, the references of the related invoices, the date of payment and the payment reference number and list of contracts signed. Moreover, ideally, electronic invoices and payments or copies of invoices and proof of payment should be provided for all expenditure items.
However, where this would involve an inordinately large volume of documentation being submitted by beneficiaries, an alternative approach might involve requesting only the supporting documentation in respect of the sample of expenditure items selected for verification. This approach has the advantage of reducing the volume of documentation to be submitted by beneficiaries. However, as the selection of the required supporting documentation can only be made on receipt of the beneficiary's payment claim, processing of the claim may be delayed pending receipt of the requested documentation.

Although verifications of 100% of the payment claims submitted by beneficiaries are required by the legislation
, verification of each individual expenditure item within each payment claim and the related proof of delivery included in the claim, although desirable, may not be practical. Therefore, selection of the expenditure items to be verified within each payment claim, where justified, may be done on a sample of transactions, selected taking account of risk factors (value of items, type of beneficiary, past experience), and complemented by a random sample where considered necessary to ensure that all items have probability to be selected. It should be done in a reasonable way which gives assurance that all expenditure accepted is eligible.
The sampling methodology used should be established ex-ante by the paying agency and it is recommended to establish parameters in order that the results of the sample checked can be used to project the errors in the unchecked population. In case that material errors are found in the sample tested, it is recommended to extend the testing to determine whether the errors have a common feature (i.a. type of transaction, location, product, period of time) and then either extend the verifications to 100% of the payment claims or project the error in the sample to the unchecked population.
The terms of agreements for individual operations may include a requirement for beneficiaries to provide an auditor's certificate with payment claims they submit. These certificates vary depending upon the scope of the work carried out by the auditor but generally cover basic requirements such as confirmation that the expenditure has been paid within the eligible period, that it relates to items approved under the agreement, that the terms of the agreement for individual operation have been complied with and that adequate supporting documentation, including accounting records, exists. Although the administrative checks cannot rely solely by checks carried out by third parties (e.g. auditors), auditors' certificates may justify limiting the administrative check to a sufficient sample taking account of known risks, including the risk of a lack of independence of the body providing the certificate. 

However, in order for reliance to be placed on the certificates, it is essential that the competent authority provides guidance for use by the beneficiaries' auditors on the scope of the work to be done and the report / certificate to be presented. This should not be simply a one sentence certificate on the regularity of the beneficiary's claim, but should describe the work carried out and the results.

The annually audited financial statement of a beneficiary cannot replace a specific auditor's certificate for each payment claim made by that beneficiary.

In any event Member State remains responsible in case of irregularities not detected by these third parties.  

4.3.3. In situ visits

"Administrative checks on investment operations shall include at least one visit to the operation supported or the investment site to verify the realisation of the investment."

"However, the competent authority may decide not to carry out such visits for duly justified reasons, such as the following:

(b)  the operation is included in the sample for an on-the-spot check to be carried out in accordance with Article 49,
(c)  the competent authority considers that the operation in question is a small investment;

(d)  the competent authority considers that the risk that the conditions for receiving support are not met is low, or that the risk that the investment has not been realised is low. 

The decision (…) and its justification shall be recorded."

The in situ visits in the context of administrative checks are different in purpose from on-the spot checks. In in situ visits, the aim is to check the points of the administrative check (primarily the correct completion of the investment). In the second case, the aim is to supplement the administrative check in order to carry out as exhaustive as possible a check of a sample of beneficiaries.
4.3.4. Advances and interim payments

In the case of advances for investment operations, Member States should check the eligibility of the beneficiary/operation and the existence of a bank guarantee covering the amount to be advanced by the paying agency. 

As regards interim payments at concrete stages of the project implementation, the Member States are bound to comply with the existing rules on administrative checks on payment claims, except for the in situ visit, which is only compulsory at the final payment claim stage.
5. On-the-spot checks

5.1. General principles

Regulation (EU) No 1306/2013 (Basic Act) and the related Regulation 809/2014 ( Implementing Regulation) lays down the rules concerning on-the-spot checks.

On the basis of Article 59(2) of the Basic act, "the authority responsible shall draw its check sample from the entire population of applicants comprising, where appropriate, a random part in order to obtain a representative error rate and a risk-based part, which shall target the areas where the risk of errors is the highest." This means that no beneficiary should be excluded ex ante from the control population.
"Member States shall ensure a minimum level of on-the-spot checks needed for an effective management of the risks, and shall increase that minimum level where necessary. Member States may reduce that minimum level where the management and control systems function properly and the error rates remain at acceptable level."

"Payment claim shall be rejected if the beneficiary or his representative prevents an on-the-spot check from being carried out, except in cases of force majeure or in exceptional circumstances."

5.2. Area and animal-related measures in the scope of IACS

This guidance document follows, where relevant, part of the content of Guidance for on-the spot checks (OTSC) and area measurement for claim year 2015
 for the area-related support rural development measures within the scope of IACS and in addition takes into account the specificities of rural development measures and cross-compliance obligations.

5.2.1. Minimum control rate
The control sample for on-spot checks carried out each year shall cover at least 5 % of all beneficiaries applying for rural development measures in the scope of the IACS.
 For agri-environment-climate and organic farming measures, the control rate of 5 % shall be achieved at the level of the individual measure. It should be ensured that all different types of operations under agri-environment-climate measure are covered. If some of them do not enter in the risk analysis, they should be added manually to check their utility to the general objective and to avoid that some types of operations are left systematically out of the verification.
Furthermore, the control sample should represent at least 5% of the beneficiaries of agri-environment-climate measure that include equivalent practices for greening.
 
In the case of groups of persons are beneficiaries of agri-environment-climate and organic farming measures, each individual member of such groups may be considered as beneficiary for the purpose of calculation of the control rate, provided each member is checked in accordance with the applicable rules.

For beneficiaries of multi-annual support
 involving payments exceeding five years, Member States may decide to check at least  2,5 % of those beneficiaries. This should apply mutatis mutandis also to support granted at a flat-rate or as a one-off payment under agri-environment-climate measure. Beneficiaries checked under this reduced rate shall not be taken into account for the purpose of calculating the minimum control rate.
It is not necessary to ensure compliance with the minimum control rate at the level of each measure (with the exception of agri-environment-climate and organic farming measures), region, etc. However, it must be respected at the level at which the beneficiaries to be checked are selected (e.g. measure and/or group of measures), because the selection and the population to which the selection applies are inseparable elements. 
5.2.2.  Selection of the control sample

Member States shall select in a first stage randomly “between 20 % and 25 % of the minimum number of beneficiaries to be subject to on-the-spot checks. The remaining number of beneficiaries to be subject to on-the-spot checks shall be selected on the basis of a risk analysis.”
 Member States may, as a result of risk analysis, also select a combination of specific rural development measures which apply to the beneficiaries.
“If the number of beneficiaries to be subject to on-the-spot checks exceeds the minimum number of beneficiaries (…), the percentage of randomly selected beneficiaries in the additional sample shall not exceed 25%.”
 This means that in case of an additional sample in the context of an increase of the control rate the minimum share of risk-based sample is 75%. 
The main use of the random sample is to permit an estimate of the error rate. It also permits an assessment of the effectiveness of the criteria applied for risk analysis.
Member States need to assess the effectiveness of the risk analysis on an annual basis and to update it by establishing the relevance of each risk factor. A first step is the comparison of the results of the risk-based and randomly selected samples. In addition, material differences between results from one year to another need to be analysed.

How to actually carry out the sampling and risk analysis, the principles of the Guidance for on-the-spot checks (OTSC) and area measurement for claim year 2015
 should be taken into account.

5.2.3. Increase of the control sample
“Where on-the-spot checks reveal any significant non-compliance in the context of a given (…) support measure or in a region or part of a region, the competent authority shall appropriately increase the percentage of beneficiaries to be checked on-the-spot in the following year.”

In addition to the findings by the competent national authorities, it is recommended that Member States increase the number of beneficiaries to be checked also as a result of corresponding findings in the Commission's or European Court of Auditors' audits, such as in the case of systematic irregularities.
5.2.4.  Decrease of the control sample 

“Member States may decide to reduce the minimum level of on-the-spot checks carried out each calendar year to 3 % of the beneficiaries applying for rural development measures in the scope of the integrated system. However, for “beneficiaries that include equivalent practices for greening, the minimum rate of 5 %” should be maintained.
 
Member States may reduce that minimum level where the management and control systems function properly and the error rates remain at an acceptable level
. Furthermore, Member States are reminded to ensure that all the following conditions are met
:

(e) the certification body has delivered an opinion which validates both that the internal control system is functioning properly and that the rate of errors found in the random sample checked on the spot shall not exceed 2 %  for the population concerned for at least the two consecutive years preceding the year where the reduced control rate is intended to apply;
(f) the Commission has not informed the Member State in question that it cannot accept the opinion provided by the certification body on the completeness, accuracy and the veracity of the annual accounts of the paying agency, on the proper functioning of its internal control system and on the legality and regularity of the expenditure;

(g) the Commission has not informed the Member State concerned in the context of the conformity clearance of weaknesses in the control system of the individual support measure concerned, or

(h) the Commission is satisfied in the context of the conformity clearance with the remedial actions taken by the Member State to address the weaknesses in the control system of the individual support measure concerned and has informed the Member State accordingly.

Where the conditions that led to the reduction are no longer met, Member States should immediately revoke their decision to reduce the minimum level of on-the-spot checks and should apply as of the following claim year for the support measures concerned, the minimum level defined for the on-the-spot checks.

5.2.5. Announcement of the on-the-spot checks

On-the-spot checks may be announced in advance provided that such advance notification “does not interfere with their purpose or effectiveness”. Any advance notification “shall be strictly limited to the minimum time period necessary and shall not exceed 14 days"

However, for on-the-spot checks concerning payment claims under animal-related support measures, the notice shall not exceed 48 hours, except in duly justified cases.

5.2.6. Content of the on-the-spot check

In principle, during an on-the-spot check all eligibility conditions of support measures a beneficiary has been selected for on-the-spot check shall be verified. Member States should define criteria and control methods that allow the control of the different eligibility conditions. This is always the case for animal-related measures
 and non-area or animal-related measures
.
However, for area-related measures in the scope of IACS, for the purpose of verifying of eligibility conditions (eligibility criteria, commitments and other obligations) the possibility to reduce the 100% verification is allowed providing that the paying agency performs a risk analysis to properly select the parcels to be checked or the group of commitments by ensuring a reliable and representative level of control
. 
The selection of the sample shall be reflected and well documented in the control reports.  The use of checklists is strongly recommended in order to document the checks carried out and to give evidence on how the inspectors came to their conclusions for positive and negative findings. This will allow traceability of the checks as well as any future supervision.
5.2.6.1 Area related measures in the scope of IACS
On-the-spot checks should cover all the agricultural parcels for which support is requested. As regard the control of forestry related rural development measures, the on-the-spot checks should also cover all non-agricultural land for which support is being claimed.
“On-the-spot checks shall cover the area measurement and verification of the eligibility criteria, commitments and other obligations of the area declared by the beneficiary under the (…) support measures” concerned
. “The eligibility of agricultural parcels shall be verified by any appropriate means. That verification shall  also include a verification of the crop, where appropriate. To that end, additional proof shall be requested where necessary.”

The On-the-spot Guidelines describes the recommendations and good practices for area measurement in sections 2.2, 2.3, 2.4 and 3.2.4.
The actual area measurement of the agricultural parcel “as part of an on-the-spot check may be limited to a randomly selected sample of at least 50 % of the agricultural parcels for which a (…) payment claim has been submitted (…). When this sample check reveals any non-compliance, all agricultural parcels shall be measured, or conclusions from the measured sample shall be extrapolated."

“Agricultural parcel areas shall be measured by any means proven to assure measurement of quality at least equivalent to that required by applicable technical standard, as drawn up at Union level. The competent authority may make use of remote sensing (…) and Global Navigation Satellite Systems techniques where possible.”

Where Member States carry out on-the-spot checks by remote sensing, “the competent authority shall perform photo interpretation of ortho-images (satellite or aerial) of all agricultural parcels per aid application and/or payment claim to be checked with a view to recognising the land cover types, and where appropriate the crop type, and measuring the area.” “Member States shall carry out physical inspections in the field of all agricultural parcels for which photo interpretation does not make it possible to verify the accuracy of the declaration of areas to the satisfaction of the competent authority.” “Member States shall also take alternative action to cover the area measurement (…) of any parcels not covered by imagery.”

“A single value buffer tolerance shall be defined for all area measurements performed using GNSS and/or ortho-imagery. For this purpose the measurement tools used shall be validated for at least one validation class of buffer tolerance below the single value. However, the single tolerance value should not exceed 1.25m. The maximum tolerance with regard to each agricultural parcel should not, in absolute terms, exceed 1.0 ha.”
However, for forestry measures Member States may define appropriate tolerances, which should in no case be greater than twice the tolerance defined for agricultural parcels.

“Where an area is used in common, the competent authority shall allocate it between the individual beneficiaries in proportion to their use or right of use of it.”
While all agricultural parcels should be subject to eligibility checks, Member States may, as referred to in Article 39(4) of the Implementing Regulation, provide “that particular elements of an on-the-spot check may be carried out on the basis of a sample.” That sample should guarantee a reliable and representative level of control. “Member States shall establish the criteria for the selection of the sample. If the checks on that sample reveal non-compliances, the extent and scope of the sample should be extended appropriately.” Sampling should not apply to agricultural parcels to be checked for the purpose of ecological focus areas. 

When deciding on the sampling of commitments and other obligations to be checked in the meaning of Article 39(4), Member States are recommended to set a certain minimum level, for example five parcels to be checked. Furthermore, the minimum share to be defined is advised to be between 25-50% of the number of hectares depending on the type of the condition to be checked and the overall size of the holding.

5.2.6.2 Animal-related measures in the scope of IACS
For animal-related measures on-the-spot checks should “include in particular a check that the number of animals present on the holding for which (…) payment claims have been submitted and, where applicable, the number of potentially eligible animals corresponds to the number of animals entered in the registers and to the number of animals notified to the computerised database for animals.”
When deciding on the possible sampling of particular elements to be checked in accordance with Article 39(4) of the implementing regulation, Member States should set a certain minimum level, for example five animals to be checked. Furthermore, for the verification of the commitments and other obligations, certain minimum share is recommended to be defined which could be 25-50% of the number of animals, depending on the type of the condition to be checked and the overall size of the herd.
Where Member State has determined a period during which the animals should be kept on the holding, at least 50% of the minimum rate of on-the-spot checks should be spread throughout that period for the respective measure.

Where Member State makes use of the computerised database, also the potentially eligible animals should be checked.

On-the-spot checks should also include checks of “the correctness and coherence of entries in the register and the notifications to the computerised database for animals on the basis of a sample of supporting documents such as purchase and sales invoices, slaughter certificates, veterinary certificates and, where applicable, animal passports or movement documents.”
Checks should be made that bovine or ovine/caprine animals for which payment claims have been submitted under the measure are identified by ear tags or other means of identification, accompanied, where applicable, by animal passports or movement documents and that they are recorded in the register and have been duly notified to the computerised database for animals. These checks may be made on the basis of a random sample. “When this sample check reveals non-compliances, the extent and scope of the sample of animals actually inspected shall be increased to 100%, or conclusions from the sample shall be extrapolated.
 Member States may permit animals not to be counted on the herd register if the computer databases provide the degree of assurance and implementation required for the sound management of the measure concerned. The animals may then be counted in the office on the basis of those databases. The actual on –the spot checks could then be limited to the plausibility check of the number of animals. Any other animals not concerned by these registers (horses, exotic species, etc.) should be physically counted during the on-the-spot check, possibly on the basis of a representative sample or of other information representative of the animal population when counting individually all the animals is not possible.
Member States should ensure that all relevant findings made in the framework of the controls of the compliance with the eligibility conditions are cross-notified to the relevant competent authority in charge of granting the corresponding payment.
Livestock density verification specific to rural development measures

For the assessment of the livestock density for those measures or types of operations where a minimum or maximum is foreseen in the RDP, in addition to the administrative cross-checks to be carried out for 100% of beneficiaries it is also obligatory to carry out the on-the-spot checks on a sample basis in order to assess the respect by the farmers of the livestock density. The checks carried out by the veterinary services or cross-compliance checks cannot be considered in the scope of the 5% checks to be verified on-the-spot for rural development measures. The beneficiaries are different and the types of controls too.

During the on-the-spot checks for the assessment of livestock density limitation a plausibility check, carried out checking the animal register kept by the farm and cross-checking this information with the number of animals contained in a stable or in a given parcel could be accepted as satisfactory in case of an large number of animals on the farm, provided there is a reliable date-base for animals. No plausibility checks are allowed for the types of animals not contained in the database, these animals shall always be counted and their impact on the density assessed.

As a general rule the assessment of the verification of the livestock density and its result shall give the situation of "the day of the on the spot check" by relating the surface and the number of animals presents on the farm. In case of average limitation established in the RDP, the situation in a given day will help to discover possible infringements of the limit and give a "warning".

A table on the level of organic nitrate corresponding to each type of animal is recommended to be at disposal of the inspector for the on-the-spot checks.

5.2.7. Control report

“Every on-the-spot check shall be the subject of a control report which makes it possible to review the details of the checks carried out and to draw conclusions on the compliance with the eligibility conditions.” The report should indicate in particular
:

(i) the support measures and payment claims checked;

(j) the persons present;

(k) the agricultural parcels checked, the agricultural parcels measured including, where applicable, the result of the measurements per measured agricultural parcel and the measuring methods used;

(l) the results of the measurement of non-agricultural land for which support is being claimed and the measuring methods used;

(m) in case of animal-related support measures, the number and type of animals found and, where applicable, the ear tag numbers, entries in the register and in the computerised databases for animals and any supporting documents checked, the results of the checks and, where applicable, particular observations in respect of individual animals and/or their identification code;

(n) whether notice of the check was given to the beneficiary and, if so, the period of prior notice; and in the case of animal-related support scheme, the reason, where the limit of 48 hours is exceeded; 
(o) indications of any specific control measures to be carried out in the context of individual support schemes and animal-related support measures;

(p) indication of any further control measures carried out;

(q) indication of any non-compliance found that could require cross-notification in view of other aid schemes, support measures and/or cross-compliance;

(r) indication of any non-compliance found that could require follow-up during the following years.

“The beneficiary shall be given the opportunity to sign the report during the check to attest his presence at the check and to add observations. Where Member States make use of a control report established by electronic means during the check, the competent authority shall provide for the possibility of an electronic signature by the beneficiary or the control report shall be sent without delay to the beneficiary giving him the opportunity to sign the report and to add any observations. Where any non-compliance is found the beneficiary shall receive a copy of the control report.”

Where the on-the-spot check is carried out by means of remote sensing, the Member States may decide not to give the beneficiary the opportunity to sign the control report if no non-compliance is revealed during the check by remote-sensing. If any non-compliance is revealed as a consequence of such checks the opportunity to sign the report should be given before the competent authority draws its conclusions from the findings with regard to any resulting reductions or exclusions.

5.2.8. Timing of the on-the-spot checks
Where appropriate, on-the-spot checks of area and animal-related measures in the scope of IACS should be carried out at the same time as any other checks provided for in Union rules.
 In the interests of simplification, the Member States are recommended to organise the control system so as to reduce the number of visits to any individual beneficiary, by organising joint checks for the various aid schemes and support measures, as most appropriate.
“The duration of this on-the-spot check shall be strictly limited to the minimum time period necessary”
.

On-the-spot checks for rural development measures should be spread over the year on the basis of an analysis of the risks presented by the different commitments under each measure.

“Where certain eligibility criteria, commitments and other obligations can only be checked during a specific time period, the on-the-spot check may require additional control visits at a later date. In such a case, the on-the-spot checks shall be coordinated in such a way to limit the number and the duration of such visits to one beneficiary to the minimum required.” Where appropriate, such control visits on-the-spot may also be carried out by way of remote sensing.

5.2.9. Collective/group of farmers as beneficiaries

For the implementation of area/animal related measures, the Managing Authority may opt for a collective approach. This would imply that beneficiaries are no longer the single farmers but a group of them who would jointly commit under a contract with the Managing Authority to undertake certain commitments and obligations. 

This implementation mode could be particularly interesting when the objective of the measure is the sustainable management of a whole territory in order to protect the habitat and the bio-diversity therein. This territory would typically include several farms and parcels which would need to comply with the eligibility conditions of the measure, as spelt out in the rural development programme.

Since the ultimate objective of the support would be the preservation of a specific, recognisable habitat, which boundaries and features are pre-defined, the measure might include result-oriented commitments applicable at habitat level. This would certainly imply a thorough analysis of the existing characteristics of the habitat and realistic/achievable objectives for the farmers. The following criteria in relation to commitments are recommended to be taken into account in order to be verifiable and controllable
:

· Appropriate to the habitat

· Well correlated with outcome desired

· Relatively stable over time

· Respond to management but not unduly influenced by factors outside farmers' control

· Easy to measure
To make this approach more feasible, the legislation includes several provisions that could simplify the controls and checks that need to be done at the level of the beneficiary (collective or group of farmers), some of them already explained in other sections of the guidance:
· For measures 10 and 11, each individual member of such groups may be considered as beneficiary for the purpose of calculation of the control rate for OTS checks (Art 32(2) of Implementing Regulation)

· For the actual area measurement, OTS checks may be limited to a randomly selected sample of at least 50% of the agricultural parcels. If irregularities are detected, the paying agency (PA) should extend the verification to the 100% of parcels or extrapolate results. 
· For the verification of particular elements of the OTS, the MS may carry out the checks on the basis of a sample. This sample would determine which particular elements of the OTS check will be controlled. If irregularities are detected, the paying agency should extend the verification to the 100% of commitments or extrapolate results. 
· The sampling can be done on eligibility criteria, commitments and other obligations to be checked in the selected population. 

EXAMPLE:

In a certain MS, the AEC measure is implemented through a collective approach. Possible beneficiaries are legally-constituted entities representing individual farmers which are included in an environmentally endangered/protected area. The total population of beneficiaries is 500 collectives. The OTS checks will be planned along the following lines:
1. 5% of the population will be selected from the total number of collectives and not the individual farmers represented by them. Therefore, 25 collectives will be controlled through OTS checks. These 25 collectives represent 250 farms (average 10 farms/collective) and 2500 parcels (average 10 parcels/farm)

2. The actual area measurement would be carried out through a randomly selected sample of 50% of the total number of parcels/beneficiary. This means that for each of the 25 collectives selected, 50% of their parcels will be actually measured.

3. The verification of eligibility conditions, including eligibility criteria, commitments and other obligations, will be carried out through a sample based on risk and random criteria (e.g. 30/70). 
Eventual refusal or withdrawals derived from non-compliances of eligibility conditions will be established at beneficiary level (ie. the collective), according to the system laid down in Art 35 of R640/2014. The collective should define the rules on the sharing of individual responsibility in cases of non-compliance. Therefore, non-compliance with commitments or other obligations should be applied proportionally according to the level of infringement (see section 8.4 of the guidance).
5.3. Non-area or animal-related measures
5.3.1. Minimum control rate

"The expenditure covered by on-the-spot checks should represent at least 5% of the expenditure which is financed by EAFRD and which is to be paid by the paying agency each calendar year. Where  an operation subject to on-the-spot check has received advance or interim payments, these payments shall be counted against the expenditure covered by on-the-spot checks as referred to in the [first paragraph] as the check covers the total cumulative expenditure of the operation.” 

“Only checks carried out until the end of the calendar year in question shall be counted towards the achievement of the minimum level (…)”.“Payment claims found not to be eligible after administrative checks shall  not be counted towards the achievement of the minimum level (..)”.
  

Only checks meeting the full requirements of the sampling and content of on-the-spot checks may be counted towards achievement of the minimum level.

5.3.2. Selection of control sample

The sample of approved operations to be checked should take into account in particular
:

a) the need to check an appropriate mix of types and sizes of operations;

b) any risk factors identified following national or Union checks;

c) the type of operation's contribution to the risk of error in implementation of the rural development programme;

d) the need to maintain a balance between the measures and types of operations;

e) the need to select randomly between 30% and 40% of expenditure.

The intensity, frequency and coverage of on-the-spot checks of different measures is dependent upon the complexity of the operation, the amount of public support to an operation, the level of risk identified by administrative checks, the extent of detailed verifications during the administrative checks, as well as the type of documentation that is forwarded by the beneficiary.

The risk based sample should focus on operations with high aid intensities, operations where problems or irregularities have been identified previously and/or where particular transactions have been identified during the administrative checks that appear unusual and require further examination. For infrastructure projects implemented over several years, more than one on-the-spot check might be required during implementation and at completion.

The sample should be drawn towards the completion of the operations as the on-the-spot checks are generally recommended to be carried out before the final payment and based on the final payment claim. In addition, early sampling if communicated to regional/local level involves a risk to the information security.

The competent authority should keep records describing and justifying the sampling method and a record of the transactions or operations selected for verification. The sampling method should be reviewed each year.

5.3.3. Increase of the control sample

“Where on-the-spot checks reveal significant non-compliances in the context of a support measure or type of operation, the competent authority shall increase the control rate to an appropriate level in the following calendar year for the measure or type of operation concerned.”

5.3.4. Decrease of the control sample
Member States may decide to reduce the minimum level of on-the-spot checks carried out each calendar year (…)  to 3 % of the amount financed by EAFRD.

Member States may reduce that minimum level where the management and control systems function properly and the error rates remain at an acceptable level. Furthermore, Member States are reminded to ensure that all the following conditions are met
:

a) the certification body has delivered an opinion which validates both that the internal control system is functioning properly and that the rate of error found in the random sample checked on the spot does not exceed 2 % for the population concerned for at least the two consecutive years preceding the year where the reduced control rate is intended to apply;

b) the Commission has not informed the Member State in question that it cannot accept the opinion provided by the certification body on the completeness, accuracy and the veracity of the annual accounts of the paying agency, on the proper functioning of its internal control system and on the legality and regularity of the expenditure;

c) the Commission has not informed the Member State concerned in the context of the conformity clearance of weaknesses in the control system of the individual support measure concerned, or

d) the Commission is satisfied in the context of the conformity clearance with the remedial actions taken by the Member State to address the weaknesses in the control system of the individual support measure concerned and has informed the Member State accordingly.

Where the conditions that led to the reduction are no longer met, Member States should immediately revoke their decision to reduce the minimum level of on-the-spot checks. They should apply as of the following calendar year the minimum level of on-the-spot checks.

When a decision to reduce the minimum level at individual support measure level and not at total level of EAFRD is taken, the minimum control rate of 5% can be reduced proportionally to the uptake of EAFRD funds for the support measure(s) concerned.
5.3.5. Content of the on-the-spot check

The on-the-spot check ”shall verify that the operation has been implemented in accordance with the applicable rules and shall cover all the eligibility criteria, commitments and other obligations relating to the conditions for the granting of support, which can be checked at the time of the visit. They shall ensure that the operation is eligible for an EAFRD support.”

Where necessary, the on-the-spot check “shall verify the accuracy of the data declared by the beneficiary against underlying documents.”

“This includes a verification that the payment claims submitted by the beneficiary are supported by accounting or other documents, including, where necessary, a check on the accuracy of the data in the payment claim on the basis of data or commercial documents held by third parties.”

The on-the-spot check ”shall verify that the use or intended use of the operation is consistent with the use described in the application for support and for which the support was granted.”
“Except in exceptional circumstances, duly recorded and explained by the competent authorities, on-the-spot checks shall include a visit to the place where the operation is implemented or, if the operation is intangible, to the operation promoter.”

Where administrative checks are exhaustive and detailed, there are still some elements concerning the legality and regularity of expenditure that cannot be verified through an administrative check. It is therefore essential that on-the-spot checks are carried out in order to check in particular the reality of the operation, delivery of the product/service in full compliance with the terms and conditions of the grant agreement, physical progress, respect for Union rules on publicity etc. On-the-spot checks can also be used to verify that the beneficiary is providing accurate information regarding the physical and financial implementation of the operation.

5.3.6. Control report

Every on-the-spot check should be “the subject of a control report which makes it possible to review the details of the checks carried out. The report shall indicate in particular:

(s) the measures and applications or payment claims checked;

(t) the persons present;

(u) whether notice was given to the beneficiary of the visit and, if so, the period of prior notice;

(v) the results of the checks and, where applicable, any particular observations;

(w) any further control measures to be carried out.”

Under Article 53(3) of the Implementing Regulation, “the beneficiary shall be given the opportunity to sign the report during the check, to attest the beneficiary’s presence at the check and to add observations. Where Member States make use of a control report established by electronic means during the check, the competent authority shall provide for the possibility of an electronic signature by the beneficiary or the control report shall be sent without delay to the beneficiary giving him the opportunity to sign the report and to add possible observations. Where non-compliances are found, the beneficiary shall receive a copy of the control report.” 
5.3.7. Timing of the on-the-spot checks

On-the-spot checks should be planned in advance to ensure that they are effective. Generally, advance notification of the on-the-spot checks should be given in order to ensure that the relevant staff (e.g. project manager, engineer, accounting staff) and documentation (in particular, financial records including bank statements and invoices) are made available by the beneficiary during the check.
Normally on-the-spot checks should be carried out before the final payment for the operation and after reception of the final payment claim. However, in some cases, where the reality of the project may be impossible to determine after the project has been completed, it may be appropriate to carry out on-the-spot checks during its implementation and without prior notice (e.g. training courses, where timesheets for participants and teaching staff should also be verified). This applies especially in case the operations are intangible in nature and where little or no physical evidence remains after their completion (e.g. training courses, workshops, farm and forest visits, use of advisory services).
6. Ex post checks 
Article 52 of the Implementing Regulation defines the requirements as to ex post checks. In particular, that ex-post checks should be carried out on investment operations to verify the respect of commitments pursuant to Article 71 of Regulation (EU) No 1303/2013 or detailed in the rural development programme.

The ex-post checks should cover in each calendar year at least 1% of EAFRD expenditure for investment operations that are still subject to durability commitment (Art. 71) and for which the final payment has been made from the EAFRD. Only checks carried out until the end of the calendar year in question should be taken into account.

The sample for operations to be checked should be based on an analysis of the risks and financial impact of different operations, types of operations or measures. Between 20 and 25% of the sample shall be selected randomly.
Member States may consider relevant to check the invoices provided in support of the payment claims for any indications of discounts, rebates or other advantages and ensure that these are deducted. As these may not be shown on the invoice (for example, a supplier may give a rebate at the end of the year), the checks might require contacting the suppliers and/or check their accounting and bank records.

Undertaking such checks cannot detect and correct all instances of hidden discounts or other advantages but it serves two purposes. Firstly as a deterrent: applicants are less likely to hide discounts if they know that there is a chance it will be checked. Secondly, it provides feedback to the Member State authorities about the incidence of such practices so they can adjust their control systems appropriately.

7. Checks of specific aspects

7.1. Public procurement

Checks in relation to public procurement should aim to verify that Union public procurement rules and related national rules are complied with and that the basic principles of transparency, objectivity, non-discrimination and appropriate disclosure have been respected throughout the entire process.

Checks should be carried out as soon as possible after the particular process has occurred, preferably at the application for support stage, as it is often difficult to take corrective action at a later stage of the checks.  
MS could check public procurement at three occasions:
· Before tendering in order to make sure that the procedure, tender specification etc. is correct;

· After evaluation in order to make sure that the right offer has been selected;

· After the implementation of the project in order to make sure that the implemented project complies with the tender contract]. 

Nonetheless, it is also acceptable if the MS carries such a check only at the very end covering then all aspects.
At the stage of application for support, it should be ensured that all potential applicants are aware of their obligations in this area and that staff has received relevant training. Some Member States have prepared specific guidance on or even templates for the public procurement procedures to be used by the service provider beneficiaries. This is particularly useful and recommendable where the service provider beneficiaries are involved in one-off contracts and lack relevant experience. Guides and explanatory notes on the Community rules for public procurement have been produced by the European Commission and provide useful information and explanations. (http://ec.europa.eu/internal_market/publicprocurement/index_en.htm)
It is essential that suitably experienced and qualified staff should be used to carry out these checks and that detailed checklists are available for use by the staff.

For high value contracts or where the service provider beneficiaries are presumed to be inexperienced in the area of public procurement, competent authorities are recommended to ensure, prior to advertising the contract, that the quality of the tender documents (including the terms of reference) have been verified either by their own experts or by an external expert. Particular attention should be given to verifying that the specifications are well-defined as regards technical, economic and financial capabilities and that appropriate selection and award criteria are to be used.

Examples of particular areas of the tender evaluation and award procedures which Commission audits have identified raising concerns include:

•
the selection and award criteria not being published in the tender notice or tender specifications;

•
use of discriminatory technical specifications or national permits requested at tendering stage;

•
selection and award criteria other than those published being used during the evaluation;

•
inadequate documentation of decisions taken by the evaluation committee;

Examples of particular areas of the contract implementation phase which Commission audits have identified raising concerns include: 

•
supplementary/complementary works awarded directly without being re-tendered;

•
substantial amendment of essential conditions of the contract at implementation stage;

•
no application of the penalties fixed in the tender contract.

Furthermore, the Commission audits found that the award criteria fixed by the contracting authorities may lead to expenditure which is ineligible according to the rural development legislation.
 For measures with high aid intensity, the Commission audits also noticed that certain award criteria may lead to costs which have to be considered as unreasonable (and therefore as ineligible). 

In case the Member States have found non-compliances with the rules of public procurement, the financial corrections towards the service provider beneficiary have to be determined on the basis of the guidelines C(2013)9527 final of 19.12.2013.
7.2. Reasonableness of costs

Member States should have in place adequate systems to assess the reasonableness of the costs. Grants should be awarded ensuring the cost-effective and value-for-money principles. These should in particular, address the following aspects:
· Avoid over-specifications

The prices are not always the only source of unreasonable costs. The grant must be cost-effective in monetary terms and in relation with the policy objectives. Therefore, the specifications of the items must be also assessed in the application for support and support decreased accordingly if they contain unjustified over-specifications.
· Ensure that prices are competitive

There are several methods to assess that prices are reasonable: comparison of different offers, expert(s) opinion or reference price lists. Whatever method, or combination of them, is used, it should give sound assurance that they are able to assess that the prices are market based.
Public procurement procedures do not necessarily guarantee per se that reasonableness of cost has been achieved. 

· Control the impact on the costs of changes in the project

When changes are introduced in the project during the implementation, the impact on the costs should be reassessed during the phase of the payment application. The costs finally incurred by the beneficiary might not represent the best value for money.

· Proportionate systems depending to the amount at risk

Administrative and OTS checks should be able to differentiate between higher risk-projects from projects under which the amount at risk is not significant. Control systems that increase proportionately the level of assurance depending on the amount at risk should be considered by national authorities. Particular attention should also be paid to projects with high aid intensity.
In Annex 1, a comprehensive checklist developed by ECA to assess the design of control systems in relation to the risks associated with rural development costs has been included. 

7.3. State aid 

Article 81(1) of RDR specifies that the Treaty provisions as to aid granted by Member States
 do not apply to payments made by Member States pursuant to, and in conformity with, the RDR, or to additional national financing
 within the scope of Article 42 TFEU. 

Where any support constitutes State aid, and where it is not exempted from State aid rules, Member States should provide for an adequate State aid clearance, which can take the form of Commission approval decision following notification to the Commission, block exemption or compliance with the applicable de minimis rule.
The main compliance tests with State aid rules are recommended to be carried out during the administrative checks on applications for support. In addition, complementary tests could be carried out during the administrative checks on payment claims and during on-the-spot checks. 
For instance:

•
in respect of the general de minimis rule
, it is possible to check the beneficiary's accounts to ensure that the total amount of EUR 200 000 de minimis aid threshold is not exceeded in three fiscal years and to verify the other conditions of the Regulation (e.g. where a farmer is active in the non-agricultural sector and in the primary production sector at the same time, it is ensured that there is a separation of activities or distinction of costs so that the activities in the primary agricultural sector do not benefit from the general de minimis aid)

•
in respect of the block exemptions, particular attention should be paid to the definition of the SMEs, to the common provisions applicable to all kind of measures (incentive effect, etc) and the specific provisions for the different categories of aid (maximum amounts, maximum intensity, eligible costs, etc)

•
in respect of notified and Commission approved aid, the conditions as laid down in the Commission approval decision could be checked.

Example of most common issue identified by the Commission in the area of State aid: 

•
lack of verification of de-minimis rules.

7.4. Simplified costs options

For the unit costs and lump sums, the administrative check on payment claim should check whether the conditions for reimbursement set in the agreement between the beneficiary and competent authority have been met, that the agreed methodology has been correctly applied and whether the operation is not totally outsourced. Declared quantities/proof of completion of the operation should be certified by the beneficiary, justified and archived in view of future verifications and audits
.

In case of flat rate financing the verification should check whether:

•
costs have been correctly allocated to a given category; 

•
there is no double declaration of the same cost item; 

•
the flat rate has been correctly applied; 

•
the amount charged based on flat rate has been proportionally adjusted if the value of the category of costs to which it was applied had been modified; and 

•
the operation is not totally outsourced.
Simplified cost options used under the programme must follow the requirements provided for under Article 62(2) of Regulation 1305/2013, this meaning that a certificate confirming the adequacy and accuracy of the method to establish the calculations should be submitted with the RDP.  

For more information under this topic, please see Guidance document on Simplified Cost Options under the ESI Funds. 

7.5. Financial instruments, revenue-generating operations and equality and non-discrimination
Please see relevant parts of the guidance document on management verifications to be carried out by Member States on operations co-financed by the Structural Funds, the Cohesion Fund and the EMFF for the 2014-2020 programming period
.

8. Reductions, withdrawals and penalties
8.1. General

The delegated regulation lays down common rules applicable to direct payment scheme and rural development measures within the scope of IACS. This section summarise the main rules and core principles without aiming to be exhaustive. The overviews provided are without prejudice to the legal text. Article 18 of the delegated regulation lays down rules for the basis of calculation in respect of area-related payments and Article 19 of the same regulation the administrative penalties to be applied in cases of over-declaration. In addition, Article 16 regulates the consequences of non-declaration of all areas.
As regards animal-related measures, Article 30 of the delegated regulation defines the basis for calculation and Article 31 of the same regulation the administrative penalties. 
Principles how refusals and withdrawals of support and administrative penalties should be applied for non-compliance with eligibility criteria, commitments and other obligations other than the over-declaration of the areas or number of animals are laid down in Article 35 of the delegated regulation. Furthermore, Article 63 of the implementing regulation lays down rules how over-declarations of expenditure incurred should be handled.
8.2. Area-related measures

Reductions

"If the area of a crop group determined is established to be greater than the area declared in the payment claim, the area declared shall be used for the calculation of aid".
 Crop group means areas declared for the purpose of a support measure for which the same rate of support is applied.
"If the area declared in the payment claim exceeds the area determined for a crop group, the support shall be calculated on the area determined for that crop group. However, if the difference is less than or equal to 0.1 hectare, the area determined shall be set equal to the area declared. This should not apply where that difference represents more than 20% of the total area declared for payments"
. In the calculation only over-declarations of areas at the level of a crop group should be taken into account. This means that over- and under-declarations of areas inside of a crop group can compensate each other.

Administrative penalties

If the beneficiary leaves agricultural parcels undeclared and if that area is more than 3% of the area declared, the overall amount of area-related support should be reduced by up to 3% depending on the severity of omission.

Article 19(1) of Delegated Regulation prescribes administrative penalties: "If, in respect of a crop group (…)  the area declared for the purposes of any area-related (..) support measures exceeds the area determined (…) , the aid shall be calculated on the basis of the area determined reduced by twice the difference found if that difference is more than either 3 % or two hectares, but no more than 20 % of the area determined.  If the difference is more than 20 % of the area determined, no area-related (..)  support shall be granted for the crop group concerned."
Where "the difference is more than 50 %, no area-related (…) support shall be granted for the crop group concerned. Moreover, the beneficiary shall be subject to an additional penalty equal to the amount of aid or support corresponding to the difference between the area declared and the area (…)" 

8.3. Animal-related measures
Reductions
Article 30 of the delegated regulation describes the applicable rules. " In no case (…) support shall be granted for a number of animals greater than that shown in the aid application or in the payment claim." Granting of support should be limited to the number of animals shown in the payment claim. 
"Animals present on the holding shall only be considered as determined if they are identified (…) in the payment claim." 
If the number of animals declared exceeds that determined as a result of administrative or on-the-spot checks, the support should be calculated on the basis of animals determined. Article 30(4) and (5) of the delegated regulation define how loss of ear tags of bovine and ovine or caprine animals are handled.

Administrative penalties

Article 31 of Delegated Regulation describes the administrative penalties for animal-related support measures: if no more than three animals are found with non-compliances, the support should be reduced by the percentage calculated by dividing the number of animals found with non-compliances by the number of animals determined. The same applies in case more than three animals are found with non-compliances, but the percentage calculated is not more than 10%.

If the percentage is more than 10% but not more than 20%, the support should be reduced by twice the percentage. If the percentage is more than 20%, no support should be granted under the support measure for the claim year concerned.  

If the percentage is more than 50%, no support should be granted under the animal-related measure concerned. Additional penalty equalling to the amount of support based on the difference between the number of animals declared and the number of animals determined shall also be applied.
8.4. Non-compliance with eligibility criteria other than the size of area or number of animals, commitments or other obligations

Delegated Regulation lays down in its Article 35 specific provisions for the refusals, withdrawals and penalties for non-compliance with the eligibility criteria other than the size of area or number of animals, commitments and other obligations. 
Eligibility criteria are non-paid pre-enter conditions to be fulfilled both when entering into the scheme and normally to be respected throughout the duration of the commitment (with the exception of the age limit for young farmers, for example). In case of non-compliance with eligibility criteria, 100% refusal or withdrawal will always apply. Where earlier payments are made to the operation concerned, these need also to be recovered.

The purpose of the eligibility criteria should be just to target the measure/operation in well-justified basis for certain types of beneficiaries and operations.

Commitments are actions the beneficiary undertakes to carry out and for which he is paid for. Other obligations are requirements applicable for the rural development measure that the beneficiary needs to respect, but for which he is not paid for, except for greening.

In case of non-compliance with commitments and/or other obligations, partial or full refusal or withdrawal should be applied. Withdrawals mean that the support paid earlier, in the form of advances or interim/annual payments has to be recovered from the beneficiary. Refusals mean that the amount claimed in the payment claim will be partially reduced or not paid at all.

Non-compliances are classified under two categories which have different effects on the refusals and withdrawals:

1.
The support claimed should not be paid or shall be withdrawn in full where the eligibility criteria are not complied with.

2.
The support claimed should not be paid or shall be withdrawn in full or in part where the following commitments and other obligations are not complied with:

(a) commitments established in the rural development programme; or

(b) where relevant, other obligations of the operation established by Union or national law or established in the rural development programme, in particular public procurement, State aid and other obligatory standards and requirements.

"When deciding on the rate of refusal or withdrawal of support following the non-compliance with the commitments or other obligations (…), the Member State shall take account of the severity, extent, duration and reoccurrence of the non-compliance related to conditions (…)". 

The delegated regulation defines the essence of those above principles:

"The severity of the non-compliance shall depend, in particular, on the importance of the consequences of the non-compliance, taking into account the objectives of the commitments or obligations that were not met."
"The extent of the non-compliance shall depend, in particular, on its effect on the operation as a whole."
"The duration shall depend, in particular, on the length of time for which the effect lasts or the possibility of terminating this effect by reasonable means."
" The reoccurrence shall depend on whether similar non-compliances have been found earlier during the last four years or during the whole programming period 2014-2020 in case of the same beneficiary and the same measure or type of operation or in the case of the programming period 2007-2013, the similar measure."
It is recommended that the competent authority would set certain criteria (in most cases a percentage) for withdrawals for each type of non-conformity with the commitments and other obligations. The magnitude of such withdrawals should be high enough to act as deterrent effect for non-compliances.
8.5. Over-declaration of the expenditure in the case of non-area and non-animal related measures
Article 63 of the implementing regulation defines rules for undue payments and administrative penalties in case there is over-declaration of expenditure. It is applicable only for non-area and animal-related measures.
It is important to notice the difference of the administrative checks under Article 63(1) and the on-the-spot checks under Article 63(2). Administrative checks are to be carried out at the level of each payment claim. On the contrary, it is required that on-the-spot checks cover the cumulative expenditure of the whole operation concerned. The second sub-paragraph of Article 51(1) of the implementing regulation makes also reference to advance and interim payments that the operation has received.

Another thing to notice is that the denominator when calculating the results of the on-the-spot checks covers the total eligible expenditure of the operation deemed to be eligible whereas the numerator covers the ineligible expenditure of the on-the-spot and administrative checks as a whole.. This method takes into account that the ineligible expenditure found in the administrative check of the possible previous payment claim has already been deducted from that payment claim.

In this regard Annex 2 provides calculation example(s) in case there are two payment claims and on-the-spot check before the payment of the second claim.
8.6. Interaction between Article 35 of the delegated regulation and Article 63 of the implementing regulation

There can be situations where there is need to make reductions due to non-conformity with the eligibility conditions under Article 35 of the delegated regulation although the payment claim itself is perfectly correct and there are no undue payments under Article 63 of the implementing regulation. The same is true vice versa. 
However, there can be situations where there are non-compliances with the eligibility conditions and the payment claim contains ineligible expenditure. In these situations reductions under both articles apply independently. However, of course if reductions due to non-compliance with eligibility conditions lead to full withdrawal (refusal or recovery) of the support, there cannot be additional reductions or administrative penalties due to ineligible expenditure in the payment claim as the administrative penalty under Article 63 should not go beyond full withdrawal of the support.

Taking into account that reductions due to non-compliance with commitments and other obligations should be carried out from the eligible expenditure, withdrawals for non-area and animal-related measures under Article 63 of the implementing regulation should be carried out first and then withdrawals under Article 35 of delegated regulation.
8.7. Suspending the support
Article 36 of Delegated Regulation specifies the rules on suspending the support. “The paying agency may suspend the support relating to certain expenditure where a non-compliance resulting in an administrative penalty is detected.”(..) “The paying agency may only suspend support where the non-compliance does not prejudice the achievement of the overall purpose of the operation concerned, and if it is expected that the beneficiary is able to remedy the situation during the maximum period defined.”
“The suspension shall be lifted by the paying agency as soon as the beneficiary proves to the satisfaction of the competent authority that the situation has been remedied. The maximum period of suspension shall not exceed three months.” A shorter maximum period may also be set “depending on the type of operations and the effects of the non-compliance in question”.

Therefore, suspending the support can only be applied in cases where commitmens and/or other obligations are not fulfilled and the beneficiary is expected to be able to correct the non-compliance. If the beneficiary cannot remedy the situation during the maximum period defined, the administrative penalty should be applied.
8.8. Force majeure and exceptional circumstances

Non-exhaustive list of categories of force majeure and exceptional circumstances that Member States may recognise is established in Article 2(2) of Basic act.

In particular, the following categories are listed:

(a) the death of the beneficiary;

(b) long-term professional incapacity of beneficiary;

(c) a severe natural disaster gravely affecting the holding;

(d) the accidental destruction of the livestock buildings on the holding;

(e) an epizootic or a plant disease affecting part or all of the beneficiary's livestock or crops respectively;

(f) expropriation of all or large part of the holding if that expropriation could not have been anticipated on the day lodging the application.

The beneficiary has to notify cases of force majeure or exceptional circumstances in writing to the competent authority, with relevant evidence to the satisfaction of the competent authority, within fifteen working days from the date on which the beneficiary or the person entitled through him is in a position to do so.

These notifications need to be scrutinized case-by-case. The European Court of Justice has established essential elements of the principles of force majeure. According to its settled case law (e.g. ECJ of 15 December 1994, case C-195/91 P,

Bayer, ECR 1994,1-5619, paragraph 32), force majeure contains two elements – an objective and a subjective element. The objective element relates to the occurrence of abnormal circumstances unconnected with the trader in question; the subjective element relates to the obligation to guard against the consequences of the abnormal event without making unreasonable or excessive sacrifices.

Furthermore, the ECJ consistently held that the precise meaning of force majeure in a particular case must be determined by reference to the legal context in which the concept is intended to operate. 

In general, for rural development measures there is no withdrawal of the support nor need for reimbursement in case of force majeure or exceptional circumstances. However, for measures for which the support is based on the calculation of the income foregone and additional costs incurred from the commitment itself, the effect of the force majeure or exceptional circumstance depends on the time it takes place. Therefore, Article 4(1) of Delegated Regulation specifies that for Agri-environment-climate, Organic Farming, Animal welfare and Forest-environment measures the withdrawal should be proportional. Withdrawal should concern only those parts of the commitment for which additional costs or income foregone did not take place before the force majeure or exceptional circumstance occurred. No withdrawal applies in relation to the eligibility criteria and other obligations and no administrative penalty apply. 

In practise the effect of force majeure or exceptional circumstance should be defined for each of these four measures or types of operations under them. Calculation could include certain fixed cost element and transaction costs which would be always payable despite force majeure or exceptional circumstance. The rest of the withdrawal should be based on variable costs and depend on the time force majeure or exceptional circumstance occurred. The effect should be established based on the original calculations of income foregone and additional costs incurred. For example in many cases the income foregone is due to lower yields compared to conventional production. So if the force majeure or exceptional circumstance occurs before harvest or grazing period and prevents it taking place, there is no additional income foregone from that part of the commitment which should be compensated, so the support should be proportionally reduced.
ANNEX I: Checklist developed by the ECA to assess the design of control systems in relation to the risks associated with rural development costs

	Risk
	Design feature

	Over-specification
	1. Restrict the eligibility to the costs of a standard specification where there are many similar projects or common types of expenditures

	
	2. Evaluate the proposed costs to ensure that specifications are reasonable

	
	(a) Make standard calculations and compare to benchmarks to quickly identify applications that are over-specified

(b) Evaluate if costs are reasonable against cost-effectiveness or value-for-money criteria

(c) Document assessments of whether specifications are reasonable and the basis for this, whether comparison with other projects, technical evaluation, or common-sense judgment

	
	(d) If grants are not based on the lowest valid offer, establish clear criteria for establishing whether the costs of the higher offers are reasonable; document the evaluation of the extra costs involved

	
	(e) Use independent expert opinions for assurance that specifications are reasonable, particularly where projects present risks because of their size, technical complexity or lack of comparative information

	Uncompetitive prices
	3. Where feasible, set maximum costs or use simplified cost options and periodically check that they do not exceed generally available market prices

	
	4. Compare the prices of the items applied for to independent data

	
	(a) Where justified by the risk, use market research to get independent comparative price information for individual projects

	
	(b) When using reference price databases, use real market prices (or apply a coefficient to suppliers’ list prices); update prices periodically and ensure they reflect any large regional differences

	
	(c) Define clear rules and criteria for when the price applied for exceeds the reference to establish whether the higher costs are reasonable; document the evaluation of the extra costs involved; if a percentage variation from reference prices is automatically accepted, ensure that the percentage used can be justified in relation to real market prices


	
	5. Design safeguards against manipulation and fraud when evaluating offers from suppliers

	
	(a) If only one offer is received or if the offers received are not comparable, use alternative methods to check that the prices are reasonable

	
	(b) Design measures to deter, prevent, detect and correct any manipulation to favour a particular supplier

(c) Follow the Commission’s guidance to prevent and detect fraud

	
	(d) When public procurement does not result in several competitive offers, or if the procedures followed are flawed take additional steps to ensure that the costs are reasonable

	
	6. Use independent expert opinions to get valuable assurance where this is cost-effective

	
	(a) When judgement on the reasonableness of costs is required, use expert opinion or that of an evaluation panel to get additional certainty that the decision is well-founded

	
	(b) Refer higher-risk cases to internal or external experts

	Project changes
	7. Design control systems to detect and check significant changes to the project made after the grant has been approved to ensure that the costs are still reasonable

	
	(a) Require a clear breakdown of costs both in the grant application and payment claim; specify costs in the grant agreement at the same level of detail at which they were checked

	
	(b) Set clear rules and procedures to check that the costs of material changes from the approved project costs are reasonable and that any savings are not used for gold-plating 

	
	8. Design rules to deter concealment of discounts, rebates or other advantages given by the supplier that lower the real cost

	
	(a) Require explicit declaration in payment claims of discounts, rebates or other advantages

	
	(b) Make additional on-the-spot checks for a sample of payments to detect hidden discounts, rebates or other advantages

	Relationship to  the risks
	9. Where the likelihood and potential impact of risks is low, design control systems that minimise the administrative burden

	
	10. Increased the requirements and checks for high-value items, projects with high aid-rates and other risk factors


ANNEX II: Examples on application of reductions and penalties
	Abbreviations used in tables
	
	
	

	PC
	payment claim
	
	
	

	AC
	administrative check
	
	
	

	OTSC
	on-the-spot-check
	
	
	

	
	
	
	
	
	

	Example 1: Two payment claims, no OTSC or no additional findings in OTSC:
	 
	 

	
	
	
	
	
	

	 
	 
	 
	Payment claim 1
	Payment claim 2
	Sum

	
	
	
	
	
	

	March 2015
	Payment claim 1
	Amount a) applied for
	100.000 €
	 
	 

	 
	AC
	Amount not eligible
	9.000 €
	 
	9.000 €

	 
	 
	Amount b)
	91.000 €
	 
	 

	 
	 
	Difference
	9,9%
	 
	 

	 
	 
	Reduction after AC
	9.000 €
	 
	 

	 
	 
	Administrative penalty
	0 €
	 
	 

	June 2015
	Payment
	Amount paid payment claim 1
	91.000 €
	 
	91.000 €

	
	
	
	
	
	

	Sept. 2015
	Payment claim 2
	Amount a) applied for
	 
	100.000 €
	 

	 
	AC
	Amount not eligible
	 
	11.000 €
	11.000 €

	 
	 
	Amount b)
	 
	89.000 €
	 

	 
	 
	Difference
	 
	12,4%
	11.000 €

	 
	 
	Reduction after 2nd AC
	 
	 
	11.000 €

	 
	 
	Administrative penalty
	 
	 
	11.000 €

	Dec. 2015
	Payment
	Amount paid payment claim 2
	 
	 
	78.000 €

	
	
	
	
	
	

	 
	 
	Amount paid all payment claims
	 
	 
	169.000 €

	
	
	
	
	
	

	NB: Administrative checks are carried out at payment claim level (Art. 63(1) R809/2014)
	

	and possible findings on the administrative checks of the second claim are compared against that claim only.

	
	
	
	
	
	

	
	
	
	
	
	

	Example 2: Two payment claims, OTSC carried out before the final payment with additional findings on both claims:

	 
	
	
	
	
	

	 
	 
	 
	Payment claim 1
	Payment claim 2
	Sum

	March 2015
	Payment claim 1
	Amount a) applied for
	100.000 €
	 
	 

	 
	AC
	Amount not eligible
	9.000 €
	 
	9.000 €

	 
	 
	Amount b)
	91.000 €
	 
	 

	 
	 
	Difference
	9,9%
	 
	 

	 
	 
	Reduction after AC
	9.000 €
	 
	 

	 
	 
	Administrative penalty
	0 €
	 
	 

	June 2015
	Payment
	Amount paid payment claim 1
	91.000 €
	 
	91.000 €

	
	
	
	
	
	

	Sept. 2015
	Payment claim 2
	Amount a) applied for
	 
	100.000 €
	 

	 
	AC
	Amount not eligible
	 
	9.000 €
	9.000 €

	 
	 
	Amount b)
	 
	91.000 €
	 

	 
	 
	(Determination of administrative penalty postponed as operation subject to OTSC)
	 
	 
	 

	 
	 
	Reduction after AC
	 
	9.000 €
	 

	Oct. 2015
	OTSC
	Amount not eligible
	8.000 €
	8.000 €
	16.000 €

	 
	 
	Amount b)
	83.000 €
	83.000 €
	166.000 €

	 
	 
	Difference
	 
	 
	15,1%

	 
	 
	Reduction after 2nd AC and OTSC
	 
	 
	25.000 €

	 
	 
	Administrative penalty
	 
	 
	25.000 €

	Dec. 2015
	Payment
	Amount paid payment claim 2
	 
	 
	50.000 €

	
	
	
	
	
	

	 
	 
	Amount paid all payment claims
	 
	 
	141.000 €

	
	
	
	
	
	

	OTSC are to be carried out before the final payment for the operation, Furthermore, on the basis of Article 63(2), 

	for OTSC the cumulative expenditure has to be taken into account. Therefore, the numerator of the second claim

	after OTSC is 9,000€+8,000€+8,000€ and denominator 83,000€+83,000€. Administrative penalty is 25,000€.

	OTSC doesn't reopen the results of the first administrative check, it just takes into account the total eligible

	amount, against which the non-eligible amount is compared to.
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� See, in particular, Articles 41 and 43 of Implementing Regulation


� See, in particular, Article 43(1)(c) of Implementing Regulation


� Article 41 (2) and 43(2) of Implementing Regulation


� Article 26(1) of Implementing Regulation


� Article 26(3) of Implementing Regulation
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�  Article 51(1) of Implementing Regulation
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