IN THE HIGH COURT OF GUJARAT AT AMEDABAD

                          Dist. Ahmedabad City 

Special Civil Application No.  18793 /2007

In the matter of Articles 14 and 226  of the Constitution of India;

        

            And

In the matter of sections 139, 139C and 139D of the Income Tax Act, 1961;








  And

In the matter of IT (4th Amendment) Rules, 2007 dated 14-5-2007; 

 

And


In the matter between:

1.
All Gujarat Federation of Tax Consultants, 

having its office at


Narayan Chambers, Nehru Bridge,


Ahmedabad – 380 009.

2.
Income Tax Bar Association,


having its office at Aaykar Bhavan, 

Ashram Road,


Ahmedabad-380 009.

3.
Income Tax Appellate Bar Association,


having its office at Neptune Towers,  


Nehru Bridge, Ahmedabad-380 009.

4.
Tax Advocates Association,


having its office at Narayan Chambers, 

Nehru Bridge,


Ahmedabad.

5.
M/s. Bhagwati Krupa,


a Partnership Firm having  its office at


2, Business Centre, Pattharkuva,


Relief Road,


Ahmedabad – 380 001.

…         Petitioners

Versus

1.
Union of India,


notice to be served through 


the  Secretary to the 


Government of India,


Ministry of Finance, 


Government of India, North Block,


New Delhi 110 001.

2.
Central Board of Direct Taxes,


having its office at  North Block, 

New Delhi - 110 001.

3.
Chief Commissioner of Income Tax, 

Gujarat I, having his office at 

Aaykar Bhavan, Ashram Road,

Ahmedabad –380 009.

…       Respondents

MOST RESPECTFULLY SHEWETH:

[1]
This Petition challenges the validity and constitutionality of Income Tax (4th Amendment) Rules, 2007 dated 14-5-2007 prescribing forms of Income tax Returns Form Nos.  ITR 1 to 5 for A.Y. 2007-08 on the ground that the same are highly arbitrary, unreasonable and virtually impossible of compliance by the assessees who are required to fill in the said Income Tax Returns. The  said new Returns  are  required  to  be  filed  by  31-7-2007.

[2]
The facts material for the purposes of this Petition are as follows:-

[3]
The 1st Petitioner is a Federal Body consisting of various tax consultant associations in the State of Gujarat  and a large  number  of  Chartered  Accountants and  Tax  Advocates. 

[4]
The 2nd Petitioner is an Association consisting of Chartered Accountants, Advocates and Income Tax Practitioners. 

[5]
The 3rd Petitioner is an Association of Chartered Accountants and Advocates, primarily appearing before the Income Tax Appellate Tribunal, Ahmedabad Benches. 

[6]
The 4th Petitioner has as its members, Advocates carrying on the profession in the field of direct and indirect tax laws operating in the State of Gujarat.

[7]
The objects of the above Four Petitioner Associations are to  bring  awareness amongst assessees and tax practitioners about the various complexities in the matter of  direct  taxes and particularly to hold meetings, seminars, study circles and conferences for the said purposes including educating the assessees with various aspects of direct tax laws and its compliance and inform and  educate  the assessees about  the various administrative and legal complexities in the working of direct tax laws.

[8]
The 5th Petitioner is a Partnership Firm engaged in the business of Trading  in Textiles  and is regularly assessed to Income-tax.

[9]
The 1st Respondent, Union of India, Ministry of Finance is concerned with, inter alia, the administration of direct tax laws through the 2nd Respondent, Central Board of Direct Taxes, which is the apex body at the level of Government of India concerned with and in charge of the administration of direct tax laws and is empowered to make rules under the direct tax laws and is incharge of the administration of the Income Tax Department. The 3rd Respondent is incharge of the administration of Income-tax Department in the State of Gujarat.

[10]
Under the provisions of Section 139 the  Income Tax Act, 1961 (‘the Act’ for short), Return of income is required to be filed by various classes of assessees within the period prescribed by the said section. Rule 12 of the Income-tax Rules (‘the Rules’ for short) prescribed the Forms for Income-tax Returns. Since 1998, a simple  form of Income-tax Return known as ‘Saral’ consisting of only one page  for  all  non  corporate  assessees  was  in   force until the above – referred new I.T. Return forms ITR 1 to 5, running from a minimum of 5 pages (for salary and interest earners) to a maximum of 24 pages (for Firms), came to be recently notified in May, 2007.  The earlier ‘Saral’ assumed  that name, since an assessee  could just attach  a brief computation of income to support his tax return with appropriate notes. ‘Saral’, made it  possible for an assessee to just fill up some relevant columns of his tax return within a couple of minutes, attach a few relevant  enclosures in support and sign off the same to file it with the Income-tax Department.  Hereto annexed is the ‘Saral’ form  marked as  Exhibit A.

[11]
The 2nd Respondent however issued Notification No. SO 762(E) dated 14-5-2007, being Income Tax (4th Amendment) Rules, 2007 substituting Rule 12 for the earlier Rule 12 in force till 13-5-2007. The amendment came into operative effect from 14th day of May 2007, i.e for all Income-tax Returns due to be filed for the current Assessment  Year 2007-08. Under the said substituted Rule 12, 8 forms for income tax return being ITR 1 to ITR 8 have been prescribed for different kinds of assessees.  So far as the present Petition is concerned, challenge is to the constitutionality and legality of Forms ITR 1 to ITR 5 which  deal with non corporate assessees. Hereto annexed as Exhibit B is a copy of the said Notification dated 14-5-2007 notifying  the new Rule 12.

[12]
Under Section 139C of the Act, as introduced by the Finance Act, 2007, the 2nd Respondent has been authorized to dispense with furnishing  of documents etc. with  the Income-tax Returns and under Section 139D, also  introduced by the Finance Act, 2007, the 2nd  Respondent has been empowered to provide for filing of returns in electronic form.

 [13]
Instructions 4 at the end of the aforesaid new Income-tax Return  forms provides as follows:-


“No document (including TDS/TCS certificates, report of Audit) should be attached to this form. Official receiving the return has been  instructed  to  detach  all  documents  enclosed with this form and return  the  same  to  the assessee. 

[14]
Instruction 12(1)(i) at the end of the aforesaid new Income-tax Return forms provides as follows :-

“All items must be filled in the manner indicated therein; otherwise the return maybe  liable to be held defective or even invalid”.

[15]
 Hereto annexed & marked Exhibit C  is Form ITR – 4 as an illustrative form.

[16]
It may be noted that :

[i]
Form ITR 1 is prescribed for individuals having income from salary / pension / family pension and interest and runs into closely printed 6 pages including the instructions.

[ii]
Form ITR 2 is prescribed for individuals and HUFs not having income from business or profession and runs into closely printed 12 pages.

[iii]
Form ITR 3 is prescribed for individuals / HUFs being partners in firms and not carrying out business or profession under any proprietorship runs into closely printed 14 pages.

[iv]
Form  ITR 4 is prescribed for individuals and HUFs having income from proprietory business or profession  and runs into closely printed 30 pages.

[v]
Form ITR 5 is prescribed for firms, AOPs and BOIs and runs into closely printed 32 pages.

[17]
It is submitted that:

[a]
various parts of the said forms are in conflict with the provisions of the Act and the Rules.

[b]
The forms prescribed require voluminous details, which are virtually impossible to be filled in the returns and require mutilating, splitting and reconstructing assessee’s accounts, also require compilation of  complex and minute details after the previous year is already over and further require calling of details from third parties before filing the return.

[c]
The new forms have been prescribed by Notification on and from 14-5-2007 i.e nearly 6 weeks after the end of the accounting year and these are required to be filed on or before 31-7-2007. It is pertinent to point out that until early July, 2007, these forms were not even available from Income Tax Offices and it is only since the last few days that the software for electronic filing of the new Tax Returns has been put up on the website of the Income-tax Department.

[d]
Unlike the earlier ‘Saral’, the aforesaid new tax returns cannot be filled in by common taxpayers without  engaging the  services of tax practitioners and involving  considerable resources of time, energy and money. Very little time is left to comply with the mandatory provisions of section 139 relating to filing of returns on or before the 31st July, 2007.

[18]
Thousands of small business proprietors and self employed professionals, who had quite comfortably learnt to file their own one page tax returns  on the basis of their simple accounts, are bound to be now foxed with the  challenge of  filling up the  20 pages of ITR – 4.  And an  assessee just cannot make any headway until he has patiently invested time to read and re-read the elaborate  10 pages of instructions accompanying the return which  aim at guiding him through the haze and maze of how to fill in the  2 parts of the return, with 5 sub-divisions, 32  schedules and a several hundreds of columns seeking  intricate figurative information from his accounts.  Moreover, he is required  to submit data by referring the various codes as applicable in his case, return code, business code, tax code and AIR code. 


[19]
Some of the glaring and obvious defects, anomalies and lacunas in the Income Tax forms are listed hereunder, though the same are not exhaustive but only illustrative:

[i]
New rule 12 and prescribed forms do not permit any annexure to be attached to the return and the return itself has to contain the said details. Under Section 184 of the Act, the return of a new or reconstituted partnership firm has to be mandatorily accompanied by a certified copy of the instrument of partnership while Form ITR 5 prohibits the enclosure of any documents.

[ii]
Under Section 40(b) of the Act,  in  the  course  of  assessment of a firm, payments of remuneration to a working partner or interest on capital to any partner are allowed to be deducted in computing the  total income only if they are in accordance with the terms of the partnership deed, a certified copy of which is required to be filed u/s. 184.  However, as pointed out above, the return in Form ITR 5 prohibits  the filing of such a certified copy. Petitioner No. 5 M/s. Bhagwati Krupa, a Partnership Firm, which came to be reconstituted during the previous year 2006-07 and is entitled  to claim deduction  under Section 40(b) in respect of payment of interest to partners and remuneration  to its working  partners, is directly affected by the above-referred  anomaly and has therefore preferred this Petition before the Hpn’ble Court.

 [iii]
Whereas under the earlier ‘Saral’, an assessee could just attach his Balance Sheet and Profit & Loss Account alongwith the Return, the new Forms ITR 4 and  5 under Part A prescribe for presentation of accounting details of the Balance Sheet and Profit & Loss  Account to be incorporated in the return itself in a highly unconventional format, running into few hundred columns.  Quite surprisingly, under  ITR 4 and 5 pertaining to a proprietor or a firm,  data has been asked on items like reserves and surplus, deferred tax asset, etc. which are in the exclusive realm of corporate accounting. Accounts presentation under the new returns has been made even more cumbersome, with  the assessee being asked to give figures of net purchases and sales after separating individual taxes such as excise, service tax, customs, sales tax, VAT, and other local levies such as  octroi etc. It is common knowledge that the accounts of an assessee carrying  on business do not separate or segregate  such taxes and  duties, but the same are included in the bills or invoices and gross amounts in the  aggregate are mentioned. It would be virtually impossible to segregate these items in respect of hundreds and thousands of invoices during the short time available before  filing the new return, more particularly when the assessee had no notice in regard to this requirement until the end of the accounting year 2006-07.

[iv]
An assessee may be carrying on different business, each having its separate Balance Sheet and Profit & Loss Account.  However, the format of the Balance Sheet and Profit & Loss Account in the return requires aggregating  itemwise details of various businesses which would present an extremely weird and illogical picture, not serving any meaningful purpose for the Income-tax Department.

[v]
In Schedule 80G column (C) under ITR 4  and 5,  dealing with donations entitled to 50% deduction, PAN of donee is required to be furnished.  It is common knowledge that the donation  receipts issued by the donee institutions never contain their PAN and it would be extremely difficult, if not impossible for and  assessee to obtain the same, more particularly when the relevant accounting year 2006-07 is already over.

[vi]
As pointed out hereinbefore, under instruction 12 of the new Tax Returns, all items must be filled in the manner indicated, otherwise the return may be liable to be held defective or even invalid.  This creates serious  threat for an assessee, who would be required  to face dire consequences if he does not comply strictly with the furnishing of the virtually impossible  to comply information and data.  It would indeed be ironical if an assessee, who is truly and honestly declaring his total income, comes to be  penalized on account of his Tax Return being treated as defective or invalid under such circumstances.

[vii] Para 9(a) of Part A-OI  under ITR 4 and  5 requires the assessee to mention the amount debited to the Profit & Loss Account to the extent disallowable  u/s. 40A(2)(b).  If reference is made to Section 40A(2)(b), such disallowance  is required to be made by the Assessing Officer, if he is of the opinion that the expenditure incurred by the assessee is excessive or unreasonable having regard to the fair market value of the goods, services or facilities.  In this context, how can an assessee be expected to step into the shoes of the Assessing Officer and himself be called upon to determine and show in the return what might be disallowable in the opinion of the Assessing Officer?

[viii]
In Schedule DOA in form ITR 4 and  5, “Depreciation on Other Assets”, items 12 and  13 dealing with additional depreciation are meaningless, as no additional depreciation is allowable except on plant and machinery which is covered under the preceding Schedule DPM.

[ix]
Schedule CG –A, in the new Return Forms dealing with short term capital gains has a column providing for exemption under various Sections such as  54, 54EC, 54F.  In fact, short term capital gains are not eligible for any exemption under the above – referred Sections.

[x]
Such grave errors of law as pointed out hereinabove are bound to baffle an ordinary assessee and create uncalled for confusion.

 [20]
In response to strong representations against the complex and cumbersome cash flow statement for  individuals and HUFs, as proposed to be introduced last year,  the same has been fortunately withdrawn  under the new format of ITR 1 to 4.  However, such assessees have now been required to furnish information with regard to high value transactions, which are reported to the Tax Department through Annual Information Returns (AIR) filed by banks, credit card companies, mutual funds, property registrars  etc. The following are the 8 categories of  AIR transactions to be reported.

· Cash  deposits in any bank savings account of Rs. 10 lakhs or more in a year.

· Credit card payments of Rs. 2 lakhs or more in a year.

· Purchase of  mutual fund unit of Rs. 2 lakhs or more in a year.

· Purchase of bonds or debentures of a company of Rs. 5 lakhs or more in a year.

· Acquisition of shares of a company of Rs. 1 lakh or more.

· Purchase of an immovable property valued at Rs. 30 lakhs or more.

· Sale of an immovable property valued at Rs. 30 lakhs or more.

· Investment of RBI  Bonds of Rs. 5 lakhs or more in a year.

In the above context all assessees would now be required to carefully report this information under their new tax returns  to be filed now, since any mismatch in this regard  with the AIRs on the Department’s record is bound to  trigger scrutiny or investigation against them.  Several practical difficulties are also bound to arise in this regard more particularly when  the assessee had no notice in this regard to maintain proper record during the relevant financial year 2006-07 and when he is called upon to submit this information within the short time available  before the filing  of the return on 31-7-2007.  Moreover, though there are several confusions prevailing in  regard to the correct scope and interpretation of the above, neither  the Instructions  under the new Return Forms nor any official clarification in this connection have been offered until date.

 [21]
Filing  up the new annexure-less tax return has been made a painful task because so much of data and information relating to TDS certificates, which could have been easily attached  as relevant enclosures, is all required to be transcribed into the body of the return itself.  Just imagine the plight of a commission agent, in whose case each receipt exceeding Rs. 2,500/- attracts TDS, being asked to fill in voluminous information regarding  each TDS, with the name, address, TAN No. of the deductor, date and amount  of payment and tax deducted thereon. 

[22]
The aforesaid illustrative instances and examples in the submissions of the Petitioners show that  the newly introduced Income-tax Return Forms ITR 1 to 5 are totally unworkable, grossly arbitrary and highly unreasonable and foisting the same on the assessees is clearly violative of Article 14 of the Constitution of India. The said new Rule 12 along with the Return Forms ITR 1 to 5 being unreasonable, arbitrary and unworkable require to be quashed and set aside, and the earlier popular ‘Saral’  Return Form be allowed to remain in force  for AY 2007-08.

[23]
It is also pertinent to point out that  the Hon’ble Finance Minister has already announced that a Bill containing an entirely new Direct Taxes Code is to be shortly placed before the Parliament and is proposed to come into force from 1st April, 2008. Even, the Instruction No. 2 under  the new Returns clearly  states that  “This Form is applicable  for Assessment Year 2007-08 only”.  Hence, to substitute the intricate new Return Forms in place of the old taxpayer friendly ‘Saral’ under such  pressing circumstances and that too for a period of only one year is virtually meaningless.

[24]
As pointed out hereinbefore, the new Return Forms have been prescribed after 6 weeks of the end of the previous year and when the relevant returns are required to be filled in by 31-7-2007, it would be virtually impossible for the assessees to comply with the highly intricate requirements as mentioned hereinabove. It is further submitted that, in case of assessees who are carrying on business and who have losses in the previous year 2006-07 to be carried forward to subsequent years, unless the tax returns are filed on or before 31-7-2007, they would be deprived of their right to carry forward their unabsorbed loss, which is also grossly unreasonable and arbitrary.

[25]
The Petitioners submit that under these circumstances, this Hon’ble Court may be pleased to issue an appropriate writ, direction or order under Article 226 of the Constitution quashing and setting aside the Notification No. SO 762(E), dated 14-5-2007, being Income Tax (4th Amendment) Rules, 2007 substituting Rule 12 and introducing new Forms ITR – 1 to ITR 5.  The Hon’ble court may be further  pleased  to  direct that non corporate assessees would be entitled to file their Income-tax Returns in the earlier ‘Saral’ form in  force prior to 14-5-2007.

[26]
The Petitioners also wish to submit that as widely reported in the media on 18th July, 2007, the  Hon’ble Finance Minister has announced that he is not inclined even to extend the time for filing the new Tax Returns due to be filed on  31-7-2007.  In view of this statement, it is imperative that the operation of the said Notification dated 14-5-2007 be stayed and/or suspended during the pendency of this petition.

[27]
The Petitioners reserve their right to add, alter, amend, delete or rescind any of the aforesaid  grounds as and when required.


[28]
The Petitioners have not filed any appeal or application before any Court of law including the Hon’ble Supreme Court of India in the subject matter of this petition.

[29]
The Petitioners have no other alternative equally efficacious remedy at law except to approach this Hon’ble Court by way of the present petition.

[30]
The Petitioners, therefore, pray that:

( a )
this Hon’ble Court may be pleased to issue an appropriate writ, direction or order under Article 226 of the Constitution quashing and setting aside the Notification  No. SO 762(E), dated 14-5-2007, being Income Tax (4th Amendment) Rules, 2007 substituting Rule 12 and introducing new Forms ITR 1 to ITR 5.  The Hon’ble Court may be  further pleased to direct that all non corporate assessees would be entitled to file their Income-tax  Returns in  the earlier ‘Saral’ form in force prior to 14-5-2007; 

(b)
pending the hearing and final disposal of this  Petition, this Hon’ble Court may be pleased to stay and/or stay and suspend the operation of the said Notification dated 14-5-2007 and Forms ITR – 1 to ITR – 5.

( c )
that any other and further relief which is just and proper  may  kindly  be granted by this Hon’ble Court.





         Sd/


Sd/-

Ahmedabad:

    K. H. Kaji
 Mukesh M. Patel 
Dated:  25-7-2007
       Advocate for the Petitioners





AFFIDAVIT:

I,  GAURI CHANDNANI, President, Income Tax Bar Association, the Petitioner No.1 herein, do hereby solemnly affirm and state that what is stated in Paras 1 to 16 are  statement  of  facts  true  to  my knowledge, Paras 17 to 29 are legal submissions and Para No. 30 is the prayer clause.

That    the    annexures    are    true   copies   of     the originals. 

Solemnly affirmed at Ahmedabad  on this  25th day of  July 2007.









Sd/-






   (Deponent)

(sca it forms) 
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