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Employment Screening Services







New Client Cover Sheet
TO:
CLIENT NAME
From:
SALESPERSON
Date:
     
Thank you for choosing ESS as your background screening partner!

To establish your account, please complete the following steps:

Step 1:
Complete the Consumer Report User’s Agreement:
· Enter your company’s name in the field provided at the top of page 1;
· In § 10.1, fill in the field to identify the nature of your business;
· In § 10.2, checkmark the box that applies to you – note: if none of the boxes applies, mark the fourth box;
· Enter the name of your company in the field provided at the bottom of the signature page (usually page 6), then sign your name in the line entitled “By,” stating your title, and providing the date.  Below this, you will see a field provided to input your name, address, and email address for providing notice under this Agreement – please fill in those fields too.

Step 2:
Complete the Authorized Access Agreement set forth in Appendix A for all individuals who will be designated by you to 
request and receive consumer reports. Please have an officer of your company countersign the right side. You can make photocopies of this page, if needed.
Step 3:
Complete the Account Set-Up form, providing your contact and accounting information and listing your Authorized 
Users.

Step 4:
Complete the Credit Card Authorization Form. Credit card information must be provided for all Southern Company accounts.
Step 5:
Obtain and include a copy of your business license, unless you are a publicly-traded corporation.

If you are a 501(c)(3) non-profit, please provide a copy of your Certificate of Exemption.

Step 6: 
Mail the original documents to:



Account Set-Up


ESS Inc.



2500 Southlake Park



Birmingham, AL 35244

To expedite your account set-up, you may fax the documents to (205) 443-9388.
Consumer Report User’s Agreement
For Southern Company Contractors
This Agreement is made and entered into by and between Employment Screening Services, Inc., and its successors and assigns (hereinafter, “ESS”), and Click here to enter customer’s name (hereinafter, "End User”):
recitals

A. ESS is a background screening company which provides the service of deriving information from records in accordance with the Fair Credit Reporting Act, 15 U.S.C. §§ 1681, et seq., and various other federal, state, and international laws and regulations, and compiles said information into a document known as a consumer report;
B. End User does, or seeks to do, business with Southern Company Services, Inc., or its affiliates or subsidiaries (hereinafter collectively, “Southern Company”);

C. Southern Company requires End User to purchase consumer reports regarding its agents who may access or work upon Southern Company premises, or for other business reasons connected with Southern Company, and the End User wishes to purchase consumer reports, and to furnish said reports to Southern Company, at which point Southern Company will determine in its sole discretion to whether to grant or deny End User’s agents a license to access its property; and
D. The parties to this Agreement wish to memorialize the terms and conditions by which the End User shall request, purchase, obtain and use said consumer reports.

E. Accordingly, the parties agree to the following:
agreement
Section 1.  Definitions.
1.1.
Adverse Action:  Shall have the definition as set forth in 15 U.S.C. § 1681a(k);
1.2.
Consumer:  Shall refer to any individuals about whom a Report is requested, whether an applicant, employee, prospective tenant, or otherwise;
1.3.
Consumer Report:  Shall have the definition as set forth in 15 U.S.C. § 1681a(d);
1.4.
Employment Purposes:  Shall have the definition as set forth in 15 U.S.C. § 1681a(h), consistent
with the interpretation supplied by the Federal Trade Commission in its July 2011 Staff Report With Summary of Interpretations, which includes volunteer and independent contractor relationships;
1.5.
End User:  Shall refer to the client of ESS which is a signatory to this Agreement;
1.6.
Furnisher:  Shall refer to any person or entity that supplies information about a consumer to ESS and which information is incorporated into the Report;
1.7.
Investigative Consumer Report: Shall have the definition as set forth in 15 U.S.C. § 1681a(e);
1.8.
Report:  Shall refer collectively to a Consumer Report and an Investigative Consumer Report;
1.9.
Legitimate business need: Shall include, but not be limited to, vendor-vendee, franchisor-franchisee, school-student, credentialing, admitting privileges, hospital-clinical, facility access privileges, and other purposes.
Section 2.  Services to be performed by ESS.
2.1.
ESS shall provide Consumer Reports and Investigative Consumer Reports to the End User for the 
duration of the Term of this Agreement.  The content of said reports shall consist of the following information: that which is permitted to be disclosed by applicable federal, state and international laws; that which is in conformity with industry practices; that which is dictated by Southern Company; and that upon which the parties have otherwise agreed in this Agreement or in a subsequent written modification of said Agreement.
2.2.
ESS shall also furnish said Reports to Southern Company, or in the alternative, it may apply an adjudication matrix supplied by Southern Company to the Reports and report to Southern Company the results of the same.
2.2.
ESS may use any employees, vendors, or subcontractors as it deems necessary to perform the services required of ESS by this Agreement, provided End User is not responsible for ESS’s employees, vendors, or subcontractors in the performance of those services.

Section 3.  Obligations of End User.
3.1.
Fees for services.  In consideration for the services to be performed by ESS, End User agrees to pay ESS in accordance with the fees negotiated by and between ESS and Southern Company as described in more detail in Appendix C, which is attached hereto.  These services and rates are subject to change from time to time, provided that such change shall become effective only upon thirty days written notice.  Furnishers may charge fees, e.g., courthouses, past employers, schools etc., and these fees change from time to time; ESS shall pass these fees through to End User to be paid by it.
3.2.
Timing of payment.  End User agrees to make payment for services by credit card at the time orders are placed.
3.3.
End User Authentication.  End User agrees to permit ESS to conduct an inspection of the premises of End User to confirm its legitimacy as an existing business and, further, End User agrees to supply documentation to demonstrate its current licensure or registration as a lawful business.  End User agrees to supply an executed Authorized Access Agreement (Appendix A) for each person who will have authority to request and/or receive a Report.
3.4.
Compliance with the law.  In requesting, receiving, using, storing, and disposing of any and all reports, End User agrees to adhere to, and comply with, the FCRA and all applicable state and local consumer credit laws.  End User agrees to comply with any and all State laws applicable to the procurement and use of Reports, including those state-specific requirements pertaining to the timing, nature and content of disclosures to consumers.  
3.5.
EEO Certification.  End User certifies that any information contained in the consumer reports obtained by it will not be used in violation of federal or state equal employment opportunity laws or regulations.
3.6.
Limited Use.  End User certifies it will request Reports only for its exclusive one-time use, holding them in strict confidence, and not disclosing them to third parties not involved in the employment, tenancy or business decision giving rise to the need for the Report.
3.7.
Permissible Purpose.  End User shall only request a Report when it has a permissible purpose as specified in 15 U.S.C. § 1681b, and further it agrees that it is responsible for verifying the identity of the individual about whom it requests a Report to confirm the individual is who he represents himself to be.
3.8.
Disclosure Requirement.  Due to the potential for End User to use these Reports for employment purposes, as more fully described in § 10.3 hereinbelow, End User agrees to provide a clear and conspicuous written disclosure – in a document consisting solely of the disclosure – to each and every consumer about whom it requests a Report prior to requesting said Report from ESS.  When End User utilizes the SwiftHire® product with respect to any particular consumer for the purpose of providing the statutorily-mandated Disclosure, ESS shall structure the online process so as to require the consumer to receive an electronic version of the Disclosure prior to completing the order for a consumer report, provided however, in doing so End User shall be deemed to have approved content of the Disclosure utilized by the SwiftHire® product.
3.9.
Authorization Requirement.  Due to the potential for End User to use these Reports for employment purposes, as more fully described in § 10.3 hereinbelow, End User agrees to obtain the written Authorization of each and every consumer about whom it requests a Report prior to requesting said Report from ESS.  When End User utilizes the SwiftHire® product with respect to any particular consumer to obtain that consumer’s Authorization to perform a background check, ESS shall structure the online process so as to require the consumer to provide his consent by electronic signature prior to completing the order for a consumer report.
3.10.
Pre-Adverse Action Requirement.  When requesting a Report for Employment Purposes, End User agrees to follow and adhere to the conditions imposed by 15 U.S.C. § 1681b(b)(3) on End Users before taking adverse action based in whole, or in part, on the Report.  Such conditions include: transmitting a Pre-Adverse Action letter to the consumer that contains the name, address, and toll-free telephone number of ESS; enclosing a copy of the consumer report with the letter; Enclosing a copy of A Summary of Your Rights Under the Fair Credit Reporting Act; allowing the consumer a reasonable amount of time to respond to this pre-adverse notification before the adverse action is taken, taking into account weekends and intermediate holidays; and where End User purchases from ESS the service of transmitting a Pre-Adverse letter to the Consumer, End User will be deemed to have approved the content of said letter.  Said service can only be purchased on a consumer-by-consumer basis after the issuance of a Report. 
3.11.
Adverse Action Requirement.  When requesting a Report for any permissible purpose, including Employment Purposes, End User agrees to comply with the requirements of 15 U.S.C. § 1681m when taking an adverse action based in whole, or in part, on a Report.  These requirements include: providing oral, written, or electronic notice to the consumer of the adverse action; Providing the name, address and toll-free telephone number of ESS to the consumer; stating to the consumer that ESS did not make the decision to take the adverse action and is unable to provide the consumer with the specific reasons why the adverse action was taken; notifying the consumer of his/her right to obtain a free copy of the consumer report within sixty days and to dispute with ESS the accuracy or completeness of any information in the consumer report furnished by ESS; and where End User purchases from ESS the service of transmitting an Adverse Action letter to the Consumer, End User will be deemed to have approved of the content of the letter.  Said service can only be purchased on a consumer-by-consumer basis no sooner than five business days after the Pre-Adverse letter has been transmitted to the Consumer.
3.12.
Investigative Consumer Report Disclosure Requirement.  Irrespective of the End User’s permissible purpose, End User agrees to comply with the requirements of 15 U.S.C. § 1681d when requesting an Investigative Consumer Report.  These requirements include: Clearly and accurately disclosing in writing to the consumer that an investigative report includes information as to his character, general reputation, personal characteristics, and mode of living; that he has a right to request a complete and accurate disclosure of the nature and scope of the investigation requested; and that he has a right to request a copy of the summary of his rights;

3.13.
ATS / HRIS.  If End User utilizes an Applicant Tracking System or a Human Resources Information System that is integrated with ESS’s technology system, End User bears full responsibility for the content of all Disclosures and Authorizations.
3.14.
Record Retention.  End User agrees to store and maintain electronic or paper copies of each Disclosure, Authorization, Pre-Adverse Letter, Adverse Letter, or documentation of notice of Adverse Action for a period of five years.
3.15.
Confidentiality.  End User agrees to keep and maintain the information contained in Reports secure and confidential, including, but not limited to: instituting all necessary and reasonable precautions, such as the safeguarding of passwords used to access terminals and software applications that provide access to consumer reports, and the destruction of paper copies of the Reports when no longer needed; limiting access to Reports to only those individuals who have executed Authorized Access Agreements; deactivating the user IDs and passwords of those who no longer need access to the Reports and notifying ESS of the same; and otherwise complying with the Security Requirements set forth in Appendix B attached hereto.

3.16.
Compliance Assessment  Upon reasonable notice, End User agrees to supply to ESS consumer report-related documents maintained as to Consumers upon whom Reports were obtained, including copies of executed Disclosures and Authorizations, any pre-adverse and adverse action correspondence, as well as provide reasonable evidence of its compliance with applicable Federal and state statutes and regulations regarding consumer data privacy in order to enable ESS to satisfy its obligations under Federal and state laws and regulations as well as its vendor agreements.
3.17.
Disposal of Consumer Information.  End User agrees to dispose of all consumer information in a manner reasonably calculated to protect against unauthorized access to or use of the consumer information in connection with its disposal.
3.18.
Consultation with legal counsel.  ESS does not provide any legal advice regarding the End User’s compliance with the various federal, state, and international laws which might apply.  End user is encouraged to consult with its own legal counsel regarding the purchase and use of consumer reports.  End User is solely responsible for the content of Disclosures, Authorizations, Pre-Adverse and Adverse letters, and the Summary of Rights, even when it purchases said documents from ESS for its own use.  ESS plays no role in any employment decision, whether adverse or positive.
3.19.
Reporting Procedures.  ESS will exercise its judgment consistent with federal and state laws and regulations, best practices, and ESS’s accreditation with the National Association of Professional Background Screeners in determining whether adverse criminal history information is legally reportable.  End User acknowledges that no adverse items, including records of arrest, dismissed criminal charges, moving violation reports, and motor vehicle records will be reported unless otherwise required by Southern Company.  End User understands and acknowledges that “Instant Searches” (e.g., Multi-Jurisdictional, National Criminal Check, SSN Search, National Sex Offender, and Instant State Criminal Checks) are only intended as a preliminary inquiry and should be used as such; End User agrees that, prior to taking any adverse action toward a consumer, based on convictions or adverse items revealed in the Instant Searches, it will accept the charge and wait for any records to be verified through a subsequent county physical search. All criminal history information reported on Instant Searches should be considered preliminary and tentative.  End User acknowledges that not all statewide systems report criminal history information as thoroughly as county searches and that ESS therefore will perform both state and county searches; furthermore, if a state returns a “no disposition” or inconclusive information, due to the requirements of 15 U.S.C. § 1681e(b), ESS will automatically order and charge the End User for a county search to validate the record.
3.20.
End User not a re-seller.  Other than as set forth hereinbelow, End User certifies that it shall not request, obtain or use Reports for the purpose of re-selling, leasing, or renting the information, or otherwise providing information obtained under this Agreement, to any other party, whether alone, in conjunction with End User’s own data, or otherwise in any service which is derived from the Reports.
3.21.
DPPA.  To the extent motor vehicle records are purchased, each End User affirms it will use the records only in accordance with the purpose authorized by the consumer and to maintain the confidentiality of the personal identifying information contained in those records in accordance with the federal and state Driver’s Privacy Protection Acts.
3.22.
Underlying data.  ESS is not a data aggregator.  Some of the data it uses in compiling its Reports is licensed, and it otherwise does not archive all data upon which it relies in preparing and assembling Reports.  Data may be discarded, deleted or otherwise not saved once any given Report is completed.
Section 4.  Term of Agreement.

4.1.
This Agreement shall remain in effect for twelve months from the date of execution, and it shall automatically renew for the same period of time unless written notice of intent to terminate is provided thirty days in advance of the expiration of the current term.
Section 5.  Termination of Agreement.

5.1.
In the event that either of the parties shall fail or refuse to keep or perform any provision of this Agreement on its part to be kept or performed, and such failure or refusal shall remain uncured for a period of twenty-one days after written notice from the non-breaching party, such failure or refusal to cure shall constitute a default and confer upon the non-breaching party the right, at its option and discretion, to terminate this Agreement, and in the event of the exercise of such option, the party so electing shall give ten days’ written notice to the party in default, whereupon this Agreement shall terminate.
5.2.
The termination of this Agreement shall not release the End User from the obligation to pay any sums which may be owing to ESS whether then or thereafter due, and said sums shall become due and payable concurrent with the termination of the Agreement.

5.3.
Nothing hereinabove shall prevent ESS from suspending the End User’s account for its failure timely to pay sums which are due and payable; said suspension shall not operate to terminate the Agreement; however, the suspension shall trigger the running of the cure period such that after twenty-one days of suspension, ESS has the right, at its sole option and discretion, to terminate the Agreement immediately.

Section 6.  Limited Warranties.

6.1
ESS warrants and represents that it shall follow reasonable procedures to assure maximum possible accuracy (as defined by 15 U.S.C. § 1681e(b)) of the information concerning the individual about whom the Report relates; ESS further warrants that the information contained in a Report will be the information supplied by the Furnisher, subject to any and all restrictions imposed by federal and state laws on the nature, scope and extent of information that is permitted to be disclosed by a consumer reporting agency; moreover, since ESS is not the Furnisher of the information, and the information that is supplied by the Furnisher to ESS is supplied “as is,” ESS can likewise only supply the information to the End User “as is.”  ESS is required by law to disclose that its Reports do not guarantee the accuracy or truthfulness of the information contained therein, but only that it is accurately copied from public records, where applicable.  This Limited Warranty is in lieu of all other warranties, express or implied, in fact or in law, including, but not limited to, any implied warranties of merchantability or fitness for a particular purpose.  
Section 7.  Remedies.

7.1.
Limitation on Liability.
7.1.1.
Except as otherwise provided in this section hereinbelow, ESS shall not be liable to the End User for damages, and End User hereby waives, releases and discharges ESS from any and all damages arising under any theory of legal liability to the fullest extent that End User may legally agree to release ESS from liability for such damages, provided however, that End User does not release ESS from any liability arising solely from the wantonness, gross negligence or willful misconduct of ESS (unless attributed or imputed to ESS by reason of any act or omission of the End User whether as an agent of ESS or otherwise);  In the event that ESS is held liable to End User for any matter arising under or relating to this Agreement, whether said liability arises in contract, equity, tort or otherwise, the amount of damages recoverable shall be limited as set forth in § 7.3. hereinbelow.

7.1.2.
ESS shall not be liable to the End User for indirect, incidental or consequential damages, or loss of anticipated profits arising from any breach of this Agreement, even if ESS is notified of the possibility of such damages.

7.2.
Indemnification.  Due to the unique obligation imposed upon ESS by the federal Fair Credit Reporting Act, which requires ESS to obtain and rely upon specific certifications from End User before selling it consumer reports, End User agrees to defend, indemnify and hold harmless ESS, its officers, directors, shareholders, employees and agents, and their respective successors and assigns, against any cause of action, loss, liability, damage, cost or expense of any nature whatsoever, whether accrued, absolute, contingent or otherwise, including, without limitation, attorney’s fees and costs (whether or not suit is brought), asserted by any third party against ESS arising out of or relating to (i) End User’s violation of, or failure to comply with, the Fair Credit Reporting Act or any state or international consumer reporting or data privacy laws, or (ii) any breach of any of End User’s certifications in § 3 of this Agreement, or (iii) any other misuse, abuse, or unlawful procurement of a Report by End User’s agents or employees.
7.3.
Limited Remedies.  The amount of damages recoverable by the End User for any breach by ESS of this Agreement will not exceed, in the aggregate, an amount equal to the charges incurred by End User under this Agreement during the six month period prior to the occurrence of the first event giving rise to any such liability, and such recovery is the End User’s sole and exclusive remedy hereunder.

7.4.
Costs of Collection.  If legal proceedings are instituted by ESS to collect unpaid amounts due from the End User for services rendered, or reports provided, by ESS (hereinafter, such proceedings shall be referred to as “collection claims,”) then ESS shall be entitled to receive its reasonable costs of collection, including, without limitation, attorney’s fees and court costs.

7.5.
Dispute Resolution.
7.5.1.
Except as otherwise provided for in this Agreement, any controversy or claim arising out of, or relating to, this Agreement, including, without limitation, its implementation, validity, execution and interpretation, the breach of performance thereof, or any third party claims, demands, or liability arising out of, or related to, services rendered or reports provided thereunder, shall be settled by arbitration in accordance with the Administered Arbitration Rules (“AAR”) of the International Institute for Conflict Prevention & Resolution (hereinafter, “CPR”). The arbitrators shall be selected from the panel maintained by CPR, unless otherwise agreed to by the parties. If the total amount in dispute is less than or equals $100,000.00, there shall be one arbitrator.  If the total amount in dispute exceeds $100,000.00, there shall be three arbitrators, all of which shall be selected from the panel maintained by CPR. Each party shall select one arbitrator, and these two arbitrators shall select a third arbitrator.  The arbitration shall be governed by the Federal Arbitration Act, 9 U.S.C. §§ 1, et seq. The award of the arbitrator(s) shall be accompanied by a reasoned opinion written in English.  With respect to matters involving the federal Fair Credit Reporting Act, the opinion shall be based upon, and shall apply, the substantive federal law as developed by the federal courts.  With respect to any matters involving state statutory or state common law claims, the opinion shall be based upon, and shall apply, the law of the State of Alabama.  Any award shall be subject to the agreed-upon limitations of liabilities and remedies set forth hereinabove.  The arbitrator(s) are not empowered to award consequential, indirect, special, punitive or exemplary damages, and each party hereby irrevocably waives any damages in excess of actual damages.  All arbitrations shall take place in Shelby County, Alabama, and judgment upon the award rendered by the arbitrator(s) may be entered by any court having jurisdiction of thereof. 
7.5.2.
An appeal may be taken under the CPR Arbitration Appeal Procedure from any final award of an arbitral panel in any arbitration arising out or related to this Agreement that is conducted in accordance with the requirements of such Appeal Procedure.  Unless otherwise agreed to by the parties and the appeal tribunal, the appeal shall be conducted at the place of the original arbitration.

7.5.2.1.  An appeal may only be taken under the following circumstances:
i.   The award of the arbitral panel is equal to or in excess of $250,000.00; or
ii. The decision of the arbitral panel relates to a determination as to the parties’ indemnification obligations as between each other with respect to claims, demands, or suits asserted by third parties against one or both parties, including claims or suits brought by consumers under the Fair Credit Reporting Act.

7.5.3.
Nothing herein shall prevent, or otherwise limit, the ability of ESS to seek recovery in a court of law for its collection claims.  For purposes of such collection claim, End User hereby submits to the jurisdiction of the Circuit Court of Shelby County, Alabama.
7.6.
Equifax’s The Work Number®.  When purchasing The Work Number® information through ESS, End User agrees to hold Equifax harmless in the purchase and use of the information.  Equifax will not sell The Work Number® information otherwise.
Section 8.  Governing Law & Forum Selection.
8.1.
To the extent state law becomes relevant to the resolution of either a proceeding occurring pursuant to the Administered Arbitration Rules or litigation in a court of law or equity, the law of the State of Alabama shall apply.

8.2.
To the extent a collection proceeding is initiated by ESS as set forth above, the End User consents to the jurisdiction of the Circuit Court of Shelby County, Alabama, as well as the federal court in which it sits.
8.3.
To the extent either party seeks to enforce an arbitration award by filing suit in a court of law, both parties consent to the jurisdiction of the Circuit Court of Shelby County, Alabama, as well as the federal court in which it sits.

Section 9.  Miscellaneous.

9.1.
Ambiguity.  The parties acknowledge that they are both sophisticated in matters of business and commerce, that they have participated jointly in the negotiation of the terms of their contractual relationship, and that therefore this Agreement shall be construed without regard to any presumption or rule requiring construction or interpretation against the party drafting any portion of this instrument.
9.2.
Force Majeure.  ESS shall be excused from performance under this Agreement to the extent said performance is prevented by a force majeure.  For purpose of this Agreement, a force majeure includes acts of God, fires, floods, earthquakes, windstorms, accidents, explosions, riots, natural disasters, wars, sabotage, inability to obtain power or power curtailments or failures, inability to obtain internet access or internet access curtailments or failures, strikes, lock-outs or other labor disputes, failure or breakdown of equipment or facilities, or the cessation or curtailment in whole or in part of operations or production.
9.3.
Severability.  Each provision of this Agreement will be considered severable. If, for any reason, any provision of it is determined to be invalid or in conflict with any existing or future law or regulation, that provision will not impair the operation of the remaining provisions of this Agreement. The invalid provisions will be considered not to be a part of this Agreement; provided, however, if ESS reasonably determines that the finding of illegality adversely affects the basic consideration for its performance under this Agreement, it may, at its option, terminate the Agreement.
9.4.
Integration. This Agreement, and the appendices hereto, constitutes the entire Agreement between the parties with respect to the subject matter hereof, and supersedes all prior and contemporaneous covenants, agreements, warranties, representations and understandings of the parties. No party hereto shall be liable or bound to the other in any manner by any covenants, agreements, warranties, representations and understandings with respect to the subject matter hereof except as specifically set forth herein.
9.5.
Notice.  Where notices are required to be supplied to a party under this Agreement, said notices shall be directed to the person listed below after the signature block.

9.6.
Confidentiality.  Each party to this Agreement will not intentionally reveal, publish, or otherwise disclose, and will use its best efforts to prevent the unintentional or negligent disclosure, to any third party of any confidential, proprietary, or trade secret information concerning the other party, including, but not limited to, its processes, procedures, systems, methods, vendors, customers, trade secrets, or prices, including fees charged under this Agreement.  The parties expressly acknowledge and agree that, notwithstanding any other provisions of this Agreement to the contrary, a breach of the confidentiality provisions set forth in this paragraph cannot be remedied adequately by arbitration or by mere legal damages and that therefore the aggrieved party may pursue equitable relief in a court of equity to enforce the provisions of this paragraph, including the obtaining of temporary and permanent injunctive relief.
9.7.
Sole Proprietor or Partnership.  If End User is a sole proprietorship or partnership, and if End User wishes to obtain credit reports, the owner or partners must permit ESS to obtain their personal credit report(s), supply government issued identification, and allow ESS to determine whether the individual credit report is consistent with the individual’s age and business experience, whether the social security number provided is associated with any other individual or whether any other indicia of identity fraud are apparent.  Refusal to submit to this verification process will prevent ESS from reselling credit reports to End User.

9.8.
Successors & Assigns.  This Agreement is not transferable by either party without the prior written consent of the other party, which consent shall not be unreasonably withheld, except that ESS may assign this Agreement without the End User’s consent if the assignment is to a parent, subsidiary or affiliate or if it is carried out as part of a merger, restructuring, or reorganization, or sale or transfer of all, or substantially all, of ESS’s assets.
9.9.
Survival.  The provisions of this Agreement that, by their very nature should survive any termination or expiration of this Agreement, including, but not limited to, provisions relating to Confidential Information, Equitable Relief, Consent to Jurisdiction, Limitation of Liability, Indemnity, and Arbitration shall survive such termination or expiration.
Section 10.  End User Certifications & Acknowledgements.

10.1.
End User certifies that the nature of its business is as follows:



Click here to identify the nature of your business
10.2.   End User further certifies that one of the following applies to it:

 FORMCHECKBOX 

That it is a Professional Employer Organization (“PEO”) and that it therefore is an authorized agent for the entities for which it provides services and whose employees said PEO co-employs; or

 FORMCHECKBOX 

That it is an Administrative Services Organization (“ASO”) and that it therefore is an authorized agent for the entities for which it provides services and for whose employees it is a joint employer; or

 FORMCHECKBOX 

That it is a staffing agency, temporary labor agency, or a labor broker and that it therefore is an authorized agent for those entities for which it brokers labor services and, as such, is a joint employer of those employees whose services are brokered; or

 FORMCHECKBOX 

That it is none of the above.
10.3.
End User certifies it will only request and use Reports for the following permissible purposes and for no other purposes: Employees, independent contractors, and agents of the End User (collectively, “Agents”) have requested to obtain access to the physical premises, computer network, and/or physical or virtual facilities of Southern Company (hereinafter, “Premises”), and End User is therefore agreeing to purchase said Reports on behalf of its Agents and to furnish the same to Southern Company in accordance with § 1681b(a)(3)(F).  In short, End User’s permissible purpose is it that it has a legitimate business need for the information in connection with a business transaction (access to Southern Company Premises) that is initiated by the Consumer (End User’s Agent wants to access Southern Company Premises).  End User and its Agents understand and acknowledge that Southern Company will determine, in its sole discretion, whether to grant or deny a license to Agents to access its Premises.  Such decision by Southern Company is not for employment purposes, and the denial of an Agent’s access to the Premises is not an adverse employment action.  If Southern Company denies access to its Premises based in whole or in part on a Report, End User agrees to supply the appropriate Adverse Action notice in compliance with § 1681m of the FCRA, as well as any applicable state laws, to those Agents denied access by Southern Company.  Should End User elect to take an adverse employment action against its Agents as a result of Southern Company’s decision to deny access, due in whole or in part to the Report, then End User shall also comply with the pre-adverse action requirements set forth in § 1681b and as explained in § 3 hereinabove.
10.4.
End User certifies that the purpose for which each and every Report is requested will conform to those purposes set forth hereinabove and for no other purpose.
10.5.
End User certifies that if it is an ASO, PEO, or a labor broker, it shall only disclose Reports to the entity for which it is authorized to act as a co-employer, joint employer or broker, and it shall require that entity to abide by the same terms and conditions required of End User under the federal Fair Credit Reporting Act and related state statutes.  End User agrees to notify the Consumer of the existence of said relationship and secure the Consumer’s consent to provide the Report to the third party.
10.6.
ESS shall report all felony and misdemeanor convictions no matter their age, unless reporting them is prohibited by state law, unless otherwise requested by Southern Company.
10.7.
End User understands and agrees that ESS will not report any adverse information (as used in 15 U.S.C. § 1681c(a)(5)) other than felony and misdemeanor criminal convictions and pending criminal cases, unless otherwise requested by Southern Company.
10.8.
End User acknowledges that it understands the federal Fair Credit Reporting Act provides that any person who knowingly or willfully obtains information from a consumer reporting agency under false pretenses shall be fined under Title 18, or imprisoned for not more than two years, or both.  The information contained in consumer reports is intended for the use of the End User and shall not be disclosed to a third party unless otherwise permitted by law and agreed to in this Agreement.

10.9.
The undersigned representative of the End User does hereby certify that the facts set forth hereinabove in this Section 10 are true and correct.

Wherefore, intending to be legally bound by the terms and conditions set forth hereinabove, the undersigned duly appointed representatives for each of the parties have signed this Agreement.
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INSERT NAME OF THE CUSTOMER HERE
Signature: 






Title: 







Date: 







Employment Screening Services, Inc.


By:







Its: 







Date: 







Notices shall be provided to the parties as set forth below:
Employment Screening Services, Inc.

Attn: Todd M. Higey, General Counsel

2500 Southlake Park

Birmingham, Alabama 35244

thigey@es2.com
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Insert Company's Name
Attn: Insert Individual's Name
Insert street address 
Insert city, state and zip code
Insert email address
Remainder of page

intentionally blank

Appendix A

Authorized Access Agreement

I understand that, as a designated representative of the End User, I am authorized to request and receive consumer reports from a consumer reporting agency. I understand that the term “End User” refers to my employer or to the person or company that has authorized me to act on its behalf.

I hereby agree that I shall only request consumer reports on the following persons: (1) individuals who have made application for employment with the End User; (2) individuals who are current employees of the End User; (3) individuals who have submitted a tenant screening application, or (4) individuals who have initiated a business transaction with the End User.

I further agree not to obtain consumer reports on myself, associates, or any other person, except in the exercise of my official duties.

I understand that the Fair Credit Reporting Act (“FCRA”) stipulates that anyone who knowingly and willfully obtains information on a consumer from a consumer reporting agency under false pretenses shall be subject to fine and/or imprisonment.

I have received a copy of Notice to Users of Consumer Reports: Obligations of Users Under the Fair Credit Reporting Act; the Summary of Consumer Rights Under the Fair Credit Reporting Act and Remedying the Effects of Identity Theft.
I certify that I will comply with the disclosure and authorization requirements of the FCRA and applicable state laws when requesting and using consumer reports for employment purposes. I certify that information from a consumer report will not be used in violation of any applicable Federal or State equal employment opportunity law or regulations.

I hereby agree to abide by the provisions of the Federal Fair Credit Reporting Act and any applicable state consumer reporting law.
Authorized Requestor’s Name (Please print)

Signature / Date

Job Title

E-mail Address

Phone Number

Authorized by:

Printed name of authorizing officer / manager

Signature of authorizing officer / manager

Title of authorizing officer / manager

Phone number

Appendix B

Security Requirements
The parties to this Agreement acknowledge they must work together to protect the privacy of consumers.  The following measures are designed to reduce unauthorized accessing of Reports.  In accessing consumer information, it is End User’s responsibility to implement these controls. End User agrees to the following:

1.
Take necessary procedures to protect End User’s account number, user IDs and passwords so that only authorized personnel that have a business need are able to access this sensitive information. This includes not posting this information anywhere in the facility.  End User agrees to change account passwords immediately if a person who knows the password leaves its company or no longer needs to have access due to change in duties.

2.
Create a separate, unique user ID for each user to enable individual authentication and accountability for access to the ESS system.  Each user of the system must also have a unique log-in password.

3.
Ensure that user IDs are not shared.

4.
Keep all passwords confidential.

5.
Develop strong passwords that meet the following guidelines:

· Are not easily guessable;
· Must be at least six (6) alphanumeric characters;
· Must contain at least one (1) numeric character; and
· Must not contain the user ID or and/or username.
6.
Implement password protected screensavers with a maximum of fifteen (15) minute timeout to protect unattended workstations.

7.
Not to discuss its account number, user ID, or password by telephone with any unknown caller.

8.
Restrict the ability to obtain consumer information to a few key personnel with a need to know this information.

9.
Keep computers, laptops, tablets, smart phones, pdas and other equipment or hardware used to receive the consumer information under controlled access.  Where applicable, turn off or lock all devices used to obtain or view consumer information when not in use and/or after normal business hours.

10.
Secure hard copies and electronic files of Reports within its facility so that unauthorized persons cannot easily access them.

11.
Develop and follow procedures to ensure that data is protected throughout its entire information lifecycle (from creation, transformation, use, storage, and secure destruction) regardless of the media used to store the data.

12.
To shred and/or destroy all hard copy Reports when they are no longer needed and erase and overwrite or scramble electronic files containing consumer information when no longer needed and when applicable regulation(s) permit destruction.

13.
Develop and follow a security plan to protect the confidentiality and integrity of personal consumer information.

14.
Establish processes and procedures for responding to security violations, unusual or suspicious events, and similar incidents to limit damage or unauthorized access to information and to permit identification and prosecution of violators.

15.
Protect Internet connections with dedicated, industry-recognized firewalls that are configured and managed using industry best security practices.

16.
Any stand-alone computer that directly accesses the Internet must have a desktop firewall deployed that is installed and configured to block unnecessary/unused ports and network traffic.

17.
End User agrees to accept unencrypted emails of reports or accepts responsibility for any claims arising out of the End User’s use or acceptance of unencrypted communication.

Appendix C

Fees
The fees for Reports are variable, and the final fee for any Report depends upon the scope and extent of the Report requested by Southern Company, as well as the manner and method by which ESS gathers consumer information and assembles its Reports.  Currently, Southern Company requests ESS to search two proprietary commercial databases to identify those jurisdictions in which the Consumer may have criminal history information as well as those jurisdictions in which the Consumer may have resided during his lifetime.  ESS will then search those jurisdictions.  The number of jurisdictions searched can vary widely from Consumer to Consumer, depending upon each individual Consumer’s criminal and residential history.  Southern Company also requests ESS to search for records listed under alias names associated with the Consumer.  ESS will search both self-disclosed and discovered aliases.  Again, the number of aliases associated with a Consumer can vary.  Southern Company requires a search of certain government databases, including motor vehicle record bureaus and terrorist watch lists.  Each Consumer must submit to a five panel plus 6AM, plus MDMA drug screen.  On occasion, Southern Company will require additional searches, such as for employment or education verifications.  Alcohol screening may also be performed.  Third party data furnishers, such as courthouses, bureaus of investigation, departments of motor vehicles, past employers, educational institutions, etc., will often charge fees.  These third-party fees will be added to the total fee for each Report.  Below is a listing of the current fees charged by typical third party furnishers.  These lists are not exhaustive.  The final fee for any given Report will not be determined until after the Report has been ordered.  The current minimum fee for a Report is $80.50, plus any third party fees.  The average fee for a Report usually exceeds this amount by a significant degree.  ESS has no control over the scope and extent of the Reports required by Southern Company.  Southern Company reserves the right unilaterally to amend and modify the scope and extent of these Reports.
	Criminal Fees*

	State
	Availability
	Fees
	Signed Consent Needed

	Alabama
	Statewide
	$3.00
	

	Alaska
	Statewide
	$7.00
	

	Arkansas
	Statewide
	$5.00
	

	Colorado
	Statewide
	$5.75
	

	Connecticut
	Statewide
	$6.75
	

	Delaware
	Statewide
	$12.50
	

	Florida
	Statewide
	$24.00
	

	Georgia
	Statewide
	$3.00
	Required to Process Work

	Hawaii
	Statewide
	$8.00
	

	Idaho
	Statewide
	$7.00
	

	Indiana
	Statewide
	$16.75
	

	Iowa
	Statewide
	$7.00
	

	Kansas
	Statewide
	$20.00
	

	Kentucky
	Statewide
	$20.00
	

	Maine
	Statewide
	$33.00
	

	Maryland
	Statewide
	$4.00
	

	Michigan
	Statewide
	$10.00
	

	Minnesota
	Statewide
	$7.00
	

	Missouri
	Statewide
	$14.75
	

	Nebraska
	Statewide
	$6.00
	

	New Jersey
	Statewide
	$8.00
	

	New Mexico
	Statewide
	$7.00
	

	New York
	Statewide
	$68.00
	

	North Carolina
	Statewide
	$3.00
	

	North Dakota
	Statewide
	$5.00
	

	Oregon
	Statewide
	$5.00
	

	Pennsylvania
	Statewide
	$8.00
	

	Rhode Island
	Statewide
	$7.00
	

	South Carolina
	Statewide
	$26.00
	

	Texas
	Statewide
	$3.15
	

	Utah
	Statewide
	$12.00
	

	Washington
	Statewide
	$7.00
	

	Wisconsin
	Statewide
	$8.00
	


	Motor Vehicle Fees

	State
	Fees
	State
	Fees

	Alabama
	$9.75
	Montana
	$7.25

	Alaska
	$5.00
	Nebraska
	$3.00 

	Arizona
	$6.00
	Nevada
	$8.00 

	Arkansas
	$13.00
	New Hampshire
	$13.00

	California
	$2.00
	New Jersey
	$12.00 

	Colorado
	$2.20 
	New Mexico
	$6.50

	Connecticut
	$18.00
	New York
	$7.00 

	Delaware
	$25.00 
	North Carolina
	$10.00 

	District of Columbia (DC)
	$13.00 
	North Dakota
	$3.00 

	Florida
	$8.10 
	Ohio
	$5.00 

	Georgia
	$6.00
	Oklahoma
	$27.50

	Hawaii
	$23.00 
	Oregon
	$10.63

	Idaho
	$9.00
	Pennsylvania
	$12.00

	Illinois
	$12.00 
	Rhode Island
	$20.00

	Indiana
	$7.50
	South Carolina
	$7.25

	Iowa
	$8.50 
	South Dakota
	$5.00

	Kansas
	$8.70
	Tennessee
	$7.00 

	Kentucky
	$5.50
	Texas
	$6.50

	Louisiana
	$18.00
	Utah
	$9.00

	Maine
	$7.00 
	Vermont
	$18.00 

	Maryland
	$12.00 
	Virginia
	$7.00

	Massachusetts
	$8.00 
	Washington
	$13.00

	Michigan
	$7.00 
	West Virginia
	$9.00

	Minnesota
	$5.00 
	Wisconsin
	$7.00

	Mississippi
	$14.00
	Wyoming
	$5.00

	Missouri
	$5.80
	
	


*Fees for Criminal and Motor Vehicle State Reports are subject to change as jurisdictional fees change.

Account Set-Up
	   CONTACT INFORMATION

	Primary Contact Name
	     
	Telephone Number
	     

	Title
	     
	Fax Number
	     

	Address
	     

	City/State/Zip Code
	     
	Email Address
	     

	
	
	
	

	Secondary Contact Name
	     
	Telephone Number
	     

	Title
	     
	Fax Number
	     

	Address (if different from above)
	     

	City/State/Zip Code
	     
	Email Address
	     

	ACCOUNTING/BILLING REQUIRMENTS



	Account/Billing Contact
 Contact
	     


	Billing Address

(if different from above)
	     
	Telephone 
	     

	Email Address
	     
	Fax Number
	     

	Billing Method

(How billing should be sent)
	    Email to:       
	

	Federal Tax ID #
	     
	Company Web Address
	     

	AUTHORIZED USERS’ INFORMATION

	Name
	Title
	Email Address
	Telephone #
	Secure Fax #
	Authorized to:

(Click on the box to check)

	     
	     
	     
	     
	     
	 Order
 Received Result 

 Review Results



	     
	     
	     
	     
	     
	 Order
 Received Result 

 Review Results



	     
	     
	     
	     
	     
	 Order
 Received Result 

 Review Results



	     
	     
	     
	     
	     
	 Order
 Received Result 

 Review Results



	     
	     
	     
	     
	     
	 Order
 Received Result 

 Review Results

  

	     
	     
	     
	     
	     
	 Order
 Received Result 

 Review Results



	

	
	
	INTERNET
	EMAIL
	FAX
	TELEPHONE

	How do you want to place orders?
	
	
	
	

	How do you want to receive completed orders? received: delivered
	
	
	
	

	How do you want us to communicate questions and/or request for additional information?
	
	
	
	     PREFERRED NUMBER

     


Credit Card Charge Authorization Form
Please complete and sign the form below.  All requested information and documentation is required or ESS cannot process the order.

Cardholder's Name (As listed on the card) 



Billing Address of card_ 

City  
 State  
 Zip  

Cardholder’s Office Telephone:  
 Office E-mail:  

I understand that the amount to be charged on my credit card will vary dependent upon the number of searches.

Type of card:    ___ Debit      ___ Credit   

                         ___ Visa
  ___ Mastercard
___ Discover    ___
American Express
Card number used to place this order:  

Expiration Date of Card:  

Bank Phone Number on the back of the card:  

I, the undersigned agree, understand and authorize Employment Screening Services to charge my credit/debit card account the amount due for each search ordered at the time the order is placed. I understand that these charges will appear on my credit/debit card statement, and I accept full financial responsibility for payment of each charge.  I also understand and agree that payments are non- refundable.

Signature of Cardholder:
Date Signed:
SOCO Consumer Report Users Agreement 08_15_16
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