
Pursuant to Article 52 of the Investment Funds and Management Companies Act (Official Journal of RS, No 77/11 and 10/12 – ZPre-1C) the Securities Market Agency issues
DECISION 
ON HOLDERS OF QUALIFYING HOLDINGS IN MANAGEMENT COMPANIES
GENERAL PROVISIONS
Article 1
(Content of Decision)
This Decision defines:
1. the detail evaluation criteria regarding the adequacy of the prospective holder of a qualifying holding in a management company (hereinafter: prospective qualifying holder) from Article 41 of the Investment Funds and Management Companies Act (Official Journal of RS, No 77/11 and 10/12 – ZPre-1C; hereinafter: the ZISDU-2);
2. the detail content of the documentation and information to be attached to the request for an authorisation to acquire a qualifying holding from Article 39 of the ZISDU-2;
3. the detail content and the method applied by the qualifying holder when notifying the Securities Market Agency (hereinafter: the Agency) from Article 49 of the ZISDU-2.
Article 2
(Definitions)
For the purpose of this Decision, the following definitions shall apply:
1. »financial undertaking« in the meaning defined in Article 15, Paragraph 5 of the Banking Act (Official Journal of RS, No 99/10 – ZBan-1-UPB5 (52/11- corr.), 9/11 – ZPlaSS-B, 35/11, 59/11 and 85/11); hereinafter: the ZBan-1);
2. »financial holding company« in the meaning defined in Article 16, Paragraph 1 of the ZBan-1;
3. »mixed-activity holding company« in the meaning defined in Article 16, Paragraph 2 of the ZBan-1;
4. »supervised financial undertaking« in the meaning defined in Article 19, Paragraph 1 of the ZBan-1;
5. »group of connected clients« in the meaning defined in Article 30, Paragraph 1 of the ZBan-1;
6. »joint qualifying holders« are persons, who have agreed to coordinate their activities related to acquisition of shares or business stakes of the management company or to the exercise of management rights referring to such shares or stakes and who intend to acquire a share that would allow them to reach or exceed the qualifying share; 
7. »qualifying shareholders' agreement« is the agreement in the sense of Article 50, Paragraph 2 of the ZISDU-2;
8.  »management« is the management as defined in Article 10 of the Commercial Companies Act (Official Journal of RS, No 65/09 – ZGD-1-UPB3, 33/11, 91/11 and 100/11 – Constitutional Court Order; hereinafter: the ZGD-1);
9. »comparable third country« is a country as defined in Article 4, Paragraph 2 of the ZISDU-2, which regulates the system, rules and procedures for supervising  financial undertakings in the same scope and in a comparable way, as prescribed by the Directive 2002/83/EC of the European Parliament and of the Council of 5 November 2002 concerning life insurance (OJ L 345 of 19 December 2002, p. 1–51), Directive 2004/39/EC of the European Parliament and of the Council of 21 April 2004 on markets in financial instruments amending Council Directives 85/611/EEC and 93/6/EEC and Directive 2000/12/EC of the European Parliament and of the Council and repealing Council Directive 93/22/EEC (OJ L 145 of 30 April 2004, p. 1–44), Directive 2005/68/EC of the European Parliament and of the Council of 16 November 2005 on reinsurance and amending Council Directives 73/239/EEC, 92/49/EEC as well as Directives 98/78/EC and 2002/83/EC (OJ L 323 of 9 December 2005, p. 1–50) and Directive 2006/48/EC of the European Parliament and of the Council of 14 June 2006 relating to the taking up and pursuit of the business of credit institutions (OJ L No 177 of 30 June 2006, p. 1), Directive 2009/65/EC of the European Parliament and of the Council of 13 July 2009 on the coordination of laws, regulations and administrative provisions relating to undertakings for collective investment in transferable securities (OJ L No 302 of 17. 11. 2009, p. 32) as amended; 
10. »equivalent third country« is a country prescribing the requirements and implementing the measures related to prevention of money laundering and financing of terrorism in the same scope and in a comparable way as prescribed in the Prevention of Money Laundering and Terrorist Financing Act (Official Journal of RS, No 60/07, 47/09, Constitutional Court Order: U-I-54/06-32 (48/2009 corr.), 19/10 and 77/11; hereinafter: the PMLTFA) and is stated on the list from Article 25, Paragraph 5 of the PMLTFA; 
11. »group« is the group as defined in Article 63 of the ZDG-1.
II. CRITERIA FOR EVALUATION OF ADEQUACY OF THE PROSPECTIVE QUALIFYING HOLDER
Article 3
(Reputation of the prospective qualifying holder)
(1) A prospective qualifying holder should have a good reputation. 
(2) Unless proven otherwise, a prospective qualifying holder or any member of his management is not deemed to have a good reputation, if:
1. he was convicted by a final judgement for an intentionally committed criminal offence, that is prosecuted ex officio, or for any of the following criminal offences committed by negligence: endangerment of occupational safety, disclosure and unauthorised acquisition of a business secrecy, disclosure of classified information or general endangerment, and the conviction has not yet been expunged; 
2. he was convicted by a final judgement for a misdemeanour of serious infringement of the current regulations referring to operations of companies, the regulations relating to the prevention of money laundering and financing of terrorism, the regulations relating to banking, insurance business and the financial instruments market, and other regulations referring to the activities of the prospective qualifying holder or the activities of the management company, in which he will acquire a qualifying holding;
3. he was performing management or supervisory functions in a legal person within twelve months before the initiation of a compulsory composition procedure, compulsory liquidation, bankruptcy or other procedures resulting from insolvency of such undertaking that have been introduced in the past five years, or
4. it may be concluded, considering his business, that his conduct has not been in accordance with the principles and rules of good business practices, or he has not respected the rules of business ethics. 
(3) If the prospective qualifying holder is a supervised financial undertaking of a Member State or of a comparable third country, a member of its management or its qualifying holder, unless proven otherwise the requirement from the first or second paragraph of this article shall be deemed fulfilled, if the presented opinion of the competent authority confirms that the prospective qualifying holder has a good reputation and adequate skills to manage a management company, as well as experience with management of such activities.
Article 4
(Reputation and experience of persons, who will be able to manage a management company or influence its activities as a result of acquisition of a qualifying holding)
(1) If the prospective qualifying holder, who is a natural person, or other persons, which shall be able, as a result of acquisition of a qualifying holding by the prospective qualifying holder who is a legal person, to manage the management company or otherwise influence its activities, and/or will be proposed for designation as a member of the Supervisory Board of the management company or its management, they should have a good reputation and adequate skills to manage the management company, and experience with management of activities comparable to the activities performed by the management company.
(2) Unless proved otherwise, the person from the second paragraph of this article is considered to have relevant skills  and experience to conduct and manage the activities of a management company, if: 
1. he has at least three years of experience with business activities comparable to the activities performed by the management company; 
2. he has adequate professional qualifications, has the attributes and at least three years of experience necessary for the management or control of the performance of the management company’s activities or a company of a similar size and activities as the management company or other comparable activities and  
3. the activities performed prove his skills referring to proper management of the management company. 
(3) With reference to Paragraph 2, Item 3 of this article the activities of other undertakings in the group are also considered if the prospective qualifying holder is a legal subject and if applicable.
Article 5
(Financial soundness of the prospective qualifying holder)
(1) The financial position of the prospective qualifying holder should be sound so not to represent a risk to the operations of the management company, in which he intends to acquire a qualifying holding. 
(2) The condition from the first paragraph of this article is considered fulfilled, unless proved otherwise, if: 
1. the prospective qualifying holder’s operations in the last three business years have been successful and stable; 
2. it may be concluded that the financial situation of the prospective qualifying holder allows for the purchase of the qualifying holding and the implementation of the management company’s business plan for the next three years, considering the size of the qualifying holding that he intends to acquire in the management company, the method of financing the purchase and the activities of the prospective qualifying holder. 
(3) When assessing the financial soundness of the prospective qualifying holder, the Agency assesses in particular: 
1. the financial strength of the prospective qualifying holder;
2. the source to the assets to acquire a qualifying holding;
3. his ability to secure financial assets in the future;
4. his system of governance;
5. the transparency of the structure of his investments in equity holdings;
6. the true and fair nature of his financial statements;
7. the transparency and stability of his ownership structure.
Article 6
(effect on the management company’s ability to act in accordance with the risk management rules and fulfil the requirements and restrictions defined in Subsection 2.2. of the ZISDU-2)
(1) The management company’s ability to comply with the risk management rules and fulfil the requirements and restrictions defined in Subsection 2.2. of the ZISDU-2 should not be affected as a result of the acquisition of a qualifying holding by the prospective qualifying holder.
(2) With reference to the intended acquisition of a qualifying holding, the Agency shall review whether there is likelihood that:
1. the management company will be unable to comply with the risk management rules or requirements and restrictions defined in Subsection 2.2. of the ZISDU-2, whether individual basis or on the consolidated Basis at the level of the group; 
2. the effective supervision of the management company and effective exchange of information among competent supervisory authorities of Member States or delimitation of competences and responsibilities for supervision between them will be prevented.
Article 7
(Prevention of money laundering and financing of terrorism)
(1) With reference to the intended acquisition of a qualifying holding, the Agency shall determine if: 
1. there are any reasons to suspect an offence related to money laundering as defined in Article 2, Paragraph 1 of the Prevention of Money Laundering and Terrorist Financing Act (the ZPPDFT) or to financing of terrorism as defined in Article 2, Paragraph 2 of the ZPPDFT, or an attempt of such act, has been committed in relation to the acquisition of a qualifying holding; 
2. the acquisition shall increase the risk of money laundering or financing of terrorism from Article 6, Paragraph 1 of the ZPPDFT. 
(2) It is deemed, unless proved otherwise, that there are reasons for the suspected existence of the facts or circumstances from the first paragraph of this article, if: 
1. the prospective qualifying holder is not a resident of a Member State or a resident of an equivalent third country;
2. all financial transactions needed for acquisition of a qualifying holding of the prospective qualifying holder will not be performed among the supervised financial undertakings of the Member States or equivalent third countries. 
(3) With reference to assessment of the circumstances from the first article, the Agency shall evaluate: 
1. the origin of the funds to acquire the qualifying holding;
2. the method of realisation of financial transactions required for acquisition of a qualifying holding in the management company;
3. the persons, who will participate in the transfer of money with the aim of the acquisition of a qualifying holding in the management company;
4. the actual owner of the prospective qualifying holder.
(4) When assessing the circumstances from this article, the Agency shall consult the Office for Money Laundering Prevention of the Republic of Slovenia.
Article 8
(principle of proportionality)
In its assessment of the suitability of the prospective qualifying holder the Agency shall apply the principle of proportionality, which means that when evaluating the fulfilment of the criteria from Articles 3 to 7 of this Decision, the Agency shall consider: 
1. the nature of the prospective qualifying holder (natural or legal person);
2. the business activities of the prospective qualifying holder;
3. the size of the holding the prospective qualifying holder intends to acquire;
4. the influence on the management of the management company, in which he intends to acquire a qualifying holding;
5. the existence of the documentation and information from previous assessments of the suitability of the qualifying holder;
6. any other facts and circumstances.
Article 9
(Mutatis mutandis application of the criteria for assessment of the prospective qualifying holder’s suitability)
The provisions of Articles 3 to 8 of this Decision referring to the criteria for assessment of the prospective qualifying holder’s suitability shall be applied mutatis mutandis to participants of the qualifying shareholders’ agreement and to the joint qualifying holders.
III. DOCUMENTATION TO BE ATTACHED TO THE REQUEST FOR AN AUTHORISATION
Article 10
(Documentation and information)
(1) The prospective qualifying holder must attach the documentation and information defined in Annex 1 to this Decision to his request for an authorisation of the acquisition of a qualifying holding.
(2) Notwithstanding the first paragraph of this article, the Agency shall acquire ex officio the documentation recorded in its official records or recorded in the official records of any other national body or holder of public authorisation in the Republic of Slovenia. The prospective qualifying holder has to present the documentation if his situation is different than stated in the public records. 
(3) The prospective qualifying holder may supply the documentation from the second paragraph of this article by himself. 
(4) Pursuant to Article 547.a, Paragraph 6 of the Market in Financial Instruments Act (Official Journal of RS, 108/2010 – ZTFI-UPB3 and 78/11), the Agency may request submission of additional information or documents required for an assessment of the prospective qualifying holder’s adequacy, whether or not they are stated in Annex 1 to this Decision.
Article 11
(Mutatis mutandis application of the provisions referring to documentation)
(1) The provisions of Article 10 of this Decision referring to the documentation that should be attached to the request for an authorisation shall apply mutatis mutandis to the participants of the qualifying shareholders’ agreement and to the jint qualifying holders. 
(2) The participants of the qualifying shareholders’ agreement or the joint qualifying holders should also submit a draft of a qualifying shareholders’ agreement or another document on the agreed coordinated activities related to acquisition of shares or business stakes of the management company or the exercise of management rights referring to such shares or stakes. 
IV. NOTIFICATION OF THE AGENCY
Article 12
(Sending notifications)
(1) If the qualifying holder that holds an authorisation for acquisition of a qualifying holding intends to dispose his shares or business stake, whereas his share would fall below the minimum level to which the authorisation applies, he shall notify the Agency thereon in writing at least one business day before the intended disposal of the shares. In his written notification he should also state the size of the intended change of the share.
(2) The qualifying holder must promptly notify the Agency on any merger or division in which he is involved, and on any change of his legal and organisational structure. The written notification should be sent together with an extract from the register or another relevant public register.
(3) A financial holding or a mixed-activity holding company, that according to the authorisation to acquire a qualifying holding holds the position of the parent undertaking of a management company, must notify the Agency on any change of its management within five business days.
V. FINAL PROVISIONS 
Article 13
(Cessation of application of the Decision)
When this Decision comes into force, the Decision on Holders of Qualifying Holdings in Management Companies (Official Journal of RS, No 74/09) shall cease to apply. 
Article 14
(Entry into force)
This Decision shall enter into force on the 15th day following its publication in the Official Journal of the Republic of Slovenia. 
No 00701-6/2012-3
Done at Ljubljana, 24 April 2012. 
EVA 2012-1611-0091
President of the Council
Securities Market Agency
Damjan Žugelj, PhD

ANNEX 1 
LIST OF DOCUMENTATION AND INFORMATION
SECTION A: General information and documentation:
1. an extract from the companies register or another relevant public register if the prospective qualifying holder is a legal subject, or a certified copy of a personal identification document (identity card or passport) if the prospective qualifying holder is a natural subject;
2. the instruments of incorporation or another act from which the organisational structure is evident, considering the legal and organisational form of the prospective qualifying holder;
3. an extract of shareholders from the shareholders’ register, or, considering the legal and organisational form of the prospective qualifying holder, another adequate proof of his ownership structure and the information on the eventual shareholders’ agreements and other relationships among the owners, which would significantly affect the management of the prospective qualifying holder;
4. annual reports with comparative data from the previous year for the last three financial years;
5. the audit reports attached to the annual reports for the last three financial years if the prospective qualifying holder was obliged to audit the annual report;
6. the financial statements for the current financial year if more than 6 months have passed since the last financial year;
7. the list of persons that have close link to the prospective qualifying holder, including the description of how they are linked;
8. the list of undertakings, in which the prospective qualifying holder holds an equity holding, and the size of the holding;
9. the list of persons forming a group of connected clients together with the prospective qualifying holder; 
10. an approval or opinion of the competent supervisory authority of a third country on the investment in the qualifying holding of the management company or a notification stating that such approval is not necessary according to the regulations applied to the prospective qualifying holder in the country of his registered office;
11. a copy of the receipt on payment of the fee.
If the prospective qualifying holder is a parent undertaking in the group, it must also submit:
12. the documentation from items 4, 5 and 6 of Section A of this Annex, on the consolidated basis;
13. the list of supervised undertakings in the group with the names of competent supervisory authorities;
14. the description of business activities and any other activities engaged in by the group as a whole or of individual undertakings;
15. an indication of the credit ratings of the undertakings in the group if they exist;
16. the description of the system of governance including the organisational structure, risk management and internal control system of the group.
SECTION B: Documentation and information on reputation and experiences:
1. the list of persons, who are members of the management of the prospective qualifying holder and members of the management of the undertakings in the group;
2. a completed questionnaire from Annex 2 to this Decision if the prospective qualifying holder is a natural person, or for members of the management if the prospective qualifying holder is a legal person, taking into account the note stated on the form;
3. the list of persons and a completed questionnaire from Annex 2 to this Decision for persons, who will be able to manage the management company or otherwise influence its operations as a result of acquisition of a qualifying holding by the prospective qualifying holder, or will be proposed for appointment as a member of the Supervisory Board of the management company or its management, taking into account the note stated on the form;
4. an extract from the criminal record and an extract from the record of final judgements and/or misdemeanours referring to commitment of criminal offences and/or misdemeanours from Article 3, Paragraph 3, Items 1 and 2 of this Decision.
If the prospective qualifying holder shall become a parent undertaking of the management company as a result of his acquisition of a qualifying holding in the management company, he should also submit:
5. the documentation referring to final concluded procedures against the prospective qualifying holder, including administrative procedures and civil actions or other sanctions (resignation from the position, dismissal, disciplinary measures, and similar) related to the pursuit of business activities or holding of office as a member of the management, official receiver, enforcement agent, member of the senior management or as an unqualified holder;
6. if the prospective qualifying holder is a legal person, the information from the previous item for the undertaking, members of the management and other undertakings in the group and their managements.
SECTION C: Documentation and information on management of the qualifying holding:
1. the description of the purpose and objective of acquisition (strategic investment, portfolio investment, and similar); type of shares owned by the prospective qualifying holder before and after the intended acquisition with the indication of the share of the total capital and voting rights in percentage, or in case of business stakes, the shares of the total capital and the voting rights in percentage; 
2. an indication and description of any concerted action (such as a contribution of other persons to financing, participation method in financial arrangements), existence or intention to conclude a shareholders’ agreement with other shareholders or any other document from Article 11, Paragraph 2 of this Decision with other shareholders or partners in the management company, in which a qualifying holding will be acquired.
If the prospective qualifying holder intends to acquire a qualifying holding of more than 20 % and less than 50 %, he should also submit:
3. the strategic plan on the amount of the qualifying holding and management.
If the prospective qualifying holder shall become the parent undertaking to the management company as a result of his acquisition of a qualifying holding in the management company, he shall also submit:
4. a written strategy of investments and management of qualifying holdings in the group, with a focus on the position of the management company in the group from the aspect of the target structure of the group, system of governance in the group and other features or circumstances that could affect the management company’s ability in relation to the compliance with the requirements from Chapter 2.2. of the ZISDU-2, and if applicable, the compliance with the requirements of Article 289, Paragraph 5 of the Banking Act (the ZBan-1). 
SECTION D: Documentation and information on financing of acquisition of the qualifying holding:
1. the value of the intended purchase in EUR;
2. a detail description of the origin of the funds to purchase the qualifying holding (i.e. issue of financial instruments, raising of loan);
3. the scheme and description of financial transactions required for acquisition of a qualifying holding, including an indication of the institutions, which will participate in these transactions;
4. the list of natural persons, who will directly or indirectly hold more than 25 % of the business stake, shares, voting or other rights related to the participation in the management of the prospective qualifying holder.
ANNEX 2 






              
QUESTIONNAIRE TO THE REQUEST FOR AN AUTHORISATION OF A QUALIFYING HOLDING
1.
Personal data
1.1 Name and family name of the applicant
	Mr/Ms

	Name and family name

	
	


1.2 Date of birth
	
	
	


1.3 Country and place of birth
	


1.4 Nationality
	


1.5 Permanent residence 
	


             Temporary residence
	


2. Professional competence, experiences and personal characteristics
2.1 *Provide the information on your previous employments, beginning with the last employment. Cover all the periods, including any period of unemployment.
	Date from/to (month/year)
	Title of employer, address and principal line of business
	Position


	
	
	

	
	
	

	
	
	

	
	
	

	
	
	

	
	
	

	
	
	

	
	
	


2.2 *Specify in full acquired professional qualification (without abbreviations). Specify also memberships in all expert bodies of other companies, in which you participate, you have requested or have been requested for participation, and any additional training in finance.  
	Qualification
	Date of acquisition

	
	

	
	

	
	

	
	

	
	

	
	


	Membership
	Date of inscription

	
	

	
	

	
	

	
	

	
	

	
	


	Other additional training from the financial field
	Training period

	
	

	
	

	
	

	
	

	
	

	
	

	
	


2.3 *State all companies, in which you have held senior positions in the last ten years.
	Title of the company
	Principal line of business
	Position
	Period

	
	
	
	

	
	
	
	

	
	
	
	

	
	
	
	

	
	
	
	


2.4 State all the companies, in which you hold or you or your close relatives held more than 10 percent of the capital or voting rights in the last three years.
	Title of the company
	Principal line of business
	Share in % 
	Family member besides you holding a share

	
	
	
	

	
	
	
	

	
	
	
	

	
	
	
	

	
	
	
	


2.5 Does any company stated under items 2.3 and 2.4 hold a business relationship with the management company, to which the request refers? If YES, describe the nature of the relationship.
The following questions should be answered with a tick mark (√) in the adequate box. If the answer to the question is YES, you should describe the details on a separate sheet of paper and refer to the relevant question.
2.6 Have you ever requested the competent authority for an authorisation to perform activities from the financial field? If the answer is affirmative, state which. 
	YES
	NO

	
	


2.7 Was your request for authorisation from item 2.6 rejected? If the answer is affirmative, state which.
	YES
	NO

	
	


2.8 Was the authorisation from item 2.6 withdrawn? If the answer is affirmative, state which. 
	YES
	NO

	
	


2.9 Have you ever been convicted by a final judgment for a misdemeanour related to the economic field in the Republic of Slovenia or abroad?
 

                                                                            
	YES
	NO

	
	


2.10 Has your request for an authorisation to hold the office of a member of the management board ever been refused?  If the answer is affirmative, state the name of the company.
	YES
	NO

	
	


2.11 Have you ever been dismissed or asked to resign from the senior position? If the answer is affirmative, state the position and the name of the company.  
	YES
	NO

	
	


2.12 Has your employment contract ever been terminated due to infringement of your working duties? If the answer is affirmative, state the company. 
	YES
	NO

	
	


2.13 Have you been forced to resign from the (paid or unpaid) position of an assignee or procurator? If the answer is affirmative, state the company.
	YES
	NO

	
	


2.14 Have you been convicted by a final judgement by the court in the Republic of Slovenia or abroad as you were found liable for damages in connection with the  share of capital or management of any company? If the answer is affirmative, state the company. 
	YES
	NO

	
	


2.15 Did you hold a senior position in the company, whose authorisation for performance of an activity, which requires a special authorisation, was withdrawn? If the answer is affirmative, state the company.
	YES
	NO

	
	


2.16 Was any company, in which you were the holder of a qualifying holding, the founder or member of the management board – Director, refused or or had revoked its membership in a professional organisation, or has the company ever been sanctioned by such bodies in the Republic of Slovenia or abroad? If the answer is affirmative, state the company.
	YES
	NO

	
	


2.17 Did you hold the senior position in the company, against which compulsory settlement, compulsory liquidation, bankruptcy procedure was introduced, or compulsory administration was designated in the Republic of Slovenia or abroad? If the answer is affirmative, state the company and time.
	YES
	NO

	
	


*To be completed only by the subject from Article 3, Paragraph 2 and Article 4, Paragraph 1 of this Decision. 
Date: ………………………………………….
Signature: ………………………………………….
PAGE  

1



