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Assignments of Error

I
BECAUSE THE TRIAL COURT DID NOT SPECIFY WHICH VIDEOS FORMED THE BASIS OF appellant’s CONVICTION FOR KNOWING POSSESSION OF CHILD PORNOGRAPHY, THIS COURT CANNOT CONDUCT A PROPER APPELLATE REVIEW UNDER ARTICLE 66, UCMJ AND DOUBLE JEOPARDY PREVENTS A REHEARING. 

A. The crux of the opinion in United States v. Walters was that exceptions and substitutions on the findings worksheet implicitly meant that the accused was not guilty of some of the acts alleged at trial. 

The government argues that because Appellant’s case did not involve an “on divers occasions specification,” no Walters issue was created.
  In support of this proposition, the government relies on United States v. Brown, where the Court of Appeals for the Armed Forces (C.A.A.F) found that “Walters applies only in those ‘narrow circumstance[s] involving the conversion of a ‘divers occasions’ specification to a ‘one occasion’ specification through exceptions and substitutions.’”
  

The government fails to acknowledge that post-Brown, in United States v. Rodriguez,
 C.A.A.F. found that the crux of Walters “was that the members’ exceptions and substitutions on the findings worksheet implicitly meant that the factfinder had found that the accused was not guilty of some of the acts alleged at trial.”  The same scenario is present in Appellant’s case; members found Appellant guilty of possessing video files of child pornography by excepting the number twenty-two and substituting the number four.
  Implicitly, the members found Appellant not guilty of possessing eighteen of the twenty-two video files of child pornography.  However, the members never specified which four video files formed the basis of Appellant’s conviction, creating the Walters issue at bar.  

Additionally, the government fails to acknowledge the crucial facts in Brown, which demonstrate that it is inapplicable to the present case.  In Brown, the military judge “instructed the members that to find Appellant guilty of indecent assault, they could find he did so by ‘inserting his fingers and penis, or fingers, or penis into the [victim's] vagina.’”
  The members found the accused guilty of indecent assault.
  On appeal, the accused relied on Walters and argued “that the military judge erred by instructing the members that [the accused] could be convicted of indecent assault based on any one of three factual scenarios, without requiring the members to vote on each scenario and to disclose the factual basis of their findings.”
  

In deciding Brown, C.A.A.F held that “[a] factfinder may enter a general verdict of guilt even when the charge could have been committed by two or more means, as long as the evidence supports at least one of the means beyond a reasonable doubt.”
  Thus, in Brown, “the uncertainty in the verdict lay in what the members believed about the means by which the charged offense had been committed.”
  In the present case, the uncertainty in the verdict lay in which four video files the members found formed the basis of Appellant’s conviction, not alternative means by which the criminal act was committed.  Therefore, Brown is inapplicable to Appellant’s case.
B.  Appellant’s conviction for possessing more than one video file of child pornography does not eliminate the Walters ambiguity in this case.


The government argues that because Appellant was charged with possessing twenty-two video files of child pornography and members found him guilty of possessing more than one of those files, this Court can still conduct its review under Article 66, UCMJ.
  In support of this proposition, the government cites United States v. Rodriguez and United States v. Jones.
 

In Rodriguez,
 the accused was found guilty of marijuana use on divers occasions by members, without exception.  On appeal, the Air Force Court of Criminal Appeals (A.F.C.C.A.) found the evidence to be factually sufficient to sustain only one use of marijuana and, therefore, struck “on divers occasions” from the marijuana use specification.
  Because the A.F.C.C.A. found the evidence insufficient to sustain a conviction of marijuana use on divers occasions, the accused argued that the decisions in Walters and Seider dictated that the entire specification be set aside.  C.A.A.F. disagreed, finding that “so long as the factfinder entered a general verdict of guilty to the ‘on divers occasions’ specification without exception, any one of the individual acts may be affirmed by the CCA as part of its Article 66, UCMJ, review” because “[t]here was no actual or implicit finding of not guilty by the members.”
  Thus, C.A.A.F. concluded that “the difference in the verdicts of the factfinders was the dispositive distinction between [Rodriguez] and Walters and Seider.”
  As a result, Rodriguez actually supports Appellant in the present case because, unlike the accused in Rodriguez, Appellant was found guilty by exceptions and substitutions, which necessarily required findings of not guilty by the members, just like in Walters and Seider.  


In Jones,
 the critical facts were the same as in Rodriguez.  The accused was found guilty by members of misuse of a government credit card on divers occasions, without exception.
  On appeal, the A.F.C.C.A. was satisfied that at least two of the charged card uses were legally and factually sufficient and, relying on Rodriguez, found no Walters type ambiguity.
  Since there is no significant distinction between Jones and Rodriguez as they apply to Appellant’s case, Jones, like Rodriguez, supports Appellant’s argument that this Court cannot conduct a proper appellate review under Article 66, UCMJ.


WHEREFORE, Appellant respectfully requests that this Court set aside the finding of guilty and the sentence and dismiss the charge with prejudice.                 
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