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The Morality of Negative Option Marketing: An Integrative Social Contract Theory Approach
Introduction


For centuries commerce was simple and straightforward. A merchant offered a good or service for sale and a consumer decided whether or not to buy. With the advent of negative option marketing (NOM; Licata and Von Bergen, 2007) however, commerce has become more complex and consumers may find themselves charged for products or services they did not intend to purchase. Negative option marketing – also known as advance-consent marketing, continuous service agreements, inertia selling, or opt-out programs – reverses the sales transaction and requires customers to act in order to prevent a sale from taking place. Thus, rather than a traditional model where the purchase is the result of the sales process, NOM begins with the assumption that the sale has been made and it is up to the purchaser to stop the transaction. Consumers do not assent to a sale but are forced to reject it (Huffman 2005). Negative option selling, then, relies on the premise of “silence as acceptance” (Spriggs and Nevin, 1996, p. 228). Adding to the complexity is the fact that transactions may be automatic with the consumer discovering the purchase after the fact. Reversing such transactions may require significant time, effort, and documentation on the part of the consumer (Plashkes, 2007). 

Such actions have led some to question the ethical nature of this marketing strategy. This should come as no surprise since there have been many instances of unethical conduct in marketing; indeed, marketing is viewed by some as the worst offender of the business functions (LeClair, Ferrell, and Ferrell 1997; Tsalikis and Fritzsche 1989). While NOM is generally legal in the United States, its legal status does not automatically equate to an ethical practice. Indeed, it is considered by some to be, at best, controversial and, at worst, devious (Bowal, 1999; Huffman, 2005; Petty, 2000). This criticism of NOM has lead to a substantial amount of regulatory activity (Ashe, 2007). As with any controversial marketing practice, the ethics of NOM are subject to evaluation.  


However, when we attempt to apply traditional business ethics concepts to NOM, we face problems concerning the nature of the organization and the artificial nature of economic activity. The purpose of this paper is to demonstrate that traditional ethical models are inadequate in evaluating NOM and to propose that Integrative Social Contract Theory (ISCT; Donaldson and Dunfee, 1994) is a better tool to use in determining if NOM or a particular NOM program is ethical. To that end, we have organized the paper as follows: First we will explain what NOM is and the various types of plans involved in the practice. Next we will discuss some of the ethical problems associated with NOM. Third, we will illustrate the problem of applying traditional ethical models to NOM, and fourth, we will apply ISCT to NOM as a way to evaluate the ethics of a NOM program. Finally, we will conclude with some of the limitations of our analysis and ideas for future research. 
Negative Option Marketing

Negative option offers differ from traditional sales offers in that they typically present an opportunity for advance consent to continue to receive products or services in the future. The central characteristic of a negative option offer is that the seller interprets the consumer’s silence or failure to make an affirmative action to reject goods or services as acceptance of the offer. According to the U. S. Federal Trade Commission (FTC), a negative option is “any type of sales term or condition that imposes on consumers the obligation of rejecting goods or services that sellers offer for sale” (Federal Trade Commission, 1998, p. 44556). The FTC explicitly notes that a seller may interpret silence on the part of the customer as acquiescence.


Further, American contract law has long recognized silence as a legitimate lawful mode of assent. I changed legitimate here since later in the paper I indicated that I thought you over used the term. An early example dates from 1893 when Justice Holmes (then on the bench of the Massachusetts Supreme Court) rendered his decision in Hobbs v. Massasoit Whip Company (1893). In this case, the plaintiff, a seller of eel skins, made a shipment to the defendant who never explicitly placed an order. The defendant, however, had previously paid for unsolicited goods, but this time kept the goods and refused to pay for them. Finding the defendant liable, Justice Holmes stated that “conduct which imports acceptance or assent is acceptance or assent in the view of the law, whatever may have been the actual state of mind of the party” (Hobbs, 1893, p. 495). 


The first mass negative option marketing began in the 1920’s with the Book-of-the-Month Club (Spriggs and Nevin, 1996).  Members were mailed monthly book selections they could either purchase or return. Return postage was provided by the club. After World War II, return postage became too expensive and members were mailed cards allowing them to opt-out before that month’s selection was sent. Thus, when a club member returned a card indicating no interest in that month’s selection, he or she was exercising a “negative option.” NOM is plans are common today in a variety of plans and for a variety of goods and services (Ashe, 2007). Several The various NOM plans are discussed below.
TYPES OF NOM PLANS

Pure negative option plans impose specific obligations on a consumer without the consumer ever affirmatively consenting to anything (Bowal, 1999). This type of plan is unenforceable and does not exist, but there are five types of negative option plans in use today that have the force of contract law to support them (Licata and Von Bergen 2007). 


The first type of NOM plan is the prenotification plan. This is type plan includes the original NOM in which the consumer receives periodic announcements of upcoming shipments and has a set period of time to reject the product. Examples of prenotification plans include record and book clubs (Ballaré and Von Bergen 2008; Licata and Von Bergen 2007). These plans have become to be known as “X-of-the-month” plans (Bowal, 1999, p. 379).


The second type of NOM is the free trial offer plan. Under this type of plan the consumer may try a new product or service without making a long-term commitment. Also known as a “free-to-pay” conversion plan, the consumer accepts a free trial offer for a product or service for a limited time period at no or a reduced cost after which the offer converts to a paid plan with either a specified term or a term with automatic renewals. By not cancelling, consumers agree to allow the seller to enroll them in a membership, subscription, or service contract, and to automatically charge the fees to a credit card or some other form of automatic payment (Ballaré and VonBergen, 2008). An example of this type plan is a free trial subscription to a magazine. 


Continuity plans are a third common form of NOM. Under these plans the consumer provides advance consent to receive a product on a regular basis such as a flower or wine of the month club. The seller must cancel the contract in order to not receive the product (Ballaré and VonBergen, 2008; Licata and Von Bergen, 2007).


A fourth type of NOM, what Bowal (1999) refers to as pure NOM, involves a situation where a consumer has a primary relationship with a business and the business adds goods or services to the consumer’s bill at the businesses’ discretion. For example, an individual may have a primary transaction relationship with a bank by way of a checking account. The bank may add accidental death and dismemberment insurance on behalf of the customer and debit the customer’s account for the premium. It is up to the customer to contact the bank and stop the debit in order to cancel the coverage (Licata and Von Bergen, 2007). In this situation While the customer agrees upfront to this type of NOM when he or she opens the checking account. , it is the closest to what Bowal (1999) referred to as pure NOM.


A final form of NOM is the automatic renewal plan. This plan is similar to the continuity plan, except that the customer has requested that the service, such as a magazine subscription, automatically renew at the end of a specified term without further notice from the vendor (Ballaré and VonBergen, 2008).


Despite objections from consumer advocates to the practice, NOM, in its various forms, can be beneficial to both consumers and businesses by providing increased convenience and economic efficiency. This has lead NOM to become a popular form of marketing as well as a highly effective marketing practice. For instance, a survey by the FCC found that NOM greatly increased the purchase of “unbundled” services offered by seventy-two telephone companies.  The companies, selling wire maintenance plans, reported an average acceptance rate of 80.5 percent with a NOM plan and only 45 percent if the customer had to affirmatively order the plan (Phillips, 1995). Similarly, cable television companies have reported thirty-five to forty percent increases in premium channel subscriptions with NOM agreements (Sovern, 1999).


In an experiment where customers had the choice to either opt-in or opt-out for additional insurance coverage, Johnson, Bellman, and Loshe (2002) found that those who had to opt-out were more likely to accept the added coverage as compared to those who had to opt-in. Specifically, Johnson et al. (2002) found that “about twice as many people agreed to be notified” (p. 9) as compared to not using opt-out in a sales promotion. 

From a slightly different perspective, Abadie and Gay (2006) found that presumed-consent (opt-out) laws have a positive and sizeable effect on organ donation rates. Finally, Licata and Von Bergen (2007) found in a small banking environment that a negative option scenario with one month free accidental death and dismemberment insurance followed by debiting the customer’s checking account could be very lucrative. The cost to the customer was $3.50 per month or $42 per year. The cost to the bank was $2.49 per checking account or $29.88 per year. The negative option offer with one month free insurance could bring the bank an additional $258,300 gross revenue per year and net revenue of $183,762.
As previously mentioned, evaluation of the ethics NOM presents methodological problems. We outline these problems below
Ethical Implications of NOM


According to Huffman (2005) and Lucas (2001), credit card companies have significantly abused NOM plans. Additionally, some Internet retailers have also been guilty of abuse (Huffman, 2005). Organizations that engage in abuse of NOM plans have been known to change their names to avoid litigation and governmental scrutiny. For example, MemberWorks changed its name to Vertrue to avoid a federal investigation because of consumer complaints that included the company gaining credit card information from a customers and then charging the customers’ accounts for each monthly offer without the permission of the customer (Huffman, 2005).

Since 1999, the Federal Trade Commission (FTC) has brought 45 cases involving abuse of NOM against 208 corporate and 106 individual defendants (Ashe, 2007). The overwhelming majority of these cases involved free trial offers and continuity plans. Approximately fifty-percent of the cases involved online offers while cases involving direct mail have declined. 


In prosecuting these cases, the FTC alleges violation of Section 5 of the FTC Act, which prohibits unfair or deceptive acts or practices. Other cases were brought under the Telemarketing Sales Rule (TSR), which was amended in 2002 to cover NOM negative option marketing and upselling. The usual complaint was that the defendants failed to disclose or misrepresented the material terms of the contract, failed to disclose the existence of a negative option, and/or failed to provide customers with a reasonable means to cancel the contract (Huffman, 2005).

The abuses and questionable practices noted above have led many people to consider whether NOM is ethical. Despite this, the research in this area has been sparse. One problem is that business ethics researchers have noted that it is difficult to evaluate economic activity in terms of traditional moral theories such as utilitarian, Kantian, and Aristotelian ethics (Donaldson and Dunfee, 1994; Van Straveren, 2007). The evaluation of the morality of NOM is further complicated by the fact that at least one side of the NOM contract is an organization which . This presents two more problems. One is that there is a debate in the organizational literature about whether or not organizations can be considered moral agents at all (Moore, 1999; Moore, 2005; Velasquez, 1985). Two, economic entities do not exist in nature but are created by people. Therefore, they are artifacts and not subject to ethical models designed to explain the behavior of or individuals (Donaldson and Dunfee, 1994). In the next section we will describe some of the difficulties of applying traditional moral models to economic activities. 
Traditional Moral Models


Business ethicists have sought to develop approaches for applying classical ethical theories to problematic business scenarios. This work includes Kantian ethics (Bowie and Duska, 1990; Evan and Freeman, 1988), virtue (Solomon, 1993), rights (Werhane, 1984), utilitarianism (Buchanan, 1988), justice (Hartman, 1996), and social contract theory (Donaldson, 1982, 1989; Donaldson and Dunfee, 1994, 1995; Keeley, 1988). Each of these frameworks incorporates basic principles such as impartiality or consent as a basis for moral guidance. Advocates of individual theories argue for their superiority in dealing with at least a defined class of ethical problems, while others take an approach that combines alternative theories (Hosmer, 1994). Nevertheless, approaches in business ethics based upon the classical theories, particularly those relying on Kantian ethics and utilitarianism, however, have been criticized as being too abstract and general to provide adequate guidance for managers (Stark, 1993). 
Lawrence, I’m putting the references for the above paragraph here, as opposed to the back in references, in case you decide to use any.
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Three well-known moral philosophies applied to business – deontology, utilitarianism, and virtue ethics – appear to be inadequate when applied to business. For example, Van Staveren (2007) notes that “economics is concerned with behavior characterized by choices and ends, [and] deontology is concerned with behavior characterized by duties and limitations” (p. 23). While it may be argued that rules increase economic exchange by reducing power- and rent-seeking by organizations engaged in the competitive process, these rules may also reduce utility and may conflict with each other. Deontology has no practical prescription for dealing with conflicting rules (Van Staveren, 2007). 


Utilitarianism, the philosophy that relies on the individual to take the action that will lead to the greatest good for the greatest number of people assumes unbounded rationality, which does not exist (Etizoni, 1985). This approach, therefore, is inadequate in analyzing moral behavior in a business setting (Donaldson and Dunfee 1994; Van Staveren, 2007). In addition to being vague, utilitarian ethics presents a problem for managers in that it juxtaposes a manager’s fiduciary duty with the goal of the greatest good for the greatest number (Van Staveren, 2007). For example, the utilitarian approach requires a manager to make a decision that benefits the majority of the firm’s stakeholders even though that decision breaches his or her fiduciary duty to maximize wealth for the firm’s shareholders. 

Moreover, deontology and utilitarianism are in conflict with one another. Utilitarian ethics require the moral agent to consider consequences and ignore rules while deontology instructs the opposite (Kant, 1998; Mills, 1965). Although numerous researchers have proposed models that attempt to resolve this conflict (e.g., Brady and Dunn, 1995; Reidenback and Robin, 1990), Donaldson and Dunfee (1994) point out that these attempts fall short in terms of analyzing the moral behavior involving economic activities.


Virtue ethics (Aristotle, 1980) is a third traditional approach to evaluating moral behavior. While utilitarianism focuses on the consequences of an act, and deontology focuses on the act itself, virtue ethics considers the qualities of the actor. Application of virtue ethics to the marketplace activity of corporations, however, presents a particularly troublesome problem. Is a corporation an entity with actions and intentions of its own or is it a sum of the actions of the individuals who make up the firm (Moore, 1999; Moore 2005)? Thus we have a choice. We can assume that the corporation is a moral agent and evaluate its behavior in terms of virtues or vices (Moore, 2005) or we can attempt to evaluate the virtues of each individual decision-maker within the firm. The “corporate character” approach (Moore, 2005) is vague and has a heavy normative slant making analysis inadequate. If the corporation is not a moral agent and we must evaluate each actor, then the analysis becomes overly complex.

Consequently, Lawrence, this following paragraph should be the next sentence in the last paragraph above. Analysis of corporate moral behavior is difficult at best if one uses traditional approaches since established moral philosophy was developed to explain individual and not organizational behavior. Moreover, traditional ethical models assume a rational actor with complete knowledge of all information relative to the particular ethical dilemma. Finally, economic activities are artifacts created by humans. As such, they have reasons and motives that “belong to that particular practice and that cannot be made too instrumental for the pursuit of ends outside of that practice” (Van Staveren, 2007, p. 23). Given these considerations, a moral framework better able to address problematic organizational behavior was identified and used to evaluate the ethical nature of NOM — Integrative Social Contract Theory (ISCT). After a brief orientation to ISCT and a discussion of its background, a review of how this ethical framework can be applied to economic activity will be presented followed by an application of ISCT to evaluate the morality of NOM.

Integrative Social Contract Theory

Donaldson and Dunfee, the authors of ISCT, proceed from an alleged shortcoming in current theories of business ethics. They suggest that it is precisely owing to their general perspective that these current theories suffer from a lack of concrete guidance to business practitioners (Donaldson and Dunfee 1999). Integrative Social Contract Theory (ISCT) has its philosophical roots in the work of such enlightenment thinkers as Thomas Hobbs and John Locke (Pursey, Heugens, van Oosterhout, and Kaptein, 2006). Donaldson and Dunfee (1994) introduced ISCT in order to explain moral behavior in economic activity. The goal of ISCT is to address the inadequacy of traditional moral models to examine the morality of business decisions within the specific cultural contexts the that decisions takes place (Donaldson and Dunfee, 2000).


It should be noted that ISCT is not a “big picture” theory of morality (Donaldson and Dunfee, 2000). Indeed, one contention of ISCT is that a single moral theory is not applicable to all economic activity. While critics view this as a weakness of ISCT, proponents argue that the specific cultural and geographic context of a business decision should provide leeway in what decision is made (Donaldson and Dunfee, 1994; Pursey et al., 2006; van Oosterhout, Pursey, Heugens, and Kaptein 2006).


Additionally, ISCT recognizes that the business ethics literature consists of two major streams. One is normative or the way we should behave. The other is positivist or an attempt to explain the world as it is (van Oosterhout et al., 2006). There are sharp differences between the two approaches. ISCT attempts to bridge the conceptual gap between such normative and positivist business ethics approaches.

Next, we will explain what ISCT is and how it can be applied to economic activity. We will then use ISCT to evaluate the morality of NOM. negative option marketing.  Lawrence, I tried to put this paragraph towards the top of page 10.
In my opinion this is where things get confusing. Perhaps all these ethicists will understand.
Background of ISCT

ISCT maintains that organizations and individuals engage in both hypothetical and extant social contracts in order to organize communal life. These social contracts are given legitimacy, at least to some extent, by the culture in which they arise. The concern of ISCT is with what moral agents would agree to in a contract (hypothetical or extant) if they had free choice (Donaldson and Dunfee, 1994; Donaldson and Dunfee, 2000; Pursey et al., 2006).

From the ISCT perspective, the rationality of economic agents (contractors) is “strongly bounded” in three ways (Donaldson and Dunfee, 1994, p. 256). First, people are bonded by humans’ limited ability to know and assess all of the facts associated with an economic decision. Secondly, people are bounded by a form of moral uncertainty. Donaldson and Dunfee (1994) note that people are often caught between doing what is ‘right’ according to a particular moral theory and what their commonsense tells them is the correct action. A third final way in which people are bounded in economic decision-making is that economic systems are artificial. That is, they do not exist in nature, but are created. Because people create economic systems, people can change the rules of the game.


For example, in baseball as played in the U.S., the American League teams use a designated to hitter to bat for the pitcher. In the National League, the pitcher bats in the regular rotation. In the National league, if someone else bats for the pitcher, a new pitcher will have to go into the game in the next inning. This results in different strategies and understanding of based on different rules. However, it does not translate to different moralities. 


Thus, ISCT posits that strongly bounded moral agents enter into social contracts with normative structures determined, in part, by cultural and geographic considerations. Given that, they attempt to design the contractual relationship that most closely mirrors those relationships they would agree to if they had the choice (Donaldson and Dunfee, 1994). This aspect of ISCT is the idea that the normative structure of social contracts is partly determined by cultural or situational factors and is considered controversial. That is, local norms are involved in social contracts and vary from situation to situation. Donaldson and Dunfee (1994) refer to this freedom to adjust to local conditions as “moral free space” which is limited (maybe a better discussion of what limited means here). Moral free space is limited, however, as we will now explain. Lawrence—moved paragraph in red into the earlier one so that there is now only one paragraph.

Moral fee space is not pure relativism. While moral fee space allows for the application of local norms in contract formation, (Lawrence see below: use different wording in this or the words in the following paragraph) in order for the contract to be legitimate, it must adhere to what Donaldson & Dunfee (1994) refer to as “hypernorms” Hypernorms are defined as “principles so fundamental that they constitute norms by which all others are to be judged” (p. 441). Examples are norms against murder, deceit, restriction of personal freedom, and tyranny. Thus, contractors have moral free space in contract negotiations to the extent that local norms do not violate accepted hypernorms. 

There are several additional principles of social contracts that must be met in order for the contracts to be legitimate. These principles were originally proposed by Donaldson and Dunfee (1994) and have been expanded and discussed by Donaldson and Dunfee (1999), Pursey et al. (2006), and van Oosterhout et al. (2006). We briefly discuss these principles below.  One such principle A key principle in ISCT is the concept of consent. That is, each party to a contract (hypothetical or extant) must be able to freely consent. Consent also implies autonomy. An individual must be autonomous in order to freely consent. If one has the freedom to consent to a contract, then one also has the freedom to exit. Exit may be exercised when there is no longer mutual advantage to the relationship or one party has failed to live up to the terms of the agreement. Lawrence—moved paragraph in red just above into the earlier one so that there is now only one paragraph. I also moved up the next paragraph. Consent also denotes ability. This means that if one freely consents to enter into a contract, he or she is capable of living up to the terms and obligations of the contract. This concept is directly applicable to NOM and is consistent with the concept of exchange. According to Bagozzi (1974), in order for an exchange to take place, each party to the exchange must be “capable of communication and delivery” (p. 77).

A second such principle involves the concept of hypernorms. Finally, a contract is not legitimate if it does not conform to hypernorms. For example, one may freely consent to become a slave. The parties of the contract may see this as mutually beneficial (as in the case of indentured servants) and each has the ability to live up to the terms of the contract (master and slave). There may even be an exit clause stating that the contract is voided if the master fails to provide proper room and board. Yet, the contract violates the hypernorm of personal freedom and, therefore, is not legitimate. Lawrence, made one paragraph again; that’s what this red indicates Hypernorms may conflict, however. The moral agent is, again, faced with competing values as with traditional moral models and must make a decision. Donaldson and Dunfee (1994) offer six “rules of thumb” one can use to prioritize legitimate but disparate norms:  Lawrence, you have used the term “legitimate” numerous times; other synonyms like ethical, legal or whatever??? Is an elaboration of these six rules of thumb necessary?? What will you do with these rules later on in the paper?
1. Transactions solely within a single community, which do not have significant adverse effects on other humans or communities, should be governed by the host community’s norms.

2. Community norms indicating a preference for how conflict-of-norms situations should be resolved should be applied, so long as they do not have significant adverse effects on other human communities.

3. The more extensive or more global the community which is the source of the norm, the greater the priority which should be given to the norm.

4. Norms essential to the maintenance of the economic environment in which the transaction occurs should have priority over norms potentially damaging to that environment.

5. Where multiple conflicting norms are involved, patterns of consistency among the alternative norms provide a basis for prioritization.

6. Well-defined norms should ordinarily have priority over more general, less precise norms (pp. 269-270).

In sum, ISCT states that social contracts are negotiated between and among strongly bounded rational contractors. These negotiations contain moral free space that take into account local cultural and situational norms. This results in different sets of ethical rules in different situations and locations. The moral free space is not without limits, however, as the legitimacy of the contract is determined by its conformance with universally accepted norms known as hypernorms. Additionally, legitimate contracts involve parties who are autonomous and free to consent to an obligation they have the ability to perform. Should one party fail to perform as promised, the other party has a right of exit.

Contracting Problems

Van van Oosterhout (removed “,” after name although unsure when used with et al.) et al. (2006), noting the normative/positivist dichotomy referred to in Donaldson and Dunfee (1994), outlined four contracting problems. Better explanation of what a contracting problem is maybe an example would help clarify things (four problems when entities enter into agreements??; yes, it’s wordy but...) First, they point out that all forms of contracting involve mutual advantage and effectiveness. These are the normative expectations involved in contracting or our the expectations of how things should be when a contract is entered into. we enter a contract.

Juxtaposed is the reality of human behavior. (What does this mean? Clarify and perhaps a better lead in to these realities) This leads..........   One reality, already discussed, is bounded rationality. The second reality is the tendency to act opportunistically. That is, some contractors may exploit the freedom they enjoy in moral free space (van Oosterhout, et al., 2006). (You have a tendency to write in shorter paragraphs than I do; can this be combined anywhere?)

This analysis (what analysis??? Based on the above considerations a 2 x 2 matrix can be developed) leads to a 2X2 matrix, which will we will be used to evaluate NOM although it does not produce an absolute set of guidelines for moral behavior. (Perhaps expand this some so that even though it does not provide an absolute set of guidelines is does provide a comprehensive framework for evaluating the ethical nature of a practice or something like that....). This matrix of normative vs. behavioral characteristics (not mentioned earlier or I did not recognized the synonym) leads to four contracting problems: desolation, deception, defeasance, and defection. (See Figure 1). Each of these is discussed below. (I just don’t understand the matrix or its significance. The idea of such a table is appealing but a better explanation of its use will be necessary.)
----------------------------------------------------
Insert Figure 1 about Hhere

----------------------------------------------------


As noted above, contractors enter into agreements with the normative expectation of mutual advantage. However, because of bounded rationality, i.e., limited facts, (or something like that _________) a contractor may not have sufficient information to enter into the most beneficial relationship available or may not understand how a particular relationship is beneficial at all. Thus, contractors end up in a state of solitude or desolation. And....so what???? What does this state suggest or imply, unethical behavior??

Similarly, the bounded rationality of the contractors may negatively influence the normative expectation of effectiveness. Because of imperfect information one party may enter a contract with which he or she cannot comply. For example, a person may mortgage his or her home and, because of a job loss or other economic crisis, be unable to pay the mortgage as agreed. The imperfect information here is the fact that people cannot accurately predict the future. Thus, contracts with are entered into with full consent but are not completed. Van Oosterhout, et al. (2006) refer to this problem as defeasance.  Again, so what?

When one or more of the contracting parties intentionally misleads or attempts to confuse other parties to the contract agreement, it is known as deception. In this circumstance, at least one of the parties is acting unscrupulously. Opportunistic behavior frequently occurs when there is  information asymmetry in which one party has information the other party does not.


Finally, if opportunism leads to lower effectiveness (again, effectiveness of what?) takes place after the contract is in place, then defection has occurred (von van Oosterhout, et al., 2006). This is similar to transaction costs described by Williamson (1985). Once a party commits to a contract, certain investments may be made as part of the agreement. If the commitment of assets is not equitable, then one party has the ability opportunity to “free ride” on the other party’s investment. 


In summary (here summarize the matrix briefly and talk about all the “ds” to remind the reader. Next, we will apply this matrix to an evaluation of NOM practices.

The matrix and its discussion is still confusing to me. Maybe the reader should be told up front what to expect.

An Application of ISCT to NOM ISCT and NOM

In terms of ISCT, a NOM program should be one in which the parties to the contract freely choose to engage in the program for mutual advantage and economic effectiveness benefit. Each party should be able to exit the agreement if the other party fails to live up to the contract’s terms. Further, the contract should conform to local cultural norms without violating universally accepted hypernorms.


In their discussion of contracting problems, von van Oosterhout, et al. (2006) present a list of internal contracting norms (Can we come up with some other wording; are these more local than hypernorms? What is internal?) that can be used to evaluate economic contracts. The basis for these norms is the idea that contracts are jeopardized (word choice—maybe compromised) by human behavioral characteristics (i.e., bounded rationality and opportunism). While, as von van Oosterhout, et al. (2006) point out, that this method of evaluation cannot give priority to any particular set of norms, they do indicate that it does provide a moral threshold for contracting. (What? What is a moral threshold for contracting? Simplify if possible.) Each contracting problem and associated internal norm is discussed next in terms of NOM.                  Again, can the paragraphs be longer?

The first contracting problem to be addressed is desolation. As previously mentioned, desolation involves bounded rationality (i.e., ??????) and takes place when the parties to a contract do not have sufficient information to choose the best alternative or even to recognize the benefits of an agreement. 


The internal contractual norm associated with desolation is identity. That is, in order for parties to a contract to reduce the problematic state prospect of desolation, they need to properly identify themselves. It is difficult to choose the best alternative from price or quantity alone. Quality, reliability, and organizational reputation are necessary to ensure performance (word choice?) at a minimum level of acceptability.


NOM plans meet the minimum acceptable criteria of a contract when each party clearly identifies itself. This is more particularly important for an the organization offering a the negative option program since. As previously mentioned, some marketers have changed their corporate names in order to avoid government scrutiny (Huffman, 2005). Individuals, with limited information, are able to better evaluate a NOM contract if the party offering the negative option program communicates clearly who (is this the key factor, Who it is? Like Silver and associates?) it is in order to engender trust in the consumer. For example, a NOM program involving accident insurance will typically engender communicate more trust and reliability if identified with a local bank than with a small insurance company with which people are not familiar. As Donaldson and Dunfee (1994) note, economic entities are artificial. Thus, parties to an agreement need to be able to recognize each other in order to choose the most effective partner (van Oosterhout, et al., 2006). In a world where information about consumers is plentiful and available to marketers it is incumbent upon these marketers to clearly identify themselves so that the consumer may make as informed a choice as possible.

Defeasance involves is the problem of the inability to complete a contract and can also be applied to NOM. The first response to contract failure is often litigation. Yet, it is impossible to know or even consider all future consequences (van Oosterhout, et al., 2006). Contractors, therefore, need a method other than expensive litigation to resolve the failure problem. Accordingly, Donaldson and Dunfee (1994) suggest that contracts should include the right to exit. (I’m going to combine paragraphs again) The right to exit, after initial conditions have been met, is essential to an ethical NOM contract. Failure to provide customers with a reasonable means to cancel the contract is one of the main complaints to the FTC concerning NOM plans (Huffman, 2005). The required number of purchases and the method of cancellation should be clearly stated at the time of the contract and adhered to strictly. 

Deception, or the tendency to act opportunistically (i.e., lie or deceive??) prior to an agreement is another contracting problem relating to NOM. Huffman (2005) reporteds that the FTC, under the Telemarketing Sales Rule, has pursued marketers for with complaints of failing to disclose the terms of a contract or intentionally misrepresenting   entation of material terms of the NOM contract. (combine paragraphs again) van Oosterhout, et al. (2006) point out that asymmetries of information in contracting should be eliminated as much as possible so that all parties can “make an adequate assessment of the intentions and capability of a prospective partner” (p. 50). Thus, marketers need to outline all relevant details concerning a NOM plan.


Defection is the fourth contracting problem applicable to NOM. The difference between deception and defection is that deception takes place before the agreement and defection takes place after the contract is in place. Thus, after the contract is agreed upon, agents for the marketers may decide to exploit any perceived advantage and act opportunistically. For example, Huffman (2005) reporteds that one firm used credit card information obtained from customers to charge merchandise each month without the customer’s consent. (combine paragraphs again; is the next paragraph really necessary? Confusing going from defection to deception and back)  Deception, then, is an agency problem as described by Eisenhardt (1989). It is the responsibility of marketers to monitor agents to ensure that fiduciary responsibilities to customers are met.

Finally, as previously discussed, contracts should conform to the norms and values of the local community (and what about hypernorms??). In relation to NOM, certain assumptions about the community need to me made. Contracts, in terms of ISCT, require consent. Thus, individual freedom is a necessary local value for NOM to be acceptable. Further, each contracting party must have the ability to complete his or her contractual obligation. This ability is directly tied to the values of private property, the rule of law, and free market exchange. NOM, then, cannot satisfy the contract requirement of conformity to local norms in any but an economically free society (van Oosterhout et al., 2006). NOM plans marketed in less developed countries not exhibiting such values that do not are, a priori, suspect.

Conclusion

Our purpose in this paper was to attempt to use the ISCT ethical framework as a method to evaluate the various methods of NOM. We conducted this project because traditional moral theories failed to adequately evaluate the increasing popular practice of NOM. (combine paragraphs again) We and conclude that NOM meets the minimum threshold of ethical conduct when the plan offered satisfies the four contract problems outlined by von van Oosterhout et al. (2006). Briefly, parties to a NOM contract should clearly identify themselves, avoid opportunistic behavior both before and after an the agreement, and structure the right of exit needs to be structured so that failure to perform does not lead to litigation. Further, the local community values associated with NOM contracts include the values of a free and opens society. Thus, NOM is appropriate in developed Western countries, but marketers need to carefully consider NOM in other parts of the world.


It should needs to be reiterated that ISCT does not provide and is not intended to provide an overarching moral theory that produces a single-set of actions one can follow to achieve ethical behavior in an ethical manner. The concept of a moral free space leaves certain decisions to the moral agent and ISCT is not able to provide a method to prioritize local norms and values. Nonetheless, contracts are not morally neutral because there are normative implications in place before and after the contractual agreement (von van Oosterhout et al., 2006). Our purpose here was to evaluate these normative expectations in terms of NOM.

Our analysis is normative in its orientation perspective as it is a first step in analyzing NOM from an in terms of ISCT framework. Whether normative or empirical, extant contracts are the best ones to analyze in further research on ISCT (Donaldson and Dunfee, 1995). It is hoped that this paper will aid researchers who will want to further test our conclusions and firms that consider adding NOM strategies to their marketing repertoire.
Let’s check the references later when the paper is in final form. They will need to be formatted for the journal to which the paper will be sent.
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