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SH865/2010.CD1.AVR                                        APPLICATION             

COURT RESUMES ON 15 SEPTEMBER 2011
PROSECUTOR:   ... to call matter SH865/2010, State versus York Timber/Global Sawmills (Pty) Ltd as represented by Mr David Moloko. Today is the 15 September 2011. Appearances are as before. Your Worship, the matter was adjourned until today and tomorrow at the instance of both the state and the defence to present evidence with in anticipation of sentence by the state. Your Worship, before I proceed I believe my colleague from the Assets Forfeiture Section of our Office would like to address the court. 

COURT:  Yes? 

APPLICATION IN TERMS OF SECTION 18 ACT 121/1998.

MR VAN DER WALT:  As the court pleases, Your Worship. Your Worship, my name is Kobus van der Walt from the NDPP’s office and I am stationed here in Nelspruit, Mpumalanga. Your Worship, I did give a copy of an application that I intend to bring today in terms of Section 18 of the Prevention of Organized Crime Act 121 of 1998. I did give a copy to my learned colleagues as well as yourself. I therefore 

have also authorization in terms of Section 18(5) of Act 121 of 1998, that is the Prevention of Organized Crime Act to bring this application today. So this is then an application for a confiscation order in terms of Section 18 of the Prevention of Organized Crime Act 121 of 1998. Application is made to the above, honourable court, in terms of Section 18 of the POKA, that is the Prevention of Organized Crime Act for a confiscation order against the defendant duly represented by Mr David Molloth-Brown under authority of the NDPP for this application is attached hereto as annexure A. The above, honourable court is requested to conduct an enquiry on the Section 18(1) of the POKA into any benefit which the defendant, duly represented by David Molloth-Brown may have derived and if so to determine the amount of the confiscation order. 2) To grant an order with immediate effect in terms of paragraphs 1, 2, 3 and 4 of the attached draft court order. 3) refer the defendant duly represented by Mr David Malloth-Brown to Section 21(2) of the POKA and to explain the contents thereof to him that in this case the accused is represented so that will not be necessary. And then to postpone a confiscation enquiry to a date in future that will be determined after the court hears some arguments; a date when this enquiry will be set down. All the papers that I have drafted is annexed to this application which is self-explanatory. I have also .., you will see what is attached to this application is the authorization in terms of Section 18(5) of the POKA, a draft court order with an annexure, annexure B which is an affidavit in compliance with paragraph 4.2 of the court order. This is what this application comprises of. I hand now over to my learned colleague. I hand now over to my learned colleague. I have got an indication from my learned colleague that he is appearing on behalf of the defendant, that they are going to oppose the granting of this application. As the court pleases. 

COURT:  Yes, Sir? 

ADDRESS BY ADV ROELOFSE:  As it pleases the court. Your Worship, it is indeed so, I just want to place on record that we received this application with no prior indication was given of an application of this nature that were being brought. So we first had sight this morning at approximately half past nine of this application. It is now ten past eleven. 


Your Worship, prayer 1 of the .., I do not even want to call it a notice of motion because I am sure it does not constitute in terms of any rule of such motion of notice but the first prayer is fatally flawed. It requests, it states there that it requests a confirmation order in terms of Section 18 of the Act. Your Worship, Section 18 has nothing to do with a confiscation order. The confiscation order is an order that may be granted by the honourable court subsequent to the holding of the proceedings that was applied for in terms of Section 18, so I want the court to disregard prayer 1. 


In respect of prayer 2, Your Worship, on the clear reading of Section 18 of the Act discretion is required by the honourable court whether or not to institute or to allow the proceedings in terms of that Section. So, what we have before .., the court has before it today is an application in terms of Section 8. That application the court must consider if it will institute proceedings for the recovery of any benefit. Now, the Act is clear, in sub‑section 6 of the Act in order to consider such an application the court may have regard to the record of the criminal proceedings. b) Direct the prosecutor to file an affidavit in support of such an application. c)  To direct the defendant which is called in this act to file an affidavit and then after that evidence is received the court must consider whether or not the court will grant such an application for the institution of an inquiry into these alleged benefits. 


Your Worship, so it is not an order for the mere asking. The court has to exercise discretion by taking into account those prescriptions in terms of section .., sub-section 6. Now, Your Worship, no basis whatsoever has been laid by the applicant in this instance for the granting of such order. No evidence, no basis was laid that the accused derived any benefit from a) the charge in terms of which the accused pleaded guilty, the widening of the road and b) the dumping of the ash at the Mount Anderson waste .., ag, Mount Anderson sight. 


Your Worship, and then the applicant has the further audacity, with respect, to attach to this application a draft affidavit that he wants the accused to complete a company listed on the stock exchange with many other .., a big company. It wants this court now to authorize an affidavit which the court directs this accused to give certain information. With respect, Your Worship, this cannot be done. The accused must decide what it wants to present in order for the court to consider this application. So, what I am saying, Your Worship, by asking for ordering this form is to put the cart before the horse. The court must first decide whether or not to conduct an enquiry and for that the court may order the prosecutor to give evidence under oath, viva voce or to file an affidavit or the accused to file an affidavit.  At this stage it is not incumbent on the court to tell the accused now you must disclose what traffic cards you have got, you must now disclose what investments you have got, what properties you have got, a big listed company on the Stock Exchange. 


Your Worship, that will be important if one looks at the Section 18(6), the first factor to take into account and that is the record of the proceedings; it is important that the court allows Ms Craigy to testify, maybe she will lay a basis for the alleged benefits. All the evidence is not before the court, so what I am saying, this application is (inaudible), it is ill conceived and with the greatest of respect, Your Worship, it is an application that is not made bona fide but made male fide. The state accepted a plea of guilty on those two charges. York Timbers has set out that no environmental damage was caused by these actions. York Timbers set out that immediately upon realising that it was unlawful after having been dumped there for a number of years they stopped that. To bring this now is male fide and calculated to embarrass York Timbers. Your Worship, most probably the cross-examination of Ms Craigy will show, a further fact is that the court may take into account we will be able to show that absolutely no harm in whatever sense was done to the environment. There is no evidence that accused derives any benefits, Your Worship, and that is the purpose of this section to punish an accused who derived benefit from an illegal activity to pay that money, to take that benefit away from him which he obtained illegally. No basis is laid. 


Your Worship, therefore the accused respectfully requests that this application either be postponed in its totality or on today be dismissed. Thank you, Your Worship. 

COURT:  Maybe I should also give the state to respond on this. 

REPLY BY MR VAN DER WALT:  As the court pleases, Your Worship. Your Worship, as I understand the main gist of my learned colleague’s submissions is that we are bringing this application prematurely. Now, it is very important that the court must take a look at what the act is saying because with all due respect to my learned colleague, lots of the things that he has said is not standing unfortunately in the act and we can just go what is contained in the act and the act is very clear. You must bring this application, the NDPP or the state must bring this application after conviction before sentence and this is why we are here today. 

In a second instance my learned colleague has made a big submission with regard to ja, we just give them notice today that we are going to bring this application. With all due respect the act does not state any time frames or state that we must give notice and at what time we must give notice to the defence, that is not in the act, with all due respect. The only purpose of this application is clear, is to take away any benefit that they might have gained through the commission of the offences that they were convicted for. As I understand it my learned colleague has brought it under my attention that in accordance with what I have already explained in an affidavit there was mentioned made about certain benefits concerning at least the ash that was dumped there. You will also see the word benefit is a very wide concept in the act. If I can maybe just quickly refer the court to the word benefit, we will take a look at Section 19 where it says that:

“The value of the proceeds of unlawfully activities, subjected to the provisions of sub-section 2 the value of defendants proceeds of unlawful activities shall be the sum of the values of the property service, advantages, benefits or rewards received, retained, or derived by him or her at any time whether before or after the commencement of this act in connection with the unlawful activity carried on by him or her or any other person.”

So this word benefit is not just meaning in a narrow sense, it is in a very wide sense. It can even mean that if they have built for instance a waste disposal site unlawfully close to the premises of York Timbers and thereby saving money not to drive to another waste site that is properly registered in terms of the act, that is already a benefit. So as I say this benefit is a very wide term. We must not look in a narrow manner. 


Ja, my learned colleague has just showed me here paragraph 9.2 of their affidavit where they stated

“As previously indicated to the old dumpsite is use for vegetable gardening by residents of the Sabie Sawmills, it has been used for this purpose for approximately ten years and there are no indications of any harmful impacts, on the contrary the utilization of the site for vegetable gardening purposes has increased food security for local residents.”


That is what is already in our act being termed as a benefit. That can be regarded as a benefit, but as I say that is maybe just one of the benefits. The whole idea of this application is not today for this court to make a determination of what is the benefit. It is just to order that such an inquiry be held. So what will basically happen, you will see also in the pleading is that pleadings will be exchanged. From our side we will say we will file affidavits to say what we are saying are their benefits and then they also need to file affidavits of what they are saying are their benefits or not their benefits. And then the court will make a determination if there were any benefits. So this is a process, what we at this stage asking is that the court issue such an inquiry that such an inquiry be held at this stage with the annexures attached to the application. 


You will see, Your Worship, that .., ja. For the court to come to a proper conclusion of what the benefit is I read here from .., ja .., ja, I refer here to the court here to Section 18(2) of this specific act:

“The amount which the court may order a defendant to pay to the state under sub-section 1, [that is where a .., where the court has ordered that a inquiry be held], shall not exceed the value of the defendants proceeds of the offences or related criminal activities referred to in that sub-section as determined by the court in accordance with  the provisions of the act or if the court is satisfied that the amount which might be realised as contemplated in Section 21 is less than the value referred to in paragraph a) shall not exceed an amount which in the opinion of the court might be so realised.”

And then later on it is stated in sub-section 20 what amounts might be realised for the purposes of Section 18(2)(b) or 21(3)(a):
“The amount which might be realised at the time of the making of a confiscation order again the defendant shall be the amount equal to the sum of the values at that time of all realisable property held by the defendant and the values at the time of all affected gifts made by defendant less the sum of all obligations if any of the defendant having priority and which the court may recognize for this purposes.”

So what it all amounts to, Your Worship, is that in determining this benefit one takes a look at first of all what possible benefits was there. Say for instance the court determines their benefit out of the crimes were for instance R2 million but they just have assets of R1 million, you can obviously not give a judgement for R2 million, you must give it for the amount of assets that they have. This is why this affidavit is so important, so that we know what assets they are having. This is a standard affidavit that we are using in all our applications. And I mean the court is being, in terms of Section 6(a) the court before which these offences are pending can consider all that factors as my learned colleague has mentioned there. 


Now, Your Worship, it is being stated that as I hear my colleague correctly that .., ja, the intent of the state here is to punish the accused for his benefit. I do not understand him very correctly there because the thing is we are just there to take away what their benefit was. This is not a punishment and I can .., there is lots of authority on this specific point. I mean what we are doing is we take back what never belonged to them. I mean if you are operating a mine illegally, if you are operating a dumpsite illegally you are benefiting out of not having a permit to do that, in other words you are damaging the environment, so you are benefiting .., so if we are taking away that benefit, that never should have belonged to them in the first place, so this cannot be regarded as a punishment. This is just that we are taking back what never belonged to them .., what was never supposed to belong to them in the first instance. So this must not be confused as my learned colleague have stated there with punishment. This is not punishment. And I can say to the court I have the authority for the court, not right away here available but there is ample authority for that. 


My learned colleague has made remarks here about the accused must decide on what and what. Your Worship, with all due respect there is nothing in the act that accused must decide what his benefit is going to be or not and what is the value of his benefit. This is what the court are here for. So we will say this is a fair process, we will file our affidavits, they will have the time to file their affidavits. There will be opportunity to file opposing papers then the court can look at all these papers and then decide what was the benefit, if any. Maybe the court can decide no, there was no benefit but we are of the impression or under the submission that there was indeed benefit; on their own version there was benefit. So this is why we move this application. I can also not see why my learned colleague can argue that paragraph 1 of this application, that this is not a notion of motion and whatever. Your Worship, this is an application in terms of a specific act. There is no notice of motion here in terms of the High Court Act, I mean this is an application before a criminal court in terms of the Prevention of Organised Crime Act. And as I say it is paragraph 2.1 it is just an application from the state’s side that there must .., that such an inquiry be conducted into any benefit which the defendant may have derived and if so to determine the amount of the confiscation order or the benefit. As the court pleases. 

COURT:  I think for the proceedings to be fair I must also allow the defence to respond as I have already given the state. 

REPLY BY ADV ROELOFSE:  Your Worship, I want to use the following example. I was caught in a speeding fine for speeding and now I was found guilty and now they bring an application just for the asking for a confiscation order and for the conducting of an inquiry. On what basis?  The basis must be laid and it is not today for this court to decide on what to confiscate. That is what prayer 1 wants the court to do. I do not understand. All that the prosecutor are entitled to ask today the magistrate, “Are you willing to make an order that an inquiry is held in terms of Section 8?” If the court says yes, well, then the process must follow. We must file the papers, the state must file papers, they must prove that we derived a benefit. We will say that we did not derive a benefit. It is not part of this inquiry now. First the court must decide was there a benefit and am I going to conduct an enquiry. And our submission remains the same, Your Worship. Your Worship must take into account the record and Your Worship ought to direct the mistakes of the applicant to file an affidavit to set out what the basis is for this application and allow the defendant or the accused to answer to it and then the court will have as a normal application all the evidence before it and make an informed decision. This is not an order that is there merely for the asking. The court must have something before it and it is my submission, accused’s submission that you have nothing before you. 


Now I do not care, Your Worship, with the greatest of respect that this is how we always do it. It is not right. It lets me think of a inspector of the Reserve Bank I once asked, I told him that look, you are not properly appointed and he told me look, my certificate is laminated, that is why it is legal. If they do it like this it is wrong. Your Worship, the court must decide whether or not there is grounds and a basis to order an inquiry and for that the court needs evidence. Thank you, Your Worship. 

REPLY BY MR VAN DER WALT:  Your Worship, may I just also react on that submission.  
COURT:  Yes? 

MR VAN DER WALT:  Your Worship, as I have stated, my learned colleague must show me in the act the basis of us bringing this application is contained in the act. I mean what basis do they more want .., it is an act that is making provision for this, so I mean where in the act does it state that the state must file an affidavit to submit the basis for bringing such an application. There is no such a section in this. We cannot do something that the act is not making provision for. We are working with the Prevention of Organised Crime Act, we are not working with some other mysterious act or whatever that my learned colleague wants to read in here. There is nothing like that and it is not as my learned colleague has said that we need to prove that there was a benefit. This is a civil process, the court will also see that in terms of this act what we are now looking at is a civil process where the onus is on a balance of probabilities, not beyond reasonable doubt and the state do not need to prove this. The state does not need to prove what the benefit .., and I can say to the court there is already some evidence on the record that there was benefit, so it is wrong if my learned colleague is saying no, there is no evidence on record that there was no .., but in any case I do not need to lay a basis because the act is not requiring from us to lay a basis. The court .., the act in itself is the basis on which we apply this .., for this application. As the court pleases. 

REPLY BY ADV ROELOFSE:  Your Worship, with due respect I must correct a point of law. The act is clear, the court may direct, it is not for the asking. The court may direct, the court must consider factors and may direct. It is a point of law, Your Worship. Thank you, Your Worship. 

COURT:  Yes, I see that there is a lot of facts which are contained in the act which the act I do not have with me on the bench. I am going to reserve my judgement for this application until tomorrow since this matter is being set down for two days and tomorrow I will come up with my judgement as to whether I am going to allow this or not. 

MR VAN DER WALT:  As the court pleases, Your Worship.    
ADV ROELOFSE:  As the court pleases.             

MR VAN DER WALT:  Your Worship, the only concern is that our, further or by further instructions in relation to the handing of this matter will be predicated upon what the court decides in terms of this application. Your Worship must remember that we received this application just now, we still have to get proper instructions. My instructions was to oppose this. Your Worship, so the only problem is that if Mrs Craigy now testifies and she may testify about benefits I will have to get instructions on that, Your Worship. So my suggestion is that we stand down, that the court, if the court is prepared tomorrow to give a judgement on this issue and then we proceed, Your Worship. I am in a difficult position here. Thank you, Your Worship. 

PROSECUTOR:  I have no objection, Your Worship, that the criminal matter stands down until tomorrow pending the outcome of this application. The witnesses are available; there had been arrangements for tomorrow as well, yes, so there is no prejudice if this matter stood down until tomorrow. 

COURT:  Okay, so what are you saying that the outcome of these will affect the criminal matter? 

PROSECUTOR:  Not our side, not our side that much. We have got evidence on record as to what issues have been raised by my colleague from our section in the NPA but it looks like it is a factor that might or is likely to affect the defence’s submissions. 

COURT:  Yes, Advocate? 

ADV ROELOFSE:  Yes, Your Worship, the witness is here not to tender evidence on the finding guilty or not, she is here to tender evidence in aggravation. Now if I understand the whole scheme of this act is that a sentence that is imposed and then coupled with proceedings in terms of that act is all factors that the court must decide taking to count and coming to a prayer decision in the matter and a conclusion. Now, Your Worship, my cross‑examination will be determined by what the outcome is of what Your Worship decides because there is now an extra .., let us say the court says I grant this application. Well, a new bearing is on this matter, there is a new angle on this matter and I have to prepare in that regard. That is the only thing. You must 

remember that Ms Craigy will testify in respect of sentence. Thank you, Your Worship. 

COURT:  Okay, then the whole matter, this matter is going .., it will stand down until tomorrow. 

MR VAN DER WALT:  As the court pleases, Your Worship. 

ADV ROELOFSE:  As the court pleases, Your Worship. 

COURT ADJOURNS UNTIL  16 SEPTEMBER 2011
------------------------------------

NO CD WAS RECEIVED FOR 16 SEPTEMBER 2011
------------------------------------
COURT RESUMES ON 28 NOVEMBER 2011.

PROSECUTOR:  Your Worship, this is matter SH865/2010. I am not sure if we can do it mechanically or if we are doing it by short hand. 

COURT:  The machine is on. 

PROSECUTOR:  As the court pleases, Your Worship. This is case number SH865/2010, State versus York Timbers Ltd as represented by Mr David Malloth‑Brown. On the 28 November 2011 the Presiding Officer is still Mrs Annie Shabangu, Prosecutor is Adv P Nkuna, Defence is Adv Roelofse and from the Asset Forfeiture Unit is Adv Van der Walt. 


Your Worship, by agreement between the parties the matter was adjourned until today for continuation of evidence in aggravation of sentence by the state, however, I believe the defence would like to address the court. 

COURT:  Yes, Advocate? 

ADV ROELOFSE:  Your Worship, there was an agreement between the parties that the matter be postponed to the 13 February 2012 and there is an issue that both the parties need to 

address the court on. The issue concerns the error that occurred when the accused pleaded guilty to charge .., firstly charge 1 and then it was changed to charge 3 and we would like an opportunity to address the court on the legal issues and what should the court do in these circumstances because it is not merely an amendment of the plea in terms of Section 113 of the Criminal Procedure Act, it is also because some of the charges were withdrawn. Now the prosecutor is in a difficult position so the parties agreed that we need to research this issue and then properly address the court on the way forward in respect of this matter. So we would like a postponement until 13 February 2012 for this purpose, Your Worship. Thank you. 

COURT:  Yes, Mr Nkuna, do you agree? 

PROSECUTOR:  I confirm the date, Your Worship. However, may I just find out by when are we supposed to file our heads or should we file then on that day and the court is going to make a ruling on that date?

COURT:  I do not think I will be in the position to make a ruling on that day if you file it on that day. Maybe if you, I do not know whether you will be ready to file them before the 13 February that … (intervened). 

ADV ROELOFSE:  Your Worship, if I might make a suggestion, the state is domilis litis, so I suggest that the state will file their heads of argument, everybody is back by the end of January, file their heads of argument and we then within seven days after that in response file our heads of argument. That would be my suggestion, Your Worship, but I am in the court’s hands. I think we should choose a date suitable to the state at the end of January and then in the first week of February we file our heads. We will file our heads with the Clerk of the court or with the magistrate and then everybody will be ready by the 13th, Your Worship. 

COURT:  Yes, Mr Nkuna? 

PROSECUTOR:  Yes, Your Worship. Your Worship, this is the application, I will suggest that let the defence file their heads then I can file my heads unless the document that they have given me can be treated as their heads. Can I just get an indication from them? 

ADV ROELOFSE:  No, Your Worship, the document we gave our colleague is an affidavit in support of our change of our plea from guilty to not guilty. And we are just checking a date, Your Worship, may we then .., we have no problem to file our heads of argument first on the 13 January 2012.

COURT:  13 January? 

ADV ROELOFSE:  And then the state will have the opportunity to file in response, thank you. 

COURT:  Yes, Mr Nkuna, the defence will file on the 13 January, when will you file yours?  

PROSECUTOR:  13th .., I just want to (indistinct), Your Worship, seven days from there. I can file my heads on the 20th, Your Worship. I see my learned friend is including weekends but it is 

fine. 

COURT:  Can I suggest that you give me a call when you have already filed your heads of documents so that I can come and fetch them?  

ADV ROELOFSE:  Will do so, Your Worship. 

COURT:  Thank you. Is it the 20th, Mr Nkuna? 

PROSECUTOR:  20th, yes, Your Worship. 

COURT:  Of January. Okay, then the matter is postponed until the 13 February 2012 for hearing by agreement. Defence will file their heads of argument on the 13 January 2012 and the state will file theirs on the 20 January 2012. 

ADV ROELOFSE:  As the court pleases, Your Worship. 

PROSECUTOR:  As the court pleases, Your Worship. Before we adjourn I just want to find out because I have received this affidavit. Is the defence going to ask the court to have this form part of the record because this is the application upon which the heads are based? 

ADV ROELOFSE:  Your Worship, I beg leave to hand in the affidavit in support of the application for the change of plea of guilty to not guilty, Your Worship. 

COURT:  Do you have any objection, Sir? 

PROSECUTOR:  I have no objection, Your Worship. 

ADV ROELOFSE:  Your Worship, this is the original that is an unsigned copy, may I, it is the original that is found and … 

COURT:  Yes, the affidavit by Mr Richard Spoor in support of the application is submitted as and admitted as exhibit .., what exhibit is this? 

PROSECUTOR:  The plea was exhibit .., the first exhibit, I do not know whether it was A or B. A or 1. 

ADV ROELOFSE:  There was a plea, A, and there was a statement of mitigation B … 

COURT:  B. 

ADV ROELOFSE:  And it will then be annexure C. 

COURT:  Exhibit C. 

ADV ROELOFSE:  Exhibit C, Your Worship. 

COURT:  Yes, and it is admitted as exhibit C.       

ADV ROELOFSE:  As the court pleases, Your Worship. 

COURT:  Yes, anything else? 

PROSECUTOR:  Your Worship, also if the Asset Forfeiture Unit application will also be affected and whether they need to answer and file heads. Maybe my learned friend from the Asset Forfeiture Unit might want to address the court on this.

COURT:  Yes, Mr Van der Walt?  

MR VAN DER WALT:  Your Worship, yes, I did also take a look at this application. You must remember now that there is a court order in place as far as Section 18 is concerned so it might be that I will also file some affidavits, it might not be, but at this stage I think I will also file my affidavits on or before .., sjoe, I think I need to have because it means their heads of argument is the 13, the 13 January. 

COURT:  January, yes. 

MR VAN DER WALT:  I think I need to consider filing affidavits and maybe heads .., sorry, let me just see. I do not know if it will be fine with the .., if I say the 9 January if I file my affidavits. 

COURT:  Yes, Advocate? 

ADV ROELOFSE:  Ja, that is fine.  

MR VAN DER WALT:  9 January and then my heads I will also file simultaneously with the state on the 20th, the 20 January. 

COURT:  Okay. 9 January? 

MR VAN DER WALT:  That is correct, Your Worship. That is a Monday. 

COURT:  Yes, affidavit in respect of confiscation enquiry to be filed on the 9 January 2012 and the heads of argument on the 20 January 2012. 

MR VAN DER WALT:  As the court pleases, Your Worship. 

COURT:  Thank you. 

MR VAN DER WALT:  Can I hand it back to my learned colleague, Your Worship. 

COURT:  Yes. 

PROSECUTOR:  I think that is the roll for today, Your Worship. 

COURT:  Okay. Thank you. Court adjourns. 

COURT ADJOURNS UNTIL 13 FEBRUARY 2012

--------------------------------

COURT RESUMES ON 16 APRIL 2012
PROSECUTOR:  Today is the 16 April 2012.  The appearances are as before. (Inaudible) for continuation of trial. (Inaudible) ...  Your Worship, the summons was issued in respect of the following accused: Global Sawmills (Pty) Ltd (inaudible) ... that Mr David Malloth-Brown has been nominated by Global Forest Sawmill (Pty) Ltd to appear on their behalf. A summons were issued in the name of Mr Prince to substitute him Duncan (inaudible) ... and we have been informed that he has since been substituted by Mr David Malloth-Brown to appear (inaudible) ...  


Appearing on the charge sheet we have three accused, it is Accused 3 is York Timber Holdings (Pty) Ltd, represented by Mr David Malloth-Brown. Accused 2 is Global Forrest Sawmills (Pty) Ltd as represented by Mr David Malloth-Brown. Accused 3 is York Timber Holdings Ltd as represented by Mr David Malloth‑Brown. Before I pursue the (inaudible) ...  
COURT:  Yes, Advocate? 

ADV ROELOFSE:  I confirm that Mr Brown represents all three of the accused, Your Worship. 

COURT:  Yes, Mr Nkuna? 
PROSECUTOR:  As the court pleases, Your Worship. Your Worship, you will notice that the annexure to the charge sheet has been amended. This information has been brought to our attention after we had drafted (inaudible) ...  Then also, Your Worship, we notice that on counts 5 to 7 we mentioned accused 4, Accused 4 was York Timber Holdings  (inaudible) ... accused 3. On count 5 is accused 1 and 3 and on count 6 it is accused 1 and 5. On count 5 it is accused 1 and 3 and on count 6 is accused 1 and 3 and on count 7 it is accused 1 and 3. Count 8 is accused 1 and 3. 
COURT:  Yes?

PROSECUTOR:  Your Worship, I will (inaudible) ... may this matter be postponed until the 9, 10 and 11 of July this year (inaudible) ... 

COURT:  Yes, Advocate?

ADV ROELOFSE:  Your Worship, the defence agrees those dates have been agreed upon for three in respect of the other accused, that is also accused 1 and 2 and 3 but also for 12. This matter has been dragging along for some time and at this stage the state decided to add more accused, yet again bring more charges, this cannot continue. Be that as it may, Your Worship, the accused agrees to that date but also reserves the right in respect of the joinder and of the accused. Thank you. 

COURT:  Yes, Mr Nkuna, is there anything that you want to add?

PROSECUTOR:  Your Worship, I have nothing to add at this stage, I will wait and see how the (inaudible) is going to act (inaudible) ... 

COURT:  Okay, the matter is then postponed to the 9, 10 and 11 of July 2012 by agreement and it is for plea and in respect of other accused that have been added and also for trial. 

ADV ROELOFSE:  As the court pleases. (Inaudible) ... 

PROSECUTOR:  As the court pleases, Your Worship. 

COURT:  Court adjourns.
COURT ADJOURNS UNTIL 9 JULY 2012
-----------------------------------

PROCEEDINGS COMMENCES ON 10 JULY 2012

PROSECUTOR:  May it please the court, Your Worship. I beg leave to call matter number SH865/2010, State versus York Timbers (Pty) Ltd as represented by Mr David Malloth-Brown.  Today is the 10 July 2012. The Presiding Officer is Mrs Shabangu, Public Prosecutor is Adv P Nkuna, Defence is Adv Roelofse instructed by Richard Spoor Attorneys. The Interpreter is Mrs Bobbert and the Asset Forfeiture Unit is represented by Adv Kobus van der Watt. 


Your Worship, at the outset I wish to place on record that the state hereby withdraws charges in respect of accused 2, Global Forest Product (Pty) Ltd and accused 3 York Timber Holding Ltd. I withdraw all the charges in respect of this particular accused. The charges according to the charge sheet are from count 1 to count 8 in respect of these accused that I have just mentioned. However, Your Worship, the state reserves the right to reinstate these charges in the near future. I have been instructed by the Department of Environmental affairs that investigations as far as these matters are concerned against these accused are not yet completed. 

PRESIDING OFFICER:  Yes, Advocate?

ADV ROELOFSE:  As the court pleases, Your Worship, I confirm that I appear on behalf of accused 1.

PRESIDING OFFICER:  Charges against accused 2 and accused 3 are withdrawn in all counts from count 1 to count 8. 

PROSECUTOR:  Your Worship, I just want to place on record that these are provisionally withdrawn. 

PRESIDING OFFICER:  They are provisionally withdrawn.  Yes, Mr Nkuna?

PROSECUTOR:  As it pleases the court, Your Worship. Your Worship, the record reflects that on the last occasion when the matter was adjourned the application to have the charges, that is count 3 and 8 be altered was granted in respect of count 3, however dismissed in respect of count 8 meaning that count 8 stands as a guilty plea against the accused, York Timbers (Pty) Ltd represented by Mr David Malloth-Brown. 

Your Worship, I wish to place on record that at this stage the state does not intent to present any evidence in respect of count 3 and that the state request that we will proceed on mitigation of sentence and the state does not prove any previous conviction against the accused company, York Timbers (Pty) Ltd as represented by Mr David Malloth-Brown. 

PRESIDING OFFICER:  Can we hear from the advocate .., Mr Nkuna, are you closing your case?  

PROSECUTOR:  I am closing my case in respect of count 3, Your Worship, that is correct. 

PRESIDING OFFICER:  Yes, advocate?  

ADV ROELOFSE:  As the court pleases, Your Worship. I just want to correct something, we never filed any documents or addressed the court on the issue of changing our plea in respect of count 8. It was guilty and we never attempted to change that. It is only in respect of count 3. The accused also does not call any witnesses in respect of count 3. 

PRESIDING OFFICER:  Yes. 

ADV ROELOFSE:  And the accused closes its case in respect of count 3. 

PRESIDING OFFICER:  Yes, Mr Nkuna, you may proceed with your mitigation. 

PROSECUTOR:  As the court pleases. Your Worship, my attention was a bit ... 

PRESIDING OFFICER:  Disturbed. 

PROSECUTOR:  Disturbed. 

PRESIDING OFFICER:  The defence has also closed its case, they are not intending to call any witnesses on count 3. 

PROSECUTOR:  Your Worship, I request a short adjournment. There is something that I need to discuss with my colleague from us officially before I proceed. 

PRESIDING OFFICER:  Court adjourn. 

COURT ADJOURNS                                     COURT RESUMES   

PRESIDING OFFICER:  Yes, Mr Nkuna?  

PROSECUTOR:  May it please the court, Your Worship. Your Worship, I am aware that the defence has already indicated that they do not have any further submissions. I just wanted to make sure that the record is properly reflecting what the intention of the state is as far as the withdrawal of charges is concerned. All charges that we had proffered against York Timbers (Pty) Ltd as represented by Mr Malloth-Brown are hereby withdrawn except these two counts that the court is ceased with. I just wanted to place this on record. 

PRESIDING OFFICER:  Okay. 

PROSECUTOR:  That all the eight charges .., all the charges except the two charges that the court is ceased with. 

PRESIDING OFFICER:  Are you referring to accused 1? 

PROSECUTOR:  Correct, Your Worship. 

PRESIDING OFFICER:  Yes? 

PROSECUTOR:  I have discussed or informed the defence accordingly that this is our intention to withdraw the remaining charges against accused 1. We are only ... 

PRESIDING OFFICER:  Charge 3 and 8? 

PROSECUTOR:  Charge .., count 3 and 8, correct, Your Worship. 

PRESIDING OFFICER:  Three and eight. 

PROSECUTOR:  And all these charges are just provisional withdrawals. Your Worship, my .., unless the defence has any further submissions I want to proceed with addressing the court on 

sentence.

PRESIDING OFFICER:  Yes, Advocate, do you have anything?

ADV ROELOFSE:  Your Worship, the issue is just that there is still a plea of not guilty on charge 3 and we require that Your Worship make a finding, either find us guilty or not guilty. State has closed their case, we have closed our case and it will obviously be required that we need to have a judgement on count 3. 

PRESIDING OFFICER:  Can we adjourn until 11:00 so that I can refresh my mind. You know we all know that this case is very .., so I have to refresh my mind before I can give judgement on count 3. 

ADV ROELOFSE:  As the court pleases, Your Worship. 

PRESIDING OFFICER:  We will come back at 11:00, thank you.

COURT ADJOURNS                                     COURT RESUMES 

PRESIDING OFFICER:  Yes, Mr Nkuna? 

ADDRESS ON MERITS BY THE PROSECUTOR:  May it please the court, Your Worship. Your Worship, on merits, in respect of count 3, that is to do with ashes. I am made to believe that that is the count that the accused have pleaded guilty and it was later altered into that of not guilty. May I also have the defence to confirm on record that we are dealing with this specific count which is to deal with ashes? 

PRESIDING OFFICER:  Yes, Advocate? 

PROSECUTOR:  Before I proceed with the address.

ADV ROELOFSE:  As the court please, Your Worship. The submission of the defence is just this that the state has to prove its case beyond reasonable doubt. The charge is .., sorry? 

PRESIDING OFFICER:  Yes, Advocate, he wants you to confirm if you are dealing with the disposing of ashes. 

ADV ROELOFSE:  On count 3, yes, yes. 

PRESIDING OFFICER:  Of count 3. 

ADV ROELOFSE:  Count 3 as it is set out in the charge sheet. 

PRESIDING OFFICER:  That is all he wants so that he can proceed with his ... Then you will follow after him. 

ADV ROELOFSE:  Of wood ash, yes. 

PRESIDING OFFICER:  Wood ashes, yes.

ADV ROELOFSE:  Wood ash, yes. 

PROSECUTOR:  Your Worship, that being the case I submit that I make application rather that in the light of the confusion with regard to this particular charge the charge sheet may be amended to reflect the correct sections as the defence has made certain admissions based on this specific charge of ash. If I recall well the issues were in respect of the .., I cannot remember if it was the charge .., the section which was wrongly inserted or wrongly cited. 

PRESIDING OFFICER:  Can you assist, Advocate, what was it that was cited wrongly, was it the section or ..? 

PROSECUTOR:  And that, no, I will submit that that has since been cured by the admissions, Your Worship, that now we know we are dealing with ashes, yes.

PRESIDING OFFICER:  We are dealing with ashes. 

ADV ROELOFSE:  Your Worship, there is a difference between the first count and that is in respect of, that is the count upon which the accused made its admissions and also pleaded guilty in the first place and that is to, in terms of Section 21 of the Environmental Conservation Act. And Section 21 of the Environmental Conservation Act relates to the operation of a waste disposal site. That is in terms of the charge sheet. And count 1 is 26 and 21 of ECA and charge 3 is Section 26 which makes it a contravention to dispose of waste. Now the evidence before the court is or the admissions in respect of count 1 is in respect of Section 21, the operation of a waste disposal site. The statement in mitigation was also based on Section 21. That was subsequently changed to count 3 and that was amended, was changed to not guilty. So the court must decide whether or not the accused is guilty of a contravention of Section 26 as set out in count 3. Anything else, Your Worship? 

PRESIDING OFFICER:  Were you still explaining as to what Sections are we dealing with?

ADV ROELOFSE:  No, Your Worship, count 3 deals ... (intervened). 

PRESIDING OFFICER:  Or are you done with your ...? 

ADV ROELOFSE:  Yes. Yes, Your Worship, yes.

PRESIDING OFFICER:  Argument? Okay. 

ADV ROELOFSE:  Of course I must still argue in respect of the merits. 

PRESIDING OFFICER:  Okay, ja. Thank you. Yes, Mr Nkuna? 

PROSECUTOR:  Your Worship ... 

PRESIDING OFFICER:  Count 3 as I hear correctly the advocate is saying count 3 is in respect of Section 26. 

PROSECUTOR:  Yes,Your Worship, and charge .., and they have made admissions in respect of this specific count. 

PRESIDING OFFICER:  No, they made admissions in respect of count .., ag, in respect of Section 21.

PROSECUTOR:  21. And the correct Section should have been 26. 

PRESIDING OFFICER:  26. 

PROSECUTOR:  Your Worship, my submission is that based on the admissions and the fact that the charge sheet refers to, if I am correct, Section 20(1) instead of Section 26. It does not amount to substitution of charges. The admissions are fully .., they fully cover the elements of this particular offence, Your Worship, in this count. And further that there will not be any prejudice if this particular count is .., I mean this Section, the correct Section is inserted on the charge sheet based on the admission that have already been made. And it is apparent or clear that the defence would have pleaded on the correct charge. And that is allowed in terms of the provisions of the Criminal Procedure Act. 

ADV ROELOFSE:  Your Worship, the state did not ask for a finding of guilty in respect of charge 3. He said nothing so I am convinced that the state does not want to really advance or press for a conviction on count 3. Your Worship, but be that as it may the state must prove its case beyond reasonable doubt. (Intervened). 

PROSECUTOR:  Your Worship, can you assist, we are still busy with the amendment of the charge sheet and I was going to address the court on the merits after the court would have made a ruling on whether the amendment is granted. 

PRESIDING OFFICER:  If I recall, Mr Nkuna, the amendment was granted, was allowed previously to say that we amend Section .., I mean charge 1 to be count 3. 

PROSECUTOR:  As the court pleases. Now therefore may I proceed addressing Your Worship on merits on this particular count?

PRESIDING OFFICER:  Yes, you may proceed. 

PROSECUTOR:  Your Worship, I am aware that the state did not present any evidence as far as this particular count is concerned. I submit with respect that in terms of Section 250 of the Criminal Procedure Act the court may convict on the basis of the admissions made by the accused and it is my submission that the accused should be convicted as such without the state having led any evidence. Section 250 is clear on this, Your Worship, and I am not going to address Your Worship on this specific sub-sections or sub-paragraphs on this particular section however, the accused did not have authorisation to operate this site without a permit. 


Without repeating myself I submit that the evidence is before Your Worship by the accused himself that he did operate a site that disposed of ash without a permit. And those admissions that were placed on record by the accused he explained how this ash was disposed of on site. So I submit that the state did manage to prove a case against the accused on this particular count beyond reasonable doubt and that accused should be convicted as such on this particular count. 

PRESIDING OFFICER:  Yes, Sir? 

REPLY BY ADV ROELOFSE:  Your Worship, the elements of this crime is that the accused unlawfully and intentionally disposed of waste without a permit. Now the elements are that the accused unlawfully, that is without any authorisation dumped waste. So the state must establish that this, the accused unlawfully did this act. It is for the state to prove that the accused did not have a permit. There is no evidence absolutely to that regard except references to this aspect in a inspection report. There is no evidence, the state must prove and come and tell this court, should have come and tell this court that we checked the records and there is no permit. No evidence in that regard. Then you can only be held accountable in terms of this section if you are disposing of waste and waste is defined in the act. The state must, should have come and prove that the ash fits into the definition of waste. There is no evidence to that regard. 

The evidence before Your Worship is that York Timbers used the Mount Anderson site on the strength of a permit. Your Worship, it is annexure DBM4, DBM NB4, sorry, DBM4 is a permit and on the strength of that permit the accused used the Mount Anderson to waste disposal site. It stopped using the site when it was advised so by its attorneys but that is neither here nor there. The state had to come and prove that the document DBM4 is not a valid permit otherwise there is no case. No evidence to that regard why the permit is invalid, the court must accept the accused’s explanation that they operated in terms of a permit and that permit is DBM4. 

Your Worship, but even a more, a greater difficulty for the state is the following and that is that the accused when they were first charged and summonsed to appear before this court there was no longer an offence like Section 21. That act has been repealed. Your Worship, Section 21 and Section 26, as a matter of fact the whole Section 20 was repealed before criminal prosecutions was instituted against the accused. So the accused is here before court today and for many months on offence that did not exist at the time that they were charged. 

In this regard, Your Worship, I refer Your Worship to Section 80 of the National Environmental Management: Waste Act 59 of 2008. In terms of Section 80 of Act 59 of 2008 that is the National Environmental Management: Waste Act 59, Section 81(1) subject to sub-sections 2 and 3 and 81, the law set out in Schedule 2 are hereby repealed or amended to the extent set out in the third column thereof. When I go to that schedule, Your Worship, Schedule 2 says in the third column the second item that section repeals Sections 19, 19(a), 20, 24, 24(a) (b) and (c). Now the National Environmental Management Act: Waste Act came in operation, commenced on 1 July 2009. So as from 1 July 2009 no offence under Section 20 existed anymore, it was repealed. 

Now I know that in the mind of the court there might be questions that in every act there is transitional arrangements. Now here in this act as well and I refer the court to Section 80(5), 80(5), that specifically deals with criminal prosecutions instituted under Sections 19 and 20 of the Environmental Conservation Act. It says: 

“Any criminal proceedings instituted under Section 19, 19(a) or 21 of the Environmental Conservation Act have not been finalised on the date of, into effect of this act must be finalised as if those sections were not repealed.”

So clearly this section says that at the stage when this act is repealed everything, criminal prosecutions that had started before the repeal must be finished under that act but in this instance the criminal proceedings were instituted when the accused was summonsed to appear before this court, it was after 1 July. And that will be clear from the record, Your Worship. I do not have that precise date, but I checked it, I cannot remember what it was but the first time the accused was summonsed to appear in this court was after the repeal, it was in October 2009. So it was after the repeal of this act. So, Your Worship, to make it short the accused were prosecuted for offences that at the time of the prosecution did not exist. 


And what is even more, Your Worship, as Your Worship will go through the documents that are before you and I refer in particular to the statement in aggravation there are a number of instances where the state or the complainant, the Department, has acknowledged this fact that Section 20 has been repealed but not withstanding that they continued to prosecute. Your Worship, so there is two legs upon which the accused submits that it should not be found guilty and cannot be found guilty in respect of charge 3, that is that even taken into account all that admissions it has made that it used the Mount Anderson waste disposal site to discard of waste .., ag, of ash ...

I have just been informed, Your Worship, that the first appearance of the accused was on 29 October 2010, the act was repealed on 1 July 2009. So not withstanding the fact that the accused made certain admissions it does not cover all the elements of the offence. The state had to prove that the accused did not have a permit, they did not do so. The state had to prove that the accused intentionally dumped waste and that waste, it must be waste as defined in terms of the act, the accused did not do that and the accused is prosecuted for a crime that no longer existed at the time of the prosecution. 

Your Worship, and then a further aspect may be in closure is that if one looks at the statement in mitigation the accused, while they were using the Mount Anderson site on the strength of the permit annexure DMB4, at all times had the belief that it was a permit validly issued. They only stopped with this after advice received by their legal representatives. Now, it is not to say or the accused .., or it cannot be accepted that that advice was correct or that advice was wrong, it is merely a statement that at a certain stage after receiving advice they stopped using the Mount Anderson site. 

Therefore, Your Worship, in light of these submissions I submit that the accused must be acquitted on count 3. 

Your Worship, I have got a copy of the relevant sections in that act, the schedule is also in this, appended here as well as the proclamation in the Gazette of the commencement of the Waste Act, Your Worship. With permission and leave I hand this in, Your Worship.

PRESIDING OFFICER:  Yes, Adv Nkuna? Objection?

PROSECUTOR:  No objection. 

ADV ROELOFSE:  Thank you, Your Worship.

PROSECUTOR:  May I just have a look at it, Your Worship. Your Worship, I have no objection with this if it is handed in. 

PRESIDING OFFICER:  Yes, this copy is admitted as exhibit D. 

ADV ROELOFSE:  As the court pleases. 

PROSECUTOR:  As the court pleases. Your Worship, may I please have the charge sheet, I just want to make sure about something on this particular count. Your Worship, in response the offence is, that is count 3, was committed during the period 2002 to 2006 January. So the amended legislation is not applicable in this matter. And further that if the court 

PRESIDING OFFICER:  You said 2002 to two thousand and ..?  

PROSECUTOR:  2006, January, according to count 3. And therefore it is my submission that the amended legislation is not applicable on this matter because the offences had already been committed and further this matter did not only start in this court. There was the High Court application .., there was a High Court application, Your Worship .., I just want to look for the specific date when it was granted by the High Court, the Transvaal Division as it then was on the 10 October 2007 made an order and that court case number 16994/2005. So it is my submission, Your Worship, that this matter did not only start now and proceedings started in two thousand and .., started in the High Court. This is the copy just for the court order just to support this argument if the court will bear with me just for a moment. Your Worship, I cannot get the copy of the court order but I have submitted it ... Yes, I now have the copy of the court order, Your Worship, that shows that the proceedings did not only start in this court. The proceedings started in the High Court in terms of the court order. So even if the court is of the view that the amended legislation is applicable my submission is that it was a continuous court process. I beg leave to hand it in to the court order. 

ADV ROELOFSE:  I have got no objection. I will just ask that I just address that issue on a court order because it is something new. I have not addressed with my colleague, if we could take ... Thank you. As the court pleases, Your Worship. 

PRESIDING OFFICER:  Yes, I will give you the opportunity, Sir. The High court order is admitted as exhibit E. 

PROSECUTOR:  I have no further submissions, that is my response, Your Worship. 

PRESIDING OFFICER:  Yes, Advocate? 

ADV ROELOFSE:  Your Worship, in regard to the submission of Mr Nkuna that the proceedings started already there with the High Court, Your Worship, with respect it is patently wrong. We just have to look at Section 80 of the Waste Act, sub-section 5. 

PRESIDING OFFICER:  Section?  You said Section ..? 

ADV ROELOFSE:  Section 80(5). I have referred the court to that one. 

PRESIDING OFFICER:  80(5).  

ADV ROELOFSE:  Ja, just to dispel this myth that proceedings were started in the High Court. The section says clearly any criminal proceedings instituted. Your Worship, the High Court proceedings was not criminal proceedings, it was a civil matter where the parties on agreement between each other agreed that the Department can come and inspect etcetera, so it was not criminal proceedings, so .., and the intention of the legislature is clear, it all is about the intention of the legislature. Section 80(5) makes the intention clear, you finish what you started under the old act and after the new act has come into operation you do what you like under the new act. It concerns criminal proceedings. The issue here is that these criminal proceedings, the matter we are here before the court today was instituted on 29 October 2010 whereas ECA Section 20 was already repealed on 1 July 2009. So no offence under ECA existed by that time. Thank you. 

PRESIDING OFFICER:  Yes, I have listened to both arguments from the defence and the state, however, I am going to reserve my judgement until tomorrow morning. 

ADV ROELOFSE:  As the court please. 

PROSECUTOR:  As the court pleases, Your Worship. 

PRESIDING OFFICER:  The accused is warned to be here half past eight tomorrow morning. Court adjourns. 

COURT ADJOURNS UNTIL 11 JULY 2012

---------------------------------

COURT RESUMES ON 11 JULY 2012

PROSECUTOR:  As it pleases the court, Your Worship, I beg leave to call matter SH865/2010, State versus York Timbers (Pty) Ltd, represented by Mr David Malloth-Brown on the 11 July 2012. Appearances are as before. 

--------------------------------

JUDGEMENT

PRESIDING OFFICER:  The matter before court today it is for judgement which was reserved yesterday on count 3. 


The accused is York Timbers (Pty) Ltd, represented herein by David Malloth-Brown. The accused is charged with 9 counts of contravening the Environmental Conservation Act 73 of 1989. The state provisionally withdrew count 1, 2, 4, 5, 6, 7 and 9 against the accused. The accused pleaded not guilty on count 3 and guilty on count 8 and was subsequently found guilty on count 8. 


Today the court is to establish as to whether the state proved its case beyond reasonable doubt. Count 3 as per the charge sheet is the contravention of Section 26 of the Environmental Conservation Act 73 of 1989 in that it is alleged that the accused and unlawfully and intentionally deposed of ash waste at a site for which a permit not being issued by the Minister. The state did not call witnesses, same as the accused. 


On argument on merits the state argued that the accused made submissions which covers the whole charge. The defence argued that action was instituted against the accused in October 

2009 and that at that time Section 20 of Act 73 of 1989 was repealed by Section 80(5) of the National Environmental Management Act 59 of 2008 which came into operation on the 1 July 2009. Section 80(5) provide that any criminal proceedings instituted under Section 19, 19(a) or 21 of the Environmental Conservation Act that have not been finalised on the day of coming into effect of this act must be finalised if this section had not been repealed. 


Schedule 2 of this act in column three provide sections or rather extended of repeal or amendment. Number 2 mentioned the repeal of Section 19, 19(a), 20, 24, 24(a), 24(b) and 24(c) of Act 73 of 1989. 


The accused is charged with contravention of Section 26 of Act 73 of 1989. The accused received summons on the 11 October 2010 while the act was repealed on the 1 July 2009. Evidence before this court is that at the time when criminal actions were instituted Section 26 of Act 73 of 1989 was repealed by Act 59 of 2008. The court therefore find the accused not guilty and discharged from count 3. 

ADV ROELOFSE:  As the court pleases, Your Worship. 

PROSECUTOR:  As the court pleases, Your Worship. 

ADDRESS BY ADV ROELOFSE:  Your Worship, may I then address the court on count 8.

PRESIDING OFFICER:  Yes, you may proceed, Sir. 

ADDRESS IN MITIGATION BY ADV ROELOFSE:  On mitigation. Your Worship, there will be a few issues that I wish to raise in respect of count 8. First, maybe a short introduction, Your Worship, this whole investigation that culminated in these criminal proceedings started when the High Court made an order. Now, Your Worship would have seen from the statement in aggravation that was handed in by the state that there is accusations that York failed, simply failed to comply with environmental laws, and most astonishing it is stated that in terms of the court order the court already made a finding that York had contravened environmental laws. 


Your Worship, that was the starting point of all that has happened up to today, but that averment that the court already made findings in the High Court case that York Timbers contravened the environmental laws is simply incorrect. On a perusal of the judgement of the High Court, and I will refer Your Worship to page 4 of the judgement that I also wish to hand in as an exhibit. Page 4 of the judgement the court says that initially the applicant’s, that is the Lone Creek Lodge contended that Global is guilty of a variety of unlawful acts causing harm to the environment, sought further restraining and mandatory interdicts. I do not know if that is .., I think Your Worship has got the order. I am now referring to the judgement itself. 
PRESIDING OFFICER:  Oh, that is the order? 

ADV ROELOFSE:  Ja. I will hand this in, Your Worship, I just thought of this this morning. Now, on page 4 the court says:

“Initially the applicants contended that Global is guilty of a variety of unlawful acts causing harm to the environment sought further restraining and mandatory interdicts. The parties have managed to settle their differences and counsel has drafted a draft order.”

So there was no finding in no court that York has contravened the environmental laws. Now this threat, and this statement is carried through the entire statement in aggravation namely that York contravened this and contravened that and does not comply with the law, et cetera, et cetera. But based on this simple mistake that the court made no such finding, so that is by way of introduction. 


Now this is why York is before the court. This is why the investigation was initiated and now we have to deal with count 8. Your Worship, count 8 is a contravention of National Environmental Management Act in that York is charged that it commenced with the building of a road without a permit. Your Worship, now let us deal with this road to see exactly what has transpired concerning this road. 


It is contained in the statement in mitigation at page 18 from there and thereon the circumstances surrounding the road is explained. Your Worship, this road was an existing road within a plantation that belongs to York. It was not a new road that was build, it is an existing road that was constructed many years ago. Now the reason why York wanted to do work on this road is as follows: at that stage there was massive fires that raged in Sabie and much, many of the plantations were burnt out including the area where trucks had to transport logs from the Lydenburg road, Long Tom pass/Lydenburg road to the saw mill. Now because the trees burnt down and many of the plantations were affected as much as possible of the remaining trees, well the trees that were damaged had to be harvested so that they would not dry out and then it would be useless for the process that York uses. So as much as possible of the timber had to be harvested and the only way it is transported is on the road that leads from Lydenburg, the Long Tom pass road to the saw mill. Now because that area also burnt down there was excessive noise, more trucks and also dust, et cetera, so it was a big nuisance to the residents of Sabie. So York decided that it would be a better option to deviate the route over a ridge so that there would be less effect from noise and dust, in other words to deviate the road away from the town of Sabie. So that was the intention they had with this road. Not to benefit themselves, because it costs money to build a road but to help in these circumstances where there was a fire and where lots of trucks had to use the road to benefit the residents of Sabie. That was the reason for the decision to start with the widening of the road in the forest. 


I can take Your Worship to page 61 of Bundle A. That is annexure DMB11, it is a photograph of the portion of road that was widened. Your Worship, just let me know if Your Worship has got the annexure. 

PRESIDING OFFICER:  You said it is annexure ..?

ADV ROELOFSE:  Annexure DMB11 on page 61 of Bundle A. 

PRESIDING OFFICER:  Are you referring to this one? 

ADV ROELOFSE:  Ja, it is, there is an index, it says Bundle A and with .., Your Worship, it is a photograph, annexure DMB11, it is photograph, it is a satellite photograph that looks like this. 

PRESIDING OFFICER:  Oh. Page 61 is different from what you are referring me to. 

ADV ROELOFSE:  Ah .., Your Worship, it is 161, sorry, it is 161. My, it is not clear on my page. Sorry about that. Your Worship will see that there is a mark X1 and a Y1 and then there is two arrows, that is the stretch of road that we are charge with widening. Your Worship will see that the road appears widened between those two points but Your Worship will also see that there is a straight road just beneath that X1 and Y1. That is the existing road that was used by the trucks. Right next to that on the bottom of that photograph is the town of Sabie, it is some of the extensions of Sabie. 


Now Your Worship will see that clearly the road that has been widened is further away and it is upon on a ridge or just behind a ridge whereas the other road that is a straight road is right next to the town of Sabie and its suburbs. Now that was the cause of the problem. You will see that from the Lydenburg road right to the saw mill that is on the right hand side of the picture, there is the saw mill on the top and the Lydenburg/Long Tom pass road is that winding road on the left hand bottom corner. Now that road connects the Lydenburg road with the saw mill. 


Now the problem was that dust and noise of all the trucks transporting all the burnt timber moved up and down there and caused a nuisance to the town and the residents of Sabie. That is why York resolved and took a decision to take the road, it is a longer road, X1, Y1 it is a long ..er way to go to the saw mill but it would take away all the dust and all the noise from the town of Sabie. So there was a good intention, not harm, nothing with the decision to divert this road. 


Now on the next page, page 162 it is annexure DMB12 Your Worship will clearly see a house and a vehicle and then there you can see in the middle of that photograph there is that road. That is the existing road. It is near to where the houses and the extensions and suburbs are. That was the cause of noise and disturbance and dust. 

On the next page DMB13 Your Worship will see the road and then the houses very nearby. The houses of the suburbs of Sabie. 

On the next page DMB14 Your Worship will see the area where the road was widened. Your Worship, this is an area within a plantation. There is no natural attributes, it is .., there is no natural significance in that area. It is a pine forest, no harm was done to the environment when this road was scraped. Your Worship will also recall and on the next page DMB15, page 165 there is another picture. That is the road for which York is now prosecuted. No harm, nothing. It was done because in order to benefit the town of Sabie. 

Your Worship will remember that what happened is that a contractor was instructed by York, York’s forestry manager to go and measure, do measurements on the road but in his eagerness he started to scrape the verge, the side of the road. Immediately when York found out about this they stopped the contractor. That is why the road was not finished. That is why the road was only scraped for a certain distance. No further work was done. When they found out that Harvester, the contractor started they stopped him. Now that is the basis upon which the state now avers that York fails to comply with their environmental .., with the environmental legislation. When they found out about this activity they stopped it and the road is like that road is until now. No further work done. But what is more, Your Worship, York also then applied for a permit for this road. So it stopped the work and applied for a permit. Two years after the application for the permit the permit had still not been granted and the reason used as I understand my instructions is because of this criminal case. So they wanted to do good for the town of Sabie. They wanted to take away the nuisance. They stopped when it was found out that it was done without a permit and they applied for a permit. 

Now that is not disputed by the state, the fact that York applied for a permit and it is contained in the inspection reports of the Department. Your Worship, I will refer to that portion where they acknowledge .., let me just see.  I will get to that portion where the state acknowledges that they applied for a permit. So they applied, they saw that the contractor started with the job, they stopped him and applied for a permit and they do not have a permit at this stage, they stopped the work and they do not intend to build the road anymore. 

It is contained on page 43 of Bundle B, the statement in aggravation where the Department says that the facility, that is York, has submitted an EMA application for the road. It is also acknowledged in further reports that York has now decided not to continue with the road. 

Your Worship, now the charge was that York started with the construction of a road that is wider than 4 metres. That was the criteria or the regulation at that stage. When they constructed the road the maximum width that you could construct a road with and then you had to have a permit was 4 metres, then you had to have a permit, but subsequently that regulation has been repealed. Now you need a permit to construct a road that is wider than 8 metres. So at this stage if it would have happened today, the same circumstances York would not have committed an offence. 

Now the importance of this, Your Worship, is the following that clearly the legislature acknowledged that 4 metres is a bit a strict requirement and made it 8 metres. So that is a factor that must be taken into account, we submit, in the sentence in respect of that charge that now it is no longer an offence, now it is 8 metres, not 4 metres. 

Your Worship, on page 155 of the statement in aggravation, that bundle, Bundle B it says during the complainant’s inspection he has observed that a stretch of 800 metre long of the existing road, the ramp road had been widened from 4 to 8 metres. Now that was an offence at that stage. At this stage with the repeal of those regulations it is an offence to make a road wider than 8 metres. So it would not have been an offence today. And that is contained, the amendment or the new regulation is contained in Schedule .., in Regulation 22 of the new regulations which says the construction of a road outside urban areas with a reserve wider than 13 metres, where no reserve the road is wider than eight metres. So the law today is that you must, you need a permit if you want to construct a road wider than 8 metres. So if York would have constructed that road today, no offence. 

Your Worship, that is the facts. When we look at the principles concerning and how to meet out a sentence the first principle is that the sentencing policy in punishment of criminal offences is now also informed by fundamental premises of enthrals and human rights. And that is set out in this case of State versus Salzwedel, 2001 SA 786 Appellat Division. There is no reason why when meeting out a punishment the principles as contained in the constitution that it must be humane, etcetera, etcetera must also not apply to York Timbers in this regard. 

Your Worship, and then the old maxim that a sentence must fit the crime, the criminal, interests of society and with a measure of mercy as set out in State versus Rabie also applies to this matter. Now the state will undoubtedly come and argue that oh, to contravene environmental legislation is a serious offence. It is. We, all of us are entitled in terms of the constitution to a safe and healthy environment. It is so. And Your Worship, the court has, when dealing with statutory offences has many times set out that it is a serious thing to contravene statutory offences. Now, but in every instance that is not the only consideration, but the particular circumstances surrounding the contravention of this offence must also be taken into account, an example is the contravention of exchange control regulations. Now in State versus Rungs, 1978(4) SA 304 Appellant Division, the court said:

“While retributive [and retributive is to deal with statutory offences how are we going to punish this person because he contravened a statutory offence] while retributive and especially deterrent elements are sometimes important considerations in the assessment of an appropriate punishment each case has to be judged in light of its own particular circumstances and the deterrent element should not be so emphasized as to lead to the imposition of a sentence which is unduly severe when judged in light of all the circumstances of the case concerned.”

So it will be easy for the state to come and argue we have to teach people a lesson. York Timbers must be punished severely because they contravened an environmental law and that must be a lesson to other people that wants to do the same thing. This case says it is important to send out a message that it is not in your interest to contravene environmental laws but besides that each case has to be judged on its own circumstances. 


Now Your Worship has been addressed on the circumstances when I explained the introduction and explained the background and explained the reason, et cetera. And the fact that there was no harm to the environment, nothing. You will see from that picture, Your Worship, that already the natural grass and natural vegetation is growing back, nothing, no harm absolutely nothing to the environment. The circumstances that prevailed, the reason why York started with the road and most of all the fact that when they saw the contractor did this they stopped him and not a crime today to build the same road. Surely, Your Worship, that is significant circumstances that must be taken into count in this case. 


Now, an important consideration is also the consequences of the crime and this is a very, very interesting example, Your Worship. It is State versus Bengesa, 1979(4) SA 448, Zimbabwe. This poor man was prosecuted because he set snares and by setting the snares he caught a few bushpig. Now it is an offence, it was an offence to set snares, it is unlawful hunting and he was severely punished, but the court overruled and set aside this punishment because the court considered and said that the consequence was that he caught bushpig and bushpig was a nuisance animal, so, the consequences are not severe and that is why the consequences is important in considering an appropriate sentence. What was the consequences here, absolutely nothing. No harm to the environment. I just want to quote this portion out of that case: 

“The seriousness of the consequences of a crime is always a factor to be taken into account in assessing sentence and the consequences of setting snares which kills animal which are a menace are very much less serious than the consequence would be if the animal killed were valuable animals.”
Now let us take this for example, let us say this road was constructed by York in a sensitive environment, a protected environment, a dune forest, a rain forest, that would have been a serious consequence but in this case there are no consequences whatsoever. And that surely, Your Worship, must be taken into account. 

Now Your Worship will also no doubt carefully listen to what the prosecutor has to say in this regard. Your Worship, just a moment. Now it is important to listen what the prosecutor has to say. Your Worship, but the court is not bound to any of the suggestions the prosecutor makes in respect of a sentence and that was said in State versus Victor, 1971 SA 427 Appellat Division. It says: 

“Klaarblyklik is die onderhawige gevaar dat die .... die gewysde Hartley waar ‘n feit erken is. Hier is soos soms gebeur van die aanklaer se indrukke of sienswyse oor vonnis verneem maar die hof is in die uitoefening van sy diskresie hoegenaamd nie aan die mening gebonde nie en is onder geen verpligting om nadoodse ondersoek in te stel na die gronde vir die uitgesproke mening nie.” 


So all that it says is that the court must listen to the prosecutor but is not bound by what the prosecutor suggest. No doubt the prosecutor will suggest a fine, Your Worship, but the accused suggest that in the light of all these circumstances that I have mentioned no consequences, immediately stopped, no longer an offence today, it was done not for a purpose to gain but for a purpose to benefit the community within which York operates. It was also done because of a situation that arose with all the timber and the burning that made more traffic, that made the road more, being used more, all of those circumstances, what other sentence can there be as a warning? It is not a crime anymore, Your Worship. You can build that road today without any consequences.

I want to close, Your Worship, that the suggestion and the accused will pray that York pleaded guilty to this charge, that this must be taken into account, that it is criminal, its liability in this regard is definitely not to pay a huge fine but rather to be cautioned and warned. Your Worship will also see that if one reads through all the further inspection reports et cetera, et cetera, that most of the issues except those where there is a difference in opinion between the Department and York has been cleared up. York has submitted and has been given authority for DFA for a whole development project, that has been done. So Your Worship, with respect, the appropriate judgement would be a warning and a discharge, that York be cautioned and discharged not to contravene the environmental laws again.
------------------------------------

PROSECUTOR:  Thank you, Your Worship. 

PRESIDING OFFICER:  Yes, Mr Nkuna? 

ADDRESS IN MITIGATION
PROSECUTOR:  May it please the court, Your Worship. Your Worship, in addressing the court on sentence it is my submission that the fact that the accused company York having pleaded guilty, it does not mean that it should only be seen as a sign of remorse. Your Worship, my submission is that the accused company pleaded guilty because they realised that they did not have any defence. They upgraded the road without authorisation and it is a fact. 


There were various investigations conducted by the Department of Environmental Affairs and Water Affairs which has since changed the names. Your Worship, the submission by the defence that there was no harm done on the environment, I submit with due respect that there was harm done on the environment. There was soil erosion, number 2, that the upgrading of the road by York was a very dangerous exercise mainly because when upgrading this road York with all their resources, with their mother company, the parent company which is a listed company did not .., and further with their full time environmental specialist did not take into account the fact that they should place road signs with speed limits or warning signs. This particular road that York upgraded, Your Worship, I submit with respect that it actually joins the main road which is Sabie and it is a tar road and this one was a gravel road. Your Worship, it was a gravel surface road which was dangerously upgraded. And there were clear indications that the road works had been undertaken on a section of the road with the intention, the only intentions, I submit with respect, was to widen the road surface and parallel to the existing road was a wall of ground soil stretching a distance of approximately 800 metres and I am going to hand in to court record the photograph that were taken by the official from the Department of Environmental Affairs and Water Affairs that has since changed names, Your Worship, who was on site during the time of the investigation. It shows that .., and these photographs were actually taken just shortly after the road was upgraded and Your Worship will notice that on the photographs starting from EMS, these photographs were taken by Eugene Malcolm Swarts from the Department of Water Affairs and Environmental Affairs who is the Environmental Management Inspector in this particular department. 


Your Worship will notice that from EMS1, Sabie, tot EMS4, Sabie, the existing road was upgraded without taking into consideration the vegetation that were on the road when the accused company decided to upgrade or construct this particular road and you could even see, Your Worship, that no considerations were taken for soil erosion. I beg leave to hand in this affidavit, Your Worship, attached are the photographs that were taken by Eugene Malcolm Swarts. The defence has admit they have copies of this because it was made available to them. 


I noticed that in their submission a bundle of documents that was submitted and this photographs that were attached on this bundle is totally different from the ones that we have and I submit that the ones that I am going to hand to the court are the correct depiction of the scene because this were taken just shortly after the road had been upgraded. (Intervened). 

ADV ROELOFSE:  Your Worship, I submit that that cannot just go in, we do not concede to that. That man must come and testify and then we will have to call a witness to testify who took our pictures that it is the right scene. It cannot be done like this, Your Worship, I object. 

PRESIDING OFFICER:  Mr Nkuna? 

PROSECUTOR:  Your Worship, I stand by my submission that this should be .., these are photographs that were made available to the defence. The issue is the admission of this particular document, the photographs in particular may take out the affidavit and hand in the photographs because the defence does have copies of these photographs. The issue is would there be any prejudice if this photographs are handed in and my submission is that there would not be any prejudice because the defence does have copies. 

ADV ROELOFSE:  Your Worship, it is not an issue of copies. If he takes off the affidavit it is not under oath it is just a photo. How can the court then take into count that photograph. If there is an issue I will have to look at that photograph, he just assumes that we have got access to that, I do not know, I do not know what he wants to show the court, Your Worship, so I object to that. 

PROSECUTOR:  Your Worship, copies of the docket was made available to the defence so therefore they cannot come to court and claim not to have this document because it was made available to them before we commenced with this matter. 

PRESIDING OFFICER:  Can you give it to them so that they can check if those are the photos that they have got?  

PROSECUTOR:  Otherwise, Your Worship, I will ask that we go for an inspection in loco. Your Worship, if this issue is in dispute I will just suggest that we go for an inspection in loco. 

ADV ROELOFSE:  (Inaudible) ... Your Worship, I just got an instruction that we can admit the photos but if Your Worship wants to go and look it is fine, we can go there.

PROSECUTOR:  Your Worship, in the light of the ... (intervened). 

PRESIDING OFFICER:  So the photos are not in dispute? 

ADV ROELOFSE:  No, I have received instructions, that is the road. He must now maar address on what he sees.

PRESIDING OFFICER:  Adv Nkuna, are you abandoning the suggestion for going for inspection in loco? 

PROSECUTOR:  Yes, Your Worship. Now that they are admitting the handing in of this photographs I abandon the inspection in loco then we can just accept these as evidence, the court may accept this as evidence. I am handing in the photographs marked EMS/1 Sabie to EMS/4 Sabie. These are photographs that were taken by Eugene Malcolm Swart who is the Environment Management Inspector. 

PRESIDING OFFICER:  Yes, the photos are admitted as exhibit F. 

ADV ROELOFSE:  As the court pleases. 

PROSECUTOR:  May it please the court, Your Worship. Your Worship, in relation to the illegal commencement of the upgrading of the existing ramp road York motivated that the road was upgraded in an area with no natural value and that no natural features were damaged by the widening of the road and the road therefore had no significant environmental impact. I submit with respect that it is important to know that York submitted an environmental impact assessment application to the Mpumalanga Department of Agricultural Land Affairs, only after it had already commenced with the upgrading activities. And Your Worship, I submit with respect that the only motive for York to do what they did was financial gain. They were benefiting financially as a result of their trucks moving up and down along that road that they upgraded with total disregard to the environment and the laws of this country to apply for authorization (inaudible).  And the law does not provide for a person to obtain an environmental authorization expo facto. If the activity has already commenced in the absence of such an authorization then the only mechanism to apply for authorization is through the Section 24(g) of the National Environment Management Act rectification process. 


And in this regard York chose not to apply in terms of Section 24(g) of the National Environment Management Act and would rather have the court believe that it had taken Mpumalanga Department of Agricultural Land Affairs more than four years to process the normal environmental impact assessment application. And it is my submission that an application by York to the Mpumalanga Department of Agricultural Land Affairs could not process .., could not .., the Department could not process as York had commenced with these unlawful activities. 


It is my submission that York with all their might decided to disregard the environmental legislations. Although evidence shows no disturbance of any indigenous vegetation or any water courses, the portion of the road that was widened is on a slope and no storm water measures were put in place to manage the impact once York ceased with the upgrade upon realising it was illegal. And, Your Worship, it is my submission that it is not only York operating businesses within that area of Sabie. There are other people who are operating businesses in that area. There is a big lodge, I believe they call it Lone Creek, Lone Creek Lodge and it affected the economic activities because people, members of public lost interest in going to this lodge to conduct their businesses or whatever it is that they might want to go and do in that lodge. And it is my submission that some on site erosion has occurred as a result and the widening of the road has therefore had a limited localised environmental impact. And it is my submission that this offence was committed over a period of time and York benefited financially as a result thereof. And as we speak now, Your Worship, we do not know whether York has ceased using this particular road and we do not have any evidence from the defence to say that York has ceased and I submit that the only evidence we know is that that is the only road that York uses on a daily basis and they are still using it as we speak. They have not pleaded to this court that they have since ceased to use this road and therefore that should be a mitigating factor. 


I submit that taking into account all these factors, Your Worship, the only appropriate sentence in this matter will be the prescribed penalty clause in respect of this particular count, count 8 which is R5 million in terms of the National Environmental Management Act and my submission further is that this is not .., this offence should not be trivialised, it is not the upgrading or construction of this road should not be compared with a pathway where people just walk to go and gather wood or water. It involved efforts by York. They used heavy machineries to construct this road and it is a dangerous intersection into the Sabie road which is the main road, Your Worship. 


Your Worship, may the defence allow me an opportunity to address you without any disturbances. 

ADV ROELOFSE:  Your Worship, I just took some instructions, sorry about that if it was too loud. Thank you. 

PRESIDING OFFICER:  Yes, Mr Nkuna, you may proceed.  

PROSECUTOR:  As the court pleases. Your Worship, it is my submission that the submission made by the defence that the court is not bound by the submission by the prosecution the same applies and it is my submission that the court is bound by the legislature which prescribed the penalty clause in this matter. And it is my submission that York is not a small company, it is not a spasa shop, with respect, it is a company whose parent company is listed with the Johannesburg Stock Exchange and it is has got international wings and most of their directors are sitting enjoying themselves abroad whilst the national legislation are being disregarded. 


Unless there is any aspect Your Worship likes to be addressed on these are my submissions. 

PRESIDING OFFICER:  Thank you, Mr Nkuna. 

PROSECUTOR:  As the court pleases, Your Worship.

REPLY BY ADV ROELOFSE:  Your Worship, with respect there is so much said that has got no foundation or basis at all, for instance directors of York is sitting abroad enjoying themselves. I do not know with what, they have got one foreign director, the others are here. 


Your Worship, my learned friend conveniently does not even deal with the fact that the regulation was repealed. It is no longer an offence. I invite Your Worship to look at those photographs, there is much said about erosion. Your Worship, look at the photographs that the state handed in. ...

MECHANICAL INTERRUPTION

ADV ROELOFSE:  Your Worship, I just stopped when the machine broke down, I stopped at this with the submission that Mr Nkuna made that it was a dangerous road works because there was the intersection. Your Worship will notice from the photographs that there is no intersection, the road does not intersect any other road, it is in the middle of the bush, in the middle of the forest. 

Then there was also the submission that York benefited. It is inconceivable that there could have been any benefit because the road is longer as appears from that photograph, it is not a straight road that York could have used all the time and is still using the straight road, York does not use the other road. It is not used. Not used by York. The road that was used to transport the timber is that straight line, that straight road that is depicted on that photograph. So to say that there was a prejudice to any of the parties like Lone Creek, it is also fallacy because the road if it was to be constructed at the back of the hill at rise then there is no noise and no dust, so the whole town would have benefited, it is not a prejudice to anybody. 

But be that as it may York stopped with the road, it does not use the road.  The road that is used is that straight road that runs across on that photograph to transport the wood. 


Your Worship, a thing that also must be remembered is that it is not disputed by the state that it was conceded by Mr Nkuna that no natural vegetation or course was disturbed, there is nothing present there so there was no damage to the natural environment whatsoever and that finds a connection with the consequences of this offence. 


Your Worship, most importantly also is that the legislature considered that a four metre road is not an offence anymore. You do not need a permit, you need a permit for a 8 metre road so obviously the legislature then considered that there is little environmental damage not worth regulating on a road that is only 4 metres or 8 metres wide. Now, it is wider. 


Your Worship, an important factor that was not addressed by Mr Nkuna is the fact that the Department did not tell York to stop with the road. So it is not like a guy that is busy with illegal activities caught out by the authorities and then directed to stop. This is not at all what happened here. The contractor started with the scraping of the road on its own accord. He was enthusiastic, it is in our papers, it is not disputed. When York found out that he was busy doing it they stopped him immediately. The authorities did not stop York, they stopped on their own accord. Now how can there be much blameworthyness in that, Your Worship? It would have been much different if the authorities went there with their inspection and found York busy building the road, it was not what happened. York stopped on their own accord. 


Your Worship will also see that there is absolutely no erosion on these photographs that Your Worship was handed in by the state and then Your Worship the accused accepts strongly to the fact that Mr Nkuna seems to have alluded that the photographs that was handed in of the road by the accused is not the correct road, Your Worship. It is the correct road, the only difference is that those photographs were taken after the photographs the state took so he will see that there is regrowth of vegetation which supports the accused’s version that no damage was done, it is not .., vegetation is returning. The road is not used by York. 


Your Worship, also if one looks at those photographs it is clear that the road is not used, there is no tracks and marks it is just a road and I am instructed that York has over five thousand kilometres of roads in the Sabie area. This is only one of the roads but it is not used by York because of the problems that arose with the department to transport any of its wood to the factory. 


Therefore we maintain, Your Worship, the state asks for a R5 million fine, well, that will be highly inappropriate, Your Worship, with respect. That is the maximum fine and that is the fine York would have potentially been given if it destroyed a whole rain forest or the Amazon. This is not what happened here, Your Worship. There is no basis to impose the maximum penalty of R5 million. We maintain that appropriate sentence would be a warning and a discharge. Thank you, Your Worship. 

PROSECUTOR:  Your Worship, I am not sure at this stage whether we should not allow my colleague from the Asset Forfeiture Unit who has always been present and he made application, I am not sure whether we should afford him an opportunity at this stage to address the court? 

PRESIDING OFFICER:  About? 

PROSECUTOR:  I do not know, before sentence, I think .., I do not know how far is his application or what happened. I think he is in the better position to address the court. May we afford him that opportunity? 

ADV ROELOFSE:  Your Worship, I cannot see the reason. Mr Nkuna is the prosecutor. Mr Van der Walt is here with an application again for the forfeiture of the benefit that York would have derived from building a road so that there is no nuisance for other people. I will address the court on his application but I do not see, procedurally any reason for Mr Van der Walt to address the court on sentence. He is here for a proposal, application for forfeiture, Your Worship. 

PRESIDING OFFICER:  Mr Van der Walt ... 

MR VAN DER WALT:  As the court pleases, Your Worship. Your Worship, you know that there is a confiscation enquiry that was ordered before. 

PRESIDING OFFICER:  Yes. 

MR VAN DER WALT:  In this specific matter. Now that order cannot hang in the air if I can put it like that, because at this stage

If I am not granted the opportunity to take that order that was granted by this court further that thing, that confiscation enquiry that was ordered by this honourable court will just hang in the air and that cannot happen. I do not intend to address the court on sentence but unfortunately the POKA Act is saying that such a .., we must conduct or .., ja, conduct such an enquiry before sentence. So this is what, I can even ... 

PRESIDING OFFICER:  Can you refer us to that Section. 

MR VAN DER WALT:  Ja, I can refer the court. 

“Whenever the defendant is convicted of an offence the court convicting the defendant may on application of the public prosecutor enquire into any benefit which the defendant may have derived from that offence.” 


I just want to get that specific section that says before sentence. Yes. I just want to ... Just a moment, Your Worship, there is a specific section for this. Yes. Can I maybe just ask the court for a short adjournment. I just want to quickly get to that. I know there is a specific section in regard to that. I just want to get it here somewhere, I cannot lay my hands immediately on that.

PRESIDING OFFICER:  How many minutes do you need? 

MR VAN DER WALT:  Sorry? 

PRESIDING OFFICER:  How many minutes do you need? 

MR VAN DER WALT:  I think I need just, if the court can give me five minutes. 

PRESIDING OFFICER:  Court adjourns for five minutes. 

COURT ADJOURNS                                     COURT RESUMES
MR VAN DER WALT:  Thank you, Your Worship, for affording me this opportunity. Your Worship, one must look at Section 18(1) of POKA read together with Section 18(3) of POKA. Now I read from 18(1), that states that:

“Whenever a defendant is convicted of an offence the court convicting the defendant may on the application of the public prosecutor enquire into any benefit which the defendant may have derived from that offence, any other offence which the defendant has been convicted at the same trial and any criminal activity which the court finds to be sufficient related to those offences.”

 
Now, well I can read the rest of the paragraph as well but it is applicable, what I want to address the court is applicable to that specific part. We know in this specific case that the court have already issued a court order on the 15 September 2011 that there must be a confiscation enquiry held in this matter, so in other words Section 18(1) is already been complied with. Then if you read that together with Section 18(3) that states that:

“A court convicting a defendant may when passing sentence indicate that it to hold an enquiry contemplated in sub‑section 1 at a later stage if a) it is satisfied that such an enquiry will unreasonably delay the proceedings in sentencing the defendant or b) the public prosecutor applies to the court to first sentence the defendant and the court is satisfied that it is reasonably and justifiable to do so in the circumstances.”


So in other words there was already a confiscation enquiry issued by this court. Now what the act is stating is that the court can decide to go in accordance with Section 3(a) in postponing the enquiry itself to a later date and then today sentence the accused. That is an option for the court, or the state can apply that the court later conduct the confiscation enquiry but this confiscation enquiry being instituted by this court must now be held. And on this specific section is my submission that it will not be in the interest of justice that this specific enquiry be the confiscation enquiry that Your Worship have issued be postponed to after sentence because what you find there, if you find a benefit there, Your Worship, say for instance you find alright, York Timbers have benefited an amount of R5 million or R10 million or whatever amounts, R50 000, R60 000 whatever, that will have an influence on your actual sentence because you must remember this confiscation amount that you can order is in addition to any sentence, but it might not be fair to for instance sentence an accused person to R5 million plus issue an confiscation enquiry for an additional R6 million. So these two things are hand in hand in this specific case, so it is my submission that it will be in the interest of justice that the court issue the confiscation amount, if any, at the time of the sentence. But as I say the court have a discretion to act in terms of Section 18(3)(a). But the fact of the matter is there is such an enquiry pending before this court. This enquiry must be handled. It is the submission .., I know they say there was no benefit but it is my submission there the state will prove a substantial benefit .., I can address the court now on that if the court wish me to address on the potential benefit that York may have derived, so that, if we take a look .., because how the confiscation enquiry is now being supposed to proceed with is that the state .., I think if Your Worship take a look at the previous enquiry that was before this court there is time factors, it is a civil procedure, there is time factors. First of all there must be founding papers filed by the parties and then there is answering affidavits and then there is also replying affidavits for the court first of all to establish two things. In the first instance was there any benefit for York Timbers by constructing this road? And if the court find yes there was benefit for York constructing this road, the amount of benefit. Now this is where the affidavit is coming in that is going to be filed. The state will for instance, I just make an example but we will for instance file an affidavit saying listen, to construct a road legally you need an environmental impact assessment to be done. You cannot just start erecting a road wherever you want to. An environmental impact assessment you need to appoint an environmental specialist to do that. That process is costing you a lot of money. They have saved this money and that is there potential benefit. I mean they have saved this money by not going the legal route. They have opted to take the illegal route and for them to have opted to take the illegal route there is definitely benefit for them in that because they have, they did not comply with the rules and regulations and there is good reason for these rules and regulation and there is good reason that you must apply. 

ADV ROELOFSE:  I must just object. We are not now on the merits of the confiscation thing, we are just now ... (intervened). 

PRESIDING OFFICER:  Yes, we are still not on the merit, is it not that you are still applying for and if whether the court is going to apply .., I mean to accept your application on that, is it not?  Because you also want to find out from the defence if whether they oppose the application or the (inaudible) ... 

MR VAN DER WALT:  Yes, but I can just say, if I can just say to the court there was already an application before this court that .., and there was arguments led in the past and this, the court have already made a decision that there must be such an enquiry held. So it means I do not need to apply at this stage because there was already such an application that I have formally put before this court, there is even court papers that was filed in that regard. The court has taken a formal decision on that, so there is no application, there is no new application at this stage. I am just asking for the continuation and the fulfilment of this order because at this stage this thing is hanging in the air, Your Worship. 

PRESIDING OFFICER:  Yes, I hear you, Mr Van der Walt, but the court has to decide as to whether it postpone the sentencing and proceed with the enquiry before you can go into the merits. 

MR VAN DER WALT:  Oh, I understand. Okay. In that regard .., sorry, I have just read the complete law to the court so .., ja, so that is ...  Thank you, Your Worship. 

ADV ROELOFSE:  Your Worship, the accused will request that the accused be sentenced and that the enquiry be postponed. Your Worship, there is a few reasons for that. Most important reason is that this trial has been dragging on for a long time. The accused is entitled to a speedy trial. Now there was time periods previously also prescribed for the filing of affidavits. The parties did not comply therewith. The state did not file an affidavit in support of that application to, for the benefit York is supposed to derive so there is a delay in that. The accused would request that sentence be passed and that the court then postpone the enquiry because we also still have to address the court on the issue of the periods and the manner in which affidavits is to be filed. I am going to address the court on the way this, we proposed this should be done in terms of the act. So that is our request that the honourable court sentences us and the enquiry be postponed. My submission is it will be in the interest of justice. It is a long case, it has dragged on for a long time. Accused is entitled to a speedy trial, Your Worship. There can be lying no prejudice for the state if they want to hold the enquiry later, no problem. It might be prejudicial maybe even to the accused for that, but accused elects and requests the court to finalise the punishment today if the court is ready to do so. Thank you, Your Worship. 

MR VAN DER WALT:  (Inaudible) ... and that is if I may, Your Worship.

PRESIDING OFFICER:  Yes, you may. 

MR VAN DER WALT:  Thank you. We must remember what is the history of this matter. There was such an application, that application was postponed, the application for the confiscation enquiry was postponed for the filing of certain documents. Then the accused have changed its plea, so it means it is he changed his plea from guilty to not guilty so that had an influence on that previous process, we all know that. So there is no .., there cannot be blame put on the state for instance to say listen, ja, there was no affidavits filed previously. From their side there was also no affidavits filed previously because of the fact that they have changed their plea. The court can just do a confiscation enquiry or issue a confiscation enquiry after conviction and the court still today have to decide of whether or not they should have been found guilty on the second charge. So it means there was .., the history of this matter must be taken into consideration and there is no blame to be dished out to the state in this regard, with all due respect. As the court pleases. 

PRESIDING OFFICER:  Mr Van der Walt, can I find out from you are you ready to file the affidavit that you were supposed to be filing on those (inaudible) ..? 

MR VAN DER WALT:  Your Worship, yes, I have drafted it because the time factors have obviously lapsed it already so I have drafted a new court order specifically in relation to the new, the filing of the new dates and the founding papers and the answering affidavit and also replying affidavits. So, on that specific aspect of the enquiry I have drafted a court order with new dates that the parties must comply with. 

PRESIDING OFFICER:  I am going to allow the enquiry so that when we pass sentence we pass sentence holistically. 

MR VAN DER WALT:  As the court pleases, Your Worship. 

ADV ROELOFSE:  As the court pleases, Your Worship. 

MR VAN DER WALT:  Your Worship, in that regard then I have already given my learned colleagues a draft court order that I wish to hand up, that is just in so far as the time factors are concerned and where service is supposed to take place, but I think the court order speaks for itself. It is basically the same as the previous one just with new dates applicable. As the court pleases.  

PRESIDING OFFICER:  What are the time frames, Mr Van der Walt? 

MR VAN DER WALT:  Your Worship, this is just a draft order first of all, it is the .., if the court granted the draft order and make it a court order then, well, I think maybe we can sort out the dates before the court makes a court order. Ja, in that regard we must have a date ... (intervened). 

PRESIDING OFFICER:  What I want to find out, I want to find out what are the time frames in between so that we cannot drag this placed matter further?

MR VAN DER WALT:  Yes, well I think that is to be decided by all the parties, by you as well as the .., because this order is actually or the enquiry is actually if you take a look at the POCA it is actually the court that is conducting this enquiry, it is like a bail application for instance, it is similar to a bail application, you can compare it to any criminal law. So I think the dates, this is why I keep it open because the dates must be agreed upon between you as well as the defence counsel in this matter. As the court pleases. 

PRESIDING OFFICER:  No, by the time frame I want to know, Mr Van der Walt that for instance 3.1 if you are saying on or before the 5th then the other party has five days or ten days in between to five. Is there any time frame or ..? 

MR VAN DER WALT:  No, no, no, you will see, Your Worship, if you take a look at the opposing papers, first of all we said that, ja, I talk about the applicant’s founding papers in 3.1 that must .., this is us that must be filed before a date. The date in 3.1 is exactly the same date .., it is going to be exactly the same date as in 3.2. So both parties are filing founding papers at the same time to indicate whether or not there was a benefit. And then the opposing papers is also going to be filed on the same date, both from ... (Intervened). 

PRESIDING OFFICER:  Same date as 3.1?

MR VAN DER WALT:  No. No, that will be a date after that and then if there is any replying papers on or before ... So we file papers on exactly the same date, this is what it makes provision for and this is then a fair process because it is founding papers, opposing papers and replying papers, Your Worship. And obviously the date mentioned in paragraph 1 must be a date after all the filing of the papers are concerned. 

ADV ROELOFSE:  Your Worship, we unfortunately disagree totally with that order. We are in agreement that the court made an order but with respect to the filing of affidavits it cannot work in that manner. 

PRESIDING OFFICER:  Yes. 

ADV ROELOFSE:  These are civil proceedings, Your Worship, and normally the following applies: An applicant will file a founding affidavit. In response thereto the respondent will file an answering affidavit. So first things happens first and I will take the court to the Act just now just to get a principle. A founding affidavit is filed. In this case the state is the applicant. It must file a founding affidavit in order for the court and make its submissions and evidence that there was a benefit. Okay. I will take the court to the act just now. Then the accused or the respondent is supposed after that to file an answering affidavit after having regard to the evidence in the founding affidavit and then after that the applicant then again files a replying affidavit. Now this is also in accordance with the structure of the act. Section 21 sets out that procedure because what the state now wants is that the state wants to file founding papers and on the same day the accused must file founding papers, founding papers on what? We do not want anything. All we have to do is we have to defend the case that the state brings and says we have a benefit and then we have to set out if the court finds that there was a benefit how assets are going to be realised. So, Your Worship, that order would be incompetent as the state suggested. The state is the applicant. Now in terms of Section 21 it says the following:   

“The public prosecutor may if so directed by the court tender to the court a statement in writing under oath or affirmation by him or her or any other person in connection with the matter is being enquired into by the court or which relates to the determination of the value.”


So that is the first step. The prosecutor, if the court directs so must furnish to the court a statement regarding the application and also the benefit. (b) of Section 21(1):
“A copy of such statement shall be served on the defendant at least 14 days before the date on which the statement is to be tendered to court.”


So then we receive that statement where the state alleges that we received a benefit and how much that benefit is we received and then Section 2(a) 

“The defendant may dispute the correctness of any confiscation contained in the statement referred in 1 and dispute it, it must set out the grounds on which it relies.”  


So there is the time the accused must file its answering papers. So first the state must file founding papers that is the founding affidavit, it must be given to us. Then in response we file an answering affidavit. It cannot happen on the same time because the state now wants a process that runs together, it cannot work, it is civil proceeding. Civil proceedings, founding papers, answer, reply and Your Worship will see that sub-section 3, remember, sub-section 1 authorises the court ...  I am going to hand this Section in to court does not have a copy of the act. Section 1 is the prosecutor may lead, tender evidence in respect of the benefit and the value. That is what the court must direct .., may direct the prosecutor to do. Then we answer, prosecutor replies. Sub-section 3, the only thing the court may direct us to do is the following: Evidence which relates to the determination of the value, that is the only thing that the court may direct us to do. Not founding papers because we do not ask anything. Prosecutor must bring its application, we answer, prosecutor reply and then if the court finds that there was a benefit then the court may direct us to file a statement for the determination of the amount which might be realised. So that is the only issue the court can direct us on. The act does not authorise the court to direct us to file founding papers. So therefore that order is totally incompetent as suggested by the prosecutor. My suggestion would be that we arrange or that order be amended as to make provision for the filing of founding papers by the state, answering papers by us, replying papers by the state and then if the court finds that there was a benefit the court may then direct us please, now you must file a statement in determination of which might be realised. We cannot file anything before the court finds that there was a benefit. How can the court expect us to file an affidavit to say what we have before there was any filing, is any filing on whether or not there was a benefit. 

So, Your Worship, that is the structure of the Act. This structure does not comply at any manner with the affidavit that is proposed. Your Worship will also see that that affidavit makes that we are supposed to file and the state wants the court to order us. It says what we must say. There is no principle in law whatsoever that any party by any court can be forced and ordered what to say. And there, if one looks at that statement they want, the state requires us to file an affidavit regarding our time share. It is preposterous. Our jewellery, our credit cards, our pension funds, even before any determination was made that there was any benefit. Your Worship, that order I have got instructions and I am open to it, if the honourable court grants the order in that fashion it will be reviewed and that will further prolong these proceedings. Thank you, Your Worship. 

PRESIDING OFFICER:  Can I have the copy of that act? 

MR VAN DER WALT:  Your Worship, I can give, I have got here from Section 12 up to Section 21. 

PRESIDING OFFICER:  Is it the same act? 

MR VAN DER WALT:  Ja, I think it is. 

PRESIDING OFFICER:  Can you confirm? 

MR VAN DER WALT:  Ja. It is the same, Your Worship. 

MR VAN DER WALT:  Your Worship, may you just in reply give an opportunity to say to the court that it is quite clear from the way that this Section in this act is constructed that the state is not actually the applicant in this matter as far as the enquiry is concerned. The state is the applicant as far as the application to conduct such an enquiry is concerned. He was .., if you will take a proper look, Your Worship, and I refer you to Section 18(1):

“Whenever a defendant is convicted of an offence the court convicting the defendant may on the application of the public prosecutor enquire into any benefit which defendant may have derived from that offence and if the court finds that the defendant has so benefited ...”
So it means the court is the whole time the driving force behind the specific enquiry. There is no .., the submission that the state is now in considering the enquiry that the state is the applicant, that is not correct. The state is in actual fact assisting the court to get to a correct decision and also the defence has an obligation to assist the court to get to a correct finding in this regard. It is not so that at the enquiry stage there is an obligation on the state, there is a onus of proof on the state, there is nothing like that. The court have issued an enquiry similar to a bail application, it is an inquisitorial proceedings, that means the court must determine, the court, and this is what the whole time is being said, the court must determine, the court must determine. The court enquire into any benefit the whole time. It is not the public prosecutor or anybody else that must enquire it, this is what the court must do. 


And if I can refer Your Worship to Section 18(6)(a)(iv) I do not know if the court can take a look at that because if I can quote for the whole of sub-section 6 I now refer the court to .., I just want to make sure, Section 18(6) reads as follows:

“A court before which proceedings under this section are pending may in considering an application under sub-section 1 refer to the evidence and the proceedings at the trial.”



So the court can take a look at the evidence at the trial. 

“Then the court too can hear such further oral evidence as the court may deem fit or the court can direct the public prosecutor to tender to court a statement referred to in Section 21(1)(a) and [this is important] direct the defendant to tender to the court a statement referred to in sub-section (3)(a) of that Section. So it means the court is the whole time in control of this process.”

The court is directing the prosecutor to do this, the court is directing the defendant to do this. So it means there is no onus of proof, it is to assist the court to get to a just finding and my submission is the defence can also assist the court to come to a right finding. First of all whether or not there was a benefit and if they deny that and then the court must decide also in conjunction to see it in conjunction with the evidence of the state as well as what they are saying because there are implications. If they deny this and there is such proof there is also sections here that talks about if it is not being denied then it can be proof, then it becomes conclusive proof. So, ja, so the whole notion that there is an onus on the state here and the state must prove, this is not .., we must remember we are finished with the merits of this matter. They have pleaded guilty, they have .., they said I am guilty, sorry, I am guilty. Now it is for the enquiry whether or not there was a benefit, this is what there is. So there can be no prejudice if they also file an affidavit that states that .., if they deny that there was a benefit their reasons for saying that there was no benefit and then the state can also react to that. So then .., and then specifically, Your Worship you must remember for you to come to a conclusion that there was a benefit, this term benefit, for instance if I may make the example of a fraud matter. If a person is convicted for R900 000-00 that he stole, that he defrauded a person with R900 000-00 but that accused’s actual assets are just R200 000‑00 the court cannot make an order for R900 000-00 because there is no assets to forfeit, there is just R200 000-00 worth of assets so you can just make it, the confiscation amount will then be the lesser amount. It will be the R200 000-00 in other words the value of the assets. This is why it is so important that the court ordered them to declare their assets to us. We do not know what assets does this company have. You must remember that York Timbers is a conglomerate of companies, that I can tell you. I mean there is not just one .., there is a lot of companies, we do not know what this specific York Timbers (Pty) Ltd, there is a York Timbers Ltd, there is .., I cannot even remember all the names but there is a whole list of companies that is associated with each other. So we want to know, this specific company do they even have assets? We do not know at this stage and this is why the court, why it is so important that the court ordered them to declare their assets to the court. And it is also in their benefit to declare their assets because it means that it might be that their assets is less than the confiscation amount or the benefit that you will decide on. So it might be that you are saying okay if I take a look at all the evidence their benefit was R10 million but now the next question is what is your assets and if they do not declare their assets it means they are going .., the act is stating that you are going to give an order for the R10 million, not for a lesser amount. So it is in their own interest to declare to us or to the court in actual fact what is their assets. So it might be that some of these things that my learned colleague is now so highlighting here of credit cards, whatever it is not applicable then they can just write not applicable. But I mean there is some stuff here that is applicable. What fixed assets do they have, what motor vehicles do they have, trucks, we know they have trucks at least. And then the interest in other companies. So this second part of this order of .., and I refer Your Worship here to 3.2:

“A defendant must in terms of Section 18(6)(a)(iv) read with Section 21(3)(a) of the POCA tender to the court a statement in writing under oath or affirmation by them in accordance with annexure A and annexure A is what is the assets.”
The court does not know what assets does this .., I do not know, nobody knows at this stage, they know that and it is important in their own interest is my submission to declare this to the court. As the court pleases. 

PRESIDING OFFICER:  You want to respond thereto? 

ADV ROELOFSE:  Your Worship, yes. It is easy, the court can only compel us to file information in respect of sub-section 3, nothing else. So we cannot be compelled to file founding papers. Founding papers are what? We are not the applicant. The state, it is on application of the state prosecutor. How can my learned friend now say it is not the state’s application. Section 18 says ‘on application by the state.’ The state is the applicant who invoked these provisions. They must say we have derived a benefit. They must establish that. We answer that. They reply and if the court finds there is a benefit then in terms of sub-section 3 of 21 the court may direct us to divulge information that they now want prematurely. To order .., to grant the order in that, as it is drafted there, Your Worship, is not in accordance with the act. First the benefit, then we answer, they reply and then the court makes a finding on a benefit and then the court may order us to disclose our assets, not now, it is premature.  Thank you, Your Worship.

PRESIDING OFFICER:  Can we adjourn just a few minutes. 

COURT ADJOURNS                                     COURT RESUMES  

-----------------------------------

JUDGEMENT

PRESIDING OFFICER:  I have heard the argument from both sides and I have gone through the sections that the court has been referred to, that is Section 20 .., Section 18 and Section 21 and I have also concluded that for this court to come to a just decision I think it will be fair for us to follow Section 21(1)(a) where the prosecutor is ordered to deliver a statement under oath, a written statement under oath to the defendant and whereafter he gives the defendant at least 14 days before the date on which the statement is to be tendered to the court and the defendant respond on that. 

ADV ROELOFSE:  As the court pleases, Your Worship. Shall we then arrange a date for those statements to be delivered. Now just to get the understanding the prosecutor will submit a statement, we will answer and then thereafter state will then reply. Thank you. 

MR VAN DER WALT:  Yes, may I maybe suggest, Your Worship, I do not know, I think maybe if the court can maybe just draft or maybe amend the draft order that I did so that I just have clarity. 

PRESIDING OFFICER:  Can I leave it to both of you to do that. 

MR VAN DER WALT:  Ja, we can do that.  

ADV ROELOFSE:  Yes, we can do it, I just want to .., ja. Your Worship, shall we adjourn just for a short while just to agree on those dates, I do not know how long it is going to take to complete that. 

PRESIDING OFFICER:  Will it be before one? 

ADV ROELOFSE:  Ja, Your Worship, it must be before one. 

PRESIDING OFFICER:  Okay. 

ADV ROELOFSE:  Thank you. Thank you, Your Worship. 

PRESIDING OFFICER:  Court adjourns. 

COURT ADJOURNS                                     COURT RESUMES

PRESIDING OFFICER:  Yes, by agreement the matter is postponed to the 26 November 2012. That will include the confiscation enquirement and also the sentence. 

ADV ROELOFSE:  As the court pleases, Your Worship. 

PRESIDING OFFICER:  The accused is warned to be here at half past eight on the 26 November 2012. 

PROSECUTOR:  Your Worship, can we make it that on that day we all meet in regional court 1? Then if there will be a (inaudible) ... 

COURT ADJOURNS UNTIL 26 NOVEMBER 2012.

------------------------------------

COURT RESUMES ON 26 NOVEMBER 2012
PROSECUTOR:  May it please the court, Your Worship. I beg leave to call matter number SH865/2010 State versus York Timbers (Pty) Ltd as represented by Mr David Malloth-Brown on the 26 November 2012. Appearances are as before except for the defence now is Adv J G Celliers, SC. Matter was adjourned for the sentence and confiscation inquiry. 

ADV J G CELLIERS, SC:  May it please the court. Your Worship, I confirm that I am appearing now on behalf of the accused/defendant. I am J G Celliers, SC from the Pretoria Bar and I am here on the instructions of attorneys Mr Richard Spoor Incorporated. 

COURT:  Thank you. Yes, Mr Nkuna, can you please direct the 

court? 

PROSECUTOR:  Your Worship, the matter was adjourned for confiscation inquiry and sentence. We are on Your Worship’s hands with regard to whether you would like to do both simultaneously or we are going to proceed with sentencing proceedings. We have already addressed you on sentence. 

COURT:  Is it not last time when we postponed we said before we proceed with sentencing we have to start with the confiscation inquiry to see ...?

PROSECUTOR:  Yes, Your Worship, we may do that. 

COURT:  Ja, we can start with that. 

PROSECUTOR:  My colleague from the Assets Forfeiture Unit is ready to do that. 

COURT:  Okay, let us do that first. 

PROSECUTOR:  As the court pleases, Your Worship. 

COURT:  Thank you. 

CONFISCATION INQUIRY - MR VAN DER WALT:  As the court pleases, Your Worship. Your Worship, I did prepare a court file for Your Worship, that is an index and I paginated all the papers so with the permission of the defence I would like to hand in this court file that is properly indexed and paginated for Your Worship. 

COURT:  Have they seen it?  

MR VAN DER WALT:  Sorry?

COURT:  Have they seen it?  

MR VAN DER WALT:  Yes, I did serve an index upon them so they are aware of the papers in this matter. 

COURT:  Any objection? 

ADV J G CELLIERS, SC:  We have no objection if you are being presented with a bundle of documents. I may say at this stage, Your Worship, there is a replying affidavit in that bundle and I am going to address Your Worship on the basis that the replying affidavit should not be considered. So the fact that we agree that the bundle being placed before you should not be construed as an admission that all the material in it is in fact properly before you and that you should have regard to that. But I have no difficulty with the fact that you at this stage have the bundle before you. I will address you when I have the opportunity as to for instance the question as to whether you may have regard to the replying affidavit filed on behalf of the applicant. 

COURT:  I do not think that I have received the replying affidavit, did I? The only documentation that I have ... 

MR VAN DER WALT:  The replying affidavit? 

COURT:  Ja. No, I did not. 

MR VAN DER WALT:  I did serve it. 

COURT:  Did you?  

MR VAN DER WALT:  Serve and file it upon .., you will actually have a copy of the stamp. 

COURT:  I have a copy of the heads of argument ... (intervened). 

MR VAN DER WALT:  It is the date stamp that is also ... 

COURT:  Oh, ja, reply, here is it. 

MR VAN DER WALT:  You have it? 

ADV J G CELLIERS, SC:  They served it late, Your Worship, that is they served it outside the ambit of the court order in this regard and that is one of the arguments without a condonation application that we will address you on, but they did serve it on us as well way outside the time period prescribed by yourself but they did. 
MR VAN DER WALT:  Your Worship, just on that specific point I just want to say that we are in a disadvantaged position currently because we were just served with the heads of arguments here in court today. I have gone at lengths .., because it was agreed that heads of argument will be served and filed in this matter and they had the privilege of, because I did on Friday serve them files and the heads of arguments on behalf of the applicant and they did not do that. So now we are sitting with a situation that the arguments contained in this, I am actually at this stage in a disadvantaged situation because I did not take a proper look, I did not have the opportunity or the time to take a proper look at their heads of arguments. 

COURT:  So what do you request? 

MR VAN DER WALT:  I want actually to be given an opportunity to reply to these heads of argument seeing that it was served on me just today because they had the privilege of taking .., this is why I served and filed heads of argument upon them as we have agreed but I did not have the privilege as they had to take a look at the heads of arguments and then properly reply thereto. So I would like and you can see .., I do not know if Your Worship have a copy of these heads of arguments, it is a substantial document. It is about thirty pages, twenty nine pages at this stage and there are certain averments being made there also, let us say certain arguments and legal arguments being submitted there that I have just taken a quick look at and it may not be in accordance with the legal authorities. So I would like an opportunity to .., a proper opportunity to reply to these heads of arguments seeing at this stage that they had the chance to take a look at our heads of arguments. I am at an disadvantaged situation at this stage. As the court pleases. 

COURT:  Do you want to respond, Advocate?  

ADV J G CELLIERS, SC:  Your Worship, I do not know what my learned colleague is asking now, does he ask for a postponement now? The fact is he served heads of argument on Friday. I had the opportunity to look at it on Saturday and therefore I only prepared, finalised the heads of argument on behalf of the defendant over the weekend because of the fact that I only received them, I know that he served it during the course of the day of Friday, I received it on Saturday. He says he wants an opportunity to reply to that. Now in thirty years of practice I have never heard either in the high court or the SCA or the Constitutional court or in lower courts that somebody is entitled to file replying heads of argument. Most certainly my colleague can reply to what I am going to address Your Worship on. After my address the practice is that Your Worship will give him the opportunity to reply to the legal issues that I raised in my arguments, so he will have his opportunity to reply. But I am uncertain as to what he asks you now, he filed his heads, he is going to address you, I am going to address you. He is going to reply on legal aspects and then you will either give your judgement or take time and prepare a judgement and come back on that. So I am uncertain as to what he requests but certainly there is no practice in any court that I know of that the prosecution and or an applicant has the right to file replying heads of argument. I have never encountered it in thirty years in courts.  
COURT:  What are you asking for, Mr Van der Walt? 

MR VAN DER WALT:  Your Worship, it amounts to that I was taken by surprise by the defence by submitting it in court today. I am in actual fact asking for a postponement to properly file replying heads of arguments. There is .., it is not uncommon for that to occur in all the courts. Such an opportunity can be given, especially in a situation like I am in today that one can argue that I am surprised by heads of argument being filed or served upon me here in court today comprising of thirty pages of heads of argument. I would like a proper opportunity to reply thereto and also to go and give to Your Worship the proper legal authorities on these specific issues that is being raised there. I cannot be at this stage in an disadvantaged situation that they were actually .., that they have .., let us say did not comply with our agreement that heads of argument will be served upon us. As the court pleases. 

ADV J G CELLIERS, SC:  Your Worship, if I can reply again. I am taken aback and I am really frustrated by my learned colleague’s attitude. I can hand you up my heads of argument. I referred to one court case. All I am referring to is the factual issues to indicate to Your Worship that this is the worst absurd application that I have encountered and I have been in many of these applications throughout to the Constitutional court. I referred to one court case. That is the well known court case and principle referred to as the Plascon Evans rule. Your Worship would have encountered that many times, that is the case dealing with how a court should approach motion proceedings as we have where you have a factual dispute between the affidavits served on behalf of an applicant and those served on behalf of a respondent or a defendant in this case. That is the only court case and the only law I am referring to in these heads. Now that is one of the oldest, clearest, principles in our law. I do not think there is a court case in South Africa more referred to as the matter of Plascon Evans and the rule there. And that is the only legal submission I am going to make. You can check through the heads. Further it is only referring to the factual issues in the affidavits. So what he wants to research I am not sure. The fact is, Your Worship, this case drags on now for a substantial time. You have to come here, you had to come here specially arranged. We come here at great costs and for my learned colleague now just to say he would have liked to have heads of argument on Friday now he only gets it on Monday and he wants a postponement, with great respect, let him conclude his argument, let him present his argument to Your Worship, I will then respond, have my opportunity and address Your Worship on the issues that I feel that is relevant and if he then deems it necessary to request a postponement to reply on the legal issues, because he is only entitled to reply on legal issues raised. The only legal issue I raised, I again reiterate is the Plascon Evans rule. Then he should address Your Worship on that issue, but at this stage, with great respect, to postpone a matter that we had set down for hearing .., with so much arrangements going into it is with great respect completely unfair and you should not tolerate that. I would respectfully submit that we proceed with his argument. I will address you on behalf of the defendant and we can take it then from there. As the court pleases. 
MR VAN DER WALT:  Your Worship, I now see that my learned colleague is agreeing that I actually have a right to reply to legal issues and this is what I want to do because you will see there is allegations or there are submissions made there that there is an onus of proof upon the applicant. It is not just one legal issue, there is not just the Plascon Evans rule that is being discussed in the heads of argument, they also quote extensively from the act and trying to make all legal submissions thereupon. There is a lot of legal submissions that they are making that I submit is not in accordance with the legal authorities and maybe this is the reason why they have a lack of legal authorities in their heads of argument. 


So I want a proper opportunity, if you talk about who has been disadvantaged it is in actual fact the applicant that has been disadvantaged by the fact that they just today here in court submit, say here is a thirty page document of a legal .., of our heads of argument and I have gone out of my way to serve it upon them, to give them a proper opportunity to address the court also thereupon. (Intervened). 
ADV J G CELLIERS, SC:  I do not want the opportunity, I ... (intervened). 

MR VAN DER WALT:  Your Worship, with all due respect to my learned colleague, I am busy talking, Your Worship, please. I sit down when he speaks. I want an opportunity to complete with what I am saying. 
COURT:  Proceed. 

MR VAN DER WALT:  As the court pleases. So it is my submission that some of the things being said in this heads of argument that has been served upon me today is not in accordance with the law. I want the court to have a proper opportunity to take a look at the legal authorities in this matter. It is a fair request because I was fair towards them. I have served them with all my legal authorities, with all my heads of argument and they surprised me today. That is not fair, that is .., if they want to talk about unfair, this is utterly unfair, Your Worship. As the court pleases. 

ADV J G CELLIERS, SC:  I can just repeat, I do not want the opportunity to go and study his legal principles and submissions. I am perfectly in a position to respond to any legal submission he makes and I with respect waive the right to again take time and waste everybody’s time and money to respond. With great respect, Your Worship, I submit we should proceed. If after my address my learned colleague feels that he has been prejudiced he can again address the court but let us at least get the proceedings going. As the court pleases.

COURT:  I think both parties must admit that this matter has been dragging for quite some time now, but it is also unfair for us to say that we will proceed when the other party is saying that he is requesting some time to familiarise himself or herself with the facts before this court. I also as a court I do not have the heads of argument of the defendant before me, so I do not know what you are talking about. The only one that I have it is from the applicant. So I think I will agree to the postponement for a short period so that we can proceed with this matter. 

ADV J G CELLIERS, SC:  Your Worship, the problem with the short period is I have not got dates available this year any further. We are end of November so if we postpone now it will go way into next year. 
COURT:  Can both parties agree on a date and it must be recorded that this is going to be a final postponement for this matter. 

MR VAN DER WALT:  As the court pleases, Your Worship. Shall we agree upon a date in chambers? I know Your Worship is also having just certain dates available or shall we arrange it here in court, I do not know. 

COURT:  We can arrange it here.  Can we look for January because ... Are you not available, Sir, in December? 

ADV J G CELLIERS, SC:  I may have dates in January, Your Worship. The term in the High court only starts last week of January so I may have dates towards the end of January still open. 

COURT:  Can we look for a date in January. I am available from the 7 January.

MR VAN DER WALT:  Your Worship, I just heard from my learned colleague here that he have .., this is the prosecutor in this matter and he also wants to check his diary for his availability, so may I suggest that we adjourn so that (inaudible) ... 

COURT:  Court adjourns  

COURT ADJOURNS                                     COURT RESUMES
ADV J G CELLIERS, SC:  Ja, I will have a look, I will phone for .., in December after the High Court terms stops I can maybe squeeze in a day. Are you guys going on leave? 

PROSECUTOR:  I am just going to fetch my diary. 

MR VAN DER WALT:  Ja, I am going on leave from the 14th. 

ADV J G CELLIERS:  Maybe we can try and squeeze it in that last week. 

PROSECUTOR:  Ja, let me go and fetch my diary. 

MR VAN DER WALT:  As the court pleases, Your Worship. We have then agreed upon a date for the arguing of this matter on the 10 December, that is Monday 10 December for the arguing of this matter. 

ADV J G CELLIERS:  I confirm that, Your Worship, and may I beg leave to hand up a copy of all the original of my heads of argument. 

COURT:  Yes, you can do so, Sir. Thank you. 

PROSECUTOR:  Just for the record, Your Worship, that as for the sentencing proceedings I do not have to be present on the 10 December, my colleague will notify me about the developments.

COURT:  Yes, you are excused, Mr Nkuna. The matter is postponed to the 10 December 2012 by agreement for argument by both parties. 

ADV J G CELLIERS:  As the court pleases. 

PROSECUTOR:  As the court pleases, Your Worship. 

END OF CD 
COURT ADJOURS UNTIL 10 DECEMBER 2012

-----------------------------------
NO CD WAS RECEIVED FOR 10 DECEMBER 2012 

-------------------------------
COURT RESUMES ON 4 APRIL 2013
PROSECUTOR:  I beg leave to call matter SH865/2010 State versus York Timbers (Pty) Ltd. Today is the 4 April 2013. Appearances are as before except for the defence now is ... 

DEFENCE:  As it pleases the court, Your Worship, (inaudible) ... 

COURT:  Morning Madam. 

PROSECUTOR:  Your Worship, and further that the accused has been substituted by their legal representative Mr Molloth-Brown who is not in court today. We may proceed. 

---------------------------------

SENTENCE
COURT:  The accused is York Timbers, (Pty) Ltd legally represented herein by the legal advisor of the company. Today the court is to pass sentence on count 8 where the accused pleaded guilty and was subsequently found guilty as charged. 

Count 8 relates to the illegal commencement of the construction of a road which was more than permissible measurements at that time in terms of the environmental laws that is MEMA. As mentioned before that the accused pleaded guilty and was found guilty as charged. 

Before passing sentence the court has to consider the following factors: Personal circumstances of the accused, the offence itself and the interest of the society. York Timbers is the biggest private company situated in Sabie in Mpumalanga Province. It is an employer to thousands of citizens of this country. It has no previous convictions. The offence that the accused committed is serious. These kind of offences is prevalent in our country wherein big companies disregard the laws of this country, especially laws that has to do with environment and get away with murder. 


The court appreciates the fact that the accused pleaded guilty but that does not mean that the accused must not be punished. The court further take into consideration the fact that the time this offence was committed a permit for a road wider than four metres was required from the authorities. When this offence was committed the accused did not take into consideration the interest of the society and also the environment. The exercise caused soil erosion and harm on the environment. No signs with speed limits were placed to alert the community which that omission itself put the community in danger. The fact that there was no permit from the authorities to upgrade the road is a serious offence. The sentence that this court is going to pass today must be deterrent to the accused and to the big companies who might think of committing the same crime. 


The accused is therefore sentenced to a fine of R180 000‑00.  

-------------------------------

COURT:  Mr Nkuna, do you have any specific account where this money should be paid?  
PROSECUTOR:  Your Worship, we do not have any specific account or dedicated account where this money should be paid. I submit that it should be paid into the normal account which is the Department of Justice. 

COURT:  The amount is payable within thirty days from date of this sentence and it should be payable in the account of the Department of .., into the account of the Department of Justice. 

---------------------------------

PROSECUTOR:  As the court pleases, Your Worship. Your Worship, I believe my colleague from the Asset Forfeiture Unit has got .., would like to address the court with regard to the confiscation application which I (inaudible) ... 

COURT:  Yes, you may do so. 

APPLICATION - MR VAN DER WALT:  ... as the defence and there was also additional heads of arguments that was filed, so today it was postponed for the judgement also in the Asset Forfeiture matter. As the court pleases.  

------------------------------
JUDGEMENT

COURT:  (Inaudible) ... judgement in the application by the state (inaudible) Section 81 of the Prevention of Organized Crime Act 121 of 1998. This application follows a conviction of the defendant on the charge of engaging in the construction of a road that is wider than four metres without prior environmental authorization. 

The applicant asked for a confiscation order in the amount of R450 000-00 plus interest to be made against the defendant in respect of the benefit it received in connection with a crime of which it has been convicted. 
The applicant in its heads of argument and documents before this court contends that the defendant has benefited out of the crime. The benefit is described in the founding affidavit of Shaun O’Bain, an expert witness by the applicant. O’Bain in his affidavit submits that the defendant has derived several benefits from the offence. He states that the benefits that have accrued to the defendant at the time of the commission of the offence can be equated to the costs that it served, that is 1) By failing to employ the services of an environmental expert to conduct and produce a required EIA before commencing with the listed activity of the widening of the road. By failing to employ the services of environmental experts to compile a proper application to be submitted to the relevant authorities before commencing with the listed activity of the widening of the road. Failing to submit a compulsory application for rectification in terms of Section 24(g) of NEMA for the environmental damage that they caused by the widening of the road in issue. By not being fined by the relevant authorities in terms of Section 24(g) of the environmental damage that they caused by the widening of the road. 

Chapter 5 of the Prevention of Organised crime Act deals with the proceeds of unlawful activities. In general terms a purpose of the act is to strip someone of assets that are the proceeds of criminal activity. The defendant in his affidavit denied that he benefited from the criminal activity. The question facing the court is whether the defendant has received or retained any proceeds of his offence or related activities. Proceeds of unlawful activities is defined in Section 1 of the Act as open code, any property or any service, advantage, benefit or reward which was derived, received or retained directly or indirectly in the republic or elsewhere at any time before or after the commencement of this act. 

“In connection with or as a result of any unlawful activity carried on by any person and includes any property so derived.”

I have taken into consideration all facts before this court and I am satisfied that the applicant has satisfied the requirement of confiscation. The order of confiscation is therefore granted. 
MR VAN DER WALT:  As the court pleases, Your Worship. I just want to know, the cost order as well, we have also part of the .., what we are asking the court for is also to make a judgement concerning the costs in this matter because there was substantial documents that was filed and was drafted so I will also ask the court to make an appropriate cost order against the accused in this matter as far as the confiscation application is concerned. As the court pleases.

-------------------------------

JUDGEMENT

COURT:  The defendant is also ordered to pay cost on attorney‑client scale of this application. 

MR VAN DER WALT:  As the court pleases, Your Worship. 

ADV ROELOFSE:  As the court pleases, Your Worship. 

PROSECUTOR:  Your Worship, if I may also address the court. Your Worship, with regard to the R180 000-00 fine that has been imposed, may I also ask the court to make an order that the accused company should e-mail a proof of payment to the following e-mail address, it is tmatlou@environment.golf.za. I will repeat the e-mail address: tmatlou@environment.golf.za. Proof of payment. This is the e-mail address of the investigating officer at the Department of Environmental Affairs National Office. 

COURT:  That is with regard to payment of the R180 000-00 the accused is ordered to e-mail proof of payment to the following e‑mail address, that is tmatlou@environment.golf.za.  
DEFENCE:  As it pleases the court, Your Worship, for the sake of clarity, could we request that the banking details where the funds should be paid also be recorded. 

PROSECUTOR:  Your Worship, it is not the banking details, it is the court, the Clerk of the Court in the magistrates court. They (inaudible) to the Clerk of the Court. And the proof of payment should then be e-mailed to tmatlou@environment.golf.za. 

COURT:  Okay, yes Madam, you will follow the normal procedure, you make payment at the court here. 

PROSECUTOR:  That is all for today, Your Worship. 

COURT:  Thank you. 

-------------------------------
END OF CD
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