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TRANSNATIONAL LITIGATION - Warm-up Paper

I look forward to seeing you and to discovering with you the ins and outs of transnational litigation. From the American system of legal education law of civil procedure is a first year or at least second year topic. Hence, American students should have substantial knowledge of civil procedure problems in general – but probably no specific expertise in transnational litigation. From the German system of legal education law of civil procedure is a third year topic. Hence, the average Law School student might not have specific knowledge of problems of civil procedure at all. However, German students preparing for the second State’s Exam should have profound knowledge of civil procedure – although not necessarily international civil procedure. As to students from other countries, I do have little knowledge about how law of civil procedure and notably international civil procedure affects their curriculum. But my guess is it is somehow similar to either of the aforementioned systems. In sum, this is a somehow heterogeneous group and everybody has the opportunity to learn something knew and to transfer something to his or her fellow students.
Based on such knowledge and presumptions in the course of the next weeks we shall try to find out what are the specific procedural problems and solutions in transnational litigation focusing on recent European Community legislation and specifically addressing U.S. – German transnational litigation. 
We will have a two hours class session per week. The classroom sessions will consist of a mixture of lectures, mandatory discussions, and voluntary discussions. Everybody should participate in the discussion. In addition, in each session some students should be prepared to present a short statement addressing specific questions related to the main topic of the session.

As you will see, in a wide range of situations European law of transnational litigation is based on EC- Regulations. Such Regulations are statutory law. Hence, emphasize will be laid on the interpretation of the Regulations. We will consider how to interpret and apply the Regulations based on cases most of which have been decided up to now under an EC-Convention, the so-called Brussels Convention. This Convention has been superseded by one of the Regulations (Brussels I Regulation) – except for litigation which had been instituted before the Regulation came into force, and in relation to Denmark. But as the substance of the Regulation predominantly is identical with the Brussels Convention, cases decided under the Convention have maintained relevance under the Regulation. In the attached materials I shall add such parts of the Brussels Convention which have been altered by the Brussels Regulation. 
Reading assignments should be completed before the respective class sessions. If you don’t, you will not be able to follow the class discussions, and the discussions themselves will falter in case many of you are unprepared. I shall indicate which sections of the reading assignments should be prepared to which session. To this end, the Topic Outline will start with a plan of the course, which at the same time will address reading assignments.

It will be a lot of reading. But this is the minimum necessary to give you a good sense of the basic problems of transnational litigation, and will provide the means necessary to handle those problems, which is my goal.

Thanks, and I am looking forward to the beginning of the class.

TRANSNATIONAL LITIGATION – Topic Outline
1st Session

In our first session we shall try to explore the scope of the law of international civil procedure, the practical relevance of the forum, and the legal bases of the law of civil procedure in the European Union and in Member States of the European Union on the one hand and in the United States of America on the other hand. 
1.1.
Scope of Law of International Civil Procedure

(International) Jurisdiction

Domestic Law and Foreign Law in Transnational Litigation

Service Abroad
Taking Evidence Abroad

Enforcement of Foreign Judgments
1.2.
Practical Relevance

Applicable Law and Consequences of Application of Domestic Conflict of Laws Rules

Practical Advantages and Disadvantages of Suing or Being Sued in Domestic and Foreign Courts

1.3.
Legal Bases

Jurisdictional Bases in the U.S.
International Jurisdiction in Europe: Regulations (EC) – Conventions – Domestic Law

1.4.
Immunity
Immunity of States, Public Organizations and States Enterprises
Immunity from Jurisdiction to Adjudicate and from Execution

Please, start reading either World-Wide Volkswagen or Helicopteros

Council Regulation (EC) No. 44/2001 (Brussels I Regulation) Articles 1 – 4

Basle Convention; either Basle Convention, UN Convention or FSIA
Questions as to a prospective German – U.S. transnational litigation case: 
Why would you prefer to sue the defendant in your home country and under which conditions you would sue defendant abroad?

2nd Session

2nd and 3rd session will focus on jurisdiction to adjudicate in civil and commercial matters. We shall discuss in general the systems of general and specific jurisdiction in Europe on the one hand and in personam and in rem jurisdiction in the U.S: on the other hand. We shall determine the scope of Council Regulation (EC) No. 44/2001, and than turn to the different bases of jurisdiction starting with general jurisdiction based on domicile, exclusive jurisdiction, jurisdicion by appearance and prorogation of forum.
2.1.
General and Specific Jurisdiction

2.2.
In personam and In rem Jurisdiction

2.3.
Scope of Council Regulation (EC) No. 44/2001

2.3.
General Jurisdiction in the European Union, Article 2 Brussels I Regulation

2.4.
Exclusive Jurisdiction, Article 22 Brussels I Regulation

2.5.
Jurisdiction by Appearance 24 Brussels I Regulation

2.6.
Prorogation and Derogation of Forum, Article 23 Brussels I Regulation

Please, read Articles 1 – 4, 22 – 24 Brussels I Regulation

LTU v. Eurocontrol

Josi Reinsurance Company SA v. Universal General Insurance Company (UGIC)

Students are asked to volunteer for:

The system of general and specific jurisdiction in Europe

In personam and In rem jurisdiction in the U.S.
The notion of domicile in Brussels I Regulation and in the U.S.
3rd Session

3rd session will continue discussion of bases of jurisdiction, now focusing on specific jurisdiction and notably jurisdiction of the place of performance of an obligation and the place of the tort.
4th Session

4th session again will address bases of jurisdiction. But we now shall focus on jurisdiction in matrimonial matters and in matters of parental responsibility. In addition, we shall discuss Brussels and Lugano Convention and provisions for jurisdiction in specific international conventions.
5th Session

5th session will focus on procedural specialties in relation to transnational litigation, notably service abroad and taking evidence abroad
6th Session
The 6th and final session addresses recognition and enforcement of foreign judgments under EC regulations and under domestic law. We shall try to figure out what are the requirements of enforcement according to the different systems. We shall the “technical” procedure in case of enforcement of foreign judgements. And we shall consider to what extent the enforcing state is entitled to review the foreign judgment.
6.1. Grounds for non-recognistion and enfordement

6.2. “Full Faith and Credit” in the U.S. and in Europe?

6.3. Review of the Foreign Judgment

6.4.
Enforcement like in Domestic Judgments or Judgment upon the Judgment

European Convention on State Immunity Basle Convention)

Basel, 16 May 1972

Preamble

The member States of the Council of Europe, signatory hereto,

Considering that the aim of the Council of Europe is to achieve a greater unity between its members;

Taking into account the fact that there is in international law a tendency to restrict the cases in which a State may claim immunity before foreign courts;

Desiring to establish in their mutual relations common rules relating to the scope of the immunity of one State from the jurisdiction of the courts of another State, and designed to ensure compliance with judgments given against another State;

Considering that the adoption of such rules will tend to advance the work of harmonisation undertaken by the member States of the Council of Europe in the legal field,

Have agreed as follows:

Chapter I – Immunity from jurisdiction

Article 1

1. A Contracting State which institutes or intervenes in proceedings before a court of another

Contracting State submits, for the purpose of those proceedings, to the jurisdiction of the courts of that State.

2. Such a Contracting State cannot claim immunity from the jurisdiction of the courts of the other Contracting State in respect of any counterclaim:

a. arising out of the legal relationship or the facts on which the principal claim is based;

b. if, according to the provisions of this Convention, it would not have been entitled to invoke immunity in respect of that counterclaim had separate proceedings been brought against it in those courts.

3. A Contracting State which makes a counterclaim in proceedings before a court of another Contracting State submits to the jurisdiction of the courts of that State with respect not only to the counterclaim but also to the principal claim.

Article 2

A Contracting State cannot claim immunity from the jurisdiction of a court of another Contracting State if it has undertaken to submit to the jurisdiction of that court either:

a. by international agreement;

b. by an express term contained in a contract in writing; or

c. by an express consent given after a dispute between the parties has arisen.

Article 3

1. A Contracting State cannot claim immunity from the jurisdiction of a court of another Contracting

State if, before claiming immunity, it takes any step in the proceedings relating to the merits. However, if

the State satisfies the Court that it could not have acquired knowledge of facts on which a claim to

immunity can be based until after it has taken such a step, it can claim immunity based on these facts if it does so at the earliest possible moment.

2. A Contracting State is not deemed to have waived immunity if it appears before a court of

another Contracting State in order to assert immunity.

Article 4

1. Subject to the provisions of Article 5, a Contracting State cannot claim immunity from the jurisdiction of the courts of another Contracting State if the proceedings relate to an obligation of the State, which, by virtue of a contract, falls to be discharged in the territory of the State of the forum.

2. Paragraph 1 shall not apply:

a. in the case of a contract concluded between States;

b. if the parties to the contract have otherwise agreed in writing;

c. if the State is party to a contract concluded on its territory and the obligation of the State is governed by its administrative law.

Article 5

1. A Contracting State cannot claim immunity from the jurisdiction of a court of another Contracting State if the proceedings relate to a contract of employment between the State and an individual where the work has to be performed on the territory of the State of the forum.

2. Paragraph 1 shall not apply where:

a. the individual is a national of the employing State at the time when the proceedings are brought;

b. at the time when the contract was entered into the individual was neither a national of the State

of the forum nor habitually resident in that State; or

c. the parties to the contract have otherwise agreed in writing, unless, in accordance with the law of the State of the forum, the courts of that State have exclusive jurisdiction by reason of the

subject-matter.

3. Where the work is done for an office, agency or other establishment referred to in Article 7,

paragraphs 2.a and b of the present article apply only if, at the time the contract was entered into, the individual had his habitual residence in the Contracting State which employs him.

Article 6

1. A Contracting State cannot claim immunity from the jurisdiction of a court of another Contracting State if it participates with one or more private persons in a company, association or other legal entity having its seat, registered office or principal place of business on the territory of the State of the forum, and the proceedings concern the relationship, in matters arising out of that participation, between the State on the one hand and the entity or any other participant on the other hand.

2. Paragraph 1 shall not apply if it is otherwise agreed in writing.

Article 7

1. A Contracting State cannot claim immunity from the jurisdiction of a court of another Contracting State if it has on the territory of the State of the forum an office, agency or other establishment through which it engages, in the same manner as a private person, in an industrial, commercial or financial activity, and the proceedings relate to that activity of the office, agency or establishment.

2. Paragraph 1 shall not apply if all the parties to the dispute are States, or if the parties have otherwise agreed in writing.

Article 8

A Contracting State cannot claim immunity from the jurisdiction of a court of another Contracting State if the proceedings relate:

a. to a patent, industrial design, trade-mark, service mark or other similar right which, in the State of the forum, has been applied for, registered or deposited or is otherwise protected, and in respect of which the State is the applicant or owner;

b. to an alleged infringement by it, in the territory of the State of the forum, of such a right belonging to a third person and protected in that State;

c. to an alleged infringement by it, in the territory of the State of the forum, of copyright belonging to a third person and protected in that State;

d. to the right to use a trade name in the State of the forum.

Article 9

A Contracting State cannot claim immunity from the jurisdiction of a court of another Contracting State if the proceedings relate to:

a. its rights or interests in, or its use or possession of, immovable property; or

b. its obligations arising out of its rights or interests in, or use or possession of, immovable

property and the property is situated in the territory of the State of the forum.

Article 10

A Contracting State cannot claim immunity from the jurisdiction of a court of another Contracting State if the proceedings relate to a right in movable or immovable property arising by way of succession, gift or bona vacantia.

Article 11

A Contracting State cannot claim immunity from the jurisdiction of a court of another Contracting State in proceedings which relate to redress for injury to the person or damage to tangible property, if the facts which occasioned the injury or damage occurred in the territory of the State of the forum, and if the author of the injury or damage was present in that territory at the time when those facts occurred.

Article 12

1. Where a Contracting State has agreed in writing to submit to arbitration a dispute which has arisen or may arise out of a civil or commercial matter, that State may not claim immunity from the jurisdiction of a court of another Contracting State on the territory or according to the law of which the arbitration has taken or will take place in respect of any proceedings relating to:

a. the validity or interpretation of the arbitration agreement;

b. the arbitration procedure;

c. the setting aside of the award,

unless the arbitration agreement otherwises provides.

2. Paragraph 1 shall not apply to an arbitration agreement between States.

Article 13

Paragraph 1 of Article 1 shall not apply where a Contracting State asserts, in proceedings pending before a court of another Contracting State to which it is not a party, that it has a right or interest in property which is the subject-matter of the proceedings, and the circumstances are such that it would have been entitled to immunity if the proceedings had been brought against it.

Article 14

Nothing in this Convention shall be interpreted as preventing a court of a Contracting State from administering or supervising or arranging for the administration of property, such as trust property or the estate of a bankrupt, solely on account of the fact that another Contracting State has a right or interest in the property.

Article 15

A Contracting State shall be entitled to immunity from the jurisdiction of the courts of another Contracting State if the proceedings do not fall within Articles 1 to 14; the court shall decline to entertain such proceedings even if the State does not appear.

Chapter II – Procedural rules

Article 16

1. In proceedings against a Contracting State in a court of another Contracting State, the following rules shall apply.

2. The competent authorities of the State of the forum shall transmit 

o the original or a copy of the document by which the proceedings are instituted;

o a copy of any judgment given by default against a State which was defendant in the proceedings,

through the diplomatic channel to the Ministry of Foreign Affairs of the defendant State, for onward transmission, where appropriate, to the competent authority. These documents shall be accompanied, if necessary, by a translation into the official language, or one of the official languages, of the defendant State.

3. Service of the documents referred to in paragraph 2 is deemed to have been effected by their receipt by the Ministry of Foreign Affairs.

4. The time-limits within which the State must enter an appearance or appeal against any judgment given by default shall begin to run two months after the date on which the document by which

the proceedings were instituted or the copy of the judgment is received by the Ministry of Foreign

Affairs.

5. If it rests with the court to prescribe the time-limits for entering an appearance or for appealing against a judgment given by default, the court shall allow the State not less than two months after the date on which the document by which the proceedings are instituted or the copy of the judgment is received by the Ministry of Foreign Affairs.

6. A Contracting State which appears in the proceedings is deemed to have waived any objection to the method of service.

7. If the Contracting State has not appeared, judgment by default may be given against it only if it is established that the document by which the proceedings were instituted has been transmitted in conformity with paragraph 2, and that the time-limits for entering an appearance provided for in paragraphs 4 and 5 have been observed.

Article 17

No security, bond or deposit, however described, which could not have been required in the State of the forum of a national of that State or a person domiciled or resident there, shall be required of a Contracting State to guarantee the payment of judicial costs or expenses. A State which is a claimant in the courts of another Contracting State shall pay any judicial costs or expenses for which it may become liable.

Article 18

A Contracting State party to proceedings before a court of another Contracting State may not be subjected to any measure of coercion, or any penalty, by reason of its failure or refusal to disclose any documents or other evidence. However the court may draw any conclusion it thinks fit from such failure or refusal.

Article 19

1. A court before which proceedings to which a Contracting State is a party are instituted shall, at the request of one of the parties or, if its national law so permits, of its own motion, decline to proceed with the case or shall stay the proceedings if other proceedings between the same parties, based on the same facts and having the same purpose:

a. are pending before a court of that Contracting State, and were the first to be instituted; or

b. are pending before a court of any other Contracting State, were the first to be instituted and

may result in a judgment to which the State party to the proceedings must give effect by virtue of Article 20 or Article 25.

2. Any Contracting State whose law gives the courts a discretion to decline to proceed with a case or to stay the the proceedings in cases where proceedings between the same parties, based on the same facts and having the same purpose, are pending before a court of another Contracting State, may, by notification addressed to the Secretary General of the Council of Europe, declare that its courts shall not be bound by the provisions of paragraph 1.

Chapter III – Effect of Judgment

Article 20

1. A Contracting State shall give effect to a judgment given against it by a court of another

Contracting State:

a. if, in accordance with the provisions of Articles 1 to 13, the State could not claim immunity from

jurisdiction; and

b. if the judgment cannot or can no longer be set aside if obtained by default, or if it is not or is no longer subject to appeal or any other form of ordinary review or to annulment.

2. Nevertheless, a Contracting State is not obliged to give effect to such a judgment in any case:

a. where it would be manifestly contrary to public policy in that State to do so, or where, in the circumstances, either party had no adequate opportunity fairly to present his case;

b. where proceedings between the same parties, based on the same facts and having the same purpose:

i. are pending before a court of that State and were the first to be instituted;

ii. are pending before a court of another Contracting State, were the first to be instituted and may result in a judgment to which the State party to the proceedings must give effect under the terms of this Convention;

c. where the result of the judgment is inconsistent with the result of another judgment given between the same parties:

i. by a court of the Contracting State, if the proceedings before that court were the first to be instituted or if the other judgment has been given before the judgment satisfied the conditions specified in paragraph 1.b; or

ii. by a court of another Contracting State where the other judgment is the first to satisfy the requirements laid down in the present Convention;

d. where the provisions of Article 16 have not been observed and the State has not entered an appearance or has not appealed against a judgment by default.

3. In addition, in the cases provided for in Article 10, a Contracting State is not obliged to give effect to the judgment:

a. if the courts of the State of the forum would not have been entitled to assume jurisdiction had they applied, mutatis mutandis, the rules of jurisdiction (other than those mentioned in the annex to the present Convention) which operate in the State against which judgment is given; or

b. if the court, by applying a law other than that which would have been applied in accordance with the rules of private international law of that State, has reached a result different from that which would have been reached by applying the law determined by those rules.

However, a Contracting State may not rely upon the grounds of refusal specified in sub-paragraphs a and b above if it is bound by an agreement with the State of the forum on the recognition and enforcement of judgments and the judgment fulfils the requirement of that agreement as regards jurisdiction and, where appropriate, the law applied.

Article 21

1. Where a judgment has been given against a Contracting State and that State does not give effect thereto, the party which seeks to invoke the judgment shall be entitled to have determined by the competent court of that State the question whether effect should be given to the judgment in accordance with Article 20. Proceedings may also be brought before this court by the State against which judgment has been given, if its law so permits.

2. Save in so far as may be necessary for the application of Article 20, the competent court of the State in question may not review the merits of the judgment.

3. Where proceedings are instituted before a court of a State in accordance with paragraph 1:

a. the parties shall be given an opportunity to be heard in the proceedings;

b. documents produced by the party seeking to invoke the judgment shall not be subject to legalisation or any other like formality;

c. no security, bond or deposit, however described, shall be required of the party invoking the judgment by reason of his nationality, domicile or residence;

d. the party invoking the judgment shall be entitled to legal aid under conditions no less favourable than those applicable to nationals of the State who are domiciled and resident therein.

4. Each Contracting State shall, when depositing its instrument of ratification, acceptance or accession, designate the court or courts referred to in paragraph 1, and inform the Secretary General of the Council of Europe thereof.

Article 22

1. A Contracting State shall give effect to a settlement to which it is a party and which has been made before a court of another Contracting State in the course of the proceedings; the provisions of Article 20 do not apply to such a settlement.

2. If the State does not give effect to the settlement, the procedure provided for in Article 21 may be used.

Article 23

No measures of execution or preventive measures against the property of a Contracting State may betaken in the territory of another Contracting State except where and to the extent that the State has expressly consented thereto in writing in any particular case.

Chapter IV – Optional provisions

Article 24

1. Notwithstanding the provisions of Article 15, any State may, when signing this Convention or depositing its instrument of ratification, acceptance or accession, or at any later date, by notification addressed to the Secretary General of the Council of Europe, declare that, in cases not falling within Articles 1 to 13, its courts shall be entitled to entertain proceedings against another Contracting State to the extent that its courts are entitled to entertain proceedings against States not party to the present Convention. Such a declaration shall be without prejudice to the immunity from jurisdiction which foreign States enjoy in respect of acts performed in the exercise of sovereign authority (acta jure imperii).

2. The courts of a State which has made the declaration provided for in paragraph 1 shall not however be entitled to entertain such proceedings against another Contracting State if their jurisdiction could have been based solely on one or more of the grounds mentioned in the annex to the present Convention, unless that other Contracting State has taken a step in the proceedings relating to the merits without first challenging the jurisdiction of the court.

3. The provisions of Chapter II apply to proceedings instituted against a Contracting State in accordance with the present article.

4. The declaration made under paragraph 1 may be withdrawn by notification addressed to the Secretary General of the Council of Europe. The withdrawal shall take effect three months after the date of its receipt, but this shall not affect proceedings instituted before the date on which the withdrawal becomes effective.

Article 25

1. Any Contracting State which has made a declaration under Article 24 shall, in cases not falling within Articles 1 to 13, give effect to a judgment given by a court of another Contracting State which has made a like declaration:

a. if the conditions prescribed in paragraph 1.b of Article 20 have been fulfilled; and

b. if the court is considered to have jurisdiction in accordance with the following paragraphs.

2. However, the Contracting State is not obliged to give effect to such a judgment:

a. if there is a ground for refusal as provided for in paragraph 2 of Article 20; or

b. if the provisions of paragraph 2 of Article 24 have not been observed.

3. Subject to the provisions of paragraph 4, a court of a Contracting State shall be considered to have jurisdiction for the purpose of paragraph 1.b:

a. if its jurisdiction is recognised in accordance with the provisions of an agreement to which the State of the forum and the other Contracting State are Parties;

b. where there is no agreement between the two States concerning the recognition and enforcement of judgments in civil matters, if the courts of the State of the forum would have been entitled to assume jurisdiction had they applied, mutatis mutandis, the rules of jurisdiction (other than those mentioned in the annex to the present Convention) which operate in the State against which the judgment was given. This provision does not apply to questions arising out of contracts.

4. The Contracting States having made the declaration provided for in Article 24 may, by means of a supplementary agreement to this Convention, determine the circumstances in which their courts shall be considered to have jurisdiction for the purposes of paragraph 1.b of this article.

5. If the Contracting State does not give effect to the judgment, the procedure provided for in Article 21 may be used.

Article 26

Notwithstanding the provisions of Article 23, a judgment rendered against a Contracting State in proceedings relating to an industrial or commercial activity, in which the State is engaged in the same manner as a private person, may be enforced in the State of the forum against property of the State against which judgment has been given, used exclusively in connection with such an activity, if:

a. both the State of the forum and the State against which the judgment has been given have made declarations under Article 24;

b. the proceedings which resulted in the judgment fell within Articles 1 to 13 or were instituted in accordance with paragraphs 1 and 2 of Article 24; and

c. the judgment satisfies the requirements laid down in paragraph 1.b of Article 20.

Chapter V – General provisions

Article 27

1. For the purposes of the present Convention, the expression "Contracting State" shall not include any legal entity of a Contracting State which is distinct therefrom and is capable of suing or being sued, even if that entity has been entrusted with public functions.

2. Proceedings may be instituted against any entity referred to in paragraph 1 before the courts of another Contracting State in the same manner as against a private person; however, the courts may not entertain proceedings in respect of acts performed by the entity in the exercise of sovereign authority (acta jure imperii).

3. Proceedings may in any event be instituted against any such entity before those courts if, in corresponding circumstances, the courts would have had jurisdiction if the proceedings had been instituted against a Contracting State.

Article 28

1. Without prejudice to the provisions of Article 27, the constituent States of a Federal State do not enjoy immunity.

2. However, a Federal State Party to the present Convention, may, by notification addressed to the Secretary General of the Council of Europe, declare that its constituent States may invoke the provisions of the Convention applicable to Contracting States, and have the same obligations.

3. Where a Federal State has made a declaration in accordance with paragraph 2, service of documents on a constituent State of a Federation shall be made on the Ministry of Foreign Affairs of the Federal State, in conformity with Article 16.

4. The Federal State alone is competent to make the declarations, notifications and communications provided for in the present Convention, and the Federal State alone may be party to proceedings pursuant to Article 34.

Article 29

The present Convention shall not apply to proceedings concerning:

a. social security;

b. damage or injury in nuclear matters;

c. customs duties, taxes or penalties.

Article 30

The present Convention shall not apply to proceedings in respect of claims relating to the operation of seagoing vessels owned or operated by a Contracting State or to the carriage of cargoes and of passengers by such vessels or to the carriage of cargoes owned by a Contracting State and carried on board merchant vessels.

Article 31

Nothing in this Convention shall affect any immunities or privileges enjoyed by a Contracting State in respect of anything done or omitted to be done by, or in relation to, its armed forces when on the territory of another Contracting State.

Article 32

Nothing in the present Convention shall affect privileges and immunities relating to the exercise of the functions of diplomatic missions and consular posts and of persons connected with them.

Article 33

Nothing in the present Convention shall affect existing or future international agreements in special fields which relate to matters dealt with in the present Convention.

Article 34

1. Any dispute which might arise between two or more Contracting States concerning the interpretation or application of the present Convention shall be submitted to the International Court of Justice on the application of one of the parties to the dispute or by special agreement unless the parties agree on a different method of peaceful settlement of the dispute.

2. However, proceedings may not be instituted before the International Court of Justice which relate to:

a. a dispute concerning a question arising in proceedings instituted against a Contracting State before a court of another Contracting State, before the court has given a judgment which fulfils the condition provided for in paragraph 1.b of Article 20;

b. a dispute concerning a question arising in proceedings instituted before a court of a Contracting State in accordance with paragraph 1 of Article 21, before the court has rendered a final decision in such proceedings.

Article 35

1. The present Convention shall apply only to proceedings introduced after its entry into force.

2. When a State has become Party to this Convention after it has entered into force, the Convention shall apply only to proceedings introduced after it has entered into force with respect to that State.

3. Nothing in this Convention shall apply to proceedings arising out of, or judgments based on, acts, omissions or facts prior to the date on which the present Convention is opened for signature.

Chapter VI – Final provisions

Article 36

1. The present Convention shall be open to signature by the member States of the Council of Europe. It shall be subject to ratification or acceptance. Instruments of ratification or acceptance shall be deposited with the Secretary General of the Council of Europe.

2. The Convention shall enter into force three months after the date of the deposit of the third instrument of ratification or acceptance.

3. In respect of a signatory State ratifying or accepting subsequently, the Convention shall enter into force three months after the date of the deposit of its instrument of ratification or acceptance.

Article 37

1. After the entry into force of the present Convention, the Committee of Ministers of the Council of Europe may, by a decision taken by a unanimous vote of the members casting a vote, invite any non-member State to accede thereto.

2. Such accession shall be effected by depositing with the Secretary General of the Council of Europe an instrument of accession which shall take effect three months after the date of its deposit.

3. However, if a State having already acceded to the Convention notifies the Secretary General of the Council of Europe of its objection to the accession of another non-member State, before the entry into force of this accession, the Convention shall not apply to the relations between these two States.

Article 38

1. Any State may, at the time of signature or when depositing its instrument of ratification, acceptance or accession, specify the territory or territories to which the present Convention shall apply.

2. Any State may, when depositing its instrument of ratification, acceptance or accession or at any later date, by declaration addressed to the Secretary General of the Council of Europe, extend this Convention to any other territory or territories specified in the declaration and for whose international relations it is responsible or on whose behalf it is authorised to give undertakings.

3. Any declaration made in pursuance of the preceding paragraph may, in respect of any territory mentioned in such declaration, be withdrawn according to the procedure laid down in Article 40 of this Convention.

Article 39

No reservation is permitted to the present Convention.

Article 40

1. Any Contracting State may, in so far as it is concerned, denounce this Convention by means of notification addressed to the Secretary General of the Council of Europe.

2. Such denunciation shall take effect six months after the date of receipt by the Secretary General of such notification. This Convention shall, however, continue to apply to proceedings introduced before the date on which the denunciation takes effect, and to judgments given in such proceedings.

Article 41

The Secretary General of the Council of Europe shall notify the member States of the Council of Europe and any State which has acceded to this Convention of:

a. any signature;

b. any deposit of an instrument of ratification, acceptance or accession;

c. any date of entry into force of this Convention in accordance with Articles 36 and 37 thereof;

d. any notification received in pursuance of the provisions of paragraph 2 of Article 19;

e. any communication received in pursuance of the provisions of paragraph 4 of Article 21;

f. any notification received in pursuance of the provisions of paragraph 1 of Article 24;

g. the withdrawal of any notification made in pursuance of the provisions of paragraph 4 of Article 24;

h. any notification received in pursuance of the provisions of paragraph 2 of Article 28;

i. any notification received in pursuance of the provisions of paragraph 3 or Article 37;

j. any declaration received in pursuance of the provisions of Article 38;

k. any notification received in pursuance of the provisions of Article 40 and the date on which denunciation takes effect.

In witness whereof the undersigned, being duly authorised thereto, have signed this Convention.

Done at Basle, this 16th day of May 1972, in English and French, both texts being equally authoritative, in a single copy which shall remain deposited in the archives of the Council of Europe. The Secretary General of the Council of Europe shall transmit certified copies to each of the signatory and acceding States.

Annex

The grounds of jurisdiction referred to in paragraph 3, sub-paragraph a, of Article 20, paragraph 2 of Article 24 and paragraph 3, sub-paragraph b, of Article 25 are the following:

a. the presence in the territory of the State of the forum of property belonging to the defendant, or the seizure by the plaintiff of property situated there, unless:

o the action is brought to assert proprietary or possessory rights in that property, or arises from another issue relating to such property; or

o the property constitutes the security for a debt which is the subject-matter of the action;

b. the nationality of the plaintiff;

c. the domicile, habitual residence or ordinary residence of the plaintiff within the territory of the State of the forum unless the assumption of jurisdiction on such a ground is permitted by way of an exception made on account of the particular subject-matter of a class of contracts;

d. the fact that the defendant carried on business within the territory of the State of the forum, unless the action arises from that business;

e. a unilateral specification of the forum by the plaintiff, particularly in an invoice.

A legal person shall be considered to have its domicile or habitual residence where it has its seat, registered office or principal place of business.

28 USC CHAPTER 97 - JURISDICTIONAL IMMUNITIES OF FOREIGN STATES     01/03/2012 (112-90)

-EXPCITE-

    TITLE 28 - JUDICIARY AND JUDICIAL PROCEDURE

    PART IV - JURISDICTION AND VENUE

    CHAPTER 97 - JURISDICTIONAL IMMUNITIES OF FOREIGN STATES

    Sec.                                                     

    1602.       Findings and declaration of purpose.                  

    1603.       Definitions.                                          

    1604.       Immunity of a foreign state from jurisdiction.        

    1605.       General exceptions to the jurisdictional immunity of a foreign state.                                       

    1605A.      Terrorism exception to the jurisdictional immunity of a foreign state.                                     

    1606.       Extent of liability.                                  

    1607.       Counterclaims.                                        

    1608.       Service; time to answer default.(!1)                   

    1609.       Immunity from attachment and execution of property of a foreign state.                                     

    1610.       Exceptions to the immunity from attachment or execution.                                           

    1611.       Certain types of property immune from execution.      

                                AMENDMENTS                            

      2008 - Pub. L. 110-181, div. A, title X, Sec. 1083(a)(2), Jan.

    28, 2008, 122 Stat. 341, added item 1605A.

-FOOTNOTE-

    (!1) So in original. Does not conform to section catchline.

    Sec. 1602. Findings and declaration of purpose

      The Congress finds that the determination by United States courts  of the claims of foreign states to immunity from the jurisdiction of such courts would serve the interests of justice and would protect the rights of both foreign states and litigants in United States courts. Under international law, states are not immune from the jurisdiction of foreign courts insofar as their commercial activities are concerned, and their commercial property may be levied upon for the satisfaction of judgments rendered against them in connection with their commercial activities. Claims of foreign states to immunity should henceforth be decided by courts of the

United States and of the States in conformity with the principles set forth in this chapter.

-SOURCE-

    (Added Pub. L. 94-583, Sec. 4(a), Oct. 21, 1976, 90 Stat. 2892.)

                              EFFECTIVE DATE                          

      Section 8 of Pub. L. 94-583 provided that: "This Act [enacting this chapter and section 1330 of this title, amending sections 1332, 1391, and 1441 of this title, and enacting provisions set out as notes under this section and section 1 of this title] shall take

effect ninety days after the date of its enactment [Oct. 21, 1976]."

                                SHORT TITLE                            

      For short title of Pub. L. 94-583 as the "Foreign Sovereign Immunities Act of 1976", see section 1 of Pub. L. 94-583, set out as a Short Title of 1976 Amendments note under section 1 of this title.

                               SEPARABILITY                           

      Section 7 of Pub. L. 94-583 provided that: "If any provision of this Act [enacting this chapter and section 1330 of this title, amending sections 1332, 1391, and 1441 of this title, and enacting provisions set out as notes under this section and section 1 of this title] or the application thereof to any foreign state is held invalid, the invalidity does not affect other provisions or applications of the Act which can be given effect without the invalid provision or application, and to this end the provisions of this Act are severable."

    Sec. 1603. Definitions

      For purposes of this chapter - 

 (a) A "foreign state", except as used in section 1608 of this title, includes a political subdivision of a foreign state or an agency or instrumentality of a foreign state as defined in

      subsection (b).

 (b) An "agency or instrumentality of a foreign state" means any      entity - 

          (1) which is a separate legal person, corporate or otherwise, and

          (2) which is an organ of a foreign state or political subdivision thereof, or a majority of whose shares or other ownership interest is owned by a foreign state or political

        subdivision thereof, and

          (3) which is neither a citizen of a State of the United States as defined in section 1332 (c) and (e) of this title, nor created under the laws of any third country.

 (c) The "United States" includes all territory and waters, continental or insular, subject to the jurisdiction of the United States.

 (d) A "commercial activity" means either a regular course of commercial conduct or a particular commercial transaction or act. The commercial character of an activity shall be determined by reference to the nature of the course of conduct or particular transaction or act, rather than by reference to its purpose.

  (e) A "commercial activity carried on in the United States by a foreign state" means commercial activity carried on by such state and having substantial contact with the United States.

-SOURCE-

    (Added Pub. L. 94-583, Sec. 4(a), Oct. 21, 1976, 90 Stat. 2892;

    amended Pub. L. 109-2, Sec. 4(b)(2), Feb. 18, 2005, 119 Stat. 12.)

                                AMENDMENTS                            

      2005 - Subsec. (b)(3). Pub. L. 109-2 substituted "(e)" for "(d)".

                     EFFECTIVE DATE OF 2005 AMENDMENT                 

      Amendment by Pub. L. 109-2 applicable to any civil action commenced on or after Feb. 18, 2005, see section 9 of Pub. L. 109-2, set out as a note under section 1332 of this title.

Sec. 1604. Immunity of a foreign state from jurisdiction

      Subject to existing international agreements to which the United States is a party at the time of enactment of this Act a foreign state shall be immune from the jurisdiction of the courts of the United States and of the States except as provided in sections 1605 to 1607 of this chapter.

-SOURCE-

    (Added Pub. L. 94-583, Sec. 4(a), Oct. 21, 1976, 90 Stat. 2892.)

                            REFERENCES IN TEXT                        

      The time of enactment of this Act, referred to in text, probably means the time of enactment of Pub. L. 94-583, which was approved Oct. 21, 1976.

    Sec. 1605. General exceptions to the jurisdictional immunity of a

      foreign state

      (a) A foreign state shall not be immune from the jurisdiction of courts of the United States or of the States in any case - 

        (1) in which the foreign state has waived its immunity either explicitly or by implication, notwithstanding any withdrawal of the waiver which the foreign state may purport to effect except in accordance with the terms of the waiver;

        (2) in which the action is based upon a commercial activity carried on in the United States by the foreign state; or upon an act performed in the United States in connection with a

      commercial activity of the foreign state elsewhere; or upon an act outside the territory of the United States in connection with a commercial activity of the foreign state elsewhere and that act causes a direct effect in the United States;

        (3) in which rights in property taken in violation of international law are in issue and that property or any property  exchanged for such property is present in the United States in

      connection with a commercial activity carried on in the United States by the foreign state; or that property or any property exchanged for such property is owned or operated by an agency or instrumentality of the foreign state and that agency or instrumentality is engaged in a commercial activity in the United States;

        (4) in which rights in property in the United States acquired by succession or gift or rights in immovable property situated in the United States are in issue;

        (5) not otherwise encompassed in paragraph (2) above, in which money damages are sought against a foreign state for personal injury or death, or damage to or loss of property, occurring in the United States and caused by the tortious act or omission of that foreign state or of any official or employee of that foreign state while acting within the scope of his office or employment;

except this paragraph shall not apply to - 

          (A) any claim based upon the exercise or performance or the failure to exercise or perform a discretionary function regardless of whether the discretion be abused, or

          (B) any claim arising out of malicious prosecution, abuse of process, libel, slander, misrepresentation, deceit, or interference with contract rights; or

        (6) in which the action is brought, either to enforce an agreement made by the foreign state with or for the benefit of a private party to submit to arbitration all or any differences

 which have arisen or which may arise between the parties with respect to a defined legal relationship, whether contractual or not, concerning a subject matter capable of settlement by

arbitration under the laws of the United States, or to confirm an award made pursuant to such an agreement to arbitrate, if (A) the arbitration takes place or is intended to take place in the United States, (B) the agreement or award is or may be governed by a treaty or other international agreement in force for the United States calling for the recognition and enforcement of arbitral awards, (C) the underlying claim, save for the agreement to arbitrate, could have been brought in a United States court under this section or section 1607, or (D) paragraph (1) of this subsection is otherwise applicable.

      (b) A foreign state shall not be immune from the jurisdiction of the courts of the United States in any case in which a suit in admiralty is brought to enforce a maritime lien against a vessel or cargo of the foreign state, which maritime lien is based upon a commercial activity of the foreign state: Provided, That - 

        (1) notice of the suit is given by delivery of a copy of the summons and of the complaint to the person, or his agent, having possession of the vessel or cargo against which the maritime lien is asserted; and if the vessel or cargo is arrested pursuant to process obtained on behalf of the party bringing the suit, the service of process of arrest shall be deemed to constitute valid delivery of such notice, but the party bringing the suit shall be liable for any damages sustained by the foreign state as a result of the arrest if the party bringing the suit had actual or constructive knowledge that the vessel or cargo of a foreign state was involved; and

        (2) notice to the foreign state of the commencement of suit as provided in section 1608 of this title is initiated within ten days either of the delivery of notice as provided in paragraph

      (1) of this subsection or, in the case of a party who was unaware that the vessel or cargo of a foreign state was involved, of the date such party determined the existence of the foreign state's  interest.

      (c) Whenever notice is delivered under subsection (b)(1), the suit to enforce a maritime lien shall thereafter proceed and shall be heard and determined according to the principles of law and rules of practice of suits in rem whenever it appears that, had the vessel been privately owned and possessed, a suit in rem might have been maintained. A decree against the foreign state may include costs of the suit and, if the decree is for a money judgment,

    interest as ordered by the court, except that the court may not award judgment against the foreign state in an amount greater than the value of the vessel or cargo upon which the maritime lien arose. Such value shall be determined as of the time notice is served under subsection (b)(1). Decrees shall be subject to appeal and revision as provided in other cases of admiralty and maritime jurisdiction. Nothing shall preclude the plaintiff in any proper case from seeking relief in personam in the same action brought to enforce a maritime lien as provided in this section.

      (d) A foreign state shall not be immune from the jurisdiction of the courts of the United States in any action brought to foreclose a preferred mortgage, as defined in section 31301 of title 46. Such action shall be brought, heard, and determined in accordance with the provisions of chapter 313 of title 46 and in accordance with the principles of law and rules of practice of suits in rem, whenever it appears that had the vessel been privately owned and possessed a suit in rem might have been maintained.

      [(e), (f) Repealed. Pub. L. 110-181, div. A, title X, Sec. 1083(b)(1)(B), Jan. 28, 2008, 122 Stat. 341.]

      (g) Limitation on Discovery. - 

        (1) In general. - (A) Subject to paragraph (2), if an action is filed that would otherwise be barred by section 1604, but for section 1605A, the court, upon request of the Attorney General, shall stay any request, demand, or order for discovery on the United States that the Attorney General certifies would significantly interfere with a criminal investigation or

      prosecution, or a national security operation, related to the incident that gave rise to the cause of action, until such time as the Attorney General advises the court that such request,

      demand, or order will no longer so interfere.

        (B) A stay under this paragraph shall be in effect during the 12-month period beginning on the date on which the court issues the order to stay discovery. The court shall renew the order to stay discovery for additional 12-month periods upon motion by the United States if the Attorney General certifies that discovery would significantly interfere with a criminal investigation or prosecution, or a national security operation, related to the incident that gave rise to the cause of action.

        (2) Sunset. - (A) Subject to subparagraph (B), no stay shall be granted or continued in effect under paragraph (1) after the date that is 10 years after the date on which the incident that gave rise to the cause of action occurred.

        (B) After the period referred to in subparagraph (A), the court, upon request of the Attorney General, may stay any request, demand, or order for discovery on the United States that the court finds a substantial likelihood would - 

          (i) create a serious threat of death or serious bodily injury to any person;

          (ii) adversely affect the ability of the United States to work in cooperation with foreign and international law enforcement agencies in investigating violations of United States law; or

          (iii) obstruct the criminal case related to the incident that gave rise to the cause of action or undermine the potential for a conviction in such case.

        (3) Evaluation of evidence. - The court's evaluation of any request for a stay under this subsection filed by the Attorney General shall be conducted ex parte and in camera.

        (4) Bar on motions to dismiss. - A stay of discovery under this subsection shall constitute a bar to the granting of a motion to dismiss under rules 12(b)(6) and 56 of the Federal Rules of Civil Procedure.

        (5) Construction. - Nothing in this subsection shall prevent the United States from seeking protective orders or asserting privileges ordinarily available to the United States.

-SOURCE-

    (Added Pub. L. 94-583, Sec. 4(a), Oct. 21, 1976, 90 Stat. 2892;

    amended Pub. L. 100-640, Sec. 1, Nov. 9, 1988, 102 Stat. 3333; Pub.

    L. 100-669, Sec. 2, Nov. 16, 1988, 102 Stat. 3969; Pub. L. 101-650,

    title III, Sec. 325(b)(8), Dec. 1, 1990, 104 Stat. 5121; Pub. L.

    104-132, title II, Sec. 221(a), Apr. 24, 1996, 110 Stat. 1241; Pub.

    L. 105-11, Apr. 25, 1997, 111 Stat. 22; Pub. L. 107-77, title VI,

    Sec. 626(c), Nov. 28, 2001, 115 Stat. 803; Pub. L. 107-117, div. B,

    Sec. 208, Jan. 10, 2002, 115 Stat. 2299; Pub. L. 109-304, Sec.

    17(f)(2), Oct. 6, 2006, 120 Stat. 1708; Pub. L. 110-181, div. A,

    title X, Sec. 1083(b)(1), Jan. 28, 2008, 122 Stat. 341.)

                            REFERENCES IN TEXT                        

      Rules 12(b)(6) and 56 of the Federal Rules of Civil Procedure, referred to in subsec. (g)(4), are set out in the Appendix to this title.

                                AMENDMENTS                            

      2008 - Subsec. (a)(7). Pub. L. 110-181, Sec. 1083(b)(1)(A), struck out par. (7) which provided for lack of jurisdictional immunity in certain cases in which money damages were sought against a foreign state for personal injury or death caused by an act of torture, extrajudicial killing, aircraft sabotage, hostage taking, or the provision of material support or resources for such an act.

      Subsecs. (e), (f). Pub. L. 110-181, Sec. 1083(b)(1)(B), struck out subsecs. (e) and (f) which defined "torture", "extrajudicial killing", "hostage taking", and "aircraft sabotage" and provided for a 10-year statute of limitations for actions brought under

    former subsec. (a)(7) of this section.

      Subsec. (g)(1)(A). Pub. L. 110-181, Sec. 1083(b)(1)(C), substituted "but for section 1605A" for "but for subsection (a)(7)".

      2006 - Subsec. (d). Pub. L. 109-304 substituted "section 31301 of title 46" and "chapter 313 of title 46" for "the Ship Mortgage Act, 1920 (46 U.S.C. 911 and following)" and "that Act", respectively.

      2002 - Subsec. (a)(7)(A). Pub. L. 107-117 amended Pub. L. 107-77.

    See 2001 Amendment note below.

      2001 - Subsec. (a)(7)(A). Pub. L. 107-77, as amended by Pub. L. 107-117, inserted before semicolon "or the act is related to Case Number 1:00CV03110(EGS) in the United States District Court for the District of Columbia".

      1997 - Subsec. (a)(7)(B)(ii). Pub. L. 105-11 substituted "neither the claimant nor the victim was" for "the claimant or victim was not".

      1996 - Subsec. (a)(7). Pub. L. 104-132, Sec. 221(a)(1), added par. (7).

      Subsecs. (e) to (g). Pub. L. 104-132, Sec. 221(a)(2), added subsecs. (e) to (g).

      1990 - Subsec. (a)(6). Pub. L. 101-650 substituted "state" for "State" after "foreign".

      1988 - Subsec. (a)(6). Pub. L. 100-669 added par. (6).

      Subsec. (b). Pub. L. 100-702, Sec. 1(3), struck out at end "Whenever notice is delivered under subsection (b)(1) of this section, the maritime lien shall thereafter be deemed to be an in

    personam claim against the foreign state which at that time owns the vessel or cargo involved: Provided, That a court may not award judgment against the foreign state in an amount greater than the value of the vessel or cargo upon which the maritime lien arose,

    such value to be determined as of the time notice is served under subsection (b)(1) of this section."

      Subsec. (b)(1). Pub. L. 100-640, Sec. 1(1), substituted "and if the vessel or cargo is arrested pursuant to process obtained on behalf of the party bringing the suit, the service of process of arrest shall be deemed to constitute valid delivery of such notice, but the party bringing the suit shall be liable for any damages sustained by the foreign state as a result of the arrest if the party bringing the suit had actual or constructive knowledge that the vessel or cargo of a foreign state was involved" for "but such notice shall not be deemed to have been delivered, nor may it thereafter be delivered, if the vessel or cargo is arrested pursuant to process obtained on behalf of the party bringing the suit - unless the party was unaware that the vessel or cargo of a foreign state was involved, in which event the service of process of arrest shall be deemed to constitute valid delivery of such notice".

      Subsec. (b)(2). Pub. L. 100-640, Sec. 1(2), substituted "paragraph (1) of this subsection" for "subsection (b)(1) of this section".

      Subsecs. (c), (d). Pub. L. 100-702, Sec. 1(3), added subsecs. (c)    and (d).

                     EFFECTIVE DATE OF 2008 AMENDMENT                 

      For applicability of amendments by Pub. L. 110-181 to pending cases, see section 1083(c) of Pub. L. 110-181, set out as an Effective Date note under section 1605A of this title.

                     EFFECTIVE DATE OF 1997 AMENDMENT                 

      Pub. L. 105-11 provided that the amendment made by that Act was effective with respect to any cause of action arising before, on, or after Apr. 25, 1997.

                     EFFECTIVE DATE OF 1996 AMENDMENT                 

      Section 221(c) of title II of Pub. L. 104-132 provided that: "The amendments made by this subtitle [subtitle B (Sec. 221) of title II of Pub. L. 104-132, amending this section and section 1610 of this title] shall apply to any cause of action arising before, on, or after the date of the enactment of this Act [Apr. 24, 1996]."

                     EFFECTIVE DATE OF 1988 AMENDMENT                 

      Section 3 of Pub. L. 100-640 provided that: "The amendments made by this Act [amending this section and section 1610 of this title] shall apply to actions commenced on or after the date of the enactment of this Act [Nov. 9, 1988]."

           CIVIL LIABILITY FOR ACTS OF STATE SPONSORED TERRORISM       

      Pub. L. 104-208, div. A, title I, Sec. 101(c) [title V, Sec. 589], Sept. 30, 1996, 110 Stat. 3009-121, 3009-172, provided that:

      "(a) an [sic] official, employee, or agent of a foreign state designated as a state sponsor of terrorism designated [sic] under section 6(j) of the Export Administration Act of 1979 [50 U.S.C.

    App. 2405(j)] while acting within the scope of his or her office, employment, or agency shall be liable to a United States national or the national's legal representative for personal injury or death caused by acts of that official, employee, or agent for which the courts of the United States may maintain jurisdiction under [former] section 1605(a)(7) of title 28, United States Code, for money damages which may include economic damages, solatium, pain, and suffering, and punitive damages if the acts were among those described in [former] section 1605(a)(7).

      "(b) Provisions related to statute of limitations and limitations on discovery that would apply to an action brought under 28 U.S.C. 1605(f) and (g) shall also apply to actions brought under this section. No action shall be maintained under this action [sic] if an official, employee, or agent of the United States, while acting within the scope of his or her office, employment, or agency would not be liable for such acts if carried out within the United States."

    Sec. 1605A. Terrorism exception to the jurisdictional immunity of a foreign state

      (a) In General. - 

        (1) No immunity. - A foreign state shall not be immune from the jurisdiction of courts of the United States or of the States in  any case not otherwise covered by this chapter in which money damages are sought against a foreign state for personal injury or death that was caused by an act of torture, extrajudicial killing, aircraft sabotage, hostage taking, or the provision of

 material support or resources for such an act if such act or provision of material support or resources is engaged in by an official, employee, or agent of such foreign state while acting

 within the scope of his or her office, employment, or agency.

        (2) Claim heard. - The court shall hear a claim under this section if - 

          (A)(i)(I) the foreign state was designated as a state sponsor of terrorism at the time the act described in paragraph (1) occurred, or was so designated as a result of such act, and,

subject to subclause (II), either remains so designated when the claim is filed under this section or was so designated within the 6-month period before the claim is filed under this section; or

          (II) in the case of an action that is refiled under this section by reason of section 1083(c)(2)(A) of the National Defense Authorization Act for Fiscal Year 2008 or is filed

        under this section by reason of section 1083(c)(3) of that Act, the foreign state was designated as a state sponsor of terrorism when the original action or the related action under

        section 1605(a)(7) (as in effect before the enactment of this section) or section 589 of the Foreign Operations, Export Financing, and Related Programs Appropriations Act, 1997 (as

contained in section 101(c) of division A of Public Law 104-208) was filed;

          (ii) the claimant or the victim was, at the time the act described in paragraph (1) occurred - 

            (I) a national of the United States;

            (II) a member of the armed forces; or

            (III) otherwise an employee of the Government of the United States, or of an individual performing a contract awarded by the United States Government, acting within the scope of the employee's employment; and

          (iii) in a case in which the act occurred in the foreign state against which the claim has been brought, the claimant has afforded the foreign state a reasonable opportunity to

arbitrate the claim in accordance with the accepted international rules of arbitration; or

          (B) the act described in paragraph (1) is related to Case Number 1:00CV03110 (EGS) in the United States District Court for the District of Columbia.

      (b) Limitations. - An action may be brought or maintained under this section if the action is commenced, or a related action was commenced under section 1605(a)(7) (before the date of the enactment of this section) or section 589 of the Foreign Operations, Export Financing, and Related Programs Appropriations Act, 1997 (as contained in section 101(c) of division A of Public Law 104-208) not later than the latter of - 

        (1) 10 years after April 24, 1996; or

        (2) 10 years after the date on which the cause of action arose.

      (c) Private Right of Action. - A foreign state that is or was a state sponsor of terrorism as described in subsection (a)(2)(A)(i), and any official, employee, or agent of that foreign state while acting within the scope of his or her office, employment, or agency, shall be liable to - 

        (1) a national of the United States,

        (2) a member of the armed forces,

        (3) an employee of the Government of the United States, or of an individual performing a contract awarded by the United States Government, acting within the scope of the employee's employment, or

        (4) the legal representative of a person described in paragraph (1), (2), or (3),

for personal injury or death caused by acts described in subsection (a)(1) of that foreign state, or of an official, employee, or agent of that foreign state, for which the courts of the United States may maintain jurisdiction under this section for money damages. In any such action, damages may include economic damages, solatium, pain and suffering, and punitive damages. In any such action, a foreign state shall be vicariously liable for the acts of its

    officials, employees, or agents.

      (d) Additional Damages. - After an action has been brought under subsection (c), actions may also be brought for reasonably foreseeable property loss, whether insured or uninsured, third party liability, and loss claims under life and property insurance policies, by reason of the same acts on which the action under subsection (c) is based.

      (e) Special Masters. - 

        (1) In general. - The courts of the United States may appoint special masters to hear damage claims brought under this section.

        (2) Transfer of funds. - The Attorney General shall transfer, from funds available for the program under section 1404C of the Victims of Crime Act of 1984 (42 U.S.C. 10603c), to the

      Administrator of the United States district court in which any case is pending which has been brought or maintained under this section such funds as may be required to cover the costs of special masters appointed under paragraph (1). Any amount paid in compensation to any such special master shall constitute an item of court costs.

      (f) Appeal. - In an action brought under this section, appeals from orders not conclusively ending the litigation may only be taken pursuant to section 1292(b) of this title.

      (g) Property Disposition. - 

        (1) In general. - In every action filed in a United States district court in which jurisdiction is alleged under this section, the filing of a notice of pending action pursuant to this section, to which is attached a copy of the complaint filed in the action, shall have the effect of establishing a lien of lis pendens upon any real property or tangible personal property

      that is - 

          (A) subject to attachment in aid of execution, or execution, under section 1610;

          (B) located within that judicial district; and

          (C) titled in the name of any defendant, or titled in the  name of any entity controlled by any defendant if such notice contains a statement listing such controlled entity.

        (2) Notice. - A notice of pending action pursuant to this section shall be filed by the clerk of the district court in the same manner as any pending action and shall be indexed by listing

as defendants all named defendants and all entities listed as controlled by any defendant.

        (3) Enforceability. - Liens established by reason of this subsection shall be enforceable as provided in chapter 111 of this title.

      (h) Definitions. - For purposes of this section - 

        (1) the term "aircraft sabotage" has the meaning given that term in Article 1 of the Convention for the Suppression of Unlawful Acts Against the Safety of Civil Aviation;

        (2) the term "hostage taking" has the meaning given that term in Article 1 of the International Convention Against the Taking of Hostages;

        (3) the term "material support or resources" has the meaning given that term in section 2339A of title 18;

        (4) the term "armed forces" has the meaning given that term in section 101 of title 10;

        (5) the term "national of the United States" has the meaning given that term in section 101(a)(22) of the Immigration and Nationality Act (8 U.S.C. 1101(a)(22));

        (6) the term "state sponsor of terrorism" means a country the government of which the Secretary of State has determined, for purposes of section 6(j) of the Export Administration Act of 1979 (50 U.S.C. App. 2405(j)), section 620A of the Foreign Assistance Act of 1961 (22 U.S.C. 2371), section 40 of the Arms Export Control Act (22 U.S.C. 2780), or any other provision of law, is a government that has repeatedly provided support for acts of     international terrorism; and

        (7) the terms "torture" and "extrajudicial killing" have the meaning given those terms in section 3 of the Torture Victim Protection Act of 1991 (28 U.S.C. 1350 note).

    (Added Pub. L. 110-181, div. A, title X, Sec. 1083(a)(1), Jan. 28,

    2008, 122 Stat. 338.)

                            REFERENCES IN TEXT                        

      Section 1083(c) of the National Defense Authorization Act for Fiscal Year 2008, referred to in subsec. (a)(2)(A)(i)(II), is section 1083(c) of Pub. L. 110-181, which is set out as a note

    below.

      The enactment of this section and the date of the enactment of this section, referred to in subsecs. (a)(2)(A)(i)(II) and (b), refers to the date of enactment of Pub. L. 110-181, which was approved Jan. 28, 2008.

      Section 589 of the Foreign Operations, Export Financing, and Related Programs Appropriations Act, 1997, referred to in subsecs.

    (a)(2)(A)(i)(II) and (b), is Pub. L. 104-208, div. A, title I, Sec. 101(c) [title V, Sec. 589], which is set out as a note under section 1605 of this title.

      Section 3 of the Torture Victim Protection Act of 1991, referred to in subsec. (h)(7), is section 3 of Pub. L. 102-256, which is set out as a note under section 1350 of this title.

                              EFFECTIVE DATE                          

      Pub. L. 110-181, div. A, title X, Sec. 1083(c), Jan. 28, 2008,

    122 Stat. 342, provided that:

      "(1) In general. - The amendments made by this section [enacting this section and amending sections 1605, 1607 and 1610 of this title and section 10603a of Title 42, The Public Health and Welfare] shall apply to any claim arising under section 1605A of

    title 28, United States Code.

      "(2) Prior actions. - 

        "(A) In general. - With respect to any action that - 

          "(i) was brought under section 1605(a)(7) of title 28, United States Code, or section 589 of the Foreign Operations, Export Financing, and Related Programs Appropriations Act, 1997 (as  contained in section 101(c) of division A of Public Law 104-208) [28 U.S.C. 1605 note], before the date of the enactment of this Act [Jan. 28, 2008],

          "(ii) relied upon either such provision as creating a cause of action,

          "(iii) has been adversely affected on the grounds that either or both of these provisions fail to create a cause of action against the state, and

          "(iv) as of such date of enactment, is before the courts in any form, including on appeal or motion under rule 60(b) of the Federal Rules of Civil Procedure [28 U.S.C. App.], that action, and any judgment in the action shall, on motion made by plaintiffs to the United States district court where the action was initially brought, or judgment in the action was initially entered, be given effect as if the action had originally been filed under section 1605A(c) of title 28, United States Code.

        "(B) Defenses waived. - The defenses of res judicata, collateral estoppel, and limitation period are waived - 

          "(i) in any action with respect to which a motion is made   under subparagraph (A), or

          "(ii) in any action that was originally brought, before the date of the enactment of this Act, under section 1605(a)(7) of title 28, United States Code, or section 589 of the Foreign

        Operations, Export Financing, and Related Programs  Appropriations Act, 1997 (as contained in section 101(c) of  division A of Public Law 104-208), and is refiled under section        1605A(c) of title 28, United States Code, to the extent such defenses are based on the claim in the action.

        "(C) Time limitations. - A motion may be made or an action may be refiled under subparagraph (A) only - 

          "(i) if the original action was commenced not later than the latter of - 

            "(I) 10 years after April 24, 1996; or

            "(II) 10 years after the cause of action arose; and

          "(ii) within the 60-day period beginning on the date of the enactment of this Act.

      "(3) Related actions. - If an action arising out of an act or incident has been timely commenced under section 1605(a)(7) of title 28, United States Code, or section 589 of the Foreign Operations, Export Financing, and Related Programs Appropriations Act, 1997 (as contained in section 101(c) of division A of Public Law 104-208) [28 U.S.C. 1605 note], any other action arising out of the same act or incident may be brought under section 1605A of

 title 28, United States Code, if the action is commenced not later than the latter of 60 days after - 

        "(A) the date of the entry of judgment in the original action;

      or

        "(B) the date of the enactment of this Act [Jan. 28, 2008].

      "(4) Preserving the jurisdiction of the courts. - Nothing in section 1503 of the Emergency Wartime Supplemental Appropriations Act, 2003 (Public Law 108-11, 117 Stat. 579) has ever authorized, directly or indirectly, the making inapplicable of any provision of chapter 97 of title 28, United States Code, or the removal of the jurisdiction of any court of the United States."

                               SEVERABILITY                           

      Pub. L. 110-181, div. A, title X, Sec. 1083(e), Jan. 28, 2008, 122 Stat. 344, provided that: "If any provision of this section [enacting this section and amending sections 1605, 1607 and 1610 of this title and section 10603a of Title 42, The Public Health and Welfare] or the amendments made by this section, or the application of such provision to any person or circumstance, is held invalid, the remainder of this section and such amendments, and the

 application of such provision to other persons not similarly situated or to other circumstances, shall not be affected by such invalidation."

                          LIBYA CLAIMS RESOLUTION                      

      Pub. L. 110-301, Aug. 4, 2008, 122 Stat. 2999, provided that:

      "SECTION 1. SHORT TITLE.

      "This Act may be cited as the 'Libyan Claims Resolution Act'.

      "SEC. 2. DEFINITIONS.

      "In this Act - 

        "(1) the term 'appropriate congressional committees' means the Committee on Foreign Relations and the Committee on the Judiciary of the Senate and the Committee on Foreign Affairs and the Committee on the Judiciary of the House of Representatives;

        "(2) the term 'claims agreement' means an international agreement between the United States and Libya, binding under international law, that provides for the settlement of terrorism-related claims of nationals of the United States against Libya through fair compensation;

        "(3) the term 'national of the United States' has the meaning given that term in section 101(a)(22) of the Immigration and Nationality Act (8 U.S.C. 1101(a)(22));

        "(4) the term 'Secretary' means the Secretary of State; and
        "(5) the term 'state sponsor of terrorism' means a country the government of which the Secretary has determined, for purposes of section 6(j) of the Export Administration Act of 1979 (50 U.S.C. App. 2405(j)), section 620A of the Foreign Assistance Act of 1961 (22 U.S.C. 2371), section 40 of the Arms Export Control Act (22 U.S.C. 2780), or any other provision of law, is a government that has repeatedly provided support for acts of international terrorism.

      "SEC. 3. SENSE OF CONGRESS.

      "Congress supports the President in his efforts to provide fair compensation to all nationals of the United States who have terrorism-related claims against Libya through a comprehensive settlement of claims by such nationals against Libya pursuant to an    international agreement between the United States and Libya as a part of the process of restoring normal relations between Libya and the United States.

      "SEC. 4. ENTITY TO ASSIST IN IMPLEMENTATION OF CLAIMS AGREEMENT.

      "(a) Designation of Entity. - 

        "(1) Designation. - The Secretary, by publication in the Federal Register, may, after consultation with the appropriate congressional committees, designate 1 or more entities to assist in providing compensation to nationals of the United States, pursuant to a claims agreement.

        "(2) Authority of the secretary. - The designation of an entity  under paragraph (1) is within the sole discretion of the Secretary, and may not be delegated. The designation shall not be subject to judicial review.

      "(b) Immunity. - 

        "(1) Property. - 

          "(A) In general. - Notwithstanding any other provision of  law, if the Secretary designates any entity under subsection  (a)(1), any property described in subparagraph (B) of this paragraph shall be immune from attachment or any other judicial process. Such immunity shall be in addition to any other applicable immunity.

          "(B) Property described. - The property described in this subparagraph is any property that - 

            "(i) relates to the claims agreement; and

            "(ii) for the purpose of implementing the claims agreement, is - 

         "(I) held by an entity designated by the Secretary under  subsection (a)(1);

         "(II) transferred to the entity; or

         "(III) transferred from the entity.

        "(2) Other acts. - An entity designated by the Secretary under subsection (a)(1), and any person acting through or on behalf of such entity, shall not be liable in any Federal or State court for any action taken to implement a claims agreement.

      "(c) Nonapplicability of the Government Corporation Control Act. -

     An entity designated by the Secretary under subsection (a)(1) shall not be subject to chapter 91 of title 31, United States Code (commonly known as the 'Government Corporation Control Act').

      "SEC. 5. RECEIPT OF ADEQUATE FUNDS; IMMUNITIES OF LIBYA.

      "(a) Immunity. - 

        "(1) In general. - Notwithstanding any other provision of law, upon submission of a certification described in paragraph (2) - 

          "(A) Libya, an agency or instrumentality of Libya, and the  property of Libya or an agency or instrumentality of Libya, shall not be subject to the exceptions to immunity from

        jurisdiction, liens, attachment, and execution contained in  section 1605A, [former] 1605(a)(7), or 1610 (insofar as section 1610 relates to a judgment under such section 1605A or [former] 1605(a)(7)) of title 28, United States Code;

          "(B) section 1605A(c) of title 28, United States Code, section 1083(c) of the National Defense Authorization Act for  Fiscal Year 2008 (Public Law 110-181; 122 Stat. 342; 28 U.S.C.1605A note), section 589 of the Foreign Operations, Export Financing, and Related Programs Appropriations Act, 1997 [Pub. L. 104-208, div. A, title I, Sec. 101(c)] (28 U.S.C. 1605 note), and any other private right of action relating to acts  by a state sponsor of terrorism arising under Federal, State, or foreign law shall not apply with respect to claims against Libya, or any of its agencies, instrumentalities, officials, employees, or agents in any action in a Federal or State court; and

          "(C) any attachment, decree, lien, execution, garnishment, or other judicial process brought against property of Libya, or  property of any agency, instrumentality, official, employee, or agent of Libya, in connection with an action that would be precluded by subparagraph (A) or (B) shall be void.

        "(2) Certification. - A certification described in this paragraph is a certification - 

          "(A) by the Secretary to the appropriate congressional committees; and

          "(B) stating that the United States Government has received funds pursuant to the claims agreement that are sufficient to ensure - 

            "(i) payment of the settlements referred to in section 654(b) of division J of the Consolidated Appropriations Act, 2008 (Public Law 110-161; 121 Stat. 2342); and

            "(ii) fair compensation of claims of nationals of the United States for wrongful death or physical injury in cases pending on the date of enactment of this Act [Aug. 4, 2008]          against Libya arising under section 1605A of title 28, United States Code (including any action brought under [former]  section 1605(a)(7) of title 28, United States Code, or section 589 of the Foreign Operations, Export Financing, and Related Programs Appropriations Act, 1997 (28 U.S.C. 1605 note), that has been given effect as if the action had originally been filed under [section] 1605A(c) of title 28, United States Code, pursuant to section 1083(c) of the National Defense Authorization Act for Fiscal Year 2008 (Public Law 110-181; 122 Stat. 342; 28 U.S.C. 1605A note)).

      "(b) Temporal Scope. - Subsection (a) shall apply only with respect to any conduct or event occurring before June 30, 2006, regardless of whether, or the extent to which, application of thatsubsection affects any action filed before, on, or after that date.

      "(c) Authority of the Secretary. - The certification by the Secretary referred to in subsection (a)(2) may not be delegated, and shall not be subject to judicial review."

                           APPLICABILITY TO IRAQ                       

      Pub. L. 110-181, div. A, title X, Sec. 1083(d), Jan. 28, 2008, 122 Stat. 343, provided that:

      "(1) Applicability. - The President may waive any provision of this section [enacting this section and amending sections 1605, 1607 and 1610 of this title and section 10603a of Title 42, The Public Health and Welfare] with respect to Iraq, insofar as that provision may, in the President's determination, affect Iraq or any agency or instrumentality thereof, if the President determines that

    - 

        "(A) the waiver is in the national security interest of the United States;

        "(B) the waiver will promote the reconstruction of, the consolidation of democracy in, and the relations of the United States with, Iraq; and

        "(C) Iraq continues to be a reliable ally of the United States and partner in combating acts of international terrorism.

      "(2) Temporal scope. - The authority under paragraph (1) shall    apply - 

        "(A) with respect to any conduct or event occurring before or on the date of the enactment of this Act [Jan. 28, 2008];

        "(B) with respect to any conduct or event occurring before or on the date of the exercise of that authority; and

        "(C) regardless of whether, or the extent to which, the exercise of that authority affects any action filed before, on, or after the date of the exercise of that authority or of the      enactment of this Act.

      "(3) Notification to congress. - A waiver by the President under paragraph (1) shall cease to be effective 30 days after it is made unless the President has notified Congress in writing of the basisfor the waiver as determined by the President under paragraph (1).

      "(4) Sense of congress. - It is the sense of the Congress that the President, acting through the Secretary of State, should work with the Government of Iraq on a state-to-state basis to ensurecompensation for any meritorious claims based on terrorist acts committed by the Saddam Hussein regime against individuals who were United States nationals or members of the United States Armed Forces at the time of those terrorist acts and whose claims cannot   be addressed in courts in the United States due to the exercise of the waiver authority under paragraph (1)."

          EX. ORD. NO. 13477. SETTLEMENT OF CLAIMS AGAINST LIBYA      

      Ex. Ord. No. 13477, Oct. 31, 2008, 73 F.R. 65965, provided:

      By the authority vested in me as President by the Constitution and the laws of the United States of America, and pursuant to the August 14, 2008, claims settlement agreement between the United States of America and Libya (Claims Settlement Agreement), and in recognition of the October 31, 2008, certification of the Secretary of State, pursuant to section 5(a)(2) of the Libyan Claims Resolution Act (Public Law 110-301), and in order to continue the process of normalizing relations between the United States and Libya, it is hereby ordered as follows:

      Section 1. All claims within the terms of Article I of the Claims Settlement Agreement (Article I) are settled.

      (a) Claims of United States nationals within the terms of Article I are espoused by the United States and are settled according to the terms of the Claims Settlement Agreement.

      (i) No United States national may assert or maintain any claim within the terms of Article I in any forum, domestic or foreign, except under the procedures provided for by the Secretary of State.

      (ii) Any pending suit in any court, domestic or foreign, by United States nationals (including any suit with a judgment that is still subject to appeal or other forms of direct judicial review) coming within the terms of Article I shall be terminated.

      (iii) The Secretary of State shall provide for procedures governing applications by United States nationals with claims within the terms of Article I for compensation for those claims.

      (iv) The Attorney General shall enforce this subsection through all appropriate means, which may include seeking the dismissal, with prejudice, of any claim of a United States national within the terms of Article I pending or filed in any forum, domestic or foreign.

      (b) Claims of foreign nationals within the terms of Article I are settled according to the terms of the Claims Settlement Agreement.

      (i) No foreign national may assert or maintain any claim coming within the terms of Article I in any court in the United States.

      (ii) Any pending suit in any court in the United States by foreign nationals (including any suit with a judgment that is still subject to appeal or other forms of direct judicial review) coming within the terms of Article I shall be terminated.

      (iii) Neither the dismissal of the lawsuit, nor anything in this order, shall affect the ability of any foreign national to pursue other available remedies for claims coming within the terms of Article I in foreign courts or through the efforts of foreign governments.

      (iv) The Attorney General shall enforce this subsection through all appropriate means, which may include seeking the dismissal, with prejudice, of any claim of a foreign national within the terms of Article I pending or filed in any court in the United States.

      Sec. 2. For purposes of this order:

      (a) The term "United States national" has the same meaning as "national of the United States" in section 101(a)(22) of the Immigration and Nationality Act (8 U.S.C. 1101(a)(22)), but also includes any entity organized under the laws of the United States or any jurisdiction within the United States (including foreign branches).

      (b) The term "foreign national" means any person other than a United States national.

      (c) The term "person" means any individual or entity, including both natural and juridical persons.

      (d) The term "entity" means a partnership, association, trust, joint venture, corporation, group, subgroup, or other organization.

      Sec. 3. This order is not intended to, and does not, create any right or benefit, substantive or procedural, enforceable at law or in equity by any party against the United States, its departments, agencies, instrumentalities, or entities, its officers or employees, or any other person.

                                                         George W. Bush.

     WAIVER OF SECTION 1083 OF THE NATIONAL DEFENSE AUTHORIZATION ACT FOR FISCAL YEAR 2008

      Determination of President of the United States, No. 2008-9, Jan.

    28, 2008, 73 F.R. 6571, provided:

      Memorandum for the Secretary of State

      By the authority vested in me as President by the Constitution and the laws of the United States, including section 301 of title 3, United States Code, and section 1083(d) of the National Defense Authorization Act for Fiscal Year 2008 (the "Act"), I hereby determine that:

      -- All provisions of section 1083 of the Act, if applied to Iraq or any agency or instrumentality thereof, may affect Iraq or its agencies or instrumentalities, by exposing Iraq or its agencies or instrumentalities to liability in United States courts and by entangling their assets in litigation.

      -- The economic security and successful reconstruction of Iraq continue to be top national security priorities of the United States. Section 1083 of the Act threatens those key priorities. If permitted to apply to Iraq, section 1083 would risk the entanglement of substantial Iraqi assets in litigation in the United States - including those of the Development Fund for Iraq,

the Central Bank of Iraq, and commercial entities in the United  States in which Iraq has an interest. Section 1083 also would expose Iraq to new liability of at least several billion dollars by undoing judgments favorable to Iraq, by foreclosing available defenses on which Iraq is relying in pending litigation, and by creating a new Federal cause of action backed by the prospect of punitive damages to support claims that may previously have been foreclosed. If permitted to apply to Iraq, section 1083 would have a significant financial impact on Iraq and would result in the redirection of financial resources from the continued reconstruction of Iraq and the harming of Iraq's stability, contrary to the interests of the United States.

      -- A waiver of all provisions of section 1083 with respect to Iraq and any agency or instrumentality of Iraq is therefore in the national security interest of the United States and will promote the reconstruction of, the consolidation of democracy in, and the relations of the United States with, Iraq.

      -- Iraq continues to be a reliable ally of the United States and a partner in combating acts of international terrorism. The November 26, 2007, Declaration of Principles for a Long-Term    Relationship of Cooperation and Friendship between the Republic of Iraq and the United States of America confirmed the commitment of the United States and Iraq to build an enduring relationship in the political, diplomatic, economic, and security arenas and to work    together to combat all terrorist groups, including al-Qaida.

 Accordingly, I hereby waive all provisions of section 1083 of the Act with respect to Iraq and any agency or instrumentality thereof.

You are authorized and directed to notify the Congress of this    determination and waiver and the accompanying memorandum of justification [not set out in the Code], incorporated by reference herein, and to arrange for their publication in the Federal Register.

                                                         George W. Bush.

    Sec. 1606. Extent of liability

-STATUTE-

      As to any claim for relief with respect to which a foreign state is not entitled to immunity under section 1605 or 1607 of this chapter, the foreign state shall be liable in the same manner and to the same extent as a private individual under like circumstances; but a foreign state except for an agency or instrumentality thereof shall not be liable for punitive damages;

    if, however, in any case wherein death was caused, the law of the place where the action or omission occurred provides, or has been construed to provide, for damages only punitive in nature, the foreign state shall be liable for actual or compensatory damages measured by the pecuniary injuries resulting from such death which were incurred by the persons for whose benefit the action was brought.

    (Added Pub. L. 94-583, Sec. 4(a), Oct. 21, 1976, 90 Stat. 2894; amended Pub. L. 105-277, div. A, Sec. 101(h) [title I, Sec. 117(b)], Oct. 21, 1998, 112 Stat. 2681-480, 2681-491; Pub. L. 106-386, div. C, Sec. 2002(g)(2), formerly Sec. 2002(f)(2), Oct. 28, 2000, 114 Stat. 1543, renumbered Sec. 2002(g)(2), Pub. L. 107-297,  title II, Sec. 201(c)(3), Nov. 26, 2002, 116 Stat. 2337.)

                                AMENDMENTS                            

      2000 - Pub. L. 106-386, Sec. 2002(g)(2), formerly Sec. 2002(f)(2), as renumbered by Pub. L. 107-297, which directed repeal of section 101(h) [title I, Sec. 117(b)] of div. A of Pub. L. 105-277, was executed by striking out ", except any action under section 1605(a)(7) or 1610(f)" after "punitive damages", to reflect the probable intent of Congress. See 1998 Amendment note below.

      1998 - Pub. L. 105-277 inserted ", except any action under section 1605(a)(7) or 1610(f)" after "punitive damages".

                     EFFECTIVE DATE OF 1998 AMENDMENT                 

      Amendment by Pub. L. 105-277 applicable to any claim for which a foreign state is not immune under section 1605(a)(7) of this title arising before, on, or after Oct. 21, 1998, see section 101(h) [title I, Sec. 117(c)] of Pub. L. 105-277, set out as a note under section 1610 of this title.

    Sec. 1607. Counterclaims

      In any action brought by a foreign state, or in which a foreign    state intervenes, in a court of the United States or of a State, the foreign state shall not be accorded immunity with respect to any counterclaim - 

        (a) for which a foreign state would not be entitled to immunity under section 1605 or 1605A of this chapter had such claim been  brought in a separate action against the foreign state; or

        (b) arising out of the transaction or occurrence that is the  subject matter of the claim of the foreign state; or

        (c) to the extent that the counterclaim does not seek relief  exceeding in amount or differing in kind from that sought by the foreign state.

    (Added Pub. L. 94-583, Sec. 4(a), Oct. 21, 1976, 90 Stat. 2894; amended Pub. L. 110-181, div. A, title X, Sec. 1083(b)(2), Jan. 28, 2008, 122 Stat. 341.)

                                AMENDMENTS                            

      2008 - Subsec. (a). Pub. L. 110-181 inserted "or 1605A" after "section 1605".

                     EFFECTIVE DATE OF 2008 AMENDMENT                 

      For applicability of amendments by Pub. L. 110-181 to pending cases, see section 1083(c) of Pub. L. 110-181, set out as an Effective Date note under section 1605A of this title.

    Sec. 1608. Service; time to answer; default

      (a) Service in the courts of the United States and of the States shall be made upon a foreign state or political subdivision of a foreign state:

        (1) by delivery of a copy of the summons and complaint in accordance with any special arrangement for service between the  plaintiff and the foreign state or political subdivision; or

        (2) if no special arrangement exists, by delivery of a copy of the summons and complaint in accordance with an applicable international convention on service of judicial documents; or

        (3) if service cannot be made under paragraphs (1) or (2), by   sending a copy of the summons and complaint and a notice of suit, together with a translation of each into the official language of the foreign state, by any form of mail requiring a signed receipt, to be addressed and dispatched by the clerk of the court  to the head of the ministry of foreign affairs of the foreign state concerned, or

        (4) if service cannot be made within 30 days under paragraph (3), by sending two copies of the summons and complaint and a notice of suit, together with a translation of each into the      official language of the foreign state, by any form of mail requiring a signed receipt, to be addressed and dispatched by the clerk of the court to the Secretary of State in Washington,      District of Columbia, to the attention of the Director of Special      Consular Services - and the Secretary shall transmit one copy of the papers through diplomatic channels to the foreign state and shall send to the clerk of the court a certified copy of the diplomatic note indicating when the papers were transmitted.

    As used in this subsection, a "notice of suit" shall mean a notice addressed to a foreign state and in a form prescribed by the Secretary of State by regulation.

      (b) Service in the courts of the United States and of the States shall be made upon an agency or instrumentality of a foreign state:

        (1) by delivery of a copy of the summons and complaint in accordance with any special arrangement for service between the plaintiff and the agency or instrumentality; or

        (2) if no special arrangement exists, by delivery of a copy of the summons and complaint either to an officer, a managing or  general agent, or to any other agent authorized by appointment or by law to receive service of process in the United States; or in accordance with an applicable international convention on service of judicial documents; or

        (3) if service cannot be made under paragraphs (1) or (2), and if reasonably calculated to give actual notice, by delivery of a copy of the summons and complaint, together with a translation of each into the official language of the foreign state - 

          (A) as directed by an authority of the foreign state or political subdivision in response to a letter rogatory or request or

          (B) by any form of mail requiring a signed receipt, to be addressed and dispatched by the clerk of the court to the agency or instrumentality to be served, or

          (C) as directed by order of the court consistent with the law of the place where service is to be made.

      (c) Service shall be deemed to have been made - 

        (1) in the case of service under subsection (a)(4), as of the date of transmittal indicated in the certified copy of the diplomatic note; and

        (2) in any other case under this section, as of the date of receipt indicated in the certification, signed and returned postal receipt, or other proof of service applicable to the      method of service employed.

      (d) In any action brought in a court of the United States or of a State, a foreign state, a political subdivision thereof, or an agency or instrumentality of a foreign state shall serve an answer or other responsive pleading to the complaint within sixty days after service has been made under this section.

      (e) No judgment by default shall be entered by a court of the United States or of a State against a foreign state, a political subdivision thereof, or an agency or instrumentality of a foreign state, unless the claimant establishes his claim or right to relief by evidence satisfactory to the court. A copy of any such default judgment shall be sent to the foreign state or political subdivision in the manner prescribed for service in this section.

    (Added Pub. L. 94-583, Sec. 4(a), Oct. 21, 1976, 90 Stat. 2894.)

    Sec. 1609. Immunity from attachment and execution of property of a foreign state

      Subject to existing international agreements to which the United States is a party at the time of enactment of this Act the property in the United States of a foreign state shall be immune from attachment arrest and execution except as provided in sections 1610

    and 1611 of this chapter.

    (Added Pub. L. 94-583, Sec. 4(a), Oct. 21, 1976, 90 Stat. 2895.)

                            REFERENCES IN TEXT                        

      The time of enactment of this Act, referred to in text, probably means the time of enactment of Pub. L. 94-583, which was approved Oct. 21, 1976.

    Sec. 1610. Exceptions to the immunity from attachment or execution

      (a) The property in the United States of a foreign state, as defined in section 1603(a) of this chapter, used for a commercial activity in the United States, shall not be immune from attachment in aid of execution, or from execution, upon a judgment entered by a court of the United States or of a State after the effective date    of this Act, if - 

        (1) the foreign state has waived its immunity from attachment in aid of execution or from execution either explicitly or by implication, notwithstanding any withdrawal of the waiver the foreign state may purport to effect except in accordance with the terms of the waiver, or

        (2) the property is or was used for the commercial activity upon which the claim is based, or

        (3) the execution relates to a judgment establishing rights in property which has been taken in violation of international law or which has been exchanged for property taken in violation of international law, or

        (4) the execution relates to a judgment establishing rights in  property - 

          (A) which is acquired by succession or gift, or 
          (B) which is immovable and situated in the United States:

        Provided, That such property is not used for purposes of  maintaining a diplomatic or consular mission or the residence of the Chief of such mission, or

        (5) the property consists of any contractual obligation or any proceeds from such a contractual obligation to indemnify or hold harmless the foreign state or its employees under a policy of automobile or other liability or casualty insurance covering the claim which merged into the judgment, or

        (6) the judgment is based on an order confirming an arbitral award rendered against the foreign state, provided that attachment in aid of execution, or execution, would not be      inconsistent with any provision in the arbitral agreement, or

        (7) the judgment relates to a claim for which the foreign state is not immune under section 1605A, regardless of whether the  property is or was involved with the act upon which the claim is based.

      (b) In addition to subsection (a), any property in the United States of an agency or instrumentality of a foreign state engaged in commercial activity in the United States shall not be immune from attachment in aid of execution, or from execution, upon a judgment entered by a court of the United States or of a State after the effective date of this Act, if - 

        (1) the agency or instrumentality has waived its immunity from attachment in aid of execution or from execution either explicitly or implicitly, notwithstanding any withdrawal of the waiver the agency or instrumentality may purport to effect except in accordance with the terms of the waiver, or

        (2) the judgment relates to a claim for which the agency or instrumentality is not immune by virtue of section 1605(a)(2), (3), or (5), 1605(b), or 1605A of this chapter, regardless of      whether the property is or was involved in the act upon which the claim is based.

      (c) No attachment or execution referred to in subsections (a) and (b) of this section shall be permitted until the court has ordered such attachment and execution after having determined that a reasonable period of time has elapsed following the entry of judgment and the giving of any notice required under section 1608(e) of this chapter.

      (d) The property of a foreign state, as defined in section 1603(a) of this chapter, used for a commercial activity in the United States, shall not be immune from attachment prior to the

    entry of judgment in any action brought in a court of the United States or of a State, or prior to the elapse of the period of time provided in subsection (c) of this section, if - 

        (1) the foreign state has explicitly waived its immunity from attachment prior to judgment, notwithstanding any withdrawal of the waiver the foreign state may purport to effect except in accordance with the terms of the waiver, and

        (2) the purpose of the attachment is to secure satisfaction of  a judgment that has been or may ultimately be entered against the foreign state, and not to obtain jurisdiction.

      (e) The vessels of a foreign state shall not be immune from arrest in rem, interlocutory sale, and execution in actions brought to foreclose a preferred mortgage as provided in section 1605(d).

      (f)(1)(A) Notwithstanding any other provision of law, including but not limited to section 208(f) of the Foreign Missions Act (22 U.S.C. 4308(f)), and except as provided in subparagraph (B), any property with respect to which financial transactions are prohibited or regulated pursuant to section 5(b) of the Trading    with the Enemy Act (50 U.S.C. App. 5(b)), section 620(a) of the  Foreign Assistance Act of 1961 (22 U.S.C. 2370(a)), sections 202 and 203 of the International Emergency Economic Powers Act (50 U.S.C. 1701-1702), or any other proclamation, order, regulation, or license issued pursuant thereto, shall be subject to execution or attachment in aid of execution of any judgment relating to a claim for which a foreign state (including any agency or instrumentality or such state) claiming such property is not immune under section 1605(a)(7) (as in effect before the enactment of section 1605A) or    section 1605A.

      (B) Subparagraph (A) shall not apply if, at the time the property is expropriated or seized by the foreign state, the property has been held in title by a natural person or, if held in trust, has  been held for the benefit of a natural person or persons.

      (2)(A) At the request of any party in whose favor a judgment has been issued with respect to a claim for which the foreign state is not immune under section 1605(a)(7) (as in effect before the enactment of section 1605A) or section 1605A, the Secretary of the Treasury and the Secretary of State should make every effort to fully, promptly, and effectively assist any judgment creditor or any court that has issued any such judgment in identifying, locating, and executing against the property of that foreign state or any agency or instrumentality of such state.

      (B) In providing such assistance, the Secretaries - 

        (i) may provide such information to the court under seal; and

        (ii) should make every effort to provide the information in a  manner sufficient to allow the court to direct the United States  Marshall's office to promptly and effectively execute against  that property.

      (3) Waiver. - The President may waive any provision of paragraph (1) in the interest of national security.

      (g) Property in Certain Actions. - 

        (1) In general. - Subject to paragraph (3), the property of a foreign state against which a judgment is entered under section 1605A, and the property of an agency or instrumentality of such a state, including property that is a separate juridical entity or is an interest held directly or indirectly in a separate juridical entity, is subject to attachment in aid of execution,  and execution, upon that judgment as provided in this section, regardless of - 

          (A) the level of economic control over the property by the  government of the foreign state;

          (B) whether the profits of the property go to that  government;

          (C) the degree to which officials of that government manage the property or otherwise control its daily affairs;

          (D) whether that government is the sole beneficiary in  interest of the property; or

          (E) whether establishing the property as a separate entity would entitle the foreign state to benefits in United States  courts while avoiding its obligations.

        (2) United states sovereign immunity inapplicable. - Any property of a foreign state, or agency or instrumentality of a foreign state, to which paragraph (1) applies shall not be immune from attachment in aid of execution, or execution, upon a judgment entered under section 1605A because the property is regulated by the United States Government by reason of action taken against that foreign state under the Trading With the Enemy Act or the International Emergency Economic Powers Act.

        (3) Third-party joint property holders. - Nothing in this subsection shall be construed to supersede the authority of a court to prevent appropriately the impairment of an interest held      by a person who is not liable in the action giving rise to a judgment in property subject to attachment in aid of execution, or execution, upon such judgment.

    (Added Pub. L. 94-583, Sec.  4(a), Oct. 21, 1976, 90 Stat. 2896; amended Pub. L. 100-640, Sec. 2, Nov. 9, 1988, 102 Stat. 3333; Pub. L. 100-669, Sec. 3, Nov. 16, 1988, 102 Stat. 3969; Pub. L. 101-650, title III, Sec. 325(b)(9), Dec. 1, 1990, 104 Stat. 5121; Pub. L. 104-132, title II, Sec. 221(b), Apr. 24, 1996, 110 Stat. 1242; Pub. L. 105-277, div. A, Sec. 101(h) [title I, Sec. 117(a)], Oct. 21, 1998, 112 Stat. 2681-480, 2681-491; Pub. L. 106-386, div. C, Sec.    2002(g)(1), formerly Sec. 2002(f)(1), Oct. 28, 2000, 114 Stat.1543, renumbered Sec. 02(g)(1), Pub. L. 107-297, title II, Sec. 201(c)(3), Nov. 26, 2002, 116 Stat. 2337; Pub. L. 110-181, div. A, title X, Sec. 1083(b)(3), Jan. 28, 2008, 122 Stat. 341.)

                            REFERENCES IN TEXT                        

      The effective date of this Act, referred to in subsecs. (a) and (b), is 90 days after Oct. 21, 1976, see section 8 of Pub. L. 94-583, set out as an Effective Date note under section 1602 of this title.

      The enactment of section 1605A, referred to in subsec. (f)(1)(A), (2)(A), refers to the enactment of Pub. L. 110-181, which was approved Jan. 28, 2008.

      The Trading with the Enemy Act, referred to in subsec. (g)(2), is act Oct. 6, 1917, ch. 106, 40 Stat. 411, which is classified to sections 1 to 6, 7 to 39 and 41 to 44 of Title 50, Appendix, War  and National Defense. For complete classification of this Act to the Code, see Tables.

      The International Emergency Economic Powers Act, referred to in    subsec. (g)(2), is title II of Pub. L. 95-223, Dec. 28, 1977, 91 Stat. 1626, which is classified generally to chapter 35 (Sec. 1701 et seq.) of Title 50, War and National Defense. For complete classification of this Act to the Code, see Short Title note set out under section 1701 of Title 50 and Tables.

                                AMENDMENTS                            

      2008 - Subsec. (a)(7). Pub. L. 110-181, Sec. 1083(b)(3)(A),  substituted "1605A" for "1605(a)(7)".

      Subsec. (b)(2). Pub. L. 110-181, Sec. 1083(b)(3)(B), substituted "or (5), 1605(b), or 1605A" for "(5), or (7), or 1605(b)".

      Subsec. (f)(1)(A), (2)(A). Pub. L. 110-181, Sec. 1083(b)(3)(C), inserted "(as in effect before the enactment of section 1605A) or section 1605A" after "section 1605(a)(7)".

      Subsec. (g). Pub. L. 110-181, Sec. 1083(b)(3)(D), added subsec.  (g).

      2000 - Subsec. (f)(2)(A), (B)(ii). Pub. L. 106-386, Sec. 2002(g)(1)(A), formerly Sec. 2002(f)(1)(A), as renumbered by Pub. L. 107-297, substituted "should make every effort to" for "shall".  Subsec. (f)(3). Pub. L. 106-386, Sec. 2002(g)(1)(B), formerly  Sec. 2002(f)(1)(B), as renumbered by Pub. L. 107-297, added par. (3).

      1998 - Subsec. (f). Pub. L. 105-277 added subsec. (f).

      1996 - Subsec. (a)(7). Pub. L. 104-132, Sec. 221(b)(1), added par. (7).

      Subsec. (b)(2). Pub. L. 104-132, Sec. 221(b)(2), substituted "(5), or (7)," for "or (5)," and "involved in the act" for "used for the activity".

      1990 - Subsecs. (a)(6), (e). Pub. L. 101-650 substituted "state" for "State" after "foreign".

      1988 - Subsec. (a)(6). Pub. L. 100-669 added par. (6).

      Subsec. (e). Pub. L. 100-640 added subsec. (e).

                     EFFECTIVE DATE OF 2008 AMENDMENT                 

      For applicability of amendments by Pub. L. 110-181 to pending cases, see section 1083(c) of Pub. L. 110-181, set out as an Effective Date note under section 1605A of this title.

                     EFFECTIVE DATE OF 1998 AMENDMENT                 

      Pub. L. 105-277, div. A, Sec. 101(h) [title I, Sec. 117(c)], Oct. 21, 1998, 112 Stat. 2681-480, 2681-491, provided that: "The amendments made by subsections (a) and (b) [amending this section and section 1606 of this title] shall apply to any claim for which a foreign state is not immune under section 1605(a)(7) of title 28, United States Code, arising before, on, or after the date of enactment of this Act [Oct. 21, 1998]."

                     EFFECTIVE DATE OF 1996 AMENDMENT                 

      Amendment by Pub. L. 104-132 applicable to any cause of action arising before, on, or after Apr. 24, 1996, see section 221(c) of Pub. L. 104-132, set out as a note under section 1605 of this title.

                     EFFECTIVE DATE OF 1988 AMENDMENT                 

      Amendment by Pub. L. 100-640 applicable to actions commenced on or after Nov. 9, 1988, see section 3 of Pub. L. 100-640, set out as a note under section 1605 of this title.

       SATISFACTION OF JUDGMENTS FROM BLOCKED ASSETS OF TERRORISTS,

         TERRORIST ORGANIZATIONS, AND STATE SPONSORS OF TERRORISM

      Pub. L. 107-297, title II, Sec. 201(a), (b), (d), Nov. 26, 2002, 116 Stat. 2337, 2339, provided that:

      "(a) In General. - Notwithstanding any other provision of law, and except as provided in subsection (b), in every case in which a person has obtained a judgment against a terrorist party on a claim based upon an act of terrorism, or for which a terrorist party is not immune under section 1605(a)(7) of title 28, United States Code, the blocked assets of that terrorist party (including the blocked assets of any agency or instrumentality of that terrorist party) shall be subject to execution or attachment in aid of execution in order to satisfy such judgment to the extent of any compensatory damages for which such terrorist party has been    adjudged liable.

      "(b) Presidential Waiver. - 

        "(1) In general. - Subject to paragraph (2), upon determining on an asset-by-asset basis that a waiver is necessary in the national security interest, the President may waive the      requirements of subsection (a) in connection with (and prior to the enforcement of) any judicial order directing attachment in aid of execution or execution against any property subject to the Vienna Convention on Diplomatic Relations or the Vienna Convention on Consular Relations.

        "(2) Exception. - A waiver under this subsection shall not apply to - 

          "(A) property subject to the Vienna Convention on Diplomatic  Relations or the Vienna Convention on Consular Relations that has been used by the United States for any nondiplomatic purpose (including use as rental property), or the proceeds of

        such use; or

          "(B) the proceeds of any sale or transfer for value to a third party of any asset subject to the Vienna Convention on Diplomatic Relations or the Vienna Convention on Consular

        Relations.

      "(d) Definitions. - In this section, the following definitions shall apply:

        "(1) Act of terrorism. - The term 'act of terrorism' means - 

          "(A) any act or event certified under section 102(1) [Pub. L.107-297, set out in a note under section 6701 of Title 15, Commerce and Trade]; or

          "(B) to the extent not covered by subparagraph (A), any terrorist activity (as defined in section 212(a)(3)(B)(iii) of  the Immigration and Nationality Act (8 U.S.C. 1182(a)(3)(B)(iii))).

        "(2) Blocked asset. - The term 'blocked asset' means - 

          "(A) any asset seized or frozen by the United States under section 5(b) of the Trading With the Enemy Act (50 U.S.C. App. 5(b)) or under sections 202 and 203 of the International        Emergency Economic Powers Act (50 U.S.C. 1701; 1702); and

          "(B) does not include property that - 

            "(i) is subject to a license issued by the United States Government for final payment, transfer, or disposition by or to a person subject to the jurisdiction of the United States          in connection with a transaction for which the issuance of such license has been specifically required by statute other than the International Emergency Economic Powers Act (50          U.S.C. 1701 et seq.) or the United Nations Participation Act of 1945 (22 U.S.C. 287 et seq.); or

            "(ii) in the case of property subject to the Vienna Convention on Diplomatic Relations or the Vienna Convention on Consular Relations, or that enjoys equivalent privileges          and immunities under the law of the United States, is being used exclusively for diplomatic or consular purposes.

        "(3) Certain property. - The term 'property subject to theVienna Convention on Diplomatic Relations or the Vienna Convention on Consular Relations' and the term 'asset subject to the Vienna Convention on Diplomatic Relations or the Vienna Convention on Consular Relations' mean any property or asset, respectively, the attachment in aid of execution or execution of which would result in a violation of an obligation of the United      States under the Vienna Convention on Diplomatic Relations or the Vienna Convention on Consular Relations, as the case may be.

        "(4) Terrorist party. - The term 'terrorist party' means a  terrorist, a terrorist organization (as defined in section  212(a)(3)(B)(vi) of the Immigration and Nationality Act (8 U.S.C.      1182(a)(3)(B)(vi))), or a foreign state designated as a state sponsor of terrorism under section 6(j) of the Export Administration Act of 1979 (50 U.S.C. App. 2405(j)) or section 620A of the Foreign Assistance Act of 1961 (22 U.S.C. 2371)."

       WAIVER OF EXCEPTION TO IMMUNITY FROM ATTACHMENT OR EXECUTION   

      Pub. L. 105-277, div. A, Sec. 101(h) [title I, Sec. 117(d)], Oct. 21, 1998, 112 Stat. 2681-480, 2681-492, which authorized the President to waive the requirements of section 101(h) [title I, Sec. 117] of Pub. L. 105-277, which amended this section and section 1606 of this title and enacted provisions set out as a note above, in the interest of national security, was repealed by Pub. L. 106-386, div. C, Sec. 2002(g)(2), formerly Sec. 2002(f)(2), Oct.    28, 2000, 114 Stat. 1543, renumbered Sec. 2002(g)(2), Pub. L. 107-297, title II, Sec. 201(c)(3), Nov. 26, 2002, 116 Stat. 2337.

      Determination of President of the United States, No. 99-1, Oct. 21, 1998, 64 F.R. 59201, which provided for waiver of requirements of section 101(h) [title I, Sec. 117(b)] of div. A of Pub. L. 105-277, relating to blocked property of terrorist-list states, was superseded by Determination of President of the United States, No. 2001-3, Oct. 28, 2000, 65 F.R. 66483, set out below.

DETERMINATION TO WAIVE ATTACHMENT PROVISIONS RELATING TO BLOCKED PROPERTY OF TERRORIST-LIST STATES

      Determination of President of the United States, No. 2001-3, Oct.    28, 2000, 65 F.R. 66483, provided:

      Memorandum for the Secretary of State [and] the Secretary of the Treasury

      By the authority vested in me as President by the Constitution and laws of the United States of America, including section 2002(f) [now 2002(g)] of H.R. 3244, "Victims of Trafficking and Violence Protection Act of 2000," (approved October 28, 2000) [section    2002(g) of Pub. L. 106-386, amending this section and section 1606 of this title and repealing provisions set out as a note above], I hereby determine that subsection (f)(1) of section 1610 of title 28, United States Code, which provides that any property with respect to which financial transactions are prohibited or regulated pursuant to section 5(b) of the Trading with the Enemy Act (50 U.S.[C.] App. 5(b)[)], section 620(a) of the Foreign Assistance Act of 1961 (22 U.S.C. 2370(a)), sections 202 and 203 of the International Emergency Economic Powers Act (50 U.S.C. 1701-1702), and proclamations, orders, regulations, and licenses issued pursuant thereto, be subject to execution or attachment in aid of execution of any judgment relating to a claim for which a foreign state claiming such property is not immune from the jurisdiction of courts of the United States or of the States under section 1605(a)(7) of title 28, United States Code, would impede the ability of the President to conduct foreign policy in the interest of national security and would, in particular, impede the effectiveness of such prohibitions and regulations upon financial transactions. Therefore, pursuant to section 2002(f) [now 2002(g)] of H.R. 3244, the "Victim's of Trafficking and Violence Protection    Act of 2000," I hereby waive subsection (f)(1) of section 1610 of title 28, United States Code, in the interest of national security.    This waiver, together with the amendment of subsection (f)(2) of the Foreign Sovereign Immunities Act [probably means subsec. (f)(2) of this section] and the repeal of the subsection (b) of section 117 of the Treasury and General Government Appropriations Act, 1999 [section 101(h) [title I, Sec. 117(b)] of div. A of Pub. L. 105-277, amending section 1606 of this title], supersedes my prior waiver of the requirements of subsections (a) and (b) of said section 117 [amending this section and section 1606 of this title], executed on October 21, 1998 [former Determination of President of the United States, No. 99-1, Oct. 21, 1998, 64 F.R. 59201].

      The Secretary of State is authorized and directed to publish this determination in the Federal Register.

                                                     William J. Clinton.

    Sec. 1611. Certain types of property immune from execution

      (a) Notwithstanding the provisions of section 1610 of this chapter, the property of those organizations designated by the President as being entitled to enjoy the privileges, exemptions, and immunities provided by the International Organizations Immunities Act shall not be subject to attachment or any other judicial process impeding the disbursement of funds to, or on the order of, a foreign state as the result of an action brought in the courts of the United States or of the States.

      (b) Notwithstanding the provisions of section 1610 of this chapter, the property of a foreign state shall be immune from attachment and from execution, if - 

        (1) the property is that of a foreign central bank or monetary authority held for its own account, unless such bank or authority, or its parent foreign government, has explicitly     waived its immunity from attachment in aid of execution, or from execution, notwithstanding any withdrawal of the waiver which the bank, authority or government may purport to effect except in accordance with the terms of the waiver; or

        (2) the property is, or is intended to be, used in connection with a military activity and

          (A) is of a military character, or

          (B) is under the control of a military authority or defense agency.

      (c) Notwithstanding the provisions of section 1610 of this chapter, the property of a foreign state shall be immune from attachment and from execution in an action brought under section 302 of the Cuban Liberty and Democratic Solidarity (LIBERTAD) Act of 1996 to the extent that the property is a facility or installation used by an accredited diplomatic mission for official purposes.

    (Added Pub. L. 94-583, Sec. 4(a), Oct. 21, 1976, 90 Stat. 2897; amended Pub. L. 104-114, title III, Sec. 302(e), Mar. 12, 1996, 110 Stat. 818.)

                            REFERENCES IN TEXT                        

      The International Organizations Immunities Act, referred to in subsec. (a), is title I of act Dec. 29, 1945, ch. 652, 59 Stat. 669, as amended, which is classified principally to subchapter

    XVIII (Sec. 288 et seq.) of chapter 7 of Title 22, Foreign Relations and Intercourse. For complete classification of this Act to the Code, see Short Title note set out under section 288 of Title 22 and Tables.

      Section 302 of the Cuban Liberty and Democratic Solidarity (LIBERTAD) Act of 1996, referred to in subsec. (c), is section 302 of Pub. L. 104-114, which amended this section and enacted section 6082 of Title 22, Foreign Relations and Intercourse.

                                AMENDMENTS                            

      1996 - Subsec. (c). Pub. L. 104-114 added subsec. (c).

                     EFFECTIVE DATE OF 1996 AMENDMENT                 

      Amendment by Pub. L. 104-114 effective Aug. 1, 1996, or date determined pursuant to suspension authority of President under section 6085(b) or (c) of Title 22, Foreign Relations and Intercourse, see section 6085 of Title 22.
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The States Parties to the present Convention,

Considering that the jurisdictional immunities of States and their property are generally

accepted as a principle of customary international law,

Having in mind the principles of international law embodied in the Charter of the United

Nations,

Believing that an international convention on the jurisdictional immunities of States and their

property would enhance the rule of law and legal certainty, particularly in dealings of States with natural or juridical persons, and would contribute to the codification and development of international law and the harmonization of practice in this area,

Taking into account developments in State practice with regard to the jurisdictional immunities of States and their property,

Affirming that the rules of customary international law continue to govern matters not regulated by the provisions of the present Convention,

Have agreed as follows:

PART I

INTRODUCTION

Article 1

Scope of the present Convention

The present Convention applies to the immunity of a State and its property from the jurisdiction of the courts of another State.

Article 2

Use of terms

1. For the purposes of the present Convention:

(a) “court” means any organ of a State, however named, entitled to exercise judicial functions;

(b) “State” means:

(i) the State and its various organs of government;

(ii) constituent units of a federal State or political subdivisions of the State, which are

entitled to perform acts in the exercise of sovereign authority, and are acting in that capacity;

(iii) agencies or instrumentalities of the State or other entities, to the extent that they are

entitled to perform and are actually performing acts in the exercise of sovereign authority of the State;

(iv) representatives of the State acting in that capacity;

(c) “commercial transaction” means:

(i) any commercial contract or transaction for the sale of goods or supply of services;

(ii) any contract for a loan or other transaction of a financial nature, including any

obligation of guarantee or of indemnity in respect of any such loan or transaction;

(iii) any other contract or transaction of a commercial, industrial, trading or professional

nature, but not including a contract of employment of persons.

2. In determining whether a contract or transaction is a “commercial transaction” under

paragraph 1 (c), reference should be made primarily to the nature of the contract or transaction, but its purpose should also be taken into account if the parties to the contract or transaction have so agreed, or if, in the practice of the State of the forum, that purpose is relevant to determining the non-commercial character of the contract or transaction.

3. The provisions of paragraphs 1 and 2 regarding the use of terms in the present Convention are without prejudice to the use of those terms or to the meanings which may be given to them in other international instruments or in the internal law of any State.

Article 3

Privileges and immunities not affected by the present Convention

1. The present Convention is without prejudice to the privileges and immunities enjoyed by a

State under international law in relation to the exercise of the functions of:

(a) its diplomatic missions, consular posts, special missions, missions to international organizations or delegations to organs of international organizations or to international conferences; and

(b) persons connected with them.

2. The present Convention is without prejudice to privileges and immunities accorded under

international law to heads of State ratione personae.

3. The present Convention is without prejudice to the immunities enjoyed by a State under

international law with respect to aircraft or space objects owned or operated by a State.

Article 4

Non-retroactivity of the present Convention

Without prejudice to the application of any rules set forth in the present Convention to which

jurisdictional immunities of States and their property are subject under international law independently of the present Convention, the present Convention shall not apply to any question of jurisdictional immunities of States or their property arising in a proceeding instituted against a State before a court of another State prior to the entry into force of the present Convention for the States concerned.

PART II

GENERAL PRINCIPLES

Article 5

State immunity

A State enjoys immunity, in respect of itself and its property, from the jurisdiction of the courts of another State subject to the provisions of the present Convention.

Article 6

Modalities for giving effect to State immunity

1. A State shall give effect to State immunity under article 5 by refraining from exercising

jurisdiction in a proceeding before its courts against another State and to that end shall ensure that its courts determine on their own initiative that the immunity of that other State under article 5 is respected.

2. A proceeding before a court of a State shall be considered to have been instituted against

another State if that other State:

(a) is named as a party to that proceeding; or

(b) is not named as a party to the proceeding but the proceeding in effect seeks to affect the

property, rights, interests or activities of that other State.

Article 7

Express consent to exercise of jurisdiction

1. A State cannot invoke immunity from jurisdiction in a proceeding before a court of another

State with regard to a matter or case if it has expressly consented to the exercise of jurisdiction by the court with regard to the matter or case:

(a) by international agreement;

(b) in a written contract; or

(c) by a declaration before the court or by a written communication in a specific proceeding.

2. Agreement by a State for the application of the law of another State shall not be interpreted as consent to the exercise of jurisdiction by the courts of that other State.

Article 8

Effect of participation in a proceeding before a court

1. A State cannot invoke immunity from jurisdiction in a proceeding before a court of another

State if it has:

(a) itself instituted the proceeding; or

(b) intervened in the proceeding or taken any other step relating to the merits. However, if the State satisfies the court that it could not have acquired knowledge of facts on which a claim to immunity can be based until after it took such a step, it can claim immunity based on those facts, provided it does so at the earliest possible moment.

2. A State shall not be considered to have consented to the exercise of jurisdiction by a court of another State if it intervenes in a proceeding or takes any other step for the sole purpose of:

(a) invoking immunity; or

(b) asserting a right or interest in property at issue in the proceeding.

3. The appearance of a representative of a State before a court of another State as a witness shall not be interpreted as consent by the former State to the exercise of jurisdiction by the court.

4. Failure on the part of a State to enter an appearance in a proceeding before a court of another State shall not be interpreted as consent by the former State to the exercise of jurisdiction by the court.

Article 9

Counterclaims

1. A State instituting a proceeding before a court of another State cannot invoke immunity from the jurisdiction of the court in respect of any counterclaim arising out of the same legal relationship or facts as the principal claim.

2. A State intervening to present a claim in a proceeding before a court of another State cannot invoke immunity from the jurisdiction of the court in respect of any counterclaim arising out of the same legal relationship or facts as the claim presented by the State.

3. A State making a counterclaim in a proceeding instituted against it before a court of another

State cannot invoke immunity from the jurisdiction of the court in respect of the principal claim.

PART III

PROCEEDINGS IN WHICH STATE IMMUNITY CANNOT BE INVOKED

Article 10

Commercial transactions

1. If a State engages in a commercial transaction with a foreign natural or juridical person and, by virtue of the applicable rules of private international law, differences relating to the commercial transaction fall within the jurisdiction of a court of another State, the State cannot invoke immunity from that jurisdiction in a proceeding arising out of that commercial transaction.

2. Paragraph 1 does not apply:

(a) in the case of a commercial transaction between States; or

(b) if the parties to the commercial transaction have expressly agreed otherwise.

3. Where a State enterprise or other entity established by a State which has an independent legal personality and is capable of:

(a) suing or being sued; and

(b) acquiring, owning or possessing and disposing of property, including property which that State has authorized it to operate or manage, is involved in a proceeding which relates to a commercial transaction in which that entity is engaged, the immunity from jurisdiction enjoyed by that State shall not be affected.

Article 11

Contracts of employment

1. Unless otherwise agreed between the States concerned, a State cannot invoke immunity from jurisdiction before a court of another State which is otherwise competent in a proceeding which relates to a contract of employment between the State and an individual for work performed or to be performed, in whole or in part, in the territory of that other State.

2. Paragraph 1 does not apply if:

(a) the employee has been recruited to perform particular functions in the exercise of governmental authority;

(b) the employee is:

(i) a diplomatic agent, as defined in the Vienna Convention on Diplomatic Relations of

1961;

(ii) a consular officer, as defined in the Vienna Convention on Consular Relations of 1963;

(iii) a member of the diplomatic staff of a permanent mission to an international

organization or of a special mission, or is recruited to represent a State at an international conference; or

(iv) any other person enjoying diplomatic immunity;

(c) the subject-matter of the proceeding is the recruitment, renewal of employment or reinstatement of an individual;

(d) the subject-matter of the proceeding is the dismissal or termination of employment of an

individual and, as determined by the head of State, the head of Government or the Minister for Foreign Affairs of the employer State, such a proceeding would interfere with the security interests of that State;

(e) the employee is a national of the employer State at the time when the proceeding is instituted, unless this person has the permanent residence in the State of the forum; or

(f) the employer State and the employee have otherwise agreed in writing, subject to any

considerations of public policy conferring on the courts of the State of the forum exclusive jurisdiction by reason of the subject-matter of the proceeding.

Article 12

Personal injuries and damage to property

Unless otherwise agreed between the States concerned, a State cannot invoke immunity from

jurisdiction before a court of another State which is otherwise competent in a proceeding which relates to pecuniary compensation for death or injury to the person, or damage to or loss of tangible property, caused by an act or omission which is alleged to be attributable to the State, if the act or omission occurred in whole or in part in the territory of that other State and if the author of the act or omission was present in that territory at the time of the act or omission.

Article 13

Ownership, possession and use of property

Unless otherwise agreed between the States concerned, a State cannot invoke immunity from

jurisdiction before a court of another State which is otherwise competent in a proceeding which relates to the determination of:

(a) any right or interest of the State in, or its possession or use of, or any obligation of the State arising out of its interest in, or its possession or use of, immovable property situated in the State of the forum;

(b) any right or interest of the State in movable or immovable property arising by way of

succession, gift or bona vacantia; or

(c) any right or interest of the State in the administration of property, such as trust property, the estate of a bankrupt or the property of a company in the event of its winding up.

Article 14

Intellectual and industrial property

Unless otherwise agreed between the States concerned, a State cannot invoke immunity from

jurisdiction before a court of another State which is otherwise competent in a proceeding which relates to:

(a) the determination of any right of the State in a patent, industrial design, trade name or business name, trademark, copyright or any other form of intellectual or industrial property which enjoys a measure of legal protection, even if provisional, in the State of the forum; or

(b) an alleged infringement by the State, in the territory of the State of the forum, of a right of the nature mentioned in subparagraph (a) which belongs to a third person and is protected in the State of the forum.

Article 15

Participation in companies or other collective bodies

1. A State cannot invoke immunity from jurisdiction before a court of another State which is

otherwise competent in a proceeding which relates to its participation in a company or other collective body, whether incorporated or unincorporated, being a proceeding concerning the relationship between the State and the body or the other participants therein, provided that the body:

(a) has participants other than States or international organizations; and

(b) is incorporated or constituted under the law of the State of the forum or has its seat or principal place of business in that State.

2. A State can, however, invoke immunity from jurisdiction in such a proceeding if the States

concerned have so agreed or if the parties to the dispute have so provided by an agreement in writing or if the instrument establishing or regulating the body in question contains provisions to that effect.

Article 16

Ships owned or operated by a State

1. Unless otherwise agreed between the States concerned, a State which owns or operates a ship cannot invoke immunity from jurisdiction before a court of another State which is otherwise competent in a proceeding which relates to the operation of that ship if, at the time the cause of action arose, the ship was used for other than government non-commercial purposes.

2. Paragraph 1 does not apply to warships, or naval auxiliaries, nor does it apply to other vessels owned or operated by a State and used, for the time being, only on government non-commercial service.

3. Unless otherwise agreed between the States concerned, a State cannot invoke immunity from jurisdiction before a court of another State which is otherwise competent in a proceeding which relates to the carriage of cargo on board a ship owned or operated by that State if, at the time the cause of action arose, the ship was used for other than government non-commercial purposes.

4. Paragraph 3 does not apply to any cargo carried on board the ships referred to in paragraph 2, nor does it apply to any cargo owned by a State and used or intended for use exclusively for government non-commercial purposes.

5. States may plead all measures of defence, prescription and limitation of liability which are

available to private ships and cargoes and their owners.

6. If in a proceeding there arises a question relating to the government and non-commercial

character of a ship owned or operated by a State or cargo owned by a State, a certificate signed by a diplomatic representative or other competent authority of that State and communicated to the court shall serve as evidence of the character of that ship or cargo.

Article 17

Effect of an arbitration agreement

If a State enters into an agreement in writing with a foreign natural or juridical person to submit to arbitration differences relating to a commercial transaction, that State cannot invoke immunity from jurisdiction before a court of another State which is otherwise competent in a proceeding which relates to:

(a) the validity, interpretation or application of the arbitration agreement;

(b) the arbitration procedure; or

(c) the confirmation or the setting aside of the award, unless the arbitration agreement otherwise provides.

PART IV

STATE IMMUNITY FROM MEASURES OF CONSTRAINT IN CONNECTION WITH PROCEEDINGS BEFORE A COURT

Article 18

State immunity from pre-judgment measures of constraint

No pre-judgment measures of constraint, such as attachment or arrest, against property of a

State may be taken in connection with a proceeding before a court of another State unless and except to the extent that:

(a) the State has expressly consented to the taking of such measures as indicated:

(i) by international agreement;

(ii) by an arbitration agreement or in a written contract; or

 (iii) by a declaration before the court or by a written communication after a dispute

between the parties has arisen; or

(b) the State has allocated or earmarked property for the satisfaction of the claim which is the

object of that proceeding.

Article 19

State immunity from post-judgment measures of constraint

No post-judgment measures of constraint, such as attachment, arrest or execution, against

property of a State may be taken in connection with a proceeding before a court of another State unless and except to the extent that:

(a) the State has expressly consented to the taking of such measures as indicated:

(i) by international agreement;

(ii) by an arbitration agreement or in a written contract; or

(iii) by a declaration before the court or by a written communication after a dispute

between the parties has arisen; or

(b) the State has allocated or earmarked property for the satisfaction of the claim which is the

object of that proceeding; or

(c) it has been established that the property is specifically in use or intended for use by the State for other than government non-commercial purposes and is in the territory of the State of the forum, provided that post-judgment measures of constraint may only be taken against property that has a connection with the entity against which the proceeding was directed.

Article 20

Effect of consent to jurisdiction to measures of constraint

Where consent to the measures of constraint is required under articles 18 and 19, consent to the exercise of jurisdiction under article 7 shall not imply consent to the taking of measures of constraint.

Article 21

Specific categories of property

1. The following categories, in particular, of property of a State shall not be considered as

property specifically in use or intended for use by the State for other than government non-commercial purposes under article 19, subparagraph (c):

(a) property, including any bank account, which is used or intended for use in the performance of the functions of the diplomatic mission of the State or its consular posts, special missions, missions to international organizations or delegations to organs of international organizations or to international conferences;

(b) property of a military character or used or intended for use in the performance of military

functions;

(c) property of the central bank or other monetary authority of the State;

(d) property forming part of the cultural heritage of the State or part of its archives and not placed or intended to be placed on sale;

(e) property forming part of an exhibition of objects of scientific, cultural or historical interest and not placed or intended to be placed on sale.

2. Paragraph 1 is without prejudice to article 18 and article 19, subparagraphs (a) and (b).

PART V

MISCELLANEOUS PROVISIONS

Article 22

Service of process

1. Service of process by writ or other document instituting a proceeding against a State shall be effected:

(a) in accordance with any applicable international convention binding on the State of the forum and the State concerned; or

(b) in accordance with any special arrangement for service between the claimant and the State

concerned, if not precluded by the law of the State of the forum; or

(c) in the absence of such a convention or special arrangement:

(i) by transmission through diplomatic channels to the Ministry of Foreign Affairs of the

State concerned; or

(ii) by any other means accepted by the State concerned, if not precluded by the law of the

State of the forum.

2. Service of process referred to in paragraph 1 (c) (i) is deemed to have been effected by

receipt of the documents by the Ministry of Foreign Affairs.

3. These documents shall be accompanied, if necessary, by a translation into the official

language, or one of the official languages, of the State concerned.

4. Any State that enters an appearance on the merits in a proceeding instituted against it may not thereafter assert that service of process did not comply with the provisions of paragraphs 1 and 3.

Article 23

Default judgment

1. A default judgment shall not be rendered against a State unless the court has found that:

(a) the requirements laid down in article 22, paragraphs 1 and 3, have been complied with;

(b) a period of not less than four months has expired from the date on which the service of the writ or other document instituting a proceeding has been effected or deemed to have been effected in accordance with article 22, paragraphs 1 and 2; and

(c) the present Convention does not preclude it from exercising jurisdiction.

2. A copy of any default judgment rendered against a State, accompanied if necessary by a

translation into the official language or one of the official languages of the State concerned, shall be transmitted to it through one of the means specified in article 22, paragraph 1, and in accordance with the provisions of that paragraph.

3. The time-limit for applying to have a default judgment set aside shall not be less than four

months and shall begin to run from the date on which the copy of the judgment is received or is deemed to have been received by the State concerned.

Article 24

Privileges and immunities during court proceedings

1. Any failure or refusal by a State to comply with an order of a court of another State enjoining it to perform or refrain from performing a specific act or to produce any document or disclose any other information for the purposes of a proceeding shall entail no consequences other than those which may result from such conduct in relation to the merits of the case. In particular, no fine or penalty shall be imposed on the State by reason of such failure or refusal.

2. A State shall not be required to provide any security, bond or deposit, however described, to guarantee the payment of judicial costs or expenses in any proceeding to which it is a respondent party before a court of another State.

PART VI

FINAL CLAUSES

Article 25

Annex

The annex to the present Convention forms an integral part of the Convention.

Article 26

Other international agreements

Nothing in the present Convention shall affect the rights and obligations of States Parties under existing international agreements which relate to matters dealt with in the present Convention as between the parties to those agreements.

Article 27

Settlement of disputes

1. States Parties shall endeavour to settle disputes concerning the interpretation or application of the present Convention through negotiation.

2. Any dispute between two or more States Parties concerning the interpretation or application

of the present Convention which cannot be settled through negotiation within six months shall, at the request of any of those States Parties, be submitted to arbitration. If, six months after the date of the request for arbitration, those States Parties are unable to agree on the organization of the arbitration, any of those States Parties may refer the dispute to the International Court of Justice by request in accordance with the Statute of the Court.

3. Each State Party may, at the time of signature, ratification, acceptance or approval of, or

accession to, the present Convention, declare that it does not consider itself bound by paragraph 2. The other States Parties shall not be bound by paragraph 2 with respect to any State Party which has made such a declaration.

4. Any State Party that has made a declaration in accordance with paragraph 3 may at any time withdraw that declaration by notification to the Secretary-General of the United Nations.

Article 28

Signature

The present Convention shall be open for signature by all States until 17 January 2007, at

United Nations Headquarters, New York.

Article 29

Ratification, acceptance, approval or accession

1. The present Convention shall be subject to ratification, acceptance or approval.

2. The present Convention shall remain open for accession by any State.

3. The instruments of ratification, acceptance, approval or accession shall be deposited with the Secretary-General of the United Nations.

Article 30

Entry into force

1. The present Convention shall enter into force on the thirtieth day following the date of

deposit of the thirtieth instrument of ratification, acceptance, approval or accession with the Secretary-General of the United Nations.

2. For each State ratifying, accepting, approving or acceding to the present Convention after the deposit of the thirtieth instrument of ratification, acceptance, approval or accession, the Convention shall enter into force on the thirtieth day after the deposit by such State of its instrument of ratification, acceptance, approval or accession.

Article 31

Denunciation

1. Any State Party may denounce the present Convention by written notification to the

Secretary-General of the United Nations.

2. Denunciation shall take effect one year following the date on which notification is received

by the Secretary-General of the United Nations. The present Convention shall, however, continue to apply to any question of jurisdictional immunities of States or their property arising in a proceeding instituted against a State before a court of another State prior to the date on which the denunciation takes effect for any of the States concerned.

3. The denunciation shall not in any way affect the duty of any State Party to fulfil any

obligation embodied in the present Convention to which it would be subject under international law independently of the present Convention.

Article 32

Depositary and notifications

1. The Secretary-General of the United Nations is designated the depositary of the present

Convention.

2. As depositary of the present Convention, the Secretary-General of the United Nations shall

inform all States of the following:

(a) signatures of the present Convention and the deposit of instruments of ratification, acceptance, approval or accession or notifications of denunciation, in accordance with articles 29 and 31;

(b) the date on which the present Convention will enter into force, in accordance with article 30;

(c) any acts, notifications or communications relating to the present Convention.

Article 33

Authentic texts

The Arabic, Chinese, English, French, Russian and Spanish texts of the present Convention are equally authentic.

IN WITNESS WHEREOF, the undersigned, being duly authorized thereto by their respective

Governments, have signed this Convention opened for signature at United Nations Headquarters in New York on 17 January 2005.

Annex to the Convention

Understandings with respect to certain provisions of the Convention

The present annex is for the purpose of setting out understandings relating to the provisions concerned.

With respect to article 10

The term “immunity” in article 10 is to be understood in the context of the present Convention as a whole.

Article 10, paragraph 3, does not prejudge the question of “piercing the corporate veil”, questions relating to a situation where a State entity has deliberately misrepresented its financial position or subsequently reduced its assets to avoid satisfying a claim, or other related issues.

With respect to article 11

The reference in article 11, paragraph 2 (d), to the “security interests” of the employer State is intended primarily to address matters of national security and the security of diplomatic missions and consular posts. Under article 41 of the 1961 Vienna Convention on Diplomatic Relations and article 55 of the 1963 Vienna Convention on Consular Relations, all persons referred to in those articles have the duty to respect the laws and regulations, including labour laws, of the host country. At the same time, under article 38 of the 1961 Vienna Convention on Diplomatic Relations and article 71 of the 1963 Vienna Convention on Consular Relations, the receiving State has a duty to exercise its jurisdiction in such a manner as not to interfere unduly with the performance of the functions of the mission or the consular post.

With respect to articles 13 and 14

The expression “determination” is used to refer not only to the ascertainment or verification of the existence of the rights protected, but also to the evaluation or assessment of the substance, including content, scope and extent, of such rights.

With respect to article 17

The expression “commercial transaction” includes investment matters.

With respect to article 19

The expression “entity” in subparagraph (c) means the State as an independent legal personality, a constituent unit of a federal State, a subdivision of a State, an agency or instrumentality of a State or other entity, which enjoys independent legal personality.

The words “property that has a connection with the entity” in subparagraph (c) are to be understood as broader than ownership or possession.

Article 19 does not prejudge the question of “piercing the corporate veil”, questions relating to a situation where a State entity has deliberately misrepresented its financial position or subsequently reduced its assets to avoid satisfying a claim, or other related issues.
Vienna Convention on Diplomatic Relations

Done at Vienna on 18 April 1961. Entered into force on 24 April 1964.
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The States Parties to the present Convention,

Recalling that peoples of all nations from ancient times have recognized the status of diplomatic agents,

Having in mind the purposes and principles of the Charter of the United Nations concerning the sovereign equality of States, the maintenance of international peace and security, and the promotion of friendly relations among nations,

Believing that an international convention on diplomatic intercourse, privileges and immunities would contribute to the development of friendly relations among nations, irrespective of their differing constitutional and social systems,

Realizing that the purpose of such privileges and immunities is not to benefit individuals but to ensure the efficient performance of the functions of diplomatic missions as representing States, 
Affirming that the rules of customary international law should continue to govern questions not expressly regulated by the provisions of the present Convention,

Have agreed as follows:

Article 1

For the purpose of the present Convention, the following expressions shall have the meanings

hereunder assigned to them:

(a) The “head of the mission” is the person charged by the sending State with the duty of acting in that capacity;

(b) The “members of the mission” are the head of the mission and the members of the staff of the mission;

(c) The “members of the staff of the mission” are the members of the diplomatic staff, of the

administrative and technical staff and of the service staff of the mission;

(d) The “members of the diplomatic staff” are the members of the staff of the mission having

diplomatic rank;

(e) A “diplomatic agent” is the head of the mission or a member of the diplomatic staff of the

mission;

(f) The “members of the administrative and technical staff” are the members of the staff of the

mission employed in the administrative and technical service of the mission;

 (g) The “members of the service staff” are the members of the staff of the mission in the domestic service of the mission;

(h) A “private servant” is a person who is in the domestic service of a member of the mission and who is not an employee of the sending State;

(i) The “premises of the mission” are the buildings or parts of buildings and the land ancillary

thereto, irrespective of ownership, used for the purposes of the mission including the residence of the head of the mission.

Article 2

The establishment of diplomatic relations between States, and of permanent diplomatic missions, takes place by mutual consent.

Article 3

1.The functions of a diplomatic mission consist, inter alia, in:

(a) Representing the sending State in the receiving State;

(b) Protecting in the receiving State the interests of the sending State and of its nationals, within the limits permitted by international law;

(c) Negotiating with the Government of the receiving State;

(d) Ascertaining by all lawful means conditions and developments in the receiving State, and

reporting thereon to the Government of the sending State;

(e) Promoting friendly relations between the sending State and the receiving State, and developing their economic, cultural and scientific relations.

2.Nothing in the present Convention shall be construed as preventing the performance of consular functions by a diplomatic mission.

Article 4

1.The sending State must make certain that the agrément of the receiving State has been given for the person it proposes to accredit as head of the mission to that State.

2.The receiving State is not obliged to give reasons to the sending State for a refusal of agrément.

Article 5

1.The sending State may, after it has given due notification to the receiving States concerned,

accredit a head of mission or assign any member of the diplomatic staff, as the case may be, to more than one State, unless there is express objection by any of the receiving States.

2. If the sending State accredits a head of mission to one or more other States it may establish a diplomatic mission headed by a chargé d’affaires ad interim in each State where the head of mission has not his permanent seat.

3.A head of mission or any member of the diplomatic staff of the mission may act as

representative of the sending State to any international organization.

Article 6

Two or more States may accredit the same person as head of mission to another State, unless

objection is offered by the receiving State.

Article 7

Subject to the provisions of articles 5, 8, 9 and 11, the sending State may freely appoint the

members of the staff of the mission. In the case of military, naval or air attachés, the receiving State may require their names to be submitted beforehand, for its approval.

Article 8

1.Members of the diplomatic staff of the mission should in principle be of the nationality of the sending State.

2.Members of the diplomatic staff of the mission may not be appointed from among persons

having the nationality of the receiving State, except with the consent of that State which may be withdrawn at any time.

3.The receiving State may reserve the same right with regard to nationals of a third State who are not also nationals of the sending State.

Article 9

1.The receiving State may at any time and without having to explain its decision, notify the

sending State that the head of the mission or any member of the diplomatic staff of the mission is persona non grata or that any other member of the staff of the mission is not acceptable. In any such case, the sending State shall, as appropriate, either recall the person concerned or terminate his functions with the mission. A person may be declared non grata or not acceptable before arriving in the territory of the receiving State.

2. If the sending State refuses or fails within a reasonable period to carry out its obligations under paragraph 1 of this article, the receiving State may refuse to recognize the person concerned as a member of the mission.

Article 10

1.The Ministry for Foreign Affairs of the receiving State, or such other ministry as may be

agreed, shall be notified of:

(a) The appointment of members of the mission, their arrival and their final departure or the

termination of their functions with the mission;

(b) The arrival and final departure of a person belonging to the family of a member of the mission and, where appropriate, the fact that a person becomes or ceases to be a member of the family of a member of the mission;

(c) The arrival and final departure of private servants in the employ of persons referred to in

subparagraph (a) of this paragraph and, where appropriate, the fact that they are leaving the employ of such persons;

(d) The engagement and discharge of persons resident in the receiving State as members of the mission or private servants entitled to privileges and immunities.

2.Where possible, prior notification of arrival and final departure shall also be given.

Article 11

1. In the absence of specific agreement as to the size of the mission, the receiving State may

require that the size of a mission be kept within limits considered by it to be reasonable and normal, having regard to circumstances and conditions in the receiving State and to the needs of the particular mission.

2.The receiving State may equally, within similar bounds and on a non-discriminatory basis,

refuse to accept officials of a particular category.

Article 12

The sending State may not, without the prior express consent of the receiving State, establish

offices forming part of the mission in localities other than those in which the mission itself is

established.

Article 13

1.The head of the mission is considered as having taken up his functions in the receiving State

either when he has presented his credentials or when he has notified his arrival and a true copy of his credentials has been presented to the Ministry for Foreign Affairs of the receiving State, or such other ministry as may be agreed, in accordance with the practice prevailing in the receiving State which shall be applied in a uniform manner.

2.The order of presentation of credentials or of a true copy thereof will be determined by the date and time of the arrival of the head of the mission.

Article 14

1.Heads of mission are divided into three classes, namely:

(a) That of ambassadors or nuncios accredited to Heads of State, and other heads of mission of equivalent rank;

(b) That of envoys, ministers and internuncios accredited to Heads of State;

(c) That of chargés d’affaires accredited to Ministers for Foreign Affairs.

2.Except as concerns precedence and etiquette, there shall be no differentiation between heads of mission by reason of their class.

Article 15

The class to which the heads of their missions are to be assigned shall be agreed between States.

Article 16

1.Heads of mission shall take precedence in their respective classes in the order of the date and time of taking up their functions in accordance with article 13.

2.Alterations in the credentials of a head of mission not involving any change of class shall not affect his precedence.

3.This article is without prejudice to any practice accepted by the receiving State regarding the precedence of the representative of the Holy See.

Article 17

The precedence of the members of the diplomatic staff of the mission shall be notified by the head of the mission to the Ministry for Foreign Affairs or such other ministry as may be agreed.

Article 18

The procedure to be observed in each State for the reception of heads of mission shall be uniform in respect of each class.
Article 19

1. If the post of head of the mission is vacant, or if the head of the mission is unable to perform his functions a chargé d’affaires ad interim shall act provisionally as head of the mission. The name of the chargé d’affaires ad interim shall be notified, either by the head of the mission or, in case he is unable to do so, by the Ministry for Foreign Affairs of the sending State to the Ministry for Foreign Affairs of the receiving State or such other ministry as may be agreed.

2. In cases where no member of the diplomatic staff of the mission is present in the receiving

State, a member of the administrative and technical staff may, with the consent of the receiving State, be designated by the sending State to be in charge of the current administrative affairs of the mission. 
Article 20

The mission and its head shall have the right to use the flag and emblem of the sending State on the premises of the mission, including the residence of the head of the mission, and on his means of transport.

Article 21

1.The receiving State shall either facilitate the acquisition on its territory, in accordance with its laws, by the sending State of premises necessary for its mission or assist the latter in obtaining accommodation in some other way.

2. It shall also, where necessary, assist missions in obtaining suitable accommodation for their

members.

Article 22

1.The premises of the mission shall be inviolable. The agents of the receiving State may not enter them, except with the consent of the head of the mission.

2.The receiving State is under a special duty to take all appropriate steps to protect the premises of the mission against any intrusion or damage and to prevent any disturbance of the peace of the mission or impairment of its dignity.

3.The premises of the mission, their furnishings and other property thereon and the means of

transport of the mission shall be immune from search, requisition, attachment or execution.

Article 23

1.The sending State and the head of the mission shall be exempt from all national, regional or

municipal dues and taxes in respect of the premises of the mission, whether owned or leased, other than such as represent payment for specific services rendered.
2.The exemption from taxation referred to in this article shall not apply to such dues and taxes

payable under the law of the receiving State by persons contracting with the sending State or the head of the mission.

Article 24

The archives and documents of the mission shall be inviolable at any time and wherever they may be.

Article 25

The receiving State shall accord full facilities for the performance of the functions of the mission.

Article 26

Subject to its laws and regulations concerning zones entry into which is prohibited or regulated for reasons of national security, the receiving State shall ensure to all members of the mission freedom of movement and travel in its territory.

Article 27

1.The receiving State shall permit and protect free communication on the part of the mission for all official purposes. In communicating with the Government and the other missions and consulates of the sending State, wherever situated, the mission may employ all appropriate means, including diplomatic couriers and messages in code or cipher. However, the mission may install and use a wireless transmitter only with the consent of the receiving State.

2.The official correspondence of the mission shall be inviolable. Official correspondence means all correspondence relating to the mission and its functions.

3.The diplomatic bag shall not be opened or detained.

4.The packages constituting the diplomatic bag must bear visible external marks of their character and may contain only diplomatic documents or articles intended for official use.

5.The diplomatic courier, who shall be provided with an official document indicating his status and the number of packages constituting the diplomatic bag, shall be protected by the receiving State in the performance of his functions. He shall enjoy person inviolability and shall not be liable to any form of arrest or detention.

6.The sending State or the mission may designate diplomatic couriers ad hoc. In such cases the provisions of paragraph 5 of this article shall also apply, except that the immunities therein mentioned shall cease to apply when such a courier has delivered to the consignee the diplomatic bag in his charge.

7.A diplomatic bag may be entrusted to the captain of a commercial aircraft scheduled to land at an authorized port of entry. He shall be provided with an official document indicating the number of packages constituting the bag but he shall not be considered to be a diplomatic courier. The mission may send one of its members to take possession of the diplomatic bag directly and freely from the captain of the aircraft.

Article 28

The fees and charges levied by the mission in the course of its official duties shall be exempt from all dues and taxes.

Article 29

The person of a diplomatic agent shall be inviolable. He shall not be liable to any form of arrest or detention. The receiving State shall treat him with due respect and shall take all appropriate steps to prevent any attack on his person, freedom or dignity.

Article 30

1.The private residence of a diplomatic agent shall enjoy the same inviolability and protection as the premises of the mission.

2.His papers, correspondence and, except as provided in paragraph 3 of article 31, his property, shall likewise enjoy inviolability.

Article 31

1.A diplomatic agent shall enjoy immunity from the criminal jurisdiction of the receiving State.

He shall also enjoy immunity from its civil and administrative jurisdiction, except in the case of:

(a) A real action relating to private immovable property situated in the territory of the receiving State,

unless he holds it on behalf of the sending State for the purposes of the mission;

(b) An action relating to succession in which the diplomatic agent is involved as executor,

administrator, heir or legatee as a private person and not on behalf of the sending State;

(c) An action relating to any professional or commercial activity exercised by the diplomatic agent in the receiving State outside his official functions.

2.A diplomatic agent is not obliged to give evidence as a witness.

3.No measures of execution may be taken in respect of a diplomatic agent except in the cases

coming under subparagraphs (a), (b) and (c) of paragraph 1 of this article, and provided that the measures concerned can be taken without infringing the inviolability of his person or of his residence.

4.The immunity of a diplomatic agent from the jurisdiction of the receiving State does not exempt him from the jurisdiction of the sending State.

Article 32

1.The immunity from jurisdiction of diplomatic agents and of persons enjoying immunity under article 37 may be waived by the sending State.

2.Waiver must always be express.

3.The initiation of proceedings by a diplomatic agent or by a person enjoying immunity from

jurisdiction under article 37 shall preclude him from invoking immunity from jurisdiction in respect of any counterclaim directly connected with the principal claim.

4.Waiver of immunity from jurisdiction in respect of civil or administrative proceedings shall not be held to imply waiver of immunity in respect of the execution of the judgement, for which a separate waiver shall be necessary.

Article 33

1.Subject to the provisions of paragraph 3 of this article, a diplomatic agent shall with respect to services rendered for the sending State be exempt from social security provisions which may be in force in the receiving State.

2.The exemption provided for in paragraph 1 of this article shall also apply to private servants

who are in the sole employ of a diplomatic agent, on condition:

(a) That they are not nationals of or permanently resident in the receiving State; and

(b) That they are covered by the social security provisions which may be in force in the sending State or a third State.

3.A diplomatic agent who employs persons to whom the exemption provided for in paragraph 2 of this article does not apply shall observe the obligations which the social security provisions of the receiving State impose upon employers.

4.The exemption provided for in paragraphs 1 and 2 of this article shall not preclude voluntary participation in the social security system of the receiving State provided that such participation is permitted by that State.

5.The provisions of this article shall not affect bilateral or multilateral agreements concerning

social security concluded previously and shall not prevent the conclusion of such agreements in the future.

Article 34

A diplomatic agent shall be exempt from all dues and taxes, personal or real, national, regional or municipal, except:
(a) Indirect taxes of a kind which are normally incorporated in the price of goods or services;

(b) Dues and taxes on private immovable property situated in the territory of the receiving State, unless he holds it on behalf of the sending State for the purposes of the mission;

(c) Estate, succession or inheritance duties levied by the receiving State, subject to the provisions of paragraph 4 of article 39;

(d) Dues and taxes on private income having its source in the receiving State and capital taxes on investments made in commercial undertakings in the receiving State;

(e) Charges levied for specific services rendered;

(f) Registration, court or record fees, mortgage dues and stamp duty, with respect to immovable property, subject to the provisions of article 23.

Article 35

The receiving State shall exempt diplomatic agents from all personal services, from all public

service of any kind whatsoever, and from military obligations such as those connected with

requisitioning, military contributions and billeting.

Article 36

1.The receiving State shall, in accordance with such laws and regulations as it may adopt, permit entry of and grant exemption from all customs duties, taxes, and related charges other than charges for storage, cartage and similar services, on:

(a) Articles for the official use of the mission;

(b) Articles for the personal use of a diplomatic agent or members of his family forming part of his household, including articles intended for his establishment.

2.The personal baggage of a diplomatic agent shall be exempt from inspection, unless there are serious grounds for presuming that it contains articles not covered by the exemptions mentioned in paragraph 1 of this article, or articles the import or export of which is prohibited by the law or controlled by the quarantine regulations of the receiving State. Such inspection shall be conducted only in the presence of the diplomatic agent or of his authorized representative.

Article 37

1.The members of the family of a diplomatic agent forming part of his household shall, if they are not nationals of the receiving State, enjoy the privileges and immunities specified in articles 29 to 36.

2.Members of the administrative and technical staff of the mission, together with members of

their families forming part of their respective households, shall, if they are not nationals of or
permanently resident in the receiving State, enjoy the privileges and immunities specified in articles 29 to 35, except that the immunity from civil and administrative jurisdiction of the receiving State specified in paragraph 1 of article 31 shall not extend to acts performed outside the course of their duties. They shall also enjoy the privileges specified in article 36, paragraph 1, in respect of articles imported at the time of first installation.

3.Members of the service staff of the mission who are not nationals of or permanently resident in the receiving State shall enjoy immunity in respect of acts performed in the course of their duties, exemption from dues and taxes on the emoluments they receive by reason of their employment and the exemption contained in article 33.

4.Private servants of members of the mission shall, if they are not nationals of or permanently

resident in the receiving State, be exempt from dues and taxes on the emoluments they receive by reason  of their employment. In other respects, they may enjoy privileges and immunities only to the extent admitted by the receiving State. However, the receiving State must exercise its jurisdiction over those persons in such a manner as not to interfere unduly with the performance of the functions of the mission.

Article 38

1.Except insofar as additional privileges and immunities may be granted by the receiving State, a diplomatic agent who is a national of or permanently resident in that State shall enjoy only immunity from jurisdiction, and inviolability, in respect of official acts performed in the exercise of his functions.

2.Other members of the staff of the mission and private servants who are nationals of or

permanently resident in the receiving State shall enjoy privileges and immunities only to the extent admitted by the receiving State. However, the receiving State must exercise its jurisdiction over those persons in such a manner as not to interfere unduly with the performance of the functions of the mission.

Article 39

1.Every person entitled to privileges and immunities shall enjoy them from the moment he enters the territory of the receiving State on proceeding to take up his post or, if already in its territory, from the moment when his appointment is notified to the Ministry for Foreign Affairs or such other ministry as may be agreed.

2.When the functions of a person enjoying privileges and immunities have come to an end, such privileges and immunities shall normally cease at the moment when he leaves the country, or on expiry of a reasonable period in which to do so, but shall subsist until that time, even in case of armed conflict.

However, with respect to acts performed by such a person in the exercise of his functions as a member of the mission, immunity shall continue to subsist.

3. In case of the death of a member of the mission, the members of his family shall continue to enjoy the privileges and immunities to which they are entitled until the expiry of a reasonable period in which to leave the country.

4. In the event of the death of a member of the mission not a national of or permanently resident in the receiving State or a member of his family forming part of his household, the receiving State shall permit the withdrawal of the movable property of the deceased, with the exception of any property acquired in the country the export of which was prohibited at the time of his death. Estate, succession and inheritance duties shall not be levied on movable property the presence of which in the receiving State was due solely to the presence there of the deceased as a member of the mission or as a member of the family of a member of the mission.

Article 40

1. If a diplomatic agent passes through or is in the territory of a third State, which has granted him a passport visa if such visa was necessary, while proceeding to take up or to return to his post, or when returning to his own country, the third State shall accord him inviolability and such other immunities as may be required to ensure his transit or return. The same shall apply in the case of any members of his family enjoying privileges or immunities who are accompanying the diplomatic agent, or travelling separately to join him or to return to their country.

2. In circumstances similar to those specified in paragraph 1 of this article, third States shall not hinder the passage of members of the administrative and technical or service staff of a mission, and of members of their families, through their territories.

3.Third States shall accord to official correspondence and other official communications in

transit, including messages in code or cipher, the same freedom and protection as is accorded by the receiving State. They shall accord to diplomatic couriers, who have been granted a passport visa if such visa was necessary, and diplomatic bags in transit, the same inviolability and protection as the receiving State is bound to accord.

4.The obligations of third States under paragraphs 1, 2 and 3 of this article shall also apply to the persons mentioned respectively in those paragraphs, and to official communications and diplomatic bags, whose presence in the territory of the third State is due to force majeure.

Article 41

1.Without prejudice to their privileges and immunities, it is the duty of all persons enjoying such privileges and immunities to respect the laws and regulations of the receiving State. They also have a duty not to interfere in the internal affairs of that State.

2.All official business with the receiving State entrusted to the mission by the sending State shall be conducted with or through the Ministry for Foreign Affairs of the receiving State or such other ministry as may be agreed.

3.The premises of the mission must not be used in any manner incompatible with the functions of the mission as laid down in the present Convention or by other rules of general international law or by any special agreements in force between the sending and the receiving State.

Article 42

A diplomatic agent shall not in the receiving State practise for personal profit any professional or commercial activity.

Article 43

The function of a diplomatic agent comes to an end, inter alia:

(a) On notification by the sending State to the receiving State that the function of the diplomatic agent has come to an end;

(b) On notification by the receiving State to the sending State that, in accordance with paragraph 2 of article 9, it refuses to recognize the diplomatic agent as a member of the mission.

Article 44

The receiving State must, even in case of armed conflict, grant facilities in order to enable

persons enjoying privileges and immunities, other than nationals of the receiving State, and members of the families of such persons irrespective of their nationality, to leave at the earliest possible moment. It must, in particular, in case of need, place at their disposal the necessary means of transport for themselves and their property.

Article 45

If diplomatic relations are broken off between two States, or if a mission is permanently or

temporarily recalled:

(a) The receiving State must, even in case of armed conflict, respect and protect the premises of the mission, together with its property and archives;

(b) The sending State may entrust the custody of the premises of the mission, together with its

property and archives, to a third State acceptable to the receiving State;

(c) The sending State may entrust the protection of its interests and those of its nationals to a third State acceptable to the receiving State.

Article 46

A sending State may with the prior consent of a receiving State, and at the request of a third State not represented in the receiving State, undertake the temporary protection of the interests of the third State and of its nationals.

Article 47

1. In the application of the provisions of the present Convention, the receiving State shall not

discriminate as between States.

2.However, discrimination shall not be regarded as taking place:

(a) Where the receiving State applies any of the provisions of the present Convention restrictively because of a restrictive application of that provision to its mission in the sending State;

(b) Where by custom or agreement States extend to each other more favourable treatment than is required by the provisions of the present Convention.

Article 48

The present Convention shall be open for signature by all States Members of the United Nations or of any of the specialized agencies Parties to the Statute of the International Court of Justice, and by any other State invited by the General Assembly of the United Nations to become a Party to the Convention, as follows: until 31 October 1961 at the Federal Ministry for Foreign Affairs of Austria and subsequently, until 31 March 1962, at the United Nations Headquarters in New York.

Article 49

The present Convention is subject to ratification. The instruments of ratification shall be

deposited with the Secretary-General of the United Nations.

Article 50

The present Convention shall remain open for accession by any State belonging to any of the four categories mentioned in article 48. The instruments of accession shall be deposited with the Secretary-General of the United Nations.

Article 51

1.The present Convention shall enter into force on the thirtieth day following the date of deposit of the twenty-second instrument of ratification or accession with the Secretary-General of the United Nations.

2.For each State ratifying or acceding to the Convention after the deposit of the twenty-second

instrument of ratification or accession, the Convention shall enter into force on the thirtieth day after deposit by such State of its instrument of ratification or accession.

Article 52

The Secretary-General of the United Nations shall inform all States belonging to any of the four categories mentioned in article 48:

(a) Of signatures to the present Convention and of the deposit of instruments of ratification or

accession, in accordance with articles 48, 49 and 50;

(b) Of the date on which the present Convention will enter into force, in accordance with article 51.

Article 53

The original of the present Convention, of which the Chinese, English, French, Russian and

Spanish texts are equally authentic, shall be deposited with the Secretary-General of the United Nations, who shall send certified copies thereof to all States belonging to any of the four categories mentioned in article 48.
IN WITNESS WHEREOF the undersigned Plenipotentiaries, being duly authorized thereto by their respective Governments, have signed the present Convention.

DONE at Vienna this eighteenth day of April one thousand nine hundred and sixty-one.

Vienna Convention on Consular Relations

Done at Vienna on 24 April 1963. Entered into force on 19 March 1967.
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Article 1

Definitions

1.For the purposes of the present Convention, the following expressions shall have the meanings hereunder assigned to them:

(a) “consular post” means any consulate-general, consulate, vice-consulate or consular agency;

(b) “consular district” means the area assigned to a consular post for the exercise of consular

functions;

(c) “head of consular post” means the person charged with the duty of acting in that capacity;

(d) “consular officer” means any person, including the head of a consular post, entrusted in that capacity with the exercise of consular functions;

(e) “consular employee” means any person employed in the administrative or technical service of a consular post;
(f) “member of the service staff” means any person employed in the domestic service of a consular post;

(g) “members of the consular post” means consular officers, consular employees and members of the service staff;

(h) “members of the consular staff” means consular officers, other than the head of a consular post, consular employees and members of the service staff;

(i) “member of the private staff” means a person who is employed exclusively in the private service of a member of the consular post;

(j) “consular premises” means the buildings or parts of buildings and the land ancillary thereto, irrespective of ownership, used exclusively for the purposes of the consular post;

(k) “consular archives” includes all the papers, documents, correspondence, books, films, tapes and registers of the consular post, together with the ciphers and codes, the card-indexes and any article of furniture intended for their protection or safe keeping.

2.Consular officers are of two categories, namely career consular officers and honorary consular officers. The provisions of Chapter II of the present Convention apply to consular posts headed by career consular officers, the provisions of Chapter III govern consular posts headed by honorary consular officers.

3.The particular status of members of the consular posts who are nationals or permanent residents of the receiving State is governed by article 71 of the present Convention.

…

Article 31

Inviolability of the consular premises

1.Consular premises shall be inviolable to the extent provided in this article.

2.The authorities of the receiving State shall not enter that part of the consular premises which is used exclusively for the purpose of the work of the consular post except with the consent of the head of the consular post or of his designee or of the head of the diplomatic mission of the sending State. The consent of the head of the consular post may, however, be assumed in case of fire or other disaster requiring prompt protective action.

3.Subject to the provisions of paragraph 2 of this article, the receiving State is under a special

duty to take all appropriate steps to protect the consular premises against any intrusion or damage and to prevent any disturbance of the peace of the consular post or impairment of its dignity. 
4.The consular premises, their furnishings, the property of the consular post and its means of

transport shall be immune from any form of requisition for purposes of national defence or public utility.

If expropriation is necessary for such purposes, all possible steps shall be taken to avoid impeding the performance of consular functions, and prompt, adequate and effective compensation shall be paid to the sending State.

Article 32

Exemption from taxation of consular premises

1.Consular premises and the residence of the career head of consular post of which the sending State or any person acting on its behalf is the owner or lessee shall be exempt from all national, regional or municipal dues and taxes whatsoever, other than such as represent payment for specific services rendered.
2.The exemption from taxation referred to paragraph 1 of this article shall not apply to such dues and taxes if, under the law of the receiving State, they are payable by the person who contracted with the sending State or with the person acting on its behalf.

Article 33

Inviolability of the consular archives and documents

The consular archives and documents shall be inviolable at all times and wherever they may be.

Article 34

Freedom of movement

Subject to its laws and regulations concerning zones entry into which is prohibited or regulated for reasons of national security, the receiving State shall ensure freedom of movement and travel in its territory to all members of the consular post.

Article 35

Freedom of communication

1.The receiving State shall permit and protect freedom of communication on the part of the

consular post for all official purposes. In communicating with the Government, the diplomatic missions and other consular posts, wherever situated, of the sending State, the consular post may employ all appropriate means, including diplomatic or consular couriers, diplomatic or consular bags and messages in code or cipher. However, the consular post may install and use a wireless transmitter only with the consent of the receiving State.

2.The official correspondence of the consular post shall be inviolable. Official correspondence

means all correspondence relating to the consular post and its functions.

3.The consular bag shall be neither opened nor detained. Nevertheless, if the competent

authorities of the receiving State have serious reason to believe that the bag contains something other than the correspondence, documents or articles referred to in paragraph 4 of this article, they may

request that the bag be opened in their presence by an authorized representative of the sending State. If this request is refused by the authorities of the sending State, the bag shall be returned to its place of origin.

4.The packages constituting the consular bag shall bear visible external marks of their character and may contain only official correspondence and documents or articles intended exclusively for official use.

5.The consular courier shall be provided with an official document indicating his status and the number of packages constituting the consular bag. Except with the consent of the receiving State he shall be neither a national of the receiving State, nor, unless he is a national of the sending State, a permanent resident of the receiving State. In the performance of his functions he shall be protected by the receiving State. He shall enjoy personal inviolability and shall not be liable to any form of arrest or detention.

6.The sending State, its diplomatic missions and its consular posts may designate consular

couriers ad hoc. In such cases the provisions of paragraph 5 of this article shall also apply except that the immunities therein mentioned shall cease to apply when such a courier has delivered to the consignee the consular bag in his charge.

7.A consular bag may be entrusted to the captain of a ship or of a commercial aircraft scheduled to land at an authorized port of entry. He shall be provided with an official document indicating the number of packages constituting the bag, but he shall not be considered to be a consular courier. By arrangement with the appropriate local authorities, the consular post may send one of its members to take possession of the bag directly and freely from the captain of the ship or of the aircraft.

Article 36

Communication and contact with nationals

of the sending State

1.With a view to facilitating the exercise of consular functions relating to nationals of the sending State:

(a) consular officers shall be free to communicate with nationals of the sending State and to have access to them. Nationals of the sending State shall have the same freedom with respect to communication with and access to consular officers of the sending State;

(b) if he so requests, the competent authorities of the receiving State shall, without delay, inform the consular post of the sending State if, within its consular district, a national of that State is arrested or committed to prison or to custody pending trial or is detained in any other manner. Any communication addressed to the consular post by the person arrested, in prison, custody or detention shall be forwarded by the said authorities without delay. The said authorities shall inform the person concerned without delay of his rights under this subparagraph;

(c) consular officers shall have the right to visit a national of the sending State who is in prison, custody or detention, to converse and correspond with him and to arrange for his legal representation.

They shall also have the right to visit any national of the sending State who is in prison, custody or detention in their district in pursuance of a judgement. Nevertheless, consular officers shall refrain from taking action on behalf of a national who is in prison, custody or detention if he expressly opposes such action.

2.The rights referred to in paragraph 1 of this article shall be exercised in conformity with the

laws and regulations of the receiving State, subject to the proviso, however, that the said laws and regulations must enable full effect to be given to the purposes for which the rights accorded under this article are intended.

Article 37

Information in cases of deaths, guardianship or trusteeship,wrecks and air accidents

If the relevant information is available to the competent authorities of the receiving State, such authorities shall have the duty:

(a) in the case of the death of a national of the sending State, to inform without delay the consular post in whose district the death occurred;

(b) to inform the competent consular post without delay of any case where the appointment of a guardian or trustee appears to be in the interests of a minor or other person lacking full capacity who is a national of the sending State. The giving of this information shall, however, be without prejudice to the operation of the laws and regulations of the receiving State concerning such appointments;

(c) if a vessel, having the nationality of the sending State, is wrecked or runs aground in the

territorial sea or internal waters of the receiving State, or if an aircraft registered in the sending State suffers an accident on the territory of the receiving State, to inform without delay the consular post nearest to the scene of the occurrence.

Article 38

Communication with the authorities of the receiving State

In the exercise of their functions, consular officers may address:

(a) the competent local authorities of their consular district;

(b) the competent central authorities of the receiving State if and to the extent that this is allowed by the laws, regulations and usages of the receiving State or by the relevant international agreements.

Article 39

Consular fees and charges

1.The consular post may levy in the territory of the receiving State the fees and charges provided by the laws and regulations of the sending State for consular acts.

2.The sums collected in the form of the fees and charges referred to in paragraph 1 of this article, and the receipts for such fees and charges, shall be exempt from all dues and taxes in the receiving State.

SECTION II.

FACILITIES, PRIVILEGES AND IMMUNITIES RELATING TO CAREER CONSULAR OFFICERS AND OTHER MEMBERS OF A CONSULAR POST

Article 40

Protection of consular officers

The receiving State shall treat consular officers with due respect and shall take all appropriate

steps to prevent any attack on their person, freedom or dignity.

Article 41

Personal inviolability of consular officers

1.Consular officers shall not be liable to arrest or detention pending trial, except in the case of a grave crime and pursuant to a decision by the competent judicial authority.

2.Except in the case specified in paragraph 1 of this article, consular officers shall not be

committed to prison or be liable to any other form of restriction on their personal freedom save in execution of a judicial decision of final effect.

3. If criminal proceedings are instituted against a consular officer, he must appear before the

competent authorities. Nevertheless, the proceedings shall be conducted with the respect due to him by reason of his official position and, except in the case specified in paragraph 1 of this article, in a manner which will hamper the exercise of consular functions as little as possible. When, in the circumstances mentioned in paragraph 1 of this article, it has become necessary to detain a consular officer, the proceedings against him shall be instituted with the minimum of delay.
Article 42

Notification of arrest, detention or prosecution

In the event of the arrest or detention, pending trial, of a member of the consular staff, or of

criminal proceedings being instituted against him, the receiving State shall promptly notify the head of the consular post. Should the latter be himself the object of any such measure, the receiving State shall notify the sending State through the diplomatic channel.

Article 43

Immunity from jurisdiction

1.Consular officers and consular employees shall not be amenable to the jurisdiction of the

judicial or administrative authorities of the receiving State in respect of acts performed in the exercise of consular functions.

2.The provisions of paragraph 1 of this article shall not, however, apply in respect of a civil

action either:
(a) arising out of a contract concluded by a consular officer or a consular employee in which he did not contract expressly or impliedly as an agent of the sending State; or

(b) by a third party for damage arising from an accident in the receiving State caused by a vehicle, vessel or aircraft.

Article 44

Liability to give evidence

1.Members of a consular post may be called upon to attend as witnesses in the course of judicial or administrative proceedings. A consular employee or a member of the service staff shall not, except in the cases mentioned in paragraph 3 of this article, decline to give evidence. If a consular officer should decline to do so, no coercive measure or penalty may be applied to him.

2.The authority requiring the evidence of a consular officer shall avoid interference with the

performance of his functions. It may, when possible, take such evidence at his residence or at the consular post or accept a statement from him in writing.

3.Members of a consular post are under no obligation to give evidence concerning matters

connected with the exercise of their functions or to produce official correspondence and documents relating thereto. They are also entitled to decline to give evidence as expert witnesses with regard to the law of the sending State.

Article 45

Waiver of privileges and immunities

1.The sending State may waive, with regard to a member of the consular post, any of the

privileges and immunities provided for in articles 41, 43 and 44.

2.The waiver shall in all cases be express, except as provided in paragraph 3 of this article, and shall be communicated to the receiving State in writing.

3.The initiation of proceedings by a consular officer or a consular employee in a matter where he might enjoy immunity from jurisdiction under article 43 shall preclude him from invoking immunity from jurisdiction in respect of any counterclaim directly connected with the principal claim.

4.The waiver of immunity from jurisdiction for the purposes of civil or administrative

proceedings shall not be deemed to imply the waiver of immunity from the measures of execution resulting from the judicial decision; in respect of such measures, a separate waiver shall be necessary.

…

Article 71

Nationals or permanent residents of the receiving State

1.Except insofar as additional facilities, privileges and immunities may be granted by the

receiving State, consular officers who are nationals of or permanently resident in the receiving State shall enjoy only immunity from jurisdiction and personal inviolability in respect of official acts performed in the exercise of their functions, and the privileges provided in paragraph 3 of article 44. So far as these consular officers are concerned, the receiving State shall likewise be bound by the obligation laid down in article 42. If criminal proceedings are instituted against such a consular officer, the proceedings shall, except when he is under arrest or detention, be conducted in a manner which will hamper the exercise of consular functions as little as possible.

2.Other members of the consular post who are nationals of or permanently resident in the

receiving State and members of their families, as well as members of the families of consular officers referred to in paragraph 1 of this article, shall enjoy facilities, privileges and immunities only insofar as these are granted to them by the receiving State. Those members of the families of members of the consular post and those members of the private staff who are themselves nationals of or permanently resident in the receiving State shall likewise enjoy facilities, privileges and immunities only insofar as these are granted to them by the receiving State. The receiving State shall, however, exercise its jurisdiction over those persons in such a way as not to hinder unduly the performance of the functions of the consular post.
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JURISDICTIONAL IMMUNITIES OF THE STATE 
(GERMANY v. ITALY: GREECE INTERVENING) 
Historical and factual background. 
Peace Treaty of 1947 ⎯ Federal Compensation Law of 1953 ⎯ 1961 Agreements ⎯ 2000 Federal Law establishing the “Remembrance, Responsibility and Future” Foundation ⎯ Proceedings before Italian courts ⎯ Cases involving Italian nationals ⎯ Cases involving Greek nationals. 
* 

Subject-matter of dispute and jurisdiction of the Court. 
Subject-matter of dispute delimited by claims of Germany and Italy ⎯ No objection to jurisdiction of the Court or admissibility of Application raised by Italy ⎯ Article 1 of the European Convention for the Peaceful Settlement of Disputes as basis of jurisdiction ⎯ Limitation ratione temporis not applicable ⎯ The Court has jurisdiction ⎯ The Court is not called upon to rule on questions of reparation ⎯ Relationship between duty of reparation and State immunity ⎯ No other question with regard to the Court’s jurisdiction. 
* 
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Alleged violation of Germany’s jurisdictional immunity in proceedings brought by Italian claimants. 
Issues before the Court ⎯ Origins of proceedings in Italian courts ⎯ Existence of customary rule of international law conferring immunity on States ⎯ Sources of State practice and opinio juris ⎯ State practice and opinio juris generally recognize State immunity ⎯ Rule of State immunity derives from principle of sovereign equality of States ⎯ Need to distinguish between relevant acts of Germany and those of Italy ⎯ Procedural nature of law of immunity ⎯ The Court must examine and apply the law on State immunity as it existed at time of Italian proceedings ⎯ Acta jure gestionis and acta jure imperii ⎯ Acts of armed forces of German Reich were acta jure imperii ⎯ State immunity in respect of acta jure imperii ⎯ Contention by Italy that Germany not entitled to immunity in respect of cases before Italian courts. 
Italy’s first argument: territorial tort principle ⎯ Acts committed on territory of forum State by armed forces of a foreign State in conduct of armed conflict ⎯ Article 11 of European Convention on State Immunity ⎯ Article 12 of United Nations Convention on the Jurisdictional Immunities of States and their Property ⎯ State practice: national legislation and judgments of national courts ⎯ State immunity for acta jure imperii extends to civil proceedings for acts occasioning death, personal injury or damage to property, committed by armed forces in conduct of armed conflict ⎯ Opinio juris ⎯ Absence of contrary jurisprudence or contrary statements by States ⎯ Decisions of Italian courts cannot be justified on basis of territorial tort principle. 
Italy’s second argument: subject-matter and circumstances of claims in Italian courts ⎯ Gravity of violations ⎯ Contention that international law does not accord immunity to a State for serious violations of law of armed conflict ⎯ National court is required to determine entitlement to immunity before it can hear merits of case ⎯ No State practice to support proposition that a State is deprived of immunity in cases of serious violations of international humanitarian law ⎯ Neither has proposition been accepted by European Court of Human Rights ⎯ State not deprived of immunity because it is accused of serious violations of international humanitarian law. 
Relationship between jus cogens and rule of State immunity ⎯ Alleged conflict between jus cogens rules and immunity of Germany ⎯ No conflict exists between jus cogens and immunity of a State ⎯ Argument about jus cogens displacing State immunity has been rejected by national courts ⎯ State immunity not affected by violation of jus cogens. 
The “last resort” argument ⎯ Contention that Italian courts were justified in denying Germany immunity because of failure of all other attempts to secure compensation ⎯ State immunity not dependent upon existence of effective alternative means of redress ⎯ Italy’s argument rejected ⎯ Further negotiation between Germany and Italy. 
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Combined effect of circumstances relied upon by Italy ⎯ None of three strands justify action of Italian courts ⎯ No effect if taken together ⎯ State practice ⎯ Balancing different factors would disregard nature of State immunity ⎯ Immunity cannot be dependent upon outcome of balancing exercise by national court. 
Action of Italian courts in denying Germany immunity constitutes a breach of obligations owed by Italy to Germany ⎯ No need to consider other questions raised by the Parties. 
* 

Measures of constraint taken against property belonging to Germany located on Italian territory. 
Legal charge against Villa Vigoni ⎯ Charge in question suspended by Italy to take account of proceedings before the Court ⎯ Distinction between rules of customary international law governing immunity from enforcement and those governing jurisdictional immunity ⎯ No need to determine whether decisions of Greek courts awarding pecuniary damages against Germany were in breach of that State’s jurisdictional immunity ⎯ Article 19 of United Nations Convention on the Jurisdictional Immunities of States and their Property ⎯ Property which was subject of measure of constraint being used for non-commercial governmental purposes ⎯ Germany not having expressly consented to taking of legal charge in question or allocated Villa Vigoni for satisfaction of judicial claims against it ⎯ Registration of legal charge on Villa Vigoni constitutes a violation by Italy of its obligation to respect immunity owed to Germany. 
* 

Decisions of Italian courts declaring enforceable in Italy decisions of Greek courts upholding civil claims against Germany. 
Germany’s contention that its jurisdictional immunity was violated by these decisions ⎯ Request for exequatur ⎯ Whether Italian courts respected Germany’s immunity from jurisdiction in upholding request for exequatur ⎯ Purpose of exequatur proceedings ⎯ Exequatur proceedings must be regarded as being directed against State which was subject of foreign judgment ⎯ Question of immunity precedes consideration of request for exequatur ⎯ No need to rule on question whether Greek courts violated Germany’s immunity ⎯ Decisions of Florence Court of Appeal constitute violation by Italy of its obligation to respect jurisdictional immunity of Germany. 
* 
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Germany’s final submissions and the remedies sought. 
Germany’s six requests presented to the Court ⎯ First three submissions upheld ⎯ Violation by Italy of Germany’s jurisdictional immunity ⎯ Fourth submission ⎯ Request for declaration that Italy’s international responsibility is engaged ⎯ No need for express declaration ⎯ Responsibility automatically inferred from finding that certain obligations have been violated ⎯ Fourth submission not upheld ⎯ Fifth submission ⎯ Request that Italy be ordered to take, by means of its own choosing, any and all steps to ensure that all decisions of its courts and other judicial authorities infringing Germany’s sovereign immunity cease to have effect ⎯ Fifth submission upheld ⎯ Result to be achieved by enacting appropriate legislation or by other methods having the same effect ⎯ Sixth submission ⎯ Request that Italy be ordered to provide assurances of non-repetition ⎯ No reason to suppose that a State whose conduct has been declared wrongful by the Court will repeat that conduct in future ⎯ No circumstances justifying assurances of non-repetition ⎯ Sixth submission not upheld. 
JUDGMENT 
Present: President OWADA; Vice-President TOMKA; Judges KOROMA, SIMMA, ABRAHAM, KEITH, SEPÚLVEDA-AMOR, BENNOUNA, SKOTNIKOV, CANÇADO TRINDADE, YUSUF, GREENWOOD, XUE, DONOGHUE; Judge ad hoc GAJA; Registrar COUVREUR. 

In the case concerning jurisdictional immunities of the State, 

between 
the Federal Republic of Germany, 

represented by 

H.E. Ms Susanne Wasum-Rainer, Ambassador, Director-General for Legal Affairs and Legal Adviser, Federal Foreign Office, 

H.E. Mr. Heinz-Peter Behr, Ambassador of the Federal Republic of Germany to the Kingdom of the Netherlands, 

Mr. Christian Tomuschat, former Member and Chairman of the International Law Commission, Professor emeritus of Public International Law at the Humboldt University of Berlin, 

as Agents; 
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Mr. Andrea Gattini, Professor of Public International Law at the University of Padua, 

Mr. Robert Kolb, Professor of Public International Law at the University of Geneva, 

as Counsel and Advocates; 

Mr. Guido Hildner, Head of the Public International Law Division, Federal Foreign Office, 

Mr. Götz Schmidt-Bremme, Head of the International Civil, Trade and Tax Law Division, Federal Foreign Office, 

Mr. Felix Neumann, Embassy of the Federal Republic of Germany in the Kingdom of the Netherlands, 

Mr. Gregor Schotten, Federal Foreign Office, 

Mr. Klaus Keller, Embassy of the Federal Republic of Germany in the Kingdom of the Netherlands, 

Ms Susanne Achilles, Embassy of the Federal Republic of Germany in the Kingdom of the Netherlands, 

Ms Donate Arz von Straussenburg, Embassy of the Federal Republic of Germany in the Kingdom of the Netherlands, 

as Advisers; 

Ms Fiona Kaltenborn, 

as Assistant, 

and 
the Italian Republic, 

represented by 

H.E. Mr. Paolo Pucci di Benisichi, Ambassador and State Counsellor, 

as Agent; 

Mr. Giacomo Aiello, State Advocate, 

H.E. Mr. Franco Giordano, Ambassador of the Italian Republic to the Kingdom of the Netherlands, 

as Co-Agents; 

Mr. Luigi Condorelli, Professor of International Law, University of Florence, 

Mr. Pierre-Marie Dupuy, Professor of International Law, Graduate Institute of International and Development Studies, Geneva, and University of Paris II (Panthéon-Assas), 

Mr. Paolo Palchetti, Associate Professor of International Law, University of Macerata, 

Mr. Salvatore Zappalà, Professor of International Law, University of Catania, Legal Adviser, Permanent Mission of Italy to the United Nations, 

as Counsel and Advocates; 

Mr. Giorgio Marrapodi, Minister Plenipotentiary, Head of the Service for Legal Affairs, Ministry of Foreign Affairs, 

Mr. Guido Cerboni, Minister Plenipotentiary, Co-ordinator for the countries of Central and Western Europe, Directorate-General for the European Union, Ministry of Foreign Affairs, 

Mr. Roberto Bellelli, Legal Adviser, Embassy of Italy in the Kingdom of the Netherlands, 

Ms Sarah Negro, First Secretary, Embassy of Italy in the Kingdom of the Netherlands, 

Mr. Mel Marquis, Professor of Law, European University Institute, Florence, 

Ms Francesca De Vittor, International Law Researcher, University of Macerata, 

as Advisers, 

with, as State permitted to intervene in the case, 

the Hellenic Republic, 

represented by 

Mr. Stelios Perrakis, Professor of International and European Institutions, Panteion University of Athens, 

as Agent; 

H.E. Mr. Ioannis Economides, Ambassador of the Hellenic Republic to the Kingdom of the Netherlands, 

as Deputy-Agent; 

Mr. Antonis Bredimas, Professor of International Law, National and Kapodistrian University of Athens, 

as Counsel and Advocate; 

Ms Maria-Daniella Marouda, Lecturer in International Law, Panteion University of Athens, 

as Counsel, 

THE COURT, 

composed as above, 

after deliberation, 

delivers the following Judgment: 
1. On 23 December 2008, the Federal Republic of Germany (hereinafter “Germany”) filed in the Registry of the Court an Application instituting proceedings against the Italian Republic (hereinafter “Italy”) in respect of a dispute originating in “violations of obligations under international law” allegedly committed by Italy through its judicial practice “in that it has failed to respect the jurisdictional immunity which . . . Germany enjoys under international law”. 

As a basis for the jurisdiction of the Court, Germany, in its Application, invoked Article 1 of the European Convention for the Peaceful Settlement of Disputes of 29 April 1957. 

2. Under Article 40, paragraph 2, of the Statute, the Registrar immediately communicated the Application to the Government of Italy; and, pursuant to paragraph 3 of that Article, all other States entitled to appear before the Court were notified of the Application. 

3. Since the Court included upon the Bench no judge of Italian nationality, Italy exercised its right under Article 31, paragraph 2, of the Statute to choose a judge ad hoc to sit in the case: it chose Mr. Giorgio Gaja. 

4. By an Order of 29 April 2009, the Court fixed 23 June 2009 as the time-limit for the filing of the Memorial of Germany and 23 December 2009 as the time-limit for the filing of the Counter-Memorial of Italy; those pleadings were duly filed within the time-limits so prescribed. The Counter-Memorial of Italy included a counter-claim “with respect to the question of the reparation owed to Italian victims of grave violations of international humanitarian law committed by forces of the German Reich”. 

5. By an Order of 6 July 2010, the Court decided that the counter-claim presented by Italy was inadmissible as such under Article 80, paragraph 1, of the Rules of Court. By the same Order, the Court authorized Germany to submit a Reply and Italy to submit a Rejoinder, and fixed 14 October 2010 and 14 January 2011 respectively as the time-limits for the filing of those pleadings; those pleadings were duly filed within the time-limits so prescribed. 

6. On 13 January 2011, the Hellenic Republic (hereinafter “Greece”) filed in the Registry an Application for permission to intervene in the case pursuant to Article 62 of the Statute. In its Application, Greece indicated that it “[did] not seek to become a party to the case”. 

7. In accordance with Article 83, paragraph 1, of the Rules of Court, the Registrar, by letters dated 13 January 2011, transmitted certified copies of the Application for permission to intervene to the Government of Germany and the Government of Italy, which were informed that the Court had fixed 1 April 2011 as the time-limit for the submission of their written observations on that Application. The Registrar also transmitted, under paragraph 2 of the same Article, a copy of the Application to the Secretary-General of the United Nations. 

8. Germany and Italy each submitted written observations on Greece’s Application for permission to intervene within the time-limit thus fixed. The Registry transmitted to each Party a copy of the other’s observations, and copies of the observations of both Parties to Greece. 

9. In light of Article 84, paragraph 2, of the Rules of Court, and taking into account the fact that neither Party filed an objection, the Court decided that it was not necessary to hold hearings on the question whether Greece’s Application for permission to intervene should be granted. The Court nevertheless decided that Greece should be given an opportunity to comment on the observations of the Parties and that the latter should be allowed to submit additional written observations on the question. The Court fixed 6 May 2011 as the time-limit for the submission by Greece of its own written observations on those of the Parties, and 6 June 2011 as the time-limit for the submission by the Parties of additional observations on Greece’s written observations. The observations of Greece and the additional observations of the Parties were submitted within the time-limits thus fixed. The Registry duly transmitted to the Parties a copy of the observations of Greece; it transmitted to each of the Parties a copy of the other’s additional observations and to Greece copies of the additional observations of both Parties. 

10. By an Order of 4 July 2011, the Court authorized Greece to intervene in the case as a non-party, in so far as this intervention was limited to the decisions of Greek courts which were declared by Italian courts as enforceable in Italy. The Court further fixed the following time-limits for the filing of the written statement and the written observations referred to in Article 85, paragraph 1, of the Rules of Court: 5 August 2011 for the written statement of Greece and 5 September 2011 for the written observations of Germany and Italy on that statement. 

11. The written statement of Greece and the written observations of Germany were duly filed within the time-limits so fixed. By a letter dated 1 September 2011, the Agent of Italy indicated that the Italian Republic would not be presenting observations on the written statement of Greece at that stage of the proceedings, but reserved “its position and right to address certain points raised in the written statement, as necessary, in the course of the oral proceedings”. The Registry duly transmitted to the Parties a copy of the written statement of Greece; it transmitted to Italy and Greece a copy of the written observations of Germany. 

12. Under Article 53, paragraph 2, of its Rules, the Court, after ascertaining the views of the Parties, decided that copies of the pleadings and documents annexed would be made available to the public at the opening of the oral proceedings. After consulting the Parties and Greece, the Court decided that the same should apply to the written statement of the intervening State and the written observations of Germany on that statement. 
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13. Public hearings were held from 12 to 16 September 2011, at which the Court heard the oral arguments and replies of: 

For Germany: Ms Susanne Wasum-Rainer, Mr. Christian Tomuschat, Mr. Andrea Gattini, Mr. Robert Kolb. 

For Italy: Mr. Giacomo Aiello, Mr. Luigi Condorelli, Mr. Salvatore Zappalà, Mr. Paolo Palchetti, Mr. Pierre-Marie Dupuy. 

For Greece: Mr. Stelios Perrakis, Mr. Antonis Bredimas. 

14. At the hearings questions were put by Members of the Court to the Parties and to Greece, as intervening State, to which replies were given in writing. The Parties submitted written comments on those written replies. 

* 

15. In its Application, Germany made the following requests: 

“Germany prays the Court to adjudge and declare that the Italian Republic: 

(1) by allowing civil claims based on violations of international humanitarian law by the German Reich during World War II from September 1943 to May 1945, to be brought against the Federal Republic of Germany, committed violations of obligations under international law in that it has failed to respect the jurisdictional immunity which the Federal Republic of Germany enjoys under international law; 

(2) by taking measures of constraint against ‘Villa Vigoni’, German State property used for government non-commercial purposes, also committed violations of Germany’s jurisdictional immunity; 

(3) by declaring Greek judgments based on occurrences similar to those defined above in request No. 1 enforceable in Italy, committed a further breach of Germany’s jurisdictional immunity. 

- 10 - Accordingly, the Federal Republic of Germany prays the Court to adjudge and declare that 

(4) the Italian Republic’s international responsibility is engaged; 

(5) the Italian Republic must, by means of its own choosing, take any and all steps to ensure that all the decisions of its courts and other judicial authorities infringing Germany’s sovereign immunity become unenforceable; 

(6) the Italian Republic must take any and all steps to ensure that in the future Italian courts do not entertain legal actions against Germany founded on the occurrences described in request No. 1 above.” 

16. In the course of the written proceedings the following submissions were presented by the Parties: 

On behalf of the Government of Germany, 
in the Memorial and in the Reply: 

“Germany prays the Court to adjudge and declare that the Italian Republic: 

(1) by allowing civil claims based on violations of international humanitarian law by the German Reich during World War II from September 1943 to May 1945, to be brought against the Federal Republic of Germany, committed violations of obligations under international law in that it has failed to respect the jurisdictional immunity which the Federal Republic of Germany enjoys under international law; 

(2) by taking measures of constraint against ‘Villa Vigoni’, German State property used for government non-commercial purposes, also committed violations of Germany’s jurisdictional immunity; 

(3) by declaring Greek judgments based on occurrences similar to those defined above in request No. 1 enforceable in Italy, committed a further breach of Germany’s jurisdictional immunity. 

Accordingly, the Federal Republic of Germany prays the Court to adjudge and declare that 

(4) the Italian Republic’s international responsibility is engaged; 

(5) the Italian Republic must, by means of its own choosing, take any and all steps to ensure that all the decisions of its courts and other judicial authorities infringing Germany’s sovereign immunity become unenforceable; 

 (6) the Italian Republic must take any and all steps to ensure that in the future Italian courts do not entertain legal actions against Germany founded on the occurrences described in request No. 1 above”; 

On behalf of the Government of Italy, 
in the Counter-Memorial and in the Rejoinder: 

“On the basis of the facts and arguments set out [in Italy’s Counter-Memorial and Rejoinder], and reserving its right to supplement or amend these Submissions, Italy respectfully requests that the Court adjudge and declare that all the claims of Germany are rejected.” 

17. At the oral proceedings, the following submissions were presented by the Parties: 

On behalf of the Government of Germany, 
“Germany respectfully requests the Court to adjudge and declare that the Italian Republic: 

(1) by allowing civil claims based on violations of international humanitarian law by the German Reich during World War II between September 1943 and May 1945 to be brought against the Federal Republic of Germany, committed violations of obligations under international law in that it has failed to respect the jurisdictional immunity which the Federal Republic of Germany enjoys under international law; 

(2) by taking measures of constraint against ‘Villa Vigoni’, German State property used for government non-commercial purposes, also committed violations of Germany’s jurisdictional immunity; 

(3) by declaring Greek judgments based on occurrences similar to those defined above in request No. 1 enforceable in Italy, committed a further breach of Germany’s jurisdictional immunity. 

Accordingly, the Federal Republic of Germany respectfully requests the Court to adjudge and declare that: 

(4) the Italian Republic’s international responsibility is engaged; 

(5) the Italian Republic must, by means of its own choosing, take any and all steps to ensure that all the decisions of its courts and other judicial authorities infringing Germany’s sovereign immunity become unenforceable; and 

(6) the Italian Republic must take any and all steps to ensure that in the future Italian courts do not entertain legal actions against Germany founded on the occurrences described in request No. 1 above.” 

On behalf of the Government of Italy, 
“[F]or the reasons given in [its] written and oral pleadings, [Italy requests] that the Court adjudge and hold the claims of the Applicant to be unfounded. This request is subject to the qualification that . . . Italy has no objection to any decision by the Court obliging Italy to ensure that the mortgage on Villa Vigoni inscribed at the land registry is cancelled.” 

* 

18. At the end of the written statement submitted by it in accordance with Article 85, paragraph 1, of the Rules of Court, Greece stated inter alia: 

“that the effect of the judgment that the ICJ will hand down in this case concerning the jurisdictional immunity of the State will be of major importance to the Italian legal order and certainly to the Greek legal order. 

. . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 

Further, an ICJ decision on the effects of the principle of jurisdictional immunity of States when faced with a jus cogens rule of international law ⎯ such as the prohibition on violation of fundamental rules of humanitarian law ⎯ will guide the Greek courts in this regard. It will thus have a significant effect on pending and potential lawsuits brought by individuals before those courts.” 

19. At the end of the oral observations submitted by it with respect to the subject-matter of the intervention in accordance with Article 85, paragraph 3, of the Rules of Court, Greece stated inter alia: 

“A decision of the International Court of Justice on the effects of the principle of jurisdictional immunity of States when faced with a jus cogens rule of international law ⎯ such as the prohibition on violation of fundamental rules of humanitarian law ⎯ will guide the Greek courts . . . It will thus have a significant effect on pending and potential lawsuits brought by individuals before those courts. 

. . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 

The Greek Government considers that the effect of the judgment that [the] Court will hand down in this case concerning jurisdictional immunity will be of major importance, primarily to the Italian legal order and certainly to the Greek legal order.” 

* 

* * 
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I. HISTORICAL AND FACTUAL BACKGROUND 
20. The Court finds it useful at the outset to describe briefly the historical and factual background of the case which is largely uncontested between the Parties. 

21. In June 1940, Italy entered the Second World War as an ally of the German Reich. In September 1943, following the removal of Mussolini from power, Italy surrendered to the Allies and, the following month, declared war on Germany. German forces, however, occupied much of Italian territory and, between October 1943 and the end of the War, perpetrated many atrocities against the population of that territory, including massacres of civilians and the deportation of large numbers of civilians for use as forced labour. In addition, German forces took prisoner, both inside Italy and elsewhere in Europe, several hundred thousand members of the Italian armed forces. Most of these prisoners (hereinafter the “Italian military internees”) were denied the status of prisoner of war and deported to Germany and German-occupied territories for use as forced labour. 

1. The Peace Treaty of 1947 
22. On 10 February 1947, in the aftermath of the Second World War, the Allied Powers concluded a Peace Treaty with Italy, regulating, in particular, the legal and economic consequences of the war with Italy. Article 77 of the Peace Treaty reads as follows: 

“1. From the coming into force of the present Treaty property in Germany of Italy and of Italian nationals shall no longer be treated as enemy property and all restrictions based on such treatment shall be removed. 

2. Identifiable property of Italy and of Italian nationals removed by force or duress from Italian territory to Germany by German forces or authorities after September 3, 1943, shall be eligible for restitution. 

3. The restoration and restitution of Italian property in Germany shall be effected in accordance with measures which will be determined by the Powers in occupation of Germany. 

4. Without prejudice to these and to any other dispositions in favour of Italy and Italian nationals by the Powers occupying Germany, Italy waives on its own behalf and on behalf of Italian nationals all claims against Germany and German nationals outstanding on May 8, 1945, except those arising out of contracts and other obligations entered into, and rights acquired, before September 1, 1939. This waiver shall be deemed to include debts, all inter-governmental claims in respect of arrangements entered into in the course of the war, and all claims for loss or damage arising during the war.” 

2. The Federal Compensation Law of 1953 
23. In 1953, the Federal Republic of Germany adopted the Federal Compensation Law Concerning Victims of National Socialist Persecution (Bundesentschädigungsgesetz (BEG)) in order to compensate certain categories of victims of Nazi persecution. Many claims by Italian nationals under the Federal Compensation Law were unsuccessful, either because the claimants were not considered victims of national Socialist persecution within the definition of the Federal Compensation Law, or because they had no domicile or permanent residence in Germany, as required by that Law. The Federal Compensation Law was amended in 1965 to cover claims by persons persecuted because of their nationality or their membership in a non-German ethnic group, while requiring that the persons in question had refugee status on 1 October 1953. Even after the Law was amended in 1965, many Italian claimants still did not qualify for compensation because they did not have refugee status on 1 October 1953. Because of the specific terms of the Federal Compensation Law as originally adopted and as amended in 1965, claims brought by victims having foreign nationality were generally dismissed by the German courts. 

3. The 1961 Agreements 
24. On 2 June 1961, two Agreements were concluded between the Federal Republic of Germany and Italy. The first Agreement, which entered into force on 16 September 1963, concerned the “Settlement of certain property-related, economic and financial questions”. Under Article 1 of that Agreement, Germany paid compensation to Italy for “outstanding questions of an economic nature”. Article 2 of the Agreement provided as follows: 

“(1) The Italian Government declares all outstanding claims on the part of the Italian Republic or Italian natural or legal persons against the Federal Republic of Germany or German natural or legal persons to be settled to the extent that they are based on rights and circumstances which arose during the period from 1 September 1939 to 8 May 1945. 

(2) The Italian Government shall indemnify the Federal Republic of Germany and German natural or legal persons for any possible judicial proceedings or other legal action by Italian natural or legal persons in relation to the abovementioned claims.” 

25. The second Agreement, which entered into force on 31 July 1963, concerned “Compensation for Italian nationals subjected to National-Socialist measures of persecution”. By virtue of this Agreement, the Federal Republic of Germany undertook to pay compensation to Italian nationals affected by those measures. Under Article 1 of that Agreement, Germany agreed to pay Italy forty million Deutsche marks 

“for the benefit of Italian nationals who, on grounds of their race, faith or ideology were subjected to National-Socialist measures of persecution and who, as a result of those persecution measures, suffered loss of liberty or damage to their health, and for the benefit of the dependents of those who died in consequence of such measures”. 

Article 3 of that Agreement provided as follows: 

“Without prejudice to any rights of Italian nationals based on German compensation legislation, the payment provided for in Article 1 shall constitute final settlement between the Federal Republic of Germany and the Italian Republic of all questions governed by the present Treaty.” 

4. Law establishing the “Remembrance, Responsibility and Future” Foundation 
26. On 2 August 2000, a Federal Law was adopted in Germany, establishing a “Remembrance, Responsibility and Future” Foundation (hereinafter the “2000 Federal Law”) to make funds available to individuals who had been subjected to forced labour and “other injustices from the National Socialist period” (Sec. 2, para. 1). The Foundation did not provide money directly to eligible individuals under the 2000 Federal Law but instead to “partner organizations”, including the International Organization for Migration in Geneva. Article 11 of the 2000 Federal Law placed certain limits on entitlement to compensation. One effect of this provision was to exclude from the right to compensation those who had had the status of prisoner of war, unless they had been detained in concentration camps or came within other specified categories. The reason given in the official commentary to this provision, which accompanied the draft Law, was that prisoners of war “may, according to the rules of international law, be put to work by the detaining power” [translation by the Registry] (Bundestagsdrucksache 14/3206, 13 April 2000). 

Thousands of former Italian military internees, who, as noted above, had been denied the status of prisoner of war by the German Reich (see paragraph 21), applied for compensation under the 2000 Federal Law. In 2001, the German authorities took the view that, under the rules of international law, the German Reich had not been able unilaterally to change the status of the Italian military internees from prisoners of war to that of civilian workers. Therefore, according to the German authorities, the Italian military internees had never lost their prisoner-of-war status, with the result that they were excluded from the benefits provided under the 2000 Federal Law. On this basis, an overwhelming majority of requests for compensation lodged by Italian military internees was rejected. Attempts by former Italian military internees to challenge that decision and seek redress in the German courts were unsuccessful. In a number of decisions, German courts ruled that the individuals in question were not entitled to compensation under the 2000 Federal Law because they had been prisoners of war. On 28 June 2004, a Chamber of the German Constitutional Court (Bundesverfassungsgericht) held that Article 11, paragraph 3, of the 2000 Federal Law, which excluded reparation for prisoners of war, did not violate the right to equality before the law guaranteed by the German Constitution, and that public international law did not establish an individual right to compensation for forced labour. 

A group of former Italian military internees filed an application against Germany before the European Court of Human Rights on 20 December 2004. On 4 September 2007, a Chamber of that Court declared that the application was “incompatible ratione materiae” with the provisions of the Convention on the Protection of Human Rights and Fundamental Freedoms and its protocols and therefore was declared inadmissible (Associazione Nazionale Reduci and 275 others v. Germany, decision of 4 September 2007, Application No. 45563/04). 

5. Proceedings before Italian courts 
A. Cases involving Italian nationals 
27. On 23 September 1998, Mr. Luigi Ferrini, an Italian national who had been arrested in August 1944 and deported to Germany, where he was detained and forced to work in a munitions factory until the end of the war, instituted proceedings against the Federal Republic of Germany in the Court of Arezzo (Tribunale di Arezzo) in Italy. On 3 November 2000, the Court of Arezzo decided that Mr. Luigi Ferrini’s claim was inadmissible because Germany, as a sovereign State, was protected by jurisdictional immunity. By a judgment of 16 November 2001, registered on 14 January 2002, the Court of Appeal of Florence (Corte di Appello di Firenze) dismissed the appeal of the claimant on the same grounds. On 11 March 2004, the Italian Court of Cassation (Corte di Cassazione) held that Italian courts had jurisdiction over the claims for compensation brought against Germany by Mr. Luigi Ferrini on the ground that immunity does not apply in circumstances in which the act complained of constitutes an international crime (Ferrini v. Federal Republic of Germany, Decision No. 5044/2004 (Rivista di diritto internazionale, Vol. 87, 2004, p. 539; International Law Reports (ILR), Vol. 128, p. 658)). The case was then referred back to the Court of Arezzo, which held in a judgment dated 12 April 2007 that, although it had jurisdiction to entertain the case, the claim to reparation was time-barred. The judgment of the Court of Arezzo was reversed on appeal by the Court of Appeal of Florence, which held in a judgment dated 17 February 2011 that Germany should pay damages to Mr. Luigi Ferrini as well as his case-related legal costs incurred in the course of the judicial proceedings in Italy. In particular, the Court of Appeal of Florence held that jurisdictional immunity is not absolute and cannot be invoked by a State in the face of acts by that State which constitute crimes under international law. 

28. Following the Ferrini Judgment of the Italian Court of Cassation dated 11 March 2004, twelve claimants brought proceedings against Germany in the Court of Turin (Tribunale di Torino) on 13 April 2004 in the case concerning Giovanni Mantelli and others. On 28 April 2004, Liberato Maietta filed a case against Germany before the Court of Sciacca (Tribunale di Sciacca). In both cases, which relate to acts of deportation to, and forced labour in, Germany which took place between 1943 and 1945, an interlocutory appeal requesting a declaration of lack of jurisdiction (“regolamento preventivo di giurisdizione”) was filed by Germany before the Italian Court of Cassation. By two Orders of 29 May 2008 issued in the Giovanni Mantelli and others and the Liberato Maietta cases (Italian Court of Cassation, Order No. 14201 (Mantelli) Foro italiano, Vol. 134, 2009, I, p. 1568); Order No. 14209 (Maietta) Rivista di diritto internazionale, Vol. 91, 2008, p. 896), the Italian Court of Cassation confirmed that the Italian courts had jurisdiction over the claims against Germany. A number of similar claims against Germany are currently pending before Italian courts. 

29. The Italian Court of Cassation also confirmed the reasoning of the Ferrini Judgment in a different context in proceedings brought against Mr. Max Josef Milde, a member of the “Hermann Göring” division of the German armed forces, who was charged with participation in massacres committed on 29 June 1944 in Civitella in Val di Chiana, Cornia and San Pancrazio in Italy. The Military Court of La Spezia (Tribunale Militare di La Spezia) sentenced Mr. Milde in absentia to life imprisonment and ordered Mr. Milde and Germany, jointly and severally, to pay reparation to the successors in title of the victims of the massacre who appeared as civil parties in the proceedings (judgment of 10 October 2006 (registered on 2 February 2007)). Germany appealed to 

the Military Court of Appeals in Rome (Corte Militare di Appello di Roma) against that part of the decision, which condemned it. On 18 December 2007 the Military Court of Appeals dismissed the appeal. In a judgment of 21 October 2008 (registered on 13 January 2009), the Italian Court of Cassation rejected Germany’s argument of lack of jurisdiction and confirmed its reasoning in the Ferrini Judgment that in cases of crimes under international law, the jurisdictional immunity of States should be set aside (Rivista di diritto internazionale, Vol. 92, 2009, p. 618). 

B. Cases involving Greek nationals 
30. On 10 June 1944, during the German occupation of Greece, German armed forces committed a massacre in the Greek village of Distomo, involving many civilians. In 1995, relatives of the victims of the massacre who claimed compensation for loss of life and property commenced proceedings against Germany. The Greek Court of First Instance (Protodikeio) of Livadia rendered a judgment in default on 25 September 1997 (and read out in court on 30 October 1997) against Germany and awarded damages to the successors in title of the victims of the massacre. Germany’s appeal of that judgment was dismissed by the Hellenic Supreme Court (Areios Pagos) on 4 May 2000 (Prefecture of Voiotia v. Federal Republic of Germany, case No. 11/2000 (ILR, Vol. 129, p. 513) (the Distomo case)). Article 923 of the Greek Code of Civil Procedure requires authorization from the Minister for Justice to enforce a judgment against a foreign State in Greece. That authorization was requested by the claimants in the Distomo case but was not granted. As a result, the judgments against Germany have remained unexecuted in Greece. 

31. The claimants in the Distomo case brought proceedings against Greece and Germany before the European Court of Human Rights alleging that Germany and Greece had violated Article 6, paragraph 1, of the Convention for the Protection of Human Rights and Fundamental Freedoms and Article 1 of Protocol No. 1 to that Convention by refusing to comply with the decision of the Court of First Instance of Livadia dated 25 September 1997 (as to Germany) and failing to permit execution of that decision (as to Greece). In its decision of 12 December 2002, the European Court of Human Rights, referring to the rule of State immunity, held that the claimants’ application was inadmissible (Kalogeropoulou and others v. Greece and Germany, Application No. 59021/00, Decision of 12 December 2002, ECHR Reports 2002-X, p. 417; ILR, Vol. 129, p. 537). 

32. The Greek claimants brought proceedings before the German courts in order to enforce in Germany the judgment rendered on 25 September 1997 by the Greek Court of First Instance of Livadia, as confirmed on 4 May 2000 by the Hellenic Supreme Court. In its judgment of 26 June 2003, the German Federal Supreme Court (Bundesgerichtshof) held that those Greek judicial decisions could not be recognized within the German legal order because they had been given in breach of Germany’s entitlement to State immunity (Greek citizens v. Federal Republic of Germany, case No. III ZR 245/98, Neue Juristische Wochenschrift (NJW), 2003, p. 3488; ILR, Vol. 129, p. 556). 

33. The Greek claimants then sought to enforce the judgments of the Greek courts in the Distomo case in Italy. The Court of Appeal of Florence held in a decision dated 2 May 2005 (registered on 5 May 2005) that the order contained in the judgment of the Hellenic Supreme 

Court, imposing an obligation on Germany to reimburse the legal expenses for the judicial proceedings before that Court, was enforceable in Italy. In a decision dated 6 February 2007 (registered on 22 March 2007), the Court of Appeal of Florence rejected the objection raised by Germany against the decision of 2 May 2005 (Foro italiano, Vol. 133, 2008, I, p. 1308). The Italian Court of Cassation, in a judgment dated 6 May 2008 (registered on 29 May 2008), confirmed the ruling of the Court of Appeal of Florence (Rivista di diritto internazionale, Vol. 92, 2009, p. 594). 

34. Concerning the question of reparations to be paid to Greek claimants by Germany, the Court of Appeal of Florence declared, by a decision dated 13 June 2006 (registered on 16 June 2006), that the judgment of the Court of First Instance of Livadia dated 25 September 1997 was enforceable in Italy. In a judgment dated 21 October 2008 (registered on 25 November 2008), the Court of Appeal of Florence rejected the objection by the German Government against the decision of 13 June 2006. The Italian Court of Cassation, in a judgment dated 12 January 2011 (registered on 20 May 2011), confirmed the ruling of the Court of Appeal of Florence. 

35. On 7 June 2007, the Greek claimants, pursuant to the decision by the Court of Appeal of Florence of 13 June 2006, registered with the Como provincial office of the Italian Land Registry (Agenzia del Territorio) a legal charge (ipoteca giudiziale) over Villa Vigoni, a property of the German State near Lake Como. The State Legal Service for the District of Milan (Avvocatura Distrettuale dello Stato di Milano), in a submission dated 6 June 2008 and made before the Court of Como (Tribunale di Como), maintained that the charge should be cancelled. Under Decree-Law No. 63 of 28 April 2010, Law No. 98 of 23 June 2010 and Decree-Law No. 216 of 29 December 2011, the legal charge was suspended pending the decision of the International Court of Justice in the present case. 

36. Following the institution of proceedings in the Distomo case in 1995, another case was brought against Germany by Greek nationals before Greek courts ⎯ referred to as the Margellos case ⎯ involving claims for compensation for acts committed by German forces in the Greek village of Lidoriki in 1944. In 2001, the Hellenic Supreme Court referred that case to the Special Supreme Court (Anotato Eidiko Dikastirio), which, in accordance with Article 100 of the Constitution of Greece, has jurisdiction in relation to “the settlement of controversies regarding the determination of generally recognized rules of international law” [translation by the Registry], requesting it to decide whether the rules on State immunity covered acts referred to in the Margellos case. By a decision of 17 September 2002, the Special Supreme Court found that, in the present state of development of international law, Germany was entitled to State immunity (Margellos v. Federal Republic of Germany, case No. 6/2002, ILR, Vol. 129, p. 525). 

II. THE SUBJECT-MATTER OF THE DISPUTE AND THE JURISDICTION OF THE COURT 
37. The submissions presented to the Court by Germany have remained unchanged throughout the proceedings (see paragraphs 15, 16 and 17 above). 

Germany requests the Court, in substance, to find that Italy has failed to respect the jurisdictional immunity which Germany enjoys under international law by allowing civil claims to be brought against it in the Italian courts, seeking reparation for injuries caused by violations of international humanitarian law committed by the German Reich during the Second World War; 

that Italy has also violated Germany’s immunity by taking measures of constraint against Villa Vigoni, German State property situated in Italian territory; and that it has further breached Germany’s jurisdictional immunity by declaring enforceable in Italy decisions of Greek civil courts rendered against Germany on the basis of acts similar to those which gave rise to the claims brought before Italian courts. Consequently, the Applicant requests the Court to declare that Italy’s international responsibility is engaged and to order the Respondent to take various steps by way of reparation. 

38. Italy, for its part, requests the Court to adjudge Germany’s claims to be unfounded and therefore to reject them, apart from the submission regarding the measures of constraint taken against Villa Vigoni, on which point the Respondent indicates to the Court that it would have no objection to the latter ordering it to bring the said measures to an end. 

In its Counter-Memorial, Italy submitted a counter-claim “with respect to the question of the reparation owed to Italian victims of grave violations of international humanitarian law committed by forces of the German Reich”; this claim was dismissed by the Court’s Order of 6 July 2010, on the grounds that it did not fall within the jurisdiction of the Court and was consequently inadmissible under Article 80, paragraph 1, of the Rules of Court (see paragraph 5 above). 

* 

39. The subject-matter of a dispute brought before the Court is delimited by the claims submitted to it by the parties. In the present case, since there is no longer any counter-claim before the Court and Italy has requested the Court to “adjudge Germany’s claims to be unfounded”, it is those claims that delimit the subject-matter of the dispute which the Court is called upon to settle. It is in respect of those claims that the Court must determine whether it has jurisdiction to entertain the case. 

40. Italy has raised no objection of any kind regarding the jurisdiction of the Court or the admissibility of the Application. 

Nevertheless, according to well-established jurisprudence, the Court “must . . . always be satisfied that it has jurisdiction, and must if necessary go into the matter proprio motu” (Appeal Relating to the Jurisdiction of the ICAO Council (India v. Pakistan), Judgment, I.C.J. Reports 1972, p. 52, para. 13). 

41. Germany’s Application was filed on the basis of the jurisdiction conferred on the Court by Article 1 of the European Convention for the Peaceful Settlement of Disputes, under the terms of which: 

“The High Contracting Parties shall submit to the judgement of the International Court of Justice all international legal disputes which may arise between them including, in particular, those concerning: 

 (a) the interpretation of a treaty; 

(b) any question of international law; 

(c) the existence of any fact which, if established, would constitute a breach of an international obligation; 

(d) the nature or extent of the reparation to be made for the breach of an international obligation.” 

42. Article 27, subparagraph (a), of the same Convention limits the scope of that instrument ratione temporis by stating that it shall not apply to “disputes relating to facts or situations prior to the entry into force of this Convention as between the parties to the dispute”. The Convention entered into force as between Germany and Italy on 18 April 1961. 

43. The claims submitted to the Court by Germany certainly relate to “international legal disputes” within the meaning of Article 1 as cited above, between two States which, as has just been said, were both parties to the Convention on the date when the Application was filed, and indeed continue to be so. 

44. The clause in the above-mentioned Article 27 imposing a limitation ratione temporis is not applicable to Germany’s claims: the dispute which those claims concern does not “relat[e] to facts or situations prior to the entry into force of th[e] Convention as between the parties to the dispute”, i.e., prior to 18 April 1961. The “facts or situations” which have given rise to the dispute before the Court are constituted by Italian judicial decisions that denied Germany the jurisdictional immunity which it claimed, and by measures of constraint applied to property belonging to Germany. Those decisions and measures were adopted between 2004 and 2011, thus well after the European Convention for the Peaceful Settlement of Disputes entered into force as between the Parties. It is true that the subject-matter of the disputes to which the judicial proceedings in question relate is reparation for the injury caused by actions of the German armed forces in 1943-1945. Germany’s complaint before the Court, however, is not about the treatment of that subject-matter in the judgments of the Italian courts; its complaint is solely that its immunities from jurisdiction and enforcement have been violated. Defined in such terms, the dispute undoubtedly relates to “facts or situations” occurring entirely after the entry into force of the Convention as between the Parties. Italy has thus rightly not sought to argue that the dispute brought before the Court by Germany falls wholly or partly within the limitation ratione temporis under the above-mentioned Article 27. The Court has jurisdiction to deal with the dispute. 

45. The Parties, who have not disagreed on the analysis set out above, have on the other hand debated the extent of the Court’s jurisdiction in a quite different context, that of some of the arguments put forward by Italy in its defence and relating to the alleged non-performance by Germany of its obligation to make reparation to the Italian and Greek victims of the crimes committed by the German Reich in 1943-1945. 

According to Italy, a link exists between the question of Germany’s performance of its obligation to make reparation to the victims and that of the jurisdictional immunity which Germany might rely on before the foreign courts to which those victims apply, in the sense that a State which fails to perform its obligation to make reparation to the victims of grave violations of international humanitarian law, and which offers those victims no effective means of claiming the reparation to which they may be entitled, would be deprived of the right to invoke its jurisdictional immunity before the courts of the State of the victims’ nationality. 

46. Germany has contended that the Court could not rule on such an argument, on the basis that it concerned the question of reparation claims, which relate to facts prior to 18 April 1961. According to Germany, “facts occurring before the date of the entry into force of the European Convention for the Peaceful Settlement of Disputes as between Italy and Germany clearly lie outside the jurisdiction of the Court”, and “reparation claims do not fall within the subject-matter of the present dispute and do not form part of the present proceedings”. Germany relies in this respect on the Order whereby the Court dismissed Italy’s counter-claim, which precisely asked the Court to find that Germany had violated its obligation of reparation owed to Italian victims of war crimes and crimes against humanity committed by the German Reich (see paragraph 38). Germany points out that this dismissal was based on the fact that the said counter-claim fell outside the jurisdiction of the Court, because of the clause imposing a limitation ratione temporis in the above-mentioned Article 27 of the European Convention for the Peaceful Settlement of Disputes, the question of reparation claims resulting directly from the acts committed in 1943-1945. 

47. Italy has responded to this objection that, while the Order of 6 July 2010 certainly prevents it from pursuing its counter-claim in the present case, it does not on the other hand prevent it from using the arguments on which it based that counter-claim in its defence against Germany’s claims; that the question of the lack of appropriate reparation is, in its view, crucial for resolving the dispute over immunity; and that the Court’s jurisdiction to take cognizance of it incidentally is thus indisputable. 

48. The Court notes that, since the dismissal of Italy’s counter-claim, it no longer has before it any submissions asking it to rule on the question of whether Germany has a duty of reparation towards the Italian victims of the crimes committed by the German Reich and whether it has complied with that obligation in respect of all those victims, or only some of them. The Court is therefore not called upon to rule on those questions. 

49. However, in support of its submission that it has not violated Germany’s jurisdictional immunity, Italy contends that Germany stands deprived of the right to invoke that immunity in Italian courts before which civil actions have been brought by some of the victims, because of the fact that it has not fully complied with its duty of reparation. 

50. The Court must determine whether, as Italy maintains, the failure of a State to perform completely a duty of reparation which it allegedly bears is capable of having an effect, in law, on the existence and scope of that State’s jurisdictional immunity before foreign courts. This question is one of law on which the Court must rule in order to determine the customary international law applicable in respect of State immunity for the purposes of the present case. 

Should the preceding question be answered in the affirmative, the second question would be whether, in the specific circumstances of the case, taking account in particular of Germany’s conduct on the issue of reparation, the Italian courts had sufficient grounds for setting aside Germany’s immunity. It is not necessary for the Court to satisfy itself that it has jurisdiction to respond to this second question until it has responded to the first. 

The Court considers that, at this stage, no other question arises with regard to the existence or scope of its jurisdiction. 

* 

51. The Court will first address the issues raised by Germany’s first submission, namely whether, by exercising jurisdiction over Germany with regard to the claims brought before them by the various Italian claimants, the Italian courts acted in breach of Italy’s obligation to accord jurisdictional immunity to Germany. It will then turn, in Section IV, to the measures of constraint adopted in respect of Villa Vigoni and, in Section V, to the decisions of the Italian courts declaring enforceable in Italy the judgments of the Greek courts. 

III. ALLEGED VIOLATION OF GERMANY’S JURISDICTIONAL IMMUNITY IN THE PROCEEDINGS BROUGHT BY THE ITALIAN CLAIMANTS 
1. The issues before the Court 
52. The Court begins by observing that the proceedings in the Italian courts have their origins in acts perpetrated by German armed forces and other organs of the German Reich. Germany has fully acknowledged the “untold suffering inflicted on Italian men and women in particular during massacres, and on former Italian military internees” (Joint Declaration of Germany and Italy, Trieste, 18 November 2008), accepts that these acts were unlawful and stated before this Court that it “is fully aware of [its] responsibility in this regard”. The Court considers that the acts in question can only be described as displaying a complete disregard for the “elementary considerations of humanity” (Corfu Channel (United Kingdom v. Albania), I.C.J. Reports 1949, p. 22; Military and Paramilitary Activities in and against Nicaragua (Nicaragua v. United States of America), Merits, Judgment, I.C.J. Reports 1986, p. 112). One category of cases involved the large-scale killing of civilians in occupied territory as part of a policy of reprisals, exemplified by the massacres committed on 29 June 1944 in Civitella in Val di Chiana, Cornia and San Pancrazio by members of the “Hermann Göring” division of the German armed forces involving the killing of 203 civilians taken as hostages after resistance fighters had killed four German soldiers a few days earlier (Max Josef Milde case, Military Court of La Spezia, judgment of 10 October 2006 (registered on 2 February 2007)). Another category involved members of the civilian population who, like Mr. Luigi Ferrini, were deported from Italy to what was in substance slave labour in Germany. The third concerned members of the Italian armed forces who were denied the status of prisoner of war, together with the protections which that status entailed, to which they were entitled and who were similarly used as forced labourers. The Court considers that there can be no doubt that this conduct was a serious violation of the international law of armed conflict applicable in 1943-1945. Article 6 (b) of the Charter of the International Military Tribunal, 8 August 1945 (United Nations, Treaty Series (UNTS), Vol. 82, p. 279), convened at Nuremberg included as war crimes “murder, ill-treatment, or deportation to slave labour or for any other purpose of civilian population of or in occupied territory”, as well as “murder or ill-treatment of prisoners of war”. The list of crimes against humanity in Article 6 (c) of the Charter included 

 “murder, extermination, enslavement, deportation, and other inhumane acts committed against any civilian population, before or during the war”. The murder of civilian hostages in Italy was one of the counts on which a number of war crimes defendants were condemned in trials immediately after the Second World War (e.g., Von Mackensen and Maelzer (1946) Annual Digest, Vol. 13, p. 258; Kesselring (1947) Annual Digest, Vol. 13, p. 260; and Kappler (1948) Annual Digest, Vol. 15, p. 471). The principles of the Nuremberg Charter were confirmed by the General Assembly of the United Nations in resolution 95 (I) of 11 December 1946. 

53. However, the Court is not called upon to decide whether these acts were illegal, a point which is not contested. The question for the Court is whether or not, in proceedings regarding claims for compensation arising out of those acts, the Italian courts were obliged to accord Germany immunity. In that context, the Court notes that there is a considerable measure of agreement between the Parties regarding the applicable law. In particular, both Parties agree that immunity is governed by international law and is not a mere matter of comity. 

54. As between Germany and Italy, any entitlement to immunity can be derived only from customary international law, rather than treaty. Although Germany is one of the eight States parties to the European Convention on State Immunity of 16 May 1972 (European Treaty Series (ETS), No. 74; UNTS, Vol. 1495, p. 182) (hereinafter the “European Convention”), Italy is not a party and the Convention is accordingly not binding upon it. Neither State is party to the United Nations Convention on the Jurisdictional Immunities of States and their Property, adopted on 2 December 2004 (hereinafter the “United Nations Convention”), which is not yet in force in any event. As of 1 February 2012, the United Nations Convention had been signed by 28 States and obtained thirteen instruments of ratification, acceptance, approval or accession. Article 30 of the Convention provides that it will enter into force on the thirtieth day after deposit of the thirtieth such instrument. Neither Germany nor Italy has signed the Convention. 

55. It follows that the Court must determine, in accordance with Article 38 (1) (b) of its Statute, the existence of “international custom, as evidence of a general practice accepted as law” conferring immunity on States and, if so, what is the scope and extent of that immunity. To do so, it must apply the criteria which it has repeatedly laid down for identifying a rule of customary international law. In particular, as the Court made clear in the North Sea Continental Shelf cases, the existence of a rule of customary international law requires that there be “a settled practice” together with opinio juris (North Sea Continental Shelf (Federal Republic of Germany/Denmark; Federal Republic of Germany/Netherlands), Judgment, I.C.J. Reports, 1969, p. 44, para. 77). Moreover, as the Court has also observed, 

“It is of course axiomatic that the material of customary international law is to be looked for primarily in the actual practice and opinio juris of States, even though multilateral conventions may have an important role to play in recording and defining rules deriving from custom, or indeed in developing them.” (Continental Shelf (Libyan Arab Jamahiriya/Malta), Judgment, I.C.J. Reports 1985, pp. 29-30, para. 27.) 

In the present context, State practice of particular significance is to be found in the judgments of national courts faced with the question whether a foreign State is immune, the legislation of those States which have enacted statutes dealing with immunity, the claims to immunity advanced by States before foreign courts and the statements made by States, first in the course of the extensive study of the subject by the International Law Commission and then in the context of the adoption of the United Nations Convention. Opinio juris in this context is reflected in particular in the assertion by States claiming immunity that international law accords them a right to such immunity from the jurisdiction of other States; in the acknowledgment, by States granting immunity, that international law imposes upon them an obligation to do so; and, conversely, in the assertion by States in other cases of a right to exercise jurisdiction over foreign States. While it may be true that States sometimes decide to accord an immunity more extensive than that required by international law, for present purposes, the point is that the grant of immunity in such a case is not accompanied by the requisite opinio juris and therefore sheds no light upon the issue currently under consideration by the Court. 

56. Although there has been much debate regarding the origins of State immunity and the identification of the principles underlying that immunity in the past, the International Law Commission concluded in 1980 that the rule of State immunity had been “adopted as a general rule of customary international law solidly rooted in the current practice of States” (Yearbook of the International Law Commission, 1980, Vol. II (2), p. 147, para. 26). That conclusion was based upon an extensive survey of State practice and, in the opinion of the Court, is confirmed by the record of national legislation, judicial decisions, assertions of a right to immunity and the comments of States on what became the United Nations Convention. That practice shows that, whether in claiming immunity for themselves or according it to others, States generally proceed on the basis that there is a right to immunity under international law, together with a corresponding obligation on the part of other States to respect and give effect to that immunity. 

57. The Court considers that the rule of State immunity occupies an important place in international law and international relations. It derives from the principle of sovereign equality of States, which, as Article 2, paragraph 1, of the Charter of the United Nations makes clear, is one of the fundamental principles of the international legal order. This principle has to be viewed together with the principle that each State possesses sovereignty over its own territory and that there flows from that sovereignty the jurisdiction of the State over events and persons within that territory. Exceptions to the immunity of the State represent a departure from the principle of sovereign equality. Immunity may represent a departure from the principle of territorial sovereignty and the jurisdiction which flows from it. 

58. The Parties are thus in broad agreement regarding the validity and importance of State immunity as a part of customary international law. They differ, however, as to whether (as Germany contends) the law to be applied is that which determined the scope and extent of State immunity in 1943-1945, i.e., at the time that the events giving rise to the proceedings in the Italian courts took place, or (as Italy maintains) that which applied at the time the proceedings themselves occurred. The Court observes that, in accordance with the principle stated in Article 13 of the 

International Law Commission Articles on Responsibility of States for Internationally Wrongful Acts, the compatibility of an act with international law can be determined only by reference to the law in force at the time when the act occurred. In that context, it is important to distinguish between the relevant acts of Germany and those of Italy. The relevant German acts ⎯ which are described in paragraph 52 ⎯ occurred in 1943-1945, and it is, therefore, the international law of that time which is applicable to them. The relevant Italian acts ⎯ the denial of immunity and exercise of jurisdiction by the Italian courts ⎯ did not occur until the proceedings in the Italian courts took place. Since the claim before the Court concerns the actions of the Italian courts, it is the international law in force at the time of those proceedings which the Court has to apply. Moreover, as the Court has stated (in the context of the personal immunities accorded by international law to foreign ministers), the law of immunity is essentially procedural in nature (Arrest Warrant (Democratic Republic of Congo v. Belgium), I.C.J. Reports 2002, p. 25, para. 60). It regulates the exercise of jurisdiction in respect of particular conduct and is thus entirely distinct from the substantive law which determines whether that conduct is lawful or unlawful. For these reasons, the Court considers that it must examine and apply the law on State immunity as it existed at the time of the Italian proceedings, rather than that which existed in 1943-1945. 

59. The Parties also differ as to the scope and extent of the rule of State immunity. In that context, the Court notes that many States (including both Germany and Italy) now distinguish between acta jure gestionis, in respect of which they have limited the immunity which they claim for themselves and which they accord to others, and acta jure imperii. That approach has also been followed in the United Nations Convention and the European Convention (see also the draft Inter-American Convention on Jurisdictional Immunity of States drawn up by the Inter-American Juridical Committee of the Organization of American States in 1983 (ILM, Vol. 22, p. 292)). 

60. The Court is not called upon to address the question of how international law treats the issue of State immunity in respect of acta jure gestionis. The acts of the German armed forces and other State organs which were the subject of the proceedings in the Italian courts clearly constituted acta jure imperii. The Court notes that Italy, in response to a question posed by a member of the Court, recognized that those acts had to be characterized as acta jure imperii, notwithstanding that they were unlawful. The Court considers that the terms “jure imperii” and “jure gestionis” do not imply that the acts in question are lawful but refer rather to whether the acts in question fall to be assessed by reference to the law governing the exercise of sovereign power (jus imperii) or the law concerning non-sovereign activities of a State, especially private and commercial activities (jus gestionis). To the extent that this distinction is significant for determining whether or not a State is entitled to immunity from the jurisdiction of another State’s courts in respect of a particular act, it has to be applied before that jurisdiction can be exercised, whereas the legality or illegality of the act is something which can be determined only in the exercise of that jurisdiction. Although the present case is unusual in that the illegality of the acts at issue has been admitted by Germany at all stages of the proceedings, the Court considers that this fact does not alter the characterization of those acts as acta jure imperii. 

61. Both Parties agree that States are generally entitled to immunity in respect of acta jure imperii. That is the approach taken in the United Nations, European and draft Inter-American Conventions, the national legislation in those States which have adopted statutes on the subject and the jurisprudence of national courts. It is against that background that the Court must approach the question raised by the present proceedings, namely whether that immunity is applicable to acts committed by the armed forces of a State (and other organs of that State acting in co-operation with the armed forces) in the course of conducting an armed conflict. Germany maintains that immunity is applicable and that there is no relevant limitation on the immunity to which a State is entitled in respect of acta jure imperii. Italy, in its pleadings before the Court, maintains that Germany is not entitled to immunity in respect of the cases before the Italian courts for two reasons: first, that immunity as to acta jure imperii does not extend to torts or delicts occasioning death, personal injury or damage to property committed on the territory of the forum State, and, secondly, that, irrespective of where the relevant acts took place, Germany was not entitled to immunity because those acts involved the most serious violations of rules of international law of a peremptory character for which no alternative means of redress was available. The Court will consider each of Italy’s arguments in turn. 

2. Italy’s first argument: the territorial tort principle 
62. The essence of the first Italian argument is that customary international law has developed to the point where a State is no longer entitled to immunity in respect of acts occasioning death, personal injury or damage to property on the territory of the forum State, even if the act in question was performed jure imperii. Italy recognizes that this argument is applicable only to those of the claims brought before the Italian courts which concern acts that occurred in Italy and not to the cases of Italian military internees taken prisoner outside Italy and transferred to Germany or other territories outside Italy as forced labour. In support of its argument Italy points to the adoption of Article 11 of the European Convention and Article 12 of the United Nations Convention and to the fact that nine of the ten States it identified which have adopted legislation specifically dealing with State immunity (the exception being Pakistan) have enacted provisions similar to those in the two Conventions. Italy acknowledges that the European Convention contains a provision to the effect that the Convention is not applicable to the acts of foreign armed forces (Article 31) but maintains that this provision is merely a saving clause aimed primarily at avoiding conflicts between the Convention and instruments regulating the status of visiting forces present with the consent of the territorial sovereign and that it does not show that States are entitled to immunity in respect of the acts of their armed forces in another State. Italy dismisses the significance of certain statements (discussed in paragraph 69 below) made during the process of adoption of the United Nations Convention suggesting that that Convention did not apply to the acts of armed forces. Italy also notes that two of the national statutes (those of the United Kingdom and Singapore) are not applicable to the acts of foreign armed forces but argues that the other seven (those of Argentina, Australia, Canada, Israel, Japan, South Africa and the United States of America) amount to significant State practice asserting jurisdiction over torts occasioned by foreign armed forces. 

63. Germany maintains that, in so far as they deny a State immunity in respect of acta jure imperii, neither Article 11 of the European Convention, nor Article 12 of the United Nations Convention reflects customary international law. It contends that, in any event, they are irrelevant to the present proceedings, because neither provision was intended to apply to the acts of armed forces. Germany also points to the fact that, with the exception of the Italian cases and the Distomo case in Greece, no national court has ever held that a State was not entitled to immunity in respect of acts of its armed forces, in the context of an armed conflict and that, by contrast, the courts in several States have expressly declined jurisdiction in such cases on the ground that the respondent State was entitled to immunity. 

* 

64. The Court begins by observing that the notion that State immunity does not extend to civil proceedings in respect of acts committed on the territory of the forum State causing death, personal injury or damage to property originated in cases concerning road traffic accidents and other “insurable risks”. The limitation of immunity recognized by some national courts in such cases was treated as confined to acta jure gestionis (see, e.g., the judgment of the Supreme Court of Austria in Holubek v. Government of the United States of America (Juristische Blätter (Wien), Vol. 84, 1962, p. 43; ILR, Vol. 40, p. 73)). The Court notes, however, that none of the national legislation which provides for a “territorial tort exception” to immunity expressly distinguishes between acta jure gestionis and acta jure imperii. The Supreme Court of Canada expressly rejected the suggestion that the exception in the Canadian legislation was subject to such a distinction (Schreiber v. Federal Republic of Germany, [2002] Supreme Court Reports (SCR), Vol. 3, p. 269, paras. 33-36). Nor is such a distinction featured in either Article 11 of the European Convention or Article 12 of the United Nations Convention. The International Law Commission’s commentary on the text of what became Article 12 of the United Nations Convention makes clear that this was a deliberate choice and that the provision was not intended to be restricted to acta jure gestionis (Yearbook of the International Law Commission, 1991, Vol. II (2), p. 45, para. 8). Germany has not, however, been alone in suggesting that, in so far as it was intended to apply to acta jure imperii, Article 12 was not representative of customary international law. In criticizing the International Law Commission’s draft of what became Article 12, China commented in 1990 that “the article had gone even further than the restrictive doctrine, for it made no distinction between sovereign acts and private law acts” (United Nations doc. A/C.6/45/SR.25, p. 2) and the United States, commenting in 2004 on the draft United Nations Convention, stated that Article 12 “must be interpreted and applied consistently with the time-honoured distinction between acts jure imperii and acts jure gestionis” since to extend jurisdiction without regard to that distinction “would be contrary to the existing principles of international law” (United Nations doc. A/C.6/59/SR.13, p. 10, para. 63). 

65. The Court considers that it is not called upon in the present proceedings to resolve the question whether there is in customary international law a “tort exception” to State immunity applicable to acta jure imperii in general. The issue before the Court is confined to acts committed on the territory of the forum State by the armed forces of a foreign State, and other organs of State working in co-operation with those armed forces, in the course of conducting an armed conflict. 

66. The Court will first consider whether the adoption of Article 11 of the European Convention or Article 12 of the United Nations Convention affords any support to Italy’s contention that States are no longer entitled to immunity in respect of the type of acts specified in the preceding paragraph. As the Court has already explained (see paragraph 54 above), neither Convention is in force between the Parties to the present case. The provisions of these Conventions are, therefore, relevant only in so far as their provisions and the process of their adoption and implementation shed light on the content of customary international law. 

67. Article 11 of the European Convention states the territorial tort principle in broad terms, 

“A Contracting State cannot claim immunity from the jurisdiction of a court of another Contracting State in proceedings which relate to redress for injury to the person or damage to tangible property, if the facts which occasioned the injury or damage occurred in the territory of the State of the forum, and if the author of the injury or damage was present in that territory at the time when those facts occurred.” 

That provision must, however, be read in the light of Article 31, which provides, 

“Nothing in this Convention shall affect any immunities or privileges enjoyed by a Contracting State in respect of anything done or omitted to be done by, or in relation to, its armed forces when on the territory of another Contracting State.” 

Although one of the concerns which Article 31 was intended to address was the relationship between the Convention and the various agreements on the status of visiting forces, the language of Article 31 makes clear that it is not confined to that matter and excludes from the scope of the Convention all proceedings relating to acts of foreign armed forces, irrespective of whether those forces are present in the territory of the forum with the consent of the forum State and whether their acts take place in peacetime or in conditions of armed conflict. The Explanatory Report on the Convention, which contains a detailed commentary prepared as part of the negotiating process, states in respect of Article 31, 

“The Convention is not intended to govern situations which may arise in the event of armed conflict; nor can it be invoked to resolve problems which may arise between allied States as a result of the stationing of forces. These problems are generally dealt with by special agreements (cf. Article 33). 

. . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 

[Article 31] prevents the Convention being interpreted as having any influence upon these matters.” (Paragraph 116; emphasis added.) 

68. The Court agrees with Italy that Article 31 takes effect as a “saving clause”, with the result that the immunity of a State for the acts of its armed forces falls entirely outside the Convention and has to be determined by reference to customary international law. The consequence, however, is that the inclusion of the “territorial tort principle” in Article 11 of the Convention cannot be treated as support for the argument that a State is not entitled to immunity 

for torts committed by its armed forces. As the Explanatory Report states, the effect of Article 31 is that the Convention has no influence upon that question. Courts in Belgium (judgment of the Court of First Instance of Ghent in Botelberghe v. German State, 18 February 2000), Ireland (judgment of the Supreme Court in McElhinney v. Williams, 15 December 1995, [1995] 3 Irish Reports 382; ILR, Vol. 104, p. 691), Slovenia (case No. Up-13/99, Constitutional Court, para. 13), Greece (Margellos v. Federal Republic of Germany, case No. 6/2002; ILR, Vol. 129, p. 529) and Poland (Judgment of the Supreme Court of Poland, Natoniewski v. Federal Republic of Germany, Polish Yearbook of International Law, Vol. XXX, 2010, p. 299) have concluded that Article 31 means that the immunity of a State for torts committed by its armed forces is unaffected by Article 11 of the Convention. 

69. Article 12 of the United Nations Convention provides, 

“Unless otherwise agreed between the States concerned, a State cannot invoke immunity from jurisdiction before a court of another State which is otherwise competent in a proceeding which relates to pecuniary compensation for death or injury to the person, or damage to or loss of tangible property, caused by an act or omission which is alleged to be attributable to the State, if the act or omission occurred in whole or in part in the territory of that other State and if the author of the act or omission was present in that territory at the time of the act or omission.” 

Unlike the European Convention, the United Nations Convention contains no express provision excluding the acts of armed forces from its scope. However, the International Law Commission’s commentary on the text of Article 12 states that that provision does not apply to “situations involving armed conflicts” (Yearbook of the International Law Commission, 1991, Vol. II (2), p. 46, para. 10). Moreover, in presenting to the Sixth Committee of the General Assembly the Report of the Ad Hoc Committee on Jurisdictional Immunities of States and Their Property (United Nations doc. A/59/22), the Chairman of the Ad Hoc Committee stated that the draft Convention had been prepared on the basis of a general understanding that military activities were not covered (United Nations doc. A/C.6/59/SR.13, p. 6, para. 36). 

No State questioned this interpretation. Moreover, the Court notes that two of the States which have so far ratified the Convention, Norway and Sweden, made declarations in identical terms stating their understanding that “the Convention does not apply to military activities, including the activities of armed forces during an armed conflict, as those terms are understood under international humanitarian law, and activities undertaken by military forces of a State in the exercise of their official duties” (United Nations doc. C.N.280.2006.TREATIES-2 and United Nations doc. C.N.912.2009.TREATIES-1). In the light of these various statements, the Court concludes that the inclusion in the Convention of Article 12 cannot be taken as affording any support to the contention that customary international law denies State immunity in tort proceedings relating to acts occasioning death, personal injury or damage to property committed in the territory of the forum State by the armed forces and associated organs of another State in the context of an armed conflict. 
70. Turning to State practice in the form of national legislation, the Court notes that nine of the ten States referred to by the Parties which have legislated specifically for the subject of State immunity have adopted provisions to the effect that a State is not entitled to immunity in respect of torts occasioning death, personal injury or damage to property occurring on the territory of the forum State (United States of America Foreign Sovereign Immunities Act 1976, 28 USC, Section 1605 (a) (5); United Kingdom State Immunity Act 1978, Section 5; South Africa Foreign States Immunities Act 1981, Section 6; Canada State Immunity Act 1985, Section 6; Australia Foreign States Immunities Act 1985, Section 13; Singapore State Immunity Act 1985, Section 7; Argentina Law No. 24.488 (Statute on the Immunity of Foreign States before Argentine Tribunals) 1995, Article 2 (e); Israel Foreign State Immunity Law 2008, Section 5; and Japan, Act on the Civil Jurisdiction of Japan with respect to a Foreign State, 2009, Article 10). Only Pakistan’s State Immunity Ordinance 1981 contains no comparable provision. 

71. Two of these statutes (the United Kingdom State Immunity Act 1978, Section 16 (2) and the Singapore State Immunity Act 1985, Section 19 (2) (a)) contain provisions that exclude proceedings relating to the acts of foreign armed forces from their application. The corresponding provisions in the Canadian, Australian and Israeli statutes exclude only the acts of visiting forces present with the consent of the host State or matters covered by legislation regarding such visiting forces (Canada State Immunity Act 1985, Section 16; Australia Foreign States Immunities Act 1985, Section 6; Israel Foreign State Immunity Law 2008, Section 22). The legislation of Argentina, South Africa and Japan contains no exclusion clause. However, the Japanese statute (in Article 3) states that its provisions “shall not affect the privileges or immunities enjoyed by a foreign State . . . based on treaties or the established international law”. 

The United States Foreign Sovereign Immunities Act 1976 contains no provision specifically addressing claims relating to the acts of foreign armed forces but its provision that there is no immunity in respect of claims “in which money damages are sought against a foreign State for personal injury or death, or damage to or loss of property, occurring in the United States and caused by the tortious act or omission of that foreign State” (Sec. 1605 (a) (5)) is subject to an exception for “any claim based upon the exercise or performance or the failure to exercise or perform a discretionary function regardless of whether the discretion be abused” (Sec. 1605 (a) (5) (A)). Interpreting this provision, which has no counterpart in the legislation of other States, a court in the United States has held that a foreign State whose agents committed an assassination in the United States was not entitled to immunity (Letelier v. Republic of Chile (1980) Federal Supplement (F. Supp.), Vol. 488, p. 665; ILR, Vol. 63, p. 378 (United States District Court, District of Columbia)). However, the Court is not aware of any case in the United States where the courts have been called upon to apply this provision to acts performed by the armed forces and associated organs of foreign States in the course of an armed conflict. 

- 31 - Indeed, in none of the seven States in which the legislation contains no general exclusion for the acts of armed forces, have the courts been called upon to apply that legislation in a case involving the armed forces of a foreign State, and associated organs of State, acting in the context of an armed conflict. 

72. The Court next turns to State practice in the form of the judgments of national courts regarding State immunity in relation to the acts of armed forces. The question whether a State is entitled to immunity in proceedings concerning torts allegedly committed by its armed forces when stationed on or visiting the territory of another State, with the consent of the latter, has been considered by national courts on a number of occasions. Decisions of the courts of Egypt (Bassionni Amrane v. John, Gazette des Tribunaux mixtes d’Egypte, January 1934, p. 108; Annual Digest, Vol. 7, p. 187), Belgium (S.A. Eau, gaz, électricité et applications v. Office d’Aide Mutuelle, Cour d’Appel, Brussels, Pasicrisie belge, 1957, Vol. 144, 2nd part, p. 88; ILR, Vol. 23, p. 205) and Germany (Immunity of the United Kingdom, Court of Appeal of Schleswig, Jahrbuch für Internationales Recht, Vol. 7, 1957, p. 400; ILR, Vol. 24, p. 207) are earlier examples of national courts according immunity where the acts of foreign armed forces were characterized as acta jure imperii. Since then, several national courts have held that a State is immune with respect to damage caused by warships (United States of America v. Eemshaven Port Authority, Supreme Court of the Netherlands, Nederlandse Jurisprudentie, 2001, No. 567; ILR, Vol. 127, p. 225; Allianz Via Insurance v. United States of America (1999), Cour d’Appel, Aix-en-Provence, 2nd Chamber, judgment of 3 September 1999, ILR, Vol. 127, p. 148) or military exercises (FILT-CGIL Trento v. United States of America, Italian Court of Cassation, Rivista di diritto internazionale, Vol. 83, 2000, p. 1155; ILR, Vol. 128, p. 644). The United Kingdom courts have held that customary international law required immunity in proceedings for torts committed by foreign armed forces on United Kingdom territory if the acts in question were acta jure imperii (Littrell v. United States of America (No. 2), Court of Appeal, [1995] 1 Weekly Law Reports (WLR) 82; ILR, Vol. 100, p. 438; Holland v. Lampen-Wolfe, House of Lords [2000] 1 WLR 1573; ILR, Vol. 119, p. 367). 

The Supreme Court of Ireland held that international law required that a foreign State be accorded immunity in respect of acts jure imperii carried out by members of its armed forces even when on the territory of the forum State without the forum State’s permission (McElhinney v. Williams, [1995] 3 Irish Reports 382; ILR, Vol. 104, p. 691). The Grand Chamber of the European Court of Human Rights later held that this decision reflected a widely held view of international law so that the grant of immunity could not be regarded as incompatible with the European Convention on Human Rights (McElhinney v. Ireland [GC], Application No. 31253/96, Judgment of 21 November 2001, ECHR Reports 2001-XI, p. 39; ILR, Vol. 123, p. 73, para. 38). 

While not directly concerned with the specific issue which arises in the present case, these judicial decisions, which do not appear to have been contradicted in any other national court judgments, suggest that a State is entitled to immunity in respect of acta jure imperii committed by its armed forces on the territory of another State. 

73. The Court considers, however, that for the purposes of the present case the most pertinent State practice is to be found in those national judicial decisions which concerned the question whether a State was entitled to immunity in proceedings concerning acts allegedly committed by its armed forces in the course of an armed conflict. All of those cases, the facts of 

which are often very similar to those of the cases before the Italian courts, concern the events of the Second World War. In this context, the Cour de cassation in France has consistently held that Germany was entitled to immunity in a series of cases brought by claimants who had been deported from occupied French territory during the Second World War (No. 02-45961, 16 December 2003, Bull. civ., 2003, I, No. 258, p. 206 (the Bucheron case); No. 03-41851, 2 June 2004, Bull. civ., 2004, I, No. 158, p. 132 (the X case) and No. 04-47504, 3 January 2006 (the Grosz case)). The Court also notes that the European Court of Human Rights held in Grosz v. France (Application No. 14717/06, Decision of 16 June 2009) that France had not contravened the European Convention on Human Rights in the proceedings which were the subject of the 2006 Cour de cassation judgment (Judgment 04-47504), because the Cour de cassation had given effect to an immunity required by international law. 

74. The highest courts in Slovenia and Poland have also held that Germany was entitled to immunity in respect of unlawful acts perpetrated on their territory by its armed forces during the Second World War. In 2001 the Constitutional Court of Slovenia ruled that Germany was entitled to immunity in an action brought by a claimant who had been deported to Germany during the German occupation and that the Supreme Court of Slovenia had not acted arbitrarily in upholding that immunity (Case No. Up-13/99, Judgment of 8 March 2001). The Supreme Court of Poland held, in Natoniewski v. Federal Republic of Germany (Judgment of 29 October 2010, Polish Yearbook of International Law, Vol. XXX, 2010, p. 299), that Germany was entitled to immunity in an action brought by a claimant who in 1944 had suffered injuries when German forces burned his village in occupied Poland and murdered several hundred of its inhabitants. The Supreme Court, after an extensive review of the decisions in Ferrini, Distomo and Margellos, as well as the provisions of the European Convention and the United Nations Convention and a range of other materials, concluded that States remained entitled to immunity in respect of torts allegedly committed by their armed forces in the course of an armed conflict. Judgments by lower courts in Belgium (Judgment of the Court of First Instance of Ghent in 2000 in Botelberghe v. German State), Serbia (Judgment of the Court of First Instance of Leskovac, 1 November 2001) and Brazil (Barreto v. Federal Republic of Germany, Federal Court, Rio de Janeiro, Judgment of 9 July 2008 holding Germany immune in proceedings regarding the sinking of a Brazilian fishing vessel by a German submarine in Brazilian waters) have also held that Germany was immune in actions for acts of war committed on their territory or in their waters. 

75. Finally, the Court notes that the German courts have also concluded that the territorial tort principle did not remove a State’s entitlement to immunity under international law in respect of acts committed by its armed forces, even where those acts took place on the territory of the forum State (Judgment of the Federal Supreme Court of 26 June 2003 (Greek citizens v. Federal Republic of Germany, case No. III ZR 245/98, NJW, 2003, p. 3488; ILR, Vol. 129, p. 556), declining to give effect in Germany to the Greek judgment in the Distomo case on the ground that it had been given in breach of Germany’s entitlement to immunity). 

76. The only State in which there is any judicial practice which appears to support the Italian argument, apart from the judgments of the Italian courts which are the subject of the present proceedings, is Greece. The judgment of the Hellenic Supreme Court in the Distomo case in 2000 contains an extensive discussion of the territorial tort principle without any suggestion that it does not extend to the acts of armed forces during an armed conflict. However, the Greek Special Supreme Court, in its judgment in Margellos v. Federal Republic of Germany (case No. 6/2002) (ILR, Vol. 129, p. 525), repudiated the reasoning of the Supreme Court in Distomo and held that Germany was entitled to immunity. In particular, the Special Supreme Court held that the territorial tort principle was not applicable to the acts of the armed forces of a State in the conduct of armed conflict. While that judgment does not alter the outcome in the Distomo case, a matter considered below, Greece has informed the Court that courts and other bodies in Greece faced with the same issue of whether immunity is applicable to torts allegedly committed by foreign armed forces in Greece are required to follow the stance taken by the Special Supreme Court in its decision in Margellos unless they consider that customary international law has changed since the Margellos judgment. Germany has pointed out that, since the judgment in Margellos was given, no Greek court has denied immunity in proceedings brought against Germany in respect of torts allegedly committed by German armed forces during the Second World War and in a 2009 decision (Decision 853/2009), the Supreme Court, although deciding the case on a different ground, approved the reasoning in Margellos. In view of the judgment in Margellos and the dictum in the 2009 case, as well as the decision of the Greek Government not to permit enforcement of the Distomo judgment in Greece itself and the Government’s defence of that decision before the European Court of Human Rights in Kalogeropoulou and others v. Greece and Germany (Application No. 59021/00, Decision of 12 December 2002, ECHR Reports 2002-X, p. 417; ILR, Vol. 129, p. 537), the Court concludes that Greek State practice taken as a whole actually contradicts, rather than supports, Italy’s argument. 

77. In the Court’s opinion, State practice in the form of judicial decisions supports the proposition that State immunity for acta jure imperii continues to extend to civil proceedings for acts occasioning death, personal injury or damage to property committed by the armed forces and other organs of a State in the conduct of armed conflict, even if the relevant acts take place on the territory of the forum State. That practice is accompanied by opinio juris, as demonstrated by the positions taken by States and the jurisprudence of a number of national courts which have made clear that they considered that customary international law required immunity. The almost complete absence of contrary jurisprudence is also significant, as is the absence of any statements by States in connection with the work of the International Law Commission regarding State immunity and the adoption of the United Nations Convention or, so far as the Court has been able to discover, in any other context asserting that customary international law does not require immunity in such cases. 

78. In light of the foregoing, the Court considers that customary international law continues to require that a State be accorded immunity in proceedings for torts allegedly committed on the territory of another State by its armed forces and other organs of State in the course of conducting an armed conflict. That conclusion is confirmed by the judgments of the European Court of Human Rights to which the Court has referred (see paragraphs 72, 73 and 76). 

79. The Court therefore concludes that, contrary to what had been argued by Italy in the present proceedings, the decision of the Italian courts to deny immunity to Germany cannot be justified on the basis of the territorial tort principle. 

3. Italy’s second argument: the subject-matter and circumstances of the claims in the Italian courts 
80. Italy’s second argument, which, unlike its first argument, applies to all of the claims brought before the Italian courts, is that the denial of immunity was justified on account of the particular nature of the acts forming the subject-matter of the claims before the Italian courts and the circumstances in which those claims were made. There are three strands to this argument. First, Italy contends that the acts which gave rise to the claims constituted serious violations of the principles of international law applicable to the conduct of armed conflict, amounting to war crimes and crimes against humanity. Secondly, Italy maintains that the rules of international law thus contravened were peremptory norms (jus cogens). Thirdly, Italy argues that the claimants having been denied all other forms of redress, the exercise of jurisdiction by the Italian courts was necessary as a matter of last resort. The Court will consider each of these strands in turn, while recognizing that, in the oral proceedings, Italy also contended that its courts had been entitled to deny State immunity because of the combined effect of these three strands. 

A. The gravity of the violations 
81. The first strand is based upon the proposition that international law does not accord immunity to a State, or at least restricts its right to immunity, when that State has committed serious violations of the law of armed conflict (international humanitarian law as it is more commonly termed today, although the term was not used in 1943-1945). In the present case, the Court has already made clear (see paragraph 52 above) that the actions of the German armed forces and other organs of the German Reich giving rise to the proceedings before the Italian courts were serious violations of the law of armed conflict which amounted to crimes under international law. The question is whether that fact operates to deprive Germany of an entitlement to immunity. 

82. At the outset, however, the Court must observe that the proposition that the availability of immunity will be to some extent dependent upon the gravity of the unlawful act presents a logical problem. Immunity from jurisdiction is an immunity not merely from being subjected to an adverse judgment but from being subjected to the trial process. It is, therefore, necessarily preliminary in nature. Consequently, a national court is required to determine whether or not a foreign State is entitled to immunity as a matter of international law before it can hear the merits of the case brought before it and before the facts have been established. If immunity were to be dependent upon the State actually having committed a serious violation of international human rights law or the law of armed conflict, then it would become necessary for the national court to hold an enquiry into the merits in order to determine whether it had jurisdiction. If, on the other hand, the mere allegation that the State had committed such wrongful acts were to be sufficient to deprive the State of its entitlement to immunity, immunity could, in effect be negated simply by skilful construction of the claim. 

83. That said, the Court must nevertheless inquire whether customary international law has developed to the point where a State is not entitled to immunity in the case of serious violations of human rights law or the law of armed conflict. Apart from the decisions of the Italian courts which are the subject of the present proceedings, there is almost no State practice which might be considered to support the proposition that a State is deprived of its entitlement to immunity in such a case. Although the Hellenic Supreme Court in the Distomo case adopted a form of that proposition, the Special Supreme Court in Margellos repudiated that approach two years later. As the Court has noted in paragraph 76 above, under Greek law it is the stance adopted in Margellos which must be followed in later cases unless the Greek courts find that there has been a change in customary international law since 2002, which they have not done. As with the territorial tort principle, the Court considers that Greek practice, taken as a whole, tends to deny that the proposition advanced by Italy has become part of customary international law. 

84. In addition, there is a substantial body of State practice from other countries which demonstrates that customary international law does not treat a State’s entitlement to immunity as dependent upon the gravity of the act of which it is accused or the peremptory nature of the rule which it is alleged to have violated. 

85. That practice is particularly evident in the judgments of national courts. Arguments to the effect that international law no longer required State immunity in cases of allegations of serious violations of international human rights law, war crimes or crimes against humanity have been rejected by the courts in Canada (Bouzari v. Islamic Republic of Iran, Court of Appeal of Ontario, (2004) Dominion Law Reports (DLR) 4th Series, Vol. 243, p. 406; ILR, Vol. 128, p. 586; allegations of torture), France (Judgment of the Court of Appeal of Paris, 9 September 2002, and Cour de cassation, No. 02-45961, 16 December 2003, Bull. civ., 2003, I, No. 258, p. 206 (the Bucheron case); Cour de cassation, No. 03-41851, 2 June 2004, Bull. civ., 2004, I, No. 158, p. 132 (the X case) and Cour de cassation, No. 04-47504, 3 January 2006 (the Grosz case); allegations of crimes against humanity), Slovenia (case No. Up-13/99, Constitutional Court of Slovenia; allegations of war crimes and crimes against humanity), New Zealand (Fang v. Jiang, High Court, [2007] New Zealand Administrative Reports (NZAR), p. 420; ILR Vol. 141, p. 702; allegations of torture), Poland (Natoniewski, Supreme Court, 2010, Polish Yearbook of International Law, Vol. XXX, 2010, p. 299; allegations of war crimes and crimes against humanity) and the United Kingdom (Jones v. Saudi Arabia, House of Lords [2007] 1 Appeal Cases (AC) 270; ILR, Vol. 129, p. 629; allegations of torture). 

86. The Court notes that, in its response to a question posed by a Member of the Court, Italy itself appeared to demonstrate uncertainty about this aspect of its case. Italy commented, 

“Italy is aware of the view according to which war crimes and crimes against humanity could not be considered to be sovereign acts for which the State is entitled to invoke the defence of sovereign immunity . . . While Italy acknowledges that in this area the law of State immunity is undergoing a process of change, it also recognizes that it is not clear at this stage whether this process will result in a new general exception to immunity ⎯ namely a rule denying immunity with respect to every claim for compensation arising out [of] international crimes.” 

A similar uncertainty is evident in the orders of the Italian Court of Cassation in Mantelli and Maietta (Orders of 29 May 2008). 

87. The Court does not consider that the United Kingdom judgment in Pinochet (No. 3) ([2000] 1 AC 147; ILR, Vol. 119, p. 136) is relevant, notwithstanding the reliance placed on that judgment by the Italian Court of Cassation in Ferrini. Pinochet concerned the immunity of a former Head of State from the criminal jurisdiction of another State, not the immunity of the State itself in proceedings designed to establish its liability to damages. The distinction between the immunity of the official in the former type of case and that of the State in the latter case was emphasized by several of the judges in Pinochet (Lord Hutton at pp. 254 and 264, Lord Millett at p. 278 and Lord Phillips at pp. 280-281). In its later judgment in Jones v. Saudi Arabia ([2007] 1 AC 270; ILR, Vol. 129, p. 629), the House of Lords further clarified this distinction, Lord Bingham describing the distinction between criminal and civil proceedings as “fundamental to the decision” in Pinochet (para. 32). Moreover, the rationale for the judgment in Pinochet was based upon the specific language of the 1984 United Nations Convention against Torture, which has no bearing on the present case. 

88. With reference to national legislation, Italy referred to an amendment to the United States Foreign Sovereign Immunities Act, first adopted in 1996. That amendment withdraws immunity for certain specified acts (for example, torture and extra-judicial killings) if allegedly performed by a State which the United States Government has “designated as a State sponsor of terrorism” (28 USC 1605A). The Court notes that this amendment has no counterpart in the legislation of other States. None of the States which has enacted legislation on the subject of State immunity has made provision for the limitation of immunity on the grounds of the gravity of the acts alleged. 

89. It is also noticeable that there is no limitation of State immunity by reference to the gravity of the violation or the peremptory character of the rule breached in the European Convention, the United Nations Convention or the draft Inter-American Convention. The absence of any such provision from the United Nations Convention is particularly significant, because the question whether such a provision was necessary was raised at the time that the text of what became the Convention was under consideration. In 1999 the International Law Commission established a Working Group which considered certain developments in practice regarding some issues of State immunity which had been identified by the Sixth Committee of the General Assembly. In an appendix to its report, the Working Group referred, as an additional matter, to developments regarding claims “in the case of death or personal injury resulting from acts of a State in violation of human rights norms having the character of jus cogens” and stated that this issue was one which should not be ignored, although it did not recommend any amendment to the text of the International Law Commission Articles (Yearbook of the International Law Commission, 1999, Vol. II (2), pp. 171-172). The matter was then considered by the Working Group established by the Sixth Committee of the General Assembly, which reported later in 1999 that it had decided not to take up the matter as “it did not seem to be ripe enough for the Working Group to engage in a codification exercise over it” and commented that it was for the Sixth 

Committee to decide what course of action, if any, should be taken (United Nations doc. A/C.6/54/L.12, p. 7, para. 47). During the subsequent debates in the Sixth Committee no State suggested that a jus cogens limitation to immunity should be included in the Convention. The Court considers that this history indicates that, at the time of adoption of the United Nations Convention in 2004, States did not consider that customary international law limited immunity in the manner now suggested by Italy. 

90. The European Court of Human Rights has not accepted the proposition that States are no longer entitled to immunity in cases regarding serious violations of international humanitarian law or human rights law. In 2001, the Grand Chamber of that Court, by the admittedly narrow majority of nine to eight, concluded that, 

“Notwithstanding the special character of the prohibition of torture in international law, the Court is unable to discern in the international instruments, judicial authorities or other materials before it any firm basis for concluding that, as a matter of international law, a State no longer enjoys immunity from civil suit in the courts of another State where acts of torture are alleged.” (Al-Adsani v. United Kingdom [GC], Application No. 35763/97, Judgment of 21 November 2001, ECHR Reports 2001-XI, p. 101, para. 61; ILR, Vol. 123, p. 24.) 

The following year, in Kalogeropoulou and others v. Greece and Germany, the European Court of Human Rights rejected an application relating to the refusal of the Greek Government to permit enforcement of the Distomo judgment and said that, 

“The Court does not find it established, however, that there is yet acceptance in international law of the proposition that States are not entitled to immunity in respect of civil claims for damages brought against them in another State for crimes against humanity.” (Application No. 59021/00, Decision of 12 December 2002, ECHR Reports 2002-X, p. 417; ILR, Vol. 129, p. 537.) 

91. The Court concludes that, under customary international law as it presently stands, a State is not deprived of immunity by reason of the fact that it is accused of serious violations of international human rights law or the international law of armed conflict. In reaching that conclusion, the Court must emphasize that it is addressing only the immunity of the State itself from the jurisdiction of the courts of other States; the question of whether, and if so to what extent, immunity might apply in criminal proceedings against an official of the State is not in issue in the present case. 

B. The relationship between jus cogens and the rule of State immunity 
92. The Court now turns to the second strand in Italy’s argument, which emphasizes the jus cogens status of the rules which were violated by Germany during the period 1943-1945. This strand of the argument rests on the premise that there is a conflict between jus cogens rules forming part of the law of armed conflict and according immunity to Germany. Since jus cogens rules 

always prevail over any inconsistent rule of international law, whether contained in a treaty or in customary international law, so the argument runs, and since the rule which accords one State immunity before the courts of another does not have the status of jus cogens, the rule of immunity must give way. 

93. This argument therefore depends upon the existence of a conflict between a rule, or rules, of jus cogens, and the rule of customary law which requires one State to accord immunity to another. In the opinion of the Court, however, no such conflict exists. Assuming for this purpose that the rules of the law of armed conflict which prohibit the murder of civilians in occupied territory, the deportation of civilian inhabitants to slave labour and the deportation of prisoners of war to slave labour are rules of jus cogens, there is no conflict between those rules and the rules on State immunity. The two sets of rules address different matters. The rules of State immunity are procedural in character and are confined to determining whether or not the courts of one State may exercise jurisdiction in respect of another State. They do not bear upon the question whether or not the conduct in respect of which the proceedings are brought was lawful or unlawful. That is why the application of the contemporary law of State immunity to proceedings concerning events which occurred in 1943-1945 does not infringe the principle that law should not be applied retrospectively to determine matters of legality and responsibility (as the Court has explained in paragraph 58 above). For the same reason, recognizing the immunity of a foreign State in accordance with customary international law does not amount to recognizing as lawful a situation created by the breach of a jus cogens rule, or rendering aid and assistance in maintaining that situation, and so cannot contravene the principle in Article 41 of the International Law Commission’s Articles on State Responsibility. 

94. In the present case, the violation of the rules prohibiting murder, deportation and slave labour took place in the period 1943-1945. The illegality of these acts is openly acknowledged by all concerned. The application of rules of State immunity to determine whether or not the Italian courts have jurisdiction to hear claims arising out of those violations cannot involve any conflict with the rules which were violated. Nor is the argument strengthened by focusing upon the duty of the wrongdoing State to make reparation, rather than upon the original wrongful act. The duty to make reparation is a rule which exists independently of those rules which concern the means by which it is to be effected. The law of State immunity concerns only the latter; a decision that a foreign State is immune no more conflicts with the duty to make reparation than it does with the rule prohibiting the original wrongful act. Moreover, against the background of a century of practice in which almost every peace treaty or post-war settlement has involved either a decision not to require the payment of reparations or the use of lump sum settlements and set-offs, it is difficult to see that international law contains a rule requiring the payment of full compensation to each and every individual victim as a rule accepted by the international community of States as a whole as one from which no derogation is permitted. 

95. To the extent that it is argued that no rule which is not of the status of jus cogens may be applied if to do so would hinder the enforcement of a jus cogens rule, even in the absence of a direct conflict, the Court sees no basis for such a proposition. A jus cogens rule is one from which 

no derogation is permitted but the rules which determine the scope and extent of jurisdiction and when that jurisdiction may be exercised do not derogate from those substantive rules which possess jus cogens status, nor is there anything inherent in the concept of jus cogens which would require their modification or would displace their application. The Court has taken that approach in two cases, notwithstanding that the effect was that a means by which a jus cogens rule might be enforced was rendered unavailable. In Armed Activities, it held that the fact that a rule has the status of jus cogens does not confer upon the Court a jurisdiction which it would not otherwise possess (Armed Activities on the Territory of the Congo (New Application: 2002), Judgment, I.C.J. Reports 2006, p. 6, paras. 64 and 125). In Arrest Warrant, the Court held, albeit without express reference to the concept of jus cogens, that the fact that a Minister for Foreign Affairs was accused of criminal violations of rules which undoubtedly possess the character of jus cogens did not deprive the Democratic Republic of the Congo of the entitlement which it possessed as a matter of customary international law to demand immunity on his behalf (Arrest Warrant of 11 April 2000 (Democratic Republic of Congo v. Belgium), Judgment, I.C.J. Reports 2002, p. 3, paras. 58 and 78). The Court considers that the same reasoning is applicable to the application of the customary international law regarding the immunity of one State from proceedings in the courts of another. 

96. In addition, this argument about the effect of jus cogens displacing the law of State immunity has been rejected by the national courts of the United Kingdom (Jones v. Saudi Arabia, House of Lords, [2007] 1 AC 270; ILR, Vol. 129, p. 629), Canada (Bouzari v. Islamic Republic of Iran, Court of Appeal of Ontario, DLR, 4th Series, Vol. 243, p. 406; ILR, Vol. 128, p. 586), Poland (Natoniewski, Supreme Court, Polish Yearbook of International Law, Vol. XXX, 2010, p. 299), Slovenia (case No. Up-13/99, Constitutional Court of Slovenia), New Zealand (Fang v. Jiang, High Court, [2007] NZAR p. 420; ILR, Vol. 141, p. 702), and Greece (Margellos, Special Supreme Court, ILR, Vol. 129, p. 525), as well as by the European Court of Human Rights in Al-Adsani v. United Kingdom and Kalogeropoulou and others v. Greece and Germany (which are discussed in paragraph 90 above), in each case after careful consideration. The Court does not consider the judgment of the French Cour de cassation of 9 March 2011 in La Réunion aérienne v. Libyan Arab Jamahiriya (No. 09-14743, 9 March 2011, Bull. civ., March 2011, No. 49, p. 49) as supporting a different conclusion. The Cour de cassation in that case stated only that, even if a jus cogens norm could constitute a legitimate restriction on State immunity, such a restriction could not be justified on the facts of that case. It follows, therefore, that the judgments of the Italian courts which are the subject of the present proceedings are the only decisions of national courts to have accepted the reasoning on which this part of Italy’s second argument is based. Moreover, none of the national legislation on State immunity considered in paragraphs 70-71 above, has limited immunity in cases where violations of jus cogens are alleged. 

97. Accordingly, the Court concludes that even on the assumption that the proceedings in the Italian courts involved violations of jus cogens rules, the applicability of the customary international law on State immunity was not affected. 

C. The “last resort” argument 
98. The third and final strand of the Italian argument is that the Italian courts were justified in denying Germany the immunity to which it would otherwise have been entitled, because all other attempts to secure compensation for the various groups of victims involved in the Italian proceedings had failed. Germany’s response is that in the aftermath of the Second World War it made considerable financial and other sacrifices by way of reparation in the context of a complex series of inter-State arrangements under which, reflecting the economic realities of the time, no Allied State received compensation for the full extent of the losses which its people had suffered. It also points to the payments which it made to Italy under the terms of the two 1961 Agreements and to the payments made more recently under the 2000 Federal Law to various Italians who had been unlawfully deported to forced labour in Germany. Italy maintains, however, that large numbers of Italian victims were nevertheless left without any compensation. 

* 

99. The Court notes that Germany has taken significant steps to ensure that a measure of reparation was made to Italian victims of war crimes and crimes against humanity. Nevertheless, Germany decided to exclude from the scope of its national compensation scheme most of the claims by Italian military internees on the ground that prisoners of war were not entitled to compensation for forced labour (see paragraph 26 above). The overwhelming majority of Italian military internees were, in fact, denied treatment as prisoners of war by the Nazi authorities. Notwithstanding that history, in 2001 the German Government determined that those internees were ineligible for compensation because they had had a legal entitlement to prisoner-of-war status. The Court considers that it is a matter of surprise ⎯ and regret ⎯ that Germany decided to deny compensation to a group of victims on the ground that they had been entitled to a status which, at the relevant time, Germany had refused to recognize, particularly since those victims had thereby been denied the legal protection to which that status entitled them. 

100. Moreover, as the Court has said, albeit in the different context of the immunity of State officials from criminal proceedings, the fact that immunity may bar the exercise of jurisdiction in a particular case does not alter the applicability of the substantive rules of international law (Arrest Warrant of 11 April 2000 (Democratic Republic of the Congo v. Belgium), Judgment, I.C.J. Reports 2002, p. 25, para. 60; see also Certain Questions of Mutual Assistance in Criminal Matters (Djibouti v. France), Judgment, I.C.J. Reports 2008, p. 244, para. 196). In that context, the Court would point out that whether a State is entitled to immunity before the courts of another State is a question entirely separate from whether the international responsibility of that State is engaged and whether it has an obligation to make reparation. 

101. That notwithstanding, the Court cannot accept Italy’s contention that the alleged shortcomings in Germany’s provisions for reparation to Italian victims, entitled the Italian courts to deprive Germany of jurisdictional immunity. The Court can find no basis in the State practice from which customary international law is derived that international law makes the entitlement of a State to immunity dependent upon the existence of effective alternative means of securing redress. Neither in the national legislation on the subject, nor in the jurisprudence of the national courts which have been faced with objections based on immunity is there any evidence that entitlement to immunity is subjected to such a precondition. States also did not include any such condition in either the European Convention or the United Nations Convention. 

102. Moreover, the Court cannot fail to observe that the application of any such condition, if it indeed existed, would be exceptionally difficult in practice, particularly in a context such as that of the present case, when claims have been the subject of extensive intergovernmental discussion. If one follows the Italian argument, while such discussions were still ongoing and had a prospect of achieving a successful outcome, then it seems that immunity would still prevail, whereas, again according to this argument, immunity would presumably cease to apply at some point when prospects for an inter-State settlement were considered to have disappeared. Yet national courts in one of the countries concerned are unlikely to be well placed to determine when that point has been reached. Moreover, if a lump sum settlement has been made ⎯ which has been the normal practice in the aftermath of war, as Italy recognizes ⎯ then the determination of whether a particular claimant continued to have an entitlement to compensation would entail an investigation by the court of the details of that settlement and the manner in which the State which had received funds (in this case the State in which the court in question is located) has distributed those funds. Where the State receiving funds as part of what was intended as a comprehensive settlement in the aftermath of an armed conflict has elected to use those funds to rebuild its national economy and infrastructure, rather than distributing them to individual victims amongst its nationals, it is difficult to see why the fact that those individuals had not received a share in the money should be a reason for entitling them to claim against the State that had transferred money to their State of nationality. 

103. The Court therefore rejects Italy’s argument that Germany could be refused immunity on this basis. 

104. In coming to this conclusion, the Court is not unaware that the immunity from jurisdiction of Germany in accordance with international law may preclude judicial redress for the Italian nationals concerned. 

It considers however that the claims arising from the treatment of the Italian military internees referred to in paragraph 99, together with other claims of Italian nationals which have allegedly not been settled ⎯ and which formed the basis for the Italian proceedings ⎯ could be the subject of further negotiation involving the two States concerned, with a view to resolving the issue. 
D. The combined effect of the circumstances relied upon by Italy 
105. In the course of the oral proceedings, counsel for Italy maintained that the three strands of Italy’s second argument had to be viewed together; it was because of the cumulative effect of the gravity of the violations, the status of the rules violated and the absence of alternative means of redress that the Italian courts had been justified in refusing to accord immunity to Germany. 

106. The Court has already held that none of the three strands of the second Italian argument would, of itself, justify the action of the Italian courts. It is not persuaded that they would have that effect if taken together. Nothing in the examination of State practice lends support to the proposition that the concurrent presence of two, or even all three, of these elements would justify the refusal by a national court to accord to a respondent State the immunity to which it would otherwise be entitled. 

In so far as the argument based on the combined effect of the circumstances is to be understood as meaning that the national court should balance the different factors, assessing the respective weight, on the one hand, of the various circumstances that might justify the exercise of its jurisdiction, and, on the other hand, of the interests attaching to the protection of immunity, such an approach would disregard the very nature of State immunity. As explained in paragraph 56 above, according to international law, State immunity, where it exists, is a right of the foreign State. In addition, as explained in paragraph 82 of this Judgment, national courts have to determine questions of immunity at the outset of the proceedings, before consideration of the merits. Immunity cannot, therefore, be made dependent upon the outcome of a balancing exercise of the specific circumstances of each case to be conducted by the national court before which immunity is claimed. 

4. Conclusions 
107. The Court therefore holds that the action of the Italian courts in denying Germany the immunity to which the Court has held it was entitled under customary international law constitutes a breach of the obligations owed by the Italian State to Germany. 

108. It is, therefore, unnecessary for the Court to consider a number of questions which were discussed at some length by the Parties. In particular, the Court need not rule on whether, as Italy contends, international law confers upon the individual victim of a violation of the law of armed conflict a directly enforceable right to claim compensation. Nor need it rule on whether, as Germany maintains, Article 77, paragraph 4, of the Treaty of Peace or the provisions of the 1961 Agreements amounted to a binding waiver of the claims which are the subject of the Italian proceedings. That is not to say, of course, that these are unimportant questions, only that they are not ones which fall for decision within the limits of the present case. The question whether Germany still has a responsibility towards Italy, or individual Italians, in respect of war crimes and crimes against humanity committed by it during the Second World War does not affect Germany’s entitlement to immunity. Similarly, the Court’s ruling on the issue of immunity can have no effect on whatever responsibility Germany may have. 

43 - IV. THE MEASURES OF CONSTRAINT TAKEN AGAINST PROPERTY BELONGING TO GERMANY LOCATED ON ITALIAN TERRITORY 
109. On 7 June 2007, certain Greek claimants, in reliance on a decision of the Florence Court of Appeal of 13 June 2006, declaring enforceable in Italy the judgment rendered by the Court of First Instance of Livadia, in Greece, which had ordered Germany to pay them compensation, entered in the Land Registry of the Province of Como a legal charge against Villa Vigoni, a property of the German State located near Lake Como (see above, paragraph 35). 

110. Germany argued before the Court that such a measure of constraint violates the immunity from enforcement to which it is entitled under international law. Italy has not sought to justify that measure; on the contrary, it indicated to the Court that it “has no objection to any decision by the Court obliging Italy to ensure that the mortgage on Villa Vigoni inscribed at the land registry is cancelled”. 

111. As a result of Decree-Law No. 63 of 28 April 2010, Law No. 98 of 23 June 2010 and Decree-Law No. 216 of 29 December 2011, the charge in question was suspended in order to take account of the pending proceedings before the Court in the present case. It has not, however, been cancelled. 

112. The Court considers that, notwithstanding the above-mentioned suspension, and the absence of any argument by Italy seeking to establish the international legality of the measures of constraint in question, a dispute still exists between the Parties on this issue the subject of which has not disappeared. Italy has not formally admitted that the legal charge on Villa Vigoni constituted a measure contrary to its international obligations. Nor, as just stated, has it put an end to the effects of that measure, but has merely suspended them. It has told the Court, through its Agent, that the decisions of the Italian courts rendered against Germany have been suspended by legislation pending the decision of this Court, and that execution of those decisions “will only occur should the Court decide that Italy has not committed the wrongful acts complained of by Germany”. That implies that the charge on Villa Vigoni might be reactivated, should the Court conclude that it is not contrary to international law. Without asking the Court to reach such a conclusion, Italy does not exclude it, and awaits the Court’s ruling before taking the appropriate action thereon. 

It follows that the Court should rule, as both Parties wish it to do, on the second of Germany’s Submissions, which concerns the dispute over the measure of constraint taken against Villa Vigoni. 

113. Before considering whether the claims of the Applicant on this point are well-founded, the Court observes that the immunity from enforcement enjoyed by States in regard to their property situated on foreign territory goes further than the jurisdictional immunity enjoyed by those same States before foreign courts. Even if a judgment has been lawfully rendered against a foreign State, in circumstances such that the latter could not claim immunity from jurisdiction, it does not follow ipso facto that the State against which judgment has been given can be the subject of measures of constraint on the territory of the forum State or on that of a third State, with a view to enforcing the judgment in question. Similarly, any waiver by a State of its jurisdictional immunity before a foreign court does not in itself mean that that State has waived its immunity from enforcement as regards property belonging to it situated in foreign territory. 

The rules of customary international law governing immunity from enforcement and those governing jurisdictional immunity (understood stricto sensu as the right of a State not to be the subject of judicial proceedings in the courts of another State) are distinct, and must be applied separately. 

114. In the present case, this means that the Court may rule on the issue of whether the charge on Villa Vigoni constitutes a measure of constraint in violation of Germany’s immunity from enforcement, without needing to determine whether the decisions of the Greek courts awarding pecuniary damages against Germany, for purposes of whose enforcement that measure was taken, were themselves in breach of that State’s jurisdictional immunity. 

Likewise, the issue of the international legality of the measure of constraint in question, in light of the rules applicable to immunity from enforcement, is separate ⎯ and may therefore be considered separately ⎯ from that of the international legality, under the rules applicable to jurisdictional immunity, of the decisions of the Italian courts which declared enforceable on Italian territory the Greek judgments against Germany. This latter question, which is the subject of the third of the submissions presented to the Court by Germany (see above paragraph 17), will be addressed in the following section of this Judgment. 

115. In support of its claim on the point under discussion here, Germany cited the rules set out in Article 19 of the United Nations Convention. That Convention has not entered into force, but in Germany’s view it codified, in relation to the issue of immunity from enforcement, the existing rules under general international law. Its terms are therefore said to be binding, inasmuch as they reflect customary law on the matter. 

116. Article 19, entitled “State immunity from post-judgment measures of constraint”, reads as follows: 

“No post-judgment measures of constraint, such as attachment, arrest or execution, against property of a State may be taken in connection with a proceeding before a court of another State unless and except to the extent that: 

(a) the State has expressly consented to the taking of such measures as indicated: 

(i) by international agreement; 

(ii) by an arbitration agreement or in a written contract; or 

(iii) by a declaration before the court or by a written communication after a dispute between the parties has arisen; or 

(b) the State has allocated or earmarked property for the satisfaction of the claim which is the object of that proceeding; or 

(c) it has been established that the property is specifically in use or intended for use by the State for other than government non-commercial purposes and is in the territory of the State of the forum, provided that post-judgment measures of constraint may only be taken against property that has a connection with the entity against which the proceeding was directed.” 

117. When the United Nations Convention was being drafted, these provisions gave rise to long and difficult discussions. The Court considers that it is unnecessary for purposes of the present case for it to decide whether all aspects of Article 19 reflect current customary international law. 

118. Indeed, it suffices for the Court to find that there is at least one condition that has to be satisfied before any measure of constraint may be taken against property belonging to a foreign State: that the property in question must be in use for an activity not pursuing government non-commercial purposes, or that the State which owns the property has expressly consented to the taking of a measure of constraint, or that that State has allocated the property in question for the satisfaction of a judicial claim (an illustration of this well-established practice is provided by the decision of the German Constitutional Court (Bundesverfassungsgericht) of 14 December 1977 (BVerfGE, Vol. 46, p. 342; ILR, Vol. 65, p. 146), by the judgment of the Swiss Federal Tribunal of 30 April 1986 in Kingdom of Spain v. Société X (Annuaire suisse de droit international, Vol. 43, 1987, p. 158; ILR, Vol. 82, p. 44), as well as the judgment of the House of Lords of 12 April 1984 in Alcom Ltd v. Republic of Colombia ([1984] 1 AC 580; ILR, Vol. 74, p. 170) and the judgment of the Spanish Constitutional Court of 1 July 1992 in Abbott v. Republic of South Africa (Revista española de derecho internacional, Vol. 44, 1992, p. 565; ILR, Vol. 113, p. 414)). 

119. It is clear in the present case that the property which was the subject of the measure of constraint at issue is being used for governmental purposes that are entirely non-commercial, and hence for purposes falling within Germany’s sovereign functions. Villa Vigoni is in fact the seat of a cultural centre intended to promote cultural exchanges between Germany and Italy. This cultural centre is organized and administered on the basis of an agreement between the two Governments concluded in the form of an exchange of notes dated 21 April 1986. Before the Court, Italy described the activities in question as a “centre of excellence for the Italian-German co-operation in the fields of research, culture and education”, and recognized that Italy was directly involved in “its peculiar bi-national . . . managing structure”. Nor has Germany in any way expressly consented to the taking of a measure such as the legal charge in question, or allocated Villa Vigoni for the satisfaction of the judicial claims against it. 

120. In these circumstances, the Court finds that the registration of a legal charge on Villa Vigoni constitutes a violation by Italy of its obligation to respect the immunity owed to Germany. 

V. THE DECISIONS OF THE ITALIAN COURTS DECLARING ENFORCEABLE IN ITALY DECISIONS OF GREEK COURTS UPHOLDING CIVIL CLAIMS AGAINST GERMANY 
121. In its third submission, Germany complains that its jurisdictional immunity was also violated by decisions of the Italian courts declaring enforceable in Italy judgments rendered by Greek courts against Germany in proceedings arising out of the Distomo massacre. In 1995, successors in title of the victims of that massacre, committed by the German armed forces in a Greek village in June 1944, brought proceedings for compensation against Germany before the 

Greek courts. By a judgment of 25 September 1997, the Court of First Instance of Livadia, which had territorial jurisdiction, ordered Germany to pay compensation to the claimants. The appeal by Germany against that judgment was dismissed by a decision of the Hellenic Supreme Court of 4 May 2000, which rendered final the judgment of the Court of First Instance, and at the same time ordered Germany to pay the costs of the appeal proceedings. The successful Greek claimants under the first-instance and Supreme Court judgments applied to the Italian courts for exequatur of those judgments, so as to be able to have them enforced in Italy, since it was impossible to enforce them in Greece or in Germany (see above, paragraphs 30 and 32). It was on those applications that the Florence Court of Appeal ruled, allowing them by a decision of 13 June 2006, which was confirmed, following an objection by Germany, on 21 October 2008 as regards the pecuniary damages awarded by the Court of First Instance of Livadia, and by a decision of 2 May 2005, confirmed, following an objection by Germany, on 6 February 2007 as regards the award of costs made by the Hellenic Supreme Court. This latter decision was confirmed by the Italian Court of Cassation on 6 May 2008. As regards the decision confirming the exequatur granted in respect of the judgment of the Court of First Instance of Livadia, it has also been appealed to the Italian Court of Cassation, which dismissed that appeal on 12 January 2011. 

122. According to Germany, the decisions of the Florence Court of Appeal declaring enforceable the judgments of the Livadia court and the Hellenic Supreme Court constitute violations of its jurisdictional immunity, since, for the same reasons as those invoked by Germany in relation to the Italian proceedings concerning war crimes committed in Italy between 1943 and 1945, the decisions of the Greek courts were themselves rendered in violation of that jurisdictional immunity. 

123. According to Italy, on the contrary, and for the same reasons as those set out and discussed in Section III of the present Judgment, there was no violation of Germany’s jurisdictional immunity, either by the decisions of the Greek courts or by those of the Italian courts which declared them enforceable in Italy. 

124. It should first be noted that the claim in Germany’s third submission is entirely separate and distinct from that set out in the preceding one, which has been discussed in Section IV above (paragraphs 109 to 120). The Court is no longer concerned here to determine whether a measure of constraint ⎯ such as the legal charge on Villa Vigoni ⎯ violated Germany’s immunity from enforcement, but to decide whether the Italian judgments declaring enforceable in Italy the pecuniary awards pronounced in Greece did themselves ⎯ independently of any subsequent measure of enforcement ⎯ constitute a violation of the Applicant’s immunity from jurisdiction. While there is a link between these two aspects ⎯ since the measure of constraint against Villa Vigoni could only have been imposed on the basis of the judgment of the Florence Court of Appeal according exequatur in respect of the judgment of the Greek court in Livadia ⎯ the two issues nonetheless remain clearly distinct. That discussed in the preceding section related to immunity from enforcement; that which the Court will now consider addresses immunity from jurisdiction. As recalled above, these two forms of immunity are governed by different sets of rules. 

125. The Court will then explain how it views the issue of jurisdictional immunity in relation to a judgment which rules not on the merits of a claim brought against a foreign State, but on an application to have a judgment rendered by a foreign court against a third State declared enforceable on the territory of the State of the court where that application is brought (a request for exequatur). The difficulty arises from the fact that, in such cases, the court is not being asked to give judgment directly against a foreign State invoking jurisdictional immunity, but to enforce a decision already rendered by a court of another State, which is deemed to have itself examined and applied the rules governing the jurisdictional immunity of the respondent State. 

126. In the present case, the two Parties appear to have argued on the basis that, in such a situation, the question whether the court seised of the application for exequatur had respected the jurisdictional immunity of the third State depended simply on whether that immunity had been respected by the foreign court having rendered the judgment on the merits against the third State. In other words, both Parties appeared to make the question whether or not the Florence Court of Appeal had violated Germany’s jurisdictional immunity in declaring enforceable the Livadia and Hellenic Supreme Court decisions dependent on whether those decisions had themselves violated the jurisdictional immunity on which Germany had relied in its defence against the proceedings brought against it in Greece. 

127. There is nothing to prevent national courts from ascertaining, before granting exequatur, that the foreign judgment was not rendered in breach of the immunity of the respondent State. However, for the purposes of the present case, the Court considers that it must address the issue from a significantly different viewpoint. In its view, it is unnecessary, in order to determine whether the Florence Court of Appeal violated Germany’s jurisdictional immunity, to rule on the question of whether the decisions of the Greek courts did themselves violate that immunity ⎯ something, moreover, which it could not do, since that would be to rule on the rights and obligations of a State, Greece, which does not have the status of party to the present proceedings (see Monetary Gold Removed from Rome in 1943 (Italy v. France; United Kingdom and United States of America), Preliminary Question, Judgment, I.C.J. Reports 1954, p. 32; East Timor (Portugal v. Australia), Judgment, I.C.J. Reports 1995, p. 105, para. 34). 

The relevant question, from the Court’s point of view and for the purposes of the present case, is whether the Italian courts did themselves respect Germany’s immunity from jurisdiction in allowing the application for exequatur, and not whether the Greek court having rendered the judgment of which exequatur is sought had respected Germany’s jurisdictional immunity. In a situation of this kind, the replies to these two questions may not necessarily be the same; it is only the first question which the Court needs to address here. 

128. Where a court is seised, as in the present case, of an application for exequatur of a foreign judgment against a third State, it is itself being called upon to exercise its jurisdiction in respect of the third State in question. It is true that the purpose of exequatur proceedings is not to decide on the merits of a dispute, but simply to render an existing judgment enforceable on the territory of a State other than that of the court which ruled on the merits. It is thus not the role of the exequatur court to re-examine in all its aspects the substance of the case which has been decided. The fact nonetheless remains that, in granting or refusing exequatur, the court exercises a jurisdictional power which results in the foreign judgment being given effects corresponding to those of a judgment rendered on the merits in the requested State. The proceedings brought before that court must therefore be regarded as being conducted against the third State which was the subject of the foreign judgment. 

129. In this regard, the Court notes that, under the terms of Article 6, paragraph 2, of the United Nations Convention: 

“A proceeding before a court of a State shall be considered to have been instituted against another State if that other State: 

(a) is named as a party to that proceeding; or 

(b) is not named as a party to the proceeding but the proceeding in effect seeks to affect the property, rights, interests or activities of that other State.” 

When applied to exequatur proceedings, that definition means that such proceedings must be regarded as being directed against the State which was the subject of the foreign judgment. That is indeed why Germany was entitled to object to the decisions of the Florence Court of Appeal granting exequatur ⎯ although it did so without success ⎯ and to appeal to the Italian Court of Cassation against the judgments confirming those decisions. 

130. It follows from the foregoing that the court seised of an application for exequatur of a foreign judgment rendered against a third State has to ask itself whether the respondent State enjoys immunity from jurisdiction — having regard to the nature of the case in which that judgment was given — before the courts of the State in which exequatur proceedings have been instituted. In other words, it has to ask itself whether, in the event that it had itself been seised of the merits of a dispute identical to that which was the subject of the foreign judgment, it would have been obliged under international law to accord immunity to the respondent State (see to this effect the judgment of the Supreme Court of Canada in Kuwait Airways Corp. v. Iraq [2010] SCR, Vol. 2, p. 571, and the judgment of the United Kingdom Supreme Court in NML Capital Limited v. Republic of Argentina [2011] UKSC 31). 

131. In light of this reasoning, it follows that the Italian courts which declared enforceable in Italy the decisions of Greek courts rendered against Germany have violated the latter’s immunity. For the reasons set out in Section III above of the present Judgment, the Italian courts would have been obliged to grant immunity to Germany if they had been seised of the merits of a case identical to that which was the subject of the decisions of the Greek courts which it was sought to declare enforceable (namely, the case of the Distomo massacre). Accordingly, they could not grant exequatur without thereby violating Germany’s jurisdictional immunity. 

132. In order to reach such a decision, it is unnecessary to rule on the question whether the Greek courts did themselves violate Germany’s immunity, a question which is not before the Court, and on which, moreover, it cannot rule, for the reasons recalled earlier. The Court will confine itself to noting, in general terms, that it may perfectly well happen, in certain circumstances, that the judgment rendered on the merits did not violate the jurisdictional immunity of the respondent State, for example because the latter had waived its immunity before the courts hearing the case on the merits, but that the exequatur proceedings instituted in another State are barred by the respondent’s immunity. That is why the two issues are distinct, and why it is not for this Judgment to rule on the legality of the decisions of the Greek courts. 

133. The Court accordingly concludes that the above-mentioned decisions of the Florence Court of Appeal constitute a violation by Italy of its obligation to respect the jurisdictional immunity of Germany. 

VI. GERMANY’S FINAL SUBMISSIONS AND THE REMEDIES SOUGHT 
134. In its final submissions at the close of the oral proceedings, Germany presented six requests to the Court, of which the first three were declaratory and the final three sought to draw the consequences, in terms of reparation, of the established violations (see paragraph 17 above). It is on those requests that the Court is required to rule in the operative part of this Judgment. 

135. For the reasons set out in Sections III, IV and V above, the Court will uphold Germany’s first three requests, which ask it to declare, in turn, that Italy has violated the jurisdictional immunity which Germany enjoys under international law by allowing civil claims based on violations of international humanitarian law by the German Reich between 1943 and 1945; that Italy has also committed violations of the immunity owed to Germany by taking enforcement measures against Villa Vigoni; and, lastly, that Italy has violated Germany’s immunity by declaring enforceable in Italy Greek judgments based on occurrences similar to those referred to above. 

136. In its fourth submission, Germany asks the Court to adjudge and declare that, in view of the above, Italy’s international responsibility is engaged. 

There is no doubt that the violation by Italy of certain of its international legal obligations entails its international responsibility and places upon it, by virtue of general international law, an obligation to make full reparation for the injury caused by the wrongful acts committed. The substance, in the present case, of that obligation to make reparation will be considered below, in connection with Germany’s fifth and sixth submissions. The Court’s ruling thereon will be set out in the operative clause. On the other hand, the Court does not consider it necessary to include an express declaration in the operative clause that Italy’s international responsibility is engaged; to do so would be entirely redundant, since that responsibility is automatically inferred from the finding that certain obligations have been violated. 

137. In its fifth submission, Germany asks the Court to order Italy to take, by means of its own choosing, any and all steps to ensure that all the decisions of its courts and other judicial authorities infringing Germany’s sovereign immunity become unenforceable. This is to be understood as implying that the relevant decisions should cease to have effect. 

According to general international law on the responsibility of States for internationally wrongful acts, as expressed in this respect by Article 30 (a) of the International Law Commission’s Articles on the subject, the State responsible for an internationally wrongful act is under an obligation to cease that act, if it is continuing. Furthermore, even if the act in question has ended, 

the State responsible is under an obligation to re-establish, by way of reparation, the situation which existed before the wrongful act was committed, provided that re-establishment is not materially impossible and that it does not involve a burden for that State out of all proportion to the benefit deriving from restitution instead of compensation. This rule is reflected in Article 35 of the International Law Commission’s Articles. 

It follows accordingly that the Court must uphold Germany’s fifth submission. The decisions and measures infringing Germany’s jurisdictional immunities which are still in force must cease to have effect, and the effects which have already been produced by those decisions and measures must be reversed, in such a way that the situation which existed before the wrongful acts were committed is re-established. It has not been alleged or demonstrated that restitution would be materially impossible in this case, or that it would involve a burden for Italy out of all proportion to the benefit deriving from it. In particular, the fact that some of the violations may have been committed by judicial organs, and some of the legal decisions in question have become final in Italian domestic law, does not lift the obligation incumbent upon Italy to make restitution. On the other hand, the Respondent has the right to choose the means it considers best suited to achieve the required result. Thus, the Respondent is under an obligation to achieve this result by enacting appropriate legislation or by resorting to other methods of its choosing having the same effect. 

138. Finally, in its sixth submission, Germany asks the Court to order Italy to take any and all steps to ensure that in the future Italian courts do not entertain legal actions against Germany founded on the occurrences described in its first submission (namely violations of international humanitarian law committed by the German Reich between 1943 and 1945). 

As the Court has stated in previous cases (see, in particular, Dispute regarding Navigational and Related Rights (Costa Rica v. Nicaragua), Judgment, I.C.J. Reports 2009, p. 267, para. 150), as a general rule, there is no reason to suppose that a State whose act or conduct has been declared wrongful by the Court will repeat that act or conduct in the future, since its good faith must be presumed. Accordingly, while the Court may order the State responsible for an internationally wrongful act to offer assurances of non-repetition to the injured State, or to take specific measures to ensure that the wrongful act is not repeated, it may only do so when there are special circumstances which justify this, which the Court must assess on a case-by-case basis. 

In the present case, the Court has no reason to believe that such circumstances exist. Therefore, it will not uphold the last of Germany’s final submissions. 

* 

* * 

139. For these reasons, 

THE COURT, 

(1) By twelve votes to three, 

Finds that the Italian Republic has violated its obligation to respect the immunity which the Federal Republic of Germany enjoys under international law by allowing civil claims to be brought against it based on violations of international humanitarian law committed by the German Reich between 1943 and 1945; 

IN FAVOUR: President Owada; Vice-President Tomka; Judges Koroma, Simma, Abraham, Keith, Sepúlveda-Amor, Bennouna, Skotnikov, Greenwood, Xue, Donoghue; 

AGAINST: Judges Cançado Trindade, Yusuf; Judge ad hoc Gaja; 

(2) By fourteen votes to one, 

Finds that the Italian Republic has violated its obligation to respect the immunity which the Federal Republic of Germany enjoys under international law by taking measures of constraint against Villa Vigoni; 

IN FAVOUR: President Owada; Vice-President Tomka; Judges Koroma, Simma, Abraham, Keith, Sepúlveda-Amor, Bennouna, Skotnikov, Yusuf, Greenwood, Xue, Donoghue; Judge ad hoc Gaja; 

AGAINST: Judge Cançado Trindade; 

(3) By fourteen votes to one, 

Finds that the Italian Republic has violated its obligation to respect the immunity which the Federal Republic of Germany enjoys under international law by declaring enforceable in Italy decisions of Greek courts based on violations of international humanitarian law committed in Greece by the German Reich; 

IN FAVOUR: President Owada; Vice-President Tomka; Judges Koroma, Simma, Abraham, Keith, Sepúlveda-Amor, Bennouna, Skotnikov, Yusuf, Greenwood, Xue, Donoghue; Judge ad hoc Gaja; 

AGAINST: Judge Cançado Trindade; 

(4) By fourteen votes to one, 

Finds that the Italian Republic must, by enacting appropriate legislation, or by resorting to other methods of its choosing, ensure that the decisions of its courts and those of other judicial authorities infringing the immunity which the Federal Republic of Germany enjoys under international law cease to have effect; 

IN FAVOUR: President Owada; Vice-President Tomka; Judges Koroma, Simma, Abraham, Keith, Sepúlveda-Amor, Bennouna, Skotnikov, Yusuf, Greenwood, Xue, Donoghue; Judge ad hoc Gaja; 

AGAINST: Judge Cançado Trindade; 
 (5) Unanimously, 

Rejects all other submissions made by the Federal Republic of Germany. 

Done in French and in English, the French text being authoritative, at the Peace Palace, The Hague, this third day of February, two thousand and twelve, in four copies, one of which will be placed in the archives of the Court and the others transmitted to the Government of the Federal Republic of Germany, the Government of the Italian Republic and the Government of the Hellenic Republic, respectively. 

(Signed) Hisashi OWADA, 

President. 

(Signed) Philippe COUVREUR, 

Registrar. 

Judges KOROMA, KEITH and BENNOUNA append separate opinions to the Judgment of the Court; Judges CANÇADO TRINDADE and YUSUF append dissenting opinions to the Judgment of the Court; Judge ad hoc GAJA appends a dissenting opinion to the Judgment of the Court. 

(Initialled) H. O. 

(Initialled) Ph. C. 
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THE COUNCIL OF THE EUROPEAN UNION,

Having regard to the Treaty establishing the European Community, and in particular Article 61(c) and Article 67(1) thereof, 

Having regard to the proposal from the Commission (1),

Having regard to the opinion of the European Parliament (2),

Having regard to the opinion of the Economic and Social Committee (3),

Whereas:

(1) The Community has set itself the objective of maintaining and developing an area of freedom, security and justice, in which the free movement of persons is ensured. In order to establish progressively such an area, the Community should adopt, amongst other things, the measures relating to judicial cooperation in civil matters which are necessary for the sound operation of the internal market.

(2) Certain differences between national rules governing jurisdiction and recognition of judgments hamper the sound operation of the internal market. Provisions to unify the rules of conflict of jurisdiction in civil and commercial matters and to simplify the formalities with a view to rapid and simple recognition and enforcement of judgments from Member States bound by this Regulation are essential.

(3) This area is within the field of judicial cooperation in civil matters within the meaning of Article 65 of the Treaty.

(1) OJ C 376, 28.12.1999, p. 1.

(2) Opinion delivered on 21 September 2000 (not yet published in the Official

Journal).

(3) OJ C 117, 26.4.2000, p. 6.

(4) In accordance with the principles of subsidiarity and proportionality as set out in Article 5 of the Treaty, the objectives of this Regulation cannot be sufficiently achieved by the Member States and can therefore be better achieved by the Community.

This Regulation confines itself to the minimum required in order to achieve those objectives  

and does not go beyond what is necessary for that purpose.

(5) On 27 September 1968 the Member States, acting under Article 293, fourth indent, of the Treaty, concluded the Brussels Convention on Jurisdiction and the Enforcement of Judgments in Civil and Commercial Matters, as amended by Conventions on the Accession of the New Member States to that Convention (hereinafter referred to as the ‘Brussels Convention’) (4). On 16 September 1988 Member States and EFTA States concluded the Lugano Convention on Jurisdiction and the Enforcement of Judgments in Civil and Commercial Matters, which is a parallel Convention to the 1968 Brussels Convention. Work has been undertaken for the revision of those Conventions, and the Council has approved the content of the revised texts. Continuity in the results achieved in that revision should be ensured.

(6) In order to attain the objective of free movement of judgments in civil and commercial matters, it is necessary and appropriate that the rules governing jurisdiction and the recognition and enforcement of judgments be governed by a Community legal instrument which is binding and directly applicable.

(7) The scope of this Regulation must cover all the main civil and commercial matters apart from certain well-defined matters.

(8) There must be a link between proceedings to which this Regulation applies and the territory of the Member States bound by this Regulation. Accordingly common rules on jurisdiction should, in principle, apply when the defendant is domiciled in one of those Member States.

(9) A defendant not domiciled in a Member State is in general subject to national rules of jurisdiction applicable in the

territory of the Member State of the court seised, and a defendant domiciled in a Member State not bound by this Regulation must remain subject to the Brussels Convention.

(10) For the purposes of the free movement of judgments, judgments given in a Member State bound by this Regulation should be recognised and enforced in another Member State bound by this Regulation, even if the judgment debtor is domiciled in a third State.

(11) The rules of jurisdiction must be highly predictable and founded on the principle that jurisdiction is generally based on the defendant's domicile and jurisdiction must always be available on this ground save in a few well-defined situations in which the subjectmatter of the litigation or the autonomy of the parties warrants a different linking factor. The domicile of a legal person must be defined autonomously so as to make the common rules more transparent and avoid conflicts of jurisdiction.

(12) In addition to the defendant's domicile, there should be alternative grounds of jurisdiction based on a close link between the court and the action or in order to facilitate the sound administration of justice.

(13) In relation to insurance, consumer contracts and employment, the weaker party should be protected by rules of jurisdiction more favourable to his interests than the general rules provide for. 

(14) The autonomy of the parties to a contract, other than an insurance, consumer or employment contract, where only

(4) OJ L 299, 31.12.1972, p. 32.

OJ L 304, 30.10.1978, p. 1.

OJ L 388, 31.12.1982, p. 1.

OJ L 285, 3.10.1989, p. 1.

OJ C 15, 15.1.1997, p. 1.

For a consolidated text, see OJ C 27, 26.1.1998, p. 1.

limited autonomy to determine the courts having jurisdiction is allowed, must be respected subject to the exclusive grounds of jurisdiction laid down in this Regulation.

(15) In the interests of the harmonious administration of justice it is necessary to minimise the possibility of concurrent proceedings and to ensure that irreconcilable judgments will not be given in two Member States. There must be a clear and effective mechanism for resolving cases of lis pendens and related actions and for obviating problems flowing from national differences as to the determination of the time when a case is regarded as pending. For the purposes of this Regulation that time should be defined autonomously. 

(16) Mutual trust in the administration of justice in the Community justifies judgments given in a Member State being recognised automatically without the need for any procedure except in cases of dispute.

(17) By virtue of the same principle of mutual trust, the procedure for making enforceable in one Member State a judgment given in another must be efficient and rapid. To that end, the declaration that a judgment is enforceable should be issued virtually automatically after purely formal checks of the documents supplied, without there being any possibility for the court to raise of its own motion any of the grounds for non-enforcement provided for by this Regulation.

(18) However, respect for the rights of the defence means that the defendant should be able to appeal in an adversarial procedure, against the declaration of enforceability, if he considers one of the grounds for non-enforcement to be  present. Redress procedures should also be available to the claimant where his application for a declaration of enforceability has been rejected.

(19) Continuity between the Brussels Convention and this Regulation should be ensured, and transitional provisions should be laid down to that end. The same need for continuity applies as regards the interpretation of the Brussels Convention by the Court of Justice of the European Communities and the 1971 Protocol (1) should remain applicable also to cases already pending when this Regulation enters into force.

(20) The United Kingdom and Ireland, in accordance with Article 3 of the Protocol on the position of the United Kingdom and Ireland annexed to the Treaty on European Union and to the Treaty establishing the European Community, have given notice of their wish to take part in the adoption and application of this Regulation.

(21) Denmark, in accordance with Articles 1 and 2 of the Protocol on the position of Denmark annexed to the Treaty on European Union and to the Treaty establishing the European Community, is not participating in the adoption of this Regulation, and is therefore not bound by it nor subject to its application. 

(22) Since the Brussels Convention remains in force in relations between Denmark and the Member States that are bound by this Regulation, both the Convention and the 1971 Protocol continue to apply between Denmark and the Member States bound by this Regulation.

(23) The Brussels Convention also continues to apply to the territories of the Member States which fall within the territorial scope of that Convention and which are excluded from this Regulation pursuant to Article 299 of the Treaty.

(24) Likewise for the sake of consistency, this Regulation should not affect rules governing jurisdiction and the recognition of judgments contained in specific Community instruments.

(1) OJ L 204, 2.8.1975, p. 28.

OJ L 304, 30.10.1978, p. 1.

OJ L 388, 31.12.1982, p. 1.

OJ L 285, 3.10.1989, p. 1.

OJ C 15, 15.1.1997, p. 1.

For a consolidated text see OJ C 27, 26.1.1998, p. 28.

(25) Respect for international commitments entered into by the Member States means that this Regulation should not affect conventions relating to specific matters to which the Member States are parties.

(26) The necessary flexibility should be provided for in the basic rules of this Regulation in order to take account of the specific procedural rules of certain Member States. Certain provisions of the Protocol annexed to the Brussels Convention should accordingly be incorporated in this Regulation.

(27) In order to allow a harmonious transition in certain areas which were the subject of special provisions in the Protocol annexed to the Brussels Convention, this Regulation lays down, for a transitional period, provisions taking into consideration the specific situation in certain Member States.

(28) No later than five years after entry into force of this Regulation the Commission will present a report on its application and, if need be, submit proposals for adaptations.

(29) The Commission will have to adjust Annexes I to IV on the rules of national jurisdiction, the courts or competent authorities and redress procedures available on the basis of the amendments forwarded by the Member State concerned; amendments made to Annexes V and VI should be adopted in accordance with Council Decision 1999/468/EC of 28 June 1999 laying down the procedures for the exercise of implementing powers conferred on the Commission (1),

(1) OJ L 184, 17.7.1999, p. 23.

HAS ADOPTED THIS REGULATION:

CHAPTER I

SCOPE

Article 1

1. This Regulation shall apply in civil and commercial matters whatever the nature of the court or tribunal. It shall not extend, in particular, to revenue, customs or administrative matters.

2. The Regulation shall not apply to: 

(a) the status or legal capacity of natural persons, rights in property arising out of a matrimonial relationship, wills and succession;

(b) bankruptcy, proceedings relating to the winding-up of insolvent companies or other legal persons, judicial arrangements, compositions and analogous proceedings;

(c) social security;

(d) arbitration.

3. In this Regulation, the term ‘Member State’ shall mean Member States with the exception of Denmark.

CHAPTER II

JURISDICTION

S e c t i o n 1

General provisions

Article 2

1. Subject to this Regulation, persons domiciled in a Member State shall, whatever their nationality, be sued in the courts of that Member State.

2. Persons who are not nationals of the Member State in which they are domiciled shall be governed by the rules of jurisdiction applicable to nationals of that State.

Article 3

1. Persons domiciled in a Member State may be sued in the courts of another Member State only by virtue of the rules set out in Sections 2 to 7 of this Chapter.

2. In particular the rules of national jurisdiction set out in Annex I shall not be applicable as against them.

Article 4

1. If the defendant is not domiciled in a Member State, the jurisdiction of the courts of each Member State shall, subject to Articles 22 and 23, be determined by the law of that Member State.

2. As against such a defendant, any person domiciled in a Member State may, whatever his nationality, avail himself in that State of the rules of jurisdiction there in force, and in particular those specified in Annex I, in the same way as the nationals of that State.

S e c t i o n 2

Special jurisdiction

Article 5

A person domiciled in a Member State may, in another Member State, be sued:

1. (a) in matters relating to a contract, in the courts for the place of performance of the obligation in question;

(b) for the purpose of this provision and unless otherwise agreed, the place of performance of the obligation in question shall be:

— in the case of the sale of goods, the place in a Member State where, under the contract, the goods were delivered or should have been delivered,

— in the case of the provision of services, the place in a Member State where, under the contract, the services were provided or should have been provided,

(c) if subparagraph (b) does not apply then subparagraph (a) applies;

2. in matters relating to maintenance, in the courts for the place where the maintenance creditor is domiciled or habitually resident or, if the matter is ancillary to proceedings concerning the status of a person, in the court which, according to its own law, has jurisdiction to entertain those proceedings, unless that jurisdiction is based solely on the nationality of one of the parties;

3. in matters relating to tort, delict or quasi-delict, in the courts for the place where the harmful event occurred or may occur;

4. as regards a civil claim for damages or restitution which is based on an act giving rise to criminal proceedings, in the court seised of those proceedings, to the extent that that court has jurisdiction under its own law to entertain civil proceedings;

5. as regards a dispute arising out of the operations of a branch, agency or other establishment, in the courts for the place in which the branch, agency or other establishment is situated;

6. as settlor, trustee or beneficiary of a trust created by the operation of a statute, or by a written instrument, or created orally and evidenced in writing, in the courts of the Member State in which the trust is domiciled;

7. as regards a dispute concerning the payment of remuneration claimed in respect of the salvage of a cargo or freight, in the court under the authority of which the cargo or freight in question:

(a) has been arrested to secure such payment, or

(b) could have been so arrested, but bail or other security has been given;

provided that this provision shall apply only if it is claimed that the defendant has an interest in the cargo or freight or had such an interest at the time of salvage.

Article 6

A person domiciled in a Member State may also be sued:

1. where he is one of a number of defendants, in the courts for the place where any one of them is domiciled, provided the claims are so closely connected that it is expedient to hear and determine them together to avoid the risk of irreconcilable judgments resulting from separate proceedings;

2. as a third party in an action on a warranty or guarantee or in any other third party proceedings, in the court seised of the original proceedings, unless these were instituted solely with the object of removing him from the jurisdiction of the court which would be competent in his case;

3. on a counter-claim arising from the same contract or facts on which the original claim was based, in the court in which the original claim is pending;

4. in matters relating to a contract, if the action may be combined with an action against the same defendant in matters relating to rights in rem in immovable property, in the court of the Member State in which the property is situated.

Article 7

Where by virtue of this Regulation a court of a Member State has jurisdiction in actions relating to liability from the use or operation of a ship, that court, or any other court substituted for this purpose by the internal law of that Member State, shall also have jurisdiction over claims for limitation of such liability.

S e c t i o n 3

Jurisdiction in matters relating to insurance

Article 8

In matters relating to insurance, jurisdiction shall be determined by this Section, without prejudice to Article 4 and point 5 of Article 5.

Article 9

1. An insurer domiciled in a Member State may be sued:

(a) in the courts of the Member State where he is domiciled, or

(b) in another Member State, in the case of actions brought by the policyholder, the insured or a beneficiary, in the courts for the place where the plaintiff is domiciled,

(c) if he is a co-insurer, in the courts of a Member State in which proceedings are brought against the leading insurer.

2. An insurer who is not domiciled in a Member State but has a branch, agency or other establishment in one of the Member States shall, in disputes arising out of the operations of the branch, agency or establishment, be deemed to be domiciled in that Member State.

Article 10

In respect of liability insurance or insurance of immovable property, the insurer may in addition be sued in the courts for the place where the harmful event occurred. The same applies if movable and immovable property are covered by the same insurance policy and both are adversely affected by the same contingency.

Article 11

1. In respect of liability insurance, the insurer may also, if the law of the court permits it, be joined in proceedings which the injured party has brought against the insured.

2. Articles 8, 9 and 10 shall apply to actions brought by the injured party directly against the insurer, where such direct actions are permitted.

3. If the law governing such direct actions provides that the policyholder or the insured may be joined as a party to the action, the same court shall have jurisdiction over them.

Article 12

1. Without prejudice to Article 11(3), an insurer may bring proceedings only in the courts of the Member State in which the defendant is domiciled, irrespective of whether he is the policyholder, the insured or a beneficiary.

2. The provisions of this Section shall not affect the right to bring a counter-claim in the court in which, in accordance with this Section, the original claim is pending.

Article 13

The provisions of this Section may be departed from only by an

agreement:

1. which is entered into after the dispute has arisen, or 
2. which allows the policyholder, the insured or a beneficiary to bring proceedings in courts other than those indicated in this Section, or 
3. which is concluded between a policyholder and an insurer, both of whom are at the time of conclusion of the contract domiciled or habitually resident in the same Member State, and which has the effect of conferring jurisdiction on the courts of that State even if the harmful event were to occur abroad, provided that such an agreement is not contrary to the law of that State, or 
4. which is concluded with a policyholder who is not domiciled in a Member State, except in so far as the insurance is compulsory or relates to immovable property in a Member State, or

5. which relates to a contract of insurance in so far as it covers one or more of the risks set out in Article 14.

Article 14

The following are the risks referred to in Article 13(5):

1. any loss of or damage to:

(a) seagoing ships, installations situated offshore or on the high seas, or aircraft, arising from perils which relate to their use for commercial purposes;

(b) goods in transit other than passengers' baggage where the transit consists of or includes carriage by such ships or aircraft;

2. any liability, other than for bodily injury to passengers or loss of or damage to their baggage:

(a) arising out of the use or operation of ships, installations or aircraft as referred to in point 1(a) in so far as, in respect of the latter, the law of the Member State in which such aircraft are

registered does not prohibit agreements on jurisdiction regarding insurance of such risks;

(b) for loss or damage caused by goods in transit as described in point 1(b);

3. any financial loss connected with the use or operation of ships, installations or aircraft as referred to in point 1(a), in particular loss of freight or charter-hire;

4. any risk or interest connected with any of those referred to in points 1 to 3;

5. notwithstanding points 1 to 4, all ‘large risks’ as defined in Council Directive 73/239/EEC (1), as amended by Council Directives 88/357/EEC (2) and 90/618/EEC (3), as they may be amended.

(1) OJ L 228, 16.8.1973, p. 3. Directive as last amended by Directive

2000/26/EC of the European Parliament and of the Council (OJ L 181,

20.7.2000, p. 65).

(2) OJ L 172, 4.7.1988, p. 1. Directive as last amended by Directive 2000/26/EC.

(3) OJ L 330, 29.11.1990, p. 44.

S e c t i o n 4

Jurisdiction over consumer contracts

Article 15

1. In matters relating to a contract concluded by a person, the consumer, for a purpose which can be regarded as being outside his trade or profession, jurisdiction shall be determined by this Section, without prejudice to Article 4 and point 5 of Article 5, if:

(a) it is a contract for the sale of goods on instalment credit terms; or

(b) it is a contract for a loan repayable by instalments, or for any other form of credit, made to finance the sale of goods; or

(c) in all other cases, the contract has been concluded with a person who pursues commercial or professional activities in the Member State of the consumer's domicile or, by any means, directs such activities to that Member State or to several States including that Member State, and the contract falls within the scope of such activities.

2. Where a consumer enters into a contract with a party who is not domiciled in the Member State but has a branch, agency or other establishment in one of the Member States, that party shall, in disputes arising out of the operations of the branch, agency or establishment, be deemed to be domiciled in that State.

3. This Section shall not apply to a contract of transport other than a contract which, for an inclusive price, provides for a combination of travel and accommodation.

Article 16

1. A consumer may bring proceedings against the other party to a contract either in the courts of the Member State in which that party is domiciled or in the courts for the place where the consumer is domiciled.

2. Proceedings may be brought against a consumer by the other party to the contract only in the courts of the Member State in which the consumer is domiciled.

3. This Article shall not affect the right to bring a counter-claim in the court in which, in accordance with this Section, the original claim is pending.

Article 17

The provisions of this Section may be departed from only by an agreement:

1. which is entered into after the dispute has arisen; or

2. which allows the consumer to bring proceedings in courts other than those indicated in this Section; or

3. which is entered into by the consumer and the other party to the contract, both of whom are at the time of conclusion of the contract domiciled or habitually resident in the same Member State, and which confers jurisdiction on the courts of that Member State, provided that such an agreement is not contrary to the law of that Member State.

S e c t i o n 5

Jurisdiction over individual contracts of employment

Article 18

1. In matters relating to individual contracts of employment, jurisdiction shall be determined by this Section, without prejudice to Article 4 and point 5 of Article 5.

2. Where an employee enters into an individual contract of employment with an employer who is not domiciled in a Member State but has a branch, agency or other establishment in one of the Member States, the employer shall, in disputes arising out of the operations of the branch, agency or establishment, be deemed to be domiciled in that Member State.

Article 19

An employer domiciled in a Member State may be sued:

1. in the courts of the Member State where he is domiciled; or

2. in another Member State:

(a) in the courts for the place where the employee habitually carries out his work or in the courts for the last place where he did so,

or

(b) if the employee does not or did not habitually carry out his work in any one country, in the courts for the place where the business which engaged the employee is or was situated.

Article 20

1. An employer may bring proceedings only in the courts of the Member State in which the employee is domiciled.

2. The provisions of this Section shall not affect the right to bring a counter-claim in the court in which, in accordance with this Section, the original claim is pending.

Article 21

The provisions of this Section may be departed from only by an agreement on jurisdiction:

1. which is entered into after the dispute has arisen; or

2. which allows the employee to bring proceedings in courts other than those indicated in this Section.

S e c t i o n 6

Exclusive jurisdiction

Article 22

The following courts shall have exclusive jurisdiction, regardless of domicile:

1. in proceedings which have as their object rights in rem in immovable property or tenancies of immovable property, the courts of the Member State in which the property is situated.

However, in proceedings which have as their object tenancies of immovable property concluded for temporary private use for a maximum period of six consecutive months, the courts of the Member State in which the defendant is domiciled shall also have jurisdiction, provided that the tenant is a natural person and that the landlord and the tenant are domiciled in the same Member State;

2. in proceedings which have as their object the validity of the constitution, the nullity or the dissolution of companies or other legal persons or associations of natural or legal persons, or of the validity of the decisions of their organs, the courts of the Member State in which the company, legal person or association has its seat.

In order to determine that seat, the court shall apply its rules of private international law;

3. in proceedings which have as their object the validity of entries in public registers, the courts of the Member State in which the register is kept;

4. in proceedings concerned with the registration or validity of patents, trade marks, designs, or other similar rights required to be deposited or registered, the courts of the Member State in which the deposit or registration has been applied for, has taken place or is under the terms of a Community instrument or an international convention deemed to have taken place.

Without prejudice to the jurisdiction of the European Patent Office under the Convention on the Grant of European Patents, signed at Munich on 5 October 1973, the courts of each Member State shall have exclusive jurisdiction, regardless of domicile, in proceedings

concerned with the registration or validity of any European patent granted for that State;

5. in proceedings concerned with the enforcement of judgments, the courts of the Member State in which the judgment has been or is to be enforced.

S e c t i o n 7

Prorogation of jurisdiction

Article 23

1. If the parties, one or more of whom is domiciled in a Member State, have agreed that a court or the courts of a Member State are to have jurisdiction to settle any disputes which have arisen or which may arise in connection with a particular legal relationship, that court or

those courts shall have jurisdiction. Such jurisdiction shall be exclusive unless the parties have agreed otherwise. Such an agreement conferring jurisdiction shall be either:

(a) in writing or evidenced in writing; or

(b) in a form which accords with practices which the parties have established between themselves; or

(c) in international trade or commerce, in a form which accords with a usage of which the parties are or ought to have been aware and which in such trade or commerce is widely known to, and regularly observed by, parties to contracts of the type involved in the particular trade or commerce concerned.

2. Any communication by electronic means which provides a durable record of the agreement shall be equivalent to ‘writing’.

3. Where such an agreement is concluded by parties, none of whom is domiciled in a Member State, the courts of other Member States shall have no jurisdiction over their disputes unless the court or courts chosen have declined jurisdiction.

4. The court or courts of a Member State on which a trust instrument has conferred jurisdiction shall have exclusive jurisdiction in any proceedings brought against a settlor, trustee or beneficiary, if relations between these persons or their rights or obligations under

the trust are involved.

5. Agreements or provisions of a trust instrument conferring jurisdiction shall have no legal force if they are contrary to Articles 13, 17 or 21, or if the courts whose jurisdiction they purport to exclude have exclusive jurisdiction by virtue of Article 22.

Article 24

Apart from jurisdiction derived from other provisions of this Regulation, a court of a Member State before which a defendant enters an appearance shall have jurisdiction. This rule shall not apply where appearance was entered to contest the jurisdiction, or where another court has exclusive jurisdiction by virtue of Article 22.

S e c t i o n 8

Examination as to jurisdiction and admissibility

Article 25

Where a court of a Member State is seised of a claim which is principally concerned with a matter over which the courts of another Member State have exclusive jurisdiction by virtue of Article 22, it shall declare of its own motion that it has no jurisdiction.

Article 26

1. Where a defendant domiciled in one Member State is sued in a court of another Member State and does not enter an appearance, the court shall declare of its own motion that it has no jurisdiction unless its jurisdiction is derived from the provisions of this Regulation.

2. The court shall stay the proceedings so long as it is not shown that the defendant has been able to receive the document instituting the proceedings or an equivalent document in sufficient time to enable him to arrange for his defence, or that all necessary steps have been

taken to this end.

3. Article 19 of Council Regulation (EC) No 1348/2000 of 29 May 2000 on the service in the Member States of judicial and extrajudicial documents in civil or commercial matters (1) shall 
(1) OJ L 160, 30.6.2000, p. 37.

apply instead of the provisions of paragraph 2 if the document instituting the proceedings or

an equivalent document had to be transmitted from one Member State to another pursuant to this Regulation.

4. Where the provisions of Regulation (EC) No 1348/2000 are not applicable, Article 15 of the Hague Convention of 15 November 1965 on the Service Abroad of Judicial and Extrajudicial Documents in Civil or Commercial Matters shall apply if the document instituting the proceedings or an equivalent document had to be transmitted pursuant to that Convention.

S e c t i o n 9

Lis pendens — related actions

Article 27

1. Where proceedings involving the same cause of action and between the same parties are brought in the courts of different Member States, any court other than the court first seised shall of its own motion stay its proceedings until such time as the jurisdiction of the court first seised is established.

2. Where the jurisdiction of the court first seised is established, any court other than the court first seised shall decline jurisdiction in favour of that court.

Article 28

1. Where related actions are pending in the courts of different Member States, any court other than the court first seised may stay its proceedings.

2. Where these actions are pending at first instance, any court other than the court first seised may also, on the application of one of the parties, decline jurisdiction if the court first seised has jurisdiction over the actions in question and its law permits the consolidation thereof.

3. For the purposes of this Article, actions are deemed to be related where they are so closely connected that it is expedient to hear and determine them together to avoid the risk of irreconcilable judgments resulting from separate proceedings.

Article 29

Where actions come within the exclusive jurisdiction of several courts, any court other than the court first seised shall decline jurisdiction in favour of that court.

Article 30

For the purposes of this Section, a court shall be deemed to be seised:

1. at the time when the document instituting the proceedings or an equivalent document is lodged with the court, provided that the plaintiff has not subsequently failed to take the steps he was required to take to have service effected on the defendant, or

2. if the document has to be served before being lodged with the court, at the time when it is received by the authority responsible for service, provided that the plaintiff has not  subsequently failed to take the steps he was required to take to have the document lodged with the court.

S e c t i o n 1 0

Provisional, including protective, measures

Article 31

Application may be made to the courts of a Member State for such provisional, including protective, measures as may be available under the law of that State, even if, under this Regulation, the courts of another Member State have jurisdiction as to the substance of the

matter.

CHAPTER III

RECOGNITION AND ENFORCEMENT

Article 32

For the purposes of this Regulation, ‘judgment’ means any judgment given by a court or tribunal of a Member State, whatever the judgment may be called, including a decree, order, decision or writ of execution, as well as the determination of costs or expenses by an officer of the court.

S e c t i o n 1

Recognition

Article 33

1. A judgment given in a Member State shall be recognised in the other Member States without any special procedure being required.

2. Any interested party who raises the recognition of a judgment as the principal issue in a dispute may, in accordance with the procedures provided for in Sections 2 and 3 of this Chapter, apply for a decision that the judgment be recognised.

3. If the outcome of proceedings in a court of a Member State depends on the determination of an incidental question of recognition that court shall have jurisdiction over that question.

Article 34

A judgment shall not be recognised:

1. if such recognition is manifestly contrary to public policy in the Member State in which recognition is sought;

2. where it was given in default of appearance, if the defendant was not served with the document which instituted the proceedings or with an equivalent document in sufficient time and in such a way as to enable him to arrange for his defence, unless the defendant failed to

commence proceedings to challenge the judgment when it was possible for him to do so;

3. if it is irreconcilable with a judgment given in a dispute between the same parties in the Member State in which recognition is sought;

4. if it is irreconcilable with an earlier judgment given in another Member State or in a third State involving the same cause of action and between the same parties, provided that the earlier judgment fulfils the conditions necessary for its recognition in the Member State addressed.

Article 35

1. Moreover, a judgment shall not be recognised if it conflicts with Sections 3, 4 or 6 of Chapter II, or in a case provided for in Article 72.

2. In its examination of the grounds of jurisdiction referred to in the foregoing paragraph, the court or authority applied to shall be bound by the findings of fact on which the court of the Member State of origin based its jurisdiction.

3. Subject to the paragraph 1, the jurisdiction of the court of the Member State of origin may not be reviewed. The test of public policy referred to in point 1 of Article 34 may not be applied to the rules relating to jurisdiction.

Article 36

Under no circumstances may a foreign judgment be reviewed as to its substance.

Article 37

1. A court of a Member State in which recognition is sought of a judgment given in another Member State may stay the proceedings if an ordinary appeal against the judgment has been lodged.

2. A court of a Member State in which recognition is sought of a judgment given in Ireland or the United Kingdom may stay the proceedings if enforcement is suspended in the State of origin, by reason of an appeal.

S e c t i o n 2

Enforcement

Article 38

1. A judgment given in a Member State and enforceable in that State shall be enforced in another Member State when, on the application of any interested party, it has been declared enforceable there.

2. However, in the United Kingdom, such a judgment shall be enforced in England and Wales, in Scotland, or in Northern Ireland when, on the application of any interested party, it has been registered for enforcement in that part of the United Kingdom.

Article 39

1. The application shall be submitted to the court or competent authority indicated in the list in Annex II.

2. The local jurisdiction shall be determined by reference to the place of domicile of the party against whom enforcement is sought, or to the place of enforcement.

Article 40

1. The procedure for making the application shall be governed by the law of the Member State in which enforcement is sought.

2. The applicant must give an address for service of process within the area of jurisdiction of the court applied to. However, if the law of the Member State in which enforcement is sought does not provide for the furnishing of such an address, the applicant shall appoint a representative ad litem.

3. The documents referred to in Article 53 shall be attached to the application.

Article 41

The judgment shall be declared enforceable immediately on completion of the formalities in Article 53 without any review under Articles 34 and 35. The party against whom enforcement is sought shall not at this stage of the proceedings be entitled to make any submissions on the

application.

Article 42

1. The decision on the application for a declaration of enforceability shall forthwith be brought to the notice of the applicant in accordance with the procedure laid down by the law of the Member State in which enforcement is sought.

2. The declaration of enforceability shall be served on the party against whom enforcement is sought, accompanied by the judgment, if not already served on that party.

Article 43

1. The decision on the application for a declaration of enforceability may be appealed against by either party.

2. The appeal is to be lodged with the court indicated in the list in Annex III.

3. The appeal shall be dealt with in accordance with the rules governing procedure in contradictory matters.

4. If the party against whom enforcement is sought fails to appear before the appellate court in proceedings concerning an appeal brought by the applicant, Article 26(2) to (4) shall apply even where the party against whom enforcement is sought is not domiciled in any of the

Member States.

5. An appeal against the declaration of enforceability is to be lodged within one month of service thereof. If the party against whom enforcement is sought is domiciled in a Member State other than that in which the declaration of enforceability was given, the time for appealing shall be two months and shall run from the date of service, either on him in person or at his residence. No extension of time may be granted on account of distance.

Article 44

The judgment given on the appeal may be contested only by the appeal referred to in Annex IV.

Article 45

1. The court with which an appeal is lodged under Article 43 or Article 44 shall refuse or revoke a declaration of enforceability only on one of the grounds specified in Articles 34 and 35. It shall give its decision without delay.

2. Under no circumstances may the foreign judgment be reviewed as to its substance.

Article 46

1. The court with which an appeal is lodged under Article 43 or Article 44 may, on the application of the party against whom enforcement is sought, stay the proceedings if an ordinary appeal has been lodged against the judgment in the Member State of origin or if the time for such an appeal has not yet expired; in the latter case, the court may specify the time within which such an appeal is to be lodged.

2. Where the judgment was given in Ireland or the United Kingdom, any form of appeal available in the Member State of origin shall be treated as an ordinary appeal for the purposes of paragraph 1.

3. The court may also make enforcement conditional on the provision of such security as it shall determine.

Article 47

1. When a judgment must be recognised in accordance with this

Regulation, nothing shall prevent the applicant from availing himself

of provisional, including protective, measures in accordance with the

law of the Member State requested without a declaration of enforceability

under Article 41 being required.

2. The declaration of enforceability shall carry with it the power to

proceed to any protective measures.

3. During the time specified for an appeal pursuant to Article 43(5)

against the declaration of enforceability and until any such appeal has

been determined, no measures of enforcement may be taken other than

protective measures against the property of the party against whom

enforcement is sought.

Article 48

1. Where a foreign judgment has been given in respect of several matters and the declaration of enforceability cannot be given for all of them, the court or competent authority shall give it for one or more of them.

2. An applicant may request a declaration of enforceability limited to parts of a judgment.

Article 49

A foreign judgment which orders a periodic payment by way of a penalty shall be enforceable in the Member State in which enforcement is sought only if the amount of the payment has been finally determined by the courts of the Member State of origin.

Article 50

An applicant who, in the Member State of origin has benefited from complete or partial legal aid or exemption from costs or expenses, shall be entitled, in the procedure provided for in this Section, to benefit from the most favourable legal aid or the most extensive exemption from costs or expenses provided for by the law of the Member State addressed.

Article 51

No security, bond or deposit, however described, shall be required of a party who in one Member State applies for enforcement of a judgment given in another Member State on the ground that he is a foreign national or that he is not domiciled or resident in the State in which

enforcement is sought.

Article 52

In proceedings for the issue of a declaration of enforceability, no charge, duty or fee calculated by reference to the value of the matter at issue may be levied in the Member State in which enforcement is sought.

S e c t i o n 3

Common provisions

Article 53

1. A party seeking recognition or applying for a declaration of enforceability shall produce a copy of the judgment which satisfies the conditions necessary to establish its authenticity.

2. A party applying for a declaration of enforceability shall also produce the certificate referred to in Article 54, without prejudice to Article 55.

Article 54

The court or competent authority of a Member State where a judgment was given shall issue, at the request of any interested party, a certificate using the standard form in Annex V to this Regulation.

Article 55

1. If the certificate referred to in Article 54 is not produced, the court or competent authority may specify a time for its production or accept an equivalent document or, if it considers that it has sufficient information before it, dispense with its production.

2. If the court or competent authority so requires, a translation of the documents shall be produced. The translation shall be certified by a person qualified to do so in one of the Member States.

Article 56

No legalisation or other similar formality shall be required in respect of the documents referred to in Article 53 or Article 55(2), or in respect of a document appointing a representative ad litem.

CHAPTER IV

AUTHENTIC INSTRUMENTS AND COURT SETTLEMENTS

Article 57

1. A document which has been formally drawn up or registered as an authentic instrument and is enforceable in one Member State shall, in another Member State, be declared enforceable there, on application made in accordance with the procedures provided for in Articles 38, et seq. The court with which an appeal is lodged under Article 43 or Article 44 shall refuse or revoke a declaration of enforceability only if enforcement of the instrument is manifestly contrary to public policy in the Member State addressed.

2. Arrangements relating to maintenance obligations concluded with administrative authorities or authenticated by them shall also be regarded as authentic instruments within the meaning of paragraph 1.

3. The instrument produced must satisfy the conditions necessary to establish its authenticity in the Member State of origin.

4. Section 3 of Chapter III shall apply as appropriate. The competent authority of a Member State where an authentic instrument was drawn up or registered shall issue, at the request of any interested party, a certificate using the standard form in Annex VI to this Regulation.

Article 58

A settlement which has been approved by a court in the course of proceedings and is enforceable in the Member State in which it was concluded shall be enforceable in the State addressed under the same conditions as authentic instruments. The court or competent authority of a Member State where a court settlement was approved shall issue, at

the request of any interested party, a certificate using the standard form in Annex V to this Regulation.

CHAPTER V

GENERAL PROVISIONS

Article 59

1. In order to determine whether a party is domiciled in the Member State whose courts are seised of a matter, the court shall apply its internal law.

2. If a party is not domiciled in the Member State whose courts are seised of the matter, then, in order to determine whether the party is domiciled in another Member State, the court shall apply the law of that Member State.

Article 60

1. For the purposes of this Regulation, a company or other legal person or association of natural or legal persons is domiciled at the place where it has its:

(a) statutory seat, or

(b) central administration, or

(c) principal place of business.

2. For the purposes of the United Kingdom and Ireland ‘statutory seat’ means the registered office or, where there is no such office anywhere, the place of incorporation or, where there is no such place anywhere, the place under the law of which the formation took place.

3. In order to determine whether a trust is domiciled in the Member State whose courts are seised of the matter, the court shall apply its rules of private international law.

Article 61

Without prejudice to any more favourable provisions of national laws, persons domiciled in a Member State who are being prosecuted in the criminal courts of another Member State of which they are not nationals for an offence which was not intentionally committed may be defended by persons qualified to do so, even if they do not appear in person.

However, the court seised of the matter may order appearance in person; in the case of failure to appear, a judgment given in the civil action without the person concerned having had the opportunity to arrange for his defence need not be recognised or enforced in the other Member States.

Article 62

In Sweden, in summary proceedings concerning orders to pay ( betalningsföreläggande)

and assistance (handräckning), the expression ‘court’ includes the ‘Swedish enforcement service’ (kronofogdemyndighet).

Article 63

1. A person domiciled in the territory of the Grand Duchy of Luxembourg and sued in the court of another Member State pursuant to Article 5(1) may refuse to submit to the jurisdiction of that court if the final place of delivery of the goods or provision of the services is in Luxembourg.

2. Where, under paragraph 1, the final place of delivery of the goods or provision of the services is in Luxembourg, any agreement conferring jurisdiction must, in order to be valid, be accepted in writing or evidenced in writing within the meaning of Article 23(1)(a).

3. The provisions of this Article shall not apply to contracts for the provision of financial services. 
4. The provisions of this Article shall apply for a period of six years from entry into force of this Regulation.

Article 64

1. In proceedings involving a dispute between the master and a member of the crew of a seagoing ship registered in Greece or in Portugal, concerning remuneration or other conditions of service, a court in a Member State shall establish whether the diplomatic or

consular officer responsible for the ship has been notified of the dispute. It may act as soon as that officer has been notified.

2. The provisions of this Article shall apply for a period of six years from entry into force of this Regulation.

Article 65

1. The jurisdiction specified in Article 6(2) and Article 11 in actions on a warranty of guarantee or in any other third party proceedings may not be resorted to Germany, Austria and Hungary. Any person domiciled in another Member State may be sued in the courts:

(a) of Germany, pursuant to Articles 68 and 72 to 74 of the Code of Civil Procedure (Zivilprozessordnung) concerning third-party notices;

(b) of Austria, pursuant to Article 21 of the Code of Civil Procedure (Zivilprozessordnung) concerning third-party notices;

(c) of Hungary, pursuant to Articles 58 to 60 of the Code of Civil Procedure (Polgári perrendtartás) concerning third-party notices.

 (2) Judgments given in other Member States by virtue of Article 6(2), or Article 11 shall be recognised and enforced in Germany, Austria and Hungary in accordance with Chapter III. Any effects which judgments given in these States may have on third parties by application of the provisions in paragraph 1 shall also be recognised in the other Member States.

CHAPTER VI

TRANSITIONAL PROVISIONS

Article 66

1. This Regulation shall apply only to legal proceedings instituted and to documents formally drawn up or registered as authentic instruments after the entry into force thereof.

2. However, if the proceedings in the Member State of origin were instituted before the entry into force of this Regulation, judgments given after that date shall be recognised and enforced in accordance with Chapter III,

(a) if the proceedings in the Member State of origin were instituted after the entry into force of the Brussels or the Lugano Convention both in the Member State or origin and in the Member State addressed;

(b) in all other cases, if jurisdiction was founded upon rules which accorded with those provided for either in Chapter II or in a convention concluded between the Member State of origin and the Member State addressed which was in force when the proceedings were instituted.

CHAPTER VII

RELATIONS WITH OTHER INSTRUMENTS

Article 67

This Regulation shall not prejudice the application of provisions governing jurisdiction and the recognition and enforcement of judgments in specific matters which are contained in Community instruments or in national legislation harmonised pursuant to such

instruments.

Article 68

1. This Regulation shall, as between the Member States, supersede the Brussels Convention, except as regards the territories of the Member States which fall within the territorial scope of that Convention and which are excluded from this Regulation pursuant to Article 299 of

the Treaty.

2. In so far as this Regulation replaces the provisions of the Brussels Convention between Member States, any reference to the Convention shall be understood as a reference to this Regulation.

Article 69

Subject to Article 66(2) and Article 70, this Regulation shall, as between Member States, supersede the following conventions and treaty concluded between two or more of them:

— the Convention between Belgium and France on Jurisdiction and the Validity and Enforcement of Judgments, Arbitration Awards and Authentic Instruments, signed at Paris on 8 July 1899,

— the Convention between Belgium and the Netherlands on Jurisdiction, Bankruptcy, and the Validity and Enforcement of Judgments, Arbitration Awards and Authentic Instruments, signed at Brussels on 28 March 1925,

— the Convention between France and Italy on the Enforcement of Judgments in Civil and Commercial Matters, signed at Rome on 3 June 1930,

— the Convention between the United Kingdom and the French Republic providing for the reciprocal enforcement of judgments in civil and commercial matters, with Protocol, signed at Paris on 18 January 1934,

— the Convention between the United Kingdom and the Kingdom of Belgium providing for the reciprocal enforcement of judgments in civil and commercial matters, with Protocol, signed at Brussels on 2 May 1934,
— the Convention between Germany and Italy on the Recognition and Enforcement of Judgments in Civil and Commercial Matters, signed at Rome on 9 March 1936,

— the Convention between Belgium and Austria on the Reciprocal Recognition and Enforcement of Judgments and Authentic Instruments relating to Maintenance Obligations, signed at Vienna on 25 October 1957,

— the Convention between Germany and Belgium on the Mutual Recognition and Enforcement of Judgments, Arbitration Awards and Authentic Instruments in Civil and Commercial Matters, signed at Bonn on 30 June 1958,

— the Convention between the Netherlands and Italy on the Recognition and Enforcement of Judgments in Civil and Commercial Matters, signed at Rome on 17 April 1959,

— the Convention between Germany and Austria on the Reciprocal Recognition and Enforcement of Judgments, Settlements and Authentic Instruments in Civil and Commercial Matters, signed at Vienna on 6 June 1959,

— the Convention between Belgium and Austria on the Reciprocal Recognition and Enforcement of Judgments, Arbitral Awards and Authentic Instruments in Civil and Commercial Matters, signed at Vienna on 16 June 1959,

— the Convention between the United Kingdom and the Federal Republic of Germany for the reciprocal recognition and enforcement of judgments in civil and commercial matters, signed at Bonn on 14 July 1960,

— the Convention between the United Kingdom and Austria providing for the reciprocal recognition and enforcement of judgments in civil and commercial matters, signed at Vienna on 14 July 1961, with amending Protocol signed at London on 6 March 1970,
— the Convention between Greece and Germany for the Reciprocal Recognition and Enforcement of Judgments, Settlements and Authentic Instruments in Civil and Commercial Matters, signed in Athens on 4 November 1961,

— the Convention between Belgium and Italy on the Recognition and Enforcement of Judgments and other Enforceable Instruments in Civil and Commercial Matters, signed at Rome on 6 April 1962,

— the Convention between the Netherlands and Germany on the Mutual Recognition and Enforcement of Judgments and Other Enforceable Instruments in Civil and Commercial Matters, signed at The Hague on 30 August 1962,

— the Convention between the Netherlands and Austria on the Reciprocal Recognition and Enforcement of Judgments and Authentic Instruments in Civil and Commercial Matters, signed at The Hague on 6 February 1963,
— the Convention between the United Kingdom and the Republic of Italy for the reciprocal recognition and enforcement of judgments in civil and commercial matters, signed at Rome on 7 February 1964, with amending Protocol signed at Rome on 14 July 1970,
— the Convention between France and Austria on the Recognition and Enforcement of Judgments and Authentic Instruments in Civil and Commercial Matters, signed at Vienna on 15 July 1966,

— the Convention between the United Kingdom and the Kingdom of the Netherlands providing for the reciprocal recognition and enforcement of judgments in civil matters, signed at The Hague on 17 November 1967,

— the Convention between Spain and France on the Recognition and Enforcement of Judgment Arbitration Awards in Civil and Commercial Matters, signed at Paris on 28 May 1969, 
— the Convention between Luxembourg and Austria on the Recognition and Enforcement of Judgments and Authentic Instruments in Civil and Commercial Matters, signed at Luxembourg on 29 July 1971,

— the Convention between Italy and Austria on the Recognition and Enforcement of Judgments in Civil and Commercial Matters, of Judicial Settlements and of Authentic Instruments, signed at Rome on 16 November 1971,

— the Convention between Spain and Italy regarding Legal Aid and the Recognition and Enforcement of Judgments in Civil and Commercial Matters, signed at Madrid on 22 May 1973,

— the Convention between Finland, Iceland, Norway, Sweden and Denmark on the Recognition and Enforcement of Judgments in Civil Matters, signed at Copenhagen on 11 October 1977,

— the Convention between Austria and Sweden on the Recognition and Enforcement of Judgments in Civil Matters, signed at Stockholm on 16 September 1982,

— the Convention between Spain and the Federal Republic of Germany on the Recognition and Enforcement of Judgments, Settlements and Enforceable Authentic Instruments in Civil and Commercial Matters, signed at Bonn on 14 November 1983,

— the Convention between Austria and Spain on the Recognition and Enforcement of Judgments, Settlements and Enforceable Authentic Instruments in Civil and Commercial Matters, signed at Vienna on 17 February 1984,

— the Convention between Finland and Austria on the Recognition and Enforcement of Judgments in Civil Matters, signed at Vienna on 17 November 1986,

— the Treaty between Belgium, the Netherlands and Luxembourg in Jurisdiction, Bankruptcy, and the Validity and Enforcement of Judgments, Arbitration Awards and Authentic Instruments, signed at Brussels on 24 November 1961, in so far as it is in force,

— the Convention between the Czechoslovak Republic and Portugal on the Recognition and Enforcement of Court Decisions, signed at Lisbon on 23 November 1927, still in force between the Czech Republic and Portugal,

— the Convention between the Federative People's Republic of Yugoslavia and the Republic of Austria on Mutual Judicial Cooperation, signed at Vienna on 16 December 1954,

— the Convention between the Polish People's Republic and the Hungarian People's Republic on the Legal Assistance in Civil, Family and Criminal Matters, signed at Budapest on 6 March 1959, 
— the Convention between the Federative People's Republic of Yugoslavia and the Kingdom of Greece on the Mutual Recognition and Enforcement of Judgments, signed at Athens on 18 June 1959,

— the Convention between the Polish People's Republic and the Federative People's Republic of Yugoslavia on the Legal Assistance in Civil and Criminal Matters, signed at Warsaw on 6 February 1960, now in force between Poland and Slovenia,

— the Agreement between the Federative People's Republic of Yugoslavia and the Republic of Austria on the Mutual Recognition and Enforcement of Arbitral Awards and Arbitral Settlements in Commercial Matters, signed at Belgrade on 18 March 1960,

— the Agreement between the Federative People's Republic of Yugoslavia and the Republic of Austria on the Mutual Recognition and Enforcement of Decisions in Alimony Matters, signed at Vienna on 10 October 1961,

— the Convention between Poland and Austria on Mutual Relations in Civil Matters and on Documents, signed at Vienna on 11 December 1963,

— the Treaty between the Czechoslovak Socialist Republic and the Socialist Federative Republic of Yugoslavia on Settlement of Legal Relations in Civil, Family and Criminal Matters, signed at Belgrade on 20 January 1964, still in force between the Czech

Republic, Slovakia and Slovenia, 
— the Convention between Poland and France on Applicable Law, Jurisdiction and the Enforcement of Judgments in the Field of Personal and Family Law, concluded in Warsaw on 5 April 1967,

— the Convention between the Governments of Yugoslavia and France on the Recognition and Enforcement of Judgments in Civil and Commercial Matters, signed at Paris on 18 May 1971,

— the Convention between the Federative Socialist Republic of Yugoslavia and the Kingdom of Belgium on the Recognition and Enforcement of Court Decisions in Alimony Matters, signed at Belgrade on 12 December 1973,

— the Convention between Hungary and Greece on Legal Assistance in Civil and Criminal Matters, signed at Budapest on 8 October 1979, 
— the Convention between Poland and Greece on Legal Assistance in Civil and Criminal Matters, signed at Athens on 24 October 1979,

— the Convention between Hungary and France on Legal Assistance in Civil and Family Law, on the Recognition and Enforcement of Decisions and on Legal Assistance in Criminal Matters and on Extradition, signed at Budapest on 31 July 1980,

— the Treaty between the Czechoslovak Socialist Republic and the Hellenic Republic on Legal Aid in Civil and Criminal Matters, signed at Athens on 22 October 1980, still in force between the Czech Republic, Slovakia and Greece,

— the Convention between the Republic of Cyprus and the Hungarian People's Republic on Legal Assistance in Civil and Criminal Matters, signed at Nicosia on 30 November 1981,

— the Treaty between the Czechoslovak Socialistic Republic and the Republic of Cyprus on Legal Aid in Civil and Criminal Matters, signed at Nicosia on 23 April 1982, still in force between the Czech Republic, Slovakia and Cyprus,

— the Agreement between the Republic of Cyprus and the Republic of Greece on Legal Cooperation in Matters of Civil, Family, Commercial and Criminal Law, signed at Nicosia on 5 March 1984,

— the Treaty between the Government of the Czechoslovak Socialist Republic and the Government of the Republic of France on Legal Aid and the Recognition and Enforcement of Judgments in Civil, Family and Commercial Matters, signed at Paris on 10 May 1984, still in force between the Czech Republic, Slovakia and France,

— the Agreement between the Republic of Cyprus and the Socialist Federal Republic of Yugoslavia on Legal Assistance in Civil and Criminal Matters, signed at Nicosia on 19 September 1984, now in force between Cyprus and Slovenia,

— the Treaty between the Czechoslovak Socialist Republic and the Italian Republic on Legal Aid in Civil and Criminal Matters, signed at Prague on 6 December 1985, still in force between the Czech Republic, Slovakia and Italy,

— the Treaty between the Czechoslovak Socialist Republic and the Kingdom of Spain on Legal Aid, Recognition and Enforcement of Court Decisions in Civil Matters, signed at Madrid on 4 May 1987, still in force between the Czech Republic, Slovakia and Spain,

— the Treaty between the Czechoslovak Socialist Republic and the Polish People's Republic on Legal Aid and Settlement of Legal Relations in Civil, Family, Labour and Criminal Matters, signed at Warsaw on 21 December 1987, still in force between the Czech

Republic, Slovakia and Poland,

— the Treaty between the Czechoslovak Socialist Republic and the Hungarian People's Republic on Legal Aid and Settlement of Legal Relations in Civil, Family and Criminal Matters, signed at Bratislava on 28 March 1989, still in force between the Czech

Republic, Slovakia and Hungary,

— the Convention between Poland and Italy on Judicial Assistance and the Recognition and Enforcement of Judgments in Civil Matters, signed at Warsaw on 28 April 1989,

— the Treaty between the Czech Republic and the Slovak Republic on Legal Aid provided by Judicial Bodies and on Settlements of Certain Legal Relations in Civil and Criminal Matters, signed at Prague on 29 October 1992,

— the Agreement between the Republic of Latvia, the Republic of Estonia and the Republic of Lithuania on Legal Assistance and Legal Relationships, signed at Tallinn on 11 November 1992,

— the Agreement between the Republic of Poland and the Republic of Lithuania on Legal Assistance and Legal Relations in Civil, Family, Labour and Criminal Matters, signed in Warsaw on 26 January 1993,

— the Agreement between the Republic of Latvia and the Republic of Poland on Legal Assistance and Legal Relationships in Civil, Family, Labour and Criminal Matters, signed at Riga on 23 February 1994,

— the Agreement between the Republic of Cyprus and the Republic of Poland on Legal Cooperation in Civil and Criminal Matters, signed at Nicosia on 14 November 1996, and

— the Agreement between Estonia and Poland on Granting Legal Assistance and Legal Relations on Civil, Labour and Criminal Matters, signed at Tallinn on 27 November 1998,

— the Convention between Bulgaria and Belgium on certain Judicial Matters, signed at Sofia on 2 July 1930,

— the Agreement between the People's Republic of Bulgaria and the Federative People's Republic of Yugoslavia on Mutual Legal Assistance, signed at Sofia on 23 March 1956, still in force between Bulgaria and Slovenia,

— the Treaty between the People's Republic of Romania and the People's Republic of Hungary on Legal Assistance in Civil, Family and Criminal Matters, signed at Bucharest on 7 October 1958,

— the Treaty between the People's Republic of Romania and the Czechoslovak Republic on Legal Assistance in Civil, Family and Criminal Matters, signed at Prague on 25 October 1958, still in force between Romania and Slovakia,

— the Agreement between the People's Republic of Bulgaria and the Romanian People's Republic on Legal Assistance in Civil, Family and Criminal Matters, signed at Sofia on 3 December 1958, 
— the Treaty between the People's Republic of Romania and the Federal People's Republic of Yugoslavia on Legal Assistance, signed at Belgrade on 18 October 1960 and its Protocol, still in force between Romania and Slovenia,

— the Agreement between the People's Republic of Bulgaria and the Polish People's Republic on Legal Assistance and Legal Relations in Civil, Family and Criminal Matters, signed at Warsaw on 4 December 1961,

— the Convention between the Socialist Republic of Romania and the Republic of Austria on Legal Assistance in Civil and Family law and the Validity and Service of Documents and its annexed Protocol, signed at Vienna on 17 November 1965,

— the Agreement between the People's Republic of Bulgaria and the Hungarian People's Republic on Legal Assistance in Civil, Family and Criminal Matters, signed at Sofia on 16 May 1966,

— the Convention between the Socialist Republic of Romania and the Hellenic Republic on Legal Assistance in Civil and Criminal Matters and its Protocol, signed at Bucharest on 19 October 1972,

— the Convention between the Socialist Republlic of Romania and the Italian Republic on Judicial Assistance in Civil and Criminal Matters, signed at Bucharest on 11 November 1972,

— the Convention between the Socialist Republic of Romania and the French Republic on Legal Assistance in Civil and Commercial Matters, signed at Paris on 5 November 1974,

— the Convention between the Socialist Republic of Romania and the Kingdom of Belgium on Legal Assistance in Civil and Commercial Matters, signed at Bucharest on 30 October 1975,

— the Agreement between the People's Republic of Bulgaria and the Hellenic Republic on Legal Assistance in Civil and Criminal Matters, signed at Athens on 10 April 1976,

— the Agreement between the People's Republic of Bulgaria and the Czechoslovak Socialist Republic on Legal Assistance and Settlement of Relations in Civil, Family and Criminal Matters, signed at Sofia on 25 November 1976,

— the Convention between the Socialist Republic of Romania and the United Kingdom of Great Britain and Northern Ireland on Legal Assistance in Civil and Commercial Matters, signed at London on 15 June 1978,

— the Additional Protocol to the Convention between the Socialist Republic of Romania and the Kingdom of Belgium on Legal Assistance Civil and Commercial Matters, signed at Bucharest on 30 October 1979,

— the Convention between the Socialist Republic of Romania and the Kingdom of Belgium on Recognition and Enforcement of Decisions in Alimony Obligations, signed at Bucharest on 30 October 1979, — the Convention between the Socialist Republic of Romania and the

Kingdom of Belgium on Recognition and Enforcement of Divorce Decisions, signed at Bucharest on 6 November 1980,

— the Agreement between the People's Republic of Bulgaria and the Republic of Cyprus on Legal Assistance in Civil and Criminal Matters, signed at Nicosia on 29 April 1983,

— the Agreement between the Government of the People's Republic of Bulgaria and the Government of the French Republic on Mutual Legal Assistance in Civil Matters, signed at Sofia on 18 January 1989,

— the Agreement between the People's Republic of Bulgaria and the Italian Republic on Legal Assistance and Enforcement of Decisions in Civil Matters, signed at Rome on 18 May 1990,

— the Agreement between the Republic of Bulgaria and the Kingdom of Spain on Mutual Legal Assistance in Civil Matters, signed at Sofia on 23 May 1993,

— the Treaty between Romania and the Czech Republic on Judicial Assistance in Civil Matters, signed at Bucharest on 11 July 1994, 
— the Convention between Romania and the Kingdom of Spain on Jurisdiction, Recognition and Enforcement of Decisions in Civil and Commercial Matters, signed at Bucharest on 17 November 1997,

— the Convention between Romania and the Kingdom of Spain — complementary to the Hague Convention relating to civil procedure law (Hague, 1 March 1954), signed at Bucharest on 17 November 1997,

— the Treaty between Romania and the Republic of Poland on Legal Assistance and Legal Relations in Civil Cases, signed at Bucharest on 15 May 1999.

Article 70

1. The Treaty and the Conventions referred to in Article 69 shall continue to have effect in relation to matters to which this Regulation does not apply.

2. They shall continue to have effect in respect of judgments given and documents formally drawn up or registered as authentic instruments before the entry into force of this Regulation.

Article 71

1. This Regulation shall not affect any conventions to which the Member States are parties and which in relation to particular matters, govern jurisdiction or the recognition or enforcement of judgments.

2. With a view to its uniform interpretation, paragraph 1 shall be applied in the following manner:

(a) this Regulation shall not prevent a court of a Member State, which is a party to a convention on a particular matter, from assuming jurisdiction in accordance with that convention, even where the defendant is domiciled in another Member State which is not a

party to that convention. The court hearing the action shall, in any event, apply Article 26 of this Regulation;

(b) judgments given in a Member State by a court in the exercise of jurisdiction provided for in a convention on a particular matter shall be recognised and enforced in the other Member States in accordance with this Regulation.

Where a convention on a particular matter to which both the Member State of origin and the Member State addressed are parties lays down conditions for the recognition or enforcement of judgments, those conditions shall apply. In any event, the provisions of this Regulation which concern the procedure for recognition and enforcement of judgments may be applied.

Article 72

This Regulation shall not affect agreements by which Member States undertook, prior to the entry into force of this Regulation pursuant to Article 59 of the Brussels Convention, not to recognise judgments given, in particular in other Contracting States to that Convention,

against defendants domiciled or habitually resident in a third country where, in cases provided for in Article 4 of that Convention, the judgment could only be founded on a ground of jurisdiction specified in the second paragraph of Article 3 of that Convention.

CHAPTER VIII

FINAL PROVISIONS

Article 73

No later than five years after the entry into force of this Regulation, the Commission shall present to the European Parliament, the Council and the Economic and Social Committee a report on the application of this Regulation. The report shall be accompanied, if need be, by proposals for adaptations to this Regulation.

Article 74

1. The Member States shall notify the Commission of the texts amending the lists set out in Annexes I to IV. The Commission shall adapt the Annexes concerned accordingly.

2. The updating or technical adjustments of the forms, specimens of which appear in Annexes V and VI, shall be adopted by the Commission. Those measures, designed to amend non-essential elements of this Regulation, shall be adopted in accordance with the regulatory procedure with scrutiny referred to in Article 75(2).

Article 75

1. The Commission shall be assisted by a committee.

2. Where reference is made to this paragraph, Article 5a(1) to (4) and Article 7 of Decision 1999/468/EC shall apply, having regard to the provisions of Article 8 thereof.

Article 76

This Regulation shall enter into force on l March 2002.

This Regulation is binding in its entirety and directly applicable in the Member States in accordance with the Treaty establishing the European Community.

ANNEX I

Rules of jurisdiction referred to in Article 3 (2) and Article 4 (2)

— in Belgium: Articles 5 through 14 of the Law of 16 July 2004 on private

international law;

— in Bulgaria: Article 4(1) (2) of the International Private Law Code,

— in the Czech Republic: Article 86 of Act No 99/1963 Coll., the Code of Civil

Procedure (občanský soudní řád), as amended,

— in Germany: Article 23 of the code of civil procedure (Zivilprozeßordnung),

— in Estonia: Article 86 of the Code of Civil Procedure (tsiviilkohtumenetluse

seadustik),

— in Greece: Article 40 of the code of civil procedure (Κώδικας Πολιτικής
Δικονομίας),

— in France: Articles 14 and 15 of the civil code (Code civil),

— in Ireland: the rules which enable jurisdiction to be founded on the document

instituting the proceedings having been served on the defendant during his

temporary presence in Ireland,

— in Italy: Articles 3 and 4 law 218 of 31 May 1995,

— in Cyprus: section 21(2) of the Courts of Justice Law No 14 of 1960, as

amended,

— in Latvia: section 27 and paragraphs 3, 5, 6 and 9 of section 28 of the Civil

Procedure Law (Civilprocesa likums),

— in Lithuania: Article 31 of the Code of Civil Procedure (Civilinio proceso

kodeksas),

— in Luxembourg: Articles 14 and 15 of the civil code (Code civil),

— in Hungary: Article 57 of Law Decree No 13 of 1979 on International Private

Law (a nemzetközi magánjogról szóló 1979. évi 13. törvényerejű rendelet),

— in Malta: Articles 742, 743 and 744 of the Code of Organisation and Civil

Procedure - Cap. 12 (Kodiċi ta′ Organizzazzjoni u Proċedura Ċivili - Kap.

12) and Article 549 of the Commercial Code - Cap. 13 (Kodiċi tal-kummerċ -

Kap. 13),

— in Austria: Article 99 of the Law on court Jurisdiction (Jurisdiktionsnorm),

— in Poland: Article 1103 paragraph 4 of the Code of Civil Procedure (Kodeksu

postępowania cywilnego),

— in Portugal: Article 65(1a) of the Code of Civil Procedure (Código de

Processo Civil), in so far as it may encompass exorbitant grounds of jurisdiction,

such as the courts of the place in which the branch, agency or other

establishment (if located in Portugal) when the central administration (if

located in foreign state) is the party served, and Article 10 of the Code of

Labour Procedure (Código de Processo do Trabalho), in so far as it may

encompass exorbitant grounds of jurisdiction, such as the courts of the place

where the plaintiff is domiciled in proceedings relating to individual contracts

of employment brought by the employee against the employer,

— in Romania: Articles 148-157 of Law No 105/1992 on Private International

Law Relations,

— in Slovenia: Article 48(2) of the Private International Law and Procedure Act

(Zakon o medarodnem zasebnem pravu in postopku) in relation to

Article 47(2) of Civil Procedure Act (Zakon o pravdnem postopku) and

Article 58 of the Private International Law and Procedure Act (Zakon o

medarodnem zasebnem pravu in postopku) in relation to Article 59 of

Civil Procedure Act (Zakon o pravdnem postopku),

— in Slovakia: Articles 37 to 37e of Act No 97/1963 on Private International

Law and the Rules of Procedure relating thereto,

— in Finland: paragraphs 1 and 2 of Section 18(1) of Chapter 10 of the Code of

Judicial Procedure (oikeudenkäymiskaari/rättegångsbalken),

— in Sweden: the first sentence of the first paragraph of Section 3 of Chapter 10

of the Code of Judicial Procedure (rättegångsbalken),

— in the United Kingdom: the rules which enable jurisdiction to be founded on:

(a) the document instituting the proceedings having been served on the

defendant during his temporary presence in the United Kingdom; or

(b) the presence within the United Kingdom of property belonging to the

defendant; or

(c) the seizure by the plaintiff of property situated in the United Kingdom.

ANNEX II

The courts or competent authorities to which the application referred to in

Article 39 may be submitted are the following:

— in Belgium, the ‘tribunal de première instance’ or ‘rechtbank van eerste

aanleg’ or ‘erstinstanzliches Gericht’,

— in Bulgaria, the ‘окръжния съд’,

— in the Czech Republic, the ‘okresní soud’ or ‘soudní exekutor’,

— in Germany,

(a) the presiding judge of a chamber of the ‘Landgericht’,

(b) a notary in a procedure of declaration of enforceability of an authentic

instrument,

— in Estonia, the ‘maakohus’ (county court),

— in Greece, the ‘Μονομελές Πρωτοδικείο’,

— in Spain, the ‘Juzgado de Primera Instancia’,

— in France:

(a) the ‘greffier en chef du tribunal de grande instance’,

(b) the ‘président de la chambre départementale des notaires’ in the case of

application for a declaration of enforceability of a notarial authentic

instrument,

— in Ireland, the ‘High Court’,

— in Italy, the ‘corte d’appello’,

— in Cyprus, the ‘Επαρχιακό Δικαστήριο’ or in the case of a maintenance

judgment the ‘Οικογενειακό Δικαστήριο’,

— in Latvia, the ‘rajona (pilsētas) tiesa’,

— in Lithuania, the ‘Lietuvos apeliacinis teismas’,

— in Luxembourg, the presiding judge of the ‘tribunal d’arrondissement’,

— in Hungary, the ‘megyei bíróság székhelyén működő helyi bíróság’, and in

Budapest the ‘Budai Központi Kerületi Bíróság’,

— in Malta, the ‘Prim’ Awla tal-Qorti Ċivili’ or ‘Qorti tal-Maġistrati ta’

Għawdex fil-ġurisdizzjoni superjuri tagħha’, or, in the case of a maintenance

judgment, the ‘Reġistratur tal-Qorti’ on transmission by the ‘Ministru

responsabbli għall-Ġustizzja’,

— in the Netherlands, the ‘voorzieningenrechter van de rechtbank’,

— in Austria, the ‘Bezirksgericht’,

— in Poland, the ‘sąd okręgowy’,

— in Portugal, the ‘Tribunal de Comarca’,

— in Romania, the ‘Tribunal’,

— in Slovenia, the ‘okrožno sodišče’,

— in Slovakia, ‘okresný súd’

— in Finland, the ‘käräjäoikeus/tingsrätt’,

— in Sweden, the ‘Svea hovrätt’,

— in the United Kingdom:

(a) in England and Wales, the High Court of Justice, or in the case of a

maintenance judgment to the Magistrates’ Court on transmission by the

Secretary of State;

(b) in Scotland, the Court of Session, or in the case of a maintenance

judgment to the Sheriff Court on transmission by the Scottish Ministers;

(c) in Northern Ireland, the High Court of Justice, or in the case of a maintenance

judgment to the Magistrates’ Court on transmission by the

Secretary of State.

 (d) in Gibraltar, the Supreme Court of Gibraltar, or in the case of a maintenance

judgment, the Magistrates’ Court on transmission by the

Attorney General of Gibraltar.

ANNEX III

The courts with which appeals referred to in Article 43 (2) may be lodged are the

following:

— in Belgium,

(a) as regards appeal by the defendant, the ‘tribunal de première instance’ or

‘rechtbank van eerste aanleg’ or ‘erstinstanzliche Gericht’,

(b) as regards appeal by the applicant: the ‘Cour d’appel’ or ‘hof van

beroep’,

— in Bulgaria, the ‘Апелативен съд — София’,

— in the Czech Republic, the court of appeal through the district court,

— in Germany, the ‘Oberlandesgericht’,

— in Estonia, the ‘ringkonnakohus’,

— in Greece the ‘Εφετείο’,

— in Spain, the ‘Juzgado de Primera Instancia’ which issued the contested

decision, with the appeal to be solved by the ‘Audiencia Provincial’.

— in France:

(a) the ‘cour d’appel’ on decisions allowing the application,

(b) the presiding judge of the ‘tribunal de grande instance’, on decisions

rejecting the application,

— in Ireland, the High Court,

— in Iceland, the ‘heradsdomur’,

— in Italy, the ‘corte d’appello’,

— in Cyprus, the ‘Επαρχιακό Δικαστήριο’ or in the case of a maintenance

judgment the ‘Οικογενειακό Δικαστήριο’,

— in Latvia, the ‘Apgabaltiesa’ via the ‘rajona (pilsētas) tiesa’,

— in Lithuania, the ‘Lietuvos apeliacinis teismas’,

— in Luxembourg, the ‘Cour supérieure de justice’ sitting as a court of civil

appeal,

— in Hungary, the local court situated at the seat of the county court (in

Budapest, the Central District Court of Buda); the appeal is adjudicated by

the county court (in Budapest, the Capital Court),

— in Malta, the ‘Qorti ta’ l-Appell’ in accordance with the procedure laid down

for appeals in the Kodiċi ta’ Organizzazzjoni u Proċedura Ċivili – Kap.12 or

in the case of a maintenance judgment by ‘ċitazzjoni’ before the ‘Prim’ Awla

tal-Qorti ivili jew il-Qorti tal-Maġistrati ta’ Għawdex fil-ġurisdizzjoni

superjuri tagħha’’,

— in the Netherlands, the ‘rechtbank’

— in Austria, the ‘Landesgericht’ via the ‘Bezirksgericht’,

— in Poland, the ‘sąd apelacyjny’ via the ‘sąd okręgowy’,

— in Portugal, the ‘Tribunal da Relação’ is the competent court. The appeals are

launched, in accordance with the national law in force, by way of a request

addressed to the court which issued the contested decision,

— in Romania, the ‘Curte de Apel’,

— in Slovenia, the ‘okrožno sodišče’,

— in Slovakia, the court of appeal through the district court whose decision is

being appealed,

— in Finland, the ‘hovioikeus/hovrätt’,

— in Sweden, the ‘Svea hovrätt’,

— in the United Kingdom:

(a) in England and Wales, the High Court of Justice, or in the case of a

maintenance judgment the Magistrates’ Court;

(b) in Scotland, the Court of Session, or in the case of a maintenance

judgment the Sheriff Court;

(c) in Northern Ireland, the High Court of Justice, or in the case of a maintenance

judgment the Magistrates’ Court;

(d) in Gibraltar, the Supreme Court of Gibraltar, of in the case of a maintenance

judgment, the Magistrates’ Court.

ANNEX IV

The appeals which may be lodged pursuant to Article 44 are the following:

— in Belgium, Greece, Spain, France, Italy, Luxembourg and the Netherlands,

an appeal in cassation,

— in Bulgaria, ‘обжалване пред Върховния касационен съд’,

— in the Czech Republic, a ‘dovolání’ and a ‘žaloba pro zmatečnost’,

— in Germany, a ‘Rechtsbeschwerde’,

— in Estonia, a ‘kassatsioonikaebus’,

— in Ireland, an appeal on a point of law to the Supreme Court,

— in Iceland, an appeal to the ‘Hæstiréttur’,

— in Cyprus, an appeal to the Supreme Court,

— in Latvia, an appeal to the ‘Augstākās tiesas Senāts’ via the ‘Apgabaltiesa’,

— in Lithuania, an appeal to the ‘Lietuvos Aukščiausiasis Teismas’,

— in Hungary, ‘felülvizsgálati kérelem’,

— in Malta, no further appeal lies to any other court; in the case of a maintenance

judgment the ‘Qorti ta' l-Appell’ in accordance with the procedure

laid down for appeal in the ‘kodiċi ta Organizzazzjoni u Procedura Ċivili –

Kap. 12’,

— in Austria, a ‘Revisionsrekurs’,

— in Poland, ‘skarga kasacyjna’,

— in Portugal, an appeal on a point of law,

— in Romania, a ‘contestatie in anulare’ or a ‘revizuire’,

— in Slovenia, an appeal to the ‘Vrhovno sodišče Republike Slovenije’,

— in Slovakia, the ‘dovolanie’,

— in Finland, an appeal to the ‘korkein oikeus/högsta domstolen’,

— in Sweden, an appeal to the ‘Högsta domstolen’,

— in the United Kingdom, a single further appeal on a point of law.

2001R0044—EN —14.05.2010 — 008.001— 36

ANNEX V

ANNEX VI

COUNCIL REGULATION (EC) No 2201/2003 of 27 November 2003 (Brussels II)
concerning jurisdiction and the recognition and enforcement of judgments in matrimonial matters and the matters of parental responsibility, repealing Regulation (EC) No 1347/2000


(OJ L 338, 23.12.2003, p.1), mended by: Council Regulation (EC) No 2116/2004 of 2 December 2004 , O J L 367, 14. 12. 2004, p. 1 
THE COUNCIL OF THE EUROPEAN UNION,

Having regard to the Treaty establishing the European Community, and in particular Article 61(c) and Article 67(1) thereof,

Having regard to the proposal from the Commission ( 1 ),

Having regard to the opinion of the European Parliament ( 2 ),

Having regard to the opinion of the European Economic and Social Committee ( 3 ),

Whereas:

1 The European Community has set the objective of creating an area of freedom, security and justice, in which the free movement of persons is ensured. To this end, the Community is to adopt, among others, measures in the field of judicial cooperation in civil matters that are necessary for the proper functioning of the internal market.

2 The Tampere European Council endorsed the principle of mutual recognition of judicial decisions as the cornerstone for the creation of a genuine judicial area, and identified visiting rights as a priority.

3 Council Regulation (EC) No 1347/2000 ( 4 ) sets out rules on jurisdiction, recognition and enforcement of judgments in matrimonial matters and matters of parental responsibility for the children of both spouses rendered on the occasion of the matrimonial proceedings. The content of this Regulation was substantially taken over from the Convention of 28 May 1998 on the same subject matter ( 5 ).

4 On 3 July 2000 France presented an initiative for a Council Regulation on the mutual enforcement of judgments on rights of access to children ( 6 ).

5 In order to ensure equality for all children, this Regulation covers all decisions on parental responsibility, including measures for the protection of the child, independently of any link with a matrimonial proceeding.

6 Since the application of the rules on parental responsibility often arises in the context of matrimonial proceedings, it is more appropriate to have a single instrument for matters of divorce and parental responsibility.

7 The scope of this Regulation covers civil matters, whatever the nature of the court or tribunal.

8 As regards judgments on divorce, legal separation or marriage annulment, this Regulation should apply only to the dissolution of matrimonial ties and should not deal with issues such as the grounds for divorce, property consequences of the marriage or any other ancillary measures.

9 As regards the property of the child, this Regulation should apply only to measures for the protection of the child, i.e. (i) the designation and functions of a person or body having charge of the child's property, representing or assisting the child, and (ii) the administration, conservation or disposal of the child's property. In this context, this Regulation should, for instance, apply in cases where the parents are in dispute as regards the administration of the child's property. Measures relating to the child's property which do not concern the protection of the child should continue to be governed by Council Regulation (EC) No 44/2001 of22 December 2000 on jurisdiction and the recognition and enforcement of judgments in civil and commercial matters ( 7 ).

10 This Regulation is not intended to apply to matters relating to social security, public measures of a general nature in matters of education or health or to decisions on the right of asylum and on immigration. In addition it does not apply to the establishment of parenthood, since this is a different matter from the attribution of parental responsibility, nor to other questions linked to the status of persons. Moreover, it does not apply to measures taken as a result of criminal offences committed by children.

11 Maintenance obligations are excluded from the scope of this Regulation as these are already covered by Council Regulation No 44/2001. The courts having jurisdiction under this Regulation will generally have jurisdiction to rule on maintenance obligations by application of Article 5(2) of Council Regulation No 44/2001.

12 The grounds of jurisdiction in matters of parental responsibility established in the present Regulation are shaped in the light of the best interests of the child, in particular on the criterion of proximity. This means that jurisdiction should lie in the first place with the Member State of the child's habitual residence, except for certain cases of a change in the child's residence or pursuant to an agreement between the holders of parental responsibility.

13 In the interest of the child, this Regulation allows, by way of exception and under certain conditions, that the court having jurisdiction may transfer a case to a court of another Member State if this court is better placed to hear the case. However, in this case the second court should not be allowed to transfer the case to a third court.

14 This Regulation should have effect without prejudice to the application of public international law concerning diplomatic immunities. Where jurisdiction under this Regulation cannot be exercised by reason of the existence of diplomatic immunity in accordance with international law, jurisdiction should be exercised in accordance with national law in a Member State in which the person concerned does not enjoy such immunity.

15 Council Regulation (EC) No 1348/2000 of 29 May 2000 on the service in the Member States of judicial and extrajudicial documents in civil or commercial matters ( 8 ) should apply to the service of documents in proceedings instituted pursuant to this Regulation.

16 This Regulation should not prevent the courts of a Member State from taking provisional, including protective measures, in urgent cases, with regard to persons or property situated in that State.

17 In cases of wrongful removal or retention of a child, the return of the child should be obtained without delay, and to this end the Hague Convention of 25 October 1980 would continue to apply as complemented by the provisions of this Regulation, in particular Article 11. The courts of the Member State to or in which the child has been wrongfully removed or retained should be able to oppose his or her return in specific, duly justified cases. However, such a decision could be replaced by a subsequent decision by the court of the Member State of habitual residence of the child prior to the wrongful removal or retention. Should that judgment entail the return of the child, the return should take place without any special procedure being required for recognition and enforcement of that judgment in the Member State to or in which the child has been removed or retained.

18 Where a court has decided not to return a child on the basis of Article 13 of the 1980 Hague Convention, it should inform the court having jurisdiction or central authority in the Member State where the child was habitually resident prior to the wrongful removal or retention. Unless the court in the latter Member State has been seised, this court or the central authority should notify the parties. This obligation should not prevent the central authority from also notifying the relevant public authorities in accordance with national law.

19 The hearing of the child plays an important role in the application of this Regulation, although this instrument is not intended to modify national procedures applicable.

20 The hearing of a child in another Member State may take place under the arrangements laid down in Council Regulation (EC) No 1206/2001 of 28 May 2001 on cooperation between the courts of the Member States in the taking of evidence in civil or commercial matters ( 9 ).

21 The recognition and enforcement of judgments given in a Member State should be based on the principle of mutual trust and the grounds for non-recognition should be kept to the minimum required.

22 Authentic instruments and agreements between parties that are enforceable in one Member State should be treated as equivalent to ‘judgments’ for the purpose of the application of the rules on recognition and enforcement.

23 The Tampere European Council considered in its conclusions (point 34) that judgments in the field of family litigation should be ‘automatically recognised throughout the Union without any intermediate proceedings or grounds for refusal of enforcement’. This is why judgments on rights of access and judgments on return that have been certified in the Member State of origin in accordance with the provisions of this Regulation should be recognised and enforceable in all other Member States without any further procedure being required. Arrangements for the enforcement of such judgments continue to be governed by national law.

24 The certificate issued to facilitate enforcement of the judgment should not be subject to appeal. It should be rectified only where there is a material error, i.e. where it does not correctly reflect the judgment.

25 Central authorities should cooperate both in general matter and in specific cases, including for purposes of promoting the amicable resolution of family disputes, in matters of parental responsibility. To this end central authorities shall participate in the European Judicial Network in civil and commercial matters created by Council Decision 2001/470/EC of 28 May 2001 establishing a European Judicial Network in civil and commercial matters ( 10 ).

26 The Commission should make publicly available and update the lists of courts and redress procedures communicated by the Member States.

27 The measures necessary for the implementation of this Regulation should be adopted in accordance with Council Decision 1999/468/EC of 28 June 1999 laying down the procedures for the exercise of implementing powers conferred on the Commission ( 11 ).

28 This Regulation replaces Regulation (EC) No 1347/2000 which is consequently repealed.

29 For the proper functioning of this Regulation, the Commission should review its application and propose such amendments as may appear necessary.

30 The United Kingdom and Ireland, in accordance with Article 3 of the Protocol on the position of the United Kingdom and Ireland annexed to the Treaty on European Union and the Treaty establishing the European Community, have given notice of their wish to take part in the adoption and application of this Regulation.

31 Denmark, in accordance with Articles 1 and 2 of the Protocol on the position of Denmark annexed to the Treaty on European Union and the Treaty establishing the European Community, is not participating in the adoption of this Regulation and is therefore not bound by it nor subject to its application.

32 Since the objectives of this Regulation cannot be sufficiently achieved by the Member States and can therefore be better achieved at Community level, the Community may adopt measures, in accordance with the principle of subsidiarity as set out in Article 5 of the Treaty. In accordance with the principle of proportionality, as set out in that Article, this Regulation does not go beyond what is necessary in order to achieve those objectives.

33 This Regulation recognises the fundamental rights and observes the principles of the Charter of Fundamental Rights of the European Union. In particular, it seeks to ensure respect for the fundamental rights of the child as set out in Article 24 of the Charter of Fundamental Rights of the European Union,

HAS ADOPTED THE PRESENT REGULATION:

CHAPTER I

SCOPE AND DEFINITIONS

Article 1

Scope

1.  This Regulation shall apply, whatever the nature of the court or tribunal, in civil matters relating to:

(a) divorce, legal separation or marriage annulment;

(b) the attribution, exercise, delegation, restriction or termination of parental responsibility.

2.  The matters referred to in paragraph 1(b) may, in particular, deal with:

(a) rights of custody and rights of access;

(b) guardianship, curatorship and similar institutions;

(c) the designation and functions of any person or body having charge of the child's person or property, representing or assisting the child;

(d) the placement of the child in a foster family or in institutional care;

(e) measures for the protection of the child relating to the administration, conservation or disposal of the child's property.

3.  This Regulation shall not apply to:

(a) the establishment or contesting of a parent-child relationship;

(b) decisions on adoption, measures preparatory to adoption, or the annulment or revocation of adoption;

(c) the name and forenames of the child;

(d) emancipation;

(e) maintenance obligations;

(f) trusts or succession;

(g) measures taken as a result of criminal offences committed by children.

Article 2

Definitions

For the purposes of this Regulation:

1. the term ‘court’ shall cover all the authorities in the Member States with jurisdiction in the matters falling within the scope of this Regulation pursuant to Article 1;

2. the term ‘judge’ shall mean the judge or an official having powers equivalent to those of a judge in the matters falling within the scope of the Regulation;

3. the term ‘Member State’ shall mean all Member States with the exception of Denmark;

4. the term ‘judgment’ shall mean a divorce, legal separation or marriage annulment, as well as a judgment relating to parental responsibility, pronounced by a court of a Member State, whatever the judgment may be called, including a decree, order or decision;

5. the term ‘Member State of origin’ shall mean the Member State where the judgment to be enforced was issued;

6. the term ‘Member State of enforcement’ shall mean the Member State where enforcement of the judgment is sought;

7. the term ‘parental responsibility’ shall mean all rights and duties relating to the person or the property of a child which are given to a natural or legal person by judgment, by operation of law or by an agreement having legal effect. The term shall include rights of custody and rights of access;

8. the term ‘holder of parental responsibility’ shall mean any person having parental responsibility over a child;

9. the term ‘rights of custody’ shall include rights and duties relating to the care of the person of a child, and in particular the right to determine the child's place of residence;

10. the term ‘rights of access’ shall include in particular the right to take a child to a place other than his or her habitual residence for a limited period of time;

11. the term ‘wrongful removal or retention’ shall mean a child's removal or retention where:

(a) it is in breach of rights of custody acquired by judgment or by operation of law or by an agreement having legal effect under the law of the Member State where the child was habitually resident immediately before the removal or retention;

and

(b) provided that, at the time of removal or retention, the rights of custody were actually exercised, either jointly or alone, or would have been so exercised but for the removal or retention. Custody shall be considered to be exercised jointly when, pursuant to a judgment or by operation of law, one holder of parental responsibility cannot decide on the child's place of residence without the consent of another holder of parental responsibility.

CHAPTER II

JURISDICTION

SECTION 1

Divorce, legal separation and marriage annulment

Article 3

General jurisdiction

1.  In matters relating to divorce, legal separation or marriage annulment, jurisdiction shall lie with the courts of the Member State

(a) in whose territory:

— the spouses are habitually resident, or

— the spouses were last habitually resident, insofar as one of them still resides there, or

— the respondent is habitually resident, or

— in the event of a joint application, either of the spouses is habitually resident, or

— the applicant is habitually resident if he or she resided there for at least a year immediately before the application was made, or

— the applicant is habitually resident if he or she resided there for at least six months immediately before the application was made and is either a national of the Member State in question or, in the case of the United Kingdom and Ireland, has his or her ‘domicile’ there;

(b) of the nationality of both spouses or, in the case of the United Kingdom and Ireland, of the ‘domicile’ of both spouses.

2.  For the purpose of this Regulation, ‘domicile’ shall have the same meaning as it has under the legal systems of the United Kingdom and Ireland.

Article 4

Counterclaim

The court in which proceedings are pending on the basis of Article 3 shall also have jurisdiction to examine a counterclaim, insofar as the latter comes within the scope of this Regulation.

Article 5

Conversion of legal separation into divorce

Without prejudice to Article 3, a court of a Member State that has given a judgment on a legal separation shall also have jurisdiction for converting that judgment into a divorce, if the law of that Member State so provides.

Article 6

Exclusive nature of jurisdiction under Articles 3, 4 and 5

A spouse who:

(a) is habitually resident in the territory of a Member State; or

(b) is a national of a Member State, or, in the case of the United Kingdom and Ireland, has his or her ‘domicile’ in the territory of one of the latter Member States, may be sued in another Member State only in accordance with Articles 3, 4 and 5.

Article 7

Residual jurisdiction

1.  Where no court of a Member State has jurisdiction pursuant to Articles 3, 4 and 5, jurisdiction shall be determined, in each Member State, by the laws of that State.

2.  As against a respondent who is not habitually resident and is not either a national of a Member State or, in the case of the United Kingdom and Ireland, does not have his ‘domicile’ within the territory of one of the latter Member States, any national of a Member State who is habitually resident within the territory of another Member State may, like the nationals of that State, avail himself of the rules of jurisdiction applicable in that State.

SECTION 2

Parental responsibility

Article 8

General jurisdiction

1.  The courts of a Member State shall have jurisdiction in matters of parental responsibility over a child who is habitually resident in that Member State at the time the court is seised.

2.  Paragraph 1 shall be subject to the provisions of Articles 9, 10 and 12.

Article 9

Continuing jurisdiction of the child's former habitual residence

1.  Where a child moves lawfully from one Member State to another and acquires a new habitual residence there, the courts of the Member State of the child's former habitual residence shall, by way of exception to Article 8, retain jurisdiction during a three-month period following the move for the purpose of modifying a judgment on access rights issued in that Member State before the child moved, where the holder of access rights pursuant to the judgment on access rights continues to have his or her habitual residence in the Member State of the child's former habitual residence.

2.  Paragraph 1 shall not apply if the holder of access rights referred to in paragraph 1 has accepted the jurisdiction of the courts of the Member State of the child's new habitual residence by participating in proceedings before those courts without contesting their jurisdiction.

Article 10

Jurisdiction in cases of child abduction

In case of wrongful removal or retention of the child, the courts of the Member State where the child was habitually resident immediately before the wrongful removal or retention shall retain their jurisdiction until the child has acquired a habitual residence in another Member State and:

(a) each person, institution or other body having rights of custody has acquiesced in the removal or retention;

or

(b) the child has resided in that other Member State for a period of at least one year after the person, institution or other body having rights of custody has had or should have had knowledge of the whereabouts of the child and the child is settled in his or her new environment and at least one of the following conditions is met:

(i) within one year after the holder of rights of custody has had or should have had knowledge of the whereabouts of the child, no request for return has been lodged before the competent authorities of the Member State where the child has been removed or is being retained;

(ii) a request for return lodged by the holder of rights of custody has been withdrawn and no new request has been lodged within the time limit set in paragraph (i);

(iii) a case before the court in the Member State where the child was habitually resident immediately before the wrongful removal or retention has been closed pursuant to Article 11(7);

(iv) a judgment on custody that does not entail the return of the child has been issued by the courts of the Member State where the child was habitually resident immediately before the wrongful removal or retention.

Article 11

Return of the child

1.  Where a person, institution or other body having rights of custody applies to the competent authorities in a Member State to deliver a judgment on the basis of the Hague Convention of 25 October 1980 on the Civil Aspects of International Child Abduction (hereinafter ‘the 1980 Hague Convention’), in order to obtain the return of a child that has been wrongfully removed or retained in a Member State other than the Member State where the child was habitually resident immediately before the wrongful removal or retention, paragraphs 2 to 8 shall apply.

2.  When applying Articles 12 and 13 of the 1980 Hague Convention, it shall be ensured that the child is given the opportunity to be heard during the proceedings unless this appears inappropriate having regard to his or her age or degree of maturity.

3.  A court to which an application for return of a child is made as mentioned in paragraph 1 shall act expeditiously in proceedings on the application, using the most expeditious procedures available in national law.

Without prejudice to the first subparagraph, the court shall, except where exceptional circumstances make this impossible, issue its judgment no later than six weeks after the application is lodged.

4.  A court cannot refuse to return a child on the basis of Article 13b of the 1980 Hague Convention if it is established that adequate arrangements have been made to secure the protection of the child after his or her return.

5.  A court cannot refuse to return a child unless the person who requested the return of the child has been given an opportunity to be heard.

6.  If a court has issued an order on non-return pursuant to Article 13 of the 1980 Hague Convention, the court must immediately either directly or through its central authority, transmit a copy of the court order on non-return and of the relevant documents, in particular a transcript of the hearings before the court, to the court with jurisdiction or central authority in the Member State where the child was habitually resident immediately before the wrongful removal or retention, as determined by national law. The court shall receive all the mentioned documents within one month of the date of the non-return order.

7.  Unless the courts in the Member State where the child was habitually resident immediately before the wrongful removal or retention have already been seised by one of the parties, the court or central authority that receives the information mentioned in paragraph 6 must notify it to the parties and invite them to make submissions to the court, in accordance with national law, within three months of the date of notification so that the court can examine the question of custody of the child.

Without prejudice to the rules on jurisdiction contained in this Regulation, the court shall close the case if no submissions have been received by the court within the time limit.

8.  Notwithstanding a judgment of non-return pursuant to Article 13 of the 1980 Hague Convention, any subsequent judgment which requires the return of the child issued by a court having jurisdiction under this Regulation shall be enforceable in accordance with Section 4 of Chapter III below in order to secure the return of the child.

Article 12

Prorogation of jurisdiction

1.  The courts of a Member State exercising jurisdiction by virtue of Article 3 on an application for divorce, legal separation or marriage annulment shall have jurisdiction in any matter relating to parental responsibility connected with that application where:

(a) at least one of the spouses has parental responsibility in relation to the child;

and

(b) the jurisdiction of the courts has been accepted expressly or otherwise in an unequivocal manner by the spouses and by the holders of parental responsibility, at the time the court is seised, and is in the superior interests of the child.

2.  The jurisdiction conferred in paragraph 1 shall cease as soon as:

(a) the judgment allowing or refusing the application for divorce, legal separation or marriage annulment has become final;

(b) in those cases where proceedings in relation to parental responsibility are still pending on the date referred to in (a), a judgment in these proceedings has become final;

(c) the proceedings referred to in (a) and (b) have come to an end for another reason.

3.  The courts of a Member State shall also have jurisdiction in relation to parental responsibility in proceedings other than those referred to in paragraph 1 where:

(a) the child has a substantial connection with that Member State, in particular by virtue of the fact that one of the holders of parental responsibility is habitually resident in that Member State or that the child is a national of that Member State;

and

(b) the jurisdiction of the courts has been accepted expressly or otherwise in an unequivocal manner by all the parties to the proceedings at the time the court is seised and is in the best interests of the child.

4.  Where the child has his or her habitual residence in the territory of a third State which is not a contracting party to the Hague Convention of 19 October 1996 on jurisdiction, applicable law, recognition, enforcement and cooperation in respect of parental responsibility and measures for the protection of children, jurisdiction under this Article shall be deemed to be in the child's interest, in particular if it is found impossible to hold proceedings in the third State in question.

Article 13

Jurisdiction based on the child's presence

1.  Where a child's habitual residence cannot be established and jurisdiction cannot be determined on the basis of Article 12, the courts of the Member State where the child is present shall have jurisdiction.

2.  Paragraph 1 shall also apply to refugee children or children internationally displaced because of disturbances occurring in their country.

Article 14

Residual jurisdiction

Where no court of a Member State has jurisdiction pursuant to Articles 8 to 13, jurisdiction shall be determined, in each Member State, by the laws of that State.

Article 15

Transfer to a court better placed to hear the case

1.  By way of exception, the courts of a Member State having jurisdiction as to the substance of the matter may, if they consider that a court of another Member State, with which the child has a particular connection, would be better placed to hear the case, or a specific part thereof, and where this is in the best interests of the child:

(a) stay the case or the part thereof in question and invite the parties to introduce a request before the court of that other Member State in accordance with paragraph 4; or

(b) request a court of another Member State to assume jurisdiction in accordance with paragraph 5.

2.  Paragraph 1 shall apply:

(a) upon application from a party; or

(b) of the court's own motion; or

(c) upon application from a court of another Member State with which the child has a particular connection, in accordance with paragraph 3.

A transfer made of the court's own motion or by application of a court of another Member State must be accepted by at least one of the parties.

3.  The child shall be considered to have a particular connection to a Member State as mentioned in paragraph 1, if that Member State:

(a) has become the habitual residence of the child after the court referred to in paragraph 1 was seised; or

(b) is the former habitual residence of the child; or

(c) is the place of the child's nationality; or

(d) is the habitual residence of a holder of parental responsibility; or

(e) is the place where property of the child is located and the case concerns measures for the protection of the child relating to the administration, conservation or disposal of this property.

4.  The court of the Member State having jurisdiction as to the substance of the matter shall set a time limit by which the courts of that other Member State shall be seised in accordance with paragraph 1.

If the courts are not seised by that time, the court which has been seised shall continue to exercise jurisdiction in accordance with Articles 8 to 14.

5.  The courts of that other Member State may, where due to the specific circumstances of the case, this is in the best interests of the child, accept jurisdiction within six weeks of their seisure in accordance with paragraph 1(a) or 1(b). In this case, the court first seised shall decline jurisdiction. Otherwise, the court first seised shall continue to exercise jurisdiction in accordance with Articles 8 to 14.

6.  The courts shall cooperate for the purposes of this Article, either directly or through the central authorities designated pursuant to Article 53.

SECTION 3

Common provisions

Article 16

Seising of a Court

1.  A court shall be deemed to be seised:

(a) at the time when the document instituting the proceedings or an equivalent document is lodged with the court, provided that the applicant has not subsequently failed to take the steps he was required to take to have service effected on the respondent;

or

(b) if the document has to be served before being lodged with the court, at the time when it is received by the authority responsible for service, provided that the applicant has not subsequently failed to take the steps he was required to take to have the document lodged with the court.

Article 17

Examination as to jurisdiction

Where a court of a Member State is seised of a case over which it has no jurisdiction under this Regulation and over which a court of another Member State has jurisdiction by virtue of this Regulation, it shall declare of its own motion that it has no jurisdiction.

Article 18

Examination as to admissibility

1.  Where a respondent habitually resident in a State other than the Member State where the action was brought does not enter an appearance, the court with jurisdiction shall stay the proceedings so long as it is not shown that the respondent has been able to receive the document instituting the proceedings or an equivalent document in sufficient time to enable him to arrange for his defence, or that all necessary steps have been taken to this end.

2.  Article 19 of Regulation (EC) No 1348/2000 shall apply instead of the provisions of paragraph 1 of this Article if the document instituting the proceedings or an equivalent document had to be transmitted from one Member State to another pursuant to that Regulation.

3.  Where the provisions of Regulation (EC) No 1348/2000 are not applicable, Article 15 of the Hague Convention of 15 November 1965 on the service abroad of judicial and extrajudicial documents in civil or commercial matters shall apply if the document instituting the proceedings or an equivalent document had to be transmitted abroad pursuant to that Convention.

Article 19

Lis pendens and dependent actions

1.  Where proceedings relating to divorce, legal separation or marriage annulment between the same parties are brought before courts of different Member States, the court second seised shall of its own motion stay its proceedings until such time as the jurisdiction of the court first seised is established.

2.  Where proceedings relating to parental responsibility relating to the same child and involving the same cause of action are brought before courts of different Member States, the court second seised shall of its own motion stay its proceedings until such time as the jurisdiction of the court first seised is established.

3.  Where the jurisdiction of the court first seised is established, the court second seised shall decline jurisdiction in favour of that court.

In that case, the party who brought the relevant action before the court second seised may bring that action before the court first seised.

Article 20

Provisional, including protective, measures

1.  In urgent cases, the provisions of this Regulation shall not prevent the courts of a Member State from taking such provisional, including protective, measures in respect of persons or assets in that State as may be available under the law of that Member State, even if, under this Regulation, the court of another Member State has jurisdiction as to the substance of the matter.

2.  The measures referred to in paragraph 1 shall cease to apply when the court of the Member State having jurisdiction under this Regulation as to the substance of the matter has taken the measures it considers appropriate.

CHAPTER III

RECOGNITION AND ENFORCEMENT

SECTION 1

Recognition

Article 21

Recognition of a judgment

1.  A judgment given in a Member State shall be recognised in the other Member States without any special procedure being required.

2.  In particular, and without prejudice to paragraph 3, no special procedure shall be required for updating the civil-status records of a Member State on the basis of a judgment relating to divorce, legal separation or marriage annulment given in another Member State, and against which no further appeal lies under the law of that Member State.

3.  Without prejudice to Section 4 of this Chapter, any interested party may, in accordance with the procedures provided for in Section 2 of this Chapter, apply for a decision that the judgment be or not be recognised.

The local jurisdiction of the court appearing in the list notified by each Member State to the Commission pursuant to Article 68 shall be determined by the internal law of the Member State in which proceedings for recognition or non-recognition are brought.

4.  Where the recognition of a judgment is raised as an incidental question in a court of a Member State, that court may determine that issue.

Article 22

Grounds of non-recognition for judgments relating to divorce, legal separation or marriage annulment

A judgment relating to a divorce, legal separation or marriage annulment shall not be recognised:

(a) if such recognition is manifestly contrary to the public policy of the Member State in which recognition is sought;

(b) where it was given in default of appearance, if the respondent was not served with the document which instituted the proceedings or with an equivalent document in sufficient time and in such a way as to enable the respondent to arrange for his or her defence unless it is determined that the respondent has accepted the judgment unequivocally;

(c) if it is irreconcilable with a judgment given in proceedings between the same parties in the Member State in which recognition is sought; or

(d) if it is irreconcilable with an earlier judgment given in another Member State or in a non-Member State between the same parties, provided that the earlier judgment fulfils the conditions necessary for its recognition in the Member State in which recognition is sought.

Article 23

Grounds of non-recognition for judgments relating to parental responsibility

A judgment relating to parental responsibility shall not be recognised:

(a) if such recognition is manifestly contrary to the public policy of the Member State in which recognition is sought taking into account the best interests of the child;

(b) if it was given, except in case of urgency, without the child having been given an opportunity to be heard, in violation of fundamental principles of procedure of the Member State in which recognition is sought;

(c) where it was given in default of appearance if the person in default was not served with the document which instituted the proceedings or with an equivalent document in sufficient time and in such a way as to enable that person to arrange for his or her defence unless it is determined that such person has accepted the judgment unequivocally;

(d) on the request of any person claiming that the judgment infringes his or her parental responsibility, if it was given without such person having been given an opportunity to be heard;

(e) if it is irreconcilable with a later judgment relating to parental responsibility given in the Member State in which recognition is sought;

(f) if it is irreconcilable with a later judgment relating to parental responsibility given in another Member State or in the non-Member State of the habitual residence of the child provided that the later judgment fulfils the conditions necessary for its recognition in the Member State in which recognition is sought.

or

(g) if the procedure laid down in Article 56 has not been complied with.

Article 24

Prohibition of review of jurisdiction of the court of origin

The jurisdiction of the court of the Member State of origin may not be reviewed. The test of public policy referred to in Articles 22(a) and 23(a) may not be applied to the rules relating to jurisdiction set out in Articles 3 to 14.

Article 25

Differences in applicable law

The recognition of a judgment may not be refused because the law of the Member State in which such recognition is sought would not allow divorce, legal separation or marriage annulment on the same facts.

Article 26

Non-review as to substance

Under no circumstances may a judgment be reviewed as to its substance.

Article 27

Stay of proceedings

1.  A court of a Member State in which recognition is sought of a judgment given in another Member State may stay the proceedings if an ordinary appeal against the judgment has been lodged.

2.  A court of a Member State in which recognition is sought of a judgment given in Ireland or the United Kingdom may stay the proceedings if enforcement is suspended in the Member State of origin by reason of an appeal.

SECTION 2

Application for a declaration of enforceability

Article 28

Enforceable judgments

1.  A judgment on the exercise of parental responsibility in respect of a child given in a Member State which is enforceable in that Member State and has been served shall be enforced in another Member State when, on the application of any interested party, it has been declared enforceable there.

2.  However, in the United Kingdom, such a judgment shall be enforced in England and Wales, in Scotland or in Northern Ireland only when, on the application of any interested party, it has been registered for enforcement in that part of the United Kingdom.

Article 29

Jurisdiction of local courts

1.  An application for a declaration of enforceability shall be submitted to the court appearing in the list notified by each Member State to the Commission pursuant to Article 68.

2.  The local jurisdiction shall be determined by reference to the place of habitual residence of the person against whom enforcement is sought or by reference to the habitual residence of any child to whom the application relates.

Where neither of the places referred to in the first subparagraph can be found in the Member State of enforcement, the local jurisdiction shall be determined by reference to the place of enforcement.

Article 30

Procedure

1.  The procedure for making the application shall be governed by the law of the Member State of enforcement.

2.  The applicant must give an address for service within the area of jurisdiction of the court applied to. However, if the law of the Member State of enforcement does not provide for the furnishing of such an address, the applicant shall appoint a representative ad litem.

3.  The documents referred to in Articles 37 and 39 shall be attached to the application.

Article 31

Decision of the court

1.  The court applied to shall give its decision without delay. Neither the person against whom enforcement is sought, nor the child shall, at this stage of the proceedings, be entitled to make any submissions on the application.

2.  The application may be refused only for one of the reasons specified in Articles 22, 23 and 24.

3.  Under no circumstances may a judgment be reviewed as to its substance.

Article 32

Notice of the decision

The appropriate officer of the court shall without delay bring to the notice of the applicant the decision given on the application in accordance with the procedure laid down by the law of the Member State of enforcement.

Article 33

Appeal against the decision

1.  The decision on the application for a declaration of enforceability may be appealed against by either party.

2.  The appeal shall be lodged with the court appearing in the list notified by each Member State to the Commission pursuant to Article 68.

3.  The appeal shall be dealt with in accordance with the rules governing procedure in contradictory matters.

4.  If the appeal is brought by the applicant for a declaration of enforceability, the party against whom enforcement is sought shall be summoned to appear before the appellate court. If such person fails to appear, the provisions of Article 18 shall apply.

5.  An appeal against a declaration of enforceability must be lodged within one month of service thereof. If the party against whom enforcement is sought is habitually resident in a Member State other than that in which the declaration of enforceability was given, the time for appealing shall be two months and shall run from the date of service, either on him or at his residence. No extension of time may be granted on account of distance.

Article 34

Courts of appeal and means of contest

The judgment given on appeal may be contested only by the proceedings referred to in the list notified by each Member State to the Commission pursuant to Article 68.

Article 35

Stay of proceedings

1.  The court with which the appeal is lodged under Articles 33 or 34 may, on the application of the party against whom enforcement is sought, stay the proceedings if an ordinary appeal has been lodged in the Member State of origin, or if the time for such appeal has not yet expired. In the latter case, the court may specify the time within which an appeal is to be lodged.

2.  Where the judgment was given in Ireland or the United Kingdom, any form of appeal available in the Member State of origin shall be treated as an ordinary appeal for the purposes of paragraph 1.

Article 36

Partial enforcement

1.  Where a judgment has been given in respect of several matters and enforcement cannot be authorised for all of them, the court shall authorise enforcement for one or more of them.

2.  An applicant may request partial enforcement of a judgment.

SECTION 3

Provisions common to Sections 1 and 2

Article 37

Documents

1.  A party seeking or contesting recognition or applying for a declaration of enforceability shall produce:

(a) a copy of the judgment which satisfies the conditions necessary to establish its authenticity;

and

(b) the certificate referred to in Article 39.

2.  In addition, in the case of a judgment given in default, the party seeking recognition or applying for a declaration of enforceability shall produce:

(a) the original or certified true copy of the document which establishes that the defaulting party was served with the document instituting the proceedings or with an equivalent document;

or

(b) any document indicating that the defendant has accepted the judgment unequivocally.

Article 38

Absence of documents

1.  If the documents specified in Article 37(1)(b) or (2) are not produced, the court may specify a time for their production, accept equivalent documents or, if it considers that it has sufficient information before it, dispense with their production.

2.  If the court so requires, a translation of such documents shall be furnished. The translation shall be certified by a person qualified to do so in one of the Member States.

Article 39

Certificate concerning judgments in matrimonial matters and certificate concerning judgments on parental responsibility

The competent court or authority of a Member State of origin shall, at the request of any interested party, issue a certificate using the standard form set out in Annex I (judgments in matrimonial matters) or in Annex II (judgments on parental responsibility).

SECTION 4

Enforceability of certain judgments concerning rights of access and of certain judgments which require the return of the child

Article 40

Scope

1.  This Section shall apply to:

(a) rights of access;

and

(b) the return of a child entailed by a judgment given pursuant to Article 11(8).

2.  The provisions of this Section shall not prevent a holder of parental responsibility from seeking recognition and enforcement of a judgment in accordance with the provisions in Sections 1 and 2 of this Chapter.

Article 41

Rights of access

1.  The rights of access referred to in Article 40(1)(a) granted in an enforceable judgment given in a Member State shall be recognised and enforceable in another Member State without the need for a declaration of enforceability and without any possibility of opposing its recognition if the judgment has been certified in the Member State of origin in accordance with paragraph 2.

Even if national law does not provide for enforceability by operation of law of a judgment granting access rights, the court of origin may declare that the judgment shall be enforceable, notwithstanding any appeal.

2.  The judge of origin shall issue the certificate referred to in paragraph 1 using the standard form in Annex III (certificate concerning rights of access) only if:

(a) where the judgment was given in default, the person defaulting was served with the document which instituted the proceedings or with an equivalent document in sufficient time and in such a way as to enable that person to arrange for his or her defense, or, the person has been served with the document but not in compliance with these conditions, it is nevertheless established that he or she accepted the decision unequivocally;

(b) all parties concerned were given an opportunity to be heard;

and

(c) the child was given an opportunity to be heard, unless a hearing was considered inappropriate having regard to his or her age or degree of maturity.

The certificate shall be completed in the language of the judgment.

3.  Where the rights of access involve a cross-border situation at the time of the delivery of the judgment, the certificate shall be issued ex officio when the judgment becomes enforceable, even if only provisionally. If the situation subsequently acquires a cross-border character, the certificate shall be issued at the request of one of the parties.

Article 42

Return of the child

1.  The return of a child referred to in Article 40(1)(b) entailed by an enforceable judgment given in a Member State shall be recognised and enforceable in another Member State without the need for a declaration of enforceability and without any possibility of opposing its recognition if the judgment has been certified in the Member State of origin in accordance with paragraph 2.

Even if national law does not provide for enforceability by operation of law, notwithstanding any appeal, of a judgment requiring the return of the child mentioned in Article 11(b)(8), the court of origin may declare the judgment enforceable.

2.  The judge of origin who delivered the judgment referred to in Article 40(1)(b) shall issue the certificate referred to in paragraph 1 only if:

(a) the child was given an opportunity to be heard, unless a hearing was considered inappropriate having regard to his or her age or degree of maturity;

(b) the parties were given an opportunity to be heard; and

(c) the court has taken into account in issuing its judgment the reasons for and evidence underlying the order issued pursuant to Article 13 of the 1980 Hague Convention.

In the event that the court or any other authority takes measures to ensure the protection of the child after its return to the State of habitual residence, the certificate shall contain details of such measures.

The judge of origin shall of his or her own motion issue that certificate using the standard form in Annex IV (certificate concerning return of the child(ren)).

The certificate shall be completed in the language of the judgment.

Article 43

Rectification of the certificate

1.  The law of the Member State of origin shall be applicable to any rectification of the certificate.

2.  No appeal shall lie against the issuing of a certificate pursuant to Articles 41(1) or 42(1).

Article 44

Effects of the certificate

The certificate shall take effect only within the limits of the enforceability of the judgment.

Article 45

Documents

1.  A party seeking enforcement of a judgment shall produce:

(a) a copy of the judgment which satisfies the conditions necessary to establish its authenticity;

and

(b) the certificate referred to in Article 41(1) or Article 42(1).

2.  For the purposes of this Article,

— the certificate referred to in Article 41(1) shall be accompanied by a translation of point 12 relating to the arrangements for exercising right of access,

— the certificate referred to in Article 42(1) shall be accompanied by a translation of its point 14 relating to the arrangements for implementing the measures taken to ensure the child's return.

The translation shall be into the official language or one of the official languages of the Member State of enforcement or any other language that the Member State of enforcement expressly accepts. The translation shall be certified by a person qualified to do so in one of the Member States.

SECTION 5

Authentic instruments and agreements

Article 46

Documents which have been formally drawn up or registered as authentic instruments and are enforceable in one Member State and also agreements between the parties that are enforceable in the Member State in which they were concluded shall be recognised and declared enforceable under the same conditions as judgments.

SECTION 6

Other provisions

Article 47

Enforcement procedure

1.  The enforcement procedure is governed by the law of the Member State of enforcement.

2.  Any judgment delivered by a court of another Member State and declared to be enforceable in accordance with Section 2 or certified in accordance with Article 41(1) or Article 42(1) shall be enforced in the Member State of enforcement in the same conditions as if it had been delivered in that Member State.

In particular, a judgment which has been certified according to Article 41(1) or Article 42(1) cannot be enforced if it is irreconcilable with a subsequent enforceable judgment.

Article 48

Practical arrangements for the exercise of rights of access

1.  The courts of the Member State of enforcement may make practical arrangements for organising the exercise of rights of access, if the necessary arrangements have not or have not sufficiently been made in the judgment delivered by the courts of the Member State having jurisdiction as to the substance of the matter and provided the essential elements of this judgment are respected.

2.  The practical arrangements made pursuant to paragraph 1 shall cease to apply pursuant to a later judgment by the courts of the Member State having jurisdiction as to the substance of the matter.

Article 49

Costs

The provisions of this Chapter, with the exception of Section 4, shall also apply to the determination of the amount of costs and expenses of proceedings under this Regulation and to the enforcement of any order concerning such costs and expenses.

Article 50

Legal aid

An applicant who, in the Member State of origin, has benefited from complete or partial legal aid or exemption from costs or expenses shall be entitled, in the procedures provided for in Articles 21, 28, 41, 42 and 48 to benefit from the most favourable legal aid or the most extensive exemption from costs and expenses provided for by the law of the Member State of enforcement.

Article 51

Security, bond or deposit

No security, bond or deposit, however described, shall be required of a party who in one Member State applies for enforcement of a judgment given in another Member State on the following grounds:

(a) that he or she is not habitually resident in the Member State in which enforcement is sought; or

(b) that he or she is either a foreign national or, where enforcement is sought in either the United Kingdom or Ireland, does not have his or her ‘domicile’ in either of those Member States.

Article 52

Legalisation or other similar formality

No legalisation or other similar formality shall be required in respect of the documents referred to in Articles 37, 38 and 45 or in respect of a document appointing a representative ad litem.

CHAPTER IV

COOPERATION BETWEEN CENTRAL AUTHORITIES IN MATTERS OF PARENTAL RESPONSIBILITY

Article 53

Designation

Each Member State shall designate one or more central authorities to assist with the application of this Regulation and shall specify the geographical or functional jurisdiction of each. Where a Member State has designated more than one central authority, communications shall normally be sent direct to the relevant central authority with jurisdiction. Where a communication is sent to a central authority without jurisdiction, the latter shall be responsible for forwarding it to the central authority with jurisdiction and informing the sender accordingly.

Article 54

General functions

The central authorities shall communicate information on national laws and procedures and take measures to improve the application of this Regulation and strengthening their cooperation. For this purpose the European Judicial Network in civil and commercial matters created by Decision No 2001/470/EC shall be used.

Article 55

Cooperation on cases specific to parental responsibility

The central authorities shall, upon request from a central authority of another Member State or from a holder of parental responsibility, cooperate on specific cases to achieve the purposes of this Regulation. To this end, they shall, acting directly or through public authorities or other bodies, take all appropriate steps in accordance with the law of that Member State in matters of personal data protection to:

(a) collect and exchange information:

(i) on the situation of the child;

(ii) on any procedures under way; or

(iii) on decisions taken concerning the child;

(b) provide information and assistance to holders of parental responsibility seeking the recognition and enforcement of decisions on their territory, in particular concerning rights of access and the return of the child;

(c) facilitate communications between courts, in particular for the application of Article 11(6) and (7) and Article 15;

(d) provide such information and assistance as is needed by courts to apply Article 56; and

(e) facilitate agreement between holders of parental responsibility through mediation or other means, and facilitate cross-border cooperation to this end.

Article 56

Placement of a child in another Member State

1.  Where a court having jurisdiction under Articles 8 to 15 contemplates the placement of a child in institutional care or with a foster family and where such placement is to take place in another Member State, it shall first consult the central authority or other authority having jurisdiction in the latter State where public authority intervention in that Member State is required for domestic cases of child placement.

2.  The judgment on placement referred to in paragraph 1 may be made in the requesting State only if the competent authority of the requested State has consented to the placement.

3.  The procedures for consultation or consent referred to in paragraphs 1 and 2 shall be governed by the national law of the requested State.

4.  Where the authority having jurisdiction under Articles 8 to 15 decides to place the child in a foster family, and where such placement is to take place in another Member State and where no public authority intervention is required in the latter Member State for domestic cases of child placement, it shall so inform the central authority or other authority having jurisdiction in the latter State.

Article 57

Working method

1.  Any holder of parental responsibility may submit, to the central authority of the Member State of his or her habitual residence or to the central authority of the Member State where the child is habitually resident or present, a request for assistance as mentioned in Article 55. In general, the request shall include all available information of relevance to its enforcement. Where the request for assistance concerns the recognition or enforcement of a judgment on parental responsibility that falls within the scope of this Regulation, the holder of parental responsibility shall attach the relevant certificates provided for in Articles 39, 41(1) or 42(1).

2.  Member States shall communicate to the Commission the official language or languages of the Community institutions other than their own in which communications to the central authorities can be accepted.

3.  The assistance provided by the central authorities pursuant to Article 55 shall be free of charge.

4.  Each central authority shall bear its own costs.

Article 58

Meetings

1.  In order to facilitate the application of this Regulation, central authorities shall meet regularly.

2.  These meetings shall be convened in compliance with Decision No 2001/470/EC establishing a European Judicial Network in civil and commercial matters.

CHAPTER V

RELATIONS WITH OTHER INSTRUMENTS

Article 59

Relation with other instruments

1.  Subject to the provisions of Articles 60, 63, 64 and paragraph 2 of this Article, this Regulation shall, for the Member States, supersede conventions existing at the time of entry into force of this Regulation which have been concluded between two or more Member States and relate to matters governed by this Regulation.

2.   

(a) Finland and Sweden shall have the option of declaring that the Convention of 6 February 1931 between Denmark, Finland, Iceland, Norway and Sweden comprising international private law provisions on marriage, adoption and guardianship, together with the Final Protocol thereto, will apply, in whole or in part, in their mutual relations, in place of the rules of this Regulation. Such declarations shall be annexed to this Regulation and published in the Official Journal of the European Union. They may be withdrawn, in whole or in part, at any moment by the said Member States.

(b) The principle of non-discrimination on the grounds of nationality between citizens of the Union shall be respected.

(c) The rules of jurisdiction in any future agreement to be concluded between the Member States referred to in subparagraph (a) which relate to matters governed by this Regulation shall be in line with those laid down in this Regulation.

(d) Judgments handed down in any of the Nordic States which have made the declaration provided for in subparagraph (a) under a forum of jurisdiction corresponding to one of those laid down in Chapter II of this Regulation, shall be recognised and enforced in the other Member States under the rules laid down in Chapter III of this Regulation.

3.  Member States shall send to the Commission:

(a) a copy of the agreements and uniform laws implementing these agreements referred to in paragraph 2(a) and (c);

(b) any denunciations of, or amendments to, those agreements or uniform laws.

Article 60

Relations with certain multilateral conventions

In relations between Member States, this Regulation shall take precedence over the following Conventions in so far as they concern matters governed by this Regulation:

(a) the Hague Convention of 5 October 1961 concerning the Powers of Authorities and the Law Applicable in respect of the Protection of Minors;

(b) the Luxembourg Convention of 8 September 1967 on the Recognition of Decisions Relating to the Validity of Marriages;

(c) the Hague Convention of 1 June 1970 on the Recognition of Divorces and Legal Separations;

(d) the European Convention of 20 May 1980 on Recognition and Enforcement of Decisions concerning Custody of Children and on Restoration of Custody of Children;

and

(e) the Hague Convention of 25 October 1980 on the Civil Aspects of International Child Abduction.

Article 61

Relation with the Hague Convention of 19 October 1996 on Jurisdiction, Applicable law, Recognition, Enforcement and Cooperation in Respect of Parental Responsibility and Measures for the Protection of Children

As concerns the relation with the Hague Convention of 19 October 1996 on Jurisdiction, Applicable law, Recognition, Enforcement and Cooperation in Respect of Parental Responsibility and Measures for the Protection of Children, this Regulation shall apply:

(a) where the child concerned has his or her habitual residence on the territory of a Member State;

(b) as concerns the recognition and enforcement of a judgment given in a court of a Member State on the territory of another Member State, even if the child concerned has his or her habitual residence on the territory of a third State which is a contracting Party to the said Convention.

Article 62

Scope of effects

1.  The agreements and conventions referred to in Articles 59(1), 60 and 61 shall continue to have effect in relation to matters not governed by this Regulation.

2.  The conventions mentioned in Article 60, in particular the 1980 Hague Convention, continue to produce effects between the Member States which are party thereto, in compliance with Article 60.

Article 63

Treaties with the Holy See

1.  This Regulation shall apply without prejudice to the International Treaty (Concordat) between the Holy See and Portugal, signed at the Vatican City on 7 May 1940.

2.  Any decision as to the invalidity of a marriage taken under the Treaty referred to in paragraph 1 shall be recognised in the Member States on the conditions laid down in Chapter III, Section 1.

3.  The provisions laid down in paragraphs 1 and 2 shall also apply to the following international treaties (Concordats) with the Holy See:

(a) ‘Concordato lateranense’ of 11 February 1929 between Italy and the Holy See, modified by the agreement, with additional Protocol signed in Rome on 18 February 1984;

(b) Agreement between the Holy See and Spain on legal affairs of 3 January 1979;

▼M1 

(c) Agreement between the Holy See and Malta on the recognition of civil effects to canonical marriages and to decisions of ecclesiastical authorities and tribunals on those marriages of 3 February 1993, including the Protocol of application of the same date, with the second Additional Protocol of 6 January 1995.

▼M1 

4.  Recognition of the decisions provided for in paragraph 2 may, in Spain, Italy or Malta, be subject to the same procedures and the same checks as are applicable to decisions of the ecclesiastical courts handed down in accordance with the international treaties concluded with the Holy See referred to in paragraph 3.

▼B 

5.  Member States shall send to the Commission:

(a) a copy of the Treaties referred to in paragraphs 1 and 3;

(b) any denunciations of or amendments to those Treaties.

CHAPTER VI

TRANSITIONAL PROVISIONS

Article 64

1.  The provisions of this Regulation shall apply only to legal proceedings instituted, to documents formally drawn up or registered as authentic instruments and to agreements concluded between the parties after its date of application in accordance with Article 72.

2.  Judgments given after the date of application of this Regulation in proceedings instituted before that date but after the date of entry into force of Regulation (EC) No 1347/2000 shall be recognised and enforced in accordance with the provisions of Chapter III of this Regulation if jurisdiction was founded on rules which accorded with those provided for either in Chapter II or in Regulation (EC) No 1347/2000 or in a convention concluded between the Member State of origin and the Member State addressed which was in force when the proceedings were instituted.

3.  Judgments given before the date of application of this Regulation in proceedings instituted after the entry into force of Regulation (EC) No 1347/2000 shall be recognised and enforced in accordance with the provisions of Chapter III of this Regulation provided they relate to divorce, legal separation or marriage annulment or parental responsibility for the children of both spouses on the occasion of these matrimonial proceedings.

4.  Judgments given before the date of application of this Regulation but after the date of entry into force of Regulation (EC) No 1347/2000 in proceedings instituted before the date of entry into force of Regulation (EC) No 1347/2000 shall be recognised and enforced in accordance with the provisions of Chapter III of this Regulation provided they relate to divorce, legal separation or marriage annulment or parental responsibility for the children of both spouses on the occasion of these matrimonial proceedings and that jurisdiction was founded on rules which accorded with those provided for either in Chapter II of this Regulation or in Regulation (EC) No 1347/2000 or in a convention concluded between the Member State of origin and the Member State addressed which was in force when the proceedings were instituted.

CHAPTER VII

FINAL PROVISIONS

Article 65

Review

No later than 1 January 2012, and every five years thereafter, the Commission shall present to the European Parliament, to the Council and to the European Economic and Social Committee a report on the application of this Regulation on the basis of information supplied by the Member States. The report shall be accompanied if need be by proposals for adaptations.

Article 66

Member States with two or more legal systems

With regard to a Member State in which two or more systems of law or sets of rules concerning matters governed by this Regulation apply in different territorial units:

(a) any reference to habitual residence in that Member State shall refer to habitual residence in a territorial unit;

(b) any reference to nationality, or in the case of the United Kingdom ‘domicile’, shall refer to the territorial unit designated by the law of that State;

(c) any reference to the authority of a Member State shall refer to the authority of a territorial unit within that State which is concerned;

(d) any reference to the rules of the requested Member State shall refer to the rules of the territorial unit in which jurisdiction, recognition or enforcement is invoked.

Article 67

Information on central authorities and languages accepted

The Member States shall communicate to the Commission within three months following the entry into force of this Regulation:

(a) the names, addresses and means of communication for the central authorities designated pursuant to Article 53;

(b) the languages accepted for communications to central authorities pursuant to Article 57(2);

and

(c) the languages accepted for the certificate concerning rights of access pursuant to Article 45(2).

The Member States shall communicate to the Commission any changes to this information.

The Commission shall make this information publicly available.

Article 68

Information relating to courts and redress procedures

The Member States shall notify to the Commission the lists of courts and redress procedures referred to in Articles 21, 29, 33 and 34 and any amendments thereto.

The Commission shall update this information and make it publicly available through the publication in the Official Journal of the European Union and any other appropriate means.

Article 69

Amendments to the Annexes

Any amendments to the standard forms in Annexes I to IV shall be adopted in accordance with the consultative procedure set out in Article 70(2).

Article 70

Committee

1.  The Commission shall be assisted by a committee (committee).

2.  Where reference is made to this paragraph, Articles 3 and 7 of Decision 1999/468/EC shall apply.

3.  The committee shall adopt its rules of procedure.

Article 71

Repeal of Regulation (EC) No 1347/2000

1.  Regulation (EC) No 1347/2000 shall be repealed as from the date of application of this Regulation.

2.  Any reference to Regulation (EC) No 1347/2000 shall be construed as a reference to this Regulation according to the comparative table in Annex V.

Article 72

Entry into force

This Regulation shall enter into force on 1 August 2004.

The Regulation shall apply from 1 March 2005, with the exception of Articles 67, 68, 69 and 70, which shall apply from 1 August 2004.

This Regulation shall be binding in its entirety and directly applicable in the Member States in accordance with the Treaty establishing the European Community.



ANNEX I

CERTIFICATE REFERRED TO IN ARTICLE 39 CONCERNING JUDGMENTS IN MATRIMONIAL MATTERS ( 12 )

1. Member State of origin

2.   Court or authority issuing the certificate 

2.1. Name

2.2. Address

2.3. Tel./fax/e-mail

3.   Marriage 

3.1.   Wife 

3.1.1. Full name

3.1.2. Address

3.1.3. Country and place of birth

3.1.4. Date of birth

3.2.   Husband 

3.2.1. Full name

3.2.2. Address

3.2.3. Country and place of birth

3.2.4. Date of birth

3.3.   Country, place (where available) and date of marriage 

3.3.1. Country of marriage

3.3.2. Place of marriage (where available)

3.3.3. Date of marriage

4.   Court which delivered the judgment 

4.1. Name of Court

4.2. Place of Court

5.   Judgment 

5.1. Date

5.2. Reference number

5.3.   Type of judgment 

5.3.1. Divorce

5.3.2. Marriage annulment

5.3.3. Legal separation

5.4.   Was the judgment given in default of appearance? 

5.4.1. No

5.4.2. Yes ( 13 )

6. Names of parties to whom legal aid has been granted

7.   Is the judgment subject to further appeal under the law of the Member State of origin? 

7.1. No

7.2. Yes

8.   Date of legal effect in the Member State where the judgment was given 

8.1. Divorce

8.2. Legal separation

Done at …, date …

Signature and/or stamp



ANNEX II

CERTIFICATE REFERRED TO IN ARTICLE 39 CONCERNING JUDGMENTS ON PARENTAL RESPONSIBILITY ( 14 )

1. Member State of origin

2.   Court or authority issuing the certificate 

2.1. Name

2.2. Address

2.3. Tel./Fax/e-mail

3.   Person(s) with rights of access 

3.1. Full name

3.2. Address

3.3. Date and place of birth (where available)

4.   Holders of parental responsibility other than those mentioned under 3 ( 15 ) 

	4.1.
	4.1.1. Full name

4.1.2. Address

4.1.3. Date and place of birth (where available)


	4.2.
	4.2.1. Full Name

4.2.2. Address

4.2.3. Date and place of birth (where available)


	4.3.
	4.3.1. Full name

4.3.2. Address

4.3.3. Date and place of birth (where available)


5.   Court which delivered the judgment 

5.1. Name of Court

5.2. Place of Court

6.   Judgment 

6.1. Date

6.2. Reference number

6.3.   Was the judgment given in default of appearance? 

6.3.1. No

6.3.2. Yes ( 16 )

7.   Children who are covered by the judgment ( 17 ) 

7.1. Full name and date of birth

7.2. Full name and date of birth

7.3. Full name and date of birth

7.4. Full name and date of birth

8. Names of parties to whom legal aid has been granted

9.   Attestation of enforceability and service 

9.1.   Is the judgment enforceable according to the law of the Member State of origin? 

9.1.1. Yes

9.1.2. No

9.2.   Has the judgment been served on the party against whom enforcement is sought? 

9.2.1.   Yes 

9.2.1.1. Full name of the party

9.2.1.2. Address

9.2.1.3. Date of service

9.2.2. No

10.   Specific information on judgments on rights of access where ‘exequatur’ is requested under Article 28. This possibility is foreseen in Article 40(2). 

10.1.   Practical arrangements for exercise of rights of access (to the extent stated in the judgment) 

10.1.1.   Date and time 

10.1.1.1. Start

10.1.1.2. End

10.1.2. Place

10.1.3. Specific obligations on holders of parental responsibility

10.1.4. Specific obligations on the person with right of access

10.1.5. Any restrictions attached to the exercise of rights of access

11.   Specific information for judgments on the return of the child in cases where the ‘exequatur’ procedure is requested under Article 28. This possibility is foreseen under Article 40(2). 

11.1. The judgment entails the return of the child

11.2.   Person to whom the child is to be returned (to the extent stated in the judgment) 

11.2.1. Full name

11.2.2 Address

Done at …, date ….

Signature and/or stamp



ANNEX III

CERTIFICATE REFERRED TO IN ARTICLE 41(1) CONCERNING JUDGMENTS ON RIGHTS OF ACCESS ( 18 )

1. Member State of origin

2.   Court or authority issuing the certificate 

2.1. Name

2.2. Address

2.3. Tel./fax/e-mail

3.   Person(s) with rights of access 

3.1. Full name

3.2. Address

3.3. Date and place of birth (where available)

4.   Holders of parental responsibility other than those mentioned under 3 ( 19 ) ( 20 ) 

	4.1.
	4.1.1. Full name

4.1.2. Address

4.1.3. Date and place of birth (where available)


	4.2.
	4.2.1. Full name

4.2.2. Address

4.2.3. Date and place of birth (where available)


	4.3.
	Other 

4.3.1. Full name

4.3.2. Address

4.3.3. Date and place of birth (where available)


5.   Court which delivered the judgment 

5.1. Name of Court

5.2. Place of Court

6.   Judgment 

6.1. Date

6.2. Reference number

7.   Children who are covered by the judgment ( 21 ) 

7.1. Full name and date of birth

7.2. Full name and date of birth

7.3. Full name and date of birth

7.4. Full name and date of birth

8.   Is the judgment enforceable in the Member State of origin? 

8.1. Yes

8.2. No

9. Where the judgment was given in default of appearance, the person defaulting was served with the document which instituted the proceedings or with an equivalent document in sufficient time and in such a way as to enable that person to arrange for his or her defence, or the person has been served with the document but not in compliance with these conditions, it is nevertheless established that he or she accepted the decision unequivocally

10. All parties concerned were given an opportunity to be heard

11. The children were given an opportunity to be heard, unless a hearing was considered inappropriate having regard to their age or degree of maturity

12.   Practical arrangements for exercise of rights of access (to the extent stated in the judgment) 

12.1. Date and time

12.1.1. Start

12.1.2. End

12.2. Place

12.3. Specific obligations on holders of parental responsibility

12.4. Specific obligations on the person with right of access

12.5. Any restrictions attached to the exercise of rights of access

13. Names of parties to whom legal aid has been granted

Done at …, date ….

Signature and/or stamp



ANNEX IV

CERTIFICATE REFERRED TO IN ARTICLE 42(1) CONCERNING THE RETURN OF THE CHILD ( 22 )

1. Member State of origin

2.   Court or authority issuing the certificate 

2.1. Name

2.2. Address

2.3. Tel./fax/e-mail

3.   Person to whom the child has to be returned (to the extent stated in the judgment) 

3.1. Full name

3.2. Address

3.3. Date and place of birth (where available)

4.   Holders of parental responsibility ( 23 ) 

4.1.   Mother 

4.1.1. Full name

4.1.2. Address (where available)

4.1.3. Date and place of birth (where available)

4.2.   Father 

4.2.1. Full name

4.2.2. Address (where available)

4.2.3. Date and place of birth (where available)

4.3.   Other 

4.3.1. Full name

4.3.2. Address (where available)

4.3.3. Date and place of birth (where available)

5.   Respondent (where available) 

5.1. Full name

5.2. Address (where available)

6.   Court which delivered the judgment 

6.1. Name of Court

6.2. Place of Court

7.   Judgment 

7.1. Date

7.2. Reference number

8.   Children who are covered by the judgment ( 24 ) 

8.1. Full name and date of birth

8.2. Full name and date of birth

8.3. Full name and date of birth

8.4. Full name and date of birth

9. The judgment entails the return of the child

10.   Is the judgment enforceable in the Member State of origin? 

10.1. Yes

10.2. No

11. The children were given an opportunity to be heard, unless a hearing was considered inappropriate having regard to their age or degree of maturity

12. The parties were given an opportunity to be heard

13. The judgment entails the return of the children and the court has taken into account in issuing its judgment the reasons for and evidence underlying the decision issued pursuant to Article 13 of the Hague Convention of 25 October 1980 on the Civil Aspects of International Child Abduction

14. Where applicable, details of measures taken by courts or authorities to ensure the protection of the child after its return to the Member State of habitual residence

15. Names of parties to whom legal aid has been granted

Done at …, date ….

Signature and/or stamp



ANNEX V
COMPARATIVE TABLE WITH REGULATION (EC) No 1347/2000



ANNEX VI

Declarations by Sweden and Finland pursuant to Article 59(2)(a) of the Council Regulation concerning jurisdiction and the recognition and enforcement of judgments in matrimonial matters and matters of parental responsibility, repealing Regulation (EC) No 1347/2000.

Declaration by Sweden:

Pursuant to Article 59(2)(a) of the Council Regulation concerning jurisdiction and the recognition and enforcement of judgments in matrimonial matters and matters of parental responsibility, repealing Regulation (EC) No 1347/2000, Sweden hereby declares that the Convention of 6 February 1931 between Denmark, Finland, Iceland, Norway and Sweden comprising international private law provisions on marriage, adoption and guardianship, together with the Final Protocol thereto, will apply in full in relations between Sweden and Finland, in place of the rules of the Regulation.

Declaration by Finland:

Pursuant to Article 59(2)(a) of the Council Regulation concerning jurisdiction and the recognition and enforcement of judgments in matrimonial matters and matters of parental responsibility, repealing Regulation (EC) No 1347/2000, Finland hereby declares that the Convention of 6 February 1931 between Finland, Denmark, Iceland, Norway and Sweden comprising international private law provisions on marriage, adoption and guardianship, together with the Final Protocol thereto, will apply in full in relations between Finland and Sweden, in place of the rules of the Regulation.



( 1 ) OJ C 203 E, 27.8.2002, p. 155.

( 2 ) Opinion delivered on 20 September 2002 (not yet published in the Official Journal).

( 3 ) OJ C 61, 14.3.2003, p. 76.

( 4 ) OJ L 160, 30.6.2000, p. 19.

( 5 ) At the time of the adoption of Regulation (EC) No 1347/2000 the Council took note of the explanatory report concerning that Convention prepared by Professor Alegria Borras (OJ C 221, 16.7.1998, p. 27).

( 6 ) OJ C 234, 15.8.2000, p. 7.

( 7 ) OJ L 12, 16.1.2001, p. 1. Regulation as last amended by Commission Regulation (EC) No 1496/2002 (OJ L 225, 22.8.2002, p. 13).

( 8 ) OJ L 160, 30.6.2000, p. 37.

( 9 ) OJ L 174, 27.6.2001, p. 1.

( 10 ) OJ L 174, 27.6.2001, p. 25.

( 11 ) OJ L 184, 17.7.1999, p. 23.

( 12 ) Council Regulation (EC) No 2201/2003 of 27 November 2003 concerning jurisdiction and the recognition and enforcement of judgments in matrimonial matters and the matters of parental responsibility, repealing Regulation (EC) No 1347/2000.

( 13 ) Documents referred to in Article 37(2) must be attached.

( 14 ) Council Regulation (EC) No 2201/2003 of 27 November 2003 concerning jurisdiction and the recognition and enforcement of judgments in matrimonial matters and the matters of parental responsibility, repealing Regulation (EC) No 1347/2000.

( 15 ) In cases of joint custody, a person already mentioned under item 3 may also be mentioned under item 4.

( 16 ) Documents referred to in Article 37(2) must be attached.

( 17 ) If more than four children are covered, use a second form.

( 18 ) Council Regulation (EC) No 2201/2003 of 27 November 2003 concerning jurisdiction and the recognition and enforcement of judgments in matrimonial matters and the matters of parental responsibility, repealing Regulation (EC) No 1347/2000.

( 19 ) In cases of joint custody, a person already mentioned under item 3 may also be mentioned in item 4.

( 20 ) Please put a cross in the box corresponding to the person against whom the judgment should be enforced.

( 21 ) If more than four children are concerned, use a second form.

( 22 ) Council Regulation (EC) No 2201 of 27 November 2003 concerning jurisdiction and the recognition and enforcement of judgments in matrimonial matters and the matters of parental responsibility, repealing Regulation (EC) No 1347/2000.

( 23 ) This item is optional.

( 24 ) If more than four children are covered, use a second form.

Convention for the Unification of Certain Rules Relating to International Carriage

by Air, Signed at Warsaw on 12 October 1929

(Warsaw Convention) 1

Article 28 
1. An action for damages must be brought, at the option of the plaintiff, in the territory 125

of one of the High Contracting Parties, either before the Court having jurisdiction where

the carrier is ordinarily resident, or has his principal place of business, or has an establishment by which the contract has been made or before the Court having jurisdiction at the place of destination.

2. Questions of procedure shall be governed by the law of the Court seised of the 126

case.

United States Code Title 28

§ 1330. Actions against foreign states 

(a) The district courts shall have original jurisdiction without regard to amount in controversy of any nonjury civil action against a foreign state as defined in section 1603(a) of this title as to any claim for relief in personam with respect to which the foreign state is not entitled to immunity either under sections 1605-1607 of this title or under any applicable international agreement.

(b) Personal jurisdiction over a foreign state shall exist as to every cl im for relief over which the district courts have jurisdiction under subsection (a) where service has been made under section 1608 of this title.

(c) For purposes of subsection (b), an appearance by a foreign state does not confer personal jurisdiction with respect to any claim for relief not arising out of any transaction or occurrence enumerated in sections 1605-1607 of this title.

§ 1331. Federal question 

The district courts shall have original jurisdiction of all civil actions arising under the Constitution, laws, or treaties of the United States.

§ 1332. Diversity of citizenship; amount in controversy; costs 

(a) The district courts shall have original jurisdiction of all civil actions where the matter in controversy exceeds the sum or value of $75,000, exclusive of interest and costs, and is between -

(1) citizens of different States;

(2) citizens of a State and citizens or subjects of a foreign state;

(3) citizens of different States and in which citizens or subjects of a foreign state are additional parties; and

(4) a foreign state, defined in section 1603(a) of this title,

as plaintiff and citizens of a State or of different States.

For the purposes of this section, section 1335, and section 1441, an alien admitted to the United States for permanent residence shall be deemed a citizen of the State in which such alien is domiciled.

(b) Except when express provision therefor is otherwise made in a statute of the United States, where the plaintiff who files the case originally in the Federal courts is finally adjudged to be entitled to recover less than the sum or value of $75,000, computed without regard to any setoff or counterclaim to which the defendant may be adjudged to be entitled, and exclusive of interest and costs, the district court may deny costs to the plaintiff and, in addition, may impose costs on the plaintiff.

(c) For the purposes of this section and section 1441 of this title -

(1) a corporation shall be deemed to be a citizen of any State by which it has been incorporated and of the State where it has its principal place of business, except that in any direct action against the insurer of a policy or contract of liability insurance, whether incorporated or unincorporated, to which action the insured is not joined as a party-defendant, such insurer shall be deemed a citizen of the State of which the insured is a citizen, as well as of any State by which the insurer has been incorporated and of the State where it has its principal place of business; and

(2) the legal representative of the estate of a decedent shall be deemed to be a citizen only of the same State as the decedent, and the legal representative of an infant or incompetent shall be deemed to be a citizen only of the same State as the infant or incompetent.

(d) The word ''States'', as used in this section, includes the Territories, the District of Columbia, and the Commonwealth of Puerto Rico.

§1333. Admiralty, maritime and prize cases 

The district courts shall have original jurisdiction, exclusive of the courts of the States, of:

(1) Any civil case of admiralty or maritime jurisdiction, saving to suitors in all cases all other remedies to which they

are otherwise entitled.

(2) Any prize brought into the United States and all proceedings for the condemnation of property taken as prize.

New York Civil Practice Law

§ 301. Jurisdiction over persons, property or status
A court may exercise such jurisdiction over persons, property, or status as might have been exercised heretofore.

§ 302. Personal jurisdiction by acts of non-domiciliaries
(a) Acts which are the basis of jurisdiction. As to a cause of action arising from any of the acts enumerated in this section, a court may exercise personal jurisdiction over any non-domiciliary, or his executor or administrator, who in person or through an agent:

1. transacts any business within the state or contracts anywhere to supply goods or services in the state; or

2. commits a tortious act within the state, except as to a cause of action for defamation of character arising from the act; or

3. commits a tortious act without the state causing injury to person or property within the state, except as to a cause of action for defamation of character arising from the act, if he

(i) regularly does or solicits business, or engages in any other persistent course of conduct, or derives substantial revenue from goods used or consumed or services rendered, in the state, or

(ii) expects or should reasonably expect the act to have consequences in the state and derives substantial revenue from interstate or international commerce; or

1. owns, uses or possesses any real property situated within the state.

2. …

Calif. CCP § 410.10.

Jurisdiction over Nonresident Defendants. 

A court of this Territory may exercise jurisdiction on any basis not inconsistent with the Organic Act or the Constitution of the United States.

Council regulation (EC) No 1348/2000 (Service Regulation)
Council regulation (EC) No 1348/2000 of 29 May 2000 on the service in the Member States of judicial and extrajudicial documents in civil or commercial matters
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THE COUNCIL OF THE EUROPEAN UNION,
Having regard to the Treaty establishing the European Community, and in particular Article 61(c) and Article 67(1) thereof,
Having regard to the proposal from the Commission(1),
Having regard to the opinion of the European Parliament(2),
Having regard to the opinion of the Economic and Social Committee(3),
Whereas:
(1) The Union has set itself the objective of maintaining and developing the Union as an area of freedom, security and justice, in which the free movement of persons is assured. To establish such an area, the Community is to adopt, among others, the measures relating to judicial cooperation in civil matters needed for the proper functioning of the internal market.
(2) The proper functioning of the internal market entails the need to improve and expedite the transmission of judicial and extrajudicial documents in civil or commercial matters for service between the Member States.
(3) This is a subject now falling within the ambit of Article 65 of the Treaty.
(4) In accordance with the principles of subsidiarity and proportionality as set out in Article 5 of the Treaty, the objectives of this Regulation cannot be sufficiently achieved by the Member States and can therefore be better achieved by the Community. This Regulation does not go beyond what is necessary to achieve those objectives.
(5) The Council, by an Act dated 26 May 1997(4), drew up a Convention on the service in the Member States of the European Union of judicial and extrajudicial documents in civil or commercial matters and recommended it for adoption by the Member States in accordance with their respective constitutional rules. That Convention has not entered into force. Continuity in the results of the negotiations for conclusion of the Convention should be ensured. The main content of this Regulation is substantially taken over from it.
(6) Efficiency and speed in judicial procedures in civil matters means that the transmission of judicial and extrajudicial documents is to be made direct and by rapid means between local bodies designated by the Member States. However, the Member States may indicate their intention of designating only one transmitting or receiving agency or one agency to perform both functions for a period of five years. This designation may, however, be renewed every five years.
(7) Speed in transmission warrants the use of all appropriate means, provided that certain conditions as to the legibility and reliability of the document received are observed. Security in transmission requires that the document to be transmitted be accompanied by a pre-printed form, to be completed in the language of the place where service is to be effected, or in another language accepted by the Member State in question.
(8) To secure the effectiveness of this Regulation, the possibility of refusing service of documents is confined to exceptional situations.
(9) Speed of transmission warrants documents being served within days of reception of the document. However, if service has not been effected after one month has elapsed, the receiving agency should inform the transmitting agency. The expiry of this period should not imply that the request be returned to the transmitting agency where it is clear that service is feasible within a reasonable period.
(10) For the protection of the addressee's interests, service should be effected in the official language or one of the official languages of the place where it is to be effected or in another language of the originating Member State which the addressee understands.
(11) Given the differences between the Member States as regards their rules of procedure, the material date for the purposes of service varies from one Member State to another. Having regard to such situations and the possible difficulties that may arise, this Regulation should provide for a system where it is the law of the receiving Member State which determines the date of service. However, if the relevant documents in the context of proceedings to be brought or pending in the Member State of origin are to be served within a specified period, the date to be taken into consideration with respect to the applicant shall be that determined according to the law of the Member State of origin. A Member State is, however, authorised to derogate from the aforementioned provisions for a transitional period of five years, for appropriate reasons. Such a derogation may be renewed by a Member State at five-year intervals due to reasons related to its legal system.
(12) This Regulation prevails over the provisions contained in bilateral or multilateral agreements or arrangements having the same scope, concluded by the Member States, and in particular the Protocol annexed to the Brussels Convention of 27 September 1968(5) and the Hague Convention of 15 November 1965 in relations between the Member States party thereto. This Regulation does not preclude Member States from maintaining or concluding agreements or arrangements to expedite or simplify the transmission of documents, provided that they are compatible with the Regulation.
(13) The information transmitted pursuant to this Regulation should enjoy suitable protection. This matter falls within the scope of Directive 95/46/EC of the European Parliament and of the Council of 24 October 1995 on the protection of individuals with regard to the processing of personal data and on the free movement of such data(6), and of Directive 97/66/EC of the European Parliament and of the Council of 15 December 1997 concerning the processing of personal data and the protection of privacy in the telecommunications sector(7).
(14) The measures necessary for the implementation of this Regulation should be adopted in accordance with Council Decision 1999/468/EC of 28 June 1999 laying down the procedures for the exercise of implementing powers conferred on the Commission(8).
(15) These measures also include drawing up and updating the manual using appropriate modern means.
(16) No later than three years after the date of entry into force of this Regulation, the Commission should review its application and propose such amendments as may appear necessary.
(17) The United Kingdom and Ireland, in accordance with Article 3 of the Protocol on the position of the United Kingdom and Ireland annexed to the Treaty on European Union and the Treaty establishing the European Community, have given notice of their wish to take part in the adoption and application of this Regulation.
(18) Denmark, in accordance with Articles 1 and 2 of the Protocol on the position of Denmark annexed to the Treaty on European Union and the Treaty establishing the European Community, is not participating in the adoption of this Regulation, and is therefore not bound by it nor subject to its application,


HAS ADOPTED THIS REGULATION:

CHAPTER I - GENERAL PROVISIONS
Article 1 Scope
1. This Regulation shall apply in civil and commercial matters where a judicial or extrajudicial document has to be transmitted from one Member State to another for service there.
2. This Regulation shall not apply where the address of the person to be served with the document is not known.

Article 2 Transmitting and receiving agencies
1. Each Member State shall designate the public officers, authorities or other persons, hereinafter referred to as "transmitting agencies", competent for the transmission of judicial or extrajudicial documents to be served in another Member State.
2. Each Member State shall designate the public officers, authorities or other persons, hereinafter referred to as "receiving agencies", competent for the receipt of judicial or extrajudicial documents from another Member State.
3. A Member State may designate one transmitting agency and one receiving agency or one agency to perform both functions. A federal State, a State in which several legal systems apply or a State with autonomous territorial units shall be free to designate more than one such agency. The designation shall have effect for a period of five years and may be renewed at five-year intervals.
4. Each Member State shall provide the Commission with the following information:
(a) the names and addresses of the receiving agencies referred to in paragraphs 2 and 3;
(b) the geographical areas in which they have jurisdiction;
(c) the means of receipt of documents available to them; and
(d) the languages that may be used for the completion of the standard form in the Annex.
Member States shall notify the Commission of any subsequent modification of such information.

Article 3 Central body
Each Member State shall designate a central body responsible for:
(a) supplying information to the transmitting agencies;
(b) seeking solutions to any difficulties which may arise during transmission of documents for service;
(c) forwarding, in exceptional cases, at the request of a transmitting agency, a request for service to the competent receiving agency.
A federal State, a State in which several legal systems apply or a State with autonomous territorial units shall be free to designate more than one central body.

CHAPTER II JUDICIAL DOCUMENTS
Section 1 Transmission and service of judicial documents
Article 4 Transmission of documents
1. Judicial documents shall be transmitted directly and as soon as possible between the agencies designated on the basis of Article 2.
2. The transmission of documents, requests, confirmations, receipts, certificates and any other papers between transmitting agencies and receiving agencies may be carried out by any appropriate means, provided that the content of the document received is true and faithful to that of the document forwarded and that all information in it is easily legible.
3. The document to be transmitted shall be accompanied by a request drawn up using the standard form in the Annex. The form shall be completed in the official language of the Member State addressed or, if there are several official languages in that Member State, the official language or one of the official languages of the place where service is to be effected, or in another language which that Member State has indicated it can accept. Each Member State shall indicate the official language or languages of the European Union other than its own which is or are acceptable to it for completion of the form.
4. The documents and all papers that are transmitted shall be exempted from legalisation or any equivalent formality.
5. When the transmitting agency wishes a copy of the document to be returned together with the certificate referred to in Article 10, it shall send the document in duplicate.

Article 5 Translation of documents
1. The applicant shall be advised by the transmitting agency to which he or she forwards the document for transmission that the addressee may refuse to accept it if it is not in one of the languages provided for in Article 8.
2. The applicant shall bear any costs of translation prior to the transmission of the document, without prejudice to any possible subsequent decision by the court or competent authority on liability for such costs.

Article 6 Receipt of documents by receiving agency
1. On receipt of a document, a receiving agency shall, as soon as possible and in any event within seven days of receipt, send a receipt to the transmitting agency by the swiftest possible means of transmission using the standard form in the Annex.
2. Where the request for service cannot be fulfilled on the basis of the information or documents transmitted, the receiving agency shall contact the transmitting agency by the swiftest possible means in order to secure the missing information or documents.
3. If the request for service is manifestly outside the scope of this Regulation or if non-compliance with the formal conditions required makes service impossible, the request and the documents transmitted shall be returned, on receipt, to the transmitting agency, together with the notice of return in the standard form in the Annex.
4. A receiving agency receiving a document for service but not having territorial jurisdiction to serve it shall forward it, as well as the request, to the receiving agency having territorial jurisdiction in the same Member State if the request complies with the conditions laid down in Article 4(3) and shall inform the transmitting agency accordingly, using the standard form in the Annex. That receiving agency shall inform the transmitting agency when it receives the document, in the manner provided for in paragraph 1.

Article 7 Service of documents
1. The receiving agency shall itself serve the document or have it served, either in accordance with the law of the Member State addressed or by a particular form requested by the transmitting agency, unless such a method is incompatible with the law of that Member State.
2. All steps required for service of the document shall be effected as soon as possible. In any event, if it has not been possible to effect service within one month of receipt, the receiving agency shall inform the transmitting agency by means of the certificate in the standard form in the Annex, which shall be drawn up under the conditions referred to in Article 10(2). The period shall be calculated in accordance with the law of the Member State addressed.
Article 8 Refusal to accept a document
1. The receiving agency shall inform the addressee that he or she may refuse to accept the document to be served if it is in a language other than either of the following languages:
(a) the official language of the Member State addressed or, if there are several official languages in that Member State, the official language or one of the official languages of the place where service is to be effected; or
(b) a language of the Member State of transmission which the addressee understands.
2. Where the receiving agency is informed that the addressee refuses to accept the document in accordance with paragraph 1, it shall immediately inform the transmitting agency by means of the certificate provided for in Article 10 and return the request and the documents of which a translation is requested.

Article 9 Date of service
1. Without prejudice to Article 8, the date of service of a document pursuant to Article 7 shall be the date on which it is served in accordance with the law of the Member State addressed.
2. However, where a document shall be served within a particular period in the context of proceedings to be brought or pending in the Member State of origin, the date to be taken into account with respect to the applicant shall be that fixed by the law of that Member State.
3. A Member State shall be authorised to derogate from the provisions of paragraphs 1 and 2 for a transitional period of five years, for appropriate reasons.
This transitional period may be renewed by a Member State at five-yearly intervals due to reasons related to its legal system. That Member State shall inform the Commission of the content of such a derogation and the circumstances of the case.

Article 10 Certificate of service and copy of the document served
1. When the formalities concerning the service of the document have been completed, a certificate of completion of those formalities shall be drawn up in the standard form in the Annex and addressed to the transmitting agency, together with, where Article 4(5) applies, a copy of the document served.
2. The certificate shall be completed in the official language or one of the official languages of the Member State of origin or in another language which the Member State of origin has indicated that it can accept. Each Member State shall indicate the official language or languages of the European Union other than its own which is or are acceptable to it for completion of the form.

Article 11 Costs of service
1. The service of judicial documents coming from a Member State shall not give rise to any payment or reimbursement of taxes or costs for services rendered by the Member State addressed.
2. The applicant shall pay or reimburse the costs occasioned by:
(a) the employment of a judicial officer or of a person competent under the law of the Member State addressed;
(b) the use of a particular method of service.

Section 2 Other means of transmission and service of judicial documents
Article 12 Transmission by consular or diplomatic channels
Each Member State shall be free, in exceptional circumstances, to use consular or diplomatic channels to forward judicial documents, for the purpose of service, to those agencies of another Member State which are designated pursuant to Article 2 or 3.

Article 13 Service by diplomatic or consular agents
1. Each Member State shall be free to effect service of judicial documents on persons residing in another Member State, without application of any compulsion, directly through its diplomatic or consular agents.
2. Any Member State may make it known, in accordance with Article 23(1), that it is opposed to such service within its territory, unless the documents are to be served on nationals of the Member State in which the documents originate.

Article 14 Service by post
1. Each Member State shall be free to effect service of judicial documents directly by post to persons residing in another Member State.
2. Any Member State may specify, in accordance with Article 23(1), the conditions under which it will accept service of judicial documents by post.

Article 15 Direct service
1. This Regulation shall not interfere with the freedom of any person interested in a judicial proceeding to effect service of judicial documents directly through the judicial officers, officials or other competent persons of the Member State addressed.
2. Any Member State may make it known, in accordance with Article 23(1), that it is opposed to the service of judicial documents in its territory pursuant to paragraph 1.

CHAPTER III EXTRAJUDICIAL DOCUMENTS
Article 16 Transmission
Extrajudicial documents may be transmitted for service in another Member State in accordance with the provisions of this Regulation.

CHAPTER IV FINAL PROVISIONS
Article 17 Implementing rules
The measures necessary for the implementation of this Regulation relating to the matters referred to below shall be adopted in accordance with the advisory procedure referred to in Article 18(2):
(a) drawing up and annually updating a manual containing the information provided by Member States in accordance with Article 2(4);
(b) drawing up a glossary in the official languages of the European Union of documents which may be served under this Regulation;
(c) updating or making technical amendments to the standard form set out in the Annex.

Article 18 Committee
1. The Commission shall be assisted by a committee.
2. Where reference is made to this paragraph, Articles 3 and 7 of Decision 1999/468/EC shall apply.
3. The Committee shall adopt its rules of procedure.

Article 19 Defendant not entering an appearance
1. Where a writ of summons or an equivalent document has had to be transmitted to another Member State for the purpose of service, under the provisions of this Regulation, and the defendant has not appeared, judgment shall not be given until it is established that:
(a) the document was served by a method prescribed by the internal law of the Member State addressed for the service of documents in domestic actions upon persons who are within its territory; or
(b) the document was actually delivered to the defendant or to his residence by another method provided for by this Regulation;
and that in either of these cases the service or the delivery was effected in sufficient time to enable the defendant to defend.
2. Each Member State shall be free to make it known, in accordance with Article 23(1), that the judge, notwithstanding the provisions of paragraph 1, may give judgment even if no certificate of service or delivery has been received, if all the following conditions are fulfilled:
(a) the document was transmitted by one of the methods provided for in this Regulation;
(b) a period of time of not less than six months, considered adequate by the judge in the particular case, has elapsed since the date of the transmission of the document;
(c) no certificate of any kind has been received, even though every reasonable effort has been made to obtain it through the competent authorities or bodies of the Member State addressed.
3. Notwithstanding paragraphs 1 and 2, the judge may order, in case of urgency, any provisional or protective measures.
4. When a writ of summons or an equivalent document has had to be transmitted to another Member State for the purpose of service, under the provisions of this Regulation, and a judgment has been entered against a defendant who has not appeared, the judge shall have the power to relieve the defendant from the effects of the expiration of the time for appeal from the judgment if the following conditions are fulfilled:
(a) the defendant, without any fault on his part, did not have knowledge of the document in sufficient time to defend, or knowledge of the judgment in sufficient time to appeal; and
(b) the defendant has disclosed a prima facie defence to the action on the merits.
An application for relief may be filed only within a reasonable time after the defendant has knowledge of the judgment.
Each Member State may make it known, in accordance with Article 23(1), that such application will not be entertained if it is filed after the expiration of a time to be stated by it in that communication, but which shall in no case be less than one year following the date of the judgment.
5. Paragraph 4 shall not apply to judgments concerning status or capacity of persons.
Article 20 Relationship with agreements or arrangements to which Member States are Parties
1. This Regulation shall, in relation to matters to which it applies, prevail over other provisions contained in bilateral or multilateral agreements or arrangements concluded by the Member States, and in particular Article IV of the Protocol to the Brussels Convention of 1968 and the Hague Convention of 15 November 1965.
2. This Regulation shall not preclude individual Member States from maintaining or concluding agreements or arrangements to expedite further or simplify the transmission of documents, provided that they are compatible with this Regulation.
3. Member States shall send to the Commission:
(a) a copy of the agreements or arrangements referred to in paragraph 2 concluded between the Member States as well as drafts of such agreements or arrangements which they intend to adopt;
and
(b) any denunciation of, or amendments to, these agreements or arrangements.

Article 21 Legal aid
This Regulation shall not affect the application of Article 23 of the Convention on Civil Procedure of 17 July 1905, Article 24 of the Convention on Civil Procedure of 1 March 1954 or Article 13 of the Convention on International Access to Justice of 25 October 1980 between the Member States Parties to these Conventions.

Article 22 Protection of information transmitted
1. Information, including in particular personal data, transmitted under this Regulation shall be used by the receiving agency only for the purpose for which it was transmitted.
2. Receiving agencies shall ensure the confidentiality of such information, in accordance with their national law.
3. Paragraphs 1 and 2 shall not affect national laws enabling data subjects to be informed of the use made of information transmitted under this Regulation.
4. This Regulation shall be without prejudice to Directives 95/46/EC and 97/66/EC.

Article 23 Communication and publication
1. Member States shall communicate to the Commission the information referred to in Articles 2, 3, 4, 9, 10, 13, 14, 15, 17(a) and 19.
2. The Commission shall publish in the Official Journal of the European Communities the information referred to in paragraph 1.

Article 24 Review
No later than 1 June 2004, and every five years thereafter, the Commission shall present to the European Parliament, the Council and the Economic and Social Committee a report on the application of this Regulation, paying special attention to the effectiveness of the bodies designated pursuant to Article 2 and to the practical application of point (c) of Article 3 and Article 9. The report shall be accompanied if need be by proposals for adaptations of this Regulation in line with the evolution of notification systems.

Article 25 Entry into force
This Regulation shall enter into force on 31 May 2001.
This Regulation shall be binding in its entirety and directly applicable in the Member States in accordance with the Treaty establishing the European Community.
Done at Brussels, 29 May 2000.
For the Council
The President
A. Costa


CONVENTION ON THE SERVICE ABROAD OF JUDICIAL AND EXTRAJUDICIAL DOCUMENTS IN CIVIL OR COMMERCIAL MATTERS 

(Concluded 15 November 1965) 

  

The States signatory to the present Convention, 

Desiring to create appropriate means to ensure that judicial and extrajudicial documents to be served abroad shall be brought to the notice of the addressee in sufficient time, 

Desiring to improve the organisation of mutual judicial assistance for that purpose by simplifying and expediting the procedure, 

Have resolved to conclude a Convention to this effect and have agreed upon the following provisions: 

  

Article 1 

The present Convention shall apply in all cases, in civil or commercial matters, where there is occasion to transmit a judicial or extrajudicial document for service abroad. 

This Convention shall not apply where the address of the person to be served with the document is not known. 

  

chapter i - judicial documents 

Article 2 

Each Contracting State shall designate a Central Authority which will undertake to receive requests for service coming from other Contracting States and to proceed in conformity with the provisions of Articles 3 to 6. 

Each State shall organise the Central Authority in conformity with its own law. 

Article 3 

The authority or judicial officer competent under the law of the State in which the documents originate shall forward to the Central Authority of the State addressed a request conforming to the model annexed to the present Convention, without any requirement of legalisation or other equivalent formality. 

The document to be served or a copy thereof shall be annexed to the request. The request and the document shall both be furnished in duplicate. 

Article 4 

If the Central Authority considers that the request does not comply with the provisions of the present Convention it shall promptly inform the applicant and specify its objections to the request. 

Article 5 

The Central Authority of the State addressed shall itself serve the document or shall arrange to have it served by an appropriate agency, either - 

a)  by a method prescribed by its internal law for the service of documents in domestic actions upon persons who are within its territory, or 
b)  by a particular method requested by the applicant, unless such a method is incompatible with the law of the State addressed. 

Subject to sub-paragraph (b) of the first paragraph of this Article, the document may always be served by delivery to an addressee who accepts it voluntarily. 

If the document is to be served under the first paragraph above, the Central Authority may require the document to be written in, or translated into, the official language or one of the official languages of the State addressed. 

That part of the request, in the form attached to the present Convention, which contains a summary of the document to be served, shall be served with the document. 

Article 6 

The Central Authority of the State addressed or any authority which it may have designated for that purpose, shall complete a certificate in the form of the model annexed to the present Convention. 

The certificate shall state that the document has been served and shall include the method, the place and the date of service and the person to whom the document was delivered. If the document has not been served, the certificate shall set out the reasons which have prevented service. 

The applicant may require that a certificate not completed by a Central Authority or by a judicial authority shall be countersigned by one of these authorities. 

The certificate shall be forwarded directly to the applicant. 

Article 7 

The standard terms in the model annexed to the present Convention shall in all cases be written either in French or in English. They may also be written in the official language, or in one of the official languages, of the State in which the documents originate. 

The corresponding blanks shall be completed either in the language of the State addressed or in French or in English. 

Article 8 

Each Contracting State shall be free to effect service of judicial documents upon persons abroad, without application of any compulsion, directly through its diplomatic or consular agents. 

Any State may declare that it is opposed to such service within its territory, unless the document is to be served upon a national of the State in which the documents originate. 

Article 9 

Each Contracting State shall be free, in addition, to use consular channels to forward documents, for the purpose of service, to those authorities of another Contracting State which are designated by the latter for this purpose. 

Each Contracting State may, if exceptional circumstances so require, use diplomatic channels for the same purpose. 

Article 10 

Provided the State of destination does not object, the present Convention shall not interfere with - 

a)  the freedom to send judicial documents, by postal channels, directly to persons abroad, 
b)  the freedom of judicial officers, officials or other competent persons of the State of origin to effect service of judicial documents directly through the judicial officers, officials or other competent persons of the State of destination, 
c)  the freedom of any person interested in a judicial proceeding to effect service of judicial documents directly through the judicial officers, officials or other competent persons of the State of destination. 

Article 11 

The present Convention shall not prevent two or more Contracting States from agreeing to permit, for the purpose of service of judicial documents, channels of transmission other than those provided for in the preceding Articles and, in particular, direct communication between their respective authorities. 

Article 12 

The service of judicial documents coming from a Contracting State shall not give rise to any payment or reimbursement of taxes or costs for the services rendered by the State addressed. 

The applicant shall pay or reimburse the costs occasioned by -- 

a)  the employment of a judicial officer or of a person competent under the law of the State of destination, 
b)  the use of a particular method of service. 

Article 13 

Where a request for service complies with the terms of the present Convention, the State addressed may refuse to comply therewith only if it deems that compliance would infringe its sovereignty or security. 

It may not refuse to comply solely on the ground that, under its internal law, it claims exclusive jurisdiction over the subject-matter of the action or that its internal law would not permit the action upon which the application is based. 

The Central Authority shall, in case of refusal, promptly inform the applicant and state the reasons for the refusal. 

Article 14 

Difficulties which may arise in connection with the transmission of judicial documents for service shall be settled through diplomatic channels. 

Article 15 

Where a writ of summons or an equivalent document had to be transmitted abroad for the purpose of service, under the provisions of the present Convention, and the defendant has not appeared, judgment shall not be given until it is established that - 

a)  the document was served by a method prescribed by the internal law of the State addressed for the service of documents in domestic actions upon persons who are within its territory, or 
b)  the document was actually delivered to the defendant or to his residence by another method provided for by this Convention, 

and that in either of these cases the service or the delivery was effected in sufficient time to enable the defendant to defend. 

Each Contracting State shall be free to declare that the judge, notwithstanding the provisions of the first paragraph of this Article, may give judgment even if no certificate of service or delivery has been received, if all the following conditions are fulfilled - 

a)  the document was transmitted by one of the methods provided for in this Convention,
b)  a period of time of not less than six months, considered adequate by the judge in the particular case, has elapsed since the date of the transmission of the document, 
c)  no certificate of any kind has been received, even though every reasonable effort has been made to obtain it through the competent authorities of the State addressed. 

Notwithstanding the provisions of the preceding paragraphs the judge may order, in case of urgency, any provisional or protective measures. 

Article 16 

When a writ of summons or an equivalent document had to be transmitted abroad for the purpose of service, under the provisions of the present Convention, and a judgment has been entered against a defendant who has not appeared, the judge shall have the power to relieve the defendant from the effects of the expiration of the time for appeal from the judgment if the following conditions are fulfilled - 

a)  the defendant, without any fault on his part, did not have knowledge of the document in sufficient time to defend, or knowledge of the judgment in sufficient time to appeal, and 
b)  the defendant has disclosed a prima facie defence to the action on the merits. 

An application for relief may be filed only within a reasonable time after the defendant has knowledge of the judgment. 

Each Contracting State may declare that the application will not be entertained if it is filed after the expiration of a time to be stated in the declaration, but which shall in no case be less than one year following the date of the judgment. 

This Article shall not apply to judgments concerning status or capacity of persons. 

  

chapter ii - extrajudicial documents 

Article 17 

Extrajudicial documents emanating from authorities and judicial officers of a Contracting State may be transmitted for the purpose of service in another Contracting State by the methods and under the provisions of the present Convention. 

  

chapter iii - general clauses 

Article 18 

Each Contracting State may designate other authorities in addition to the Central Authority and shall determine the extent of their competence. 

The applicant shall, however, in all cases, have the right to address a request directly to the Central Authority. 

Federal States shall be free to designate more than one Central Authority. 

Article 19 

To the extent that the internal law of a Contracting State permits methods of transmission, other than those provided for in the preceding Articles, of documents coming from abroad, for service within its territory, the present Convention shall not affect such provisions. 

Article 20 

The present Convention shall not prevent an agreement between any two or more Contracting States to dispense with - 

a)  the necessity for duplicate copies of transmitted documents as required by the second paragraph of Article 3, 
b)  the language requirements of the third paragraph of Article 5 and Article 7, 
c)  the provisions of the fourth paragraph of Article 5, 
d)  the provisions of the second paragraph of Article 12. 

Article 21 

Each Contracting State shall, at the time of the deposit of its instrument of ratification or accession, or at a later date, inform the Ministry of Foreign Affairs of the Netherlands of the following - 

a)  the designation of authorities, pursuant to Articles 2 and 18, 
b)  the designation of the authority competent to complete the certificate pursuant to Article 6, 
c)  the designation of the authority competent to receive documents transmitted by consular channels, pursuant to Article 9. 

Each Contracting State shall similarly inform the Ministry, where appropriate, of - 

a)  opposition to the use of methods of transmission pursuant to Articles 8 and 10, 
b)  declarations pursuant to the second paragraph of Article 15 and the third paragraph of Article 16, 
c)  all modifications of the above designations, oppositions and declarations. 

Article 22 

Where Parties to the present Convention are also Parties to one or both of the Conventions on civil procedure signed at The Hague on 17th July 1905, and on 1st March 1954, this Convention shall replace as between them Articles 1 to 7 of the earlier Conventions. 

Article 23 

The present Convention shall not affect the application of Article 23 of the Convention on civil procedure signed at The Hague on 17th July 1905, or of Article 24 of the Convention on civil procedure signed at The Hague on 1st March 1954. 

These Articles shall, however, apply only if methods of communication, identical to those provided for in these Conventions, are used. 

Article 24 

Supplementary agreements between Parties to the Conventions of 1905 and 1954 shall be considered as equally applicable to the present Convention, unless the Parties have otherwise agreed. 

Article 25 

Without prejudice to the provisions of Articles 22 and 24, the present Convention shall not derogate from Conventions containing provisions on the matters governed by this Convention to which the Contracting States are, or shall become, Parties. 

Article 26 

The present Convention shall be open for signature by the States represented at the Tenth Session of the Hague Conference on Private International Law. 

It shall be ratified, and the instruments of ratification shall be deposited with the Ministry of Foreign Affairs of the Netherlands. 

Article 27 

The present Convention shall enter into force on the sixtieth day after the deposit of the third instrument of ratification referred to in the second paragraph of Article 26. 

The Convention shall enter into force for each signatory State which ratifies subsequently on the sixtieth day after the deposit of its instrument of ratification. 

Article 28 

Any State not represented at the Tenth Session of the Hague Conference on Private International Law may accede to the present Convention after it has entered into force in accordance with the first paragraph of Article 27. The instrument of accession shall be deposited with the Ministry of Foreign Affairs of the Netherlands. 

The Convention shall enter into force for such a State in the absence of any objection from a State, which has ratified the Convention before such deposit, notified to the Ministry of Foreign Affairs of the Netherlands within a period of six months after the date on which the said Ministry has notified it of such accession. 

In the absence of any such objection, the Convention shall enter into force for the acceding State on the first day of the month following the expiration of the last of the periods referred to in the preceding paragraph. 

Article 29 

Any State may, at the time of signature, ratification or accession, declare that the present Convention shall extend to all the territories for the international relations of which it is responsible, or to one or more of them. Such a declaration shall take effect on the date of entry into force of the Convention for the State concerned. 

At any time thereafter, such extensions shall be notified to the Ministry of Foreign Affairs of the Netherlands. 

The Convention shall enter into force for the territories mentioned in such an extension on the sixtieth day after the notification referred to in the preceding paragraph. 

Article 30 

The present Convention shall remain in force for five years from the date of its entry into force in accordance with the first paragraph of Article 27, even for States which have ratified it or acceded to it subsequently. 

If there has been no denunciation, it shall be renewed tacitly every five years. 

Any denunciation shall be notified to the Ministry of Foreign Affairs of the Netherlands at least six months before the end of the five year period. 

It may be limited to certain of the territories to which the Convention applies. 

The denunciation shall have effect only as regards the State which has notified it. The Convention shall remain in force for the other Contracting States. 

Article 31 

The Ministry of Foreign Affairs of the Netherlands shall give notice to the States referred to in Article 26, and to the States which have acceded in accordance with Article 28, of the following - 

a)  the signatures and ratifications referred to in Article 26; 
b)  the date on which the present Convention enters into force in accordance with the first paragraph of Article 27; 
c)  the accessions referred to in Article 28 and the dates on which they take effect; 
d)  the extensions referred to in Article 29 and the dates on which they take effect; 
e)  the designations, oppositions and declarations referred to in Article 21; 
f)  the denunciations referred to in the third paragraph of Article 30. 

  

In witness whereof the undersigned, being duly authorised thereto, have signed the present Convention. 

Done at The Hague, on the 15th day of November, 1965, in the English and French languages, both texts being equally authentic, in a single copy which shall be deposited in the archives of the Government of the Netherlands, and of which a certified copy shall be sent, through the diplomatic channel, to each of the States represented at the Tenth Session of the Hague Conference on Private International Law. 

Council Regulation (EC) No 1206/2001 (Taking Evidence Convention)

Council Regulation (EC) No 1206/2001 of 28 May 2001 on cooperation between the courts of the Member States in the taking of evidence in civil or commercial matters

THE COUNCIL OF THE EUROPEAN UNION,

Having regard to the Treaty establishing the European Community, and in particular Article 61(c) and Article 67(1) thereof,

Having regard to the initiative of the Federal Republic of Germany(1),

Having regard to the opinion of the European Parliament(2),

Having regard to the opinion of the Economic and Social Committee(3),

Whereas:

(1) The European Union has set itself the objective of maintaining and developing the European Union as an area of freedom, security and justice in which the free movement of persons is ensured. For the gradual establishment of such an area, the Community is to adopt, among others, the measures relating to judicial cooperation in civil matters needed for the proper functioning of the internal market.

(2) For the purpose of the proper functioning of the internal market, cooperation between courts in the taking of evidence should be improved, and in particular simplified and accelerated.

(3) At its meeting in Tampere on 15 and 16 October 1999, the European Council recalled that new procedural legislation in cross-border cases, in particular on the taking of evidence, should be prepared.

(4) This area falls within the scope of Article 65 of the Treaty.

(5) The objectives of the proposed action, namely the improvement of cooperation between the courts on the taking of evidence in civil or commercial matters, cannot be sufficiently achieved by the Member States and can therefore be better achieved at Community level. The Community may adopt measures in accordance with the principle of subsidiarity as set out in Article 5 of the Treaty. In accordance with the principle of proportionality, as set out in that Article, this Regulation does not go beyond what is necessary to achieve those objectives.

(6) To date, there is no binding instrument between all the Member States concerning the taking of evidence. The Hague Convention of 18 March 1970 on the taking of evidence abroad in civil or commercial matters applies between only 11 Member States of the European Union.

(7) As it is often essential for a decision in a civil or commercial matter pending before a court in a Member State to take evidence in another Member State, the Community’s activity cannot be limited to the field of transmission of judicial and extrajudicial documents in civil or commercial matters which falls within the scope of Council Regulation (EC) No 1348/2000 of 29 May 2000 on the serving in the Member States of judicial and extrajudicial documents in civil or commercial matters(4). It is therefore necessary to continue the improvement of cooperation between courts of Member States in the field of taking of evidence.

(8) The efficiency of judicial procedures in civil or commercial matters requires that the transmission and execution of requests for the performance of taking of evidence is to be made directly and by the most rapid means possible between Member States’ courts.

(9) Speed in transmission of requests for the performance of taking of evidence warrants the use of all appropriate means, provided that certain conditions as to the legibility and reliability of the document received are observed.

So as to ensure the utmost clarity and legal certainty the request for the performance of taking of evidence must be transmitted on a form to be completed in the language of the Member State of the requested court or in another language accepted by that State. For the same reasons, forms should also be used as far as possible for further communication between the relevant courts.

(10) A request for the performance of the taking of evidence should be executed expeditiously. If it is not possible for the request to be executed within 90 days of receipt by the requested court, the latter should inform the requesting court accordingly, stating the reasons which prevent the request from being executed swiftly.

(11) To secure the effectiveness of this Regulation, the possibility of refusing to execute the request for the performance of taking of evidence should be confined to strictly limited exceptional situations.

(12) The requested court should execute the request in accordance with the law of its Member State.

(13) The parties and, if any, their representatives, should be able to be present at the performance of the taking of evidence, if that is provided for by the law of the Member State of the requesting court, in order to be able to follow the proceedings in a comparable way as if evidence were taken in the Member State of the requesting court.

They should also have the right to request to participate in order to have a more active role in the performance of the taking of evidence. However, the conditions under which they may participate should be determined by the requested court in accordance with the law of its Member State.

(14) The representatives of the requesting court should be able to be present at the performance of the taking of evidence, if that is compatible with the law of the Member State of the requesting court, in order to have an improved possibility of evaluation of evidence. They should also have the right to request to participate, under the conditions laid down by the requested court in accordance with the law of its Member State, in order to have a more active role in the performance of the taking of evidence.

(15) In order to facilitate the taking of evidence it should be possible for a court in a Member State, in accordance with the law of its Member State, to take evidence directly in another Member State, if accepted by the latter, and under the conditions determined by the central body or competent authority of the requested Member State.

(16) The execution of the request, according to Article 10, should not give rise to a claim for any reimbursement of taxes or costs. Nevertheless, if the requested court requires reimbursement, the fees paid to experts and interpreters, as well as the costs occasioned by the application of Article 10(3) and (4), should not be borne by that court. In such a case, the requesting court is to take the necessary measures to ensure reimbursement without delay.

Where the opinion of an expert is required, the requested court may, before executing the request, ask the requesting court for an adequate deposit or advance towards the costs.

(17) This Regulation should prevail over the provisions applying to its field of application, contained in international conventions concluded by the Member States. Member States should be free to adopt agreements or arrangements to further facilitate cooperation in the taking of evidence.

(18) The information transmitted pursuant to this Regulation should enjoy protection. Since Directive 95/46/EC of the European Parliament and of the Council of 24 October 1995 on the protection of individuals with regard to the processing of personal data and on the free movement of such data(5), and Directive 97/66/EC of the European Parliament and of the Council of 15 December 1997 concerning the processing of personal data and the protection of privacy in the telecommunications sector(6), are applicable, there is no need for specific provisions on data protection in this Regulation.

(19) The measures necessary for the implementation of this Regulation should be adopted in accordance with Council Decision 1999/468/EC of 28 June 1999(7) laying down the procedures for the exercise of implementing powers conferred on the Commission.

(20) For the proper functioning of this Regulation, the Commission should review its application and propose such amendments as may appear necessary.

(21) The United Kingdom and Ireland, in accordance with Article 3 of the Protocol on the position of the United Kingdom and Ireland annexed to the Treaty on the European Union and to the Treaty establishing the European Community, have given notice of their wish to take part in the adoption and application of this Regulation.

(22) Denmark, in accordance with Articles 1 and 2 of the Protocol on the position of Denmark annexed to the Treaty on European Union and to the Treaty establishing the European Community, is not participating in the adoption of this Regulation, and is therefore not bound by it nor subject to its application,

HAS ADOPTED THIS REGULATION:

CHAPTER I

GENERAL PROVISIONS

Article 1 Scope

1. This Regulation shall apply in civil or commercial matters where the court of a Member State, in accordance with the provisions of the law of that State, requests:

(a) the competent court of another Member State to take evidence; or

(b) to take evidence directly in another Member State.

2. A request shall not be made to obtain evidence which is not intended for use in judicial proceedings, commenced or contemplated.

3. In this Regulation, the term ‘Member State’ shall mean Member States with the exception of Denmark.

Article 2 Direct transmission between the courts

1. Requests pursuant to Article 1(1)(a), hereinafter referred to as ‘requests’, shall be transmitted by the court before which the proceedings are commenced or contemplated, hereinafter referred to as the ‘requesting court’, directly to the competent court of another Member State, hereinafter referred to as the ‘requested court’, for the performance of the taking of evidence.

2. Each Member State shall draw up a list of the courts competent for the performance of taking of evidence according to this Regulation. The list shall also indicate the territorial and, where appropriate, the special jurisdiction of those courts.

Article 3 Central body

1. Each Member State shall designate a central body responsible for:

(a) supplying information to the courts;

(b) seeking solutions to any difficulties which may arise in respect of a request;

(c) forwarding, in exceptional cases, at the request of a requesting court, a request to the competent court.

2. A federal State, a State in which several legal systems apply or a State with autonomous territorial entities shall be free to designate more than one central body.

3. Each Member State shall also designate the central body referred to in paragraph 1 or one or several competent authority(ies) to be responsible for taking decisions on requests pursuant to Article 17.

CHAPTER II TRANSMISSION AND EXECUTION OF REQUESTS

Section 1 Transmission of the request

Article 4 Form and content of the request

1. The request shall be made using form A or, where appropriate, form I in the Annex. It shall contain the following details:

(a) the requesting and, where appropriate, the requested court;

(b) the names and addresses of the parties to the proceedings and their representatives, if any;

(c) the nature and subject matter of the case and a brief statement of the facts;

(d) a description of the taking of evidence to be performed;

(e) where the request is for the examination of a person:

c) — the name(s) and address(es) of the person(s) to be examined,

c) — the questions to be put to the person(s) to be examined or a statement of the facts about which he is (they are) to be examined,

c) — where appropriate, a reference to a right to refuse to testify under the law of the Member State of the requesting court,

c) — any requirement that the examination is to be carried out under oath or affirmation in lieu thereof, and any special form to be used,

c) — where appropriate, any other information that the requesting court deems necessary;

(f) where the request is for any other form of taking of evidence, the documents or other objects to be inspected;

(g) where appropriate, any request pursuant to Article 10(3) and (4), and Articles 11 and 12 and any information necessary for the application thereof.

2. The request and all documents accompanying the request shall be exempted from authentication or any equivalent formality.

3. Documents which the requesting court deems it necessary to enclose for the execution of the request shall be accompanied by a translation into the language in which the request was written.

Article 5 Language

The request and communications pursuant to this Regulation shall be drawn up in the official language of the requested Member State or, if there are several official languages in that Member State, in the official language or one of the official languages of the place where the requested taking of evidence is to be performed, or in another language which the requested Member State has indicated it can accept. Each Member State shall indicate the official language or languages of the institutions of the European Community other than its own which is or are acceptable to it for completion of the forms.

Article 6 Transmission of requests and other communications

Requests and communications pursuant to this Regulation shall be transmitted by the swiftest possible means, which the requested Member State has indicated it can accept. The transmission may be carried out by any appropriate means, provided that the document received accurately reflects the content of the document forwarded and that all information in it is legible.

Section 2 Receipt of request

Article 7 Receipt of request

1. Within seven days of receipt of the request, the requested competent court shall send an acknowledgement of receipt to the requesting court using form B in the Annex. Where the request does not comply with the conditions laid down in Articles 5 and 6, the requested court shall enter a note to that effect in the acknowledgement of receipt.

2. Where the execution of a request made using form A in the Annex, which complies with the conditions laid down in Article 5, does not fall within the jurisdiction of the court to which it was transmitted, the latter shall forward the request to the competent court of its Member State and shall inform the requesting court thereof using form A in the Annex.

Article 8 Incomplete request

1. If a request cannot be executed because it does not contain all of the necessary information pursuant to Article 4, the requested court shall inform the requesting court thereof without delay and, at the latest, within 30 days of receipt of the request using form C in the Annex, and shall request it to send the missing information, which should be indicated as precisely as possible.

2. If a request cannot be executed because a deposit or advance is necessary in accordance with Article 18(3), the requested court shall inform the requesting court thereof without delay and, at the latest, within 30 days of receipt of the request using form C in the Annex and inform the requesting court how the deposit or advance should be made. The requested Court shall acknowledge receipt of the deposit or advance without delay, at the latest within 10 days of receipt of the deposit or the advance using form D.

Article 9 Completion of the request

1. If the requested court has noted on the acknowledgement of receipt pursuant to Article 7(1) that the request does not comply with the conditions laid down in Articles 5 and 6 or has informed the requesting court pursuant to Article 8 that the request cannot be executed because it does not contain all of the necessary information pursuant to Article 4, the time limit pursuant to Article 10 shall begin to run when the requested court received the request duly completed.

2. Where the requested court has asked for a deposit or advance in accordance with Article 18(3), this time limit shall begin to run when the deposit or the advance is made.

Section 3 Taking of evidence by the requested court

Article 10 General provisions on the execution of the request

1. The requested court shall execute the request without delay and, at the latest, within 90 days of receipt of the request.

2. The requested court shall execute the request in accordance with the law of its Member State.

3. The requesting court may call for the request to be executed in accordance with a special procedure provided for by the law of its Member State, using form A in the Annex. The requested court shall comply with such a requirement unless this procedure is incompatible with the law of the Member State of the requested court or by reason of major practical difficulties. If the requested court does not comply with the requirement for one of these reasons it shall inform the requesting court using form E in the Annex.

4. The requesting court may ask the requested court to use communications technology at the performance of the taking of evidence, in particular by using videoconference and teleconference.

The requested court shall comply with such a requirement unless this is incompatible with the law of the Member State of the requested court or by reason of major practical difficulties.

If the requested court does not comply with the requirement for one of these reasons, it shall inform the requesting court, using form E in the Annex.

If there is no access to the technical means referred to above in the requesting or in the requested court, such means may be made available by the courts by mutual agreement.

Article 11 Performance with the presence and participation of the parties

1. If it is provided for by the law of the Member State of the requesting court, the parties and, if any, their representatives, have the right to be present at the performance of the taking of evidence by the requested court.

2. The requesting court shall, in its request, inform the requested court that the parties and, if any, their representatives, will be present and, where appropriate, that their participation is requested, using form A in the Annex. This information may also be given at any other appropriate time.

3. If the participation of the parties and, if any, their representatives, is requested at the performance of the taking of evidence, the requested court shall determine, in accordance with Article 10, the conditions under which they may participate.

4. The requested court shall notify the parties and, if any, their representatives, of the time when, the place where, the proceedings will take place, and, where appropriate, the conditions under which they may participate, using form F in the Annex.

5. Paragraphs 1 to 4 shall not affect the possibility for the requested court of asking the parties and, if any their representatives, to be present at or to participate in the performance of the taking of evidence if that possibility is provided for by the law of its Member State.

Article 12 Performance with the presence and participation of representatives of the requesting court

1. If it is compatible with the law of the Member State of the requesting court, representatives of the requesting court have the right to be present in the performance of the taking of evidence by the requested court.

2. For the purpose of this Article, the term ‘representative’ shall include members of the judicial personnel designated by the requesting court, in accordance with the law of its Member State. The requesting court may also designate, in accordance with the law of its Member State, any other person, such as an expert.

3. The requesting court shall, in its request, inform the requested court that its representatives will be present and, where appropriate, that their participation is requested, using form A in the Annex. This information may also be given at any other appropriate time.

4. If the participation of the representatives of the requesting court is requested in the performance of the taking of evidence, the requested court shall determine, in accordance with Article 10, the conditions under which they may participate.

5. The requested court shall notify the requesting court, of the time when, and the place where, the proceedings will take place, and, where appropriate, the conditions under which the representatives may participate, using form F in the Annex.

Article 13 Coercive measures

Where necessary, in executing a request the requested court shall apply the appropriate coercive measures in the instances and to the extent as are provided for by the law of the Member State of the requested court for the execution of a request made for the same purpose by its national authorities or one of the parties concerned.

Article 14 Refusal to execute

1. A request for the hearing of a person shall not be executed when the person concerned claims the right to refuse to give evidence or to be prohibited from giving evidence,

(a) under the law of the Member State of the requested court; or (b) under the law of the Member State of the requesting court, and such right has been specified in the request, or, if need be, at the instance of the requested court, has been confirmed by the requesting court.

2. In addition to the grounds referred to in paragraph 1, the execution of a request may be refused only if: (a) the request does not fall within the scope of this Regulation as set out in Article 1; or (b) the execution of the request under the law of the Member State of the requested court does not fall within the functions of the judiciary; or (c) the requesting court does not comply with the request of the requested court to complete the request pursuant to Article 8 within 30 days after the requested court asked it to do so; or

(d) a deposit or advance asked for in accordance with Article 18(3) is not made within 60 days after the requested court asked for such a deposit or advance.

3. Execution may not be refused by the requested court solely on the ground that under the law of its Member State a court of that Member State has exclusive jurisdiction over the subject matter of the action or that the law of that Member State would not admit the right of action on it.

4. If execution of the request is refused on one of the grounds referred to in paragraph 2, the requested court shall notify the requesting court thereof within 60 days of receipt of the request by the requested court using form H in the Annex.

Article 15 Notification of delay

If the requested court is not in a position to execute the request within 90 days of receipt, it shall inform the requesting court thereof, using form G in the Annex. When it does so, the grounds for the delay shall be given as well as the estimated time that the requested court expects it will need to execute the request.

Article 16 Procedure after execution of the request

The requested court shall send without delay to the requesting court the documents establishing the execution of the request and, where appropriate, return the documents received from the requesting court. The documents shall be accompanied by a confirmation of execution using form H in the Annex.

Section 4 Direct taking of evidence by the requesting court 
Article 17
1. Where a court requests to take evidence directly in another Member State, it shall submit a request to the central body or the competent authority referred to in Article 3(3) in that State, using form I in the Annex.

2. Direct taking of evidence may only take place if it can be performed on a voluntary basis without the need for coercive measures.

Where the direct taking of evidence implies that a person shall be heard, the requesting court shall inform that person that the performance shall take place on a voluntary basis.

3. The taking of evidence shall be performed by a member of the judicial personnel or by any other person such as an expert, who will be designated, in accordance with the law of the Member State of the requesting court.

4. Within 30 days of receiving the request, the central body or the competent authority of the requested Member State shall inform the requesting court if the request is accepted and, if necessary, under what conditions according to the law of its Member State such performance is to be carried out, using form J.

In particular, the central body or the competent authority may assign a court of its Member State to take part in the performance of the taking of evidence in order to ensure the proper application of this Article and the conditions that have been set out.

The central body or the competent authority shall encourage the use of communications technology, such as videoconferences and teleconferences.

5. The central body or the competent authority may refuse direct taking of evidence only if:

(a) the request does not fall within the scope of this Regulation as set out in Article 1; 

(b) the request does not contain all of the necessary information pursuant to Article 4; or

(c) the direct taking of evidence requested is contrary to fundamental principles of law in its Member State.

6. Without prejudice to the conditions laid down in accordance with paragraph 4, the requesting court shall execute the request in accordance with the law of its Member State.

Section 5 Costs

Article 18
1. The execution of the request, in accordance with Article 10, shall not give rise to a claim for any reimbursement of taxes or costs.

2. Nevertheless, if the requested court so requires, the requesting court shall ensure the reimbursement, without delay, of:

— the fees paid to experts and interpreters, and

— the costs occasioned by the application of Article 10(3) and(4).

The duty for the parties to bear these fees or costs shall be governed by the law of the Member State of the requesting court.

3. Where the opinion of an expert is required, the requested court may, before executing the request, ask the requesting court for an adequate deposit or advance towards the requested costs. In all other cases, a deposit or advance shall not be a condition for the execution of a request.

The deposit or advance shall be made by the parties if that is provided for by the law of the Member State of the requesting court.

CHAPTER III FINAL PROVISIONS

Article 19 Implementing rules

1. The Commission shall draw up and regularly update a manual, which shall also be available electronically, containing the information provided by the Member States in accordance with Article 22 and the agreements or arrangements in force, according to Article 21.

2. The updating or making of technical amendments to the standard forms set out in the Annex shall be carried out in accordance with the advisory procedure set out in Article 20(2).

Article 20 Committee

1. The Commission shall be assisted by a Committee.

2. Where reference is made to this paragraph, Articles 3 and 7 of Decision 1999/468/EC shall apply.

3. The Committee shall adopt its Rules of Procedure.

Article 21
Relationship with existing or future agreements or arrangements between Member States

1. This Regulation shall, in relation to matters to which it applies, prevail over other provisions contained in bilateral or multilateral agreements or arrangements concluded by the Member States and in particular the Hague Convention of 1 March 1954 on Civil Procedure and the Hague Convention of 18 March 1970 on the Taking of Evidence Abroad in Civil or Commercial Matters, in relations between the Member States party thereto.

2. This Regulation shall not preclude Member States from maintaining or concluding agreements or arrangements between two or more of them to further facilitate the taking of evidence, provided that they are compatible with this Regulation.

3. Member States shall send to the Commission:

(a) by 1 July 2003, a copy of the agreements or arrangements maintained between the Member States referred to in paragraph 2;

(b) a copy of the agreements or arrangements concluded between the Member States referred to in paragraph 2 as well as drafts of such agreements or arrangements which they intend to adopt; and (c) any denunciation of, or amendments to, these agreements or arrangements.

Article 22 Communication

By 1 July 2003 each Member State shall communicate to the Commission the following:

(a) the list pursuant to Article 2(2) indicating the territorial and, where appropriate, the special jurisdiction of the courts;

(b) the names and addresses of the central bodies and competent authorities pursuant to Article 3, indicating their territorial jurisdiction;

(c) the technical means for the receipt of requests available to the courts on the list pursuant to Article 2(2); 

(d) the languages accepted for the requests as referred to in Article 5.

Member States shall inform the Commission of any subsequent changes to this information.

Article 23 Review

No later than 1 January 2007, and every five years thereafter, the Commission shall present to the European Parliament, the Council and the Economic and Social Committee a report on the application of this Regulation, paying special attention to the practical application of Article 3(1)(c) and 3, and Articles 17 and 18.

Article 24 Entry into force

1. This Regulation shall enter into force on 1 July 2001.

2. This Regulation shall apply from 1 January 2004, except for Articles 19, 21 and 22, which shall apply from 1 July 2001.

This Regulation shall be binding in its entirety and directly applicable in the Member States in accordance with the Treaty establishing the European Community.

Done at Brussels, 28 May 2001.

For the Council

The President

T. BODSTRÖM

CONVENTION ON THE TAKING OF EVIDENCE ABROAD IN CIVIL OR COMMERCIAL MATTERS 

(Concluded 18 March 1970) 

  

The States signatory to the present Convention, 

Desiring to facilitate the transmission and execution of Letters of Request and to further the accommodation of the different methods which they use for this purpose, 

Desiring to improve mutual judicial co-operation in civil or commercial matters, 

Have resolved to conclude a Convention to this effect and have agreed upon the following provisions - 

  

chapter i - letters of request 

Article 1 

In civil or commercial matters a judicial authority of a Contracting State may, in accordance with the provisions of the law of that State, request the competent authority of another Contracting State, by means of a Letter of Request, to obtain evidence, or to perform some other judicial act. 

A Letter shall not be used to obtain evidence which is not intended for use in judicial proceedings, commenced or contemplated. 

The expression "other judicial act" does not cover the service of judicial documents or the issuance of any process by which judgments or orders are executed or enforced, or orders for provisional or protective measures. 

Article 2 

A Contracting State shall designate a Central Authority which will undertake to receive Letters of Request coming from a judicial authority of another Contracting State and to transmit them to the authority competent to execute them. Each State shall organise the Central Authority in accordance with its own law. 

Letters shall be sent to the Central Authority of the State of execution without being transmitted through any other authority of that State. 

Article 3 

A Letter of Request shall specify - 

a)  the authority requesting its execution and the authority requested to execute it, if known to the requesting authority; 
b)  the names and addresses of the parties to the proceedings and their representatives, if any; 
c)  the nature of the proceedings for which the evidence is required, giving all necessary information in regard thereto; 
d)  the evidence to be obtained or other judicial act to be performed. 

Where appropriate, the Letter shall specify, inter alia - 

e)  the names and addresses of the persons to be examined; 
f)  the questions to be put to the persons to be examined or a statement of the subject-matter about which they are to be examined; 
g)  the documents or other property, real or personal, to be inspected; 
h)  any requirement that the evidence is to be given on oath or affirmation, and any special form to be used; 
i)   any special method or procedure to be followed under Article 9. 

A Letter may also mention any information necessary for the application of Article 11. 

No legalisation or other like formality may be required. 

Article 4 

A Letter of Request shall be in the language of the authority requested to execute it or be accompanied by a translation into that language. 

Nevertheless, a Contracting State shall accept a Letter in either English or French, or a translation into one of these languages, unless it has made the reservation authorised by Article 33. 

A Contracting State which has more than one official language and cannot, for reasons of internal law, accept Letters in one of these languages for the whole of its territory, shall, by declaration, specify the language in which the Letter or translation thereof shall be expressed for execution in the specified parts of its territory. In case of failure to comply with this declaration, without justifiable excuse, the costs of translation into the required language shall be borne by the State of origin. 

A Contracting State may, by declaration, specify the language or languages other than those referred to in the preceding paragraphs, in which a Letter may be sent to its Central Authority. 

Any translation accompanying a Letter shall be certified as correct, either by a diplomatic officer or consular agent or by a sworn translator or by any other person so authorised in either State. 

Article 5 

If the Central Authority considers that the request does not comply with the provisions of the present Convention, it shall promptly inform the authority of the State of origin which transmitted the Letter of Request, specifying the objections to the Letter. 

Article 6 

If the authority to whom a Letter of Request has been transmitted is not competent to execute it, the Letter shall be sent forthwith to the authority in the same State which is competent to execute it in accordance with the provisions of its own law. 

Article 7 

The requesting authority shall, if it so desires, be informed of the time when, and the place where, the proceedings will take place, in order that the parties concerned, and their representatives, if any, may be present. This information shall be sent directly to the parties or their representatives when the authority of the State of origin so requests. 

Article 8 

A Contracting State may declare that members of the judicial personnel of the requesting authority of another Contracting State may be present at the execution of a Letter of Request. Prior authorisation by the competent authority designated by the declaring State may be required. 

Article 9 

The judicial authority which executes a Letter of Request shall apply its own law as to the methods and procedures to be followed. 

However, it will follow a request of the requesting authority that a special method or procedure be followed, unless this is incompatible with the internal law of the State of execution or is impossible of performance by reason of its internal practice and procedure or by reason of practical difficulties. 

A Letter of Request shall be executed expeditiously. 

Article 10 

In executing a Letter of Request the requested authority shall apply the appropriate measures of compulsion in the instances and to the same extent as are provided by its internal law for the execution of orders issued by the authorities of its own country or of requests made by parties in internal proceedings. 

Article 11 

In the execution of a Letter of Request the person concerned may refuse to give evidence in so far as he has a privilege or duty to refuse to give the evidence - 

a)  under the law of the State of execution; or 
b)  under the law of the State of origin, and the privilege or duty has been specified in the Letter, or, at the instance of the requested authority, has been otherwise confirmed to that authority by the requesting authority. 

A Contracting State may declare that, in addition, it will respect privileges and duties existing under the law of States other than the State of origin and the State of execution, to the extent specified in that declaration. 

Article 12 

The execution of a Letter of Request may be refused only to the extent that - 

a)  in the State of execution the execution of the Letter does not fall within the functions of the judiciary; or 
b)  the State addressed considers that its sovereignty or security would be prejudiced thereby. 

Execution may not be refused solely on the ground that under its internal law the State of execution claims exclusive jurisdiction over the subject-matter of the action or that its internal law would not admit a right of action on it. 

Article 13 

The documents establishing the execution of the Letter of Request shall be sent by the requested authority to the requesting authority by the same channel which was used by the latter. 

In every instance where the Letter is not executed in whole or in part, the requesting authority shall be informed immediately through the same channel and advised of the reasons. 

Article 14 

The execution of the Letter of Request shall not give rise to any reimbursement of taxes or costs of any nature. 

Nevertheless, the State of execution has the right to require the State of origin to reimburse the fees paid to experts and interpreters and the costs occasioned by the use of a special procedure requested by the State of origin under Article 9, paragraph 2. 

The requested authority whose law obliges the parties themselves to secure evidence, and which is not able itself to execute the Letter, may, after having obtained the consent of the requesting authority, appoint a suitable person to do so. When seeking this consent the requested authority shall indicate the approximate costs which would result from this procedure. If the requesting authority gives its consent it shall reimburse any costs incurred; without such consent the requesting authority shall not be liable for the costs. 

  

chapter ii - taking of evidence by diplomatic officers, consular agents and commissioners 

Article 15 

In a civil or commercial matter, a diplomatic officer or consular agent of a Contracting State may, in the territory of another Contracting State and within the area where he exercises his functions, take the evidence without compulsion of nationals of a State which he represents in aid of proceedings commenced in the courts of a State which he represents. 

A Contracting State may declare that evidence may be taken by a diplomatic officer or consular agent only if permission to that effect is given upon application made by him or on his behalf to the appropriate authority designated by the declaring State. 

Article 16 

A diplomatic officer or consular agent of a Contracting State may, in the territory of another Contracting State and within the area where he exercises his functions, also take the evidence, without compulsion, of nationals of the State in which he exercises his functions or of a third State, in aid of proceedings commenced in the courts of a State which he represents, if - 

a)  a competent authority designated by the State in which he exercises his functions has given its permission either generally or in the particular case, and 
b)  he complies with the conditions which the competent authority has specified in the permission. 

A Contracting State may declare that evidence may be taken under this Article without its prior permission. 

Article 17 

In a civil or commercial matter, a person duly appointed as a commissioner for the purpose may, without compulsion, take evidence in the territory of a Contracting State in aid of proceedings commenced in the courts of another Contracting State if - 

a)  a competent authority designated by the State where the evidence is to be taken has given its permission either generally or in the particular case; and 
b)  he complies with the conditions which the competent authority has specified in the permission. 

A Contracting State may declare that evidence may be taken under this Article without its prior permission. 

Article 18 

A Contracting State may declare that a diplomatic officer, consular agent or commissioner authorised to take evidence under Articles 15, 16 or 17, may apply to the competent authority designated by the declaring State for appropriate assistance to obtain the evidence by compulsion. The declaration may contain such conditions as the declaring State may see fit to impose. 

If the authority grants the application it shall apply any measures of compulsion which are appropriate and are prescribed by its law for use in internal proceedings. 

Article 19 

The competent authority, in giving the permission referred to in Articles 15, 16 or 17, or in granting the application referred to in Article 18, may lay down such conditions as it deems fit, inter alia, as to the time and place of the taking of the evidence. Similarly it may require that it be given reasonable advance notice of the time, date and place of the taking of the evidence; in such a case a representative of the authority shall be entitled to be present at the taking of the evidence. 

Article 20 

In the taking of evidence under any Article of this Chapter persons concerned may be legally represented. 

Article 21 

Where a diplomatic officer, consular agent or commissioner is authorised under Articles 15, 16 or 17 to take evidence - 

a)  he may take all kinds of evidence which are not incompatible with the law of the State where the evidence is taken or contrary to any permission granted pursuant to the above Articles, and shall have power within such limits to administer an oath or take an affirmation; 
b)  a request to a person to appear or to give evidence shall, unless the recipient is a national of the State where the action is pending, be drawn up in the language of the place where the evidence is taken or be accompanied by a translation into such language; 
c)  the request shall inform the person that he may be legally represented and, in any State that has not filed a declaration under Article 18, shall also inform him that he is not compelled to appear or to give evidence; 
d)  the evidence may be taken in the manner provided by the law applicable to the court in which the action is pending provided that such manner is not forbidden by the law of the State where the evidence is taken; 
e)  a person requested to give evidence may invoke the privileges and duties to refuse to give the evidence contained in Article 11. 

Article 22 

The fact that an attempt to take evidence under the procedure laid down in this Chapter has failed, owing to the refusal of a person to give evidence, shall not prevent an application being subsequently made to take the evidence in accordance with Chapter I. 

  

chapter iii - general clauses 

Article 23 

A Contracting State may at the time of signature, ratification or accession, declare that it will not execute Letters of Request issued for the purpose of obtaining pre-trial discovery of documents as known in Common Law countries. 

Article 24 

A Contracting State may designate other authorities in addition to the Central Authority and shall determine the extent of their competence. However, Letters of Request may in all cases be sent to the Central Authority. 

Federal States shall be free to designate more than one Central Authority. 

Article 25 

A Contracting State which has more than one legal system may designate the authorities of one of such systems, which shall have exclusive competence to execute Letters of Request pursuant to this Convention. 

Article 26 

A Contracting State, if required to do so because of constitutional limitations, may request the reimbursement by the State of origin of fees and costs, in connection with the execution of Letters of Request, for the service of process necessary to compel the appearance of a person to give evidence, the costs of attendance of such persons, and the cost of any transcript of the evidence. 

Where a State has made a request pursuant to the above paragraph, any other Contracting State may request from that State the reimbursement of similar fees and costs. 

Article 27 

The provisions of the present Convention shall not prevent a Contracting State from - 

a)  declaring that Letters of Request may be transmitted to its judicial authorities through channels other than those provided for in Article 2; 
b)  permitting, by internal law or practice, any act provided for in this Convention to be performed upon less restrictive conditions; 
c)  permitting, by internal law or practice, methods of taking evidence other than those provided for in this Convention. 

Article 28 

The present Convention shall not prevent an agreement between any two or more Contracting States to derogate from - 

a)  the provisions of Article 2 with respect to methods of transmitting Letters of Request; 
b)  the provisions of Article 4 with respect to the languages which may be used; 
c)  the provisions of Article 8 with respect to the presence of judicial personnel at the execution of Letters; 
d)  the provisions of Article 11 with respect to the privileges and duties of witnesses to refuse to give evidence;
e)  the provisions of Article 13 with respect to the methods of returning executed Letters to the requesting authority; 
f)  the provisions of Article 14 with respect to fees and costs; 
g)  the provisions of Chapter II. 

Article 29 

Between Parties to the present Convention who are also Parties to one or both of the Conventions on Civil Procedure signed at The Hague on the 17th of July 1905 and the 1st of March 1954, this Convention shall replace Articles 8-16 of the earlier Conventions. 

Article 30 

The present Convention shall not affect the application of Article 23 of the Convention of 1905, or of Article 24 of the Convention of 1954. 

Article 31 

Supplementary Agreements between Parties to the Conventions of 1905 and 1954 shall be considered as equally applicable to the present Convention unless the Parties have otherwise agreed. 

Article 32 

Without prejudice to the provisions of Articles 29 and 31, the present Convention shall not derogate from conventions containing provisions on the matters covered by this Convention to which the Contracting States are, or shall become Parties. 

Article 33 

A State may, at the time of signature, ratification or accession exclude, in whole or in part, the application of the provisions of paragraph 2 of Article 4 and of Chapter II. No other reservation shall be permitted. 

Each Contracting State may at any time withdraw a reservation it has made; the reservation shall cease to have effect on the sixtieth day after notification of the withdrawal. 

When a State has made a reservation, any other State affected thereby may apply the same rule against the reserving State. 

Article 34 

A State may at any time withdraw or modify a declaration. 

Article 35 

A Contracting State shall, at the time of the deposit of its instrument of ratification or accession, or at a later date, inform the Ministry of Foreign Affairs of the Netherlands of the designation of authorities, pursuant to Articles 2, 8, 24 and 25. 

A Contracting State shall likewise inform the Ministry, where appropriate, of the following - 

a)  the designation of the authorities to whom notice must be given, whose permission may be required, and whose assistance may be invoked in the taking of evidence by diplomatic officers and consular agents, pursuant to Articles 15, 16 and 18 respectively; 
b)  the designation of the authorities whose permission may be required in the taking of evidence by commissioners pursuant to Article 17 and of those who may grant the assistance provided for in Article 18; 
c)  declarations pursuant to Articles 4, 8, 11, 15, 16, 17, 18, 23 and 27; 
d)  any withdrawal or modification of the above designations and declarations; 
e)  the withdrawal of any reservation. 

Article 36 

Any difficulties which may arise between Contracting States in connection with the operation of this Convention shall be settled through diplomatic channels. 

Article 37 

The present Convention shall be open for signature by the States represented at the Eleventh Session of the Hague Conference on Private International Law. 

It shall be ratified, and the instruments of ratification shall be deposited with the Ministry of Foreign Affairs of the Netherlands. 

Article 38 

The present Convention shall enter into force on the sixtieth day after the deposit of the third instrument of ratification referred to in the second paragraph of Article 37. 

The Convention shall enter into force for each signatory State which ratifies subsequently on the sixtieth day after the deposit of its instrument of ratification. 

Article 39 

Any State not represented at the Eleventh Session of the Hague Conference on Private International Law which is a Member of this Conference or of the United Nations or of a specialised agency of that Organisation, or a Party to the Statute of the International Court of Justice may accede to the present Convention after it has entered into force in accordance with the first paragraph of Article 38. 

The instrument of accession shall be deposited with the Ministry of Foreign Affairs of the Netherlands. 

The Convention shall enter into force for a State acceding to it on the sixtieth day after the deposit of its instrument of accession. 

The accession will have effect only as regards the relations between the acceding State and such Contracting States as will have declared their acceptance of the accession. Such declaration shall be deposited at the Ministry of Foreign Affairs of the Netherlands; this Ministry shall forward, through diplomatic channels, a certified copy to each of the Contracting States. 

The Convention will enter into force as between the acceding State and the State that has declared its acceptance of the accession on the sixtieth day after the deposit of the declaration of acceptance. 

Article 40 

Any State may, at the time of signature, ratification or accession, declare that the present Convention shall extend to all the territories for the international relations of which it is responsible, or to one or more of them. Such a declaration shall take effect on the date of entry into force of the Convention for the State concerned. 

At any time thereafter, such extensions shall be notified to the Ministry of Foreign Affairs of the Netherlands. 

The Convention shall enter into force for the territories mentioned in such an extension on the sixtieth day after the notification indicated in the preceding paragraph. 

Article 41 

The present Convention shall remain in force for five years from the date of its entry into force in accordance with the first paragraph of Article 38, even for States which have ratified it or acceded to it subsequently. 

If there has been no denunciation, it shall be renewed tacitly every five years. 

Any denunciation shall be notified to the Ministry of Foreign Affairs of the Netherlands at least six months before the end of the five year period. 

It may be limited to certain of the territories to which the Convention applies. 

The denunciation shall have effect only as regards the State which has notified it. The Convention shall remain in force for the other Contracting States. 

Article 42 

The Ministry of Foreign Affairs of the Netherlands shall give notice to the States referred to in Article 37, and to the States which have acceded in accordance with Article 39, of the following - 

a)  the signatures and ratifications referred to in Article 37; 
b)  the date on which the present Convention enters into force in accordance with the first paragraph of Article 38; 
c)  the accessions referred to in Article 39 and the dates on which they take effect; 
d)  the extensions referred to in Article 40 and the dates on which they take effect; 
e)  the designations, reservations and declarations referred to in Articles 33 and 35; 
f)  the denunciations referred to in the third paragraph of Article 41. 

  

In witness whereof the undersigned, being duly authorised thereto, have signed the present Convention. 

Done at The Hague, on the 18th day of March, 1970, in the English and French languages, both texts being equally authentic, in a single copy which shall be deposited in the archives of the Government of the Netherlands, and of which a certified copy shall be sent, through the diplomatic channel, to each of the States represented at the Eleventh Session of the Hague Conference on Private International Law. 

UNIFORM FOREIGN MONEY-JUDGMENTS RECOGNITION ACT

PREFATORY NOTE
In most states of the Union, the law on recognition of judgments from foreign countries is not codified. In a large number of civil law countries, grant of conclusive effect to money-judgments from foreign courts is made dependent upon reciprocity. Judgments rendered in the United States have in many instances been refused recognition abroad either because the foreign court was not satisfied that local judgments would be recognized in the American jurisdiction involved or because no certification of existence of reciprocity could be obtained from the foreign government in countries where existence of reciprocity must be certified to the courts by the government. Codification by a state of its rules on the recognition of money-judgments rendered in a foreign court will make it more likely that judgments rendered in the state will be recognized abroad.

The Act states rules that have long been applied by the majority of courts in this country. In some respects the Act may not go as far as the decisions. The Act makes clear that a court is privileged to give the judgment of the court of a foreign country greater effect than it is required to do by the provisions of the Act. In codifying what bases for assumption of personal jurisdiction will be recognized, which is an area of the law still in evolution, the Act adopts the policy of listing bases accepted generally today and preserving for the courts the right to recognize still other bases. Because the Act is not selective and applies to judgments from any foreign court, the Act states that judgments rendered under a system which does not provide impartial tribunals or procedures compatible with the requirements of due process of law shall neither be recognized nor enforced.

The Act does not prescribe a uniform enforcement procedure. Instead, the Act provides that a judgment entitled to recognition will be enforceable in the same manner as the judgment of a court of a sister state which is entitled to full faith and credit.

In the preparation of the Act codification efforts made elsewhere have been taken into consideration, in particular, the [British] Foreign Judgments (Reciprocal Enforcement) Act of 1933 and a Model Act produced in 1960 by the International Law Association. The Canadian Commissioners on Uniformity of Legislation, engaged in a similar endeavor, have been kept informed of the progress of the work. Enactment by the states of the Union of modern uniform rules on recognition of foreign money-judgments will support efforts toward improvement of the law on recognition everywhere.

UNIFORM FOREIGN MONEY-JUDGMENTS RECOGNITION ACT

[Be it enacted . . . . ]

SECTION 1. [Definitions.] As used in this Act:

(1) “foreign state” means any governmental unit other than the United States, or any state, district, commonwealth, territory, insular possession thereof, or the Panama Canal Zone, the Trust Territory of the Pacific Islands, or the Ryukyu Islands;

(2) “foreign judgment” means any judgment of a foreign state granting or denying recovery of a sum of money, other than a judgment for taxes, a fine or other penalty, or a judgment for support in matrimonial or family matters.

SECTION 2. [Applicability.] This Act applies to any foreign judgment that is final and conclusive and enforceable where rendered even though an appeal therefrom is pending or it is subject to appeal.

Comment

Where an appeal is pending or the defendant intends to appeal, the court of

the enacting state has power to stay proceedings in accordance with section 6 of the

Act.

SECTION 3. [Recognition and Enforcement.] Except as provided in section 4, a foreign judgment meeting the requirements of section 2 is conclusive between the parties to the extent that it grants or denies recovery of a sum of money. The foreign judgment is enforceable in the same manner as the judgment of a sister state which is entitled to full faith and credit.

Comment

The method of enforcement will be that of the Uniform Enforcement of

Foreign Judgments Act of 1948 in a state having enacted that Act.
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SECTION 4. [Grounds for Non-Recognition.]

(a) A foreign judgment is not conclusive if

(1) the judgment was rendered under a system which does not provide impartial tribunals or procedures compatible with the requirements of due process of law;

(2) the foreign court did not have personal jurisdiction over the defendant; or

(3) the foreign court did not have jurisdiction over the subject matter.

(b) A foreign judgment need not be recognized if

(1) the defendant in the proceedings in the foreign court did not receive notice of the proceedings in sufficient time to enable him to defend;

(2) the judgment was obtained by fraud;

(3) the [cause of action] [claim for relief] on which the judgment is based is repugnant to the public policy of this state;

(4) the judgment conflicts with another final and conclusive judgment;

(5) the proceeding in the foreign court was contrary to an agreement between the parties under which the dispute in question was to be settled otherwise than by proceedings in that court; or

(6) in the case of jurisdiction based only on personal service, the foreign court was a seriously inconvenient forum for the trial of the action.

Comment

The first ground for non-recognition under subsection (a) has been stated authoritatively by the Supreme Court of the United States in Hilton v. Guyot, 159 U.S. 113, 205 (1895). As indicated in that decision, a mere difference in the procedural system is not a sufficient basis for non-recognition. A case of serious injustice must be involved.

The last ground for non-recognition under subsection (b) authorizes a court to refuse recognition and enforcement of a judgment rendered in a foreign country on the basis only of personal service when it believes the original action should have been dismissed by the court in the foreign country on grounds of forum non

conveniens.

SECTION 5. [Personal Jurisdiction.]

(a) The foreign judgment shall not be refused recognition for lack of personal jurisdiction if

(1) the defendant was served personally in the foreign state;

(2) the defendant voluntarily appeared in the proceedings, other than for the purpose of protecting property seized or threatened with seizure in the proceedings or of contesting the jurisdiction of the court over him;

(3) the defendant prior to the commencement of the proceedings had agreed to submit to the jurisdiction of the foreign court with respect to the subject matter involved;

(4) the defendant was domiciled in the foreign state when the proceedings were instituted, or, being a body corporate had its principal place of business, was incorporated, or had otherwise acquired corporate status, in the foreign state;

(5) the defendant had a business office in the foreign state and the proceedings in the foreign court involved a [cause of action] [claim for relief] arising out of business done by the defendant through that office in the foreign state; or

(6) the defendant operated a motor vehicle or airplane in the foreign state and the proceedings involved a [cause of action] [claim for relief] arising out of such operation.

(b) The courts of this state may recognize other bases of jurisdiction.

Comment

New bases of jurisdiction have been recognized by courts in recent years.

The Act does not codify all these new bases. Subsection (b) makes clear that the

Act does not prevent the courts in the enacting state from recognizing foreign

judgments rendered on the bases of jurisdiction not mentioned in the Act.

SECTION 6. [Stay in Case of Appeal.] If the defendant satisfies the court either that an appeal is pending or that he is entitled and intends to appeal from the foreign judgment, the court may stay the proceedings until the appeal has been determined or until the expiration of a period of time sufficient to enable the defendant to prosecute the appeal.

SECTION 7. [Saving Clause.] This Act does not prevent the recognition of a foreign judgment in situations not covered by this Act.

SECTION 8. [Uniformity of Interpretation.] This Act shall be so construed as to effectuate its general purpose to make uniform the law of those states which enact it.

SECTION 9. [Short Title.] This Act may be cited as the Uniform Foreign Money-Judgments Recognition Act.

SECTION 10. [Repeal.] [The following Acts are repealed:

(1)

(2)

(3) .]

SECTION 11. [Time of Taking Effect.] This Act shall take effect . . . .
U.S. Supreme Court 

WORLD-WIDE VOLKSWAGEN CORP. v. WOODSON, 444 U.S. 286 (1980) 

WORLD-WIDE VOLKSWAGEN CORP. ET AL. v. WOODSON, DISTRICT JUDGE OF CREEK COUNTY, OKLAHOMA, ET. AL. 
CERTIORARI TO THE SUPREME COURT OF OKLAHOMA. 
No. 78-1078. 

Argued October 3, 1979. 
Decided January 21, 1980. 
A products-liability action was instituted in an Oklahoma state court by respondents husband and wife to recover for personal injuries sustained in Oklahoma in an accident involving an automobile that had been purchased by them in New York while they were New York residents and that was being driven through Oklahoma at the time of the accident. The defendants included the automobile retailer and its wholesaler (petitioners), New York corporations that did no business in Oklahoma. Petitioners entered special appearances, claiming that Oklahoma's exercise of jurisdiction over them would offend limitations on the State's jurisdiction imposed by the Due Process Clause of the Fourteenth Amendment. The trial court rejected petitioners' claims, and they then sought, but were denied, a writ of prohibition in the Oklahoma Supreme Court to restrain respondent trial judge from exercising in personam jurisdiction over them. 

Held: 
Consistently with the Due Process Clause, the Oklahoma trial court may not exercise in personam jurisdiction over petitioners. Pp. 291-299. 

(a) A state court may exercise personal jurisdiction over a nonresident defendant only so long as there exist "minimum contacts" between the defendant and the forum State. International Shoe Co. v. Washington, 326 U.S. 310 . The defendant's contacts with the forum State must be such that maintenance of the suit does not offend traditional notions of fair play and substantial justice, id., at 316, and the relationship between the defendant and the forum must be such that it is "reasonable . . . to require the corporation to defend the particular suit which is brought there," id., at 317. The Due Process Clause "does not contemplate that a state may make binding a judgment in personam against an individual or corporate defendant with which the state has no contacts, ties, or relations." Id., at 319. Pp. 291-294. 

(b) Here, there is a total absence in the record of those affiliating circumstances that are a necessary predicate to any exercise of state-court jurisdiction. Petitioners carry on no activity whatsoever in Oklahoma; they close no sales and perform no services there, avail [444 U.S. 286, 287]   themselves of none of the benefits of Oklahoma law, and solicit no business there either through salespersons or through advertising reasonably calculated to reach that State. Nor does the record show that they regularly sell cars to Oklahoma residents or that they indirectly, through others, serve or seek to serve the Oklahoma market. Although it is foreseeable that automobiles sold by petitioners would travel to Oklahoma and that the automobile here might cause injury in Oklahoma, "foreseeability" alone is not a sufficient benchmark for personal jurisdiction under the Due Process Clause. The foreseeability that is critical to due process analysis is not the mere likelihood that a product will find its way into the forum State, but rather is that the defendant's conduct and connection with the forum are such that he should reasonably anticipate being haled into court there. Nor can jurisdiction be supported on the theory that petitioners earn substantial revenue from goods used in Oklahoma. Pp. 295-299. 

585 P.2d 351, reversed. 

WHITE, J., delivered the opinion of the Court, in which BURGER, C. J., and STEWART, POWELL, REHNQUIST, and STEVENS, JJ., joined. BRENNAN, J., filed a dissenting opinion, post, p. 299. MARSHALL, J., filed a dissenting opinion, in which BLACKMUN, J., joined, post, p. 313 BLACKMUN, J., filed a dissenting opinion, post, p. 317. 

Herbert Rubin argued the cause for petitioners. With him on the briefs were Dan A. Rogers, Bernard J. Wald, and Ian Ceresney. 

Jefferson G. Greer argued the cause for respondents. With him on the brief was Charles A. Whitebook. 

MR. JUSTICE WHITE delivered the opinion of the Court. 

The issue before us is whether, consistently with the Due Process Clause of the Fourteenth Amendment, an Oklahoma court may exercise in personam jurisdiction over a nonresident automobile retailer and its wholesale distributor in a products-liability action, when the defendants' only connection with Oklahoma is the fact that an automobile sold in New York to New York residents became involved in an accident in Oklahoma. [444 U.S. 286, 288]   

I 

Respondents Harry and Kay Robinson purchased a new Audi automobile from petitioner Seaway Volkswagen, Inc. (Seaway), in Massena, N. Y., in 1976. The following year the Robinson family, who resided in New York, left that State for a new home in Arizona. As they passed through the State of Oklahoma, another car struck their Audi in the rear, causing a fire which severely burned Kay Robinson and her two children. 1   

The Robinsons 2 subsequently brought a products-liability action in the District Court for Creek County, Okla., claiming that their injuries resulted from defective design and placement of the Audi's gas tank and fuel system. They joined as defendants the automobile's manufacturer, Audi NSU Auto Union Aktiengesellschaft (Audi); its importer, Volkswagen of America, Inc. (Volkswagen); its regional distributor, petitioner World-Wide Volkswagen Corp. (World-Wide); and its retail dealer, petitioner Seaway. Seaway and World-Wide entered special appearances, 3 claiming that Oklahoma's exercise of jurisdiction over them would offend the limitations on the State's jurisdiction imposed by the Due Process Clause of the Fourteenth Amendment. 4   

The facts presented to the District Court showed that World-Wide is incorporated and has its business office in New [444 U.S. 286, 289]   York. It distributes vehicles, parts, and accessories, under contract with Volkswagen, to retail dealers in New York, New Jersey, and Connecticut. Seaway, one of these retail dealers, is incorporated and has its place of business in New York. Insofar as the record reveals, Seaway and World-Wide are fully independent corporations whose relations with each other and with Volkswagen and Audi are contractual only. Respondents adduced no evidence that either World-Wide or Seaway does any business in Oklahoma, ships or sells any products to or in that State, has an agent to receive process there, or purchases advertisements in any media calculated to reach Oklahoma. In fact, as respondents' counsel conceded at oral argument, Tr. of Oral Arg. 32, there was no showing that any automobile sold by World-Wide or Seaway has ever entered Oklahoma with the single exception of the vehicle involved in the present case. 

Despite the apparent paucity of contacts between petitioners and Oklahoma, the District Court rejected their constitutional claim and reaffirmed that ruling in denying petitioners' motion for reconsideration. 5 Petitioners then sought a writ of prohibition in the Supreme Court of Oklahoma to restrain the District Judge, respondent Charles S. Woodson, from exercising in personam jurisdiction over them. They renewed their contention that, because they had no "minimal contacts," App. 32, with the State of Oklahoma, the actions of the District Judge were in violation of their rights under the Due Process Clause. 

The Supreme Court of Oklahoma denied the writ, 585 P.2d 351 (1978), 6 holding that personal jurisdiction over petitioners was authorized by Oklahoma's "long-arm" statute, [444 U.S. 286, 290]   Okla. Stat., Tit. 12, 1701.03 (a) (4) (1971). 7 Although the court noted that the proper approach was to test jurisdiction against both statutory and constitutional standards, its analysis did not distinguish these questions, probably because 1701.03 (a) (4) has been interpreted as conferring jurisdiction to the limits permitted by the United States Constitution. 8 The court's rationale was contained in the following paragraph, 585 P.2d, at 354: 

"In the case before us, the product being sold and distributed by the petitioners is by its very design and purpose so mobile that petitioners can foresee its possible use in Oklahoma. This is especially true of the distributor, who has the exclusive right to distribute such automobile in New York, New Jersey and Connecticut. The evidence presented below demonstrated that goods sold and distributed by the petitioners were used in the State of Oklahoma, and under the facts we believe it reasonable to infer, given the retail value of the automobile, that the petitioners derive substantial income from automobiles which from time to time are used in the State of Oklahoma. This being the case, we hold that under the facts presented, the trial court was justified in concluding [444 U.S. 286, 291]   that the petitioners derive substantial revenue from goods used or consumed in this State." 

We granted certiorari, 440 U.S. 907 (1979), to consider an important constitutional question with respect to state-court jurisdiction and to resolve a conflict between the Supreme Court of Oklahoma and the highest courts of at least four other States. 9 We reverse. 

II
The Due Process Clause of the Fourteenth Amendment limits the power of a state court to render a valid personal judgment against a nonresident defendant. Kulko v. California Superior Court, 436 U.S. 84, 91 (1978). A judgment rendered in violation of due process is void in the rendering State and is not entitled to full faith and credit elsewhere. Pennoyer v. Neff, 95 U.S. 714, 732 -733 (1878). Due process requires that the defendant be given adequate notice of the suit, Mullane v. Central Hanover Trust Co., 339 U.S. 306, 313 -314 (1950), and be subject to the personal jurisdiction of the court, International Shoe Co. v. Washington, 326 U.S. 310 (1945). In the present case, it is not contended that notice was inadequate; the only question is whether these particular petitioners were subject to the jurisdiction of the Oklahoma courts. 

As has long been settled, and as we reaffirm today, a state court may exercise personal jurisdiction over a nonresident defendant only so long as there exist "minimum contacts" between the defendant and the forum State. International Shoe Co. v. Washington, supra, at 316. The concept of minimum contacts, in turn, can be seen to perform two related, but [444 U.S. 286, 292]   distinguishable, functions. It protects the defendant against the burdens of litigating in a distant or inconvenient forum. And it acts to ensure that the States, through their courts, do not reach out beyond the limits imposed on them by their status as coequal sovereigns in a federal system. 

The protection against inconvenient litigation is typically described in terms of "reasonableness" or "fairness." We have said that the defendant's contacts with the forum State must be such that maintenance of the suit "does not offend `traditional notions of fair play and substantial justice.'" International Shoe Co. v. Washington, supra, at 316, quoting Milliken v. Meyer, 311 U.S. 457, 463 (1940). The relationship between the defendant and the forum must be such that it is "reasonable . . . to require the corporation to defend the particular suit which is brought there." 326 U.S., at 317 . Implicit in this emphasis on reasonableness is the understanding that the burden on the defendant, while always a primary concern, will in an appropriate case be considered in light of other relevant factors, including the forum State's interest in adjudicating the dispute, see McGee v. International Life Ins. Co., 355 U.S. 220, 223 (1957); the plaintiff's interest in obtaining convenient and effective relief, see Kulko v. California Superior Court, supra, at 92, at least when that interest is not adequately protected by the plaintiff's power to choose the forum, cf. Shaffer v. Heitner, 433 U.S. 186, 211 , n. 37 (1977); the interstate judicial system's interest in obtaining the most efficient resolution of controversies; and the shared interest of the several States in furthering fundamental substantive social policies, see Kulko v. California Superior Court, supra, at 93, 98. 

The limits imposed on state jurisdiction by the Due Process Clause, in its role as a guarantor against inconvenient litigation, have been substantially relaxed over the years. As we noted in McGee v. International Life Ins. Co., supra, at 222-223 [444 U.S. 286, 293]   this trend is largely attributable to a fundamental transformation in the American economy: 

"Today many commercial transactions touch two or more States and may involve parties separated by the full continent. With this increasing nationalization of commerce has come a great increase in the amount of business conducted by mail across state lines. At the same time modern transportation and communication have made it much less burdensome for a party sued to defend himself in a State where he engages in economic activity." 

The historical developments noted in McGee, of course, have only accelerated in the generation since that case was decided. 

Nevertheless, we have never accepted the proposition that state lines are irrelevant for jurisdictional purposes, nor could we, and remain faithful to the principles of interstate federalism embodied in the Constitution. The economic interdependence of the States was foreseen and desired by the Framers. In the Commerce Clause, they provided that the Nation was to be a common market, a "free trade unit" in which the States are debarred from acting as separable economic entities. H. P. Hood & Sons, Inc. v. Du Mond, 336 U.S. 525, 538 (1949). But the Framers also intended that the States retain many essential attributes of sovereignty, including, in particular, the sovereign power to try causes in their courts. The sovereignty of each State, in turn, implied a limitation on the sovereignty of all of its sister States - a limitation express or implicit in both the original scheme of the Constitution and the Fourteenth Amendment. 

Hence, even while abandoning the shibboleth that "[t]he authority of every tribunal is necessarily restricted by the territorial limits of the State in which it is established," Pennoyer v. Neff, supra, at 720, we emphasized that the reasonableness of asserting jurisdiction over the defendant must be assessed "in the context of our federal system of government," [444 U.S. 286, 294]   International Shoe Co. v. Washington, 326 U.S., at 317 , and stressed that the Due Process Clause ensures not only fairness, but also the "orderly administration of the laws," id., at 319. As we noted in Hanson v. Denckla, 357 U.S. 235, 250 -251 (1958): 

"As technological progress has increased the flow of commerce between the States, the need for jurisdiction over nonresidents has undergone a similar increase. At the same time, progress in communications and transportation has made the defense of a suit in a foreign tribunal less burdensome. In response to these changes, the requirements for personal jurisdiction over nonresidents have evolved from the rigid rule of Pennoyer v. Neff, 95 U.S. 714 , to the flexible standard of International Shoe Co. v. Washington, 326 U.S. 310 . But it is a mistake to assume that this trend heralds the eventual demise of all restrictions on the personal jurisdiction of state courts. [Citation omitted.] Those restrictions are more than a guarantee of immunity from inconvenient or distant litigation. They are a consequence of territorial limitations on the power of the respective States." 

Thus, the Due Process Clause "does not contemplate that a state may make binding a judgment in personam against an individual or corporate defendant with which the state has no contacts, ties, or relations." International Shoe Co. v. Washington, supra, at 319. Even if the defendant would suffer minimal or no inconvenience from being forced to litigate before the tribunals of another State; even if the forum State has a strong interest in applying its law to the controversy; even if the forum State is the most convenient location for litigation, the Due Process Clause, acting as an instrument of interstate federalism, may sometimes act to divest the State of its power to render a valid judgment. Hanson v. Denckla, supra, at 251, 254. [444 U.S. 286, 295]   

III
Applying these principles to the case at hand, 10 we find in the record before us a total absence of those affiliating circumstances that are a necessary predicate to any exercise of state-court jurisdiction. Petitioners carry on no activity whatsoever in Oklahoma. They close no sales and perform no services there. They avail themselves of none of the privileges and benefits of Oklahoma law. They solicit no business there either through salespersons or through advertising reasonably calculated to reach the State. Nor does the record show that they regularly sell cars at wholesale or retail to Oklahoma customers or residents or that they indirectly, through others, serve or seek to serve the Oklahoma market. In short, respondents seek to base jurisdiction on one, isolated occurrence and whatever inferences can be drawn therefrom: the fortuitous circumstance that a single Audi automobile, sold in New York to New York residents, happened to suffer an accident while passing through Oklahoma. 

It is argued, however, that because an automobile is mobile by its very design and purpose it was "foreseeable" that the Robinsons' Audi would cause injury in Oklahoma. Yet "foreseeability" alone has never been a sufficient benchmark for personal jurisdiction under the Due Process Clause. In Hanson v. Denckla, supra, it was no doubt foreseeable that the settlor of a Delaware trust would subsequently move to Florida and seek to exercise a power of appointment there; yet we held that Florida courts could not constitutionally [444 U.S. 286, 296]   exercise jurisdiction over a Delaware trustee that had no other contacts with the forum State. In Kulko v. California Superior Court, 436 U.S. 84 (1978), it was surely "foreseeable" that a divorced wife would move to California from New York, the domicile of the marriage, and that a minor daughter would live with the mother. Yet we held that California could not exercise jurisdiction in a child-support action over the former husband who had remained in New York. 

If foreseeability were the criterion, a local California tire retailer could be forced to defend in Pennsylvania when a blowout occurs there, see Erlanger Mills, Inc. v. Cohoes Fibre Mills, Inc., 239 F.2d 502, 507 (CA4 1956); a Wisconsin seller of a defective automobile jack could be haled before a distant court for damage caused in New Jersey, Reilly v. Phil Tolkan Pontiac, Inc., 372 F. Supp. 1205 (NJ 1974); or a Florida soft-drink concessionaire could be summoned to Alaska to account for injuries happening there, see Uppgren v. Executive Aviation Services, Inc., 304 F. Supp. 165, 170-171 (Minn. 1969). Every seller of chattels would in effect appoint the chattel his agent for service of process. His amenability to suit would travel with the chattel. We recently abandoned the outworn rule of Harris v. Balk, 198 U.S. 215 (1905), that the interest of a creditor in a debt could be extinguished or otherwise affected by any State having transitory jurisdiction over the debtor. Shaffer v. Heitner, 433 U.S. 186 (1977). Having interred the mechanical rule that a creditor's amenability to a quasi in rem action travels with his debtor, we are unwilling to endorse an analogous principle in the present case. 11   [444 U.S. 286, 297]   

This is not to say, of course, that foreseeability is wholly irrelevant. But the foreseeability that is critical to due process analysis is not the mere likelihood that a product will find its way into the forum State. Rather, it is that the defendant's conduct and connection with the forum State are such that he should reasonably anticipate being haled into court there. See Kulko v. California Superior Court, supra, at 97-98; Shaffer v. Heitner, 433 U.S., at 216 ; and see id., at 217-219 (STEVENS, J., concurring in judgment). The Due Process Clause, by ensuring the "orderly administration of the laws," International Shoe Co. v. Washington, 326 U.S., at 319 , gives a degree of predictability to the legal system that allows potential defendants to structure their primary conduct with some minimum assurance as to where that conduct will and will not render them liable to suit. 

When a corporation "purposefully avails itself of the privilege of conducting activities within the forum State," Hanson v. Denckla, 357 U.S., at 253 , it has clear notice that it is subject to suit there, and can act to alleviate the risk of burdensome litigation by procuring insurance, passing the expected costs on to customers, or, if the risks are too great, severing its connection with the State. Hence if the sale of a product of a manufacturer or distributor such as Audi or Volkswagen is not simply an isolated occurrence, but arises from the efforts of the manufacturer or distributor to serve, directly or indirectly, the market for its product in other States, it is not unreasonable to subject it to suit in one of those States if its allegedly defective merchandise has there been the source of injury to its owner or to others. The forum State does not [444 U.S. 286, 298]   exceed its powers under the Due Process Clause if it asserts personal jurisdiction over a corporation that delivers its products into the stream of commerce with the expectation that they will be purchased by consumers in the forum State. Cf. Gray v. American Radiator & Standard Sanitary Corp., 22 Ill. 2d 432, 176 N. E. 2d 761 (1961). 

But there is no such or similar basis for Oklahoma jurisdiction over World-Wide or Seaway in this case. Seaway's sales are made in Massena, N. Y. World-Wide's market, although substantially larger, is limited to dealers in New York, New Jersey, and Connecticut. There is no evidence of record that any automobiles distributed by World-Wide are sold to retail customers outside this tristate area. It is foreseeable that the purchasers of automobiles sold by World-Wide and Seaway may take them to Oklahoma. But the mere "unilateral activity of those who claim some relationship with a nonresident defendant cannot satisfy the requirement of contact with the forum State." Hanson v. Denckla, supra, at 253. 

In a variant on the previous argument, it is contended that jurisdiction can be supported by the fact that petitioners earn substantial revenue from goods used in Oklahoma. The Oklahoma Supreme Court so found, 585 P.2d, at 354-355, drawing the inference that because one automobile sold by petitioners had been used in Oklahoma, others might have been used there also. While this inference seems less than compelling on the facts of the instant case, we need not question the court's factual findings in order to reject its reasoning. 

This argument seems to make the point that the purchase of automobiles in New York, from which the petitioners earn substantial revenue, would not occur but for the fact that the automobiles are capable of use in distant States like Oklahoma. Respondents observe that the very purpose of an automobile is to travel, and that travel of automobiles sold by petitioners is facilitated by an extensive chain of Volkswagen service centers throughout the country, including some in Oklahoma. 12   [444 U.S. 286, 299]   However, financial benefits accruing to the defendant from a collateral relation to the forum State will not support jurisdiction if they do not stem from a constitutionally cognizable contact with that State. See Kulko v. California Superior Court, 436 U.S., at 94 -95. In our view, whatever marginal revenues petitioners may receive by virtue of the fact that their products are capable of use in Oklahoma is far too attenuated a contact to justify that State's exercise of in personam jurisdiction over them. 

Because we find that petitioners have no "contacts, ties, or relations" with the State of Oklahoma, International Shoe Co. v. Washington, supra, at 319, the judgment of the Supreme Court of Oklahoma is 

Reversed. 

Footnotes 

[ Footnote 1 ] The driver of the other automobile does not figure in the present litigation. 

[ Footnote 2 ] Kay Robinson sued on her own behalf. The two children sued through Harry Robinson as their father and next friend. 

[ Footnote 3 ] Volkswagen also entered a special appearance in the District Court, but unlike World-Wide and Seaway did not seek review in the Supreme Court of Oklahoma and is not a petitioner here. Both Volkswagen and Audi remain as defendants in the litigation pending before the District Court in Oklahoma. 

[ Footnote 4 ] The papers filed by the petitioners also claimed that the District Court lacked "venue of the subject matter," App. 9, or "venue over the subject matter," id., at 11. 

[ Footnote 5 ] The District Court's rulings are unreported, and appear at App. 13 and 20. 

[ Footnote 6 ] Five judges joined in the opinion. Two concurred in the result, without opinion, and one concurred in part and dissented in part, also without opinion. 

[ Footnote 7 ] This subsection provides: 

"A court may exercise personal jurisdiction over a person, who acts directly or by an agent, as to a cause of action or claim for relief arising from the person's . . . causing tortious injury in this state by an act or omission outside this state if he regularly does or solicits business or engages in any other persistent course of conduct, or derives substantial revenue from goods used or consumed or services rendered, in this state. . . ." 

The State Supreme Court rejected jurisdiction based on 1701.03 (a) (3), which authorizes jurisdiction over any person "causing tortious injury in this state by an act or omission in this state." Something in addition to the infliction of tortious injury was required. 

[ Footnote 8 ] Fields v. Volkswagen of America, Inc., 555 P.2d 48 (Okla. 1976); Carmack v. Chemical Bank New York Trust Co., 536 P.2d 897 (Okla. 1975); Hines v. Clendenning, 465 P.2d 460 (Okla. 1970). 

[ Footnote 9 ] Cf. Tilley v. Keller Truck & Implement Corp., 200 Kan. 641, 438 P.2d 128 (1968); Granite States Volkswagen, Inc. v. District Court, 177 Colo. 42, 492 P.2d 624 (1972); Pellegrini v. Sachs & Sons, 522 P.2d 704 (Utah 1974); Oliver v. American Motors Corp., 70 Wash. 2d 875, 425 P.2d 647 (1967). 

[ Footnote 10 ] Respondents argue, as a threshold matter, that petitioners waived any objections to personal jurisdiction by (1) joining with their special appearances a challenge to the District Court's subject-matter jurisdiction, see n. 4, supra, and (2) taking depositions on the merits of the case in Oklahoma. The trial court, however, characterized the appearances as "special," and the Oklahoma Supreme Court, rather than finding jurisdiction waived, reached and decided the statutory and constitutional questions. Cf. Kulko v. California Superior Court, 436 U.S. 84, 91 , n. 5 (1978). 

[ Footnote 11 ] Respondents' counsel, at oral argument, see Tr. of Oral Arg. 19-22, 29, sought to limit the reach of the foreseeability standard by suggesting that there is something unique about automobiles. It is true that automobiles are uniquely mobile, see Tyson v. Whitaker & Son, Inc., 407 A.2d 1, 6, and n. 11 (Me. 1979) (McKusick, C. J.), that they did play a crucial role in the expansion of personal jurisdiction through the fiction of implied consent, e. g., Hess v. Pawloski, 274 U.S. 352 (1927), and that [444 U.S. 286, 297]   some of the cases have treated the automobile as a "dangerous instrumentality." But today, under the regime of International Shoe, we see no difference for jurisdictional purposes between an automobile and any other chattel. The "dangerous instrumentality" concept apparently was never used to support personal jurisdiction; and to the extent it has relevance today it bears not on jurisdiction but on the possible desirability of imposing substantive principles of tort law such as strict liability. 

[ Footnote 12 ] As we have noted, petitioners earn no direct revenues from these service centers. See supra, at 289. 

MR. JUSTICE BRENNAN, dissenting. *   

The Court holds that the Due Process Clause of the Fourteenth Amendment bars the States from asserting jurisdiction over the defendants in these two cases. In each case the Court so decides because it fails to find the "minimum contacts" that have been required since International Shoe Co. v. Washington, 326 U.S. 310, 316 (1945). Because I believe that the Court reads International Shoe and its progeny too narrowly, and because I believe that the standards enunciated by those cases may already be obsolete as constitutional boundaries, I dissent. 

I
The Court's opinions focus tightly on the existence of contacts between the forum and the defendant. In so doing, they accord too little weight to the strength of the forum State's interest in the case and fail to explore whether there [444 U.S. 286, 300]   would be any actual inconvenience to the defendant. The essential inquiry in locating the constitutional limits on state-court jurisdiction over absent defendants is whether the particular exercise of jurisdiction offends "`traditional notions of fair play and substantial justice.'" International Shoe, supra, at 316, quoting Milliken v. Meyer, 311 U.S. 457, 463 (1940). The clear focus in International Shoe was on fairness and reasonableness. Kulko v. California Superior Court, 436 U.S. 84, 92 (1978). The Court specifically declined to establish a mechanical test based on the quantum of contacts between a State and the defendant: 

"Whether due process is satisfied must depend rather upon the quality and nature of the activity in relation to the fair and orderly administration of the laws which it was the purpose of the due process clause to insure. That clause does not contemplate that a state may make binding a judgment in personam against an individual or corporate defendant with which the state has no contacts, ties, or relations." 326 U.S., at 319 (emphasis added). 

The existence of contacts, so long as there were some, was merely one way of giving content to the determination of fairness and reasonableness. 

Surely International Shoe contemplated that the significance of the contacts necessary to support jurisdiction would diminish if some other consideration helped establish that jurisdiction would be fair and reasonable. The interests of the State and other parties in proceeding with the case in a particular forum are such considerations. McGee v. International Life Ins. Co., 355 U.S. 220, 223 (1957), for instance, accorded great importance to a State's "manifest interest in providing effective means of redress" for its citizens. See also Kulko v. California Superior Court, supra, at 92; Shaffer v. Heitner, 433 U.S. 186, 208 (1977); Mullane v. Central Hanover Trust Co., 339 U.S. 306, 313 (1950). 

Another consideration is the actual burden a defendant [444 U.S. 286, 301]   must bear in defending the suit in the forum. McGee, supra. Because lesser burdens reduce the unfairness to the defendant, jurisdiction may be justified despite less significant contacts. The burden, of course, must be of constitutional dimension. Due process limits on jurisdiction do not protect a defendant from all inconvenience of travel, McGee, supra, at 224, and it would not be sensible to make the constitutional rule turn solely on the number of miles the defendant must travel to the courtroom. 1 Instead, the constitutionally significant "burden" to be analyzed relates to the mobility of the defendant's defense. For instance, if having to travel to a foreign forum would hamper the defense because witnesses or evidence or the defendant himself were immobile, or if there were a disproportionately large number of witnesses or amount of evidence that would have to be transported at the defendant's expense, or if being away from home for the duration of the trial would work some special hardship on the defendant, then the Constitution would require special consideration for the defendant's interests. 

That considerations other than contacts between the forum and the defendant are relevant necessarily means that the Constitution does not require that trial be held in the State which has the "best contacts" with the defendant. See Shaffer v. Heitner, supra, at 228 (BRENNAN, J., dissenting). The defendant has no constitutional entitlement to the best forum or, for that matter, to any particular forum. Under even the most restrictive view of International Shoe, several States could have jurisdiction over a particular cause of action. We need only determine whether the forum States in these cases satisfy the constitutional minimum. 2   [444 U.S. 286, 302]   

II
In each of these cases, I would find that the forum State has an interest in permitting the litigation to go forward, the litigation is connected to the forum, the defendant is linked to the forum, and the burden of defending is not unreasonable. Accordingly, I would hold that it is neither unfair nor unreasonable to require these defendants to defend in the forum State. 

A
In No. 78-952, a number of considerations suggest that Minnesota is an interested and convenient forum. The action was filed by a bona fide resident of the forum. 3 Consequently, Minnesota's interests are similar to, even if lesser than, the interests of California in McGee, supra, "in providing a forum for its residents and in regulating the activities of insurance companies" doing business in the State. 4 Post, at 332. Moreover, Minnesota has "attempted to assert [its] particularized interest in trying such cases in its courts by . . . enacting a special jurisdictional statute." Kulko, supra, at 98; McGee, supra, at 221, 224. As in McGee, a resident forced to travel to a distant State to prosecute an action [444 U.S. 286, 303]   against someone who has injured him could, for lack of funds, be entirely unable to bring the cause of action. The plaintiff's residence in the State makes the State one of a very few convenient fora for a personal injury case (the others usually being the defendant's home State and the State where the accident occurred). 5   

In addition, the burden on the defendant is slight. As Judge Friendly has recognized, Shaffer emphasizes the importance of identifying the real impact of the lawsuit. O'Connor v. Lee-Hy Paving Corp., 579 F.2d 194, 200 (CA2 1978) (upholding the constitutionality of jurisdiction in a very similar case under New York's law after Shaffer). Here the real impact is on the defendant's insurer, which is concededly amenable to suit in the forum State. The defendant is carefully protected from financial liability because the action limits the prayer for damages to the insurance policy's liability limit. 6 The insurer will handle the case for the defendant. The defendant is only a nominal party who need be no more active in the case than the cooperation clause of his policy requires. Because of the ease of airline transportation, he need not lose significantly more time than if the case were at home. Consequently, if the suit went forward [444 U.S. 286, 304]   in Minnesota, the defendant would bear almost no burden or expense beyond what he would face if the suit were in his home State. The real impact on the named defendant is the same as it is in a direct action against the insurer, which would be constitutionally permissible. Watson v. Employers Liability Assurance Corp., 348 U.S. 66 (1954); Minichiello v. Rosenberg, 410 F.2d 106, 109-110 (CA2 1968). The only distinction is the formal, "analytica[l] prerequisite," post, at 331, of making the insured a named party. Surely the mere addition of appellant's name to the complaint does not suffice to create a due process violation. 7   

Finally, even were the relevant inquiry whether there are sufficient contacts between the forum and the named defendant, I would find that such contacts exist. The insurer's presence in Minnesota is an advantage to the defendant that may well have been a consideration in his selecting the policy he did. An insurer with offices in many States makes it easier for the insured to make claims or conduct other business that may become necessary while traveling. It is simply not true that "State Farm's decision to do business in Minnesota was completely adventitious as far as Rush was concerned." Post, at 328-329. By buying a State Farm policy, the defendant availed himself of the benefits he might derive from having an insurance agent in Minnesota who could, among other things, facilitate a suit for appellant against a Minnesota resident. It seems unreasonable to read the Constitution as permitting one to take advantage of his nationwide insurance network but not to be burdened by it. 

In sum, I would hold that appellant is not deprived of due process by being required to submit to trial in Minnesota, first because Minnesota has a sufficient interest in and connection [444 U.S. 286, 305]   to this litigation and to the real and nominal defendants, and second because the burden on the nominal defendant is sufficiently slight. 

B
In No. 78-1078, the interest of the forum State and its connection to the litigation is strong. The automobile accident underlying the litigation occurred in Oklahoma. The plaintiffs were hospitalized in Oklahoma when they brought suit. Essential witnesses and evidence were in Oklahoma. See Shaffer v. Heitner, 433 U.S., at 208 . The State has a legitimate interest in enforcing its laws designed to keep its highway system safe, and the trial can proceed at least as efficiently in Oklahoma as anywhere else. 

The petitioners are not unconnected with the forum. Although both sell automobiles within limited sales territories, each sold the automobile which in fact was driven to Oklahoma where it was involved in an accident. 8 It may be true, as the Court suggests, that each sincerely intended to limit its commercial impact to the limited territory, and that each intended to accept the benefits and protection of the laws only of those States within the territory. But obviously these were unrealistic hopes that cannot be treated as an automatic constitutional shield. 9   [444 U.S. 286, 306]   

An automobile simply is not a stationary item or one designed to be used in one place. An automobile is intended to be moved around. Someone in the business of selling large numbers of automobiles can hardly plead ignorance of their mobility or pretend that the automobiles stay put after they are sold. It is not merely that a dealer in automobiles foresees that they will move. Ante, at 295. The dealer actually intends that the purchasers will use the automobiles to travel to distant States where the dealer does not directly "do business." The sale of an automobile does purposefully inject the vehicle into the stream of interstate commerce so that it can travel to distant States. See Kulko, 436 U.S., at 94 ; Hanson v. Denckla, 357 U.S. 235, 253 (1958). 

This case is similar to Ohio v. Wyandotte Chemicals Corp., 401 U.S. 493 (1971). There we indicated, in the course of denying leave to file an original-jurisdiction case, that corporations having no direct contact with Ohio could constitutionally be brought to trial in Ohio because they dumped pollutants into streams outside Ohio's limits which ultimately, through the action of the water, reached Lake Erie and affected Ohio. No corporate acts, only their consequences, occurred in Ohio. The stream of commerce is just as natural a force as a stream of water, and it was equally predictable that the cars petitioners released would reach distant States. 10   

The Court accepts that a State may exercise jurisdiction over a distributor which "serves" that State "indirectly" by "deliver[ing] its products into the stream of commerce with the expectation that they will be purchased by consumers in the forum State." Ante, at 297-298. It is difficult to see why the Constitution should distinguish between a case involving [444 U.S. 286, 307]   goods which reach a distant State through a chain of distribution and a case involving goods which reach the same State because a consumer, using them as the dealer knew the customer would, took them there. 11 In each case the seller purposefully injects the goods into the stream of commerce and those goods predictably are used in the forum State. 12   

Furthermore, an automobile seller derives substantial benefits from States other than its own. A large part of the value of automobiles is the extensive, nationwide network of highways. Significant portions of that network have been constructed by and are maintained by the individual States, including Oklahoma. The States, through their highway programs, contribute in a very direct and important way to the value of petitioners' businesses. Additionally, a network of other related dealerships with their service departments operates throughout the country under the protection of the laws of the various States, including Oklahoma, and enhances the value of petitioners' businesses by facilitating their customers' traveling. 

Thus, the Court errs in its conclusion, ante, at 299 (emphasis added), that "petitioners have no `contacts, ties, or relations'" with Oklahoma. There obviously are contacts, and, given Oklahoma's connection to the litigation, the contacts are sufficiently significant to make it fair and reasonable for the petitioners to submit to Oklahoma's jurisdiction. 

III
It may be that affirmance of the judgments in these cases would approach the outer limits of International Shoe's jurisdictional [444 U.S. 286, 308]   principle. But that principle, with its almost exclusive focus on the rights of defendants, may be outdated. As MR. JUSTICE MARSHALL wrote in Shaffer v. Heitner, 433 U.S., at 212 : "`[T]raditional notions of fair play and substantial justice' can be as readily offended by the perpetuation of ancient forms that are no longer justified as by the adoption of new procedures. . . ." 

International Shoe inherited its defendant focus from Pennoyer v. Neff, 95 U.S. 714 (1878), and represented the last major step this Court has taken in the long process of liberalizing the doctrine of personal jurisdiction. Though its flexible approach represented a major advance, the structure of our society has changed in many significant ways since International Shoe was decided in 1945. Mr. Justice Black, writing for the Court in McGee v. International Life Ins. Co., 355 U.S. 220, 222 (1957), recognized that "a trend is clearly discernible toward expanding the permissible scope of state jurisdiction over foreign corporations and other nonresidents." He explained the trend as follows: 

"In part this is attributable to the fundamental transformation of our national economy over the years. Today many commercial transactions touch two or more States and may involve parties separated by the full continent. With this increasing nationalization of commerce has come a great increase in the amount of business conducted by mail across state lines. At the same time modern transportation and communication have made it much less burdensome for a party sued to defend himself in a State where he engages in economic activity." Id., at 222-223. 

As the Court acknowledges, ante, at 292-293, both the nationalization of commerce and the ease of transportation and communication have accelerated in the generation since 1957. 13   [444 U.S. 286, 309]   The model of society on which the International Shoe Court based its opinion is no longer accurate. Business people, no matter how local their businesses, cannot assume that goods remain in the business' locality. Customers and goods can be anywhere else in the country usually in a matter of hours and always in a matter of a very few days. 

In answering the question whether or not it is fair and reasonable to allow a particular forum to hold a trial binding on a particular defendant, the interests of the forum State and other parties loom large in today's world and surely are entitled to as much weight as are the interests of the defendant. The "orderly administration of the laws" provides a firm basis for according some protection to the interests of plaintiffs and States as well as of defendants. 14 Certainly, I cannot see how a defendant's right to due process is violated if the defendant suffers no inconvenience. See ante, at 294. 

The conclusion I draw is that constitutional concepts of fairness no longer require the extreme concern for defendants that was once necessary. Rather, as I wrote in dissent from Shaffer v. Heitner, supra, at 220 (emphasis added), minimum [444 U.S. 286, 310]   contacts must exist "among the parties, the contested transaction, and the forum State." 15 The contacts between any two of these should not be determinate. "[W]hen a suitor seeks to lodge a suit in a State with a substantial interest in seeing its own law applied to the transaction in question, we could wisely act to minimize conflicts, confusion, and uncertainty by adopting a liberal view of jurisdiction, unless considerations of fairness or efficiency strongly point in the opposite direction." 16   433 U.S., at 225 -226. Mr. Justice Black, dissenting in Hanson v. Denckla, 357 U.S., at 258 -259, expressed similar concerns by suggesting that a State should have jurisdiction over a case growing out of a transaction significantly related to that State "unless litigation there would impose such a heavy and disproportionate burden on a nonresident defendant that it would offend what this Court has referred to as `traditional notions of fair play and substantial justice.'" 17 Assuming [444 U.S. 286, 311]   that a State gives a nonresident defendant adequate notice and opportunity to defend, I do not think the Due Process Clause is offended merely because the defendant has to board a plane to get to the site of the trial. 

The Court's opinion in No. 78-1078 suggests that the defendant ought to be subject to a State's jurisdiction only if he has contacts with the State "such that he should reasonably anticipate being haled into court there." 18 Ante, at 297. There is nothing unreasonable or unfair, however, about recognizing commercial reality. Given the tremendous mobility of goods and people, and the inability of businessmen to control where goods are taken by customers (or retailers), I do not think that the defendant should be in complete control of the geographical stretch of his amenability to suit. Jurisdiction is no longer premised on the notion that nonresident defendants have somehow impliedly consented to suit. People should understand that they are held responsible for the consequences of their actions and that in our society most actions have consequences affecting many States. When an action in fact causes injury in another State, the actor should be prepared to answer for it there unless defending in that State would be unfair for some reason other than that a state boundary must be crossed. 19   

In effect the Court is allowing defendants to assert the sovereign [444 U.S. 286, 312]   rights of their home States. The expressed fear is that otherwise all limits on personal jurisdiction would disappear. But the argument's premise is wrong. I would not abolish limits on jurisdiction or strip state boundaries of all significance, see Hanson, supra, at 260 (Black, J., dissenting); I would still require the plaintiff to demonstrate sufficient contacts among the parties, the forum, and the litigation to make the forum a reasonable State in which to hold the trial. 20   

I would also, however, strip the defendant of an unjustified veto power over certain very appropriate fora - a power the defendant justifiably enjoyed long ago when communication and travel over long distances were slow and unpredictable and when notions of state sovereignty were impractical and exaggerated. But I repeat that that is not today's world. If a plaintiff can show that his chosen forum State has a sufficient interest in the litigation (or sufficient contacts with the defendant), then the defendant who cannot show some real injury to a constitutionally protected interest, see O'Connor v. Lee-Hy Paving Corp., 579 F.2d, at 201, should have no constitutional excuse not to appear. 21   

The plaintiffs in each of these cases brought suit in a forum with which they had significant contacts and which had significant contacts with the litigation. I am not convinced that the defendants would suffer any "heavy and disproportionate burden" in defending the suits. Accordingly, I would hold [444 U.S. 286, 313]   that the Constitution should not shield the defendants from appearing and defending in the plaintiffs' chosen fora. 

[ Footnote * ] [This opinion applies also to No. 78-952, Rush et al. v. Savchuk, post, p. 320.] 

[ Footnote 1 ] In fact, a courtroom just across the state line from a defendant may often be far more convenient for the defendant than a courtroom in a distant corner of his own State. 

[ Footnote 2 ] The States themselves, of course, remain free to choose whether to extend their jurisdiction to embrace all defendants over whom the Constitution would permit exercise of jurisdiction. 

[ Footnote 3 ] The plaintiff asserted jurisdiction pursuant to Minn. Stat. 571.41, subd. 2 (1978), which allows garnishment of an insurer's obligation to defend and indemnify its insured. See post, at 322-323, n. 3, and accompanying text. The Minnesota Supreme Court has interpreted the statute as allowing suit only to the insurance policy's liability limit. The court has held that the statute embodies the rule of Seider v. Roth, 17 N. Y. 2d 111, 216 N. E. 2d 312 (1966). 

[ Footnote 4 ] To say that these considerations are relevant is a far cry from saying that they are "substituted for . . . contacts with the defendant and the cause of action." Post, at 332. The forum's interest in the litigation is an independent point of inquiry even under traditional readings of International Shoe's progeny. If there is a shift in focus, it is not away from "the relationship among the defendant, the forum, and the litigation." Post, at 332 (emphasis added). Instead it is a shift within the same accepted relationship from the connections between the defendant and the forum to those between the forum and the litigation. 

[ Footnote 5 ] In every International Shoe inquiry, the defendant, necessarily, is outside the forum State. Thus it is inevitable that either the defendant or the plaintiff will be inconvenienced. The problem existing at the time of Pennoyer v. Neff, 95 U.S. 714 (1878), that a resident plaintiff could obtain a binding judgment against an unsuspecting, distant defendant, has virtually disappeared in this age of instant communication and virtually instant travel. 

[ Footnote 6 ] It is true that the insurance contract is not the subject of the litigation. Post, at 329. But one of the undisputed clauses of the insurance policy is that the insurer will defend this action and pay any damages assessed, up to the policy limit. The very purpose of the contract is to relieve the insured from having to defend himself, and under the state statute there could be no suit absent the insurance contract. Thus, in a real sense, the insurance contract is the source of the suit. See Shaffer v. Heitner, 433 U.S. 186, 207 (1977). 

[ Footnote 7 ] Were the defendant a real party subject to actual liability or were there significant noneconomic consequences such as those suggested by the Court's note 20, post, at 331, a more substantial connection with the forum State might well be constitutionally required. 

[ Footnote 8 ] On the basis of this fact the state court inferred that the petitioners derived substantial revenue from goods used in Oklahoma. The inference is not without support. Certainly, were use of goods accepted as a relevant contact, a plaintiff would not need to have an exact count of the number of petitioners' cars that are used in Oklahoma. 

[ Footnote 9 ] Moreover, imposing liability in this case would not so undermine certainty as to destroy an automobile dealer's ability to do business. According jurisdiction does not expand liability except in the marginal case where a plaintiff cannot afford to bring an action except in the plaintiff's own State. In addition, these petitioners are represented by insurance companies. They not only could, but did, purchase insurance to protect them should they stand trial and lose the case. The costs of the insurance no doubt are passed on to customers. 

[ Footnote 10 ] One might argue that it was more predictable that the pollutants would reach Ohio than that one of petitioners' cars would reach Oklahoma. The Court's analysis, however, excludes jurisdiction in a contiguous State such as Pennsylvania as surely as in more distant States such as Oklahoma. 

[ Footnote 11 ] For example, I cannot understand the constitutional distinction between selling an item in New Jersey and selling an item in New York expecting it to be used in New Jersey. 

[ Footnote 12 ] The manufacturer in the case cited by the Court, Gray v. American Radiator & Standard Sanitary Corp., 22 Ill. 2d 432, 176 N. E. 2d 761 (1961), had no more control over which States its goods would reach than did the petitioners in this case. 

[ Footnote 13 ] Statistics help illustrate the amazing expansion in mobility since International Shoe. The number of revenue passenger-miles flown on [444 U.S. 286, 309]   domestic and international flights increased by nearly three orders of magnitude between 1945 (450 million) and 1976 (179 billion). U.S. Department of Commerce, Historical Statistics of the United States, pt. 2, p. 770 (1975); U.S. Department of Commerce, Statistical Abstract of the United States 670 (1978). Automobile vehicle-miles (including passenger cars, buses, and trucks) driven in the United States increased by a relatively modest 500% during the same period, growing from 250 billion in 1945 to 1,409 billion in 1976. Historical Statistics, supra, at 718; Statistical Abstract, supra, at 647. 

[ Footnote 14 ] The Court has recognized that there are cases where the interests of justice can turn the focus of the jurisdictional inquiry away from the contracts between a defendant and the forum State. For instance, the Court indicated that the requirement of contacts may be greatly relaxed (if indeed any personal contacts would be required) where a plaintiff is suing a nonresident defendant to enforce a judgment procured in another State. Shaffer v. Heitner, 433 U.S., at 210 -211, nn. 36, 37. 

[ Footnote 15 ] In some cases, the inquiry will resemble the inquiry commonly undertaken in determining which State's law to apply. That it is fair to apply a State's law to a nonresident defendant is clearly relevant in determining whether it is fair to subject the defendant to jurisdiction in that State. Shaffer v. Heitner, supra, at 225 (BRENNAN, J., dissenting); Hanson v. Denckla, 357 U.S. 235, 258 (1958) (Black, J., dissenting). See n. 19, infra. 

[ Footnote 16 ] Such a standard need be no more uncertain than the Court's test "in which few answers will be written `in black and white. The greys are dominant and even among them the shades are innumerable.' Estin v. Estin, 334 U.S. 541, 545 (1948)." Kulko v. California Superior Court, 436 U.S. 84, 92 (1978). 

[ Footnote 17 ] This strong emphasis on the State's interest is nothing new. This Court, permitting the forum to exercise jurisdiction over nonresident claimants to a trust largely on the basis of the forum's interest in closing the trust, stated: 

"[T]he interest of each state in providing means to close trusts that exist by the grace of its laws and are administered under the supervision of its courts is so insistent and rooted in custom as to establish beyond doubt the right of its courts to determine the interests of all claimants, resident or nonresident, provided its procedure accords full opportunity to [444 U.S. 286, 311]   appear and be heard." Mullane v. Central Hanover Trust Co., 339 U.S. 306, 313 (1950). 

[ Footnote 18 ] The Court suggests that this is the critical foreseeability rather than the likelihood that the product will go to the forum State. But the reasoning begs the question. A defendant cannot know if his actions will subject him to jurisdiction in another State until we have declared what the law of jurisdiction is. 

[ Footnote 19 ] One consideration that might create some unfairness would be if the choice of forum also imposed on the defendant an unfavorable substantive law which the defendant could justly have assumed would not apply. See n. 15, supra. 

[ Footnote 20 ] For instance, in No. 78-952, if the plaintiff were not a bona fide resident of Minnesota when the suit was filed or if the defendant were subject to financial liability, I might well reach a different result. In No. 78-1078, I might reach a different result if the accident had not occurred in Oklahoma. 

[ Footnote 21 ] Frequently, of course, the defendant will be able to influence the choice of forum through traditional doctrines, such as venue or forum non conveniens, permitting the transfer of litigation. Shaffer v. Heitner, 433 U.S., at 228 , n. 8 (BRENNAN, J., dissenting). 

MR. JUSTICE MARSHALL, with whom MR. JUSTICE BLACKMUN joins, dissenting. 

For over 30 years the standard by which to measure the constitutionally permissible reach of state-court jurisdiction has been well established: 

"[D]ue process requires only that in order to subject a defendant to a judgment in personam, if he be not present within the territory of the forum, he have certain minimum contacts with it such that the maintenance of the suit does not offend `traditional notions of fair play and substantial justice.'" International Shoe Co. v. Washington, 326 U.S. 310, 316 (1945), quoting Milliken v. Meyer, 311 U.S. 457, 463 (1940). 

The corollary, that the Due Process Clause forbids the assertion of jurisdiction over a defendant "with which the state has no contacts, ties, or relations," 326 U.S., at 319 , is equally clear. The concepts of fairness and substantial justice as applied to an evaluation of "the quality and nature of the [defendant's] activity," ibid., are not readily susceptible of further definition, however, and it is not surprising that the constitutional standard is easier to state than to apply. 

This is a difficult case, and reasonable minds may differ as to whether respondents have alleged a sufficient "relationship among the defendant[s], the forum, and the litigation," Shaffer v. Heitner, 433 U.S. 186, 204 (1977), to satisfy the requirements of International Shoe. I am concerned, however, that the majority has reached its result by taking an unnecessarily narrow view of petitioners' forum-related conduct. The majority asserts that "respondents seek to base jurisdiction on one, isolated occurrence and whatever inferences can be drawn therefrom: the fortuitous circumstance that a single Audi automobile, sold in New York to New York [444 U.S. 286, 314]   residents, happened to suffer an accident while passing through Oklahoma." Ante, at 295. If that were the case, I would readily agree that the minimum contacts necessary to sustain jurisdiction are not present. But the basis for the assertion of jurisdiction is not the happenstance that an individual over whom petitioners had no control made a unilateral decision to take a chattel with him to a distant State. Rather, jurisdiction is premised on the deliberate and purposeful actions of the defendants themselves in choosing to become part of a nationwide, indeed a global, network for marketing and servicing automobiles. 

Petitioners are sellers of a product whose utility derives from its mobility. The unique importance of the automobile in today's society, which is discussed in MR. JUSTICE BLACKMUN'S dissenting opinion, post, at 318, needs no further elaboration. Petitioners know that their customers buy cars not only to make short trips, but also to travel long distances. In fact, the nationwide service network with which they are affiliated was designed to facilitate and encourage such travel. Seaway would be unlikely to sell many cars if authorized service were available only in Massena, N. Y. Moreover, local dealers normally derive a substantial portion of their revenues from their service operations and thereby obtain a further economic benefit from the opportunity to service cars which were sold in other States. It is apparent that petitioners have not attempted to minimize the chance that their activities will have effects in other States; on the contrary, they have chosen to do business in a way that increases that chance, because it is to their economic advantage to do so. 

To be sure, petitioners could not know in advance that this particular automobile would be driven to Oklahoma. They must have anticipated, however, that a substantial portion of the cars they sold would travel out of New York. Seaway, a local dealer in the second most populous State, and World-Wide, [444 U.S. 286, 315]   one of only seven regional Audi distributors in the entire country, see Brief for Respondents 2, would scarcely have been surprised to learn that a car sold by them had been driven in Oklahoma on Interstate 44, a heavily traveled transcontinental highway. In the case of the distributor, in particular, the probability that some of the cars it sells will be driven in every one of the contiguous States must amount to a virtual certainty. This knowledge should alert a reasonable businessman to the likelihood that a defect in the product might manifest itself in the forum State - not because of some unpredictable, aberrant, unilateral action by a single buyer, but in the normal course of the operation of the vehicles for their intended purpose. 

It is misleading for the majority to characterize the argument in favor of jurisdiction as one of "`foreseeability' alone." Ante, at 295. As economic entities petitioners reach out from New York, knowingly causing effects in other States and receiving economic advantage both from the ability to cause such effects themselves and from the activities of dealers and distributors in other States. While they did not receive revenue from making direct sales in Oklahoma, they intentionally became part of an interstate economic network, which included dealerships in Oklahoma, for pecuniary gain. In light of this purposeful conduct I do not believe it can be said that petitioners "had no reason to expect to be haled before a[n Oklahoma] court." Shaffer v. Heitner, supra, at 216; see ante, at 297, and Kulko v. California Superior Court, 436 U.S. 84, 97 -98 (1978). 

The majority apparently acknowledges that if a product is purchased in the forum State by a consumer, that State may assert jurisdiction over everyone in the chain of distribution. See ante, at 297-298. With this I agree. But I cannot agree that jurisdiction is necessarily lacking if the product enters the State not through the channels of distribution but in the course of its intended use by the consumer. We have recognized [444 U.S. 286, 316]   the role played by the automobile in the expansion of our notions of personal jurisdiction. See Shaffer v. Heitner, supra, at 204; Hess v. Pawloski, 274 U.S. 352 (1927). Unlike most other chattels, which may find their way into States far from where they were purchased because their owner takes them there, the intended use of the automobile is precisely as a means of traveling from one place to another. In such a case, it is highly artificial to restrict the concept of the "stream of commerce" to the chain of distribution from the manufacturer to the ultimate consumer. 

I sympathize with the majority's concern that persons ought to be able to structure their conduct so as not to be subject to suit in distant forums. But that may not always be possible. Some activities by their very nature may foreclose the option of conducting them in such a way as to avoid subjecting oneself to jurisdiction in multiple forums. This is by no means to say that all sellers of automobiles should be subject to suit everywhere; but a distributor of automobiles to a multistate market and a local automobile dealer who makes himself part of a nationwide network of dealerships can fairly expect that the cars they sell may cause injury in distant States and that they may be called on to defend a resulting lawsuit there. 

In light of the quality and nature of petitioners' activity, the majority's reliance on Kulko v. California Superior Court, supra, is misplaced. Kulko involved the assertion of state-court jurisdiction over a nonresident individual in connection with an action to modify his child custody rights and support obligations. His only contact with the forum State was that he gave his minor child permission to live there with her mother. In holding that the exercise of jurisdiction violated the Due Process Clause, we emphasized that the cause of action as well as the defendant's actions in relation to the forum State arose "not from the defendant's commercial transactions in interstate commerce, but rather from his personal, [444 U.S. 286, 317]   domestic relations," 436 U.S., at 97 (emphasis supplied), contrasting Kulko's actions with those of the insurance company in McGee v. International Life Ins. Co., 355 U.S. 220 (1957), which were undertaken for commercial benefit. *   

Manifestly, the "quality and nature" of commercial activity is different, for purposes of the International Shoe test, from actions from which a defendant obtains no economic advantage. Commercial activity is more likely to cause effects in a larger sphere, and the actor derives an economic benefit from the activity that makes it fair to require him to answer for his conduct where its effects are felt. The profits may be used to pay the costs of suit, and knowing that the activity is likely to have effects in other States the defendant can readily insure against the costs of those effects, thereby sparing himself much of the inconvenience of defending in a distant forum. 

Of course, the Constitution forbids the exercise of jurisdiction if the defendant had no judicially cognizable contacts with the forum. But as the majority acknowledges, if such contacts are present the jurisdictional inquiry requires a balancing of various interests and policies. See ante, at 292; Rush v. Savchuk, post, at 332. I believe such contacts are to be found here and that, considering all of the interests and policies at stake, requiring petitioners to defend this action in Oklahoma is not beyond the bounds of the Constitution. Accordingly, I dissent. 

[ Footnote * ] Similarly, I believe the Court in Hanson v. Denckla, 357 U.S. 235 (1958), was influenced by the fact that trust administration has traditionally been considered a peculiarly local activity. 

MR. JUSTICE BLACKMUN, dissenting. 

I confess that I am somewhat puzzled why the plaintiffs in this litigation are so insistent that the regional distributor and the retail dealer, the petitioners here, who handled the ill-fated Audi automobile involved in this litigation, be named defendants. It would appear that the manufacturer and the [444 U.S. 286, 318]   importer, whose subjectability to Oklahoma jurisdiction is not challenged before this Court, ought not to be judgment-proof. It may, of course, ultimately amount to a contest between insurance companies that, once begun, is not easily brought to a termination. Having made this much of an observation, I pursue it no further. 

For me, a critical factor in the disposition of the litigation is the nature of the instrumentality under consideration. It has been said that we are a nation on wheels. What we are concerned with here is the automobile and its peripatetic character. One need only examine our national network of interstate highways, or make an appearance on one of them, or observe the variety of license plates present not only on those highways but in any metropolitan area, to realize that any automobile is likely to wander far from its place of licensure or from its place of distribution and retail sale. Miles per gallon on the highway (as well as in the city) and mileage per thankful are familiar allegations in manufacturers' advertisements today. To expect that any new automobile will remain in the vicinity of its retail sale - like the 1914 electric car driven by the proverbial "little old lady" - is to blink at reality. The automobile is intended for distance as well as for transportation within a limited area. 

It therefore seems to me not unreasonable - and certainly not unconstitutional and beyond the reach of the principles laid down in International Shoe Co. v. Washington, 326 U.S. 310 (1945), and its progeny - to uphold Oklahoma jurisdiction over this New York distributor and this New York dealer when the accident happened in Oklahoma. I see nothing more unfair for them than for the manufacturer and the importer. All are in the business of providing vehicles that spread out over the highways of our several States. It is not too much to anticipate at the time of distribution and at the time of retail sale that this Audi would be in Oklahoma. Moreover, in assessing "minimum contacts," foreseeable use in another State seems to me to be little different from foreseeable resale [444 U.S. 286, 319]   in another State. Yet the Court declares this distinction determinate. Ante, at 297-299. 

MR. JUSTICE BRENNAN points out in his dissent, ante, at 307, that an automobile dealer derives substantial benefits from States other than its own. The same is true of the regional distributor. Oklahoma does its best to provide safe roads. Its police investigate accidents. It regulates driving within the State. It provides aid to the victim and thereby, it is hoped, lessens damages. Accident reports are prepared and made available. All this contributes to and enhances the business of those engaged professionally in the distribution and sale of automobiles. All this also may benefit defendants in the very lawsuits over which the State asserts jurisdiction. 

My position need not now take me beyond the automobile and the professional who does business by way of distributing and retailing automobiles. Cases concerning other instrumentalities will be dealt with as they arise and in their own contexts. 

I would affirm the judgment of the Supreme Court of Oklahoma. Because the Court reverses that judgment, it will now be about parsing every variant in the myriad of motor vehicle fact situations that present themselves. Some will justify jurisdiction and others will not. All will depend on the "contact" that the Court sees fit to perceive in the individual case. [444 U.S. 286, 320]   
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HELICOPTEROS NACIONALES DE COLOMBIA, S.A., Petitioner,  v.Elizabeth HALL et al. 
No. 82-1127.  Argued Nov. 8, 1983. - Decided April 24, 1984.  


Petitioner, a Colombian corporation, entered into a contract to provide helicopter transportation for a Peruvian consortium, the alter ego of a joint venture that had its headquarters in Houston, Tex., during the consortium's construction of a pipeline in Peru for a Peruvian state-owned oil company. Petitioner has no place of business in Texas and never has been licensed to do business there. Its only contacts with the State consisted of sending its chief executive officer to Houston to negotiate the contract with the consortium, accepting into its New York bank account checks drawn by the consortium on a Texas bank, purchasing helicopters, equipment, and training services from a Texas manufacturer, and sending personnel to that manufacturer's facilities for training. After a helicopter owned by petitioner crashed in Peru, resulting in the death of respondents' decedents--United States citizens who were employed by the consortium--respondents instituted wrongful-death actions in a Texas state court against the consortium, the Texas manufacturer, and petitioner. Denying petitioner's motion to dismiss the actions for lack of in personam jurisdiction over it, the trial court entered judgment against petitioner on a jury verdict in favor of respondents. The Texas Court of Civil Appeals reversed, holding that in personam jurisdiction over petitioner was lacking, but in turn was reversed by the Texas Supreme Court. 
Held: Petitioner's contacts with Texas were insufficient to satisfy the requirements of the Due Process Clause of the Fourteenth Amendment and hence to allow the Texas court to assert in personam jurisdiction over petitioner. The one trip to Houston by petitioner's chief executive officer for the purpose of negotiating the transportation services contract cannot be regarded as a contact of a "continuous and systematic" nature, and thus cannot support an assertion of general jurisdiction. Similarly, petitioner's acceptance of checks drawn on a Texas bank is of negligible significance for purposes of determining whether petitioner had sufficient contacts in Texas. Nor were petitioner's purchases of helicopters and equipment from the Texas manufacturer and the related training trips a sufficient basis for the Texas court's assertion of jurisdiction. Rosenberg Bros. & Co. v. Curtis Brown Co., 260 U.S. 516, 43 S.Ct. 170, 67 L.Ed. 372. Mere purchases, even if occurring at regular intervals, are not enough to warrant *409 a State's assertion of in personam jurisdiction over a nonresident corporation in a cause of action not related to the purchases. And the fact that petitioner sent personnel to Texas for training in connection with the purchases did not enhance the nature of petitioner's contacts with Texas. Pp. 1872-1874. 
638 S.W.2d 870 (Tex.1982), reversed. 
Thomas J. Whalen argued the cause for petitioner. With him on the briefs were Austin P. Magner, Cynthia J. Larsen, James E. Ingram, and Barry A. Chasnoff. 
George E. Pletcher argued the cause and filed a brief for respondents.* 
* Robert L. Stern, Stephen M. Shapiro, William H. Crabtree, and Edward P. Good filed a brief for the Motor Vehicle Manufacturers Association as amicus curiae urging reversal. 
Solicitor General Lee, Assistant Attorney General McGrath, Deputy Solicitor General Geller, Kathryn A. Oberly, Michael F. Hertz, and Howard S. Scher filed a brief for the United States as amicus curiae. 
Justice BLACKMUN delivered the opinion of the Court. 
We granted certiorari in this case, 460 U.S. 1021, 103 S.Ct. 1270, 75 L.Ed.2d 493 (1983), to decide whether the Supreme Court of Texas correctly ruled that the contacts of a foreign corporation with the State of Texas were sufficient to allow a Texas state court to assert jurisdiction over the corporation in a cause of action not **1870 arising out of or related to the corporation's activities within the State. 
I 

Petitioner Helicopteros Nacionales de Colombia, S.A. (Helicol), is a Colombian corporation with its principal place of business in the city of Bogota in that country. It is engaged in the business of providing helicopter transportation for oil and construction companies in South America. On *410 January 26, 1976, a helicopter owned by Helicol crashed in Peru. Four United States citizens were among those who lost their lives in the accident. Respondents are the survivors and representatives of the four decedents. 

At the time of the crash, respondents' decedents were employed by Consorcio, a Peruvian consortium, and were working on a pipeline in Peru. Consorcio is the alter ego of a joint venture named Williams-Sedco-Horn (WSH). [FN1] The venture had its headquarters in Houston, Tex. Consorcio had been formed to enable the venturers to enter into a contract with Petro Peru, the Peruvian state-owned oil company. Consorcio was to construct a pipeline for Petro Peru running from the interior of Peru westward to the Pacific Ocean. Peruvian law forbade construction of the pipeline by any non-Peruvian entity. 
 

FN1. The participants in the joint venture were Williams International Sudamericana, Ltd., a Delaware corporation; Sedco Construction Corporation, a Texas corporation; and Horn International, Inc., a Texas corporation. 

Consorcio/WSH [FN2] needed helicopters to move personnel, materials, and equipment into and out of the construction area. In 1974, upon request of Consorcio/WSH, the chief executive officer of Helicol, Francisco Restrepo, flew to the United States and conferred in Houston with representatives of the three joint venturers. At that meeting, there was a discussion of prices, availability, working conditions, fuel, supplies, and housing. Restrepo represented that Helicol could have the first helicopter on the job in 15 days. The Consorcio/WSH representatives decided to accept the contract proposed by Restrepo. Helicol began performing before the agreement was formally signed in Peru on November 11, 1974. [FN3] The contract was written in Spanish on *411 official government stationery and provided that the residence of all the parties would be Lima, Peru. It further stated that controversies arising out of the contract would be submitted to the jurisdiction of Peruvian courts. In addition, it provided that Consorcio/WSH would make payments to Helicol's account with the Bank of America in New York City. App. 12a. 
 

FN2. Throughout the record in this case the entity is referred to both as Consorcio and as WSH. We refer to it hereinafter as Consorcio/WSH. 
 

FN3. Respondents acknowledge that the contract was executed in Peru and not in the United States. Tr. of Oral Arg. 22-23. See App. 79a; Brief for Respondents 3.  

Aside from the negotiation session in Houston between Restrepo and the representatives of Consorcio/WSH, Helicol had other contacts with Texas. During the years 1970-1977, it purchased helicopters (approximately 80% of its fleet), spare parts, and accessories for more than $4 million from Bell Helicopter Company in Fort Worth. In that period, Helicol sent prospective pilots to Fort Worth for training and to ferry the aircraft to South America. It also sent management and maintenance personnel to visit Bell Helicopter in Fort Worth during the same period in order to receive "plant familiarization" and for technical consultation. Helicol received into its New York City and Panama City, Fla., bank accounts over $5 million in payments from Consorcio/WSH drawn upon First City National Bank of Houston. 
 

[1] Beyond the foregoing, there have been no other business contacts between Helicol and the State of Texas. Helicol never has been authorized to do business in Texas and never has had an agent for the **1871 service of process within the State. It never has performed helicopter operations in Texas or sold any product that reached Texas, never solicited business in Texas, never signed any contract in Texas, never had any employee based there, and never recruited an employee in Texas. In addition, Helicol never has owned real or personal property in Texas and never has maintained an office or establishment there. Helicol has maintained no records in Texas and has no shareholders in that State. [FN4] None of the *412 respondents or their decedents were domiciled in Texas, Tr. of Oral Arg. 17, 18, [FN5] but all of the decedents were hired in Houston by Consorcio/WSH to work on the Petro Peru pipeline project. 
 

FN4. The Colombian national airline, Aerovias Nacionales de Colombia, owns approximately 94% of Helicol's capital stock. The remainder is held by Aerovias Corporacion de Viajes and four South American individuals. See Brief for Petitioner 2, n. 2. 

FN5. Respondents' lack of residential or other contacts with Texas of itself does not defeat otherwise proper jurisdiction. Keeton v. Hustler Magazine, Inc., 465 U.S. 770, 780, 104 S.Ct. 1473, 1481, 79 L.Ed.2d 790 (1984); Calder v. Jones, 465 U.S. 783, 788, 104 S.Ct. 1482, 1486, 79 L.Ed.2d 804 (1984). We mention respondents' lack of contacts merely to show that nothing in the nature of the relationship between respondents and Helicol could possibly enhance Helicol's contacts with Texas. The harm suffered by respondents did not occur in Texas. Nor is it alleged that any negligence on the part of Helicol took place in Texas.  

Respondents instituted wrongful-death actions in the District Court of Harris County, Tex., against Consorcio/WSH, Bell Helicopter Company, and Helicol. Helicol filed special appearances and moved to dismiss the actions for lack of in personam jurisdiction over it. The motion was denied. After a consolidated jury trial, judgment was entered against Helicol on a jury verdict of $1,141,200 in favor of respondents. [FN6] App. 174a. 

FN6. Defendants Consorcio/WSH and Bell Helicopter Company were granted directed verdicts with respect to respondents' claims against them. Bell Helicopter was granted a directed verdict on Helicol's cross-claim against it. App. 167a. Consorcio/WSH, as cross-plaintiff in a claim against Helicol, obtained a judgment in the amount of $70,000. Id., at 174a. 

The Texas Court of Civil Appeals, Houston, First District, reversed the judgment of the District Court, holding that in personam jurisdiction over Helicol was lacking. 616 S.W.2d 247 (Tex.1981). The Supreme Court of Texas, with three justices dissenting, initially affirmed the judgment of the Court of Civil Appeals. App. to Pet. for Cert. 46a-62a. Seven months later, however, on motion for rehearing, the court withdrew its prior opinions and, again with three justices dissenting, reversed the judgment of the intermediate court. 638 S.W.2d 870 (Tex.1982). In ruling that the Texas courts had *413 in personam jurisdiction, the Texas Supreme Court first held that the State's long-arm statute reaches as far as the Due Process Clause of the Fourteenth Amendment permits. Id., at 872. [FN7] Thus, the only question remaining **1872 for the court to decide was whether it was consistent with the Due Process Clause for Texas courts to assert in personam jurisdiction over Helicol. Ibid. 
 

FN7. The State's long-arm statute is TX CIV ST Art. 2031b. It reads in relevant part: 
"Sec. 3. Any foreign corporation ... that engages in business in this State, irrespective of any Statute or law respecting designation or maintenance of resident agents, and does not maintain a place of regular business in this State or a designated agent upon whom service may be made upon causes of action arising out of such business done in this State, the act or acts of engaging in such business within this State shall be deemed equivalent to an appointment by such foreign corporation ... of the Secretary of State of Texas as agent upon whom service of process may be made in any action, suit or proceedings arising out of such business done in this State, wherein such corporation ... is a party or is to be made a party. 
"Sec. 4. For the purpose of this Act, and without including other acts that may constitute doing business, any foreign corporation ... shall be deemed doing business in this State by entering into contract by mail or otherwise with a resident of Texas to be performed in whole or in part by either party in this State, or the committing of any tort in whole or in part in this State. The act of recruiting Texas residents, directly or through an intermediary located in Texas, for employment inside or outside of Texas shall be deemed doing business in this State." The last sentence of º 4 was added by 1979 Tex.Gen.Laws, ch. 245, º 1, and became effective August 27, 1979. 
The Supreme Court of Texas in its principal opinion relied upon rulings in U-Anchor Advertising, Inc. v. Burt, 553 S.W.2d 760 (Tex.1977); Hoppenfeld v. Crook, 498 S.W.2d 52 (Tex.Civ.App.1973); and O'Brien v. Lanpar Co., 399 S.W.2d 340 (Tex.1966). It is not within our province, of course, to determine whether the Texas Supreme Court correctly interpreted the State's long-arm statute. We therefore accept that court's holding that the limits of the Texas statute are coextensive with those of the Due Process Clause. 
 

II

[2][3] The Due Process Clause of the Fourteenth Amendment operates to limit the power of a State to assert in personam *414 jurisdiction over a nonresident defendant. Pennoyer v. Neff, 95 U.S. 714, 24 L.Ed. 565 (1878). Due process requirements are satisfied when in personam jurisdiction is asserted over a nonresident corporate defendant that has "certain minimum contacts with [the forum] such that the maintenance of the suit does not offend 'traditional notions of fair play and substantial justice.' " International Shoe Co. v. Washington, 326 U.S. 310, 316, 66 S.Ct. 154, 158, 90 L.Ed. 95 (1945), quoting Milliken v. Meyer, 311 U.S. 457, 463, 61 S.Ct. 339, 342, 85 L.Ed. 278 (1940). When a controversy is related to or "arises out of" a defendant's contacts with the forum, the Court has said that a "relationship among the defendant, the forum, and the litigation" is the essential foundation of in personam jurisdiction. Shaffer v. Heitner, 433 U.S. 186, 204, 97 S.Ct. 2569, 2579, 53 L.Ed.2d 683 (1977). [FN8] 

FN8. It has been said that when a State exercises personal jurisdiction over a defendant in a suit arising out of or related to the defendant's contacts with the forum, the State is exercising "specific jurisdiction" over the defendant. See Von Mehren & Trautman, Jurisdiction to Adjudicate: A Suggested Analysis, 79 Harv. L. Rev. 1121, 1144-1164 (1966).  

Even when the cause of action does not arise out of or relate to the foreign corporation's activities in the forum State, [FN9] due process is not offended by a State's subjecting the corporation to its in personam jurisdiction when there are sufficient contacts between the State and the foreign corporation. Perkins v. Benguet Consolidated Mining Co., 342 U.S. 437, 72 S.Ct. 413, 96 L.Ed. 485 (1952); see Keeton v. Hustler Magazine, Inc., 465 U.S. 770, 779- 780, 104 S.Ct. 1473, 1480-1481, 79 L.Ed.2d 790 (1984). In Perkins, the Court addressed a situation in which state courts had asserted general jurisdiction over a defendant foreign corporation. During the Japanese *415 occupation of the Philippine Islands, the president and general manager of a Philippine mining corporation maintained an office in Ohio from which he conducted activities on behalf of the company. He kept company files and held directors' meetings in the office, carried on correspondence relating to the business, distributed salary checks drawn on two active Ohio bank accounts, engaged an Ohio bank to act as transfer agent, and supervised policies dealing with the rehabilitation of the corporation's properties in the Philippines. In short, the foreign corporation, through its president, "ha[d] been carrying on in Ohio a continuous and systematic, but limited, part of its general business," and the exercise of general jurisdiction over the Philippine corporation by an Ohio court was "reasonable and just." 342 U.S. 445, 445, 72 S.Ct., at 414, 418. 
 

FN9. When a State exercises personal jurisdiction over a defendant in a suit not arising out of or related to the defendant's contacts with the forum, the State has been said to be exercising "general jurisdiction" over the defendant. See Brilmayer, How Contacts Count: Due Process Limitations on State Court Jurisdiction, 1980 S.Ct.Rev. 77, 80-81; Von Mehren & Trautman, 79 Harv. L. Rev. 1136; Calder v. Jones, 465 U.S. 786, 104 S.Ct., at 1485.  

[4] All parties to the present case concede that respondents' claims against Helicol did not "arise out of," and are not related to, Helicol's activities within Texas. [FN10] We thus must *416 explore the nature **1873 of Helicol's contacts with the State of Texas to determine whether they constitute the kind of continuous and systematic general business contacts the Court found to exist in Perkins. We hold that they do not. 

FN10. See Brief for Respondents 14; Tr. of Oral Arg. 26-27, 30-31. Because the parties have not argued any relationship between the cause of action and Helicol's contacts with the State of Texas, we, contrary to the dissent's implication, post, at 1875, assert no "view" with respect to that issue. 
The dissent suggests that we have erred in drawing no distinction between controversies that "relate to" a defendant's contacts with a forum and those that "arise out of" such contacts. Post, at 1875. This criticism is somewhat puzzling, for the dissent goes on to urge that, for purposes of determining the constitutional validity of an assertion of specific jurisdiction, there really should be no distinction between the two. Post, at 1879. 
We do not address the validity or consequences of such a distinction because the issue has not been presented in this case. Respondents have made no argument that their cause of action either arose out of or is related to Helicol's contacts with the State of Texas. Absent any briefing on the issue, we decline to reach the questions (1) whether the terms "arising out of" and "related to" describe different connections between a cause of action and a defendant's contacts with a forum, and (2) what sort of tie between a cause of action and a defendant's contacts with a forum is necessary to a determination that either connection exists. Nor do we reach the question whether, if the two types of relationship differ, a forum's exercise of personal jurisdiction in a situation where the cause of action "relates to," but does not "arise out of," the defendant's contacts with the forum should be analyzed as an assertion of specific jurisdiction. 
 

It is undisputed that Helicol does not have a place of business in Texas and never has been licensed to do business in the State. Basically, Helicol's contacts with Texas consisted of sending its chief executive officer to Houston for a contract-negotiation session; accepting into its New York bank account checks drawn on a Houston bank; purchasing helicopters, equipment, and training services from Bell Helicopter for substantial sums; and sending personnel to Bell's facilities in Fort Worth for training. 
 

[5] The one trip to Houston by Helicol's chief executive officer for the purpose of negotiating the transportation-services contract with Consorcio/WSH cannot be described or regarded as a contact of a "continuous and systematic" nature, as Perkins described it, see also International Shoe Co. v. Washington, 326 U.S. 320, 66 S.Ct., at 160, and thus cannot support an assertion of in personam jurisdiction over Helicol by a Texas court. Similarly, Helicol's acceptance from Consorcio/WSH of checks drawn on a Texas bank is of negligible significance for purposes of determining whether Helicol had sufficient contacts in Texas. There is no indication that Helicol ever requested that the checks be drawn on a Texas bank or that there was any negotiation between Helicol and Consorcio/WSH with respect to the location or identity of the bank on which checks would be drawn. Common sense and everyday experience suggest that, absent unusual circumstances,[FN11] the bank on which a check is drawn is generally of little *417 consequence to the payee and is a matter left to the discretion of the drawer. Such unilateral activity of another party or a third person is not an appropriate consideration when determining whether a defendant has sufficient contacts with a forum State to justify an assertion of jurisdiction. See Kulko v. California Superior Court, 436 U.S. 84, 93, 98 S.Ct. 1690, 1697, 56 L.Ed.2d 132 (1978) (arbitrary to subject one parent to suit in any State where other parent chooses to spend time while having custody of child pursuant to separation agreement); Hanson v. Denckla, 357 U.S. 235, 253, 78 S.Ct. 1228, 1239, 2 L.Ed.2d 1283 (1958) ("The unilateral activity of those who claim some relationship with a nonresident defendant cannot satisfy the requirement of contact with the forum State"); see also Lilly, Jurisdiction Over Domestic and Alien Defendants, 69 Va. L. Rev. 85, 99 (1983). 

FN11. For example, if the financial health and continued ability of the bank to honor the draft are questionable, the payee might request that the check be drawn on an account at some other institution. 

The Texas Supreme Court focused on the purchases and the related training trips in **1874 finding contacts sufficient to support an assertion of jurisdiction. We do not agree with that assessment, for the Court's opinion in Rosenberg Bros. & Co. v. Curtis Brown Co., 260 U.S. 516, 43 S.Ct. 170, 67 L.Ed. 372 (1923) (Brandeis, J., for a unanimous tribunal), makes clear that purchases and related trips, standing alone, are not a sufficient basis for a State's assertion of jurisdiction. 

The defendant in Rosenberg was a small retailer in Tulsa, Okla., who dealt in men's clothing and furnishings. It never had applied for a license to do business in New York, nor had it at any time authorized suit to be brought against it there. It never had an established place of business in New York and never regularly carried on business in that State. Its only connection with New York was that it purchased from New York wholesalers a large portion of the merchandise sold in its Tulsa store. The purchases sometimes were made by correspondence and sometimes through visits to New York by an officer of the defendant. The Court concluded: "Visits on such business, even if occurring at regular intervals, would not warrant the inference that the corporation was present within the jurisdiction of [New York]." Id., at 518, 43 S.Ct. 171.  
 

[6] *418 This Court in International Shoe acknowledged and did not repudiate its holding in Rosenberg. See 326 U.S. 318, 66 S.Ct., at 159. In accordance with Rosenberg, we hold that mere purchases, even if occurring at regular intervals, are not enough to warrant a State's assertion of in personam jurisdiction over a nonresident corporation in a cause of action not related to those purchase transactions. [FN12] Nor can we conclude that the fact that Helicol sent personnel into Texas for training in connection with the purchase of helicopters and equipment in that State in any way enhanced the nature of Helicol's contacts with Texas. The training was a part of the package of goods and services purchased by Helicol from Bell Helicopter. The brief presence of Helicol employees in Texas for the purpose of attending the training sessions is no more a significant contact than were the trips to New York made by the buyer for the retail store in Rosenberg. See also Kulko v. California Superior Court, 436 U.S. 93, 98 S.Ct., at 1697 (basing California jurisdiction on 3-day and 1-day stopovers in that State "would make a mockery of" due process limitations on assertion of personal jurisdiction). 

FN12. This Court in International Shoe cited Rosenberg for the proposition that "the commission of some single or occasional acts of the corporate agent in a state sufficient to impose an obligation or liability on the corporation has not been thought to confer upon the state authority to enforce it." 326 U.S. 318, 66 S.Ct., at 159. Arguably, therefore, Rosenberg also stands for the proposition that mere purchases are not a sufficient basis for either general or specific jurisdiction. Because the case before us is one in which there has been an assertion of general jurisdiction over a foreign defendant, we need not decide the continuing validity of Rosenberg with respect to an assertion of specific jurisdiction, i.e., where the cause of action arises out of or relates to the purchases by the defendant in the forum State.  

III  
 

We hold that Helicol's contacts with the State of Texas were insufficient to satisfy the requirements of the Due Process *419 Clause of the Fourteenth Amendment. [FN13] Accordingly, we reverse the judgment of the Supreme Court of Texas. 

FN13. As an alternative to traditional minimum-contacts analysis, respondents suggest that the Court hold that the State of Texas had personal jurisdiction over Helicol under a doctrine of "jurisdiction by necessity." See Shaffer v. Heitner, 433 U.S. 186, 211, n. 37, 97 S.Ct. 2569, 2583, n. 37, 53 L.Ed.2d 683 (1977). We conclude, however, that respondents failed to carry their burden of showing that all three defendants could not be sued together in a single forum. It is not clear from the record, for example, whether suit could have been brought against all three defendants in either Colombia or Peru. We decline to consider adoption of a doctrine of jurisdiction by necessity--a potentially far- reaching modification of existing law--in the absence of a more complete record. 

It is so ordered. 

**1875 Justice BRENNAN, dissenting. 

Decisions applying the Due Process Clause of the Fourteenth Amendment to determine whether a State may constitutionally assert in personam jurisdiction over a particular defendant for a particular cause of action most often turn on a weighing of facts. See, e.g., Kulko v. California Superior Court, 436 U.S. 84, 92, 98 S.Ct. 1690, 1697, 56 L.Ed.2d 132 (1978); id., at 101-102, 98 S.Ct. 1701 (BRENNAN, J., dissenting). To a large extent, today's decision follows the usual pattern. Based on essentially undisputed facts, the Court concludes that petitioner Helicol's contacts with the State of Texas were insufficient to allow the Texas state courts constitutionally to assert "general jurisdiction" over all claims filed against this foreign corporation. Although my independent weighing of the facts leads me to a different conclusion, see infra, at 1877, the Court's holding on this issue is neither implausible nor unexpected. 

What is troubling about the Court's opinion, however, are the implications that might be drawn from the way in which the Court approaches the constitutional issue it addresses. First, the Court limits its discussion to an assertion of general jurisdiction of the Texas courts because, in its view, the *420 underlying cause of action does "not aris[e] out of or relat[e] to the corporation's activities within the State." Ante, at 1870. Then, the Court relies on a 1923 decision in Rosenberg Bros. & Co. v. Curtis Brown Co., 260 U.S. 516, 43 S.Ct. 170, 67 L.Ed. 372, without considering whether that case retains any validity after our more recent pronouncements concerning the permissible reach of a State's jurisdiction. By posing and deciding the question presented in this manner, I fear that the Court is saying more than it realizes about constitutional limitations on the potential reach of in personam jurisdiction. In particular, by relying on a precedent whose premises have long been discarded, and by refusing to consider any distinction between controversies that "relate to" a defendant's contacts with the forum and causes of action that "arise out of" such contacts, the Court may be placing severe limitations on the type and amount of contacts that will satisfy the constitutional minimum. 

In contrast, I believe that the undisputed contacts in this case between petitioner Helicol and the State of Texas are sufficiently important, and sufficiently related to the underlying cause of action, to make it fair and reasonable for the State to assert personal jurisdiction over Helicol for the wrongful-death actions filed by the respondents. Given that Helicol has purposefully availed itself of the benefits and obligations of the forum, and given the direct relationship between the underlying cause of action and Helicol's contacts with the forum, maintenance of this suit in the Texas courts "does not offend [the] 'traditional notions of fair play and substantial justice,' " International Shoe Co. v. Washington, 326 U.S. 310, 316, 66 S.Ct. 154, 90 L.Ed. 95 (1945) (quoting Milliken v. Meyer, 311 U.S. 457, 463, 61 S.Ct. 339, 342, 85 L.Ed. 278 (1940)), that are the touchstone of jurisdictional analysis under the Due Process Clause. I therefore dissent. 

I 
The Court expressly limits its decision in this case to "an assertion of general jurisdiction over a foreign defendant." *421 Ante, at 1874, n. 12. See ante, at 1873, and n. 10. Having framed the question in this way, the Court is obliged to address our prior holdings in Perkins v. Benguet Consolidated Mining Co., 342 U.S. 437, 72 S.Ct. 413, 96 L.Ed. 485 (1952), and Rosenberg Bros. & Co. v. Curtis Brown Co., supra. In Perkins, the Court considered a State's assertion of general jurisdiction over a foreign corporation that "ha[d] been carrying on ... a continuous and systematic, but limited, part of its general business" in the forum. 342 U.S. 438, 72 S.Ct., at 414. Under the circumstances of that case, we held that such contacts were constitutionally sufficient "to make it reasonable and just to subject the corporation **1876 to the jurisdiction" of that State. Id., at 445, 72 S.Ct. 418 (citing International Shoe, supra, 326 U.S., at 317-320, 66 S.Ct., at 158-160). Nothing in Perkins suggests, however, that such "continuous and systematic" contacts are a necessary minimum before a State may constitutionally assert general jurisdiction over a foreign corporation. 

The Court therefore looks for guidance to our 1923 decision in Rosenberg, supra, which until today was of dubious validity given the subsequent expansion of personal jurisdiction that began with International Shoe, supra, in 1945. In Rosenberg, the Court held that a company's purchases within a State, even when combined with related trips to the State by company officials, would not allow the courts of that State to assert general jurisdiction over all claims against the nonresident corporate defendant making those purchases. [FN1] *422 Reasoning by analogy, the Court in this case concludes that Helicol's contacts with the State of Texas are no more significant than the purchases made by the defendant in Rosenberg. The Court makes no attempt, however, to ascertain whether the narrow view of in personam jurisdiction adopted by the Court in Rosenberg comports with "the fundamental transformation of our national economy" that has occurred since 1923. McGee v. International Life Ins. Co., 355 U.S. 220, 222-223, 78 S.Ct. 199, 200-201, 2 L.Ed.2d 223 (1957). See also World-Wide Volkswagen Corp. v. Woodson, 444 U.S. 286, 292-293, 100 S.Ct. 559, 564-565, 62 L.Ed.2d 490 (1980); id., at 308-309, 100 S.Ct. 585 (BRENNAN, J., dissenting); Hanson v. Denckla, 357 U.S. 235, 250-251, 78 S.Ct. 1228, 1237-1238, 2 L.Ed.2d 1283 (1958); id., at 260, 78 S.Ct. 1243 (Black, J., dissenting). This failure, in my view, is fatal to the Court's analysis. 

FN1. The Court leaves open the question whether the decision in Rosenberg was intended to address any constitutional limits on an assertion of "specific jurisdiction." Ante, at 1874, n. 12 (citing International Shoe, 326 U.S. 318, 66 S.Ct., at 159). If anything is clear from Justice Brandeis' opinion for the Court in Rosenberg, however, it is that the Court was concerned only with general jurisdiction over the corporate defendant. See 260 U.S. 517, 43 S.Ct., at 171 ("The sole question for decision is whether ... defendant was doing business within the State of New York in such manner and to such extent as to warrant the inference that it was present there"); id., at 518, 43 S.Ct. 171 (the corporation's contacts with the forum "would not warrant the inference that the corporation was present within the jurisdiction of the State"); ante, at 1874. The Court's resuscitation of Rosenberg, therefore, should have no bearing upon any forum's assertion of jurisdiction over claims that arise out of or relate to a defendant's contacts with the State. 

The vast expansion of our national economy during the past several decades has provided the primary rationale for expanding the permissible reach of a State's jurisdiction under the Due Process Clause. By broadening the type and amount of business opportunities available to participants in interstate and foreign commerce, our economy has increased the frequency with which foreign corporations actively pursue commercial transactions throughout the various States. In turn, it has become both necessary and, in my view, desirable to allow the States more leeway in bringing the activities of these nonresident corporations within the scope of their respective jurisdictions.  
 

This is neither a unique nor a novel idea. As the Court first noted in 1957:
"[M]any commercial transactions touch two or more States and may involve parties separated by the full continent. With this increasing nationalization of commerce has come a great increase in the amount of business conducted by mail across state lines. At the *423 same time modern transportation and communication have made it much less burdensome for a party sued to defend himself in a State where he engages in economic activity." McGee, supra, at 222-223, 78 S.Ct. 200.
See also World-Wide Volkswagen, supra, 444 U.S. 293, 100 S.Ct., at 565 (reaffirming that "[t]he historical developments noted in McGee ... have only accelerated in the generation since that case was decided"); **1877 Hanson v. Denckla, supra, 357 U.S. 250, 78 S.Ct., at 1237-1238. 

Moreover, this "trend ... toward expanding the permissible scope of state jurisdiction over foreign corporations and other nonresidents," McGee, supra, 355 U.S. 222, 78 S.Ct., at 200, is entirely consistent with the "traditional notions of fair play and substantial justice," International Shoe, 326 U.S. 316, 66 S.Ct., at 158, that control our inquiry under the Due Process Clause. As active participants in interstate and foreign commerce take advantage of the economic benefits and opportunities offered by the various States, it is only fair and reasonable to subject them to the obligations that may be imposed by those jurisdictions. And chief among the obligations that a nonresident corporation should expect to fulfill is amenability to suit in any forum that is significantly affected by the corporation's commercial activities. 

As a foreign corporation that has actively and purposefully engaged in numerous and frequent commercial transactions in the State of Texas, Helicol clearly falls within the category of nonresident defendants that may be subject to that forum's general jurisdiction. Helicol not only purchased helicopters and other equipment in the State for many years, but also sent pilots and management personnel into Texas to be trained in the use of this equipment and to consult with the seller on technical matters. [FN2] Moreover, negotiations for the *424 contract under which Helicol provided transportation services to the joint venture that employed the respondents' decedents also took place in the State of Texas. Taken together, these contacts demonstrate that Helicol obtained numerous benefits from its transaction of business in Texas. In turn, it is eminently fair and reasonable to expect Helicol to face the obligations that attach to its participation in such commercial transactions. Accordingly, on the basis of continuous commercial contacts with the forum, I would conclude that the Due Process Clause allows the State of Texas to assert general jurisdiction over petitioner Helicol. 

FN2. Although the Court takes note of these contacts, it concludes that they did not "enhanc[e] the nature of Helicol's contacts with Texas [because the] training was a part of the package of goods and services purchased by Helicol." Ante, at 1874. Presumably, the Court's statement simply recognizes that participation in today's interdependent markets often necessitates the use of complicated purchase contracts that provide for numerous contacts between representatives of the buyer and seller, as well as training for related personnel. Ironically, however, while relying on these modern-day realities to denigrate the significance of Helicol's contacts with the forum, the Court refuses to acknowledge that these same realities require a concomitant expansion in a forum's jurisdictional reach. See supra, at 1876 - 1877. As a result, when deciding that the balance in this case must be struck against jurisdiction, the Court loses sight of the ultimate inquiry: whether it is fair and reasonable to subject a nonresident corporate defendant to the jurisdiction of a State when that defendant has purposefully availed itself of the benefits and obligations of that particular forum. Cf. Hanson v. Denckla, 357 U.S. 235, 253, 78 S.Ct. 1228, 1239, 2 L.Ed.2d 1283 (1958). 

II

The Court also fails to distinguish the legal principles that controlled our prior decisions in Perkins and Rosenberg. In particular, the contacts between petitioner Helicol and the State of Texas, unlike the contacts between the defendant and the forum in each of those cases, are significantly related to the cause of action alleged in the original suit filed by the respondents. Accordingly, in my view, it is both fair and reasonable for the Texas courts to assert specific jurisdiction over Helicol in this case. 

By asserting that the present case does not implicate the specific jurisdiction of the Texas courts, see ante, at 1872-1873, and nn. 10 and 12, the Court necessarily removes its decision *425 from the reality of the actual facts presented for our consideration. [FN3] Moreover, the Court refuses to consider **1878 any distinction between contacts that are "related to" the underlying cause of action and contacts that "give rise" to the underlying cause of action. In my view, however, there is a substantial difference between these two standards for asserting specific jurisdiction. Thus, although I agree that the respondents' cause of action did not formally "arise out of" specific activities initiated by Helicol in the State of Texas, I believe that the wrongful-death claim filed by the respondents is significantly related to the undisputed contacts between Helicol and the forum. On that basis, I would conclude that the Due Process Clause allows the Texas courts to assert specific jurisdiction over this particular action. 

FN3. Nor do I agree with the Court that the respondents have conceded that their claims are not related to Helicol's activities within the State of Texas. Although parts of their written and oral arguments before the Court proceed on the assumption that no such relationship exists, other portions suggest just the opposite: 
"If it is the concern of the Solicitor General [appearing for the United States as amicus curiae] that a holding for Respondents here will cause foreign companies to refrain from purchasing in the United States for fear of exposure to general jurisdiction on unrelated causes of action, such concern is not well founded. 
"Respondents' cause is not dependent on a ruling that mere purchases in a state, together with incidental training for operating and maintaining the merchandise purchased can constitute the ties, contacts and relations necessary to justify jurisdiction over an unrelated cause of action. However, regular purchases and training coupled with other contacts, ties and relations may form the basis for jurisdiction." Brief for Respondents 13-14. Thus, while the respondents' position before this Court is admittedly less than clear, I believe it is preferable to address the specific jurisdiction of the Texas courts because Helicol's contacts with Texas are in fact related to the underlying cause of action. 

The wrongful-death actions filed by the respondents were premised on a fatal helicopter crash that occurred in Peru. Helicol was joined as a defendant in the lawsuits because it provided transportation services, including the particular helicopter and pilot involved in the crash, to the joint venture *426 that employed the decedents. Specifically, the respondent Hall claimed in her original complaint that "Helicol is ... legally responsible for its own negligence through its pilot employee." App. 6a. Viewed in light of these allegations, the contacts between Helicol and the State of Texas are directly and significantly related to the underlying claim filed by the respondents. The negotiations that took place in Texas led to the contract in which Helicol agreed to provide the precise transportation services that were being used at the time of the crash. Moreover, the helicopter involved in the crash was purchased by Helicol in Texas, and the pilot whose negligence was alleged to have caused the crash was actually trained in Texas. See Tr. of Oral Arg. 5, 22. This is simply not a case, therefore, in which a state court has asserted jurisdiction over a nonresident defendant on the basis of wholly unrelated contacts with the forum. Rather, the contacts between Helicol and the forum are directly related to the negligence that was alleged in the respondent Hall's original complaint. [FN4] Because Helicol should have expected to be amenable to suit in the Texas courts for claims directly related to these contacts, it is fair and reasonable to allow the assertion of jurisdiction in this case. 

FN4. The jury specifically found that "the pilot failed to keep the helicopter under proper control," that "the helicopter was flown into a treetop fog condition, whereby the vision of the pilot was impaired," that "such flying was negligence," and that "such negligence ... was a proximate cause of the crash." See App. 167a-168a. On the basis of these findings, Helicol was ordered to pay over $1 million in damages to the respondents. 

Despite this substantial relationship between the contacts and the cause of action, the Court declines to consider whether the courts of Texas may assert specific jurisdiction over this suit. Apparently, this simply reflects a narrow interpretation of the question presented for review. See ante, at 1873, n. 10. It is nonetheless possible that the Court's opinion may be read to imply that the specific jurisdiction of the Texas courts is inapplicable because the cause of action *427 did not formally "arise out of" the contacts between Helicol and the forum. In my view, however, such a rule would place unjustifiable limits on the **1879 bases under which Texas may assert its jurisdictional power. [FN5] 

FN5. Compare Von Mehren & Trautman, Jurisdiction to Adjudicate: A Suggested Analysis, 79 Harv. L. Rev. 1121, 1144-1163 (1966), with Brilmayer, How Contacts Count: Due Process Limitations on State Court Jurisdiction, 1980 S.Ct.Rev. 77, 80-88. See also Lilly, Jurisdiction Over Domestic and Alien Defendants, 69 Va. L. Rev. 85, 100-101, and n. 66 (1983). 

Limiting the specific jurisdiction of a forum to cases in which the cause of action formally arose out of the defendant's contacts with the State would subject constitutional standards under the Due Process Clause to the vagaries of the substantive law or pleading requirements of each State. For example, the complaint filed against Helicol in this case alleged negligence based on pilot error. Even though the pilot was trained in Texas, the Court assumes that the Texas courts may not assert jurisdiction over the suit because the cause of action "did not 'arise out of,' and [is] not related to," that training. See ante, at 1872. If, however, the applicable substantive law required that negligent training of the pilot was a necessary element of a cause of action for pilot error, or if the respondents had simply added an allegation of negligence in the training provided for the Helicol pilot, then presumably the Court would concede that the specific jurisdiction of the Texas courts was applicable. 

Our interpretation of the Due Process Clause has never been so dependent upon the applicable substantive law or the State's formal pleading requirements. At least since International Shoe Co. v. Washington, 326 U.S. 310, 66 S.Ct. 154, 90 L.Ed. 95 (1945), the principal focus when determining whether a forum may constitutionally assert jurisdiction over a nonresident defendant has been on fairness and reasonableness to the defendant. To this extent, a court's specific jurisdiction should be applicable whenever the cause of action arises out of or relates to the contacts between the defendant and the forum. It is eminently *428 fair and reasonable, in my view, to subject a defendant to suit in a forum with which it has significant contacts directly related to the underlying cause of action. Because Helicol's contacts with the State of Texas meet this standard, I would affirm the judgment of the Supreme Court of Texas. 
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The pre- eminence of Community law is confirmed by Article 189 (now Article 288 TFEU) which prescribes that Community regulations have an 'obligatory' value and are 'directly applicable within each member-State'. Such a provision which, it will be noticed, admits of no reservation, would be wholly ineffective if a member-State could unilaterally nullify its purpose by means of a Law contrary to Community dictates. It follows from all these observations that the rights created by the Treaty, by virtue of their specific original nature, cannot be judicially contradicted by an internal law, whatever it might be, without losing their Community character and without undermining the legal basis of the Community.
The transfer, by member-States, from their national order, in favour of the Community order of the rights and obligations arising from the Treaty, carries with it a clear limitation of their sovereign right upon which a subsequent unilateral law, incompatible with the aims of the Community, cannot prevail. As a consequence, Article 177 should be applied regardless of any national law in those cases where a question of interpretation of the Treaty arises.
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1. In the interpretation of the concept ' civil and commercial matters ' for the purposes of the application of the convention of 27 September 1968 on jurisdiction and the enforcement of judgments in civil and commercial matters, in particular title III thereof, reference must be made not to the law of one of the states concerned but, first, to the objectives and scheme of the convention and, secondly, to the general principles which stem from the corpus of the national legal systems.
2. Although certain judgments given in actions between a public authority and a person governed by private law may fall within the area of application of the convention, this is not so where the public authority acts in the exercise of its powers. Such is the case in a dispute which concerns the recovery of charges payable by a person governed by private law to a national or international body governed by public law for the use of equipment and services provided by such body, in particular where such use is obligatory and exclusive. This applies in particular where the rate of charges, the methods of calculation and the procedures for collection are fixed unilaterally in relation to the users.
…

GROUNDS
1 by order dated 16 February 1976 received at the court registry on the following 18 March, the oberlandesgericht dusseldorf referred to the Court of Justice pursuant to the protocol of 3 June 1971 on the interpretation of the convention of 27 September 1968 on jurisdiction and the enforcement of judgments in civil and commercial matters (hereinafter referred to as ' the convention ' ) the question whether, for the purposes of interpreting the concept ' civil and commercial matters ' within the meaning of the first paragraph of Article 1 of the convention, the law to be applied is the law of the state in which judgment was given or the law of the state in which proceedings for an order for enforcement were issued.

2 The file shows that the question arose within the context of proceedings under title III, section 2, of the convention in which eurocontrol asked the competent german courts to authorize the enforcement of an order by the belgian courts that ltu pay to it certain sums by way of charges imposed by eurocontrol for the use of its equipment and services.

3 Under Article 1, the convention ' shall apply in civil and commercial matters whatever the nature of the court or tribunal ' . The second paragraph of Article 1 states that it shall not apply to ' (1) the status or legal capacity of natural persons, rights in property arising out of a matrimonial relationship, wills and succession; (2) bankruptcy, proceedings relating to the winding-up of insolvent companies or other legal persons, judicial arrangements, compositions and analogous proceedings; (3) social security; (4) arbitration ' .

Apart from providing that the convention shall apply whatever the nature of the court or tribunal to which the matter is referred and excluding certain matters from its area of application, Article 1 gives no further details as to the meaning of the concept in question.

As Article 1 serves to indicate the area of application of the convention it is necessary, in order to ensure, as far as possible, that the rights and obligations which derive from it for the contracting states and the persons to whom it applies are equal and uniform, that the terms of that provision should not be interpreted as a mere reference to the internal law of one or other of the states concerned.

By providing that the convention shall apply ' whatever the nature of the court or tribunal ' Article 1 shows that the concept ' civil and commercial matters ' cannot be interpreted solely in the light of the division of jurisdiction between the various types of courts existing in certain states.

The concept in question must therefore be regarded as independent and must be interpreted by reference, first, to the objectives and scheme of the convention and, secondly, to the general principles which stem from the corpus of the national legal systems.

4 If the interpretation of the concept is approached in this way, in particular for the purpose of applying the provisions of title III of the convention, certain types of judicial Decision must be regarded as excluded from the area of application of the convention, either by reason of the legal relationships between the parties to the action or of the subject-matter of the action.

Although certain judgments given in actions between a public authority and a person governed by private law may fall within the area of application of the convention, this is not so where the public authority acts in the exercise of its powers.

Such is the case in a dispute which, like that between the parties to the main action, concerns the recovery of charges payable by a person governed by private law to a national or international body governed by public law for the use of equipment and services provided by such body, in particular where such use is obligatory and exclusive.

This applies in particular where the rate of charges, the methods of calculation and the procedures for collection are fixed unilaterally in relation to the users, as is the position in the present case where the body in question unilaterally fixed the place of performance of the obligation at its registered office and selected the national courts with jurisdiction to adjudicate upon the performance of the obligation.

5 The answer to be given to the question referred must therefore be that in the interpretation of the concept ' civil and commercial matters ' for the purposes of the application of the convention and in particular of title III thereof, reference must not be made to the law of one of the states concerned but, first, to the objectives and scheme of the convention and, secondly, to the general principles which stem from the corpus of the national legal systems.
On the basis of these criteria, a judgment given in an action between a public authority and a person governed by private law, in which a public authority has acted in the exercise of its powers, is excluded from the area of application of the convention.
…

RULING
On those grounds,
The court
In answer to the question referred to it by the oberlandesgericht dusseldorf, by order dated 16 February 1976, hereby rules:
1. In the interpretation of the concept ' civil and commercial matters ' for the purposes of the application of the convention of 27 September 1968 on jurisdiction and the enforcement of judgments in civil and commercial matters, in particular title III thereof, reference must not be made to the law of one of the states concerned but, first, to the objectives and scheme of the convention and, secondly, to the general principles which stem from the corpus of the national legal systems;
2. 2. A judgment given in an action between a public authority and a person governed by private law, in which the public authority has acted in the exercise of its powers, is excluded from the area of application of the convention.

COURT OF JUSTICE
Judgment of the Court of 6 October 1976. Industrie Tessili Italiana Como v Dunlop AG. Reference for a preliminary ruling: Oberlandesgericht Frankfurt am Main - Germany. Brussels Convention on Jurisdiction and the Enforcement of Judgments in Civil and Commercial Matters, Article 5 (1). Case 12/76. (Date of judgment 1976/10/06)
European Court Reports 1976 page 1473
…

GROUNDS
1 by order dated 14 January 1976, received at the court registry on 13 February 1976, the oberlandesgericht frankfurt am main referred to the court for a preliminary ruling under the protocol of 3 June 1971 on the interpretation of the convention of 27 September 1968 on jurisdiction and enforcement of judgments in civil and commercial matters (hereinafter referred to as ' the convention ' ) a question on the interpretation of Article 5 (1) of the convention.
2 It appears from the order of reference that at this stage the case, which has been brought as an appeal to the oberlandesgericht, relates to the jurisdiction of the Court of First Instance at hanau to hear a case brought by an undertaking established within the jurisdiction of that court against an italian undertaking with its registered office at como in connexion with the performance of a contract relating to the delivery by the italian undertaking to the german undertaking of a consignment of women ' s ski suits. It appears from the file that the goods were manufactured by the italian undertaking in accordance with instructions given by the german undertaking and delivered to a carrier in como appointed by the german undertaking.
3 The german undertaking after taking delivery of the goods and selling some of them considers as a result of complaints from its customers that the suits delivered by the manufacturer are defective and do not correspond to the specifications agreed between the parties. For this reason it brought an action in its local court against the italian manufacturer.
4 The court by interlocutory judgment dated 10 May 1974 declared itself to have jurisdiction to hear the case whereupon the italian undertaking brought an appeal before the oberlandesgericht frankfurt am main. In the view of this latter court the question of jurisdiction raised must be settled in accordance with the provisions of the convention. In its view there is no valid agreement between the parties conferring jurisdiction within the meaning of Article 17 of the convention. On the other hand the oberlandesgericht does not rule out the possibility that the Court of First Instance may have jurisdiction under Article 5 (1) of the convention as being the place ' of performance of the obligation in question ' . To settle this question it asks the Court of Justice to rule on the interpretation of that provision.
Procedure
5 The republic of Ireland and the United Kingdom submitted observations during the written procedure and the court therefore requested the parties in the main action, the Member States and the Commission to give their views on the question whether the new Member States which are not yet parties to the convention are entitled to participate in proceedings relating to its interpretation.
6 Article 3 (2) of the act of accession provides that ' the new Member States undertake to accede to the conventions provided for in Article 220 of the EEC Treaty, and to the protocols on the interpretation of those conventions by the Court of Justice, signed by the original Member States, and to this end they undertake to enter into negotiations with the original Member States in order to make the necessary adjustments thereto ' . The first paragraph of Article 63 of the convention provides that ' the contracting states recognize that any state which becomes a member of the European Economic Community shall be required to accept this convention as a basis for the negotiations between the contracting states and that state necessary to ensure the implementation of the last paragraph of Article 220 of the Treaty establishing the European Economic Community ' . The new Member States thus have an interest in expressing their views when the court is called upon to interpret a convention to which they are required to become parties.
7 It should further be observed that Article 5 (1) of the protocol of 3 June 1971 stipulates that, except as otherwise provided, ' the provisions of the Treaty establishing the European Economic Community and those of the protocol on the statute of the Court of Justice Annexed thereto, which are applicable when the court is requested to give a preliminary ruling, shall also apply to any proceedings for the interpretation of the convention ' .
8 As a result the new Member States to which Article 177 of the EEC Treaty and Article 20 of the protocol on the statute of the Court of Justice apply are entitled to submit observations in accordance with the said Articles in proceedings for the interpretation of the convention. No valid objection to this conclusion is constituted by Article 4 (4) of the protocol of 3 June 1971 on a special procedure which is not relevant for the present purposes. Further in the context of that protocol, which originated before the enlargement of the European Communities, the words ' contracting states ' refer to all the Member States.

The interpretation of the convention in general
9 Article 220 of the EEC Treaty provides that Member States shall, so far as necessary, enter into negotiations with each other with a view to securing for the benefit of their nationals the establishment of rules intended to facilitate the achievement of the common market in the various spheres listed in that provision. The convention was established to implement Article 220 and was intended according to the express terms of its preamble to implement the provisions of that Article on the simplification of formalities governing the reciprocal recognition and enforcement of judgments of courts or tribunals and to strengthen in the Community the legal protection of persons therein established. In order to eliminate obstacles to legal relations and to settle disputes within the sphere of intra-Community relations in civil and commercial matters the convention contains, inter alia, rules enabling the jurisdiction in these matters of courts of Member States to be determined and facilitating the recognition and execution of courts ' judgments. Accordingly the convention must be interpreted having regard both to its principles and objectives and to its relationship with the Treaty.
10 The convention frequently uses words and legal concepts drawn from civil, commercial and procedural law and capable of a different meaning from one Member State to another. The question therefore arises whether these words and concepts must be regarded as having their own independent meaning and as being thus common to all the Member States or as referring to substantive rules of the law applicable in each case under the rules of conflict of laws of the court before which the matter is first brought.
11 Neither of these two options rules out the other since the appropriate choice can only be made in respect of each of the provisions of the convention to ensure that it is fully effective having regard to the objectives of Article 220 of the Treaty. In any event it should be stressed that the interpretation of the said words and concepts for the purpose of the convention does not prejudge the question of the substantive rule applicable to the particular case.
The question raised by the national court
12 Article 5 of the convention provides: ' a person domiciled in a contracting state may, in another contracting state, be sued: (1) in matters relating to a contract, in the courts for the place of performance of the obligation in question ' . This provision must be interpreted within the framework of the system of conferment of jurisdiction under title II of the convention. In accordance with Article 2 the basis of this system is the general conferment of jurisdiction on the court of the defendant ' s domicile. Article 5 however provides for a number of cases of special jurisdiction at the option of the plaintiff.
13 This freedom of choice was introduced in view of the existence in certain well-defined cases of a particularly close relationship between a dispute and the court which may be most conveniently called upon to take cognizance of the matter. Thus in the case of an action relating to contractual obligations Article 5 (1) allows a plaintiff to bring the matter before the court for the place ' of performance ' of the obligation in question. It is for the court before which the matter is brought to establish under the convention whether the place of performance is situate within its territorial jurisdiction. For this purpose it must determine in accordance with its own rules of conflict of laws what is the law applicable to the legal relationship in question and define in accordance with that law the place of performance of the contractual obligation in question.
14 Having regard to the differences obtaining between national laws of contract and to the absence at this stage of legal development of any unification in the substantive law applicable, it does not appear possible to give any more substantial guide to the interpretation of the reference made by Article 5 (1) to the ' place of performance ' of contractual obligations. This is all the more true since the determination of the place of performance of obligations depends on the contractual context to which these obligations belong.
15 In these circumstances the reference in the convention to the place of performance of contractual obligations cannot be understood otherwise than by reference to the substantive law applicable under the rules of conflict of laws of the court before which the matter is brought.
COSTS
16 The costs incurred by the government of the Federal Republic of Germany, the government of the United Kingdom of Great Britain and northern Ireland and the Commission of the European Communities which have submitted observations to the court are not recoverable and, as these proceedings are, in so far as the parties to the main action are concerned, in the nature of a step in the action pending before the oberlandesgericht frankfurt am main, the Decision as to costs is a matter for that court.
RULING
On those grounds,
The court
In answer to the question referred to it by the oberlandesgericht frankfurt am main by order dated 14 January 1976, hereby rules:
The ' place of performance of the obligation in question ' within the meaning of Article 5 (1) of the convention of 27 September 1968 on jurisdiction and the enforcement of judgments in civil and commercial matters is to be determined in accordance with the law which governs the obligations in question according to the rules of conflict of laws of the court before which the matter is brought.

JUDGMENT OF THE COURT (Sixth Chamber), 13 July 2000

In Case C-412/98, 

REFERENCE to the Court under the Protocol of 3 June 1971 on the interpretation by the Court of Justice of the Convention of 27 September 1968 on Jurisdiction and the Enforcement of Judgments in Civil and Commercial Matters by the Cour d'Appel,Versailles, France, for a preliminary ruling in the proceedings pending before that court between 

Group Josi Reinsurance Company SA and Universal General Insurance Company (UGIC), 

on the interpretation of the provisions of Title II of the Convention of 27 September 1968, cited above (OJ 1972 L 299, p. 32), as amended by the Convention of 9 October 1978 on the Accession of the Kingdom of Denmark, Ireland and the United Kingdom of Great Britain and Northern Ireland (OJ 1978 L 304, p. 1; amended version of the Convention at p. 77), by the Convention of 25 October 1982 on the Accession of the Hellenic Republic (OJ 1982 L 388, p. 1) and by the Convention of 26 May 1989 on the Accession of the Kingdom of Spain and the Portuguese Republic (OJ 1989 L 285, p. 1), 

THE COURT (Sixth Chamber),

composed of: J.C. Moitinho de Almeida, President of the Chamber, R. Schintgen (Rapporteur), J.-P. Puissochet, G. Hirsch and F. Macken, Judges, 

Advocate General: N. Fennelly, 

Registrar: D. Louterman-Hubeau, Principal Administrator, 

after considering the written observations submitted on behalf of: 

- Group Josi Reinsurance Company SA, by C. Bouckaert, of the Paris Bar, 

- Universal General Insurance Company (UGIC), by B. Mettetal, of the Paris Bar, 

- the French Government, by K. Rispal-Bellanger, Head of Subdirectorate in the Legal Affairs Directorate of the Ministry of Foreign Affairs, and R. Loosli-Surrans, Chargé de Mission in the same directorate, acting as Agents, 

- the United Kingdom Government, by R. Magrill, of the Treasury Solicitor's Department, acting as Agent, assisted by D. Lloyd Jones, Barrister, 

- the Commission of the European Communities, by J.L. Iglesias Buhigues, Legal Adviser, and A.X. Lewis, of its Legal Service, acting as Agents, 

having regard to the Report for the Hearing, 

after hearing the oral observations of the French Government and the Commission at the hearing on 10 February 2000, 

after hearing the Opinion of the Advocate General at the sitting on 9 March 2000, 

gives the following 

Judgment

1. By judgment of 5 November 1998, received at the Court on 19 November 1998, the Cour d'Appel (Court of Appeal), Versailles, referred to the Court for a preliminary ruling under the Protocol of 3 June 1971 on the interpretation by the Court of Justice of the Convention of 27 September 1968 on Jurisdiction and the Enforcement of Judgments in Civil and Commercial Matters two questions on the interpretation of the provisions of Title II of that convention (OJ 1972 L 299, p. 32), as amended by the Convention of 9 October 1978 on the Accession of the Kingdom of Denmark, Ireland and the United Kingdom of Great Britain and Northern Ireland (OJ 1978 L 304, p. 1; amended version of the Convention at p. 77), by the Convention of 25 October 1982 on the Accession of the Hellenic Republic (OJ 1982 L 388, p. 1) and by the Convention of 26 May 1989 on the Accession of the Kingdom of Spain and the Portuguese Republic (OJ 1989 L 285, p. 1) (hereinafter 'the Convention). 

2. Those questions were raised in proceedings between Universal General Insurance Company ('UGIC), in liquidation, an insurance company incorporated under Canadian law, having its registered office in Vancouver, Canada, and Group Josi Reinsurance Company SA ('Group Josi), a reinsurance company incorporated under Belgian law, having its registered office in Brussels, concerning a sum of money claimed by UGIC from Group Josi in its capacity as party to a reinsurance contract. 

The Convention 

3. The rules of jurisdiction laid down by the Convention are to be found in Title II thereof, which contains Articles 2 to 24. 

4. Article 2 of the Convention, which forms part of Section 1, entitled 'General provisions, of Title II, states: 

'Subject to the provisions of this convention, persons domiciled in a Contracting State shall, whatever their nationality, be sued in the courts of that State. 

Persons who are not nationals of the State in which they are domiciled shall be governed by the rules of jurisdiction applicable to nationals of that State. 

5. The first paragraph of Article 3 of the Convention, which is part of the same section, provides: 

'Persons domiciled in a Contracting State may be sued in the courts of another Contracting State only by virtue of the rules set out in Sections 2 to 6 of this title. 

6. The second paragraph of Article 3 of the Convention prohibits a plaintiff from relying on special rules of jurisdiction in force in the Contracting States which are based, in particular, on the nationality of the parties and on the plaintiff's domicile or residence. 

7. Article 4, which also forms part of Section 1 of Title II of the Convention, states: 

'If the defendant is not domiciled in a Contracting State, the jurisdiction of the courts of each Contracting State shall, subject to the provisions of Article 16, be determined by the law of that State. 

As against such a defendant, any person domiciled in a Contracting State may, whatever his nationality, avail himself in that State of the rules of jurisdiction there in force, and in particular those specified in the second paragraph of Article 3, in the same way as the nationals of that State. 

8. In Sections 2 to 6 of Title II, the Convention lays down rules of special or exclusive jurisdiction. 

9. Thus, under Article 5, which is part of Section 2, entitled 'Special jurisdiction, of Title II of the Convention: 

'A person domiciled in a Contracting State may, in another Contracting State, be sued: 

1. in matters relating to a contract, in the courts for the place of performance of the obligation in question; ... 

2. in matters relating to maintenance, in the courts for the place where the maintenance creditor is domiciled or habitually resident ... 

... 

10. Articles 7 to 12a constitute Section 3, entitled 'Jurisdiction in matters relating to insurance, of Title II of the Convention. 

11. Article 7 of the Convention states: 

'In matters relating to insurance, jurisdiction shall be determined by this section ... 

12. Article 8 of the Convention provides: 

'An insurer domiciled in a Contracting State may be sued: 

1. in the courts of the State where he is domiciled, or 

2. in another Contracting State, in the courts for the place where the policy-holder is domiciled, or 

3. if he is a co-insurer, in the courts of a Contracting State in which proceedings are brought against the leading insurer. 

An insurer who is not domiciled in a Contracting State but has a branch, agency or other establishment in one of the Contracting States shall, in disputes arising out of the operations of the branch, agency or establishment, be deemed to be domiciled in that State. 

13. Section 4 of Title II of the Convention contains rules of jurisdiction over consumer contracts. 

14. The first paragraph of Article 14, which is part of that section, states: 

'A consumer may bring proceedings against the other party to a contract either in the courts of the Contracting State in which that party is domiciled or in the courts of the Contracting State in which he is himself domiciled. 

15. Article 16, which constitutes Section 5 of Title II of the Convention, lays down certain rules of exclusive jurisdiction and states that they are to apply 'regardless of domicile. 

16. Under the first paragraph of Article 17, which is part of Section 6, entitled 'Prorogation of jurisdiction, of Title II of the Convention: 

'If the parties, one or more of whom is domiciled in a Contracting State, have agreed that a court or the courts of a Contracting State are to have jurisdiction to settle any disputes which have arisen or which may arise in connection with a particular legal relationship, that court or those courts shall have exclusive jurisdiction. ... 

17. Article 18, which also forms part of Section 6, states: 

'Apart from jurisdiction derived from other provisions of this convention, a court of a Contracting State before whom a defendant enters an appearance shall have jurisdiction. This rule shall not apply where appearance was entered solely to contest the jurisdiction, or where another court has exclusive jurisdiction by virtue of Article 16. 

The main proceedings 

18. It is apparent from the documents in the case in the main proceedings that UGIC instructed its broker, Euromepa, a company incorporated under French law, having its registered office in France, to procure a reinsurance contract with effect from 1 April 1990 in relation to a portfolio of comprehensive home-occupiers' insurance polices based in Canada. 

19. 

By fax dated 27 March 1990, Euromepa offered Group Josi a share in that reinsurance contract, stating that 'the main reinsurers are Union Ruck with 24% and Agrippina Ruck with 20%. 

20. By fax of 6 April 1990, Group Josi agreed to acquire a 7.5% share. 

21. On 28 March 1990, Union Ruck had told Euromepa that it did not intend to retain its share after 31 May 1990 and, by letter of 30 March 1990, Agrippina Ruck had informed the same broker that it would reduce its share to 10% with effect from 1 June 1990, the reason for those withdrawals being changes in economic policy imposed by the American-based parent companies of those insurance undertakings. 

22. On 25 February 1991, Euromepa sent Group Josi first a statement of account showing a debit balance and then a final calculation showing that Group Josi owed CAD 54 679.34 in respect of its share in the reinsurance transaction. 

23. By letter of 5 March 1991, Group Josi refused to pay that amount, essentially on the ground that it had been induced to enter into the reinsurance contract by the provision of information which subsequently turned out to be false. 

24. In those circumstances, on 6 July 1994, UGIC brought proceedings against Group Josi before the Tribunal de Commerce (Commercial Court), Nanterre, France. 

25. Group Josi argued that that court lacked jurisdiction since the Tribunal de Commerce, Brussels, within whose territorial jurisdiction it has its registered office, had jurisdiction, and it relied, first, on the Convention and, second, in the event of the general law being found to apply, on Article 1247 of the French Code Civil (Civil Code). 

26. By judgment of 27 July 1995, the Tribunal de Commerce, Nanterre, held that it had jurisdiction on the ground that UGIC is a company incorporated under Canadian law without a place of business in the Community and that the objection of lack of jurisdiction raised on the basis of the Convention cannot be applied to it. On the substance, the court ordered Group Josi to pay the sum claimed by UGIC, plus statutory interest as from 6 July 1994. 

27. Group Josi subsequently appealed against that judgment before the Cour d'Appel, Versailles. 

28. In support of its appeal, Group Josi submitted that the Convention applies to any dispute in which a connecting factor with the Convention is apparent. In the present case, the Convention should apply. The main connecting factor is that specified in the first paragraph of Article 2 of the Convention, namely the defendant's domicile. Since Group Josi has its registered office in Brussels and no subsidiary place of business in France, it can, in accordance with that provision, be sued only in a Belgian court. In addition, Group Josi relied on Article 5(1) of the Convention, arguing in this respectthat the obligation in question, being payment of a contractual debt, was, in the absence of any stipulation to the contrary in the reinsurance contract, to be performed in the debtor's place of domicile, namely Brussels. 

29. UGIC, on the other hand, contended that the rules of jurisdiction established by the Convention can apply only if the plaintiff is also domiciled in a Contracting State. Since UGIC is a company incorporated under Canadian law with no subsidiary place of business in a Contracting State, the Convention is not applicable in the present case. 

30. The Cour d'Appel observed, first, that, although a dispute may be regarded as sufficiently integrated into the European Community to justify jurisdiction being vested in the courts of a Contracting State where, as in the present case, the defendant is domiciled in a Contracting State, it is a different question whether the specific rules of that convention can be used against a plaintiff domiciled in a non-Contracting State, which would necessarily entail extending Community law to non-member countries. 

31. Second, the Cour d'Appel noted that Article 7 of the Convention simply refers to matters relating to 'insurance without specifying further, so that the question arises whether reinsurance falls within the scope of the autonomous system of jurisdiction established by Articles 7 to 12a of the Convention. In this respect, it might be considered that the purpose of those articles is to protect the insured as the weak party to the insurance contract and that there is no such characteristic in matters of reinsurance, but, on the other hand, the text of the Convention does not contain any exclusion on that point. 

The questions referred for preliminary ruling 

32. Taking the view that, in those circumstances, the resolution of the dispute required an interpretation of the Convention, the Cour d'Appel, Versailles, decided to stay proceedings and to refer the following two questions to the Court for a preliminary ruling: 

'1. Does the Brussels Convention of 27 September 1968 on Jurisdiction and the Enforcement of Judgments in Civil and Commercial Matters apply not only to intra-Community disputes but also to disputes which are integrated into the Community? More particularly, can a defendant established in a Contracting State rely on the specific rules on jurisdiction set out in that convention against a plaintiff domiciled in Canada? 

2. Do the rules on jurisdiction specific to matters relating to insurance set out in Article 7 et seq. of the Brussels Convention apply to matters relating to reinsurance? 

The first question 

33. By its first question, the national court essentially seeks to ascertain whether the rules of jurisdiction laid down by the Convention apply where the defendant has its domicile or seat in a Contracting State, even if the plaintiff is domiciled in a non-member country. 

34. In order to answer that question, it is important to state at the outset that the system of common rules on conferment of jurisdiction established in Title II of the Convention is based on the general rule, set out in the first paragraph of Article 2, that persons domiciled in a Contracting State are to be sued in the courts of that State, irrespective of the nationality of the parties. 

35. That jurisdictional rule is a general principle, which expresses the maxim actor sequitur forum rei, because it makes it easier, in principle, for a defendant to defend himself (see, to that effect, Case C-26/91 Handte v Traitements Mécano-chimiques des Surfaces [1992] ECR I-3967, paragraph 14; see also the Jenard Report on the Brussels Convention (OJ 1979 C 59, p. 1, 18)). 

36. It is only by way of derogation from that fundamental principle, that the courts of the Contracting State in which the defendant has its domicile or seat are to have jurisdiction, that the Convention provides, under the first paragraph of Article 3 thereof, for the cases, exhaustively listed in Sections 2 to 6 of Title II, in which a defendant domiciled or established in a Contracting State may, where the situation is covered by a rule of special jurisdiction, or must, where it is covered by a rule of exclusive jurisdiction or a prorogation of jurisdiction, be excluded from the jurisdiction of the courts of the State in which it is domiciled and sued in a court of another Contracting State. 

37. In that context, Sections 2 to 6 of Title II of the Convention include certain specific provisions which, for the purpose of determining which court has jurisdiction, depart from the general criterion of the domicile of the defendant by according, exceptionally, a certain influence to the domicile of the plaintiff. 

38. Thus, first, in order to facilitate the proceedings brought by a maintenance creditor, Article 5(2) of the Convention gives that person the option to sue the defendant, in a Contracting State other than that of the defendant's domicile, in the courts for the place where the plaintiff is domiciled or habitually resident. 

39. Similarly, also with the aim of protecting the party deemed to be weaker than the other party to the contract, point 2 of the first paragraph of Article 8 and the first paragraph of Article 14 of the Convention provide, respectively, that a holder of an insurance policy and a consumer have the right to bring proceedings against the other party to their contract in the courts of the Contracting State in which they are domiciled. 

40. Although those rules of special jurisdiction give importance, exceptionally, to the plaintiff's domicile being in a Contracting State, they none the less constitute only an additional option for the plaintiff, alongside the forum of the courts of the ContractingState where the defendant is domiciled, which constitutes the general rule underlying the Convention. 

41. Second, Article 17 of the Convention provides for the exclusive jurisdiction of a court or the courts of a Contracting State chosen by the parties, so long as one of the parties is domiciled in a Contracting State. 

42. That condition does not necessarily refer to the defendant's domicile, so that the place of the plaintiff's domicile may, where appropriate, be decisive. However, it also follows from that provision that the rule of jurisdiction set out therein is applicable if the defendant is domiciled in a Contracting State, even if the plaintiff is domiciled in a non-member country (see, to that effect, the Jenard Report, cited above, p. 38). 

43. On the other hand, the other provisions in Sections 2 to 6 of Title II of the Convention do not attach any importance to the plaintiff's domicile. 

44. Admittedly, under Article 18 of the Convention, the voluntary appearance of the defendant establishes the jurisdiction of a court of a Contracting State before which the plaintiff has brought proceedings, without the place of the defendant's domicile being relevant. 

45. However, although the court seised must be that of a Contracting State, that provision does not further require that the plaintiff be domiciled in such a State. 

46. The same conclusion can be drawn from Article 16 of the Convention, which states that the rules of exclusive jurisdiction which it lays down are to apply without the domicile of the parties being taken into consideration. The fundamental reason for those rules of exclusive jurisdiction is the existence of a particularly close connection between the dispute and a Contracting State, irrespective of the domicile both of the defendant and of the plaintiff (as regards, more specifically, in proceedings having as their object tenancies of immovable property, the exclusive jurisdiction of the courts of the Contracting State in which the property is situated, see, in particular, Case C-8/98 Dansommer v Götz [2000] ECR I-0000, paragraph 27). 

47. In the light of the foregoing, the Court finds that it is only in quite exceptional cases that Title II of the Convention accords decisive importance, for the purpose of conferring jurisdiction, to the plaintiff's domicile being in a Contracting State. That is the case only if the plaintiff exercises the option open to him under Article 5(2), point 2 of the first paragraph of Article 8 and the first paragraph of Article 14 of the Convention, and also in matters relating to prorogation of jurisdiction under Article 17 of the Convention, solely where the defendant's domicile is not situated in a Contracting State. 

48. None of those specific cases is applicable in the case in the main proceedings. 

49. Furthermore, it is settled case-law that the rules of jurisdiction which derogate from the general principle, set out in the first paragraph of Article 2 of the Convention, that the courts of the Contracting State in which the defendant is domiciled or established are to have jurisdiction, cannot give rise to an interpretation going beyond the cases expressly envisaged by the Convention (see, in particular, Handte, paragraph 14; Case C-89/91 Shearson Lehman Hutton v TVB [1993] ECR I-139, paragraphs 15 and 16; Case C-269/95 Benincasa v Dentalkit [1997] ECR I-3767, paragraph 13; and Case C-51/97 Réunion Européenne and Others [1998] ECR I-6511, paragraph 16). 

50. In addition, as is already clear from the second paragraph of Article 3 of the Convention, which prohibits a plaintiff from invoking against a defendant domiciled in a Contracting State national rules of jurisdiction based, in particular, on the plaintiff's domicile or residence, the Convention appears clearly hostile towards the attribution of jurisdiction to the courts of the plaintiff's domicile (see Case C-220/88 Dumez France and Tracoba [1990] ECR I-49, paragraph 16; and Shearson Lehman Hutton, paragraph 17). It follows that the Convention must not be interpreted as meaning that, otherwise than in the cases expressly provided for, it recognises the jurisdiction of the courts of the plaintiff's domicile and therefore enables a plaintiff to determine the court with jurisdiction by his choice of domicile (see, to that effect, Dumez France and Tracoba, paragraph 19). 

51. Article 4 of the Convention provides, admittedly, for a derogation from the rule laid down in the second paragraph of Article 3. Article 4 states that, if the defendant is not domiciled in a Contracting State, jurisdiction is to be determined by the law in force in each Contracting State, subject only to Article 16, which applies regardless of domicile, and that, as against such a defendant, a plaintiff domiciled in a Contracting State has the right to avail himself in that State of the special rules of jurisdiction there in force of which an illustrative list appears in the second paragraph of Article 3 of the Convention. 

52. However, in so far as Article 4 of the Convention provides that the rules of jurisdiction laid down by the Convention are not applicable where the defendant is not domiciled in a Contracting State, it constitutes a confirmation of the fundamental principle set out in the first paragraph of Article 2 of the Convention. 

53. In the light of all the foregoing, it must be concluded that the system of rules on conferment of jurisdiction established by the Convention is not usually based on the criterion of the plaintiff's domicile or seat. 

54. Moreover, as is clear from the wording of the second paragraph of Article 2 and the second paragraph of Article 4 of the Convention, nor is that system based on the criterion of the nationality of the parties. 

55. The Convention enshrines, on the other hand, the fundamental principle that the courts of the Contracting State in which the defendant is domiciled or established are to have jurisdiction. 

56. As is clear from paragraph 47 above, it is only by way of exception to that general rule that the Convention includes certain specific provisions which, in clearly defined cases, accord an influence to the plaintiff's domicile. 

57. It follows that, as a general rule, the place where the plaintiff is domiciled is not relevant for the purpose of applying the rules of jurisdiction laid down by the Convention, since that application is, in principle, dependent solely on the criterion of the defendant's domicile being in a Contracting State. 

58. It would be otherwise only in exceptional cases where the Convention makes that application of the rules of jurisdiction expressly dependent on the plaintiff being domiciled in a Contracting State. 

59. Consequently, the Convention does not, in principle, preclude the rules of jurisdiction which it sets out from applying to a dispute between a defendant domiciled in a Contracting State and a plaintiff domiciled in a non-member country. 

60. As the Advocate General observed in paragraph 21 of his Opinion, it is thus fully in accordance with that finding that the Court has interpreted the rules of jurisdiction laid down by the Convention in cases where the plaintiff had his domicile or seat in a non-member country, although the provisions of the Convention in question did not establish any exception to the general principle that the courts of the Contracting State in which the defendant is domiciled are to have jurisdiction (see Case C-190/89 Rich [1991] ECR I-3855; and Case C-406/92 The Tatry [1994] ECR I-5439). 

61. In those circumstances, the answer to the first question must be that Title II of the Convention is in principle applicable where the defendant has its domicile or seat in a Contracting State, even if the plaintiff is domiciled in a non-member country. It would be otherwise only in exceptional cases where an express provision of the Convention provides that the application of the rule of jurisdiction which it sets out is dependent on the plaintiff's domicile being in a Contracting State. 

The second question 

62. In this respect, it must be observed, first, that the rules of jurisdiction in matters relating to insurance, laid down in Section 3 of Title II of the Convention, apply expressly to certain specific types of insurance contracts, such as compulsory insurance, liability insurance, insurance of immovable property and marine and aviation insurance. Furthermore, point 3 of the first paragraph of Article 8 of the Convention expressly refers to co-insurance. 

63. On the other hand, reinsurance is not mentioned in any of the provisions of that section. 

64. First, according to settled case-law, it is apparent from a consideration of the provisions of Section 3 of Title II of the Convention in the light of the documents leading to their enactment that, in affording the insured a wider range of jurisdiction than that available to the insurer and in excluding any possibility of a clause conferring jurisdiction for the benefit of the insurer, they reflect an underlying concern to protect the insured, who in most cases is faced with a predetermined contract the clauses of which are no longer negotiable and is the weaker party economically (Case 201/82 Gerling and Others v Amministrazione del Tesoro dello Stato [1983] ECR 2503, paragraph 17). 

65. The role of protecting the party deemed to be economically weaker and less experienced in legal matters than the other party to the contract which is fulfilled by those provisions implies, however, that the application of the rules of special jurisdiction laid down to that end by the Convention should not be extended to persons for whom that protection is not justified (see, by analogy, in respect of Article 13 et seq. of the Convention in relation to jurisdiction over consumer contracts, Shearson Lehmann Hutton, paragraph 19). 

66. No particular protection is justified as regards the relationship between a reinsured and his reinsurer. Both parties to the reinsurance contract are professionals in the insurance sector, neither of whom can be presumed to be in a weak position compared with the other party to the contract. 

67. It is thus in accordance with both the letter and the spirit and purpose of the provisions in question to conclude that they do not apply to the relationship between a reinsured and his reinsurer in connection with a reinsurance contract. 

68. That interpretation is confirmed by the system of rules of jurisdiction established by the Convention. 

69. Thus Section 3 of Title II of the Convention includes rules which confer jurisdiction on courts other than those of the Contracting State in which the defendant is domiciled. In particular, point 2 of the first paragraph of Article 8 of the Convention provides that the courts for the place where the policy-holder is domiciled are to have jurisdiction. 

70. As has already been noted in paragraph 49 above, it is settled case-law that the rules of jurisdiction which derogate from the general principle, laid down in the first paragraph of Article 2 of the Convention, that the courts of the Contracting State in which the defendant is domiciled are to have jurisdiction, cannot give rise to an interpretation going beyond the cases envisaged by the Convention. 

71. That interpretation is all the more valid in the case of a rule of jurisdiction such as that laid down in point 2 of the first paragraph of Article 8 of the Convention, which enables the policy-holder to sue the defendant in the courts of the Contracting State in which the plaintiff is domiciled. 

72. For the reasons more fully set out in paragraph 50 above, the framers of the Convention demonstrated their hostility towards the attribution of jurisdiction to the courts of the plaintiff's domicile otherwise than in the cases for which it expressly provides. 

73. It follows that Section 3 of Title II of the Convention may not be regarded as applying to the relationship between a reinsured and his reinsurer in connection with a reinsurance contract. 

74. That interpretation is also supported by the Schlosser Report on the Convention of Accession of the Kingdom of Denmark, Ireland and the United Kingdom of Great Britain and Northern Ireland to the Brussels Convention (OJ 1979 C 59, p. 71, 117), according to which '[r]einsurance contracts cannot be equated with insurance contracts. Accordingly, Articles 7 to 12 do not apply to reinsurance contracts. 

75. However, as the Commission rightly pointed out, although the rules of special jurisdiction in matters relating to insurance do not refer to disputes between a reinsured and his reinsurer in connection with a reinsurance contract, such as that at issue in the main proceedings, they are, on the other hand, fully applicable where, under the law of a Contracting State, the policy-holder, the insured or the beneficiary of an insurance contract has the option to approach directly any reinsurer of the insurer in order to assert his rights under that contract as against that reinsurer, for example in the case of the bankruptcy or liquidation of the insurer. In such a situation, the plaintiff is in a weak position compared with the professional reinsurer, so that the objective of special protection inherent in Article 7 et seq. of the Convention justifies the application of the special rules which it lays down. 

76. In the light of all the foregoing, the answer to the second question must be that the rules of special jurisdiction in matters relating to insurance set out in Articles 7 to 12a of the Convention do not cover disputes between a reinsurer and a reinsured in connection with a reinsurance contract. 

Costs 

77. The costs incurred by the French and United Kingdom Governments and by the Commission, which have submitted observations to the Court, are not recoverable. Since these proceedings are, for the parties to the main proceedings, a step in the action pending before the national court, the decision on costs is a matter for that court. 

On those grounds, 

THE COURT (Sixth Chamber),

in answer to the questions referred to it by the Cour d'Appel, Versailles, by judgment of 5 November 1998, hereby rules: 

1. Title II of the Convention of 27 September 1968 on Jurisdiction and the Enforcement of Judgments in Civil and Commercial Matters, as amended by the Convention of 9 October 1978 on the Accession of the Kingdom of Denmark, Ireland and the United Kingdom of Great Britain and Northern Ireland, by the Convention of 25 October 1982 on the Accession of the Hellenic Republic and by the Convention of 26 May 1989 on the Accession of the Kingdom of Spain and the Portuguese Republic, is in principle applicable where the defendant has its domicile or seat in a Contracting State, even if the plaintiff is domiciled in a non-member country. It would be otherwise only in exceptional cases where an express provision of that convention provides that the application of the rule of jurisdiction which it sets out is dependent on the plaintiff's domicile being in a Contracting State. 

2. The rules of special jurisdiction in matters relating to insurance set out in Articles 7 to 12a of that convention do not cover disputes between a reinsurer and a reinsured in connection with a reinsurance contract. 

Moitinho de Almeida Schintgen

Puissochet 

Hirsch

Macken

Delivered in open court in Luxembourg on 13 July 2000. 
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J.C. Moitinho de AlmeidaRegistrar 
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Erich Rösler v. Horst Rottwinkel (Case 241/83), [1985] 1 C.M.L.R. 806
Before the Court of Justice of the European Communities (4th Chamber)
(Presiding, Bosco P.C.; Pescatore, O'Keeffe, Koopmans and Bahlmann JJ.) Sir Gordon Slynn Advocate General.

15 January 1985 [FN1]
Reference from Germany by the Bundesgerichtshof (Supreme Court) under the Protocol to the Judgments Convention.

Full faith and credit. Jurisdiction. Landed property. Holiday lettings.

Article 16 of the EEC Judgments Convention (which grants mandatory exclusive jurisdiction over tenancies of immovable property to the forum situs) applies to any lease of immovable property, even if the lease is for only a short term and relates to the letting of a holiday home. [25]

FN1 The judgment in this case has been translated by us, as the Court's own translation was not available when we went to press. The text of the questions and the Court's actual ruling is taken from the English version published in the Official Journal. The Advocate General's Opinion was in English in the original.--Ed.

Full faith and credit. Jurisdiction. Leases. Disputes.

Article 16 of the EEC Judgments Convention applies to questions concerning the obligations of tenant and landlord under a lease. It does not apply to questions which relate only indirectly to use of the leased property, such as claims for lost holiday enjoyment and travelling expenses. [28]
The Court interpreted Article 16(1) of the EEC Judgments Convention 1968 in the context of a contract made in Germany between two German nationals and residents for the letting for three weeks of a holiday home in Italy owned by one of the parties, the letting going sour because the landlord's enjoyment of his own holiday in part of the Italian villa was spoilt by his tenant's alleged misconduct and breach of the tenancy agreement in the other part of the villa, to the effect that claims for breach of the tenancy agreement could only be heard by Italian courts (in spite of a forum clause giving German courts jurisdiction) but claims for incidental loss such as the cost of the wasted journey and damages for loss of enjoyment could be heard by the German courts.

*807 Representation

Gunter Groppel, of the Bielefeld Bar, for the plaintiff in the written proceedings.
Erich Zimmermann, Legal Adviser to the E.C. Commission, with him for the written proceedings Wolf-Dietrich Krause-Ablass, of the Dusseldorf Bar, for the Commission as amicus curiae.
Written amicus briefs were also submitted by the German Government (by Dr. Christof Bohmer), the Italian Government (by O.Fiumara) and the United Kingdom Government (by J.R.J. Braggins, of the Treasury Solicitor's Department).

The following case was referred to by the Court in its judgment:
1. Sanders v. Van der Putte (73/77), 14 December 1977: [1977] E.C.R. 2383, [1978] 1 C.M.L.R. 331. Gaz: 73/77


The following further case was referred to by the Advocate General:
2. Duijnstee v. Goderbauer (288/82), 15 November 1983: [1983] E.C.R. 3663, [1985] 1 C.M.L.R. 220. Gaz: 288/82

Facts
By a written contract of 19 January 1980 the plaintiff in the main action let to the defendant accommodation in his holiday home at Cannobio in Italy for the period from 12 July to 2 August 1980. The rent for four persons was contractually fixed at 2,625 DM. According to the contract, visitors were not permitted to stay overnight. The charges to be paid by the tenant for electricity, water and gas were to be calculated according to consumption. In addition, there was to be a charge for final cleaning. The parties agreed that the contract would be governed by German law.
The plaintiff spent his holidays in the house at the same time as the defendant.
On 7 January 1981 the plaintiff brought an action before the Landgericht, Berlin, against the defendant for damages and payment of the outstanding supplementary charges. The plaintiff contends that for the entire duration of the holiday the defendant allowed more than four persons to stay in the property. Since there were too many occupants, the septic tank constantly overflowed. This gave rise to intolerable inconvenience due to the smell. The excessive number of occupants, who included a small child, also caused considerable inconvenience from the point of view of noise. There were frequent disputes between the parties on the spot*808 because of the defendant's behaviour. The peace of the plaintiff and his family are said to have been considerably disturbed as a result. Because the plaintiff lost the enjoyment of the holiday, he seeks damages from the defendant on the basis of an actual breach of the lease and repayment of travelling expenses to and from the holiday resort which the plaintiff had incurred in vain. Furthermore he seeks payment of supplementary charges for water, electricity and gas as well as for final cleaning, all pursuant to the lease.
The Landgericht, Berlin, dismissed the application as being inadmissible. It takes the view that, pursuant to Article 16(1) of the EEC Judgments Convention the courts of the Contracting State, which is Italy, have exclusive jurisdiction to decide on the claims for payment submitted to it.
The Kammergericht, Berlin, set aside the Landgericht judgment and remitted the matter to it for reconsideration and a fresh decision. It is of the opinion that Article 16(1) of the Convention does not apply to the claims the subject of the action. According to the Kammergericht, it is doubtful in any case whether the provisions of Article 16(1) apply to leases for holiday homes or apartments. However, even if Article 16(1) of the Convention does not make it possible to distinguish between long and short-term leases the claims made in the present case do not come within the ambit of the provision. Indeed, the claims for damages for breach of the lease and for payment of the supplementary charges under the lease should be considered in isolation from the property leased.
The defendant appealed on a point of law against the Kammergericht judgment to the Bundesgerichtshof, which decided, by order of 5 October 1983, to refer the following questions to the Court of Justice for a preliminary ruling: 
1.Is Article 16(1) of the Convention applicable if a lease concluded between persons resident in the Federal Republic of Germany is for the short letting only of a holiday home located in Italy and the parties to the lease have agreed that German law is to apply? 
2.If Article 16(1) is applicable, does it also apply to actions for damages for breach of the lease, particularly for compensation for lost holiday enjoyment, and for the recovery of supplementary costs payable under the lease?
The order making the reference was received at the Court Registry on 24 October 1984.
The grounds of the Bundesgerichtshof's order contain the following statement. The court making the reference considers that in the present case the conditions for international jurisdiction of the Italian courts pursuant to Article 16(1) of the Convention are not met. Although it is true that, according to its terms, the provision does not distinguish between long-term leases and agreements for the use of holiday accommodation for a short period, nevertheless considerations of expediency indicate that Article 16(1) should in any case not be applied where the lease is*809 only for temporary use of a holiday home, the two parties residing permanently in a country other than that in which the property is situated and having agreed to apply the substantive law of the State in which they reside. The view expressed by the Court in Sanders v. Van der Putte [FN2] (Case 73/77) that the provisions of Article 16 of the Convention should not be interpreted more widely than their objective requires, because exclusive jurisdiction pursuant to Article 16 of the Convention would have the effect of depriving the parties of the choice of forum which they could otherwise make and, in such cases, of bringing them before a court which is not the proper court of the place where either of them resides, also militates in favour of a restrictive interpretation.

FN2 [1977] E.C.R. 2383, [1978] 1 C.M.L.R. 331.

In the present case the objective of Article 16(1) of the Convention should not require the international jurisdiction of the Italian courts. To justify the extension of Article 16(1) of the Convention to tenancies of immovable property, the Court of Justice stated that such contracts are generally governed by special rules and that it would be preferable for those provisions, particularly by reason of their complexity, to be applied only by the courts of the country where they are in force. This objective could not be attained in the case of leases for holiday accommodation because in principle the special provisions relating to tenancies of immovable property which have social objectives would not apply to such contracts.
In cases like the present, Article 16(1) of the Convention should not apply anyhow since the parties agreed, as was their right, to apply the substantive law of a State other than that in which the property is situated. Indeed if this were not the case, the objective of Article 16(1) of the Convention would not be attained because the courts of the State in which the property is situated would, for their part, have to apply foreign law.
Even if it were necessary to accept the principle that contracts relating to holiday accommodation also come within Article 16(1) of the Convention, the referring court is disposed to submit to the international jurisdiction of Article 16(1) of the Convention only claims arising out of the lease which are directly related to the property leased. In spite of the demarcation difficulties which may be anticipated and although the risk of fragmenting competent jurisdiction has not been overlooked, it would appear to be expedient, by reference to the objective of Article 16(1) of the Convention, not to bring within the ambit of the provision all claims which may originate from a lease, but to distinguish between them. Therefore the claim for payment of supplementary charges (cleaning, gas, water and electricity) should not come within Article 16(1) of the Convention. This ought to apply a fortiori where*810 damages are claimed for lost holiday enjoyment and for travel expenses vainly incurred. Indeed, these claims have no connection strictly speaking with the accommodation leased. Likewise, in so far as compensation is claimed for damage caused to articles in the inventory, the leased accommodation as such is not concerned.

Opinion of the Advocate General (Sir Gordon Slynn)

Article 16(1) of the Convention on Jurisdiction and the Enforcement of Judgments in Civil and Commercial Matters provides that 'in proceedings which have as their object rights in, or tenancies of, immovable property' the Courts of the Contracting State in which the property is situated shall have exclusive jurisdiction regardless of domicile. Article 19 requires the Court of any other Contracting State which is seised of a claim which is principally concerned with such a matter to declare of its own motion that it has no jurisdiction.
Mr. Rottwinkel and Mr. Rosler both live in Germany.
By a contract dated 19 January 1980, Mr. Rottwinkel let to Mr. Rosler for three weeks from 12 July 1980 certain parts of a holiday villa in Italy which was furnished though not provided with linen. Mr. Rosler undertook to pay a rent of 2,625 DM for four persons to stay at the house, it being agreed that visitors were not permitted to stay overnight. In addition Mr. Rosler undertook to pay charges of 295 DM and a final charge for cleaning at the end of the letting together with the costs of gas, water, electricity and heating. It was stipulated that Mr. Rosler should comply with the agent's instructions, use the property and the furnishings carefully and pay the costs of any damage. German law was declared to be the law governing the contract, which was executed in Bielefeld whose courts were chosen as having jurisdiction.
Mr. Rottwinkel stayed in the house for his holiday at the same time as Mr. Rosler. As a result of what he alleges happened, Mr. Rottwinkel brought an action in the Landgericht, Berlin, claiming that the terms of the lease had been broken in that more than four people stayed in the property, causing a great deal of noise. They also proved too much for the cesspool which overran, causing a nuisance. In the result, Mr. Rottwinkel's own holiday was spoiled and he claims that the cost of it is recoverable as damages for breach of the agreement. Secondly, Mr. Rottwinkel alleges that some articles were damaged or missing at the end of the period of the letting and thirdly, he claims under the terms of the lease, monies due for gas, electricity, water and for the cleaning of the property.
The Landgericht considered that the action could only be brought in Italy because of the provisions of Article 16 of the Convention; the Kammergericht took the opposite view; on appeal by way of revision, the Bundesgerichtshof was inclined to think that*811 proceedings could be brought in Germany, but asks two questions of this Court pursuant to the Protocol of 3 June 1971 on the interpretation of the Convention by the Court of Justice:
[The Advocate General repeated the questions, and continued:]
At first sight it might seem astonishing that such a dispute as exists here could not be litigated in the Federal Republic; the varying reasons suggested by the parties why it is not caught by Article 16, however, only serve to show that on the present wording of the Article, the question is not so simple.
The German Government and the Commission support the plaintiff in the main action in saying that as a matter of interpretation Article 16(1) does not apply to short holiday lets at all. In the alternative, the German Government contends that, if Article 16 does cover such lettings, it only covers claims for damage to the property let and does not include claims for personal inconvenience suffered as the result of a breach of the contract, nor does it cover a claim for letting charges. The Commission argues, again in the alternative, that, if such lettings do fall within Article 16(1), the only litigation which must go before the court of the situs of the land is that which directly concerns the lettings, such as questions as to the existence or termination of the lease, or defects in or damage to the property let, but it does not include claims for damages for loss of a holiday or for supplementary charges.
On the other hand the United Kingdom Government and the Italian Government consider that it is not possible to distinguish tenancies by their length or purpose; they accept that, as a matter of interpretation, short-term holiday lettings do fall within Article 16.
To avoid the result for which the defendant contends, the United Kingdom Government, however, says that the proper course is to consider not the type of lease but the type of proceedings. The only proceedings covered by Article 16 are those which concern the determination, enforcement, or giving effect to, or the termination of, rights of possession. In this case it is said that the claims are like other claims for damages for breach of contract or for a debt, and bear little direct relationship to the property let. The proper administration of justice does not require that they should be exclusively the province of the courts of the situs.
The Italian Government considers that once it is accepted that short holiday lettings do fall within the Article, claims for charges, even supplementary charges, included in the terms of the lease, fall within Article 16, though it is recognised that a claim for damages for loss of a holiday may be outside the Article.
Although it is clear that Article 16 is a mandatory rule (Case 288/82 Duijnstee v. Goderbauer [FN3]) the Court has already held that,*812 since it deprives the parties of the choice of forum which would otherwise be theirs, and may even require them to litigate in a court which is not that of the domicile of any of them, its provisions 'must not be given a wider interpretation than is required by their objective'. (See Case 73/77 Sanders v. Van der Putte, [FN4] where the Court held that Article 16(1) must not be interpreted as including an agreement to rent under a usufructuary lease a retail business carried on in immovable property rented from a third person by the lessor.)

FN3 [1983] E.C.R. 3663, [1985] 1 C.M.L.R. 220 At Para. [15].

FN4 [1977] E.C.R. 2383, [1978] 1 C.M.L.R. 331.

In the Jenard report on the Convention, the explanation given for adopting an exclusivity rule in relation to disputes regarding immovable property is, partly, that in Germany and Italy the exclusive jurisdiction of the courts of the situs is regarded as a matter of public policy, so that rulings by other courts would neither be recognised nor enforced there, and partly that the interests of the proper administration of justice were thought to be better served by adopting such a rule. The fact that checks and expert enquiries might have to be carried out on the spot, entries have to be made in land registries, and special customary rules be applicable, it was said, makes it much more convenient for the court of the situs to be seised of the case. Tenancies of immovable property in particular are 'usually governed by special legislation' which should preferably be administered only by the courts of the country where it is in force. Moreover 'several States' provide for exclusive jurisdiction in such proceedings. The Committee, therefore, intended Article 16 to 'cover disputes between landlord and tenant over the existence or interpretation of tenancy agreements, compensation for damage caused by the tenant, eviction etc.', but not claims for rent of the property leased.
That difficulties might arise in cases of short lettings or involving claims for damages arising from obligations included in tenancy agreements was recognised by the time that the accession of Denmark, Ireland and the United Kingdom to the Convention was being considered. However, a majority of member-States, it is said, opposed a proposal put forward by the United Kingdom that the Article should be altered so that jurisdiction was not exclusive where litigation involved personal obligations contained in tenancies of immovable property, or where agreements granted a right of possession for a limited period, as where holiday accommodation was the subject matter of a letting. Professor Schlosser's report, on the questions arising on the accession of the three new member-States, shows that the Committee considering the question was not of the same view as the Jenard report as to whether claims for rent were within Article 16(1). It does, however, state that 'the underlying principle of the provision quite clearly does not require*813 its application to short-term agreements for use and occupation such as, for example, holiday accommodation'.
It seems that in many member-States rules of social policy adopted in respect of lettings or accommodation (such as fair rents, periods of notice, supervision by special tribunals) do not apply to short lettings of holiday accommodation. Since special rules and registers may not exist in respect of such lettings and detailed site inspections may not be needed, it can be said, also, that the administration of justice does not necessarily require that such lettings be dealt with by the courts of the country where the property is situated.
Moreover, the convenience of the parties may not necessarily be best served by requiring that the courts of the situs should have exclusive jurisdiction in respect of short holiday lettings, if both parties live in another country. To this extent the principles which generally led the Committee to propose exclusive jurisdiction for disputes as to tenancies of immovable property and rights in rem do not seem to apply to short holiday lettings.
On the other hand, it is clear that the intention, when the Convention was made, was not to confer exclusive jurisdiction in respect of disputes as to rights in rem, or tenancies of immovable property, only for those countries which recognised exclusive jurisdiction as a matter of public order, nor for those countries which have special legislation dealing with the kind of tenancies in question. The rule adopted was to be uniformly applied; it was not to depend on whether the administration of justice in any particular case required that the courts of the situs should have exclusive jurisdiction. Nor does it seem to me that the question was to depend in each case on an assessment of the convenience of the parties, nor an assessment of the risk that injustice might arise in exceptional cases because of the distance of the parties from the courts of the situs and the consequent difficulty and cost of litigation.
The Commission, though in the end supporting the plaintiffs in the main action, clearly recognises the difficulties of creating exceptions to the general words used in the Article. The Commission considers, however, that, since the member-States were not able to agree which leases and claims were covered by Article 16(1), the uncertainty must be removed. It proposes as a guide that the purpose of Article 16 is to protect a specific group of persons, namely tenants of immovable property for whom such property forms an essential part of their livelihood and accordingly, that the letting of accommodation for consideration, particularly furnished holiday accommodation, does not fall within the scope of Article 16(1).
There seems to me very great force in the arguments that short holiday lettings of furnished property should not be the exclusive*814 province of the courts of the situs, particularly if both parties reside in another country, though in some cases even if only one of them does so. The question, however, is not what the member-States could have agreed but what they did agree.
Is it possible on a fair reading of the Article to say that some tenancies, in this case short holiday lettings, are excluded?
The Jenard Report says that the Article 'will include tenancies of dwellings and of premises for professional or commercial use, and agricultural holdings'.
It does not seem to me possible to adopt a clear-cut distinction between tenancies of furnished and tenancies of unfurnished accommodation. Both are of immovable property and usually primarily of immovable property. Nor do I think that the suggested test as to whether a letting is an essential part of a tenant's livelihood is an acceptable one for the purpose of introducing exceptions to the Article. I cannot see as a matter of interpretation of the Article any justification for saying that holiday lettings are excluded, but only holiday lettings. There is no real difference between a short letting to a man on holiday or to one attending a conference or undertaking a short course of study.
Nor does it seem to me that on the present Article there can be fairly read in a distinction between 'short lettings' and 'long lettings', whatever 'short' may mean in this context.
If it were possible to distinguish between a tenancy properly understood and an agreement which only grants a licence to use and occupy property, which is not itself a tenancy, then there would of course be no difficulty about categorising holiday accommodation agreements as being such licences.
However, if, as the Schlosser Report considered, rights in rem have to be defined by the law of the situs, then equally it would seem that what is a tenancy must be decided by the law of the situs (paragraph 168). In the present case it seems that no distinction is drawn in German law between a tenancy and such a licence. The agreement has to be treated as a tenancy and the question proceeds on the basis that there is a tenancy or lease of the accommodation.
Conversely, if 'tenancy' has to be defined as a matter of Community law, it seems difficult to introduce as a matter of interpretation and without clearly expressed words, such a distinction between a licence (which is outside Article 16) and a tenancy, when such a distinction may not exist in the law of several member-States.
Moreover, it is clearly not possible in my view to create an exception, for the purposes of Article 16, by reason of the fact that both parties to the contract were resident or domiciled in a member-State other than that of the situs, that they have specified the forum as being in their own country or specifically agreed that a particular system of law is to govern the contract. Those matters*815 do not seem to me in any way to affect the question as to whether the courts of the situs have exclusive jurisdiction.
In my view, the wording of the Article requires clearly that the first question must be answered in the affirmative.
As to the second question, it is to be noted that exclusive jurisdiction is granted 'in proceedings which have as their object tenancies of immovable property' (in French 'de baux d'immeubles'; in Italian 'di contratti di affitto d'immobili'; in German 'die Miete oder Pacht von unbeweglichen Sachen'). The other language versions seem to indicate that what is covered is litigation the subject matter (rather than 'the object') of which is a tenancy agreement of immovable property rather than one which concerns simply the immovable property itself. In Sanders v. Van der Putte, the Court recognised this when adopting some of the examples of disputes given in the Jenard Report as falling within Article 16--in particular, disputes between lessors and tenants as to the existence or interpretation of leases or to compensation for damage caused by the tenant and to giving up possession of the premises'. Accordingly it seems to me that the argument of the United Kingdom that Article 16(1) does not apply to actions for damages for breach of the lease, but only to proceedings whose objective is 'the determination, enforcement or giving effect to, or the termination of, rights of possession' is too narrow.
I consider that the answer to the first part of the second question is, therefore, that actions for damages for breach of a term of a tenancy agreement can fall within Article 16.
The second part of the second question, dealing with claims for lost holiday enjoyment and the recovery of supplementary costs payable under the lease, raises, however, the more difficult issue as to whether distinctions are to be drawn between different claims for breaches of a tenancy agreement or for monies due under a tenancy agreement.
I read the reference as making it quite clear that the complaints made about the overcrowding, the cesspool and the noise, which it is said spoiled the claimant's holiday, are claims for breach of the lease and not otherwise. If the claim had been put on a basis that the applicant was simply a neighbouring user, not relying on the terms of the lease, then clearly the matter would not fall within Article 16 but that is not the case.
If my reading is correct, it seems to me that the arguments have concentrated too much on the type of damage claimed. It is not in my view possible simply to dismiss the question in issue by saying that the loss of a good holiday and the waste of travel costs by the landlord are so far removed from immovable property that they cannot be within Article 16. What matters, as I see it, is the nature of the breach alleged rather than the damage caused, some of which in the present case may in any event be too remote.
*816 Here two breaches are alleged. The first is a breach of a clause as to the nature of the user of the property (the number of people to be admitted), the second, breach of a clause as to the care to be exercised in the use of the property referred to in the lease.
In my opinion it is not possible to say that proceedings alleging a breach of a clause in a lease specifying the user of immovable property are always outside Article 16. If a house is let as a dwelling, but used as a shop or a factory, or land is let for grazing which is used for arable purposes, proceedings alleging breach of the user clause in the tenancy would in my view be within Article 16(1) and the courts of the situs would have exclusive jurisdiction. A distinction could be drawn between that kind of qualitative breach of user and the quantitative breach of user alleged here, namely using the premises for more people than agreed. For my part, I would not introduce that distinction, firstly, because I do not think that there is a real distinction of principle and, secondly, because it seems to me undesirable to encourage distinctions to be drawn, through litigation, between different breaches of diferent user clauses.
If, here, as I understand it, the damage claimed under this head results wholly or primarily from the breach of user clause. I consider the proceedings to be within Article 16 of the Convention to that extent.
The second head of damages relates to the loss of or damage to property. If the damage is said to have been done to the immovable property, in breach of a term of the lease, the proceedings to that extent fall within Article 16. If the items lost or damaged are chattels provided with the immovable property under the lease the position is more difficult.
It is tempting, in the modest circumstances of this case, to construe Article 16 as being limited to claims for damages to the immovable property, and to accept that claims for damages to the movable property can be litigated elsewhere. If one were drafting a convention de novo there might be arguments for so providing. Such a result would be more convenient where both parties live in the same member-State but one different from that where the land is situated. It has, however, to be borne in mind that such a combination of facts may be less usual than where the owner lives in the same country as the property let. It is also important to bear in mind that claims for damages to property may arise in all types of letting and the issues involved may be more complex than in the present case. A tenancy, not only for residential but also for business, professional and agricultural uses, may well include the provision of movable chattels in respect of which specific obligations are set out in the tenancy agreement. Damage to expensive movable equipment included in a business or agricultural lease may*817 be more conveniently dealt with in the courts of the situs of the immovable property.
On balance, it is my view that if a tenancy of immovable property provides for the supply and use of moveables as a part of the letting, then the tenancy should be treated as one legal transaction, and as falling within Article 16(1). It seems to me wrong to divide up the terms of the agreement between those concerned with immovables and those concerned with moveables so long as the agreement provides for the letting of immovable property. It is artificial, for example, in a case like the present to say that a claim for damage to a door or a fixed bath falls within Article 16(1) but that a claim for damage to a chair provided for use in the property falls outside it.
That leaves the claim for the supplementary charges. The argument that they fall outside Article 16 is based partly on the views of the Jenard Committee (though not the Schlosser Committee) that a claim for rent falls outside Article 16(1). Whether that view is correct has not been fully argued, and since it may one day fall for decision, it is perhaps undesirable to express a concluded view about it.
On what has been argued in this case, I find it very difficult to accept that the Jenard Committee view is right on the present wording of Article 16(1). Just as the primary obligation of the landlord is to make available the property, the primary obligation of the tenant is usually to pay the rent. Most disputes as to immovable property probably concern rent. To exclude rent disputes from Article 16(1) would seem to take away much of its content. I find it difficult to accept that consequence when it is remembered that a primary reason for adopting Article 16(1) was that special legislation in several member-States deals with the letting of immovable property, and that one of the most important aspects of that legislation usually concerns rents. Proceedings involving a dispute as to the liability for rent or for unpaid rent due under an agreement seem to me, on the arguments advanced here, essentially to have as their subject matter a tenancy of immovable property. In this respect I find persuasive a number of the comments made by Dr. Droz in Competence Judiciaire et effets des jugements dans le Marche Commun. [FN5]

FN5 Vol. XIII Bibliotheque de droit international prive at p.101-103 and in particular, para. 153.

It is, of course, possible to distinguish rent from other charges for such matters as gas, electricity and heating and for cleaning the premises, on the basis that these are not part of the property let but are provided for, or in respect of, the property. If these goods and services are provided as an integral part of the letting, I would again not draw a distinction between them. To introduce refinements between what proceedings concerning the different terms of the*818 lease are within, and what are without, Article 16(1) seems to me likely to increase and complicate rather than aid the solution of disputes. In such a case a dispute as to one overall rent for furnished accommodation, where the tenant holds back some rent because the furniture was not adequate, would lead to arguments as to which part of the rent fell within Article 16(1); for a claim for cleaning charges could lead to a dispute as to whether the part withheld related to the cleaning of the walls and floor or the brushing of the carpets and furniture.
Although fully conscious of the inconvenience in a small case of the conclusion I have reached as to the interpretation of Article 16(1), it seems to me that such a result flows from a proper reading of the text, not least since the member-States were not able to reach agreement, at a later stage, that specific exceptions should be introduced in respect of what are called personal obligations or in respect of specific types of letting. The conclusion I have reached also, to my mind, produces a more consistent result overall.
I would accordingly read Article 16 as including all proceedings in respect of tenancies of immovable property albeit those proceedings include or involve claims in respect of movable property included in the letting of immovable property, or charges relating to the use of that property.
It is of course possible that some claims for damages arising out of the use of the property may well fall outside Article 16(1) as not arising under the tenancy agreement itself but under the general law, for example, of nuisance, negligence or malicious damage. In which case they are outwith the Article because they are not part of the tenancy agreement. It does not, however, follow that, because claims under the lease are analogous to other claims under the general law of obligations, they cease to be within Article 16(1) automatically for that reason.
It is also to be borne in mind that by virtue of Article 19 of the Convention a court faced with a claim involving a tenancy agreement is not bound to reject jurisdiction if that claim is not the principal claim in the proceedings, or, as the Jenard report puts it at page 39, 'If an issue which comes within the exclusive jurisdiction of another court is raised only as a preliminary or incidental matter'. It might thus be that in a situation where a package holiday was arranged through a travel agent which included air transport and the use of furnished accommodation that the dispute as to the accommodation might only be an incidental part of the dispute. In such a situation a court would be entitled to rely upon Article 19 of the Convention.
The difficulties revealed by this case may lead the member-States, parties to the Convention, to reconsider whether it would not be desirable to make specific exceptions, e.g. for holiday*819 lettings or other defined categories, to the provisions of Article 16(1). That is not, however, a matter for the Court.
On the present Article, it seems to me that the questions put should be answered on the following lines:
(a) Article 16(1) of the Convention of Brussels 1968 is applicable to a tenancy agreement concluded between persons resident in one member-State for the short letting of a holiday home located in another member-State, even if those persons have agreed that the law of their State of residence is to govern the tenancy agreement.
(b) Article 16(1) applies to proceedings in which claims (i) for damages for breach of such a tenancy agreement and (ii) for the recovery of supplementary costs payable under the tenancy agreement are made.
The costs of the parties to the main proceedings fall to be dealt with by the national court. No order should be made as to the costs of the Federal Republic of Germany and of the United Kingdom and of the Commission.

JUDGMENT

[1] By order of 5 October 1983, received by the Court on 24 October, the Bundesgerichtshof requested the Court to give a preliminary ruling on two questions pursuant to the Protocol of 3 June 1971 on the interpretation by the Court of the Convention of 27 September 1968 on Jurisdiction and Enforcement of Judgments in Civil and Commercial Matters ('the Convention'). The questions relate to the interpretation of Article 16(1) of the Convention.
[2] By a written agreement dated 19 January 1980 Mr. Horst Rottwinkel, the plaintiff in the main action, let accommodation situated in his holiday home at Cannobio, Italy, to Mr. Erich Rosler, the defendant in the main action, for the period from 12 July to 2 August 1980. The rent for four persons was fixed at 2,625 DM. According to the contract, visitors were not permitted to stay overnight. Electricity, water and gas charges were to be paid by the tenant by reference to consumption. Likewise there was to be an additional payment for final cleaning. Furthermore, the parties agreed that the contract should be governed by German law and that Bielefeld would be the place of performance and forum.
[3] The plaintiff spent his holiday in the house at the same time as the defendant.
[4] On 7 January 1981 the plaintiff brought an action in the Landgericht, Berlin, claiming damages from the defendant and payment of the outstanding charges. The plaintiff contends that the defendant accommodated more than four persons in the premises for the entire duration of the holiday. Since there were too many occupants the septic tank overflowed continually. This gave rise to*820 intolerable inconvenience due to the smell. The excessive number of occupants also caused considerable inconvenience from the point of view of noise.
[5] The peace of the plaintiff and his family was considerably disturbed as a result. Because he lost the enjoyment of the holiday the plaintiff seeks damages from the defendant on the basis of actual breach of the lease and repayment of his travel expenses to the holiday resort. In addition he claims payment under the lease of the charges for water, electricity, gas and final cleaning.
[6] The Landgericht, Berlin, dismissed the claim as inadmissible. It took the view that, pursuant to Article 16(1) of the Convention, the courts of the Contracting State in which the property is situated, viz. Italy, have exclusive jurisdiction to decide on the claims for payment referred to it. The Kammergericht, Berlin, set the Landgericht judgment aside and remitted the matter to it for reconsideration and a fresh decision.
[7] The defendant has appealed on a point of law against the Kammergericht judgment to the Bundesgerichtshof.
[8] Finding that the case raises questions of interpretation of the Convention, the Bundesgerichtshof, by order of 5 October 1983, stayed judgment and requested the Court to give a preliminary ruling on the following questions: 
1. Is Article 16(1) of the Convention applicable if a lease concluded between persons resident in the Federal Republic of Germany is for the short letting only of a holiday home located in Italy and the parties to the lease have agreed that German law is to apply? 
2. If Article 16(1) is applicable, does it also apply to actions for damages for breach of the lease, particularly for compensation for lost holiday enjoyment, and for the recovery of supplementary costs payable under the lease?
[9] The plaintiff considers that Article 16(1) of the Convention does not apply to the present case. According to him, the lease is for a short letting of a holiday home which, from the financial viewpoint, resembled a contract for accommodation more than a lease in the strict sense. His claims are primarily for compensation for lost holiday enjoyment and for damage to or loss of movables. Furthermore, the place of performance is in the Federal Republic of Germany. Indeed the lease provided that payment of the rent in particular was to take place in the Federal Republic, where the keys were to be returned. It would not be necessary for the premises to be inspected by the court hearing the claim in order to settle the dispute.
[10] The Government of the Federal Republic of Germany considers that Article 16(1) of the Convention, according to its meaning and purpose, should not be applied to claims arising from short leases. On this point it observes that the Court, in its judgment of 14 December 1977 (Sanders v. Van der Putte, 73/77),*821 [FN6] stated that the same provision must not be more widely interpreted than is required by its objective. The reason for adopting Article 16(1) is said to be primarily that leases of immovables, especially leases of housing accommodation, are affected by provisions which, as a general rule, are complex and are determined by considerations of a social nature, and that the courts of the State where they are in force are best able to apply them. However, this situation does not arise in the case of temporary lettings of a holiday home situated abroad. In this case the interests of the parties do not require that social legislation on leases be applied. In German legislation, for example, the temporary letting of housing accommodation, which would cover the letting of holiday homes, is expressly excluded from social legislation on leases.

FN6 [1977] E.C.R. 2383, [1978] 1 C.M.L.R. 331.

[11] The Government of the Federal Republic of Germany further contends that where the parties have submitted their contractual relationship exclusively to the jurisdiction of the German courts and German law, as in the present case, it would be particularly inappropriate to apply Article 16(1) to leases for holiday homes. The main purpose of connecting proceedings with the court of the place in which the property is situated is to permit the application of mandatory provisions of the lex loci situs, by causing the forum and the proper law to coincide and, ultimately, to simplify procedure, but this aim does not arise in the present case.
[12] A further objective of Article 16(1) is said to be that the lessee of housing accommodation, who is generally the weaker party from a social point of view, should not be further handicapped by the fact that the hearing takes place before a court situated a long way from his place of residence. Again, this aim does not arise with leases of holiday homes because normally the tenant does not reside permanently at the place where the holiday home is situated and has no need of special consideration in the social context.
[13] With regard to the second question, the Government of the Federal Republic of Germany observes that, in the judgment of 14 December 1977 cited above, the Court has already held that considerations specific to leases of immovables explain why exclusive jurisdiction in relation to leases of immovable property strictly so-called is granted to the courts of the country in which the property is situated i.e. particularly jurisdiction in disputes between landlords and tenants relating to the existence or interpretation of leases or repairs of damage caused by the tenant and disputes relating to vacation of the property. According to the rapporteur of the Committee of Experts on the Convention [FN7] the rule of exclusive*822 jurisdiction does not apply to actions concerning the payment of rent alone, because such actions can be considered in isolation from the leased property. This should apply a fortiori to actions for compensation for the indirect damage arising from a breach of contract by one party and which does not relate to the leased property itself. Thus the plaintiff's claims for compensation for lost holiday enjoyment and for the travel expenses which were needlessly incurred do not come within Article 16(1) of the Convention. There could not be exclusive jurisdiction for claims for payment of supplementary charges which form an integral part of the overall rent.

FN7 [1979] O.J. C59/1.

[14] The Government of the United Kingdom considers that the objective of Article 16(1) must be determined by reference to the type of action concerning the immovable property rather than the nature of the lease or other interests in the property. In the present case the plaintiff is not claiming rent but damages for breaches of contract and the resulting loss. The plaintiff's claims do not come within the category of disputes mentioned by the Court in the Sanders v. Van der Putte case. The necessity for the proper administration of justice does not require actions which, as in the present case, concern a breach of the terms of a lease or the resulting loss to be allotted to the exclusive jurisdiction of the courts of the State in which the property is situated. Similar arguments apply to the claim for payment of supplementary charges, particularly those relating to gas, electricity and water consumption and to cleaning. The claims concerning the loss of or damage to articles listed in the inventory do not concern the leased property and should not be considered property within the meaning of Article 16(1) of the Convention. For this provision to apply, the purpose of the proceedings must be to determine, enforce or perform rights of possession or to terminate them.
[15] The Government of the Italian Republic considers that the grounds set out by the national court, viz. that considerations of expediency militate against Article 16(1) being applied in cases where the lease is only for a temporary letting of a holiday home, the two parties residing permanently in a country other than that in which the property is situated and having agreed to apply the substantive law of the State in which they reside, are not such as to exclude application of that provision. The rule laid down by Article 16(1) does not distinguish between long and short lets or between different uses of the property: professional, commercial, agricultural, housing, holiday home etc. The fact that the two parties do not reside in the State where the property is situated is of no consequence. The argument based on the clause relating to application of the law of a member-State other than the State where the property is situated is in fact unacceptable. In any case, at least under certain circumstances (for example, if the purpose of*823 the clause was to frustrate application of the regulations concerning a fair rent in Italy), the clause would not be valid. If it were accepted that an agreement of this kind, incorporated in a jurisdiction clause, is even capable of doing away with the jurisdiction of the court of the State where the property is situated, this would open the way to evasion of the mandatory rules of that State.
[16] With regard to payment of the supplementary charges, it seems to the Government of the Italian Republic that there can be no doubt that these can be related to the lease itself because they constitute a contractual obligation to be performed by the tenant. Exclusive jurisdiction under Article 16(1) should be manifest in the case of proceedings relating to such charges. It would be possible, by means of adroit agreements, to remove such proceedings from the jurisdiction of the court of the State where the property is situated and thereby evade mandatory rules.
[17] The Commission observes that, in certain contracting States, furnished premises in general, and furnished holiday accommodation in particular, expressly or by implication do not come within the material ambit of special regulations for protecting tenants. For these reasons it considers that a letting of accommodation for payment, particularly furnished holiday accommodation, does not come within the ambit of Article 16(1).
[18] Article 16 of the Convention is as follows: 
The following courts shall have exclusive jurisdiction, regardless of domicile: 
1. in proceedings which have as their object rights in rem in, or tenancies of, immovable property, the courts of the Contracting State in which the property is situated; ...
[19] The reason for the exclusive jurisdiction laid down by Article 16(1) in favour of the courts of the Contracting State where the property is situated is the close connection which leases have with the legal system of immovable property and with the provisions, generally of a mandatory nature, regulating its use, such as legislation on rent control and on the protection of tenants' and farmers' rights.
[20] Furthermore Article 16(1) aims to secure rational distribution of powers by giving preference to the court which is competent by reason of its proximity to the location of the property, in that it is more likely to have direct knowledge of the de facto situations connected with the conclusion and performance of leases of immovable property.
[21] The question referred by the Bundesgerichtshof aims to establish whether derogations can be allowed to the general rule of Article 16, in the absence of any indication in the text of the provision, by reason of the particular nature of certain leases, such as short lettings of holiday accommodation.
*824 [22] On this point it should be emphasised, as the Italian Government rightly pointed out, that any derogation from the general rule of Article 16(1) involves the risk of extensions likely to cast doubt on the application of national legislation governing the use of immovable property.
[23] Furthermore, regard must be had to the uncertainty which would be created if this Court allowed derogations from the general rule of Article 16(1), which has the advantage of defining under all circumstances an unambiguous and unquestionable grant of jurisdiction, and in this way fulfils the objective of the Convention, which is to define grants of jurisdiction which are undoubted and foreseeable.
[24] It follows that the provision in question applies to any lease of immovable property, regardless of its particular characteristics.
[25] The reply to the first question should therefore be that Article 16(1) of the Convention applies to any lease of immovable property, even for a limited term and even if it relates only to a letting of a holiday home.
[26] With regard to the second question, it should be observed that the Convention gives exclusive jurisdiction concerning 'tenancies of immovable property'. In its judgment of 14 December 1977 cited above, the Court found that this expression covers disputes between landlords and tenants relating to the existence or interpretation of leases or to repairs of damage caused by the tenant. It should be observed that this list is not exhaustive. The Government of the Italian Republic is correct in contending that disputes relating to payment of rent come within such exclusive jurisdiction. Indeed it would be contrary to one of the objectives of the provision in question, viz. proper application of national legislation concerning leases, to exclude from exclusive jurisdiction disputes which, at least in certain member-States, are governed by special legislative provisions such as the fair rent regulations in Italy.
[27] A lease normally contains provisions concerning the grant of the demised premises to the tenant, use of the property, the landlord's and tenant's respective obligations for maintenance and repair, the term of the lease and surrender of possession of the property to the landlord, the rent and other ancillary expenses to be paid by the lessee such as charges for consumption of water, gas and electricity.
[28] Proceedings concerning the landlord's and tenant's respective obligations under the lease come within the ambit of Article 16(1) of the Convention in relation to 'tenancies of immovable property'. On the other hand proceedings relating only indirectly to the use of the leased property, such as claims for lost holiday enjoyment and travelling expenses, are not within the exclusive jurisdiction referred to by the Article.
*825 [29] Therefore the reply to the second question should be that any proceedings concerning the existence or interpretation of leases, the term of leases, surrender of possesssion of the property to the landlord, repairs of damage caused by the tenant or recovery of rent and other ancillary expenses to be paid by the tenant, such as charges for the consumption of water, gas and electricity are a matter for the exclusive jurisdiction of courts of the State where the property is situated, as provided for by Article 16(1) of the Convention. Proceedings concerning the landlord's and tenant's respective obligations under the lease are within the ambit of this exclusive jurisdiction. On the other hand, proceedings which relate only indirectly to the use of the leased property, such as proceedings concerning lost holiday enjoyment and travelling expenses, are not within the exclusive jurisdiction laid down by the Article.

Costs

[30] The costs incurred by the Governments of the Federal Republic of Germany, the Italian Republic, the United Kingdom and the Commission of the European Communities, which have submitted observations to the Court, are not recoverable. As these proceedings are, so far as the parties to the main proceedings are concerned, in the nature of a step in the matter before the national court, the decision of costs is a matter for that court.

Order

On these grounds, THE COURT (Fourth Chamber) in reply to the questions submitted to it by the Bundesgerichtshof by order of 3 October 1983,
HEREBY RULES:
1. Article 16(1) of the Convention applies to all agreements for the tenancy of immovable property, even those concluded for a limited period and even if they relate only to the letting of a holiday home.
2. Disputes concerning the respective obligations of the landlord or the tenant under a tenancy agreement, and in particular those concerning the existence or interpretation thereof, its duration, delivery up of possession of the immovable property to the landlord, repair of damage caused by the tenant, or recovery of rent and other supplementary charges payable by the tenant, such as water, gas and electricity charges, are within the exclusive jurisdiction, as stipulated in Article 16(1) of the Convention, of the courts of the State in which the property is situated. On the other hand, disputes which concern only indirectly the use of the property let, such as those concerning lost holiday enjoyment or travel*826 expenses do not come within the jurisdiction referred to in that Article.

Hannelore Spitzley v. Sommer Exploitation S.A. (Case 48/84)

JUDGMENT

[1] By order of 3 February 1984, received by the Court on 24 February 1984, the Oberlandesgericht (Regional Court of Appeal) Koblenz requested, pursuant to the Protocol of 3 June 1971 on the interpretation by the Court of Justice of the Convention of 27 September 1968 on Jurisdiction and the Enforcement of Judgments in Civil and Commercial Matters ('the Convention'), a preliminary ruling on questions concerning the interpretation of Articles 17 and 18 of the Convention.
*515 [2] The questions have arisen in the context of an action brought by Sommer Exploitation SA ('Sommer'), which has its registered office at Neuilly (France) and manufactures felt cloth, against Mrs. H. Spitzley, who owns an undertaking in the Federal Republic of German, for payment for certain fabrics purchased from Sommer by Mrs. Spitzley.
[3] In the proceedings before the Landgericht (Regional Court), Koblenz, Mrs. Spitzley did not deny that Sommer's claim was justified. However, she sought to set off against it sums which were said to be owed to her husband, Mr. W. Spitzley, by Sommer.
[4] These sums were said to be owed to Mr. Spitzley by Sommer in respect of commission arising from the performance of a commercial agency agreement concluded in 1976. They were said to have been assigned subsequently to Mrs. Spitzley.
[5] Before the Landgericht, Sommer resisted Mrs. Spitzley's claim for set-off on substantive grounds. In ruling on the main issue, the Court allowed the set-off only as to a limited amount and ordered her to pay the balance of the sum claimed by Sommer.
[6] On appeals by both Mrs. Spitzley and Sommer, the Oberlandesgericht questioned whether the German courts had jursidiction to deal with Mrs. Spitzley's claim for set-off. In this connection it observed that clause VII of the commercial agency agreement between Mr. Spitzley and Sommer contained a provision giving jurisdiction to the courts of the place where Sommer had its registered office, i.e. the French courts, for any dispute arising from the agreement.
[7] In the order making the reference, the Oberlandesgericht emphasised, however, that although the existence and interpretation of the clause seemed to imply that the German courts had no jurisdiction, the conduct of Sommer, which never invoked the clause but, on the contrary, filed a defence on the substance of the set-off, could have amounted to conferring jurisdiction on the German courts in accordance with the rule in Article 18 of the Convention.
[8] Consequently the Oberlandesgericht took the view that it was necessary to refer the following questions to the Court: 
1. If a plaintiff, without raising any objection, enters an appearance in proceedings relating to a claim for a set-off which is not based on the same contract or subject matter as his application and in respect of which there is an agreement conferring exclusive jurisdiction within the meaning of Article 17 of the Convention, does such an appearance set aside any procedural prohibition against setting off arising from that agreement conferring jurisdiction or its interpretation (judgment of the Court of Justice of 9 November 1978 in Case 23/78, Meeth v. Glacetal)? 
2. In the alternative, is the court prevented in such a case from giving judgment in respect of the claim for a set-off by the agreement conferring jurisdiction and the prohibition against setting off *516 contained therein despite the fact that the plaintiff has entered an appearance to the set-off claim without raising any objection?
[9] The Government of the Federal Republic of Germany, the Government of the United Kingdom and the Commission of the European Communities, which have submitted observations pursuant to Article 20 of the Protocol on the Statute of the Court, have all expressed the view that these questions should be answered in the first manner suggested by the national court.
[10] The questions submitted by the national court seek to establish, in substance, whether the effect of 'prorogation' [FN6] of jurisdiction arising pursuant to Article 18 of the Convention, from the defendant entering appearance before a court without disputing the jurisdiction of that court, is produced: 
--when the matter on which the court has no jurisdiction relates, not to the plaintiff's claim, but to the defendant's claim for set-off; 
--when the court has no jurisdiction by reason of a clause conferring jurisdiction which conforms to the requirements of Article 17 of the Convention.

FN6 'Prorogation' is Community jargon, transliterated from the French to describe the selection by the parties of a jurisdiction other than that which is laid down by the law.--Ed.

[11] Article 18 of the Convention provides as follows: 
Apart from jurisdiction derived from other provisions of this Convention, a court of a Contracting State before whom a defendant enters an appearance shall have jurisdiction. This rule shall not apply where appearance was entered solely to contest the jurisdiction, or where another court has exclusive jurisdiction by virtue of Article 16.
[12] Article 17, for its part, provides as follows: 
If the parties, one or more of whom is domiciled in a Contracting State, have, by agreement in writing or by an oral agreement evidenced in writing, agreed that a court or the courts of a Contracting State are to have jurisdiction to settle any disputes which have arisen or which may arise in connection with a particular legal relationship, that court or those courts shall have exclusive jurisdiction. 
Agreements conferring jurisdiction shall have no legal force if they are contrary to the provisions of Article 12 or 15, or if the courts whose jurisdiction they purport to exclude have exclusive jurisdiction by virtue of Article 16. 
If the agreement conferring jurisdiction was concluded for the benefit of only one of the parties, that party shall retain the right to bring proceedings in any other court which has jurisdiction by virtue of this Convention.
[13] It should be observed that these two provisions constitute Section 6 of Title II of the Convention, entitled 'Prorogation of jurisdiction'. Whereas Article 17 deals with the contractual prorogation of jurisdiction, Article 18 is concerned with a tacit prorogation resulting from the defendant's entering appearance before a court without contesting that court's jurisdiction.
*517 [14] The presence of these two provisions indicates that the Convention leaves it to the parties, so far as possible and subject to the limits laid down by Article 17(2) and Article 18, second sentence, to choose the court to which they wish to submit for deciding disputes between them.
[15] Article 18 in particular is based on the idea that the defendant, if he enters appearance before the court before whom the plaintiff has brought his claim and does not contest its jurisdiction, shows his tacit consent to the action being brought before a court other than that designated by the other provisions of the Convention.
[16] The national court asks, firstly, whether Article 18 applies to a case like that before it, i.e. where it is the plaintiff who enters appearance, before the court in which he has brought his own action, on the substance of a claim for set-off by the defendant and for which the court in question would not have jurisdiction.
[17] The doubts expressed on this point by the national court arise from the wording of Article 18. Indeed, this provision refers expressly only to the prorogation of jurisdiction as a result of the defendant entering appearance before the court in which the plaintiff has brought his action.
[18] However, interpretation of Article 18 by reference to the object and the context of that provision, as described above, permits the conclusion that a case such as that referred to by the national court is also within the ambit of Article 18.
[19] Indeed, a plaintiff who, faced with a claim for set-off by the defendant for which the court used by the plaintiff did not have jurisdiction, files a defence on the substance of the claim without disputing that court's jurisdiction, is in a position equivalent to that expressly referred to by Article 18, of a defendant who enters appearance before the court used by the plaintiff and omits to raise any objection concerning the court's jurisdiction.
[20] Consequently it should be held that, in a case like that referred to by the national court, the plaintiff's conduct involves, in conformity with Article 18 of the Convention, a prorogation of jurisdiction in favour of the court dealing with the plaintiff's claim, providing that the other conditions for applying this provision, as set out particularly by the judgment of 24 June 1981 (Elefanten Schuh, Case 150/80), [FN7] are fulfilled.

FN7 [1981] E.C.R. 1671, [1982] 3 C.M.L.R. 1.

[21] Furthermore, as the Government of the United Kingdom has rightly observed, this interpretation meets the requirements of economy of procedure which, as the Court recognised in its decision of 9 November 1978 (Meeth, Case 23/78), [FN8] form the basis of the entire Convention of which Article 18 forms part.

FN8 [1978] E.C.R. 2133, [1979] 1 C.M.L.R. 520 *518 .

[22] The conclusion which has just been reached cannot be called into question by reason of the circumstance, emphasised in the order making the reference, that the defendant's claim for set-off is based on a contract or subject matter other than those which have given rise to the main application. In fact, this circumstance relates to the conditions under which a claim for set-off is admissible and which depend on the statutory provisions in force in the State of the court dealing with the matter.
[23] Secondly, the national court asks whether Article 18 can apply when the court has no jurisdiction because, in relation to the subject matter of the claim for set-off, there is an agreement conferring jurisdiction on the courts of a Contracting State other than that of the court to which the claim has been referred.
[24] On this point it should be observed that, according to the second sentence of Article 18, this rule does not apply where another court has exclusive jurisdiction by virtue of Article 16 of the Convention. Therefore the case referred to by Article 17 is not among the exceptions which Article 18 allows to the rule which it lays down.
[25] As the Court has already said in its judgment of 24 June 1981 cited above (Elefanten Schuh), there are no reasons derived from the general scheme or the objects of the Convention to support the view that the parties to an agreement conferring jurisdiction within the meaning of Article 17 are prevented from submitting their dispute voluntarily to a court other than that specified by the agreement.
[26] It follows that the fact that there is a court on which jurisdiction has been conferred by an agreement in conformity with the terms of Article 17 does not preclude the application of Article 18 if necessary, if the dispute is brought before another court.
[27] Consequently the answers to the questions submitted by the Oberlandesgericht, Koblenz, should be that the court of a Contracting State before which the applicant, without raising any objection, enters an appearance in proceedings relating to a claim for a set-off which is based on a contract or on facts other than that or those on which the claims in his application are founded and in respect of which there is a validly concluded agreement conferring exclusive jurisdiction on the courts of another Contracting State for the purposes of Article 17 of the Convention, has jurisdiction by virtue of Article 18 of the Convention.

Costs

[28] The costs incurred by the Government of the Federal Republic of Germany, the Government of the United Kingdom and the Commission of the European Communities, which have submitted observations to the Court, are not recoverable. As these proceedings are, in so far as the parties to the main proceedings *519 are concerned, in the nature of a step in the action pending before the national court, the decision on costs is a matter for that court.

Order

On these grounds, THE COURT (First Chamber), in answer to the questions referred to it by the Oberlandesgericht Koblenz, by order of 3 February 1984,
HEREBY RULES:
The court of a Contracting State before which the applicant, without raising any objection, enters an appearance in proceedings relating to a claim for a set-off which is based on a contract or on facts other than that or those on which the claims in his application are founded and in respect of which there is a validly concluded agreement conferring exclusive jurisdiction on the courts of another Contracting State for the purposes of Article 17 of the Convention of 27 September 1968 on Jurisdiction and Enforcement of Judgments in Civil and Commercial Matters, has jurisdiction by virtue of Article 18 of that Convention.

(c) Sweet & Maxwell Limited
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Koopmans, O'Keeffe, Bosco, Due, Everling and Chloros JJ.) Sir Gordon Slynn

Advocate General.

24 June 1981
Reference from Belgium by the Cour de Cassation under the Protocol to the EEC
Judgments Convention 1968.


Jurisdiction. Full faith and credit. Forum clause. Entry of appearance.

Under Article 18 of the EEC Judgments Convention 1968 a court will have jurisdiction if the defendant enters an appearance, even if there is a forum agreement pointing to a different court, i.e. Article 17 is subordinate to Article 18. [11]

Jurisdiction. Full faith and credit. Entry of appearance.

A defendant pleading lack of jurisdiction is not to be regarded as submitting to jurisdiction under Article 18 of the EEC Judgments Convention 1968 merely because he pleads on the substantive issue in the alternative. But he must raise his plea to the jurisdiction either prior to the substantive plea or in any event no later than the first submission to the court of his defence. [16]

Jurisdiction. Full faith and credit. Joinder.

Article 22 of the EEC Judgments Convention 1968 does not confer jurisdiction. In particular, it does not give jurisdiction to a court to try an action which is related to another action which is before that court pursuant to the rules of the Convention. It applies only where related actions are brought before courts of two or more contracting States. [19]-[20]

Jurisdiction. Full faith and credit. Forum clause. Language.

A forum clause must, under Article 17 of the EEC Judgments Convention 1968, be evidenced in writing. It is not open to the lex fori to impose its own language requirements to such writing and to deny its effect as a consequence. [29]
The Court interpretedArticles 17, 18 and 22 of the EEC Judgments Convention 1968 in the light of an employment contract between a *2 German company and a Belgian sales agent working in Belgium, the contract (written in German) giving exclusive jurisdiction to German courts and the employee bringing proceedings in Belgian courts, to the effect thatif the defendant entered an appearance he would be deemed to have submitted to the jurisdiction irrespective of the existence of the forum clause, that that would not be so if he simultaneously raised the jurisdiction plea but he must do that no later than submission of his first defence, that jurisdiction could not be acquired by the Belgian court merely because it was legitimately trying another related case between the plaintiff and the Belgian subsidiary of the German company connected with the same dispute, and that the Belgian court could not deny all effect to the forum clause merely because it was not written in Dutch and therefore fell foul of the Belgian language legislation.

Representation

A. McClellan, Legal Adviser to the E.C. Commission, with him H. Van Houtte, of the Brussels Bar, for the Commission as amicus curiae.
A written amicus brief was also submitted by the United Kingdom Government.

The following cases were referred to by the Advocate General:
1. Industrie Tessili Italiana Como v. Dunlop AG (12/76), 6 October 1976: [1976] E.C.R. 1473, [1977] 1 C.M.L.R. 26.
2. Anglo-Iranian Oil Co. Case: [1952] I.C.J.Rep. 89.
3. Ditta Estasis Salotti di Colzani Aimo E Gian-Mario Colzani v. RÜWA Polstereimaschinen (24/76), 14 December 1976: [1976] E.C.R. 1831, [1977] 1 C.M.L.R. 345.
4. Galeries Segoura Sprl v. Firma Rahim Bonakdarian (25/76) , 14 December 1976: [1976] E.C.R. 1851, [1977] 1 C.M.L.R. 361.


The following further cases were referred to in argument:
5. Bundesgerichtshof, 3 March 1976: [1976] R.I.W. 447.
6. CORTE di Cassazione, 23 June 1977 and 10 November 1977 : [1978] Giustizia Civile 4.
7. Arrondissementsrechtbank, Roermond , 31 October 1974: [1975] N.J. no. 405 .
8. Tribunale di Bassano del Grappe , 13 February 1976: EEG-Documentatie no. 36.
9. Tribunale di Pinerolo, 31 March 1976: [1977] R.D.I.P.P. 78.

TABULAR OR GRAPHIC MATERIAL SET FORTH AT THIS POINT IS NOT DISPLAYABLE 

Facts

From February 1970 Mr. Jacqmain, a resident of Schoten (near Antwerp), Belgium, was employed as a sales agent by the German *3 undertaking G. Hoffmann GmbH, now Elefanten Schuh GmbH which has its registered office at Kleve in the Federal Republic of Germany. Mr. Jacqmain, who was sole agent for the Belgian provinces of Antwerp, Brabant and Limburg, in fact worked for the Belgian subsidiary of Elefanten Schuh, Elefant NV, which has its registered office at Genk-Zwartberg in Belgium.
Difficulties arose concerning, inter alia, the assignment of his contract of employment to Elefant NV which led to Elefanten Schuh GmbH to dismiss Mr. Jacqmain without notice on urgent grounds in December 1975.
According to the information contained in the file the contract of employment concluded between Mr. Jacqmain and Hoffmann, which was drafted in German, contained a jurisdiction clause stipulating that the court at Kleve (Federal Republic of Germany) would have exclusive jurisdiction in the event of any dispute.
Mr. Jacqmain brought an action before the Arbeidsrechtbank (Labour Tribunal) Antwerp seeking damages from the two companies payable by them jointly for the breach of the employment contract.
On 26 May 1976 Elefanten Schuh, the first defendant in the action, stated its case as to the subttance of the claim. By a further document lodged on 1 March 1977 it invoked the jurisdiction clause contained in the contract in order to challenge the jurisdiction ratione loci of the Arbeidsrechtbank Antwerp.
The tribunal decided that under the terms of section 627 (9) of the Gerechtelijk Wetboek (Belgian Judicial Code)the claim might be made to 'the court ... of the place designated ... for the pursuance of the occupation'; that it was not contested that the plaintiff pursued his occupation in the service of the first defendant, inter alia, within the territorial jurisdiction of the Arbeidsrechtbank Antwerp and that, under section 630 of the Belgian Judicial Code, no agreement to the contrary between the parties could deprive the plaintiff of the right to bring his claim before that tribunal. The tribunal accordingly rejected the plea as to jurisdiction and ordered the two companies to pay most of the damage claimed.
Whilst acknowledging that under Article 17 of the Brussels Convention of 27 September 1968 the parties may by written agreement derogate from the rules on jurisdiction contained in the Belgian Judicial Code, on appeal the Arbeidshof (Labour Court of Appeal) Antwerp upheld the jurisdiction of the Arbeidsrechtbank Antwerp to entertain the case in pursuance of section 627 (9) of the Belgian Judicial Code.
In the same appeal the Arbeidshof held that, by section 52 (1) of the Royal Decree of 18 July 1966consolidating the laws on the use of languages in administrative matters as well as by section 10 of the Decree of 19 July 1973 governing the use of languages, [FN1] the contract *4 of employment should have been written in Dutch and that section 10 provides that any act or document not written in Dutch is null and void, including therefore, documents which, under the legislation of 18 July 1966 on the use of languages, were already irregular at the time when the decree governing the use of the languages came into force. Consequently the contract of employment written in German was null and void and the clause conferring jurisdiction contained therein was invalid so that Article 17 of the Brussels Convention could not apply.

FN1 [1978] 1 Commercial Laws of Europe 8 (Language at Work Decree 1973, also known as 'The September Decree').--Ed.

The two companies appealed in cassation but the appeal by Elefant NV was declared inadmissible for being out of time.
It appears from the order for reference that as its first submission in cassation Elefanten Schuh GmbH contended that the validity of an agreement conferring exclusive jurisdiction is governed uniformly, as regards all the member-States of the European Economic Community, by Article 17 of the Convention of 27 September 1968 and cannot be affected by rules on labour relations between employers and workers promulgated by a member-State.
The respondent in cassation in turn put forward two grounds for the inadmissibility of that submission.
The first ground for inadmissibility is based on Article 6 (1) of the Brussels Convention according to which where there are several defendants a defendant who is domiciled on the territory of a contracting State may be sued, in another member-State, in the courts for the place where any one of them is domiciled. The Hof van Cassatie (Cour de Cassation) rejected that ground since it did not appear that at the time of the summons one of the original defendants, Elefant NV or Elefanten Schuh GmbH, was domiciled within the territorial jurisdiction of the Arbeidsrechtbank Antwerp.
The second submission of inadmissibility is based on Article 18 of the Brussels Convention which is worded as follows: 
'Apart from jurisdiction derived from other provisions of this Convention, a court of a contracting State before whom a defendant enters an appearance shall have jurisdiction. This rule shall not apply where appearance was entered solely to contest the jurisdiction, or where another court has exclusive jurisdiction by virtue of Article 16'.
Owing to the fact that the appellant in cassation did not challenge the territorial jurisdiction of the Arbeidsrechtbank Antwerp until it lodged its conclusions at the hearing of the tribunal on 1 March 1977, the respondent in cassation, before the Arbeidshof, relied upon section 854 of the Belgian Judicial Code by which the lack of jurisdiction of the court seised of the case should be pleaded before all other objections or defences except when it is a matter of public policy. The referring court held that the rules contained in section 627 (9) of the Judicial Code, concerning the territorial jurisdiction of courts in disputes over contracts of employment, are not a matter *5 of public policy and then raised questions (numbered 1) on the interpretation of the Brussels Convention which are set out below.
The Hof van Cassatie next took the view, of its own motion, that the submission was inadmissible for lack of interest if, as a result of the related nature of the actions, which is not contested, as established by the judgment of the Arbeidshof, the Arbeidsrechtbank Antwerp had jurisdiction to entertain both actions, even if the action by the defendant against the plaintiff, had it been lodged separately, would, pursuant to a valid agreement conferring jurisdiction, have had to be brought before the court of another contracting State.
In this connection the referring court refers to Article 22 of the Brussels Convention, which provides: 
'Where related actions are brought in the courts of different contracting States, any court other than the court first seised may, while the actions are pending at first instance, stay its proceedings. 
A court other than the court first seised may also, on the application of one of the parties, decline jurisdiction if the law of that court permits the consolidation of related actions and the court first seised has jurisdiction over both actions. 
For the purposes of this Article, actions are deemed to be related where they are so closely connected that it is expedient to hear and determine them together to avoid the risk of irreconcilable judgments resulting from separate proceedings'.
With the questions set out below (numbered 2) in mind the national court observes that the third paragraph of Article 22 defines the term 'related' in virtually the same terms as section 30 of the Judicial Code and that the term therefore clearly has the same meaning in both provisions. The finding by the Arbeidshof that the claims are related is therefore also relevant for the application of Article 22 of the Convention.
As regards the submission in cassation itself, the referring court held that the Decree of 19 July 1973 of the Cultuurraad voor Nederlandse Cultuurgemeenschap (Cultural Council for the Dutch Cultural Community), governing the use of languages in relations between employers and employees, [FN2] has application to natural and legal persons having a place of business in the Dutch-speaking area or which employs staff in that area; section 2 of that decree provides that the language to be used in relations between employers and employees shall be Dutch; by section 10 of the decree documents and acts which are not in accordance with the provisions of the decree are void and they shall be so declared by the court of its own motion; accordingly the court may not take cognisance of the content of a document which has been drawn up in a language other than Dutch.

FN2 See note 1.

Thus the submission raises a question on the interpretation of Article 17 of the Brussels Convention which is set out below under 3. That Article is worded as follows: *6 
'If the parties, one or more of whom is domiciled in a contracting State, have, by agreement in writing or by an oral agreement evidenced in writing, agreed that a court or the courts of a contracting State are to have jurisdiction to settle any disputes which have arisen or which may arise in connection with a particular legal relationship, that court or those courts shall have exclusive jurisdiction. 
Agreements conferring jurisdiction shall have no legal force if they are contrary to the provisions of Article 12 or 15, or if the courts whose jurisdiction they purport to exclude have exclusive jurisdiction by virtue of Article 16. 
If the agreement conferring jurisdiction was concluded for the benefit of only one of the parties, that party shall retain the right to bring proceedings in any other court which has jurisdiction by virtue of this Convention.
The Hof van Cassatie stayed the proceedings and put the following questions to the Court of Justice for a preliminary ruling: 
1 
(a) Is Article 18 of the Convention of 27 September 1968 on Jurisdiction and the Enforcement of Judgments in Civil and Commercial Matters applicable if parties have agreed to confer jurisdiction on a court within the meaning of Article 17? 
(b) Is the rule on jurisdiction contained in Article 18 applicable if the defendant has not only contested jurisdiction but has in addition made submissions on the action itself? 
(c) If it is, must jurisdiction then be contested in limine litis?

2 

(a) In application of Article 22 of the Convention can related actions which, had they been brought separately, would have had to be brought before courts of different contracting States, be brought simultaneously before one of those courts, provided that the law of that court permits the consolidation of related actions and that court has jurisdiction over both actions? 
(b) Is that also the case if the parties to one of the disputes which have given rise to the actions have agreed, in accordance with Article 17 of the Convention, that a court of another contracting State is to have jurisdiction to settle that dispute? 
3. Does it conflict with Article 17 of the Convention to rule that an agreement conferring jurisdiction on a court is void if the document in which the agreement is contained is not drawn up in the language which is prescribed by the law of a contracting State upon penalty of nullity and if the court of the State before which the agreement is relied upon is bound by that law to declare the document to be void of its own motion?'

Opinion of the Advocate General (Sir Gordon Slynn)

This case was referred to the Court by the Hof van Cassatie, Brussels by order dated 9 June 1980 in accordance with Article 3 of the Protocol of 3 June 1971 on the Interpretation of the Convention of 27 September 1968 on Jurisdiction and the Enforcement of Civil and Commercial Judgments ('the Convention' ). It concerns three Articles of the Convention: Articles 17 and 18, on prorogation of jurisdiction; and Article 22, on the consolidation of related actions.
*7 The appellant in the proceedings before the court making the reference, Elefanten Schuh GmbH, is a company incorporated under German law. I refer to the appellant as 'the Germany company' . It maintains its registered office in Kleve and is engaged in the shoe business. The respondent, Pierre Jacqmain, lives in Schoten in Belgium.
On 1 February 1970 the German company engaged Mr. Jacqmain as its commercial representative in Belgium (other than the provinces of Luxembourg, Namur and Hainaut). This Court has not seen the contract of employment but it is common ground that this was written in German and that it provided that any disputes arising thereunder would fall within the exclusive jurisdiction of the courts of Kleve in Germany.
From some time in 1974 Mr. Jacqmain's basic salary was paid by Elefant NV, the appellant's Belgian associate which I refer to as 'the Belgian company'. From the end of 1974 the Belgian company paid his commission also. From 1 September 1975, he worked under the authority, direction and control of the Belgian company. In December 1975 he was dismissed without notice.
Mr. Jacqmain then instituted proceedings against the German and the Belgian companies in the Arbeidsrechtbank at Antwerp. He put his claim under Belgian law. He sought damages for the termination of his contract under section 20 [FN3] of the Royal Decree of 20 July 1955, [FN4] and compensation for the extinction of his franchise pursuant to section 15 of the Act of 30 July 1963, [FN5] together with cost of living increases, interest, pay for annual and public holidays and reimbursement of telephone charges.

FN3 The Advocate General in fact used the word 'Article' to translate the French and Dutch 'Article ' and 'Artikel'. We are changing this to 'section' in accordance with our established house style and in the interests of clarity (national legislation: 'section'; treaties, international and Community legislation and national constitutions: 'Article'; not legally binding as private contractual texts: 'clause').--Ed.

FN4 Moniteur Belge, 3-4 October 1955.

FN5 Moniteur Belge, 7 August 1963.

The German company contended that the Arbeidsrechtbank was without jurisdiction, in view of the choice of forum clause in the contract of employment. The tribunal rejected this argument, basing its rejection on sections 627 (9) and 630 of the Belgian Judicial Code. The former confers exclusive jurisdiction in labour disputes on the court or tribunal for the place in which the enterprise in question conducts its business or in which the relevant professional or commercial activity is conducted. The latter provides that any agreement contrary to section 627 shall be null and void.
The Arbeidsrechtbank also rejected an argument, advanced by the Belgian company, that Mr. Jacqmain's contract was with the German company alone. Citing many authorities, it took the view that under Belgian law any person under whose authority, direction or control *8 an employee works, for reward, is treated as a party to his contract of employment; and concluded that in the circumstances of the case the German and the Belgian companies shared liability jointly and severally. It awarded Mr. Jacqmain damages amounting to 3,064,160 Bfr. plus interest, together with ancillary relief.
The two companies appealed to the Arbeidshof at Antwerp, where they relied again on the choice of forum clause in the contract of employment. That court accepted that Article 17 of the Convention authorises the parties to a written contract to confer jurisdiction on a court of a contracting State, even in the face of sections 627 (9) and 630 of the Belgian Judicial Code. Nevertheless, it dismissed the companies' contention that the Belgian courts had no jurisdiction. It found that the written contract of employment between Mr. Jacqmain and the appellant was void because it did not comply with sections 5 and 10 of a Decree made by the Cultural Council of the Dutch-speaking Community governing the use of languages on 19 July 1973. [FN6] Section 5 provides that employers of any persons working in the Dutch-speaking areas of Belgium shall use the Dutch language in all documents addressed to their staff or prescribed by law (including, it seems, contracts of employment). Section 10 provides that any document which fails to comply with the foregoing provisions shall be null and void. On the substance of the case, the court upheld the judgment of the Arbeidsrechtbank, with only a minor modification.

FN6 [1978] 1 C.L.E. 8.

The two companies sought to appeal further to the Hof van Cassatie. That court ruled that the Belgian company's appeal was inadmissible because it was out of time.
The Hof van Cassatie was of the opinion, in favour of the German company, that a clause in a contract whereby the parties agree to submit disputes to a particular court could not be affected by rules adopted by a member-State concerning relations between employers and employees, since Article 17 of the Convention of 27 September 1968 applied in a uniform manner in all contracting States.
It was, however, contended on behalf of Mr. Jacqmain that the Arbeidsrechtbank at Antwerp had jurisdiction under Article 18 of the Convention because the appellant had entered an appearance before that tribunal for the purpose of making submissions both on jurisdiction and on the substance of the case.
Furthermore, Mr. Jacqmain's representative questioned whether it was open to the German company to invoke the choice of forum clause, since the proceedings were originally instituted against two companies, one of which (the Belgian company) was not a party to the contract in which that clause was contained. It was suggested that, since the proceedings against the Belgian company were admissible, Mr. Jacqmain could rely, as against the German company, on Article 22 of the Convention. This envisages that whenever related *9 actions are brought in courts of different contracting States, any court other than the one first seised may decline jurisdiction if the law of its State permits the consolidation of related actions and the court first seised has jurisdiction over both actions. Belgian law, specifically sections 566 and 634 of the Judicial Code, permits the consolidation of related actions.
In the light of the issues raised the Hof van Cassatie referred to this Court six questions. The first reads as follows:
'1 (a) Is Article 18 of the Convention of 27 September 1968 on Jurisdiction and the Enforcement of Judgments in Civil and Commercial Matters applicable if the parties have agreed to confer jurisdiction on a court within the meaning of Article 17?'
Articles 17 and 18, so far as relevant to this case read as follows:
17. 'If the Parties, one or more of whom is domiciled in a contracting State, have, by agreement in writing or by an oral agreement evidenced in writing, agreed that a court or the courts of a contracting State are to have jurisdiction to settle any disputes which have arisen or which may arise in connection with a particular legal relationship, that court or those courts shall have exclusive jurisdiction.
Agreements conferring jurisdiction shall have no legal force if they are contrary to the provisions of Article 12 or 15, or if the courts whose jurisdiction they purport to exclude have exclusive jurisdiction by virtue of Article 16.
18. Apart from jurisdiction derived from other provisions of this Convention, a court of a contracting State before whom a defendant enters an appearance shall have jurisdiction. This rule shall not apply where appearance was entered solely to contest the jurisdiction, or where another court has exclusive jurisdiction by virtue of Article 16'.
The Commission and the Government of the United Kingdom, contend in their observations to this Court, that this question must be answered in the affirmative. I am of the same opinion.
It seems to me that the opening words of Article 18 'apart from' in the English version, outre les cas in the French version, clearly indicate that a basis of jurisdiction is being established by the Article which is additional to those derived from the provisions of the Convention. It is not limited to situations where jurisdiction is not otherwise derived from the Convention. The German and Italian versions I believe to give the same indication.
The jurisdiction established by Article 18 is stated not to apply where another court has exclusive jurisdiction under Article 16. There is no such express reservation in respect of Article 17 and I can see no reason to imply one. One would not expect Articles 17 and 18 to be mutually exclusive and in the alternative, since they represent two ways in which a party may consent to jurisdiction, the one by contract, the other by the act of entering an appearance.
That this is the right approach to the interpretation of the *10 Convention may, as is suggested in the observations submitted to the Court, receive support from the fact that, in a number of bilateral conventions between member-States which are specified in the observations, it is assumed or accepted that the entry of appearance by a defendant may confer jurisdiction even where the parties have agreed to submit their disputes to another forum. It is my understanding that this principle is also accepted in the national laws of many, if not all, of the member-States.
The second question posed by the Hof van Cassatie reads as follows:
'Is the rule on jurisdiction contained in Article 18 applicable if the defendant has not only contested jurisdiction but has in addition made submissions on the action itself?'
This question appears to arise from the fact, as I understand it to be, that in the Dutch, as in the German and the Italian, versions the second sentence of Article 18 contains words to the same effect as in the English version, namely that jurisdiction is not conferred if appearance is entered 'solely to contest the jurisdiction' . These words would suggest that the defendant must have entered appearance for no other purpose than to contest the jurisdiction. If there is an additional, albeit a subsidiary purpose, then the first sentence of Article 18 continues to apply. On the other hand the French text reads: Cette règle n'est pas applicable si la comparution a pour objet de contester la compétence. There is no equivalent of the word 'solely'. I understand that the Irish text is to the same effect. It can, of course, be argued that properly construed these words in the French version produce the same result and that the intention is that the appearance must be entered only to contest the jurisdiction. I am not satisfied that this is necessarily so.
This Court has already observed that the Brussels Convention must be interpreted having regard both to its principles and objectives and to its relationship with the EEC Treaty (see, e.g. Case 12/76, Tessili v. Dunlop. ) [FN7]Where there is doubt about the specific words used, and where there is or may be a divergence between the different versions of the Convention it is clearly right to have regard to the objects and purposes of the Convention.

FN7 [1976] E.C.R. 1473, [1977] 1 C.M.L.R. 26 At Para. [9].

It would seem to be contrary to the spirit and intention of the Convention to place difficulties in the way of litigants. Substantial difficulties can arise in practice if a defendant is limited to entering an appearance on the question of jurisdiction alone. If he fails on that issue, he may deprive himself of the chance of contesting the claim against him on the merits or even on other procedural grounds. He cannot rely on those, either, if proceedings for enforcement of the judgment against him are begun in the State where he is or where he has assets, since Article 28 of the Convention provides, subject to *11 exceptions, that the jurisdiction of the court of the State in which judgment is given may not be reviewed. Moreover cases can arise in which the jurisdictional point is complex but the point on the merits is short. It would seem an unattractive result that a defendant who desires to contest the jurisdiction should be barred from raising a point on the merits which could speedily be dealt with if he failed on jurisdiction. This is particularly so in a case where a defendant desires to secure property seised or threatened with seizure, not least in the commercial field. It is no less unattractive a result that a court which concludes in the course of argument that it does not have jurisdiction should be required to take jurisdiction merely because a defendant has, in entering an appearance, raised a subsidiary point on the merits or some other procedural objection.
English law takes a stricter view on this question, as I understand it, than the law of certain other contracting States where a defendant is not necessarily to be taken to have submitted to the jurisdiction merely because he advances arguments on the merits. There must be knowingly a conscious acceptance of jurisdiction. I refer to, without repeating, the extracts from commentaries included in the observations of the United Kingdom Government.
It is perhaps right to observe that the International Court of Justice took a similar view to that more generally adopted by member-States when it was called upon to decide, in accordance with general principles of law, whether the Iranian Government should be taken to have conferred jurisdiction on the Court by submitting to it for decision several questions which were not objections to its jurisdiction. The Court ruled that 'the principle of forum prorogatum, if it could be applied to the present case, would have to be based on some conduct or statement of the Government of Iran which involves an element of consent regarding the jurisdiction of the Court'. [FN8]

FN8 Anglo-Iranian Oil Company Case [1952] I.C.J. Rep. 89 At 113-114.

In my opinion the answer to the second question is that a court of a contracting State does not obtain jurisdiction, by virtue of Article 18 of the Convention, if the defendant enters an appearance for the purpose of contesting that jurisdiction, but avails himself of the opportunity of raising a subsidiary point on the merits of the case. So long as the initial purpose is to protest the jurisdiction, the defendant does not forfeit the right to object by raising arguments on the merits in the alternative.
The Hof van Cassatie asks the Court to answer its third question only if the second is answered in the affirmative:
If it is, must jurisdiction be contested in limine litis?
On the one hand, it is clear that the Convention does not regulate matters of procedure. In principle, therefore, the lex fori must determine the stage and manner in which any plea is to be raised. *12 M. Jenard made this point explicitly in his Report. [FN9] Indeed, the contracting States' laws on this point differ quite considerably. For instance, section 854 of the Belgian Judicial Code, as I understand it, requires the defendant to take any objection to jurisdiction in limine; whereas the German Code of Civil Procedure enables him to take the objection at any stage before the first oral hearing. The Brussels Convention does not set out to harmonise such rules.

FN9 [1979] O.J. C59/1At P. 38.

On the other hand, it must be acknowledged that the second sentence of Article 18, by its very wording, requires that the appearance be entered for the purpose of contesting the Court's jurisdiction. It cannot be maintained that the appearance was entered for that purpose when the jurisdiction was challenged after the appearance was made. Furthermore, a defendant who raises the plea at a late stage can scarcely contend that his arguments, directed to the merits of the case, were subsidiary or alternative to the issue of jurisdiction. It follows, if my opinion on the second question be accepted, that such a defendant would forfeit his right to plead to the jurisdiction. He would be met with the objection that his previous appearance amounted to a voluntary submission.
These considerations are not difficult to reconcile. The second sentence of Article 18 presupposes, in my view, that the defendant's object in the entry of an appearance was to contest the jurisdiction. Accordingly the jurisdiction must be challenged no later than the date when the appearance is made. But it is for the lex fori to determine what constitutes an appearance.
The fourth and fifth questions posed by the Hof van Cassatie read as follows:
(a) 'In application of Article 22 of the Convention can related actions which, had they been brought separately, would have had to be brought before the courts of different contracting States, be brought simultaneously before one of those courts, provided that the law of that court permits the consolidation of related actions and that court has jurisdiction over both actions?
(b) Is that also the case if the parties to one of the disputes which has given rise to the actions have agreed, in accordance with Article 17 of the Convention, that a court of another contracting State is to have jurisdiction to settle that dispute?'
As the Government of the United Kingdom has observed, the wording of these questions gives rise to some difficulty. It is not merely that the first begins with the presumption that the actions, if brought separately, would have had to be brought in courts of different contracting States, and ends with the presumption that a single court has jurisdiction over both actions. That obstacle could, perhaps, be overcome by reading the final proviso as a reference to national law which 'permits the consolidation of related actions and *13 thereby invests the court with jurisdiction over both actions'. The central difficulty, to my mind, is the fact that both questions ask the Court whether Article 22 permits the assumption of jurisdiction in specified circumstances.
Article 22, however, is not concerned with the assumption of jurisdiction in related actions. For the rules on that subject one must refer to Article 6. Article 22 is concerned with the circumstances in which one court may stay proceedings or decline jurisdiction in favour of another, 'the court first seised'. It does not seem reasonable to infer from the wording of these questions that the Hof van Cassatie requires guidance on the circumstances in which it may stay proceedings or decline jurisdiction in favour of the courts of Kleve, or any 'court first seised'; for nothing in the file suggests that the courts of any contracting State other than Belgium have been seised of the case: rather the contrary.
While this Court is, of course, free to read questions with such modifications of wording as may be necessary to enable it to perform its function, it seems to me that it would not be appropriate in the present case to consider the relationship between Articles 6 and 17 of the Convention, since Article 6 is not referred to in the questions. In these circumstances it seems to me that the right course is to say that the fourth and fifth questions call for no answer in this case.
By its final question the Hof van Cassatie asks:
'Does it conflict with Article 17 of the Convention to rule that an agreement conferring jurisdiction on a court is void if the document in which the agreement is contained is not drawn up in the language which is prescribed by the law of the contracting State upon penalty of nullity and if the court of the State before which the agreement is relied upon is bound by that law to declare the document to be void of its own motion'.
The Court has already made clear that Article 17 imposes on the court before which the matter is brought the duty of examining, first, whether the clause conferring jurisdiction upon it was in fact the subject of consensus which must be clearly and precisely demonstrated. It has also indicated certain criteria which may establish, or which are necessary to establish, that there has been an agreement in writing or evidenced by writing. (See e.g.Case 24/76 Estassis Salotti v. R.Ü.W.A. [FN10] and Case 25/76 Galeries Segoura Sprl v. Bonakdarian. [FN11] In so far as conditions are prescribed in the Convention they must be interpreted independently of any particular national law. However, as was said by Capotorti A.G. in his opinion in Case 25/76, [FN12] 'All this is, of course, without prejudice to national requirements in other respects, whether of form or substance, which do not come within the ambit of the Convention rules subject to Community *14 interpretation' . The question in the present case, as I see it, is which national law decides those other requirements as to whether there is a valid agreement.

FN10 [1976] E.C.R. 1831, [1977] 1 C.M.L.R. 345.

FN11 [1976] E.C.R. 1851, [1977] 1 C.M.L.R. 361.

FN12 At p. 1868 (E.C.R.), 369 (C.M.L.R.).

One possibility is the national law of the forum in which proceedings are brought, being a forum other than that specified in writing upon which a defendant relies to challenge jurisdiction. As a general proposition it does not seem to me that that can be right. Such law may have no connection whatever with the agreement reached and the forum may have been chosen by a plaintiff simply because such national law would, if applied, render null the agreement relied upon. Another possibility is that the forum in which proceedings are brought should apply its own rules of private international law to choose the national law appropriate to determine the question. This clearly has more attraction since it seeks to choose a law which has a connection with the agreement alleged. It does, however, produce the result that different laws may be chosen by the courts of different contracting States because of the different rules which they apply under their own conflict of laws rules. This is contrary to that maximum degree of legal certainty for those engaged in civil and commercial transactions across the borders of contracting States upon which M. Jenard lays emphasis in his report on the Convention. It is also contrary to the principle stated by Capotorti A.G. in the opinion [in Estasis Salotti] cited previously namely that
'it is clearly important that there should be uniform treatment in all member-States of private parties between whom there exist agreements assigning jurisdiction; this purpose would not be served if reference were made to this or that substantive law applicable to the form of instruments according to the private international law of each member-State'. [FN13]

FN13 At p. 1845 (E.C.R.) , 349 (C.M.L.R.).

The United Kingdom Government proposes a compromise solution --namely that if there is a separate agreement conferring jurisdiction, or an agreement conferring jurisdiction which is part of a wider contract, but which can be severed from it, then the court before which the question arises should decline jurisdiction so long as the formalities specified by Article 17 are satisfied. I find this difficult to accept partly because such an approach does not identify the national law which is to decide issues as to validity other than those subject to the formal rules set out in Article 17 itself. It also opens up questions which can be difficult, and as to which different courts might reach different opinions, as to whether the jurisdiction clause is 'clearly severable'. It leaves a residuary category where the jurisdiction clause is left to stand or fall with the validity of the contract as a whole, to be determined in accordance with the conflict of laws rules of the forum first seised of the question. This militates against that 'principle of uniformity which the Convention seeks *15 to establish' to which Capotorti A.G. refers in another context in his opinion in the Segoura case. [FN14]

FN14 At p. 1868 (E.C.R.), 369 (C.M.L.R.).

In my opinion, having regard to the objects and purposes of the Convention, Article 17 is to be read as implicitly laying down the rule that where a particular forum is referred to in writing, in what is alleged to be, or to be evidence of, a valid agreement, the law of that forum must decide whether the agreement is valid. Only in this way can any principle of uniformity be satisfied.
I do not consider that this view is vitiated by an argument that it is anticipating the Convention on the Law Applicable to Contractual Obligations opened for signature on 19 June 1980 [FN15] which provides in Article 8 (1) that 'the existence and the validity of a contract, or of any term of a contract, shall be determined by the law which would govern it under this Convention if the contract or term were valid' , although that Convention is not dealing with the choice of jurisdiction clauses. Nor is the argument vitiated by the fact that it produces the same result as that set out in the draft of the Hague Convention on for contractuel: pour toutes les questions non reglées par les dispositions de la présente Convention ... l'accord d'election de for est régi par la loi interne de l'Etat du tribunal élu. [FN16]

FN15 [1980] O.J. L266/1.

FN16 'For all questions not governed by the provisions of this Convention ... the choice of forum agreement shall be governed by the domestic law of the State of the chosen forum' [1964] IV Actes et documents de la conférence de droit international privé de la Haye 10e Session 18.

A further question arises as to which court decides the validity of the agreement under the national law of the named forum. One possibility is that the court in which the question is raised should immediately refer the matter to the named forum for decision under its own national law. There are advantages in this but I do not consider that it is right. It seems to me that the court seised of the challenge of jurisdiction must itself decide the validity of the agreement (other than in relation to the provisions as to form specified in Art. 17 itself) under the national law of the named forum. If it decides that under such law the agreement is valid it will, subject to jurisdiction being established in some other way under the Convention, refer the dispute at that stage. If it decides that the agreement is invalid it will continue to adjudicate upon the dispute.
It is to be noted that Article 27 of the Convention permits the non-recognition of a judgment if such recognition is contrary to public policy in the State in which recognition is sought. There is no reference to ordre public in that section of the Convention dealing with exclusive jurisdiction. It seems to me that the court seised of the question as to whether there is a valid agreement is not entitled to refuse to give effect to it if it decides that the agreement is valid under the domestic law of the forum named. Once the judgment has been given by the nominated forum ordre public may become relevant *16 if the successful party seeks to enforce the judgment in another contracting State, including the State in which the question was first raised; but it is not an issue to be raised at an earlier stage.
For these reasons I am of the opinion that the Hof van Cassatie's questions should be answered as follows:
1.
(a) Article 18 of the Convention of 27 September 1968 on Jurisdiction and the Enforcement of Judgments in Civil and Commercial Matters applies although the parties have agreed to confer jurisdiction on a court within the meaning of Article 17.
(b) The rule on jurisdiction contained in Article 18 of the Convention applies whenever the defendant manifests by his appearance before the Court his submission to its jurisdiction. It is for the national court to determine as a question of fact whether the defendant has done so. A defendant's act in advancing arguments on the substance of the action does not necessarily indicate that he has submitted to the jurisdiction, if these arguments are alternative to his primary submission that the court has no jurisdiction.
(c) To exclude the rule contained in the first sentence of Article 18 the Court must be satisfied that a defendant entered an appearance to contest the jurisdiction even if he adds submissions in the alternative. It is not sufficient that the defendant decides to protest the jurisdiction at a later stage. It is for national law to determine what constitutes an entry of appearance, what evidence establishes, and what procedure must be followed to establish, that the defendant did enter an appearance to contest the jurisdiction.
3. A court of one contracting State is not entitled to disregard an agreement, satisfying the conditions of Article 17 and valid under the law of the State chosen for the forum, conferring exclusive jurisdiction in relation to a dispute on the courts of another contracting State on the ground that such an agreement is void by the law of the first such State.

JUDGMENT

[1] By judgment dated 9 June 1980 which was received at the Court on 24 June 1980 the Cour de Cassation (Court of Cassation) of Belgium referred to the Court for a preliminary ruling under the Protocol of 3 June 1971 on the Interpretation by the Court of Justice of the Convention of 27 September 1968 on Jurisdiction and the Enforcement of Judgments in Civil and Commercial Matters several questions as to the interpretation of Articles 17, 18 and 22 of that Convention.
*17 [2] Those questions were put in the context of an appeal in cassation against a judgment of the Arbeidshof Antwerpen (Labour Court of Appeal, Antwerp) ordering Elefanten Schuh GmbH, a company incorporated under German law, and Elefant NV, a company incorporated under Belgian law, to pay jointly the sum of 3,120,597 Bfr. together with interest to Mr. Pierre Jacqmain for having, inter alia, dismissed Mr. Jacqmain without notice.
[3] It appears from the papers placed before the Court that in 1970 Mr. Jacqmain was employed as a sales agent by the German company Hoffmann GmbH which subsequently adopted the name Elefanten Schuh GmbH; however, he actually worked in Belgium, in particular in the provinces of Antwerp, Brabant and Limburg, on instructions which he received from the Belgian subsidiary of that undertaking, Elefant NV. The main action arose as a result of difficulties which occurred in 1975 between Mr. Jacqmain and the two companies concerning details of the transfer of the contract of employment from the German company to the Belgian company.
[4] Mr. Jacqmain brought an action in the Arbeidsrechtbank Antwerpen (Labour Tribunal, Antwerp) against the two companies. The defendant companies appeared before that court and by their first submissions they contested the substance of the applications lodged against them. In further submissions lodged nine months later the German company claimed that the Arbeidsrechtbank did not have jurisdiction on the ground that the contract of employment contained a clause stipulating that the court at Kleve in the Federal Republic of Germany was to have exclusive jurisdiction in the event of any dispute. The Arbeidsrechtbank dismissed that objection. It took the view that such a clause could not derogate from section 627 of the Belgian Judicial Code which in disputes of this kind provides that the court of the place where the occupation is pursued is to have jurisdiction.
[5] The Arbeidshof Antwerpen, to which an appeal from the judgment of the Arbeidsrechtbank was made, considered that pursuant to Article 17 of the Brussels Convention of 27 September 1968 the parties to the contract of employment could confer territorial jurisdiction on the court of Kleve by agreeing in writing to derogate from the rules on territorial jurisdiction contained in the Belgian Judicial Code . However, the Arbeidshof held that the German company could not rely on the jurisdiction clause on the ground that the contract of employment had to be written in Dutch by virtue of section 10 of the Decree of 19 July 1973 governing the use of languages in relations between employers and employees, adopted by the Cultuurraad voor Nederlandse Cultuurgemeenschap (Cultural Council for the Netherlands Cultural Community). [FN17] The Arbeidshof took the view that section 10, which provides that any act or document not written *18 in Dutch is null and void, applies to documents drawn up before the decree entered into force. Consequently the contract of employment, drawn up in German, was null and void and the clause conferring jurisdiction contained therein was invalid.

FN17 [1973] Moniteur Belge 10089, [1978] 1 Commercial Laws of Europe 8.

[6] The appeal in cassation lodged against the judgment of the Arbeidshof by the Belgian company was declared inadmissible by the Hof van Cassatie (Court of Cassation). As the appeal in cassation lodged by the German company concerned the validity of the jurisdiction clause in particular the Hof van Cassatie decided in view of Article 17 of the Brussels Convention to put three questions to the Court of Justice.

Question 1 

[7] Question 1 is worded as follows: 
1 
(a) Is Article 18 of the Convention of 27 September 1968 on Jurisdiction and the Enforcement of Judgments in Civil and Commercial Matters applicable if parties have agreed to confer jurisdiction on a court within the meaning of Article 17? 
(b) Is the rule on jurisdiction contained in Article 18 applicable if the defendant has not only contested jurisdiction but has in addition made submissions on the action itself? 
(c) If it is, must jurisdiction then be contested in limine litis?
[8] Articles 17 and 18 form Section 6 of Title II of the Convention which deals with prorogation [FN18] of jurisdiction; Article 17 concerns jurisdiction by consent and Article 18 jurisdiction implied from submission as a result of the defendant's appearance. The first part of the question seeks to determine the relationship between those two types of prorogation.

FN18 This term, which is not known to English law and would appear to be a transliteration from the French Prorogation, is in fact well established in Scots law, where it means: 'the extension of the jurisdiction of a judge or court to causes which do not properly come within it'.--Ed.

[9] In the first sentence, Article 18 of the Convention lays down the rule that a court of a contracting State before whom a defendant enters an appearance is to have jurisdiction and in the second sentence it provides that that rule is not to apply where appearance was entered solely in order to contest the jurisdiction, or where another court has exclusive jurisdiction by virtue of Article 16 of the Convention.
[10] The case envisaged in Article 17 is not therefore one of the exceptions which Article 18 allows to the rule which it lays down. Moreover neither the general scheme nor the objectives of the Convention provide grounds for the view that the parties to an agreement conferring jurisdiction within the meaning of Article 17 are prevented from voluntarily submitting their dispute to a court other than that stipulated in the agreement.
*19 [11] It follows that Article 18 of the Convention applies even where the parties have by agreement designated a court which is to have jurisdiction within the meaning of Article 17.
[12] The second and third parts of the question envisage the case in which the defendant has appeared before a court within the meaning of Article 18 but contests the jurisdiction of that court.
[13] The Hof van Cassatie first asks if Article 18 has application where the defendant makes submissions as to the jurisdiction of the court as well as on the substance of the action.
[14] Although differences between the different language versions of Article 18 of the Convention appear when it is sought to determine whether, in order to exclude the jurisdiction of the court seised, a defendant must confine himself to contesting that jurisdiction, or whether he may on the contrary still achieve the same purpose by contesting the jurisdiction of the court as well as the substance of the claim, the second interpretation is more in keeping with the objectives and spirit of the Convention. In fact under the law of civil procedure of certain contracting States a defendant who raises the issue of jurisdiction and no other might be barred from making his submissions as to the substance if the court rejects his plea that it has no jurisdiction. An interpretation of Article 18 which enabled such a result to be arrived at would be contrary to the right of the defendant to defend himself in the original proceedings, which is one of the aims of the Convention.
[15] However, the challenge to jurisdiction may have the result attributed to it by Article 18 only if the plaintiff and the court seised of the matter are able to ascertain from the time of the defendant's first defence that it is intended to contest the jurisdiction of the court.
[16] The Hof van Cassatie asks in this regard whether jurisdiction must be contested in limine litis. For the purposes of interpreting the Convention that concept is difficult to apply in view of the appreciable differences existing between the legislation of the contracting States with regard to bringing actions before courts of law, the appearance of defendants and the way in which the parties to an action must formulate their submissions. However, it follows from the aim of Article 18 that if the challenge to jurisdiction is not preliminary to any defence as to the substance it may not in any event occur after the making of the submissions which under national procedural law are considered to be the first defence addressed to the court seised.
[17] Therefore the answer to the second and third parts of question 1 should be that Article 18 of the Convention must be interpreted as meaning that the rule on jurisdiction which that provision lays down does not apply where the defendant not only contests the court's jurisdiction but also makes submissions on the substance of the action, provided that, if the challenge to jurisdiction *20 is not preliminary to any defence as to the substance, it does not occur after the making of the submissions which under national procedural law are considered to be the first defence addressed to the court seised.

Question 2 

[18] Question 2 is as follows: 
2 
(a) In application of Article 22 of the Convention, can related actions which, had they been brought separately, would have had to be brought before courts of different contracting States, be brought simultaneously before one of those courts, provided that the law of that court permits the consolidation of related actions and that court has jurisdiction over both actions? 
(b) Is that also the case if the parties to one of the disputes which have given rise to the actions have agreed, in accordance with Article 17 of the Convention, that a court of another contracting State is to have jurisdiction to settle that dispute?
[19] Article 22 of the Convention is intended to establish how related actions which have been brought before courts of different member-States are to be dealt with. It does not confer jurisdiction; in particular, it does not accord jurisdiction to a court of a contracting State to try an action which is related to another action of which that court is seised pursuant to the rules of the Convention.
[20] The answer to question 2 should therefore be that Article 22 of the Convention applies only where related actions are brought before courts of two or more contracting States.

Question 3 

[21] The final question is worded as follows: 
3 Does it conflict with Article 17 of the Convention to rule that an agreement conferring jurisdiction on a court is void if the document in which the agreement is contained is not drawn up in the language which is prescribed by the law of a contracting State upon penalty of nullity and if the court of the State before which the agreement is relied upon is bound by that law to declare the document to be void of its own motion?
[22] From that wording it appears that the Hof van Cassatie is solely concerned with the validity of an agreement conferring jurisdiction which is rendered void by the national legislation of the court seised as having been written in a language other than that prescribed by that legislation.
[23] Article 17 stipulates that the agreement conferring jurisdiction must take the form of an agreement in writing or an oral agreement evidenced in writing.
[24] According to the Report on the Convention submitted to the governments of the contracting States at the same time as the draft *21 Convention those formal requirements were inserted out of the concern not to impede commercial practice, yet at the same time to cancel out the effects of clauses in contracts which might go unread, such as clauses in printed forms for business correspondence or in invoices, if they were not agreed to by the party against whom they operate. For those reasons jurisdiction clauses should be taken into consideration only if they are the subject of a written agreement, and that implies the consent of all the parties. Furthermore, the draftsmen of Article 17 were of the opinion that, in order to ensure legal certainty, the formal requirements applicable to agreements conferring jurisdiction should be expressly prescribed.
[25] Article 17 is thus intended to lay down itself the formal requirements which agreements conferring jurisdiction must meet; the purpose is to ensure legal certainty and that the parties have given their consent.
[26] Consequently contracting States are not free to lay down formal requirements other than those contained in the Convention. That is confirmed by the fact that the second paragraph of Article 1 of the Protocol annexed to the Convention expressly prescribes special requirements of form with regard to persons domiciled in Luxembourg.
[27] When those rules are applied to provisions concerning the language to be used in an agreement conferring jurisdiction they imply that the legislation of a contracting State may not allow the validity of such an agreement to be called in question solely on the ground that the language used is not that prescribed by that legislation.
[28] Moreover, any different interpretation would run counter to Article 17 of the Convention the very purpose of which is to enable a court of a contracting State to be chosen by agreement where that court, if not so chosen, would not normally have jurisdiction. That choice must therefore be respected by the courts of all the contracting States.
[29] Consequently, the answer to question 3 must be that Article 17 of the Convention must be interpreted as meaning that the legislation of a contracting State may not allow the validity of an agreement conferring jurisdiction to be called in question solely on the ground that the language used is not that prescribed by that legislation.

Costs

[30] The costs incurred by the Government of the United Kingdom and the Commission of the European Communities, which have submitted observations to the Court, are not recoverable. Since the proceedings are, in so far as the parties to the main action are concerned, a step in the action pending before the national court, the decision on costs is a matter for that court.

Order

*22 On those grounds, THE COURT, in answer to the questions referred to it by the Hof van Cassatie by judgment of 9 June 1980,
HEREBY RULES:
1. Article 18 of the Convention of 27 September 1968 on Jurisdiction and the Enforcement of Judgments in Civil and Commercial Matters applies even where the parties have by agreement designated a court which is to have jurisdiction within the meaning of Article 17 of that Convention.
2. Article 18 of the Convention of 27 September 1968 must be interpreted as meaning that the rule on jurisdiction which that provision lays down does not apply where the defendant not only contests the court's jurisdiction but also makes submissions on the substance of the action, provided that, if the challenge to jurisdiction is not preliminary to any defence as to the substance, it does not occur after the making of the submissions which under national procedural law are considered to be the first defence addressed to the court seised.
3. Article 22 of the Convention of 27 September 1968 applies only where related actions are brought before courts of two or more contracting States.
4. Article 17 of the Convention of 27 September 1968 must be interpreted as meaning that the legislation of a contracting State may not allow the validity of an agreement conferring jurisdiction to be called in question solely on the ground that the language used is not that prescribed by that legislation.

(c) Sweet & Maxwell Limited
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CERTIORARI TO THE CIRCUIT COURT OF APPEALS 
FOR THE SECOND CIRCUIT 
Syllabus 
1. A federal district court has power to dismiss an action at law pursuant to the doctrine of forum non conveniens -- at least where its jurisdiction is based on diversity of citizenship and the state courts have such power. Pp. 330 U. S. 502-509, 330 U. S. 512.

2. A resident of Virginia brought an action in a federal district court in New York City against a Pennsylvania corporation qualified to do business in both Virginia and New York (where it had designated agents to receive service of process) to recover damages for destruction of plaintiff's public warehouse and its contents in Virginia by fire resulting from defendant's negligence. The court had jurisdiction (based solely on diversity of citizenship), and the venue was correct, but all events in litigation had taken place in Virginia, most of the witnesses resided there, and both state and federal courts in Virginia were available to plaintiff and were able to obtain jurisdiction of defendant. Applying the doctrine of forum non conveniens, the court dismissed the suit.

Held: it did not abuse its discretion in doing so. Pp. 330 U. S. 509-512.

3. Important considerations in the application of the doctrine of forum non conveniens, from the standpoint of litigants, are relative ease of access to sources of proof, availability of compulsory process for attendance of unwilling witnesses, cost of obtaining attendance 
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of willing witnesses, possibility of view of the premises if that be appropriate, and all other practical problems that make trial of a case easy, expeditious, and inexpensive. P. 330 U. S. 508.

4. Considerations of public interest in applying the doctrine include the undesirability of piling up litigation in congested centers, the burden of jury duty on people of a community having no relation to the litigation, the local interest in having localized controversies decided at home, and the unnecessary injection of problems in conflict of laws. Pp. 330 U. S. 508-509.

153 F.2d 883, reversed.

Applying the doctrine of forum non conveniens, a district court dismissed a tort action in New York arising out of events occurring in Virginia. 62 F.Supp. 291. The Circuit Court of Appeals reversed. 153 F.2d 883. This Court granted certiorari. 328 U.S. 830. Reversed, p. 330 U. S. 512.

MR. JUSTICE JACKSON delivered the opinion of the Court.

The questions are whether the United States District Court has inherent power to dismiss a suit pursuant to the doctrine of forum non conveniens and, if so, whether that power was abused in this case.

The respondent-plaintiff brought this action in the Southern District of New York, but resides at Lynchburg, Virginia, where he operated a public warehouse. He alleges that the petitioner-defendant, in violation of the ordinances of Lynchburg, so carelessly handled a delivery of gasoline to his warehouse tanks and pumps as to cause 
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an explosion and fire which consumed the warehouse building to his damage of $41,889.10, destroyed merchandise and fixtures to his damage of $3,602.40, caused injury to his business and profits of $20,038.27, and burned the property of customers in his custody under warehousing agreements to the extent of $300,000. He asks judgment of $365,529.77, with costs and disbursements, and interest from the date of fire. The action clearly is one in tort.

The petitioner-defendant is a corporation organized under the laws of Pennsylvania, qualified to do business in both Virginia and New York, and it has designated officials of each state as agents to receive service of process. When sued in New York, the defendant, invoking the doctrine of forum non conveniens, claimed that the appropriate place for trial is Virginia, where the plaintiff lives and defendant does business, where all events in litigation took place, where most of the witnesses reside, and where both state and federal courts are available to plaintiff, and are able to obtain jurisdiction of the defendant.

The case, on its merits, involves no federal question, and was brought in the United States District Court solely because of diversity in citizenship of the parties. Because of the character of its jurisdiction and the holdings of and under Erie Railroad Co. v. Tompkins, 304 U. S. 64, the District Court considered that the law of New York as to forum non conveniens applied, and that it required the case to be left to Virginia courts. [Footnote 1] It therefore dismissed.

The Circuit Court of Appeals disagreed as to the applicability of New York law, took a restrictive view of the application of the entire doctrine in federal courts, and, one judge dissenting, reversed. [Footnote 2] The case is here on certiorari. 328 U.S. 830. 
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I

It is conceded that the venue statutes of the United States permitted the plaintiff to commence his action in the Southern District of New York, and empower that court to entertain it. [Footnote 3] But that does not settle the question whether it must do so. Indeed, the doctrine of forum non conveniens can never apply if there is absence of jurisdiction or mistake of venue.

This Court, in one form of words or another, has repeatedly recognized the existence of the power to decline jurisdiction in exceptional circumstances. As formulated by Mr. Justice Brandeis, the rule is:

"Obviously, the proposition that a court having jurisdiction must exercise it is not universally true -- else the admiralty court could never decline jurisdiction on the ground that the litigation is between foreigners. Nor is it true of courts administering other systems of our law. Courts of equity and of law also occasionally decline, in the interest of justice, to exercise jurisdiction where the suit is between aliens or nonresidents, or where, for kindred reasons, the litigation can more appropriately be conducted in a foreign tribunal."

Canada Malting Co., Ltd. v. Paterson Steamships, Ltd., 285 U. S. 413, 285 U. S. 422-423.

We later expressly said that a state court "may, in appropriate cases, apply the doctrine of forum non conveniens." Broderick v. Rosner, 294 U. S. 629, 294 U. S. 643; Williams v. North Carolina, 317 U. S. 287, 317 U. S. 294, n. 5. Even where federal rights binding on state courts under the Constitution are sought to be adjudged, this Court has sustained state courts in a refusal to entertain a litigation between a nonresident and a foreign corporation or between two foreign corporations. Douglas v. New York, N.H. & H. R. Co., 279 U. S. 377; Anglo-American Provision Co. v. 
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Davis Provision Co. No. 1, 191 U. S. 373. It has held the use of an inappropriate forum in one case an unconstitutional burden on interstate commerce. Davis v. Farmers' Cooperative Equity Co., 262 U. S. 312. On substantially forum non conveniens grounds, we have required federal courts to relinquish decision of cases within their jurisdiction where the court would have to participate in the administrative policy of a state. Railroad Commission v. Rowan & Nichols Oil Co., 311 U. S. 570; Burford v. Sun Oil Co., 319 U. S. 315; but cf. Meredith v. Winter Haven, 320 U. S. 228. And, most recently, we decided Williams v. Green Bay & Western R. Co., 326 U. S. 549, in which the Court, without questioning the validity of the doctrine, held it had been applied in that case without justification. [Footnote 4]

It is true that, in cases under the Federal Employers' Liability Act, we have held that plaintiff's choice of a forum cannot be defeated on the basis of forum non conveniens. But this was because the special venue act under which those cases are brought was believed to require it. Baltimore & Ohio R. Co. v. Kepner, 314 U. S. 44; Miles v. Illinois Central R. Co., 315 U. S. 698. Those decisions do not purport to modify the doctrine as to other cases governed by the general venue statutes. 
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But the court below says that

"The Kepner case . . . warned against refusal of jurisdiction in a particular case controlled by congressional act; here, the only difference is that congressional act, plus judicial interpretation (under the Neirbo case), spells out the result."

153 F.2d at 885. The Federal Employers' Liability Act, however, which controlled decision in the Kepner case, specifically provides where venue may be had in any suit on a cause of action arising under that statute. What the court below refers to as "congressional act, plus judicial interpretation" is the general statute of venue in diversity suits, plus our decision that it gives the defendant "a personal privilege respecting the venue, or place of suit, which he may assert, or may waive at his election," Neirbo Co. v. Bethlehem Shipbuilding Corp., Ltd., 308 U. S. 165, 308 U. S. 168. The Federal Employers' Liability Act, as interpreted by Kepner, increases the number of places where the defendant may be sued, and makes him accept the plaintiff's choice. The Neirbo case is only a declaration that, if the defendant, by filing consent to be sued, waives its privilege to be sued at its place of residence, it may be sued in the federal courts at the place where it has consented to be sued. But the general venue statute plus the Neirbo interpretation do not add up to a declaration that the court must respect the choice of the plaintiff, no matter what the type of suit or issues involved. The two, taken together, mean only that the defendant may consent to be sued, and it is proper for the federal court to take jurisdiction, not that the plaintiff's choice cannot be questioned. The defendant's consent to be sued extends only to give the court jurisdiction of the person; it assumes that the court, having the parties before it, will apply all the applicable law, including, in those cases where it is appropriate, its discretionary judgment as to whether the suit should be entertained. In all cases in which the doctrine of forum non conveniens comes into 
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play, it presupposes at least two forums in which the defendant is amenable to process; the doctrine furnishes criteria for choice between them.

II

The principle of forum non conveniens is simply that a court may resist imposition upon its jurisdiction even when jurisdiction is authorized by the letter of a general venue statute. These statutes are drawn with a necessary generality, and usually give a plaintiff a choice of courts, so that he may be quite sure of some place in which to pursue his remedy. But the open door may admit those who seek not simply justice, but perhaps justice blended with some harassment. A plaintiff sometimes is under temptation to resort to a strategy of forcing the trial at a most inconvenient place for an adversary, even at some inconvenience to himself.

Many of the states have met misuse of venue by investing courts with a discretion to change the place of trial on various grounds, such as the convenience of witnesses and the ends of justice. [Footnote 5] The federal law contains no such express criteria to guide the district court in exercising its power. But the problem is a very old one affecting the administration of the courts as well as the rights of litigants, and, both in England and in this country, the common law worked out techniques and criteria for dealing with it. [Footnote 6] 
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Wisely, it has not been attempted to catalogue the circumstances which will justify or require either grant or denial of remedy. The doctrine leaves much to the discretion of the court to which plaintiff resorts, and experience has not shown a judicial tendency to renounce one's own jurisdiction so strong as to result in many abuses. [Footnote 7]

If the combination and weight of factors requisite to given results are difficult to forecast or state, those to be considered are not difficult to name. An interest to be considered, and the one likely to be most pressed, is the private interest of the litigant. Important considerations are the relative ease of access to sources of proof; availability of compulsory process for attendance of unwilling, and the cost of obtaining attendance of willing, witnesses; possibility of view of premises, if view would be appropriate to the action, and all other practical problems that make trial of a case easy, expeditious, and inexpensive. There may also be questions as to the enforceability of a judgment if one is obtained. The court will weigh relative advantages and obstacles to fair trial. It is often said that the plaintiff may not, by choice of an inconvenient forum, "vex," "harass," or "oppress" the defendant by inflicting upon him expense or trouble not necessary to his own right to pursue his remedy. [Footnote 8] But, unless the balance is strongly in favor of the defendant, the plaintiff's choice of forum should rarely be disturbed.

Factors of public interest also have place in applying the doctrine. Administrative difficulties follow for courts when litigation is piled up in congested centers instead of being handled at its origin. Jury duty is a burden that ought not to be imposed upon the people of a community 

Page 330 U. S. 509

which has no relation to the litigation. In cases which touch the affairs of many persons, there is reason for holding the trial in their view and reach, rather than in remote parts of the country where they can learn of it by report only. There is a local interest in having localized controversies decided at home. There is an appropriateness, too, in having the trial of a diversity case in a forum that is at home with the state law that must govern the case, rather than having a court in some other forum untangle problems in conflict of laws, and in law foreign to itself.

The law of New York as to the discretion of a court to apply the doctrine of forum non conveniens, and as to the standards that guide discretion is, so far as here involved, the same as the federal rule. Murnan v. Wabash Ry. Co., 246 N.Y. 244, 158 N.E. 508; Wedemann v. United States Trust Co.. 258 N.Y. 315, 179 N.E. 712; see Gregonis v. Philadelphia & Reading Coal & Iron Co., 235 N.Y. 152, 139 N.E. 223. It would not be profitable therefore to pursue inquiry as to the source from which our rule must flow.

III

Turning to the question whether this is one of those rather rare cases where the doctrine should be applied, we look first to the interests of the litigants.

The plaintiff himself is not a resident of New York, nor did any event connected with the case take place there, nor does any witness with the possible exception of experts live there. No one connected with that side of the case save counsel for the plaintiff resides there, and he has candidly told us that he was retained by insurance companies interested presumably because of subrogation. His affidavits and argument are devoted to controverting claims as to defendant's inconvenience, rather than to showing that the present forum serves any convenience 
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of his own, with one exception. The only justification for trial in New York advanced here is one rejected by the district court and is set forth in the brief as follows:

"This Court can readily realize that an action of this type, involving as it does a claim for damages in an amount close to $400,000, is one which may stagger the imagination of a local jury which is surely unaccustomed to dealing with amounts of such a nature. Furthermore, removed from Lynchburg, the respondent will have an opportunity to try this case free from local influences and preconceived notions which make it difficult to procure a jury which has no previous knowledge of any of the facts herein."

This unproven premise that jurors of New York live on terms of intimacy with $400,000 transactions is not an assumption we easily make. Nor can we assume that a jury from Lynchburg and vicinity would be "staggered" by contemplating the value of a warehouse building that stood in their region, or of merchandise and fixtures such as were used there, nor are they likely to be staggered by the value of chattels which the people of that neighborhood put in storage. It is a strange argument on behalf of a Virginia plaintiff that the community which gave him patronage to make his business valuable is not capable of furnishing jurors who know the value of the goods they store, the building they are stored in, or the business their patronage creates. And there is no specification of any local influence, other than accurate knowledge of local conditions, that would make a fair trial improbable. The net of this is that we cannot say the District Court was bound to entertain a provincial fear of the provincialism of a Virginia jury. That leaves the Virginia plaintiff without even a suggested reason for transporting this suit to New York. 
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Defendant points out that not only the plaintiff, but every person who participated in the acts charged to be negligent, resides in or near Lynchburg. It also claims a need to interplead an alleged independent contractor which made the delivery of the gasoline and which is a Virginia corporation domiciled in Lynchburg, that it cannot interplead in New York. There also are approximately 350 persons residing in and around Lynchburg who stored with plaintiff the goods for the damage to which he seeks to recover. The extent to which they have left the community since the fire and the number of them who will actually be needed is in dispute. The complaint alleges that defendant's conduct violated Lynchburg ordinances. Conditions are said to require proof by firemen and by many others. The learned and experienced trial judge was not unaware that litigants generally manage to try their cases with fewer witnesses than they predict in such motions as this. But he was justified in concluding that this trial is likely to be long, and to involve calling many witnesses, and that Lynchburg, some 400 miles from New York, is the source of all proofs for either side, with possible exception of experts. Certainly to fix the place of trial at a point where litigants cannot compel personal attendance and may be forced to try their cases on deposition is to create a condition not satisfactory to court, jury, or most litigants. Nor is it necessarily cured by the statement of plaintiff's counsel that he will see to getting many of the witnesses to the trial, and that some of them "would be delighted to come to New York to testify." There may be circumstances where such a proposal should be given weight. In others, the offer may not turn out to be as generous as defendant or court might suppose it to be. Such matters are for the District Court to decide in exercise of a sound discretion.

The court likewise could well have concluded that the task of the trial court would be simplified by trial in Virginia. 
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If trial was in a state court, it could apply its own law to events occurring there. If in federal court by reason of diversity of citizenship, the court would apply the law of its own state in which it is likely to be experienced. The course of adjudication in New York federal court might be beset with conflict of laws problems all avoided if the case is litigated in Virginia, where it arose.

We are convinced that the District Court did not exceed its powers or the bounds of its discretion in dismissing plaintiff's complaint and remitting him to the courts of his own community. The Circuit Court of Appeals took too restrictive a view of the doctrine as approved by this Court. Its judgment is

Reversed.
MR. JUSTICE REED and MR. JUSTICE BURTON dissent. They do not set out the factual reasons for their dissent, since the Court's affirmance of Koster v. Lumbermens Mutual casualty Co., 330 U. S. 518, would control.

[Footnote 1]

Gilbert v. Gulf Oil Corp., 62 F.Supp. 291.

[Footnote 2]

Gilbert v. Gulf Oil Corp., 153 F.2d 883.

[Footnote 3]

See 28 U.S.C. § 112; Neirbo Co. v. Bethlehem Shipbuilding Corp., Ltd., 308 U. S. 165.

[Footnote 4]

The doctrine did not originate in federal, but in state, courts. This Court, in recognizing and approving it by name, has never indicated that it was rejecting application of the doctrine to law actions which had been an integral and necessary part of evolution of the doctrine. And cf. Slater v. Mexican National R. Co., 194 U. S. 120. Wherever it is applied in courts of other jurisdictions, its application does not depend on whether the action is at law, Collard v. Beach, 93 App.Div. 339, 87 N.Y.S. 884; Murnan v. Wabash Ry. Co., 246 N.Y. 244, 158 N.E. 508; Jackson & Sons v. Lumbermen's Mutual Casualty Co., 86 N.H. 341, 168 A. 895; or in equity, Langfelder v. Universal Laboratories, 293 N.Y. 200, 56 N.E.2d 550; Egbert v. Short, 2 Ch. 250. See footnote 1, Koster v. (American) Lumbermens Mutual Casualty Co., post, 330 U. S. 518.

[Footnote 5]

See Foster, Place of Trial -- Interstate Application of Intrastate Methods of Adjustment, 44 Harv.L.Rev. 41, 47, 62.

[Footnote 6]

See Logan v. Bank of Scotland, [1906] 1 K.B. 141; cf. La Societe du Gaz de Paris v. La Societe Anonyme de Navigation "Les Armateurs Francais," [1926] Sess.Cas. (H.L.) 13. Collard v. Beach, 93 App.Div. 339, 87 N.Y.S. 884; Jackson & Sons v. Lumbermen's Mutual Casualty Co., 86 N.H. 341, 168 A. 895; see Pietraroia v. New Jersey & Hudson R. & Ferry Co., 197 N.Y. 434, 91 N.E. 120; Great Western Railway Co. of Canada v. Miller, 19 Mich. 305.

[Footnote 7]

See Dainow, The Inappropriate Forum, 29 Ill.L.Rev. 867, 889.

[Footnote 8]

See Blair, The Doctrine of Forum Non Conveniens in Anglo-American Law, 29 Col.L.Rev. 1.

MR. JUSTICE BLACK, dissenting.

The defendant corporation is organized under the laws of Pennsylvania, but is qualified to do business and maintains an office in New York. Plaintiff is an individual residing and doing business in Virginia. The accident in which plaintiff alleges to have been damaged occurred in Lynchburg, Virginia. Plaintiff brought this action in the Federal District Court in New York. Section 11 of the Judiciary Act of 1789, 1 Stat. 78, carried over into the Judicial Code, § 24, 28 U.S.C. § 41(1), confers jurisdiction upon federal district courts of all actions at law between citizens of different states. The Court does not suggest that the federal district court in New York lacks jurisdiction under this statute, or that the venue was improper in this case. 28 U.S.C. § 112. Cf. 308 U. S. v. 
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Bethlehem Shipbuilding Corp., 308 U. S. 165. But it holds that a district court may abdicate its jurisdiction when a defendant shows to the satisfaction of a district court that it would be more convenient and less vexatious for the defendant if the trial were held in another jurisdiction. Neither the venue statute nor the statute which has governed jurisdiction since 1789 contains any indication or implication that a federal district court, once satisfied that jurisdiction and venue requirements have been met, may decline to exercise its jurisdiction. Except in relation to the exercise of the extraordinary admiralty and equity powers of district courts, this Court has never before held contrary to the general principle that

"the courts of the United States are bound to proceed to judgment and to afford redress to suitors before them in every case to which their jurisdiction extends. They cannot abdicate their authority or duty in any case in favor of another jurisdiction."

Hyde v. Stone, 20 How. 170, 61 U. S. 175, quoted with approval in Chicot County v. Sherwood, 148 U. S. 529, 148 U. S. 534. See also Dennick v. Railroad Co., 103 U. S. 11; Baltimore & O. R. Co. v. Kepner, 314 U. S. 44; Evey v. Mexican Cent. R. Co., 81 F. 294. [Footnote 2/1] Never until today has this Court held, in actions for money damages for violations of common law or statutory rights, that a district court can abdicate its statutory duty to exercise its jurisdiction for the alleged convenience of the defendant to a lawsuit. Compare Slater v. Mexican National R. Co., 194 U. S. 120.

For reasons peculiar to the special problems of admiralty and to the extraordinary remedies of equity, the courts exercising admiralty and equity powers have been permitted 
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at times to decline to exercise their jurisdiction. Canada Malting Co. v. Paterson S.S. Co., 285 U. S. 413; Rogers v. Guaranty Trust Co., 288 U. S. 123; cf. Williams v. Green Bay & W. R. Co., 326 U. S. 549. This exception is rooted in the kind of relief which these courts grant and the kinds of problems which they solve. See Meredith v. Winter Haven, 320 U. S. 228, 320 U. S. 235; Burford v. Sun Oil Co., 319 U. S. 315, 319 U. S. 333 n. 29. Courts of equity developed to afford relief where a money judgment in the common law courts provided no adequate remedy for an injured person. [Footnote 2/2] From the beginning of equitable jurisdiction up to now, the chancery courts have generally granted or withheld their special remedies at their discretion, and "courts of admiralty . . . act upon enlarged principles of equity." O'Brien v. Miller, 168 U. S. 287, 168 U. S. 297. But this Court has, on many occasions, severely restricted the discretion of district courts to decline to grant even the extraordinary equitable remedies. Meredith v. Winter Haven, supra, and cases there cited, 320 U.S. at 320 U. S. 234-235. Previously, federal courts have not generally been allowed the broad and indefinite discretion to dispose even of equity cases solely on a trial court's judgment of the relative convenience of the forum for the parties themselves. For a major factor in these equity decisions has been the relative ability of the forum to shape and execute its equitable remedy. Cf. Rogers v. Guaranty Trust Co., supra. 
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No such discretionary authority to decline to decide a case, however, has, before today, been vested in federal courts in actions for money judgments deriving from statutes or the common law. [Footnote 2/3] To engraft the doctrine of forum non conveniens upon the statutes fixing jurisdiction and proper venue in the district courts in such actions seems to me to be far more than the mere filling in of the interstices of those statutes. [Footnote 2/4]

It may be that a statute should be passed authorizing the federal district courts to decline to try so-called common law cases according to the convenience of the parties. But whether there should be such a statute, and determination of its scope and the safeguards which should surround it, are, in my judgment, questions of policy which Congress should decide. There are strong arguments presented by the Court in its opinion why federal courts exercising their common law jurisdiction should have the discretionary powers which equity courts have always possessed in dispensing equitable relief. I think equally strong arguments could be advanced to show that they should not. For any individual or corporate defendant who does part of his business in states other than the one in which he 
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is sued will almost invariably be put to some inconvenience to defend himself. It will be a poorly represented multistate defendant who cannot produce substantial evidence and good reasons fitting the rule now adopted by this Court tending to establish that the forum of action against him is most inconvenient. The Court's new rule will thus clutter the very threshold of the federal courts with a preliminary trial of fact concerning the relative convenience of forums. The preliminary disposition of this factual question will, I believe, produce the very kind of uncertainty, confusion, and hardship which stalled and handicapped persons seeking compensation for maritime injuries following this Court's decision in Southern Pacific Co. v. Jensen, 244 U. S. 205. The broad and indefinite discretion left to federal courts to decide the question of convenience from the welter of factors which are relevant to such a judgment will inevitably produce a complex of close and indistinguishable decisions from which accurate prediction of the proper forum will become difficult, if not impossible. Yet plaintiffs will be asked

"to determine with certainty before bringing their actions that factual question over which courts regularly divide among themselves and within their own membership. As penalty for error, the injured individual may not only suffer serious financial loss through the delay and expense of litigation, but discover that his claim has been barred by the statute of limitations in the proper forum while he was erroneously pursuing it elsewhere."

Davis v. Department of Labor & Industries, 317 U. S. 249, 317 U. S. 254.

This very case illustrates the hazards of delay. It must be begun anew in another forum after the District Court, the Circuit Court of Appeals, and now this Court have had their time-consuming say as to the relative convenience of the forum in which the plaintiff chose to seek redress. Whether the statute of limitations has run 
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against the plaintiff we do not know. The convenience which the individual defendant will enjoy from the Court's new rule of forum non conveniens in law actions may be thought to justify its inherent delays, uncertainties, administrative complications, and hardships. But, in any event, Congress has not yet said so, and I do not think that this Court should, 150 years after the passage of the Judiciary Act, fill in what it thinks is a deficiency in the deliberate policy which Congress adopted. [Footnote 2/5] Whether the doctrine of forum non conveniens is good or bad, I should wait for Congress to adopt it.

MR. JUSTICE RUTLEDGE joins in this opinion.

[Footnote 2/1]

In Mondou v. New York, N.H. & H. R. Co., 223 U. S. 1, 223 U. S. 58, it was stated that:

"The existence of the jurisdiction creates an implication of duty to exercise it, and that its exercise may be onerous, does not militate against that implication."

Cf. Douglas v. New York, N.H. & H. R. Co., 279 U. S. 377, 279 U. S. 388.

[Footnote 2/2]

Although the distinction between actions at law and suits in equity in federal courts has been abolished by the adoption of the single form of civil action, Rule 2, F.R.C.P., see 1 Moore, Federal Practice (1938) c. 2, there remains to federal courts the same discretion, no more and no less, in the exercise of special equitable remedies as existed before the adoption of the federal rules. Neither the rules, the statutes, tradition, nor practical considerations justify application of equitable discretion to actions for money judgments based on common law or statutory rights.

[Footnote 2/3]

This Court, whose jurisdiction is primarily appellate, has held that it need not exercise its constitutionally granted original jurisdiction even at common law where there is another suitable forum. Georgia v. Pennsylvania R. Co., 324 U. S. 439, 324 U. S. 464-465. But the Constitution, not Congress, fixes this Court's jurisdiction. And it was this Court's duty to interpret its constitutional jurisdiction. It is the duty of Congress to fix the jurisdiction of the district courts by statute. It did so. It is not the duty of this Court to amend that statute.

[Footnote 2/4]

"I recognize without hesitation that judges do and must legislate, but they can do so only interstitially; they are confined from molar to molecular motions." Holmes, J., dissenting in Southern Pacific Co. v. Jensen, 244 U. S. 205, 244 U. S. 218. See also dissenting opinion, State Tax Commission v. Aldrich, 316 U. S. 174, 316 U. S. 185, and authorities there collected.

[Footnote 2/5]

The very law review articles which are relied upon to document this theory of a federal rule of forum non conveniens reveal that judicial adoption of this theory without a new act of Congress would be an unwarranted judicial innovation. Foster, Place of Trial -- Interstate Application of Intrastate Methods of Adjustment, 44 Harv.L.Rev. 41, 52; Blair, The Doctrine of Forum Non Conveniens in Anglo-American Law, 29 Col.L.Rev. 1, 18. For Instance, it is stated that,

"No matter how little dispute there is as to the desirability of such legislation, there is comparatively little chance of overcoming legislative inertia and securing its passage unless some accident happens to focus attention upon it. The best hope is that the courts will feel free to take appropriate action without specific legislation authorizing them to do so."

Foster, supra, at 52.
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OPINION BY:  MANSFIELD, Circuit Judge: [FN*]

 

FN* Judge Mansfield prepared this opinion prior to his death on January 7, 1987. Except for minor nonsubstantive, editorial changes, it reflects his work, concurred in by the other members of the panel.

 

 

This appeal raises the question of whether thousands of claims by citizens of India and the Government of India arising out of the most devastating industrial disaster in history--the deaths of over 2,000 persons and injuries of over 200,000 caused by lethal gas known as methyl isocyanate which was released from a chemical plant operated by Union Carbide India Limited (UCIL) in Bhopal, India--should be tried in the United States or in India. The Southern District of New York, John F. Keenan, Judge, granted the motion of Union Carbide Corporation (UCC), a defendant in some 145 actions commenced in federal courts in the United States, to dismiss these actions on grounds of forum non conveniens so that the claims may be tried in India, subject to certain conditions. The individual plaintiffs appeal from the order and the court&#146;s denial of their motion for a fairness hearing on a proposed settlement. UCC and the Union of India (UOI), a plaintiff, cross-appeal. We eliminate two of the conditions imposed by the district court and in all other respects affirm that court&#146;s orders.

 

The accident occurred on the night of December 2-3, 1984, when winds blew the deadly gas from the plant operated by UCIL into densely occupied parts of the city of Bhopal. UCIL is incorporated under the laws of India. Fifty and nine-tenths percent of its stock is owned by UCC, 22% is owned or controlled by the government of India, and the balance is held by approximately 23,500 Indian citizens. The stock is publicly traded on the Bombay Stock Exchange. The company is engaged in the manufacture of a variety of products, including chemicals, plastics, fertilizers and insecticides, at 14 plants in India and employs over 9,000 Indian citizens. It is managed and operated entirely by Indians in India.

 

Four days after the Bhopal accident, on December 7, 1984, the first of some 145 purported class actions in federal district courts in the United States was commenced on behalf of victims of the disaster. On January 2, 1985, the Judicial Panel on Multidistrict Litigation assigned the actions to the Southern District of New York where they became the subject of a consolidated complaint filed on June 28, 1985.

In the meantime, on March 29, 1985, India enacted the Bhopal Gas Leak Disaster (Processing of Claims) Act, granting to its government, the UOI, the exclusive right to represent the victims in India or elsewhere. Thereupon the UOI, purporting to act in the capacity of parens patriae, and with retainers executed by many of the victims, on April 8, 1985, filed a complaint in the Southern District of New York  [*198]  on behalf of all victims of the Bhopal disaster, similar to the purported class action complaints already filed by individuals in the United States. The UOI&#146;s decision to bring suit in the United States was attributed to the fact that, although numerous lawsuits (by now, some 6,500) had been instituted by victims in India against UCIL, the Indian courts did not have jurisdiction over UCC, the parent company, which is a defendant in the United States actions. The actions in India asserted claims not only against UCIL but also against the UOI, the State of Madhya Pradesh, and the Municipality of Bhopal, and were consolidated in the District Court of Bhopal.

 

By order dated April 25, 1985, Judge Keenan appointed a three-person Executive Committee to represent all plaintiffs in the pre-trial proceedings. It consisted of two lawyers representing the individual plaintiffs and one representing the UOI. On July 31, 1985, UCC moved to dismiss the complaints on grounds of forum non conveniens, the plaintiffs&#146; lack of standing to bring the actions in the United States, and their purported attorneys&#146; lack of authority to represent them. After several months of discovery related to forum non conveniens, [FN1] the individual plaintiffs and the UOI opposed UCC&#146;s motion. After hearing argument on January 3, 1986, the district court, on May 12, 1986, 634 F.Supp. 842, in a thoroughly reasoned 63-page opinion granted the motion, dismissing the lawsuits before it on condition that UCC:

 

FN1. UCC briefed only the dispositive issue of forum non conveniens before the district court and suggested that the other two grounds for its motion need not be considered. Discovery was therefore limited to the issue of forum non conveniens; and the district court based its dismissal solely on that doctrine. 

 

 

(1) consent to the jurisdiction of the courts of India and continue to waive defenses based on the statute of limitations,

 

(2) agree to satisfy any judgment rendered by an Indian court against it and upheld on appeal, provided the judgment and affirmance &#147;comport with the minimal requirements of due process,&#148; and

 

(3) be subject to discovery under the Federal Rules of Civil Procedure of the United States.

 

On June 12, 1986, UCC accepted these conditions subject to its right to appeal them; and on June 24, 1986, the district court entered its order of dismissal. In September 1986 the UOI, acting pursuant to its authority under the Bhopal Act, brought suit on behalf of all claimants against UCC and UCIL in the District Court of Bhopal, where many individual suits by victims of the disaster were then pending.

 

In its opinion dismissing the actions the district court analyzed the forum non conveniens issues, applying the standards and weighing the factors suggested by the Supreme Court in Gulf Oil Corp. v. Gilbert, 330 U.S. 501, 67 S.Ct. 839, 91 L.Ed. 955 (1947), and Piper Aircraft Co. v. Reyno, 454 U.S. 235, 102 S.Ct. 252, 70 L.Ed.2d 419 (1981). At the outset Judge Keenan concluded, in accordance with the Court&#146;s expressed views in Piper that, since the plaintiffs were not residents of the United States but of a foreign country, their choice of the United States as a forum would not be given the deference to which it would be entitled if this country were their home. See Piper, 454 U.S. at 256, 102 S.Ct. at 266. Following the dictates of Piper, the district court declined to compare the advantages and disadvantages to the respective parties of American versus Indian Laws or to determine the impact upon plaintiffs&#146; claims of the laws of India, where UCC had acknowledged that it would make itself amenable to process, except to ascertain whether India provided an adequate alternative forum, as distinguished from no remedy at all. Judge Keenan reviewed thoroughly the affidavits of experts on India&#146;s law and legal system, which described in detail its procedural and substantive aspects, and concluded that, despite some of the Indian system&#146;s disadvantages, it afforded an adequate alternative forum for the enforcement of plaintiffs&#146; claims.

 

[*199]  The Indian judiciary was found by the court to be a developed, independent and progressive one, which has demonstrated its capability of circumventing long delays and backlogs prevalent in the Indian courts&#146; handling of ordinary cases by devising special expediting procedures in extraordinary cases, such as by directing its High Court to hear them on a daily basis, appointing special tribunals to handle them, and assigning daily hearing duties to a single judge. He found that Indian courts have competently dealt with complex technological issues. Since the Bhopal Act provides that the case may be treated speedily, effectively and to the best advantage of the claimants, and since the Union of India represents the claimants, the prosecution of the claims is expected to be adequately staffed by the Attorney General or Solicitor General of India.

 

The tort law of India, which is derived from common law and British precedent, was found to be suitable for resolution of legal issues arising in cases involving highly complex technology. Moreover, Indian courts would be in a superior position to construe and apply applicable Indian laws and standards than would courts of the United States. Third parties may be interpleaded under Order 1, Rule 10(2) of the Indian Code of Civil Procedure, and defendants may seek contribution from third parties. The absence in India of a class action procedure comparable to that in federal courts here was found not to deprive the plaintiffs of a remedy, in view of existing Indian legal authorization for &#147;representative&#148; suits under Order 1, Rule 8 of the Indian Code of Civil Procedure, which would permit an Indian court to create representative classes. Judge Keenan further found that the absence of juries and contingent fee arrangements in India would not deprive the claimants of an adequate remedy.

 

In two areas bearing upon the adequacy of the Indian forum the district court decided to impose somewhat unusual conditions on the transfer of the American cases to India. One condition dealt with pre-trial discovery. Indian courts, following the British pattern, permit parties to have pre-trial discovery of each other through written interrogatories, liberal inspection of documents and requests for admissions. Non-party witnesses can be interviewed and summoned to appear at trial or to produce documents. See India Code Civ.Proc., Order 16, Rule 6. Witnesses unable to appear at trial are sometimes permitted to give evidence by means of affidavits. See id. Order 19. Discovery in India, however, as in Britain, is limited to evidence that may be admitted at trial. Litigants are not permitted to engage in wide-ranging discovery of the type authorized by Fed.R.Civ.P. 26(b), which allows inquiry into any unprivileged matter that could reasonably lead to the discovery of admissible evidence.

 

Judge Keenan, concluding that the Indian system might limit the victims&#146; access to sources of proof, directed that dismissal of the actions on grounds of forum non conveniens must be conditioned on UCC&#146;s consent to discovery of it in accordance with the Federal Rules of Civil Procedure after the cases were transferred to India. He added, &#147;While the Court feels that it would be fair to bind the plaintiffs to American discovery rules, too, it has no authority to do so.&#148;

 

Another condition imposed by the district court upon dismissal on grounds of forum non conveniens dealt with the enforceability in the United States of any judgment rendered by an Indian court in the cases. Judge Keenan, expressing the view that an Indian judgment might possibly not be enforceable in the United States, provided in his order that UCC must &#147;agree to satisfy any judgment rendered by an Indian court, and if applicable, upheld by an appellate court in that country, where such judgment and affirmance comport with the minimal requirements of due process.&#148;

 

As the district court found, the record shows that the private interests of the respective parties weigh heavily in favor of dismissal on grounds of forum non conveniens. The many witnesses and sources of  [*200]  proof are almost entirely located in India, where the accident occurred, and could not be compelled to appear for trial in the United States. The Bhopal plant at the time of the accident was operated by some 193 Indian nationals, including the managers of seven operating units employed by the Agricultural Products Division of UCIL, who reported to Indian Works Managers in Bhopal. The plant was maintained by seven functional departments employing over 200 more Indian nationals. UCIL kept at the plant daily, weekly and monthly records of plant operations and records of maintenance as well as records of the plant&#146;s Quality Control, Purchasing and Stores branches, all operated by Indian employees. The great majority of documents bearing on the design, safety, start-up and operation of the plant, as well as the safety training of the plant&#146;s employees, is located in India. [FN2] Proof to be offered at trial would be derived from interviews of these witnesses in India and study of the records located there to determine whether the accident was caused by negligence on the part of the management or employees in the operation of the plant, by fault in its design, or by sabotage. In short, India has greater ease of access to the proof than does the United States.

 

FN2. At oral argument UOI&#146;s counsel stated that UCC refused UOI&#146;s offer to furnish copies of some of the documents to UCC in the United States. The district court, on the other hand, found that following the disaster India&#146;s Central Bureau of Investigation seized, among other documents, daily, weekly and monthly records of the Bhopal plant operations. UCC states that of the 78,000 pages of documents seized, some 36,000 are plant operation records, of which 1,700 pages relate to plant maintenance in 1983 and 1984.

 

The plaintiffs seek to prove that the accident was caused by negligence on the part of UCC in originally contributing to the design of the plant and its provision for storage of excessive amounts of the gas at the plant. As Judge Keenan found, however, UCC&#146;s participation was limited and its involvement in plant operations terminated long before the accident. Under 1973 agreements negotiated at arm&#146;s-length with UCIL, UCC did provide a summary &#147;process design package&#148; for construction of the plant and the services of some of its technicians to monitor the progress of UCIL in detailing the design and erecting the plant. However, the UOI controlled the terms of the agreements and precluded UCC from exercising any authority to &#147;detail design, erect and commission the plant,&#148; which was done independently over the period from 1972 to 1980 by UCIL process design engineers who supervised, among many others, some 55 to 60 Indian engineers employed by the Bombay engineering firm of Humphreys and Glasgow. The preliminary process design information furnished by UCC could not have been used to construct the plant. Construction required the detailed process design and engineering data prepared by hundreds of Indian engineers, process designers and sub-contractors. During the ten years spent constructing the plant, its design and configuration underwent many changes.

 

The vital parts of the Bhopal plant, including its storage tank, monitoring instrumentation, and vent gas scrubber, were manufactured by Indians in India. Although some 40 UCIL employees were given some safety training at UCC&#146;s plant in West Virginia, they represented a small fraction of the Bhopal plant&#146;s employees. The vast majority of plant employees were selected and trained by UCIL in Bhopal. The manual for start-up of the Bhopal plant was prepared by Indians employed by UCIL.

 

In short, the plant has been constructed and managed by Indians in India. No Americans were employed at the plant at the time of the accident. In the five years from 1980 to 1984, although more than 1,000 Indians were employed at the plant, only one American was employed there and he left in 1982. No Americans visited the plant for more than one year prior to the accident, and during the 5-year period before the accident the communications between the plant and the United States were almost non-existent.

 

[*201]  The vast majority of material witnesses and documentary proof bearing on causation of and liability for the accident is located in India, not the United States, and would be more accessible to an Indian court than to a United States court. The records are almost entirely in Hindi or other Indian languages, understandable to an Indian court without translation. The witnesses for the most part do not speak English but Indian languages understood by an Indian court but not by an American court. These witnesses could be required to appear in an Indian court but not in a court of the United States. Although witnesses in the United States could not be subpoenaed to appear in India, they are comparatively few in number and most are employed by UCC which, as a party, would produce them in India, with lower overall transportation costs than if the parties were to attempt to bring hundreds of Indian witnesses to the United States. Lastly, Judge Keenan properly concluded that an Indian court would be in a better position to direct and supervise a viewing of the Bhopal plant, which was sealed after the accident. Such a viewing could be of help to a court in determining liability issues.

 

After a thorough review, the district court concluded that the public interest concerns, like the private ones, also weigh heavily in favor of India as the situs for trial and disposition of the cases. The accident and all relevant events occurred in India. The victims, over 200,000 in number, are citizens of India and located there. The witnesses are almost entirely Indian citizens. The Union of India has a greater interest than does the United States in facilitating the trial and adjudication of the victims&#146; claims. Despite the contentions of plaintiffs and amici that it would be in the public interest to avoid a &#147;double standard&#148; by requiring an American parent corporation (UCC) to submit to the jurisdiction of American courts, India has a stronger countervailing interest in adjudicating the claims in its courts according to its standards rather than having American values and standards of care imposed upon it.

 

India&#146;s interest is increased by the fact that it has for years treated UCIL as an Indian national, subjecting it to intensive regulations and governmental supervision of the construction, development and operation of the Bhopal plant, its emissions, water and air pollution, and safety precautions. Numerous Indian government officials have regularly conducted on-site inspections of the plant and approved its machinery and equipment, including its facilities for storage of the lethal methyl isocyanate gas that escaped and caused the disaster giving rise to the claims. Thus India has considered the plant to be an Indian one and the disaster to be an Indian problem. It therefore has a deep interest in ensuring compliance with its safety standards. Moreover, plaintiffs have conceded that in view of India&#146;s strong interest and its greater contacts with the plant, its operations, its employees, and the victims of the accident, the law of India, as the place where the tort occurred, will undoubtedly govern. In contrast, the American interests are relatively minor. Indeed, a long trial of the 145 cases here would unduly burden an already overburdened court, involving both jury hardship and heavy expense. It would face the court with numerous practical difficulties, including the almost impossible task of attempting to understand extensive relevant Indian regulations published in a foreign language and the slow process of receiving testimony of scores of witnesses through interpreters.

 

Having made the foregoing findings, Judge Keenan dismissed the actions against UCC on grounds of forum non conveniens upon the conditions indicated above, after obtaining UCC&#146;s consent to those conditions subject to its right to appeal the order. After the plaintiffs filed their notice of appeal, UCC and the Union of India filed cross appeals.

 

Upon these appeals, the plaintiffs continue to oppose the dismissal. The Union of India, however, has changed its position and now supports the district court&#146;s order. UCC, as it did in the district court, opposes as unfair the condition that it submit to discovery pursuant to the Federal Rules of  [*202]  Civil Procedure without reciprocally obligating the plaintiffs and Union of India to be subject to discovery on the same basis so that both sides might be treated equally, giving each the same access to the facts in the others&#146; possession.

 

Upon argument of the appeal, UCC also took the position that the district court&#146;s order requiring it to satisfy any Indian court judgment was unfair unless some method were provided, such as continued availability of the district court as a forum, to ensure that any denial of due process by the Indian courts could be remedied promptly by the federal court here rather than delay resolution of the issue until termination of the Indian court proceedings and appeal, which might take several years. UCC&#146;s argument in this respect was based on the sudden issuance by the Indian court in Bhopal of a temporary order freezing all of UCC&#146;s assets, which could have caused it irreparable injury if it had been continued indefinitely, [FN3] and by the conflict of interest posed by the UOI&#146;s position in the Indian courts where, since the UOI would appear both as a plaintiff and a defendant, it might as a plaintiff voluntarily dismiss its claims against itself as a defendant or, as a co-defendant with UCC, be tempted to shed all blame upon UCC even though the UOI had in fact been responsible for supervision, regulation and safety of UCIL&#146;s Bhopal plant.

 

FN3. The Indian court&#146;s temporary restraining order has since been dissolved upon UCC&#146;s agreement to maintain sufficient assets to satisfy a judgment rendered against it in India.

 

DISCUSSION

 

The standard to be applied in reviewing the district court&#146;s forum non conveniens dismissal was clearly expressed by the Supreme Court in Piper Aircraft Co. v. Reyno, supra, 454 U.S. at 257, 102 S.Ct. at 266, as follows:

 

The forum non conveniens determination is committed to the sound discretion of the trial court. It may be reversed only when there has been a clear abuse of discretion; where the court has considered all relevant public and private interest factors, and where its balancing of these factors is reasonable, its decision deserves substantial deference.

 

Having reviewed Judge Keenan&#146;s detailed decision, in which he thoroughly considered the comparative adequacy of the forums and the public and private interests involved, we are satisfied that there was no abuse of discretion in his granting dismissal of the action. On the contrary, it might reasonably be concluded that it would have been an abuse of discretion to deny a forum non conveniens dismissal. See Schertenleib v. Traum, 589 F.2d 1156, 1164 (2d Cir.1978); De Oliveira v. Delta Marine Drilling Co., 707 F.2d 843 (5th Cir.1983) (per curiam). Practically all relevant factors demonstrate that transfer of the cases to India for trial and adjudication is both fair and just to the parties.

 

Plaintiffs&#146; principal contentions in favor of retention of the cases by the district court are that deference to the plaintiffs&#146; choice of forum has been inadequate, that the Indian courts are insufficiently equipped for the task, that UCC has its principal place of business here, that the most probative evidence regarding negligence and causation is to be found here, that federal courts are much better equipped through experience and procedures to handle such complex actions efficiently than are Indian courts, and that a transfer of the cases to India will jeopardize a $350 million settlement being negotiated by plaintiffs&#146; counsel. All of these arguments, however, must be rejected.

 

Little or no deference can be paid to the plaintiffs&#146; choice of a United States forum when all but a few of the 200,000 plaintiffs are Indian citizens located in India who, according to the UOI, have revoked the authorizations of American counsel to represent them here and have substituted the UOI, which now prefers Indian courts. The finding of our district court, after exhaustive analysis of the evidence, that the Indian courts provide a reasonably adequate alternative forum cannot be labelled  [*203]  clearly erroneous or an abuse of discretion.

 

The emphasis placed by plaintiffs on UCC&#146;s having its domicile here, where personal jurisdiction over it exists, is robbed of significance by its consent to Indian jurisdiction. Plaintiffs&#146; contention that the most crucial and probative evidence is located in the United States is simply not in accord with the record or the district court&#146;s findings. Although basic design programs were prepared in the United States and some assistance furnished to UCIL at the outset of the 10-year period during which the Bhopal plant was constructed, the proof bearing on the issues to be tried is almost entirely located in India. This includes the principal witnesses and documents bearing on the development and construction of the plant, the detailed designs, the implementation of plans, the operation and regulation of the plant, its safety precautions, the facts with respect to the accident itself, and the deaths and injuries attributable to the accident.

 

Although the plaintiffs&#146; American counsel may at one time have been close to reaching a $350 million settlement of the cases, no such settlement was ever finalized. No draft joint stipulation in writing or settlement agreement appears to have been prepared, much less approved by the parties. No petition for certification of a settlement class under Fed.R.Civ.P. 23 has ever been presented. See Weinberger v. Kendrick, 698 F.2d 61, 73 (2d Cir.1982), cert. denied, 464 U.S. 818, 104 S.Ct. 77, 78 L.Ed.2d 89 (1983). Most important, the UOI, which is itself a plaintiff and states that it now represents the Indian plaintiffs formerly represented by American counsel, is firmly opposed to the $350 million &#147;settlement&#148; as inadequate. Under these circumstances, to order a Rule 23 &#147;fairness&#148; hearing would be futile. The district court&#146;s denial of the American counsels&#146; motion for such a hearing must accordingly be affirmed.

 

The conditions imposed by the district court upon its forum non conveniens dismissal stand on a different footing. Plaintiffs and the UOI, however, contend that UCC, having been granted the forum non conveniens dismissal that it sought and having consented to the district court&#146;s order, has waived its right to appellate review of these conditions. We disagree. UCC expressly reserved its right to appeal Judge Keenan&#146;s order. Moreover, it has made a sufficient showing of prejudice from the second and third conditions of the court&#146;s order to entitle it to seek appellate review. UCC&#146;s position is comparable to that of a prevailing party which, upon being granted injunctive relief, is permitted to challenge by appeal conditions attaching to the injunction that are found to be objectionable. United States v. Bedford Assocs., 618 F.2d 904, 913-16 (2d Cir.1980). Similarly, conditions imposed by the court upon dismissals without prejudice under Fed.R.Civ.P. 41(a)(2) may be appealed by the plaintiff when they prejudice the plaintiff. LeCompte v. Mr. Chip, Inc., 528 F.2d 601 (5th Cir.1976).

 

All three conditions of the dismissal are reviewable since plaintiffs have appealed the district court&#146;s order and UCC has cross-appealed &#147;from each judgment and order appealed in whole or part by any plaintiff.&#148; We therefore have jurisdiction over the entire case and may in the interests of justice modify the district court&#146;s order. Cf. In re Barnett, 124 F.2d 1005, 1009 (2d Cir.1942) (&#147;We are clear that we have the power to order a reversal as to [parties in interest] even though they did not appeal.&#148;); Hysell v. Iowa Pub. Serv. Co., 559 F.2d 468, 476 (8th Cir.1977) (&#147;Once a timely notice of appeal has been filed from a judgment, it gives us jurisdiction to review the entire judgment; rules requiring separate appeals by other parties are rules of practice, which may be waived in the interest of justice where circumstances so require.&#148;) (citing In re Barnett, supra).

 

The first condition, that UCC consent to the Indian court&#146;s personal jurisdiction over it and waive the statute of limitations as a defense, are not unusual and have been imposed in numerous cases where the foreign  [*204]  court would not provide an adequate alternative in the absence of such a condition. See, e.g., Schertenleib, supra, 589 F.2d at 1166; Bailey v. Dolphin Int&#146;l, Inc., 697 F.2d 1268, 1280 (5th Cir.1983). The remaining two conditions, however, pose problems.

In requiring that UCC consent to enforceability of an Indian judgment against it, the district court proceeded at least in part on the erroneous assumption that, absent such a requirement, the plaintiffs, if they should succeed in obtaining an Indian judgment against UCC, might not be able to enforce it against UCC in the United States. The law, however, is to the contrary. Under New York law, which governs actions brought in New York to enforce foreign judgments, see Island Territory of Curacao v. Solitron Devices, Inc., 489 F.2d 1313, 1318 (2d Cir.1973), cert. denied, 416 U.S. 986, 94 S.Ct. 2389, 40 L.Ed.2d 763 (1974), a foreign-country judgment that is final, conclusive and enforceable where rendered must be recognized and will be enforced as &#147;conclusive between the parties to the extent that it grants or denies recovery of a sum of money&#148; except that it is not deemed to be conclusive if:

 

1. the judgment was rendered under a system which does not provide impartial tribunals or procedures compatible with the requirements of due process of law;

 

2. the foreign court did not have personal jurisdiction over the defendant.

 

Art. 53, Recognition of Foreign Country Money Judgments, 7B N.Y.Civ.Prac.L. & R. §§ 5301-09 (McKinney 1978). Although § 5304 further provides that under certain specified conditions a foreign country judgment need not be recognized, [FN4] none of these conditions would apply to the present cases except for the possibility of failure to provide UCC with sufficient notice of proceedings or the existence of fraud in obtaining the judgment, which do not presently exist but conceivably could occur in the future. [FN5]

 

FN4. Section 5304 provides in pertinent part: 

 

(b) Other grounds for non-recognition. A foreign country judgment need not be recognized if: 

 

1. the foreign court did not have jurisdiction over the subject matter; 

 

2. the defendant in the proceedings in the foreign court did not receive notice of the proceedings in sufficient time to enable him to defend; 

 

3. the judgment was obtained by fraud; 

 

4. the cause of action on which the judgment is based is repugnant to the public policy of this state; 

 

5. the judgment conflicts with another final and conclusive judgment; 

 

6. the proceeding in the foreign court was contrary to an agreement between the parties under which the dispute in question was to be settled otherwise than by proceedings in that court; or 

 

7. in the case of jurisdiction based only on personal service, the foreign court was a seriously inconvenient forum for the trial of the action.

 

FN5. New York&#146;s article 53 is based upon the Uniform Foreign Money-Judgments Recognition Act, see 13 U.L.A. 263 (1962), which has been adopted by 15 states in addition to New York. In states that have not adopted the Uniform Foreign Money-Judgments Recognition Act, foreign judgments may be recognized according to principles of comity. See Hilton v. Guyot, 159 U.S. 113, 16 S.Ct. 139, 40 L.Ed. 95 (1895). 

 

UCC, as a New York business corporation, would be subject to personal jurisdiction in a court sitting in New York. An Indian money judgment could be enforced against UCC in New York by means of either an action on the judgment or a motion for summary judgment in lieu of complaint. See 7B N.Y.Civ.Prac.L. & R. § 5303. In either case, once converted into a New York judgment, the judgment would be enforceable as a New York judgment, and thus entitled to the full faith and credit of New York&#146;s sister states.

 

UCC contends that Indian courts, while providing an adequate alternative forum, do not observe due process standards that would be required as a matter of course in this country. As evidence of this apprehension it points to the haste with which the Indian court in Bhopal issued a temporary order freezing its assets throughout the world and the possibility of serious prejudice to it if the UOI is permitted to have the double and conflicting status of both plaintiff and co-defendant in the Indian court proceedings. It argues that *205 we should protect it against such denial of due process by authorizing Judge Keenan to retain the authority, after forum non conveniens dismissal of the cases here, to monitor the Indian court proceedings and be available on call to rectify in some undefined way any abuses of UCC&#146;s right to due process as they might occur in India.

 

UCC&#146;s proposed remedy is not only impractical but evidences an abysmal ignorance of basic jurisdictional principles, so much so that it borders on the frivolous. The district court&#146;s jurisdiction is limited to proceedings before it in this country. Once it dismisses those proceedings on grounds of forum non conveniens it ceases to have any further jurisdiction over the matter unless and until a proceeding may some day be brought to enforce here a final and conclusive Indian money judgment. Nor could we, even if we attempted to retain some sort of supervisory jurisdiction, impose our due process requirements upon Indian courts, which are governed by their laws, not ours. The concept of shared jurisdictions is both illusory and unrealistic. The parties cannot simultaneously submit to both jurisdictions the resolution of the pre-trial and trial issues when there is only one consolidated case pending in one court. Any denial by the Indian courts of due process can be raised by UCC as a defense to the plaintiffs&#146; later attempt to enforce a resulting judgment against UCC in this country.

 

We are concerned, however, that as it is written the district court&#146;s requirement that UCC consent to the enforcement of a final Indian judgment, which was imposed on the erroneous assumption that such a judgment might not otherwise be enforceable in the United States, may create misunderstandings and problems of construction. Although the order&#146;s provision that the judgment &#147;comport with the minimal requirements of due process&#148; (emphasis supplied) probably is intended to refer to &#147;due process&#148; as used in the New York Foreign Country Money Judgments Law and others like it, there is the risk that it may also be interpreted as providing for a lesser standard than we would otherwise require. Since the court&#146;s condition with respect to enforceability of any final Indian judgment is predicated on an erroneous legal assumption and its &#147;due process&#148; language is ambiguous, and since the district court&#146;s purpose is fully served by New York&#146;s statute providing for recognition of foreign-country money judgments, it was error to impose this condition upon the parties.

 

We also believe that the district court erred in requiring UCC to consent (which UCC did under protest and subject to its right of appeal) to broad discovery of it by the plaintiffs under the Federal Rules of Civil Procedure when UCC is confined to the more limited discovery authorized under Indian law. We recognize that under some circumstances, such as when a moving defendant unconditionally consents thereto or no undiscovered evidence of consequence is believed to be under the control of a plaintiff or co-defendant, it may be appropriate to condition a forum non conveniens dismissal on the moving defendant&#146;s submission to discovery under the Federal Rules without requiring reciprocal discovery by it of the plaintiff. See, e.g., Piper Aircraft v. Reyno, supra, 454 U.S. at 257 n. 25, 102 S.Ct. at 267 n. 25 (suggesting that district courts can condition dismissal upon a defendant&#146;s agreeing to provide all relevant records); Ali v. Offshore Co., 753 F.2d 1327, 1334 n. 16 (5th Cir.1985) (same); Boskoff v. Transportes Aereos Portugueses, 17 Av. Cas. (CCH) 18,613, at 18,616 (N.D.Ill.1983) (accepting defendant&#146;s voluntary commitment to provide discovery in foreign forum according to Federal Rules). Basic justice dictates that both sides be treated equally, with each having equal access to the evidence in the possession or under the control of the other. Application of this fundamental principle in the present case is especially appropriate since the UOI, as the sovereign government of India, is expected to be a party to the Indian litigation, possibly on both sides.

 

For these reasons we direct that the condition with respect to the discovery of UCC  [*206]  under the Federal Rules of Civil Procedure be deleted without prejudice to the right of the parties to have reciprocal discovery of each other on equal terms under the Federal Rules, subject to such approval as may be required of the Indian court in which the case will be pending. If, for instance, Indian authorities will permit mutual discovery pursuant to the Federal Rules, the district court&#146;s order, as modified in accordance with this opinion, should not be construed to bar such procedure. In the absence of such a court-sanctioned agreement, however, the parties will be limited by the applicable discovery rules of the Indian court in which the claims will be pending.

 

As so modified the district court&#146;s order is affirmed.

 

The Atlantic Star (1972( 3 All ER 705, 709 (CA)
No one who comes to these courts asking for justice should come in vain. He must, of course, come in good faith.  ... This right to come here is not confined to Englishmen. It extends to any friendly foreigner. He can seek the aid of our courts if he desires to do so. You may call this ‘forum shopping’ if you please, but if the forum is England, it is a good place to shop in, both for the quality of the goods and the speed of service.
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IN CASE 34/82

REFERENCE TO THE COURT UNDER ARTICLE 3 OF THE PROTOCOL OF 3 JUNE 1971 ON THE INTERPRETATION BY THE COURT OF JUSTICE OF THE CONVENTION OF 27 SEPTEMBER 1968 ON JURISDICTION AND THE ENFORCEMENT OF JUDGMENTS IN CIVIL AND COMMERCIAL MATTERS BY THE HOGE RAAD DER NEDERLANDEN ( SUPREME COURT OF THE NETHERLANDS ) FOR A PRELIMINARY RULING IN THE APPEAL ON A POINT OF LAW PENDING BEFORE IT BETWEEN 

MARTIN PETERS BAUUNTERNEHMUNG GMBH , A LIMITED LIABILITY COMPANY INCORPORATED UNDER GERMAN LAW AND HAVING ITS REGISTERED OFFICE IN AACHEN , FEDERAL REPUBLIC OF GERMANY , 

AND 

ZUID NEDERLANDSE AANNEMERS VERENIGING ( SOUTH NETHERLANDS CONTRACTORS ' ASSOCIATION ), AN ASSOCIATION ENDOWED WITH LEGAL PERSONALITY AND HAVING ITS REGISTERED OFFICE IN MAASTRICHT AND ITS ADMINISTRATIVE OFFICE AT HEEZE , IN THE PROVINCE OF NORTH BRABANT , THE NETHERLANDS , 

Subject of the case

ON THE INTERPRETATION OF ARTICLE 5 ( 1 ) OF THE CONVENTION ,
Grounds

1 BY A JUDGMENT DATED 15 JANUARY 1982 WHICH WAS RECEIVED AT THE COURT ON 21 JANUARY 1982 , THE HOGE RAAD DER NEDERLANDEN ( SUPREME COURT OF THE NETHERLANDS ) REFERRED TO THE COURT OF JUSTICE FOR A PRELIMINARY RULING UNDER THE PROTOCOL OF 3 JUNE 1971 ON THE INTERPRETATION BY THE COURT OF JUSTICE OF THE CONVENTION OF 27 SEPTEMBER 1968 ON JURISDICTION AND THE ENFORCEMENT OF JUDGMENTS IN CIVIL AND COMMERCIAL MATTERS ( HEREINAFTER REFERRED TO AS ' ' THE CONVENTION ' ' ) TWO QUESTIONS ON THE INTERPRETATION OF ARTICLE 5 ( 1 ) OF THE CONVENTION .
2 THOSE QUESTIONS AROSE IN THE COURSE OF A DISPUTE BETWEEN ZUID NEDERLANDSE AANNEMERS VERENIGING ( SOUTH NETHERLANDS CONTRACTORS ' ASSOCIATION ), HEREINAFTER REFERRED TO AS ' ' THE ASSOCIATION ' ' , AN ASSOCIATION UNDER NETHERLANDS LAW , HAVING ITS REGISTERED OFFICE IN MAASTRICHT AND ITS ADMINISTRATIVE OFFICE AT HEEZE ( NORTH BRABANT ) AND ONE OF ITS MEMBERS , MARTIN PETERS BAUUNTERNEHMUNG GMBH ( HEREINAFTER REFERRED TO AS ' ' PETERS ' ' ), A COMPANY INCORPORATED UNDER GERMAN LAW HAVING ITS REGISTERED OFFICE IN AACHEN , IN THE FEDERAL REPUBLIC OF GERMANY , CONCERNING THE RECOVERY OF SUMS PAYABLE BY THE LATTER BY VIRTUE OF AN INTERNAL RULE ADOPTED BY THE ORGANS OF THE ASSOCIATION AND BINDING ON ITS MEMBERS .

3 THE ASSOCIATION BROUGHT A CLAIM BEFORE THE ARRONDISSEMENTSRECHTBANK ( DISTRICT COURT ), ' S-HERTOGENBOSCH , WHICH DISMISSED THE OBJECTION OF LACK OF JURISDICTION RAISED BY PETERS . IT RULED THAT IT HAD JURISDICTION ON THE GROUND THAT IN ITS VIEW THE DISPUTE AROSE OUT OF A CONTRACT AND THAT IT THEREFORE HAD JURISDICTION UNDER ARTICLE 5 ( 1 ) OF THE CONVENTION , WHICH PROVIDES THAT A PERSON , IN THIS CASE PETERS , DOMICILED IN A CONTRACTING STATE MAY , IN ANOTHER CONTRACTING STATE , BE SUED IN MATTERS RELATING TO A CONTRACT IN THE COURTS FOR THE PLACE OF PERFORMANCE OF THE OBLIGATION IN QUESTION .

4 PETERS APPEALED AGAINST THAT DECISION TO THE GERECHTSHOF ( REGIONAL COURT OF APPEAL ), ' S-HERTOGENBOSCH , WHICH CONFIRMED THE JUDGMENT AT FIRST INSTANCE ON THE GROUND THAT THE OBLIGATION TO PAY THE AMOUNTS CLAIMED BY THE ASSOCIATION FROM PETERS SHOULD BE REGARDED AS A CONTRACTUAL OBLIGATION FOR THE PURPOSES OF ARTICLE 5 ( 1 ) OF THE CONVENTION .

5 PETERS BROUGHT AN APPEAL ON A POINT OF LAW AGAINST THAT DECISION BEFORE THE HOGE RAAD DER NEDERLANDEN CHALLENGING THE ANALYSIS MADE BY THE GERECHTSHOF , S ' -HERTOGENBOSCH , IN RELATION TO THE NATURE OF THE RELATIONSHIP BETWEEN IT AND THE ASSOCIATION .

6 THE HOGE RAAD DECIDED , BEFORE GIVING A DECISION , TO REFER TO THE COURT OF JUSTICE THE FOLLOWING TWO QUESTIONS ON THE INTERPRETATION OF THE BRUSSELS CONVENTION : 

' ' 1 . DOES ARTICLE 5 ( 1 ) OF THE CONVENTION APPLY TO CLAIMS WHICH ARE MADE BY AN ASSOCIATION CONSTITUTED UNDER PRIVATE LAW POSSESSING LEGAL PERSONALITY AGAINST ONE OF ITS MEMBERS IN A MATTER RELATING TO OBLIGATIONS IN REGARD TO THE PAYMENT OF A SUM OF MONEY AND WHICH HAVE THEIR BASIS IN THE RELATIONSHIP BETWEEN THE PARTIES BY VIRTUE OF MEMBERSHIP , SUCH RELATIONSHIP ARISING FROM THE DEFENDANT PARTY ' S JOINING THE ASSOCIATION AS A MEMBER BY VIRTUE OF A LEGAL TRANSACTION ENTERED INTO FOR THAT PURPOSE? 

2.DOES IT MAKE ANY DIFFERENCE WHETHER THE OBLIGATIONS IN QUESTION ARISE SIMPLY FROM THE ACT OF BECOMING A MEMBER , OR FROM THAT ACT IN CONJUNCTION WITH ONE OR MORE DECISIONS MADE BY ORGANS OF THE ASSOCIATION? 

' ' 

1 . FIRST QUESTION 

7 ARTICLE 5 OF THE CONVENTION MAKES PROVISION IN A NUMBER OF CASES FOR A SPECIAL JURISDICTION WHICH THE PLAINTIFF MAY CHOOSE , IN DEROGATION FROM THE GENERAL JURISDICTION PROVIDED FOR IN ARTICLE 2 ( 1 ) OF THE CONVENTION .

8 ACCORDING TO ARTICLE 5 ( 1 ) OF THE CONVENTION : ' ' A PERSON DOMICILED IN A CONTRACTING STATE MAY , IN ANOTHER CONTRACTING STATE , BE SUED : ( 1 ) IN MATTERS RELATING TO A CONTRACT , IN THE COURTS FOR THE PLACE OF PERFORMANCE OF THE OBLIGATION IN QUESTION . ' ' 

9 THUS THE CONCEPT OF MATTERS RELATING TO A CONTRACT SERVES AS A CRITERION TO DEFINE THE SCOPE OF ONE OF THE RULES OF SPECIAL JURISDICTION AVAILABLE TO THE PLAINTIFF . HAVING REGARD TO THE OBJECTIVES AND THE GENERAL SCHEME OF THE CONVENTION , THAT IT IS IMPORTANT THAT , IN ORDER TO ENSURE AS FAR AS POSSIBLE THE EQUALITY AND UNIFORMITY OF THE RIGHTS AND OBLIGATIONS ARISING OUT OF THE CONVENTION FOR THE CONTRACTING STATES AND THE PERSONS CONCERNED , THAT CONCEPT SHOULD NOT BE INTERPRETED SIMPLY AS REFERRING TO THE NATIONAL LAW OF ONE OR OTHER OF THE STATES CONCERNED .

10 THEREFORE , AND AS THE COURT RULED ON SIMILAR GROUNDS IN RELATION TO THE WORDS ' ' THE OPERATION OF A BRANCH , AGENCY OR OTHER ESTABLISHMENT ' ' REFERRED TO IN ARTICLE 5 ( 5 ) OF THE CONVENTION ( JUDGMENT OF 22 . 11 . 1978 IN CASE 33/78 SOMAFER V SAAR-FERNGAS AG ( 1978 ) ECR 2183 ), THE CONCEPT OF MATTERS RELATING TO A CONTRACT SHOULD BE REGARDED AS AN INDEPENDENT CONCEPT WHICH , FOR THE PURPOSE OF THE APPLICATION OF THE CONVENTION , MUST BE INTERPRETED BY REFERENCE CHIEFLY TO THE SYSTEM AND OBJECTIVES OF THE CONVENTION , IN ORDER TO ENSURE THAT IT IS FULLY EFFECTIVE .

11 IN THIS REGARD IT SHOULD BE POINTED OUT THAT ALTHOUGH ARTICLE 5 MAKES PROVISION IN A NUMBER OF CASES FOR A SPECIAL JURISDICTION WHICH THE PLAINTIFF MAY CHOOSE , THIS IS BECAUSE OF THE EXISTENCE , IN CERTAIN CLEARLY-DEFINED SITUATIONS , OF A PARTICULARLY CLOSE CONNECTING FACTOR BETWEEN A DISPUTE AND THE COURT WHICH MAY BE CALLED UPON TO HEAR IT , WITH A VIEW TO THE EFFICACIOUS CONDUCT OF THE PROCEEDINGS .

12 IN THAT CONTEXT , THE DESIGNATION BY ARTICLE 5 ( 1 ) OF THE CONVENTION OF THE COURTS FOR THE PLACE OF PERFORMANCE OF THE OBLIGATION IN QUESTION EXPRESSES THE CONCERN THAT , BECAUSE OF THE CLOSE LINKS CREATED BY A CONTRACT BETWEEN THE PARTIES THERETO , IT SHOULD BE POSSIBLE FOR ALL THE DIFFICULTIES WHICH MAY ARISE ON THE OCCASION OF THE PERFORMANCE OF A CONTRACTUAL OBLIGATION TO BE BROUGHT BEFORE THE SAME COURT : THAT FOR THE PLACE OF PERFORMANCE OF THE OBLIGATION .

13 IN THAT REGARD IT APPEARS THAT MEMBERSHIP OF AN ASSOCIATION CREATES BETWEEN THE MEMBERS CLOSE LINKS OF THE SAME KIND AS THOSE WHICH ARE CREATED BETWEEN THE PARTIES TO A CONTRACT AND THAT CONSEQUENTLY THE OBLIGATIONS TO WHICH THE NATIONAL COURT REFERS MAY BE REGARDED AS CONTRACTUAL FOR THE PURPOSE OF THE APPLICATION OF ARTICLE 5 ( 1 ) OF THE CONVENTION .

14 SINCE UNDER NATIONAL LEGAL SYSTEMS IT IS USUALLY STIPULATED THAT THE PLACE IN WHICH THE ASSOCIATION IS ESTABLISHED IS TO BE THE PLACE OF PERFORMANCE OF OBLIGATIONS ARISING OUT OF THE ACT OF BECOMING A MEMBER , THE APPLICATION OF ARTICLE 5 ( 1 ) OF THE CONVENTION ALSO HAS PRACTICAL ADVANTAGES : THE COURT FOR THE PLACE IN WHICH THE ASSOCIATION HAS ITS SEAT IS IN FACT USUALLY THE BEST FITTED TO UNDERSTAND THE DOCUMENTS OF CONSTITUTION , RULES AND DECISIONS OF THE ASSOCIATION , AND ALSO THE CIRCUMSTANCES OUT OF WHICH THE DISPUTE AROSE .

15 UNDER THOSE CIRCUMSTANCES THE ANSWER TO THE FIRST QUESTION SHOULD BE THAT THE OBLIGATIONS IN REGARD TO THE PAYMENT OF A SUM OF MONEY WHICH HAVE THEIR BASIS IN THE RELATIONSHIP BETWEEN AN ASSOCIATION AND ITS MEMBERS BY VIRTUE OF MEMBERSHIP MUST BE REGARDED AS ' ' MATTERS RELATING TO A CONTRACT ' ' WITHIN THE MEANING OF ARTICLE 5 ( 1 ) OF THE CONVENTION .

2 . SECOND QUESTION 

16 THE NATIONAL COURT ASKS THE COURT OF JUSTICE TO STATE WHETHER , IN ORDER TO DETERMINE WHETHER OR NOT AN OBLIGATION OF A MEMBER TOWARDS AN ASSOCIATION FALLS WITHIN ' ' MATTERS RELATING TO A CONTRACT ' ' , A DISTINCTION SHOULD BE DRAWN ACCORDING TO WHETHER THE OBLIGATION IN QUESTION ARISES SIMPLY FROM THE ACT OF BECOMING A MEMBER OR RESULTS FROM THAT ACT IN CONJUNCTION WITH A DECISION MADE BY AN ORGAN OF THE ASSOCIATION .

17 IT SHOULD BE NOTED THAT MULTIPLICATION OF THE BASES OF JURISDICTION IN ONE AND THE SAME TYPE OF CASE IS NOT LIKELY TO ENCOURAGE LEGAL CERTAINTY AND EFFECTIVE LEGAL PROTECTION THROUGHOUT THE TERRITORY OF THE COMMUNITY . THE PROVISIONS OF THE CONVENTION SHOULD THEREFORE BE INTERPRETED IN SUCH A WAY THAT THE COURT SEISED IS NOT REQUIRED TO DECLARE THAT IT HAS JURISDICTION TO ADJUDICATE UPON CERTAIN APPLICATIONS BUT HAS NO JURISDICTION TO HEAR CERTAIN OTHER APPLICATIONS , EVEN THOUGH THEY ARE CLOSELY RELATED . MOREOVER , RESPECT FOR THE PURPOSES AND SPIRIT OF THE CONVENTION REQUIRES AN INTERPRETATION OF ARTICLE 5 WHICH ENABLES THE NATIONAL COURT TO RULE ON ITS OWN JURISDICTION WITHOUT BEING COMPELLED TO CONSIDER THE SUBSTANCE OF THE CASE .

18 ON THOSE GROUNDS , THE ANSWER SHOULD BE THAT THE FACT THAT THE OBLIGATION IN QUESTION ARISES SIMPLY FROM THE ACT OF BECOMING A MEMBER OR RESULTS FROM THAT ACT IN CONJUNCTION WITH A DECISION OF AN ORGAN OF THE ASSOCIATION HAS NO EFFECT ON THE APPLICATION OF THE PROVISIONS OF ARTICLE 5 ( 1 ) OF THE CONVENTION TO A DISPUTE CONCERNING THAT OBLIGATION .

Decision on costs

COSTS
19 THE COSTS INCURRED BY THE COMMISSION OF THE EUROPEAN COMMUNITIES , THE ITALIAN GOVERNMENT AND THE GOVERNMENT OF THE FEDERAL REPUBLIC OF GERMANY , WHICH HAVE SUBMITTED OBSERVATIONS TO THE COURT , ARE NOT RECOVERABLE . AS THESE PROCEEDINGS ARE , IN SO FAR AS THE PARTIES TO THE MAIN ACTION ARE CONCERNED , IN THE NATURE OF A STEP IN THE ACTION BEFORE THE NATIONAL COURT , COSTS ARE A MATTER FOR THAT COURT .

Operative part

ON THOSE GROUNDS ,
THE COURT , 

IN ANSWER TO THE QUESTIONS SUBMITTED TO IT BY THE HOGE RAAD DER NEDERLANDEN BY JUDGMENT OF 15 JANUARY 1982 , HEREBY RULES : 

1 . OBLIGATIONS IN REGARD TO THE PAYMENT OF A SUM OF MONEY WHICH HAVE THEIR BASIS IN THE RELATIONSHIP EXISTING BETWEEN AN ASSOCIATION AND ITS MEMBERS BY VIRTUE OF MEMBERSHIP ARE ' ' MATTERS RELATING TO A CONTRACT ' ' WITHIN THE MEANING OF ARTICLE 5 ( 1 ) OF THE CONVENTION OF 27 SEPTEMBER 1968 ON JURISDICTION AND THE ENFORCEMENT OF JUDGMENTS IN CIVIL AND COMMERCIAL MATTERS .

2 . IT MAKES NO DIFFERENCE IN THAT REGARD WHETHER THE OBLIGATIONS IN QUESTION ARISE SIMPLY FROM THE ACT OF BECOMING A MEMBER OR FROM THAT ACT IN CONJUNCTION WITH ONE OR MORE DECISIONS MADE BY ORGANS OF THE ASSOCIATION .

Judgment of the Court of 6 October 1976. - Industrie Tessili Italiana Como v Dunlop AG. - Reference for a preliminary ruling: Oberlandesgericht Frankfurt am Main - Germany. - Brussels Convention on Jurisdiction and the Enforcement of Judgments in Civil and Commercial Matters, Article 5 (1). - Case 12-76. 
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IN CASE 12/76

REFERENCE UNDER ARTICLE 1 OF THE PROTOCOL OF 3 JUNE 1971 ON THE INTERPRETATION BY THE COURT OF JUSTICE OF THE CONVENTION OF 27 SEPTEMBER 1968 ON JURISDICTION AND THE ENFORCEMENT OF JUDGMENTS IN CIVIL AND COMMERCIAL MATTERS BY THE OBERLANDESGERICHT FRANKFURT AM MAIN FOR A PRELIMINARY RULING IN THE ACTION PENDING BEFORE THAT COURT BETWEEN 

INDUSTRIE TESSILI ITALIANA COMO , WHOSE REGISTERED OFFICE IS IN COMO , ITALY , 

AND 

DUNLOP AG , WHOSE REGISTERED OFFICE IS IN HANAU AM MAIN ( FEDERAL REPUBLIC OF GERMANY ), 

Subject of the case

ON THE INTERPRETATION OF THE CONCEPT OF ' PLACE OF PERFORMANCE OF THE OBLIGATION IN QUESTION ' WITHIN THE MEANING OF ARTICLE 5 ( 1 ) OF THE CONVENTION OF 27 SEPTEMBER 1968 ,
Grounds

1 BY ORDER DATED 14 JANUARY 1976 , RECEIVED AT THE COURT REGISTRY ON 13 FEBRUARY 1976 , THE OBERLANDESGERICHT FRANKFURT AM MAIN REFERRED TO THE COURT FOR A PRELIMINARY RULING UNDER THE PROTOCOL OF 3 JUNE 1971 ON THE INTERPRETATION OF THE CONVENTION OF 27 SEPTEMBER 1968 ON JURISDICTION AND ENFORCEMENT OF JUDGMENTS IN CIVIL AND COMMERCIAL MATTERS ( HEREINAFTER REFERRED TO AS ' THE CONVENTION ' ) A QUESTION ON THE INTERPRETATION OF ARTICLE 5 ( 1 ) OF THE CONVENTION .
2 IT APPEARS FROM THE ORDER OF REFERENCE THAT AT THIS STAGE THE CASE , WHICH HAS BEEN BROUGHT AS AN APPEAL TO THE OBERLANDESGERICHT , RELATES TO THE JURISDICTION OF THE COURT OF FIRST INSTANCE AT HANAU TO HEAR A CASE BROUGHT BY AN UNDERTAKING ESTABLISHED WITHIN THE JURISDICTION OF THAT COURT AGAINST AN ITALIAN UNDERTAKING WITH ITS REGISTERED OFFICE AT COMO IN CONNEXION WITH THE PERFORMANCE OF A CONTRACT RELATING TO THE DELIVERY BY THE ITALIAN UNDERTAKING TO THE GERMAN UNDERTAKING OF A CONSIGNMENT OF WOMEN ' S SKI SUITS . IT APPEARS FROM THE FILE THAT THE GOODS WERE MANUFACTURED BY THE ITALIAN UNDERTAKING IN ACCORDANCE WITH INSTRUCTIONS GIVEN BY THE GERMAN UNDERTAKING AND DELIVERED TO A CARRIER IN COMO APPOINTED BY THE GERMAN UNDERTAKING .

3 THE GERMAN UNDERTAKING AFTER TAKING DELIVERY OF THE GOODS AND SELLING SOME OF THEM CONSIDERS AS A RESULT OF COMPLAINTS FROM ITS CUSTOMERS THAT THE SUITS DELIVERED BY THE MANUFACTURER ARE DEFECTIVE AND DO NOT CORRESPOND TO THE SPECIFICATIONS AGREED BETWEEN THE PARTIES . FOR THIS REASON IT BROUGHT AN ACTION IN ITS LOCAL COURT AGAINST THE ITALIAN MANUFACTURER .

4 THE COURT BY INTERLOCUTORY JUDGMENT DATED 10 MAY 1974 DECLARED ITSELF TO HAVE JURISDICTION TO HEAR THE CASE WHEREUPON THE ITALIAN UNDERTAKING BROUGHT AN APPEAL BEFORE THE OBERLANDESGERICHT FRANKFURT AM MAIN . IN THE VIEW OF THIS LATTER COURT THE QUESTION OF JURISDICTION RAISED MUST BE SETTLED IN ACCORDANCE WITH THE PROVISIONS OF THE CONVENTION . IN ITS VIEW THERE IS NO VALID AGREEMENT BETWEEN THE PARTIES CONFERRING JURISDICTION WITHIN THE MEANING OF ARTICLE 17 OF THE CONVENTION . ON THE OTHER HAND THE OBERLANDESGERICHT DOES NOT RULE OUT THE POSSIBILITY THAT THE COURT OF FIRST INSTANCE MAY HAVE JURISDICTION UNDER ARTICLE 5 ( 1 ) OF THE CONVENTION AS BEING THE PLACE ' OF PERFORMANCE OF THE OBLIGATION IN QUESTION ' . TO SETTLE THIS QUESTION IT ASKS THE COURT OF JUSTICE TO RULE ON THE INTERPRETATION OF THAT PROVISION .

PROCEDURE 

5 THE REPUBLIC OF IRELAND AND THE UNITED KINGDOM SUBMITTED OBSERVATIONS DURING THE WRITTEN PROCEDURE AND THE COURT THEREFORE REQUESTED THE PARTIES IN THE MAIN ACTION , THE MEMBER STATES AND THE COMMISSION TO GIVE THEIR VIEWS ON THE QUESTION WHETHER THE NEW MEMBER STATES WHICH ARE NOT YET PARTIES TO THE CONVENTION ARE ENTITLED TO PARTICIPATE IN PROCEEDINGS RELATING TO ITS INTERPRETATION .

6 ARTICLE 3 ( 2 ) OF THE ACT OF ACCESSION PROVIDES THAT ' THE NEW MEMBER STATES UNDERTAKE TO ACCEDE TO THE CONVENTIONS PROVIDED FOR IN ARTICLE 220 OF THE EEC TREATY , AND TO THE PROTOCOLS ON THE INTERPRETATION OF THOSE CONVENTIONS BY THE COURT OF JUSTICE , SIGNED BY THE ORIGINAL MEMBER STATES , AND TO THIS END THEY UNDERTAKE TO ENTER INTO NEGOTIATIONS WITH THE ORIGINAL MEMBER STATES IN ORDER TO MAKE THE NECESSARY ADJUSTMENTS THERETO ' . THE FIRST PARAGRAPH OF ARTICLE 63 OF THE CONVENTION PROVIDES THAT ' THE CONTRACTING STATES RECOGNIZE THAT ANY STATE WHICH BECOMES A MEMBER OF THE EUROPEAN ECONOMIC COMMUNITY SHALL BE REQUIRED TO ACCEPT THIS CONVENTION AS A BASIS FOR THE NEGOTIATIONS BETWEEN THE CONTRACTING STATES AND THAT STATE NECESSARY TO ENSURE THE IMPLEMENTATION OF THE LAST PARAGRAPH OF ARTICLE 220 OF THE TREATY ESTABLISHING THE EUROPEAN ECONOMIC COMMUNITY ' . THE NEW MEMBER STATES THUS HAVE AN INTEREST IN EXPRESSING THEIR VIEWS WHEN THE COURT IS CALLED UPON TO INTERPRET A CONVENTION TO WHICH THEY ARE REQUIRED TO BECOME PARTIES .

7 IT SHOULD FURTHER BE OBSERVED THAT ARTICLE 5 ( 1 ) OF THE PROTOCOL OF 3 JUNE 1971 STIPULATES THAT , EXCEPT AS OTHERWISE PROVIDED , ' THE PROVISIONS OF THE TREATY ESTABLISHING THE EUROPEAN ECONOMIC COMMUNITY AND THOSE OF THE PROTOCOL ON THE STATUTE OF THE COURT OF JUSTICE ANNEXED THERETO , WHICH ARE APPLICABLE WHEN THE COURT IS REQUESTED TO GIVE A PRELIMINARY RULING , SHALL ALSO APPLY TO ANY PROCEEDINGS FOR THE INTERPRETATION OF THE CONVENTION ' .

8 AS A RESULT THE NEW MEMBER STATES TO WHICH ARTICLE 177 OF THE EEC TREATY AND ARTICLE 20 OF THE PROTOCOL ON THE STATUTE OF THE COURT OF JUSTICE APPLY ARE ENTITLED TO SUBMIT OBSERVATIONS IN ACCORDANCE WITH THE SAID ARTICLES IN PROCEEDINGS FOR THE INTERPRETATION OF THE CONVENTION . NO VALID OBJECTION TO THIS CONCLUSION IS CONSTITUTED BY ARTICLE 4 ( 4 ) OF THE PROTOCOL OF 3 JUNE 1971 ON A SPECIAL PROCEDURE WHICH IS NOT RELEVANT FOR THE PRESENT PURPOSES . FURTHER IN THE CONTEXT OF THAT PROTOCOL , WHICH ORIGINATED BEFORE THE ENLARGEMENT OF THE EUROPEAN COMMUNITIES , THE WORDS ' CONTRACTING STATES ' REFER TO ALL THE MEMBER STATES .

THE INTERPRETATION OF THE CONVENTION IN GENERAL 

9 ARTICLE 220 OF THE EEC TREATY PROVIDES THAT MEMBER STATES SHALL , SO FAR AS NECESSARY , ENTER INTO NEGOTIATIONS WITH EACH OTHER WITH A VIEW TO SECURING FOR THE BENEFIT OF THEIR NATIONALS THE ESTABLISHMENT OF RULES INTENDED TO FACILITATE THE ACHIEVEMENT OF THE COMMON MARKET IN THE VARIOUS SPHERES LISTED IN THAT PROVISION . THE CONVENTION WAS ESTABLISHED TO IMPLEMENT ARTICLE 220 AND WAS INTENDED ACCORDING TO THE EXPRESS TERMS OF ITS PREAMBLE TO IMPLEMENT THE PROVISIONS OF THAT ARTICLE ON THE SIMPLIFICATION OF FORMALITIES GOVERNING THE RECIPROCAL RECOGNITION AND ENFORCEMENT OF JUDGMENTS OF COURTS OR TRIBUNALS AND TO STRENGTHEN IN THE COMMUNITY THE LEGAL PROTECTION OF PERSONS THEREIN ESTABLISHED . IN ORDER TO ELIMINATE OBSTACLES TO LEGAL RELATIONS AND TO SETTLE DISPUTES WITHIN THE SPHERE OF INTRA-COMMUNITY RELATIONS IN CIVIL AND COMMERCIAL MATTERS THE CONVENTION CONTAINS , INTER ALIA , RULES ENABLING THE JURISDICTION IN THESE MATTERS OF COURTS OF MEMBER STATES TO BE DETERMINED AND FACILITATING THE RECOGNITION AND EXECUTION OF COURTS ' JUDGMENTS . ACCORDINGLY THE CONVENTION MUST BE INTERPRETED HAVING REGARD BOTH TO ITS PRINCIPLES AND OBJECTIVES AND TO ITS RELATIONSHIP WITH THE TREATY .

10 THE CONVENTION FREQUENTLY USES WORDS AND LEGAL CONCEPTS DRAWN FROM CIVIL , COMMERCIAL AND PROCEDURAL LAW AND CAPABLE OF A DIFFERENT MEANING FROM ONE MEMBER STATE TO ANOTHER . THE QUESTION THEREFORE ARISES WHETHER THESE WORDS AND CONCEPTS MUST BE REGARDED AS HAVING THEIR OWN INDEPENDENT MEANING AND AS BEING THUS COMMON TO ALL THE MEMBER STATES OR AS REFERRING TO SUBSTANTIVE RULES OF THE LAW APPLICABLE IN EACH CASE UNDER THE RULES OF CONFLICT OF LAWS OF THE COURT BEFORE WHICH THE MATTER IS FIRST BROUGHT .

11 NEITHER OF THESE TWO OPTIONS RULES OUT THE OTHER SINCE THE APPROPRIATE CHOICE CAN ONLY BE MADE IN RESPECT OF EACH OF THE PROVISIONS OF THE CONVENTION TO ENSURE THAT IT IS FULLY EFFECTIVE HAVING REGARD TO THE OBJECTIVES OF ARTICLE 220 OF THE TREATY . IN ANY EVENT IT SHOULD BE STRESSED THAT THE INTERPRETATION OF THE SAID WORDS AND CONCEPTS FOR THE PURPOSE OF THE CONVENTION DOES NOT PREJUDGE THE QUESTION OF THE SUBSTANTIVE RULE APPLICABLE TO THE PARTICULAR CASE .

THE QUESTION RAISED BY THE NATIONAL COURT 

12 ARTICLE 5 OF THE CONVENTION PROVIDES : ' A PERSON DOMICILED IN A CONTRACTING STATE MAY , IN ANOTHER CONTRACTING STATE , BE SUED : ( 1 ) IN MATTERS RELATING TO A CONTRACT , IN THE COURTS FOR THE PLACE OF PERFORMANCE OF THE OBLIGATION IN QUESTION ' . THIS PROVISION MUST BE INTERPRETED WITHIN THE FRAMEWORK OF THE SYSTEM OF CONFERMENT OF JURISDICTION UNDER TITLE II OF THE CONVENTION . IN ACCORDANCE WITH ARTICLE 2 THE BASIS OF THIS SYSTEM IS THE GENERAL CONFERMENT OF JURISDICTION ON THE COURT OF THE DEFENDANT ' S DOMICILE . ARTICLE 5 HOWEVER PROVIDES FOR A NUMBER OF CASES OF SPECIAL JURISDICTION AT THE OPTION OF THE PLAINTIFF .

13 THIS FREEDOM OF CHOICE WAS INTRODUCED IN VIEW OF THE EXISTENCE IN CERTAIN WELL-DEFINED CASES OF A PARTICULARLY CLOSE RELATIONSHIP BETWEEN A DISPUTE AND THE COURT WHICH MAY BE MOST CONVENIENTLY CALLED UPON TO TAKE COGNIZANCE OF THE MATTER . THUS IN THE CASE OF AN ACTION RELATING TO CONTRACTUAL OBLIGATIONS ARTICLE 5 ( 1 ) ALLOWS A PLAINTIFF TO BRING THE MATTER BEFORE THE COURT FOR THE PLACE ' OF PERFORMANCE ' OF THE OBLIGATION IN QUESTION . IT IS FOR THE COURT BEFORE WHICH THE MATTER IS BROUGHT TO ESTABLISH UNDER THE CONVENTION WHETHER THE PLACE OF PERFORMANCE IS SITUATE WITHIN ITS TERRITORIAL JURISDICTION . FOR THIS PURPOSE IT MUST DETERMINE IN ACCORDANCE WITH ITS OWN RULES OF CONFLICT OF LAWS WHAT IS THE LAW APPLICABLE TO THE LEGAL RELATIONSHIP IN QUESTION AND DEFINE IN ACCORDANCE WITH THAT LAW THE PLACE OF PERFORMANCE OF THE CONTRACTUAL OBLIGATION IN QUESTION .

14 HAVING REGARD TO THE DIFFERENCES OBTAINING BETWEEN NATIONAL LAWS OF CONTRACT AND TO THE ABSENCE AT THIS STAGE OF LEGAL DEVELOPMENT OF ANY UNIFICATION IN THE SUBSTANTIVE LAW APPLICABLE , IT DOES NOT APPEAR POSSIBLE TO GIVE ANY MORE SUBSTANTIAL GUIDE TO THE INTERPRETATION OF THE REFERENCE MADE BY ARTICLE 5 ( 1 ) TO THE ' PLACE OF PERFORMANCE ' OF CONTRACTUAL OBLIGATIONS . THIS IS ALL THE MORE TRUE SINCE THE DETERMINATION OF THE PLACE OF PERFORMANCE OF OBLIGATIONS DEPENDS ON THE CONTRACTUAL CONTEXT TO WHICH THESE OBLIGATIONS BELONG .

15 IN THESE CIRCUMSTANCES THE REFERENCE IN THE CONVENTION TO THE PLACE OF PERFORMANCE OF CONTRACTUAL OBLIGATIONS CANNOT BE UNDERSTOOD OTHERWISE THAN BY REFERENCE TO THE SUBSTANTIVE LAW APPLICABLE UNDER THE RULES OF CONFLICT OF LAWS OF THE COURT BEFORE WHICH THE MATTER IS BROUGHT .

Decision on costs

COSTS
16 THE COSTS INCURRED BY THE GOVERNMENT OF THE FEDERAL REPUBLIC OF GERMANY , THE GOVERNMENT OF THE UNITED KINGDOM OF GREAT BRITAIN AND NORTHERN IRELAND AND THE COMMISSION OF THE EUROPEAN COMMUNITIES WHICH HAVE SUBMITTED OBSERVATIONS TO THE COURT ARE NOT RECOVERABLE AND , AS THESE PROCEEDINGS ARE , IN SO FAR AS THE PARTIES TO THE MAIN ACTION ARE CONCERNED , IN THE NATURE OF A STEP IN THE ACTION PENDING BEFORE THE OBERLANDESGERICHT FRANKFURT AM MAIN , THE DECISION AS TO COSTS IS A MATTER FOR THAT COURT .

Operative part

ON THOSE GROUNDS ,
THE COURT 

IN ANSWER TO THE QUESTION REFERRED TO IT BY THE OBERLANDESGERICHT FRANKFURT AM MAIN BY ORDER DATED 14 JANUARY 1976 , HEREBY RULES : 

THE ' PLACE OF PERFORMANCE OF THE OBLIGATION IN QUESTION ' WITHIN THE MEANING OF ARTICLE 5 ( 1 ) OF THE CONVENTION OF 27 SEPTEMBER 1968 ON JURISDICTION AND THE ENFORCEMENT OF JUDGMENTS IN CIVIL AND COMMERCIAL MATTERS IS TO BE DETERMINED IN ACCORDANCE WITH THE LAW WHICH GOVERNS THE OBLIGATIONS IN QUESTION ACCORDING TO THE RULES OF CONFLICT OF LAWS OF THE COURT BEFORE WHICH THE MATTER IS BROUGHT .

Court of Justice
Judgment of the Court of 15 January 1987. Hassan Shenavai v Klaus Kreischer. Reference for a preliminary ruling: Landgericht Kaiserslautern - Germany. Brussels Convention - Place of performance of an obligation. Case 266/85.
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In case 266/85

Reference to the court under the protocol of 3 June 1971 on the interpretation by the Court of Justice of the convention of 27 September 1968 on jurisdiction and the enforcement of judgments in civil and commercial matters, by the landgericht (( regional court)) kaiserslautern, for a preliminary ruling in the proceedings pending before that court between

Hassan shenavai, rockenhausen (Federal Republic of Germany),

And

Klaus kreischer, geleen (Netherlands),

On the intepretation of Article 5 (1) of the convention of 27 September 1968 on jurisdiction and the enforcement of judgments in civil and commercial matters (Official Journal 1978, l*304, p.*77 hereinafter referred to as 'the convention '),

The court

Composed of: lord mackenzie stuart, president, c. Kakouris, t. F. O' higgins and f. Schockweiler (presidents of chambers), g. Bosco, t. Koopmans, k. Bahlmann, r. Joliet and j. C. Rodriguez iglesias, judges,

Advocate General: g. F. Mancini

Registrar: h.a. Ruehl, principal administrator

After considering the observations submitted on behalf of

Klaus kreischer, the defendant in the main proceedings, in the written procedure, by dr h. O. Merkel, rechtsanwalt, kaiserslautern

The government of the Federal Republic of Germany, in the written procedure, by christof boehmer,

The United Kingdom, in the written procedure, by b. E. Mchenry, of the treasury solicitor' s department,

The government of the Italian Republic, by l. F. Bravo, head of the department for contentious diplomatic affairs, assisted by oscar fiumara, avvocato dello stato,

The Commission of the European Communities, by friedrich-wilhelm albrecht, a member of its legal department, assisted by silvio pieri,

Having regard to the report for the hearing and further to the hearing on 10 July 1986,

After hearing the opinion of the Advocate General delivered at the sitting on 4 November 1986,

Gives the following

Judgment

GROUNDS

1 by an order of 5 March 1985, which was received at the court on 30 August 1985, the landgericht (( regional court)) kaiserslautern referred to the court for a preliminary ruling under the protocol of 3 June 1971 on the interpretation by the Court of Justice of the convention of 27 September 1968 on jurisdiction and the enforcement of judgments in civil and commercial matters a question concerning the interpretation of Article 5 (1) of the convention.

2 The question arose in the course of proceedings between Mr shenavai, an architect of rockenhausen, Federal Republic of Germany, and Mr kreischer, residing at geleen, Netherlands, concerning the recovery of architect' s fees for the preparation of plans for the construction of three holiday homes near rockenhausen.

3 The amtsgericht (( local court)) rockenhausen, before which the action was brought, allowed Mr kreischer' s objection that it lacked jurisdiction on the ground that the place of performance of the obligation to pay architect' s fees was the domicile of the person who Commissioned the work; Mr kreischer was domiciled the Netherlands, so that the requisite conditions for him to be sued in a german court were not satisfied.

4 Mr shenavai appealed to the landgericht kaiserslautern which took the view that under german law the place of performance of the architect' s contract was the place where his office was situated and where the planned buildings were to be erected. Thus the place of performance of all the obligations arising under the contract was to be found at the 'focal point' of the contractual relationship seen as a whole.

5 The landgericht went on to state that it was not certain that the same interpretation had to be followed as regards Article 5 (1) of the convention, since some judgments of the court made international territorial jurisdiction dependent on the place of performance of the contractual obligation on which the judicial proceedings were based - in this case, the obligation to pay the fees. In those circumstances the landgericht deemed it necessary to refer the following question to the court for a preliminary ruling:

'for the purposes of Article 5 (1) of the convention of 27 September 1968 on jurisdiction and the enforcement of judgments in civil and commercial matters, is the place of performance, in the specific case of a claim for fees by an architect engaged solely in planning work, to be determined by reference to the contractual obligation which forms the actual basis of the legal proceedings (in this case a debt payable under german law at the place where the defendant is domiciled), or by reference to the obligation typical of the contract and characterizing the contractual relationship as a whole (that is to say, the place where the architect has his practice and/or the site of the planned building)?'

6 It should be recalled that Article 2 of the convention lays down the general rule that jurisdiction is to be based on the defendant' s domicile, but that Article 5 (1) thereof further provides that, in matters relating to a contract, the defendant may also be sued 'in the courts for the place of performance of the obligation in question '. As the court observed in its judgment of 6 October 1976 (case 12/76 tessili V dunlop (( 1976)) ecr 1473), that freedom of choice was introduced in view of the existence in certain cases of a particularly close relationship between a dispute and the court which may be most conveniently called upon to take cognizance of the matter.

7 In the same judgment the court ruled that the question of the location of the 'place of performance' of an obligation was to be determined pursuant to the law governing the obligation at issue and in accordance with the rules on the conflict of laws of the court before which the matter was brought.

8 In another judgment of 6 October 1976 (case 14/76 de bloos V bouyer (( 1976)) ecr 1497) the court observed that the convention was intended to determine the international jurisdiction of the courts of the contracting states, to facilitate the recognition of judgments and to introduce an expeditious procedure for securing the enforcement of judgments; it held that those objectives implied the need to avoid, so far as possible, creating a situation in which a number of courts had jurisdiction in respect of one and the same contract, and that Article 5 (1) of the convention could therefore not be interpreted as referring to any obligation whatsoever arising under the contract in question.

9 The court concluded that, for the purposes of determining the place of performance within the meaning of Article 5, the obligation to be taken into account was that which corresponded to the contractual right on which the plaintiff' s action was based. It ruled that, in a case where the plaintiff asserted the right to be paid damages or sought dissolution of the contract on the ground of the wrongful conduct of the other party, that obligation was still that which arose under the contract and the non-performance of which was relied upon to support such claims.

10 The general rule thereby defined admits, however, of certain exceptions on the ground that 'matters relating to a contract' cover relationships of widely differing kinds, both from the viewpoint of their social importance and from that of the obligations entered into. The convention takes account of that diversity by laying down certain special rules which apply to specific contractual relationships. For example, Article 16 of the convention provides for exclusive jurisdiction in cases concerning tenancies of immovable property.

11 Guided by similar considerations, the court, in its judgment of 26 May 1982 (case 133/81 ivenel V schwab (( 1982)) ecr 1891), held that in the case of a claim based on different obligations arising under a single contract for commercial representation which had been described by the national court as a contract of employment, the obligation to be taken into consideration for the purposes of Article 5 (1) of the convention was the obligation which characterized the contract and was normally the obligation to carry out work.

12 In those circumstances, the question submitted by the landgericht must be regarded as seeking to establish in particular whether, in proceedings for the recovery of architect' s fees, the general rule set out in the aforesaid de bloos judgment must apply, under which the obligation to be taken into consideration is the one on which the plaintiff' s action is based, or conversely whether the case displays special features analogous to those which were in evidence in the ivenel case.

13 The argument presented to the court dealt not only with the problem whether regard should be had to the nature of the disputed contract in determining the obligation to be taken into account, but also with the problem raised by the presence, within one and the same dispute, of a number of obligations forming the basis of the judicial proceedings.

14 On the first point the United Kingdom advocates a generalized application of the criterion adopted by the court in the abovementioned ivenel judgment with reference to a contract of employment, arguing that the application of that criterion to all contracts for professional services would offer certain advantages. To interpret Article 5 (1) accordingly would in particular have the effect of avoiding a situation in which courts in different contracting states had jurisdiction over different claims based on one and the same contract, and would locate the forum in the contracting state whose law was normally applicable to the contract. In a case such as the present one it would have the further advantage of affording a genuine alternative to the forum of the defendant' s domicile - the usual forum under the convention.

15 The german and italian governments and the Commission do not subscribe to that point of view. The german government admits that some arguments militate in favour of a single contractual forum but emphasizes, first, that some contracts do not embody a characteristic obligation, for example when the obligations of the two parties are of an equivalent nature (as in the case of a contract of barter), and, secondly, that it was the intention of the authors of the convention, as reflected in certain language versions of Article 5 (1) thereof, to establish the forum of the place of performance by reference to the contractual obligation on which the judicial proceedings were actually based.

16 In that connection it should first be observed that contracts of employment, like other contracts for work other than on a self-employed basis, differ from other contracts - even those for the provision of services - by virtue of certain particularities: they create a lasting bond which brings the worker to some extent within the organizational framework of the business of the undertaking or employer, and they are linked to the place where the activities are pursued, which determines the application of mandatory rules and collective agreements. It is on account of those particularities that the court of the place in which the characteristic obligation of such contracts is to be performed is considered best suited to resolving the disputes to which one or more obligations under such contracts may give rise.

17 When no such particularities exist, it is neither necessary nor appropriate to identify the obligation which characterizes the contract and to centralize at the place of performance thereof jurisdiction, based on place of performance, over disputes concerning all the obligations under the contract. The variety and multiplicity of contracts as a whole are such that the above criterion might in those other cases create uncertainty as to jurisdiction, whereas it is precisely such uncertainty which the convention is designed to reduce.

18 On the other hand, no such uncertainty exists for most contracts if regard is had solely to the contractual obligation whose performance is sought in the judicial proceedings. The place in which that obligation is to be performed usually constitutes the closest connecting factor between the dispute and the court having jurisdiction over it, and it is this connecting factor which explains why, in contractual matters, it is the court of the place of performance of the obligation which has jurisdiction.

19 Admittedly, the above rule does not afford a solution in the particular case of a dispute concerned with a number of obligations arising under the same contract and forming the basis of the proceedings commenced by the plaintiff. However, in such a case the court before which the matter is brought will, when determining whether it has jurisdiction, be guided by the maxim accessorium sequitur principale; in other words, where various obligations are at issue, it will be the principal obligation which will determine its jurisdiction. That complication does not, however, arise in the case referred to in the question raised by the landgericht kaiserslautern.

20 The answer to be given to the question referred to the court should therefore be that, for the purposes of determining the place of performance within the meaning of Article 5 (1) of the convention, the obligation to be taken into consideration in a dispute concerning proceedings for the recovery of fees commenced by an architect Commissioned to draw up plans for the building of houses is the contractual obligation which forms the actual basis of legal proceedings.

COSTS

Costs

21 The costs incurred by the government of the Federal Republic of Germany, the United Kingdom, the government of the Italian Republic, and the Commission of the European Communities, which have submitted observations to the court, are not recoverable. As these proceedings are, in so far as the parties to the main proceedings are concerned, a step in the action pending before the national court, the Decision on costs is a matter for that court.

RULING

On those grounds,

The court

In answer to the question referred to it by the landgericht kaiserslautern by order of 5 March 1985, hereby rules:

For the purposes of determining the place of performance within the meaning of Article 5 (1) of the convention of 27 September 1968 on jurisdiction and the enforcement of judgments in civil and commercial matters, the obligation to be taken into consideration in a dispute concerning proceedings for the recovery of fees commenced by an architect Commissioned to draw up plans for the building of houses is the contractual obligation which forms the actual basis of legal proceedings.

More recent decisions on what is contractual:

ECJ 17 September 2002 ‘Tacconi v HWS’ (Case C-334/00, ECR 2002 p. I-07357) 

In circumstances characterised by the absence of obligations freely assumed by one party towards another on the occasion of negotiations with a view to the formation of a contract and by a possible breach of rules of law, in particular the rule which requires the parties to act in good faith in such negotiations, an action founded on the pre-contractual liability of the defendant is a matter relating to tort, delict or quasi-delict within the meaning of Article 5, point (3), of the Convention [Article 5, pont (3), of the Brussels I Regulation] (see para. 27, operative part).
ECJ 20 January 2005 ‘Petra Engler v Janus Versand GmbH’ (Case C-27/02, ECR 2005 p. I-00481) 

Legal proceedings by which a consumer seeks an order, under the law of the Contracting State [Member State] in which he is domiciled, that a mail order company established in another Contracting State award a prize ostensibly won by him is contractual in nature for the purpose of Article 5, point (1), of the 1968 Brussels Convention [Article 5, point (1), of the Brussels I Regulation], provided that, first, that company, with the intention of inducing the consumer to enter a contract, addresses to him in person a letter of such a kind as to give the impression that a prize will be awarded to him if he returns the ‘payment notice’ attached to the letter and, second, he accepts the conditions laid down by the vendor and does in fact claim payment of the prize announced. On the other hand, even though the letter also contains a catalogue advertising goods for that company and a request for a ‘trial without obligation’, the fact that the award of the prize does not depend on an order for goods and that the consumer has not, in fact, placed such an order has no bearing on that interpretation (see para. 61, operative part)
Judgment of the Court (Sixth Chamber) of 15 February 1989. - Six Constructions Ltd v Paul Humbert. - Reference for a preliminary ruling: Cour de cassation - France. - Brussels Convention - Place of performance of the obligation. - Case 32/88. 

European Court reports 1989 Page 00341
In Case 32/88 

REFERENCE to the Court under the Protocol of 3 June 1971 on the interpretation by the Court of Justice of the Convention of 27 September 1968 on Jurisdiction and the Enforcement of Judgments in Civil and Commercial Matters by the Cour de cassation ( Court of Cassation ) of the French Republic for a preliminary ruling in the proceedings pending before that court between 

Six Constructions Ltd, Brussels ( Belgium ) 

and 

Paul Humbert, residing in Labrède ( Gironde, France ) 

on the interpretation of Article 5(1 ) of the Convention of 27 September 1968 on Jurisdiction and the Enforcement of Judgments in Civil and Commercial Matters ( Official Journal 1978, L 304, p . 36 ) 

THE COURT ( Sixth Chamber ) 

composed of : T . Koopmans, President of Chamber, T . F . O' Higgins, G . F . Mancini, F . A . Schockweiler and M . Díez de Velasco, Judges, 

Advocate General : G . Tesauro 

Registrar : J.-G . Giraud 

After considering the observations submitted on behalf of 

P . Humbert, the respondent in the main proceedings, by H . Masse-Dessen and B . Georges, avocats au conseil d' Etat et á la Cour de cassation, Paris, 

the Government of the Federal Republic of Germany, by C . Boehmer, acting as Agent, 

the Government of the French Republic, by R . de Gouttes and C . Chavance, acting as Agents, 

the Government of the Italian Republic, by L . Ferrari Bravo, Head of the Servizio del Contenzioso Diplomatico, acting as Agent, assisted by O . Fiumara, avvocato dello Stato, 

the United Kingdom, by S . J . Hay, acting as Agent, assisted by C . L . Carpenter, 

the Commission of the European Communities, by Georgios Kremlis, acting as Agent, assisted by G . Cherubini, 

having regard to the Report for the Hearing and further to the hearing on 19 October 1988, 

after hearing the Opinion of the Advocate General delivered at the sitting on 15 December 1988, 

gives the following 

Judgment 

Grounds

1 By judgment dated 14 January 1988, which was received at the Court on 28 January 1988, the French Cour de cassation referred to the Court for a preliminary ruling pursuant to the Protocol of 3 June 1971 on the interpretation by the Court of Justice of the Convention of 27 September 1968 on Jurisdiction and the Enforcement of Judgments in Civil and Commercial Matters, two questions on the interpretation of Article 5(1 ) of that Convention . 
2 Those questions arose in proceedings between Paul Humbert, residing in Labrède, France, and Six Constructions Ltd, established in Brussels, concerning a breach of a contract of employment which gave rise to an application for the payment of several amounts by way of payment in lieu of notice, damages, gratuities and various amounts by way of compensation and arrears of salary . 

3 It is apparent from the documents before the Court that Six Constructions Ltd is a company incorporated under the law of Sharjah, one of the United Arab Emirates, which has a branch in Brussels . During the main proceedings, it asserted that its registered office was in Brussels . That assertion was accepted by the French courts because it was not contested at the proper time . 

4 Two problems of jurisdiction arose before the conseil de prud' hommes ( Labour Conciliation Tribunal ), Bordeaux, before which the application was brought, and before the cour d' appel ( Court of Appeal ). On the one hand, Six Constructions Ltd invoked a term of the contract of employment according to which disputes concerning the performance of the contract were subject to the jurisdiction of the Brussels courts . However, the written instrument containing the terms of the contract had never been signed by Mr Humbert . On the other hand, Six Constructions Ltd contested the jurisdiction of the French courts on the ground that the contract of employment was performed not in France but in several countries outside the territory of the Community, since between March 1979, when he was taken on as a deputy project manager and December 1979, when he was dismissed, Mr Humbert had been sent to Libya, Zaïre and Abu Dhabi, one of the United Arab Emirates . 

5 The Cour de cassation considered the two submissions mentioned above . It decided in regard to the first that the term attributing jurisdiction did not fulfil the conditions for validity under Article 17 of the Convention . With regard to the second, the Cour de cassation pointed out that, under Article 5(1 ) of the Convention, in matters relating to a contract, a person may be sued in the courts of the place of performance of the obligation in question and it is clear from the previous decisions of the Court of Justice that the obligation to be taken into account in the case of a contract of employment is the obligation which characterizes the contract, in particular the obligation to carry out the agreed work . However, the Cour de cassation considered that the question of which obligation was to be taken into account where the work was performed outside the territory of the Community raised a problem of interpretation . 

6 In those circumstances, the Cour de cassation stayed proceedings and referred the following questions to the Court of Justice for a preliminary ruling : 

"( 1 ) What is the obligation to be taken into account for the purposes of the application of Article 5(1 ) of the Brussels Convention of 27 September 1968 where the court is hearing an action based on obligations arising under a contract of employment binding an employee residing in France to a company having its registered office in Belgium which posted him to several countries ouside Community territory? 

( 2 ) Must the characteristic obligation be considered as being performed in the establishment which engaged him, or must jurisdiction be determined pursuant to Article 2 of the Brussels Convention?" 

7 Reference is made to the Report for the Hearing for a fuller account of the facts of the main proceedings, the course of the procedure and the written observations submitted to the Court which are mentioned or discussed hereinafter only in so far as is necessary for the reasoning of the Court . 

8 It should be observed at the outset that the main proceedings were brought before 1 November 1986, the date on which the version of the Convention amended as a result of the accession of new Member States came into effect . The provisions to be interpreted are therefore those of the Convention in the form in which it existed in 1971 . 

First question 

9 The first question covers the case in which, as in the main proceedings, proceedings have been brought before a court on the basis of several obligations arising under a single contract of employment . For the purposes of applying Article 5(1 ) of the Convention, it must be determined, in that situation, where the "place of performance of the obligation in question" is situated . 

10 According to the Court' s case-law, as the national court rightly pointed out, the obligation to be taken into consideration for the purposes of applying Article 5(1 ) of the Convention to contracts of employment is the obligation which characterizes such a contract, in particular, the obligation to carry out the agreed work ( judgments of 26 May 1982 in Case 133/81 Ivenel v Schwab (( 1982 )) ECR 1891, and of 15 January 1987 in Case 266/85 Shenavai v Kreischer (( 1987 )) ECR 239 ). In that regard, the Court based its decision on the finding that contracts of employment, and more generally contracts for the performance of work other than work on a self-employed basis differ from other contracts by virtue of certain particularities inasmuch as they create a lasting bond which brings the worker to some extent within the organizational framework of the business of the undertaking or employer and they are linked to the place where the activities are pursued, which determines the application of mandatory rules and collective agreements . 

11 On the basis that in this case the employee carried out work not in Brussels where, according to the documents before the Court, he regularly returned to make reports, but only in African and Arab countries to which he was posted to take part there in certain construction work, the national court asked how it should apply the criterion of the place where the work is carried out in order to determine which courts have jurisdiction . 

12 In that regard, the French Government, the German Government and the United Kingdom argued that if an employed person does not normally perform his work in a single country, it must be the courts for the place in which the business which engaged the employee is situated that have jurisdiction under Article 5(1 ) of the Convention for disputes arising under the contract of employment . That interpretation is in accordance with the solution envisaged in such situations by the Rome Convention on the Law Applicable to Contractual Obligations ( Official Journal 1980, L 266, p . 1 ) and with the wording chosen in the draft Convention on Jurisdiction and the Enforcement of Judgments in Civil and Commercial Matters to be concluded by the Member States of the Community and the Member States of the European Free Trade Association ( the "parallel" convention to the Brussels Convention ). After the observations had been submitted in this case, that Convention was concluded in Lugano on 16 September 1988 ( Official Journal L 319, p . 9 ). Article 5(1 ) thereof provides that in matters relating to a contract of employment, the place of performance of the obligation is the place "where the employee habitually carries out his work, or if the employee does not habitually carry out his work in any one country, this place shall be the place of business through which he was engaged ". 

13 That argument was contested by the Italian Government and the Commission . According to the latter, the interpretation put forward by those three governments has the twofold weakness of departing significantly from the actual terms of Article 5(1 ) of the Convention and of not taking account of the need to ensure adequate protection to the socially weaker contracting party, namely the employee . In that regard, the Commission argues that the effect of the criterion of the place of business through which the employee was engaged is to give jurisdiction to the courts for the place where the employer' s registered office is located, even if the employer is the plaintiff, and to establish thereby a forum actoris, whereas the underlying idea of the Convention, as is clearly stated in Articles 2 and 3, is precisely to limit the number of cases in which a person may be sued in the courts of the plaintiff' s domicile . 

14 The Commission' s arguments on that point must be accepted . As the Court held in its judgments of 26 March 1982 and 15 January 1987, cited above, on account of the particularities of contracts of employment, it is the courts of the place in which the work is to be carried out which are best suited to resolving disputes to which one or more obligations under such contracts may give rise . Those particularities of contracts of employment do not justify an interpretation of Article 5(1 ) of the Convention which would permit account to be taken of the place of business through which the employee was engaged if it is difficult or impossible to determine in which State the work was performed . 

15 The reply to the first question should therefore be that Article 5(1 ) of the Convention must be interpreted as meaning that, as regards contracts of employment, the obligation to be taken into consideration is that which characterizes such contracts, in particular the obligation to carry out the agreed work . 

Second question 

16 The second question concerns how to apply, in regard to contracts of employment, the criterion of the characteristic obligation when the employee carries out all his work outside the territory of the Community . It asks in particular whether, in such a case, jurisdiction is determined by reference to the place of business in which the employee was engaged or whether it must be determined pursuant to Article 2 of the Convention . 

17 The possible choice of the criterion of the place of business in which the employee was engaged has already been considered in regard to the first question . 

18 It should be added in that regard that, as the Court pointed out in its judgment of 27 September 1988 in Case 189/87 Kalfelis v HEMA (( 1988 )) ECR , the provisions on "special jurisdiction" in Articles 5 and 6 of the Convention constitute derogations from the principle that jurisdiction is vested in the courts of the State of the defendant' s domicile, laid down in the general provisions of Articles 2 and 3 and, therefore, those provisions on special jurisdiction must be interpreted restrictively . 

19 In those circumstances when a court finds that claims made before it are based on obligations arising from a contract of employment and that the employee' s obligation to carry out the agreed work was and must be fulfilled outside the territory of the Contracting States, it has no choice but to conclude that the place provided for in Article 5(1 ) of the Convention cannot serve as a basis for attributing jurisdiction to a court within that territory and that Article 5(1 ) cannot therefore be applicable . 

20 Although there are indeed some disadvantages in the alternative jurisdiction envisaged by the Convention in contract matters being precluded by the manner in which the parties to the contract have agreed that it is to be performed, it should be observed that the plaintiff is always entitled to bring his action before the courts of the place of the defendant' s domicile in accordance with Article 2 of the Convention, which thereby provides a certain and reliable criterion . 

21 It should also be noted that that interpretation corresponds to the system laid down by the laws of the Contracting States in regard to jurisdiction in disputes arising out of contracts of employment . A comparative study of those laws shows that the criteria most often applied are those of the defendant' s domicile and the place where the work is performed . In most case, those laws give the plaintiff the choice between those two places . 

22 The reply to the second question should therefore be that where, in the case of a contract of employment, the obligation of the employee to carry out the agreed work was performed and has to be performed outside the territory of the Contracting States, Article 5(1 ) of the Convention is not applicable and that in such a case jurisdiction is determined on the basis of the place of the defendant' s domicile in accordance with Article 2 of the Convention . 

Decision on costs

Costs 
23 The costs incurred by the Governments of the Federal Republic of Germany, the French Republic, the Italian Republic, the United Kingdom and the Commission of the European Communities, which have submitted observations to the Court, are not recoverable . Since these proceedings are, in so far as the parties to the main proceedings are concerned, in the nature of a step in the action pending before the national court, the decision on costs is a matter for that court . 

Operative part

On those grounds, 
THE COURT ( Sixth Chamber ), 

in answer to the questions referred to it by the Cour de cassation, by judgment of 14 January 1988, hereby rules : 

( 1 ) Article 5(1 ) of the Convention of 27 September 1968 on Jurisdiction and the Enforcement of Judgments in Civil and Commercial Matters must be interpreted as meaning that, as regards contracts of employment, the obligation to be taken into consideration is that which characterizes such contracts, in particular the obligation to carry out the agreed work . 

( 2 ) Where, in the case of a contract of employment, the obligation of the employee to carry out the agreed work was performed and has to be performed outside the territory of the Contracting States, Article 5(1 ) of the Convention is not applicable; in such a case jurisdiction is to be determined on the basis of the place of the defendant' s domicile in accordance with Article 2 of the Convention . 
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ISSUE 1 

In Case C-386/05,

REFERENCE for a preliminary ruling under Articles 68 EC and 234 EC from the Oberster Gerichtshof (Austria), made by decision of 28 September 2005, received at the Court on 24 October 2005, in the proceedings

Color Drack GmbH v Lexx International Vertriebs GmbH,

THE COURT (Fourth Chamber),

composed of K. Lenaerts (Rapporteur), President of the Chamber, E. Juhász, R. Silva de Lapuerta, G. Arestis and T. von Danwitz, Judges,

Advocate General: Y. Bot,

Registrar: B. Fülöp, Administrator,

having regard to the written procedure and further to the hearing on 23 November 2006,

after considering the observations submitted on behalf of:

- Lexx International Vertriebs, by H. Weben, Rechtsanwalt,

- the German Government, by A. Dittrich and M. Lumma, acting as Agents,

- the Italian Government, by I.M. Braguglia, acting as Agent, assisted by W. Ferrante, avvocato dello Stato,

- the United Kingdom Government, by S. Nwaokolo, acting as Agent, and by A. Henshaw, Barrister,

- the Commission of the European Communities, by A.M. Rouchaud-Joët and W. Bogensberger, acting as Agents,

after hearing the Opinion of the Advocate General at the sitting on 15 February 2007,

gives the following

Judgment

GROUNDS 

1. This reference for a preliminary ruling concerns the interpretation of the first indent of Article 5(1)(b) of Council Regulation (EC) No 44/2001 of 22 December 2000 on jurisdiction and the recognition and enforcement of judgments in civil and commercial matters (OJ 2001 L 12, p. 0001).

Regulation No 44/2001

2. According to recital 2 in the preamble to Regulation No 44/2001, '[p]rovisions to unify the rules of conflict of jurisdiction in civil and commercial matters and to simplify the formalities with a view to rapid and simple recognition and enforcement of judgments from Member States bound by this Regulation are essential'.

3. Recital 11 in the preamble to Regulation No 44/2001 states: '[t]he rules of jurisdiction must be highly predictable and founded on the principle that jurisdiction is generally based on the defendant's domicile and jurisdiction must always be available on this ground save in a few well-defined situations in which the subject-matter of the litigation or the autonomy of the parties warrants a different linking factor'.

4. The rules on jurisdiction laid down by Regulation No 44/2001 are set out in Chapter II thereof, consisting of Articles 2 to 31.

5. Article 2(1) of Regulation No 44/2001, which forms part of Chapter II, Section 1, entitled 'General provisions', states:

'Subject to this Regulation, persons domiciled in a Member State shall, whatever their nationality, be sued in the courts of that Member State.'

6. Article 3(1) which appears in the same section, provides:

'Persons domiciled in a Member State may be sued in the courts of another Member State only by virtue of the rules set out in Sections 2 to 7 of this Chapter.'

7. Article 5, which appears in Section 2, entitled 'Special jurisdiction', of Chapter II of Regulation No 44/2001, provides:

'A person domiciled in a Member State may, in another Member State, be sued:

(1) (a) in matters relating to a contract, in the courts for the place of performance of the obligation in question;

(b) for the purpose of this provision and unless otherwise agreed, the place of performance of the obligation in question shall be:

- in the case of the sale of goods, the place in a Member State where, under the contract, the goods were delivered or should have been delivered,

- in the case of the provision of services, the place in a Member State where, under the contract, the services were provided or should have been provided,

(c) if Article 5(b) does not apply then Article 5(a) applies;

...'

The dispute in the main proceedings and the question referred for a preliminary ruling

8. This reference for a preliminary ruling has been submitted in the context of proceedings between Color Drack GmbH ('Color Drack'), a company established in Schwarzach (Austria), and Lexx International Vertriebs GmbH ('Lexx'), a company established in Nuremberg (Germany), concerning the performance of a contract for the sale of goods, under which Lexx undertook to deliver goods to various retailers of Color Drack in Austria, inter alia in the area of the registered office of Color Drack, which undertook to pay the price of those goods.

9. The dispute concerns in particular the non-performance of the obligation to which Lexx was subject under the contract to take back unsold goods and to reimburse the price to Color Drack.

10. By reason of that non-performance, on 10 May 2004 Color Drack brought an action for payment against Lexx before the Bezirksgericht St Johann im Pongau (Austria) within whose jurisdiction its registered office is located. That court accepted jurisdiction on the basis of the first indent of Article 5(1)(b) of Regulation No 44/2001.

11. Lexx appealed to the Landesgericht Salzburg (Austria), which set aside that judgment on the ground that the first instance court did not have jurisdiction. The appeal court took the view that a single linking place, as provided for in the first indent of Article 5(1)(b) of Regulation No 44/2001 for all claims arising from a contract for the sale of goods, could not be determined where there were several places of delivery.

12. Color Drack appealed against the decision of the Landesgericht Salzburg, to the Oberster Gerichtshof, which considers that an interpretation of the first indent of Article 5(1)(b) of Regulation No 44/2001 is necessary in order to resolve the question of the jurisdiction of the Austrian court first seised.

13. The Oberster Gerichtshof notes that that provision specifies a single linking place for all claims arising out of a contract for the sale of goods, that is to say the place of delivery, and that that provision, which lays down a rule of special jurisdiction, must in principle be given a restrictive interpretation. In those circumstances, the Oberster Gerichtshof asks whether the court first seised on the basis of that provision has jurisdiction since, in this case, the goods were delivered not only in the area of that court's jurisdiction but at different places in the Member State concerned.

14. The Oberster Gerichtshof therefore decided to stay the proceedings and to refer the following question to the Court:

'Is Article 5(1)(b) of [Regulation No 44/2001] to be interpreted as meaning that a seller of goods domiciled in one Member State who, as agreed, has delivered the goods to the purchaser, domiciled in another Member State, at various places within that other Member State, can be sued by the purchaser regarding a claim under the contract relating to all the (part) deliveries - if need be, at the plaintiff's choice - before the court of one of those places (of performance)?'

The question referred for a preliminary ruling

15. By its question, the national court is essentially asking whether the first indent of Article 5(1)(b) of Regulation No 44/2001 applies in the case of a sale of goods involving several places of delivery within a single Member State and, if so, whether, where the claim relates to all those deliveries, the plaintiff may sue the defendant in the court for the place of delivery of its choice.

16. As a preliminary point, it must be stated that the considerations that follow apply solely to the case where there are several places of delivery within a single Member State and are without prejudice to the answer to be given where there are several places of delivery in a number of Member States.

17. First of all, it should be noted that the wording of the first indent of Article 5(1)(b) of Regulation No 44/2001 does not by itself enable an answer to be given to the question referred since it does not refer expressly to a case such as that to which the question relates.

18. Consequently, the first indent of Article 5(1)(b) of Regulation No 44/2001 must be interpreted in the light of the origins, objectives and scheme of that regulation (see, to that effect, Case C-103/05 Reisch Montage [2006] ECR I6827, paragraph 29, and Case C-283/05 ASML [2006] ECR I0000, paragraph 22).

19. In that regard, it is clear from recitals 2 and 11 in its preamble that Regulation No 44/2001 seeks to unify the rules of conflict of jurisdiction in civil and commercial matters by way of rules of jurisdiction which are highly predictable.

20. In that context, the regulation seeks to strengthen the legal protection of persons established in the Community, by enabling the plaintiff to identify easily the court in which he may sue and the defendant reasonably to foresee before which court he may be sued (see Reisch Montage, paragraphs 24 and 25).

21. To that end the rules of jurisdiction set out in Regulation No 44/2001 are founded on the principle that jurisdiction is generally based on the defendant's domicile, as provided for in Article 2 thereof, complemented by the rules of special jurisdiction (see Reisch Montage, paragraph 22).

22. Thus, the rule that jurisdiction is generally based on the defendant's domicile is complemented, in Article 5(1), by a rule of special jurisdiction in matters relating to a contract. The reason for that rule, which reflects an objective of proximity, is the existence of a close link between the contract and the court called upon to hear and determine the case.

23. Under that rule the defendant may also be sued in the court for the place of performance of the obligation in question, since that court is presumed to have a close link to the contract.

24. In order to reinforce the primary objective of unification of the rules of jurisdiction whilst ensuring their predictability, Regulation No 44/2001 defines that criterion of a link autonomously in the case of the sale of goods.

25. Pursuant to the first indent of Article 5(1)(b) of that regulation, the place of performance of the obligation in question is the place in a Member State where, under the contract, the goods were delivered or should have been delivered.

26. In the context of Regulation No 44/2001, contrary to Lexx's submissions, that rule of special jurisdiction in matters relating to a contract establishes the place of delivery as the autonomous linking factor to apply to all claims founded on one and the same contract for the sale of goods rather than merely to the claims founded on the obligation of delivery itself.

27. It is in the light of those considerations that it must be determined whether, where there are several places of delivery in a single Member State, the first indent of Article 5(1)(b) of Regulation No 44/2001 applies and, if so, whether, where the claim relates to all the deliveries, the plaintiff may sue the defendant in the courts for the place of delivery of its choice.

28. First of all, the first indent of Article 5(1)(b) of the regulation must be regarded as applying whether there is one place of delivery or several.

29. By providing for a single court to have jurisdiction and a single linking factor, the Community legislature did not intend generally to exclude cases where a number of courts may have jurisdiction nor those where the existence of that linking factor can be established in different places.

30. The first indent of Article 5(1)(b) of Regulation No 44/2001, determining both international and local jurisdiction, seeks to unify the rules of conflict of jurisdiction and, accordingly, to designate the court having jurisdiction directly, without reference to the domestic rules of the Member States.

31. In that regard, an answer in the affirmative to the question whether the provision under consideration applies where there are several places of delivery within a single Member State does not call into question the objectives of the rules on the international jurisdiction of the courts of the Member States set out in that regulation.

32. Firstly, the applicability of the first indent of Article 5(1)(b) of Regulation No 44/2001 where there are several places of delivery within a single Member State complies with the regulation's objective of predictability.

33. In that case, the parties to the contract can easily and reasonably foresee before which Member State's courts they can bring their dispute.

34. Secondly, the applicability of the first indent of Article 5(1)(b) of Regulation No 44/2001 where there are several places of delivery within a single Member State also complies with the objective of proximity underlying the rules of special jurisdiction in matters relating to a contract.

35. Where there are several places of delivery within a single Member State, that objective of proximity is met since, in application of the provision under consideration, it will in any event be the courts of that Member State which will have jurisdiction to hear the case.

36. Consequently, the first indent of Article 5(1)(b) of Regulation No 44/2001 is applicable where there are several places of delivery within a single Member State.

37. However, it cannot be inferred from the applicability of the first indent of Article 5(1)(b) of Regulation No 44/2001 in circumstances such as those of the main proceedings that that provision necessarily confers concurrent jurisdiction on a court for any place where goods were or should have been delivered.

38. With regard, secondly, to the question whether, where there are several places of delivery within a single Member State and the claim relates to all those deliveries, the plaintiff may sue the defendant in the court for the place of delivery of its choice on the basis of the first indent of Article 5(1)(b) of Regulation No 44/2001, it is necessary to point out that one court must have jurisdiction to hear all the claims arising out of the contract.

39. In that regard, it is appropriate to take into consideration the origins of the provision under consideration. By that provision, the Community legislature intended, in respect of sales contracts, expressly to break with the earlier solution under which the place of performance was determined, for each of the obligations in question, in accordance with the private international rules of the court seised of the dispute. By designating autonomously as 'the place of performance' the place where the obligation which characterises the contract is to be performed, the Community legislature sought to centralise at its place of performance jurisdiction over disputes concerning all the contractual obligations and to determine sole jurisdiction for all claims arising out of the contract.

40. In that regard it is necessary to take account of the fact that the special jurisdiction under the first indent of Article 5(1)(b) of Regulation No 44/2001 is warranted, in principle, by the existence of a particularly close linking factor between the contract and the court called upon to hear the litigation, with a view to the efficient organisation of the proceedings. It follows that, where there are several places of delivery of the goods, 'place of performance' must be understood, for the purposes of application of the provision under consideration, as the place with the closest linking factor between the contract and the court having jurisdiction. In such a case, the closest linking factor will, as a general rule, be at the place of the principal delivery, which must be determined on the basis of economic criteria.

41. To that end, it is for the national court seised to determine whether it has jurisdiction in the light of the evidence submitted to it.

42. If it is not possible to determine the principal place of delivery, each of the places of delivery has a sufficiently close link of proximity to the material elements of the dispute and, accordingly, a significant link as regards jurisdiction. In such a case, the plaintiff may sue the defendant in the court for the place of delivery of its choice on the basis of the first indent of Article 5(1)(b) of Regulation No 44/2001.

43. Giving the plaintiff such a choice enables it easily to identify the courts in which it may sue and the defendant reasonably to foresee in which courts it may be sued.

44. That conclusion cannot be called into question by the fact that the defendant cannot foresee the particular court of that Member State in which it may be sued; it is sufficiently protected since it can only be sued, in application of the provision under consideration, where there are several places of performance in a single Member State, in the courts of that Member State for the place where a delivery has been made.

45. In the light of all the foregoing considerations, the answer to the question referred must be that the first indent of Article 5(1)(b) of Regulation No 44/2001 applies where there are several places of delivery within a single Member State. In such a case, the court having jurisdiction to hear all the claims based on the contract for the sale of goods is that for the principal place of delivery, which must be determined on the basis of economic criteria. In the absence of determining factors for establishing the principal place of delivery, the applicant may sue the plaintiff in the court for the place of delivery of its choice.

Costs

46. Since these proceedings are, for the parties to the main proceedings, a step in the action pending before the national court, the decision on costs is a matter for that court. Costs incurred in submitting observations to the Court, other than the costs of those parties, are not recoverable.

RULING 

On those grounds, the Court (Fourth Chamber) hereby rules:

The first indent of Article 5(1)(b) of Council Regulation (EC) No 44/2001 of 22 December 2000 on jurisdiction and the recognition and enforcement of judgments in civil and commercial matters must be interpreted as applying where there are several places of delivery within a single Member State. In such a case, the court having jurisdiction to hear all the claims based on the contract for the sale of goods is that for the principal place of delivery, which must be determined on the basis of economic criteria. In the absence of determining factors for establishing the principal place of delivery, the plaintiff may sue the defendant in the court for the place of delivery of its choice.
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JUDGMENT OF THE COURT (Third Chamber)

11 March 2010 (*)

(Jurisdiction and the recognition and enforcement of judgments in civil and commercial matters – Regulation (EC) No 44/2001 – Special jurisdiction – Article 5(1)(a) and (b), second indent – Provision of services – Commercial agency contract – Performance in several Member States)

In Case C‑19/09,

REFERENCE for a preliminary ruling under Article 68 EC and Article 234 EC from the Oberlandesgericht Wien (Austria), made by decision of 23 December 2008, received at the Court on 12 January 2009, in the proceedings

Wood Floor Solutions Andreas Domberger GmbH  v Silva Trade SA,
THE COURT (Third Chamber),

composed of K. Lenaerts (Rapporteur), President of the Chamber, R. Silva de Lapuerta, J. Malenovský, T. von Danwitz and D. Šváby, Judges,

Advocate General: V. Trstenjak,

Registrar: B. Fülöp, Administrator,

having regard to the written procedure and further to the hearing on 29 October 2009,

after considering the observations submitted on behalf of:

–        Wood Floor Solutions Andreas Domberger GmbH, by J. Zehetner, Rechtsanwalt,

–        Silva Trade SA, by K.U. Janovsky and T. Berend, Rechtsanwälte,

–        the German Government, by M. Lumma and J. Kemper, acting as Agents,

–        the United Kingdom Government, by S. Ossowski, acting as Agent, and A. Henshaw, Barrister,

–        the Commission of the European Communities, by A.-M. Rouchaud-Joët and S. Grünheid, acting as Agents,

after hearing the Opinion of the Advocate General at the sitting on 12 January 2010

gives the following

Judgment

1        This reference for a preliminary ruling concerns the interpretation of the rule of special jurisdiction for contracts for the provision of services laid down in the second indent of Article 5(1)(b) of Council Regulation (EC) No 44/2001 of 22 December 2000 on jurisdiction and the recognition and enforcement of judgments in civil and commercial matters (OJ 2001 L 12, p. 1) (‘the regulation’).

2        The reference has been made in the course of proceedings between Wood Floor Solutions Andreas Domberger GmbH (‘Wood Floor’), established at Amstetten (Austria), and Silva Trade SA (‘Silva Trade’), established at Wasserbillig (Luxembourg), relating to a claim for compensation for the termination of a commercial agency contract performed in several Member States.

 Legal background

3        According to recital 1 in the preamble to the regulation:

‘The Community has set itself the objective of maintaining and developing an area of freedom, security and justice, in which the free movement of persons is ensured. In order to establish progressively such an area, the Community should adopt, amongst other things, the measures relating to judicial cooperation in civil matters which are necessary for the sound operation of the internal market.’

4        Recital 2 in the preamble to the regulation provides:

‘Certain differences between national rules governing jurisdiction and recognition of judgments hamper the sound operation of the internal market. Provisions to unify the rules of conflict of jurisdiction in civil and commercial matters and to simplify the formalities with a view to rapid and simple recognition and enforcement of judgments from Member States bound by this regulation are essential.’

5        According to recital 11 in the preamble to the regulation, ‘[t]he rules of jurisdiction must be highly predictable and founded on the principle that jurisdiction is generally based on the defendant’s domicile and jurisdiction must always be available on this ground save in a few well-defined situations in which the subject-matter of the litigation or the autonomy of the parties warrants a different linking factor.’ 

6        The rules on jurisdiction laid down by the regulation are set out in Chapter II thereof, which consists of Articles 2 to 31.

7        Article 2(1) of the regulation, which appears in Chapter II, Section 1, entitled ‘General provisions’, states:

‘Subject to this Regulation, persons domiciled in a Member State shall, whatever their nationality, be sued in the courts of that Member State.’

8        Article 3(1) of the regulation, which is also in Section 1 of Chapter II, provides:

‘Persons domiciled in a Member State may be sued in the courts of another Member State only by virtue of the rules set out in Sections 2 to 7 of this Chapter.’

9        Under Article 5 of the regulation, which appears in Chapter II, Section 2, thereof, entitled ‘Special jurisdiction’:

‘A person domiciled in a Member State may, in another Member State, be sued:

(a)      in matters relating to a contract, in the courts for the place of performance of the obligation in question;

(b)      for the purpose of this provision and unless otherwise agreed, the place of performance of the obligation in question shall be: 

–        in the case of the sale of goods, the place in a Member State where, under the contract, the goods were delivered or should have been delivered,

–        in the case of the provision of services, the place in a Member State where, under the contract, the services were provided or should have been provided,

(c)      if subparagraph (b) does not apply then subparagraph (a) applies;

…’

 The dispute in the main proceedings and the questions referred for a preliminary ruling

10      It is apparent from the order for reference that on 21 August 2007 Wood Floor sued Silva Trade before the Landesgericht Sankt Pölten (Austria) seeking damages for termination of a commercial agency contract of EUR 27 864.65 and compensation of EUR 83 593.95.

11      In order to found the jurisdiction of the court seised, Wood Floor relied on Article 5(1)(b) of the regulation and claimed to have carried on business exclusively from its seat at Amstetten, the work of signing up and acquiring of clients thus taking place in Austria.

12      Silva Trade challenged the jurisdiction of the court seised by arguing that more than three quarters of Wood Floor’s turnover was generated in countries other than Austria, and that Article 5(1) of the regulation does not expressly provide for such a case. According to Silva Trade, if the place of performance of the obligation in question cannot be established because that obligation is not subject to geographical limitations, Article 5(1) is inapplicable and jurisdiction must be determined on the basis of Article 2 of the regulation.

13      The plea of lack of jurisdiction was rejected by the Landesgericht Sankt Pölten, which took the view, first, that commercial agency contracts are covered by the definition of ‘provision of services’ within the meaning of the second indent of Article 5(1)(b) of the regulation and, second, that, on the basis of Austrian case-law, where services are provided in a number of countries the place where services are provided is the service provider’s centre of business.

14      Silva Trade brought an appeal before the Oberlandesgericht Wien, before which it argued that the relevant Austrian case-law refers only to the case where different places of delivery are situated in a single Member State. It submitted that if the different places at which services are provided are located in several Member States, each court has jurisdiction only in respect of and to the extent of the obligation which must be performed within its jurisdiction. A claimant who seeks to bring all of his claims before a single court, as in this case, may act only on the basis of Article 2 of the regulation so that, in this case, the Austrian courts do not have jurisdiction.

15      According to the referring court, which intends to uphold the decision at first instance, the principles laid down in the judgment in Case C‑386/05 Color Drack [2007] ECR I‑3699 also apply where the different places where services are provided are located in several Member States and the ‘place of performance’, within the meaning of the second indent of Article 5(1)(b) of the regulation, has to be determined on the basis of the place of the main provision of services or the service provider’s centre of business.

16      In that connection, the referring court observes that, in this case, the commercial agent carried on business for the most part from Amstetten and, therefore, that is the place where the centre of his business providing services is located, determined on the basis of the time spent and the extent of the activity which was conducted there.

17      However, the referring court notes, first of all, that, in the judgment in Color Drack, the Court stated that the answers given in that case were limited solely to the situation where several places of delivery were located in a single Member State and did not pre-judge the answer to be given in the case where several places of delivery are located in several Member States.

18      Next, the referring court asks how to establish the place where services are provided and, if one single place where services are provided cannot be established, whether the claimant may choose to bring the whole of his claim before any court in whose jurisdiction services have been provided.

19      Lastly, the referring court is unsure whether Article 5(1)(a) of the regulation would apply if the Court were to hold that the second indent of Article 5(1)(b) was inapplicable where services are provided in several Member States.

20      In those circumstances, the Oberlandesgericht Wien decided to stay its proceedings and to refer the following questions to the Court for a preliminary ruling:

‘1.(a) Is the second indent of Article 5(1)(b) of [the regulation] applicable in the case of a contract for the provision of services also where the services are, by agreement, provided in several Member States?

If the answer to that question is in the affirmative, 

Should the provision referred to be interpreted as meaning that 

(b)      the place of performance of the obligation that is characteristic of the contract must be determined by reference to the place where the service provider’s centre of business is located, which is to be determined by reference to the amount of time spent and the importance of the activity;

(c)       in the event that it is not possible to determine a centre of business, an action in respect of all claims founded on the contract may be brought, at the applicant’s choice, in any place of performance of the service within the Community?

2.      If the answer to the first question is in the negative,

Is Article 5(1)(a) of Regulation No 44/2001 applicable in the case of a contract for the provision of services also where the services are, by agreement, provided in several Member States?’

 The questions referred for a preliminary ruling

 Question 1(a)

21      By Question 1(a), the referring court asks the Court essentially whether the second indent of Article 5(1)(b) is applicable where services are provided in several Member States.

22      In that connection, it should be noted, first of all, that in the judgment in Color Drack the Court held that the rule of special jurisdiction set out in Article 5(1) of the regulation in matters relating to a contract, which complements the rule that jurisdiction is generally based on the defendant’s domicile, reflects an objective of proximity and the reason for that rule is the existence of a close link between the contract and the court called upon to hear and determine the case (Color Drack, paragraph 22; Case C-204/08 Rehder [2009] ECR I-0000, paragraph 32; and Case C-381/08 Car Trim [2010] ECR I-0000, paragraph 48).

23      The Court also observed that, regarding the place of performance of the obligations arising from contracts for the sale of goods, the regulation, in the first indent of Article 5(1)(b), defines that criterion of a link autonomously, in order to reinforce the objectives of unification of the rules of jurisdiction and predictability. Accordingly, in such cases the place of delivery of the goods is established as the autonomous linking factor to apply to all claims founded on one and the same contract of sale (Color Drack, paragraphs 24 and 26; Rehder, paragraph 33; and Car Trim, paragraphs 49 and 50).

24      In the light of the objectives of proximity and predictability, the Court held that the rule set out in the first indent of Article 5(1)(b) of the regulation is also applicable where there are several places of delivery of goods within a single Member State, since one court must have jurisdiction to hear all the claims arising out of the contract (Color Drack, paragraphs 36 and 38, and Rehder, paragraph 34).

25      Second, the Court then held that the factors which it took as a basis in order to arrive at the interpretation set out in Color Drack are also valid with regard to contracts for the provision of services, including the cases where such provision is not effected in a single Member State (Rehder, paragraph 36).

26      The rules of special jurisdiction provided for by the regulation for contracts for the sale of goods and the provision of services have the same origin, pursue the same objectives and occupy the same place in the scheme established by that regulation (Rehder, paragraph 36).

27      Where the services in question are provided at several places in different Member States, a differentiated approach cannot be applied to the objectives of proximity and predictability, which are pursued by the centralisation of jurisdiction in the place of the provision of services under the contract at issue and by the determination of sole jurisdiction for all claims arising out of that contract (Rehder, paragraph 37).

28      In addition to the fact that it finds no basis in the provisions of the regulation, such a differentiated approach would run counter to the purpose which determined the adoption of that regulation, which, by unifying the rules governing conflict of jurisdiction in civil and commercial matters, contributes to the development of an area of freedom, security and justice, as well as to the proper functioning of the internal market within the Community, as it is clear from recitals 1 and 2 in the preamble to the regulation (Rehder, paragraph 37).

29      Having regard to all the foregoing considerations, the answer to Question 1(a) must be that the second indent of Article 5(1)(b) of the regulation is to be interpreted as meaning that that provision is applicable in the case in which services are provided in several Member States.

 Question 1(b)

30      By Question 1(b), the referring court asks essentially, on the basis of what criteria the place of performance of the obligation that is characteristic of the contract must be established and, therefore, the court with jurisdiction to hear and determine all the claims arising out of the contract in the case where services have been provided in several Member States, in accordance with the second indent of Article 5(1)(b) of the regulation. Taking account of the factual background to the case in the main proceedings, that question must be understood as asking, in particular, on the basis of what criteria that place is to be determined in the case of a commercial agency contract.

31      In that connection, it must be recalled, in the first place that, in the judgment in Color Drack, the Court held, for the purposes of applying the rule of jurisdiction laid down in the first indent of Article 5(1)(b) of the regulation concerning the sale of goods, that where there are several places of delivery of the goods the ‘place of performance’ must be understood as the place with the closest linking factor between the contract and the court having jurisdiction and, as a general rule, it will be at the place of the principal delivery, which must be determined on the basis of economic criteria (Color Drack, paragraph 40).

32      For the reasons set out in paragraphs 25 to 28 of this judgment, the same approach is applicable, mutatis mutandis, in the context of the second indent of Article 5(1)(b) of the regulation.

33      Accordingly, for the purposes of applying the rule of special jurisdiction in matters relating to a contract, laid down in the second indent of Article 5(1)(b) of the regulation, concerning the provision of services, when there are several places of delivery of the goods the ‘place of performance’ must be understood as the place with the closest linking factor, which, as a general rule, will be at the place of the main provision of services.

34      In the second place, it must be stated that, in a commercial agency contract, it is the commercial agent who performs the obligation which characterises that contract and who, for the purpose of applying the second indent of Article 5(1)(b) of the regulation, provides the services.

35      Under Article 1(2) of Council Directive 86/653/EEC of 18 December 1986 on the coordination of the laws of the Member States relating to self-employed commercial agents (OJ 1986 L 382, p. 17), a commercial agent has authority to negotiate the sale or the purchase of goods on behalf of the principal, and, where appropriate, to negotiate and conclude such transactions on behalf of and in the name of that principal. In addition, under Article 3 thereof, a commercial agent ‘must … make proper efforts to negotiate and, where appropriate, conclude the transactions he is instructed to take care of[,] communicate to his principal all the necessary information available to him [and] comply with reasonable instructions given by his principal’.

36      Therefore, in order to apply the rules of special jurisdiction in matters relating to a contract, laid down in the second indent of Article 5(1)(b) of the regulation, when these are several places where services are provided by the agent the ‘place of performance’ must, in principle, mean the place of the main provision of services by the agent.

37      Third, it is necessary to indicate the criteria according to which the place of the main provision of services must be determined, when those services are provided in different Member States.

38      Having regard to the objective of predictability laid down by the legislature in recital 11 in the preamble to the regulation, and taking account of the wording of the second indent of Article 5(1)(b), according to which it is the place in a Member State where, under the contract, the services were provided or should have been provided which is decisive, the place of the main provision of services must be deduced, in so far as possible, from the provisions of the contract itself. Thus, in the context of a commercial agency contract, the place where the agent was to carry out his work on behalf of the principal, consisting in particular in preparing, negotiating and, where appropriate, concluding the transactions for which he has authority has to be identified, on the basis of that contract.

39      The determination of the place of the main provision of services according to the contractual choice of the parties meets the objective of proximity, since that place has, by its very nature, a link with the substance of the dispute.

40      If the provisions of a contract do not enable the place of the main provision of services to be determined, either because they provide for several places where services are provided, or because they do not expressly provide for any specific place where services are to be provided, but the agent has already provided such services, it is appropriate, in the alternative, to take account of the place where he has in fact for the most part carried out his activities in the performance of the contract, provided that the provision of services in that place is not contrary to the parties’ intentions as it appears from the provisions of the contract. For that purpose, the factual aspects of the case may be taken into consideration, in particular, the time spent in those places and the importance of the activities carried out there. It is for the national court seised to determine whether it has jurisdiction in the light of the evidence submitted to it (Color Drack, paragraph 41).

41      Fourth, if the place of the main provision of services cannot be determined on the basis of the provisions of the contract itself or its actual performance, the place must be identified by another means which respects the objectives of predictability and proximity pursued by the legislature.

42      For that purpose, it will be necessary for the purposes of the application of the second indent of Article 5(1)(b) to consider, as the place of the main provision of the services provided by a commercial agent, the place where that agent is domiciled. That place can always be identified with certainty and is therefore predictable. Moreover, it has a link of proximity with the dispute since the agent will in all likelihood provide a substantial part of his services there.

43      Having regard to all the above considerations, the answer to the Question 1(b) is that the second indent of Article 5(1)(b) of the regulation must be interpreted as meaning that where services are provided in several Member States, the court having jurisdiction to hear and determine all the claims based on the contract is the court within whose jurisdiction the place of the main provision of services is situated. For a commercial agency contract, that place is the place of the main provision of services by the agent, as it appears from the provisions of the contract or, in the absence of such provisions, the actual performance of that contract or, where it cannot be determined on that basis, the place where the agent is domiciled.

 Question 1(c) and Question 2

44      In view of the answers given to Question 1(a), and (b), there is no need to answer Question 1(c) or Question 2.

 Costs

45      Since these proceedings are, for the parties to the main proceedings, a step in the action pending before the national court, the decision on costs is a matter for that court. Costs incurred in submitting observations to the Court, other than the costs of those parties, are not recoverable.

On those grounds, the Court (Third Chamber) hereby rules:

1.      The second indent of Article 5(1)(b) of Council Regulation (EC) No 44/2001 of 22 December 2000 on jurisdiction and the recognition and enforcement of judgments in civil and commercial matters must be interpreted as meaning that that provision is applicable in the case where services are provided in several Member States.

2.      The second indent of Article 5(1)(b) of Regulation No 44/2001 must be interpreted as meaning that where services are provided in several Member States, the court which has jurisdiction to hear and determine all the claims arising from the contract is the court in whose jurisdiction the place of the main provision of services is situated. For a commercial agency contract, that place is the place of the main provision of services by the agent, as it appears from the provisions of the contract or, in the absence of such provisions, the actual performance of that contract or, where it cannot be established on that basis, the place where the agent is domiciled.

[Signatures]



* Language of the case: German.
Judgment of the Court of 22 November 1978. - Somafer SA v Saar-Ferngas AG. - Reference for a preliminary ruling: Oberlandesgericht Saarbrücken - Germany. - Case 33/78. 
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IN CASE 33/78

REFERENCE TO THE COURT UNDER THE PROTOCOL OF 3 JUNE 1971 ON THE INTERPRETATION BY THE COURT OF JUSTICE OF THE CONVENTION OF 27 SEPTEMBER 1968 ON JURISDICTION AND THE ENFORCEMENT OF JUDGMENTS IN CIVIL AND COMMERCIAL MATTERS BY THE OBERLANDESGERICHT SAARBRUCKEN FOR A PRELIMINARY RULING IN THE ACTION PENDING BEFORE THAT COURT BETWEEN 

ETABLISSEMENTS SOMAFER SA , WHOSE REGISTERED OFFICE IS AT UCKANGE ( FRANCE ), 

AND 

SAAR-FERNGAS AG , WHOSE REGISTERED OFFICE IS AT SAARBRUCKEN-SCHAFBRUCKE ( FEDERAL REPUBLIC OF GERMANY ), 

Subject of the case

ON THE INTERPRETATION OF THE WORDS ' ' BRANCH ' ' AND ' ' AGENCY ' ' WITHIN THE MEANING OF ARTICLE 5 ( 5 ) OF THE CONVENTION OF 27 SEPTEMBER 1968 ,
Grounds

1BY ORDER DATED 21 FEBRUARY 1978 , RECEIVED AT THE COURT ON 13 MARCH 1978 , THE OBERLANDESGERICHT SAARBRUCKEN REFERRED TO THE COURT UNDER THE PROTOCOL OF 3 JUNE 1971 CONCERNING THE INTERPRETATION OF THE CONVENTION OF 27 SEPTEMBER 1968 ON JURISDICTION AND THE ENFORCEMENT OF JUDGMENTS IN CIVIL AND COMMERCIAL MATTERS ( OFFICIAL JOURNAL 1978 , NO L 304 , P . 77 ) ( HEREINAFTER REFERRED TO AS ' ' THE CONVENTION ' ' ) THREE QUESTIONS ON THE INTERPRETATION OF ARTICLE 5 ( 5 ) OF THE CONVENTION . ACCORDING TO THE PROVISION , INTERPRETATION OF WHICH IS SOUGHT , A PERSON DOMICILED IN A CONTRACTING STATE MAY , IN ANOTHER CONTRACTING STATE , BE SUED : . . . ' ' ( 5 ) AS REGARDS A DISPUTE ARISING OUT OF THE OPERATIONS OF A BRANCH , AGENCY OR OTHER ESTABLISHMENT , IN THE COURTS FOR THE PLACE IN WHICH THE BRANCH , AGENCY OR OTHER ESTABLISHMENT IS SITUATED ' ' .
2THE QUESTIONS PUT MUST ENABLE THE NATIONAL COURT TO DECIDE WHETHER IT HAS JURISDICTION UNDER THE SAID PROVISION - WITHOUT PREJUDICE TO ITS JURISDICTION ON THE BASIS OF OTHER PROVISIONS OF THE CONVENTION - TO TRY AN ACTION BROUGHT BY A GERMAN UNDERTAKING AGAINST A FRENCH UNDERTAKING , THE REGISTERED OFFICE OF WHICH IS IN FRENCH TERRITORY BUT WHICH HAS AN OFFICE OR PLACE OF CONTACT IN THE FEDERAL REPUBLIC OF GERMANY DESCRIBED ON ITS NOTE- PAPER AS ' ' VERTRETUNG FUR DEUTSCHLAND ' ' ( ' ' REPRESENTATION FOR GERMANY ' ' ), FOR THE RECOVERY OF THE EXPENSES INCURRED BY THE GERMAN UNDERTAKING TO PROTECT GAS MAINS BELONGING TO IT FROM ANY DAMAGE WHICH MIGHT BE CAUSED BY DEMOLITION WORK WHICH THE FRENCH UNDERTAKING WAS CARRYING OUT IN THE VICINITY ON BEHALF OF THE SAARLAND .

THE FIRST QUESTION 

3THE FIRST QUESTION ASKS 

' ' ARE THE CONDITIONS REGARDING JURISDICTION IN THE CASE OF ' THE OPERATIONS OF A BRANCH , AGENCY OR OTHER ESTABLISHMENT ' MENTIONED IN ARTICLE 5 ( 5 ) OF THE SAID CONVENTION TO BE DETERMINED .

( A ) UNDER THE LAW OF THE STATE BEFORE THE COURTS OF WHICH THE PROCEEDINGS HAVE BEEN BROUGHT ; OR 

( B ) UNDER THE LAW OF THE STATES CONCERNED ( QUALIFICATION ACCORDING TO THE LAW TO BE APPLIED IN THE MAIN ACTION ); OR 

( C ) INDEPENDENTLY , I.E . IN ACCORDANCE WITH THE OBJECTIVES AND SYSTEM OF THE SAID CONVENTION AND ALSO WITH THE GENERAL PRINCIPLES OF LAW WHICH STEM FROM THE CORPUS OF THE NATIONAL LEGAL SYSTEM ( JUDGMENT OF 14 OCTOBER 1976 IN CASE 29/76 LTU LUFTTRANSPORTUNTERNEHMEN GMBH & CO . KG V EUROCONTROL ( 1976 ) ECR 1541)? 

' ' 

4THE CONVENTION , CONCLUDED PURSUANT TO ARTICLE 220 OF THE EEC TREATY , IS INTENDED ACCORDING TO THE EXPRESS TERMS OF ITS PREAMBLE TO IMPLEMENT THE PROVISIONS OF THAT ARTICLE ON THE SIMPLIFICATION OF FORMALITIES GOVERNING THE RECIPROCAL RECOGNITION AND ENFORCEMENT OF JUDGMENTS OF COURTS OR TRIBUNALS AND TO STRENGTHEN IN THE COMMUNITY THE LEGAL PROTECTION OF PERSONS THEREIN ESTABLISHED . IN ORDER TO ELIMINATE OBSTACLES TO LEGAL RELATIONS AND TO SETTLE DISPUTES WITHIN THE SPHERE OF INTRA-COMMUNITY RELATIONS IN CIVIL AND COMMERCIAL MATTERS THE CONVENTION CONTAINS , INTER ALIA , RULES ENABLING THE JURISDICTION IN THESE MATTERS OF THE COURTS OF CONTRACTING STATES TO BE DETERMINED AND FACILITATING THE RECOGNITION AND EXECUTION OF COURTS ' JUDGMENTS . ACCORDINGLY THE CONVENTION MUST BE INTERPRETED HAVING REGARD BOTH TO ITS PRINCIPLES AND OBJECTIVES AND TO ITS RELATIONSHIP WITHIN THE TREATY .

5THE CONVENTION FREQUENTLY USES WORDS AND LEGAL CONCEPTS DRAWN FROM CIVIL , COMMERCIAL AND PROCEDURAL LAW AND CAPABLE OF A DIFFERENT MEANING FROM ONE CONTRACTING STATE TO ANOTHER . THE QUESTION THEREFORE ARISES WHETHER THESE WORDS AND CONCEPTS MUST BE REGARDED AS HAVING THEIR OWN INDEPENDENT MEANING AND AS BEING THUS COMMON TO ALL THE CONTRACTING STATES OR AS REFERRING TO SUBSTANTIVE RULES OF THE LAW APPLICABLE IN EACH CASE UNDER THE RULES OF CONFLICT OF LAWS OF THE COURT BEFORE WHICH THE MATTER IS FIRST BROUGHT . THE ANSWER TO THIS QUESTION MUST ENSURE THAT THE CONVENTION IS FULLY EFFECTIVE IN ACHIEVING THE OBJECTIVES WHICH IT PURSUES .

6THE MEANING OF THE WORDS ' ' DISPUTE ARISING OUT OF THE OPERATIONS OF A BRANCH , AGENCY OR OTHER ESTABLISHMENT ' ' , WHICH ARE THE BASIS OF THE JURISDICTION GIVE BY ARTICLE 5 ( 5 ), ARE DIFFERENT FROM ONE CONTRACTING STATE TO ANOTHER , NOT ONLY IN THE RESPECTIVE LAWS BUT ALSO IN THE APPLICATION GIVEN TO BILATERAL CONVENTIONS ON THE RECOGNITION AND ENFORCEMENT OF FOREIGN JUDGMENTS .

7THEIR FUNCTION IN THE CONTEXT OF THE CONVENTION MUST BE DECIDED IN RELATION TO THE GENERAL RULE CONFERRING JURISDICTION CONTAINED IN ARTICLE 2 ( 1 ) OF THE CONVENTION WHICH STATES ' ' SUBJECT TO THE PROVISIONS OF THIS CONVENTION , PERSONS DOMICILED IN A CONTRACTING STATE SHALL , WHATEVER THEIR NATIONALITY , BE SUED IN THE COURTS OF THAT STATE ' ' . ALTHOUGH ARTICLE 5 MAKES PROVISION IN A NUMBER OF CASES FOR A SPECIAL JURISDICTION , WHICH THE PLAINTIFF MAY CHOOSE , THIS IS BECAUSE OF THE EXISTENCE , IN CERTAIN CLEARLY-DEFINED SITUATIONS , OF A PARTICULARLY CLOSE CONNECTING FACTOR BETWEEN A DISPUTE AND THE COURT WHICH MAY BE CALLED UPON TO HEAR IT , WITH A VIEW TO THE EFFICACIOUS CONDUCT OF THE PROCEEDINGS . MULTIPLICATION OF THE BASES OF JURISDICTION IN ONE AND THE SAME CASE IS NOT LIKELY TO ENCOURAGE LEGAL CERTAINTY AND THE EFFECTIVENESS OF LEGAL PROTECTION THROUGHOUT THE TERRITORY OF THE COMMUNITY AND THEREFORE IT IS IN ACCORD WITH THE OBJECTIVE OF THE CONVENTION TO AVOID A WIDE AND MULTIFARIOUS INTERPRETATION OF THE EXCEPTIONS TO THE GENERAL RULE OF JURISDICTION CONTAINED IN ARTICLE 2 . THIS IS ALL THE MORE SO SINCE IN NATIONAL LAWS OR IN BILATERAL CONVENTIONS THE SIMILAR EXCEPTION IS FREQUENTLY DUE , AS THE UNITED KINGDOM RIGHTLY POINTS OUT IN ITS WRITTEN OBSERVATIONS , TO THE NOTION THAT A NATIONAL STATE SERVES THE INTERESTS OF ITS NATIONALS BY OFFERING THEM AN OPPORTUNITY TO ESCAPE THE JURISDICTION OF A FOREIGN COURT AND THIS CONSIDERATION IS OUT OF PLACE IN THE COMMUNITY CONTEXT , SINCE THE JUSTIFICATION FOR THE EXCEPTIONS CONTAINED IN ARTICLE 5 TO THE GENERAL RULE OF JURISDICTION IN ARTICLE 2 IS SOLELY IN THE INTERESTS OF DUE ADMINISTRATION OF JUSTICE .

8THE SCOPE AND LIMITS OF THE RIGHT GIVEN TO THE PLAINTIFF BY ARTICLE 5 ( 5 ) MUST BE DETERMINED BY THE PARTICULAR FACTS WHICH EITHER IN THE RELATIONS BETWEEN THE PARENT BODY AND ITS BRANCHES , AGENCIES OR OTHER ESTABLISHMENTS OR IN THE RELATIONS BETWEEN ONE OF THE LATTER ENTITIES AND THIRD PARTIES SHOW THE SPECIAL LINK JUSTIFYING , IN DEROGATION FROM ARTICLE 2 , THE OPTION GRANTED TO THE PLAINTIFF . IT IS BY DEFINITION A QUESTION OF FACTORS CONCERNING TWO ENTITIES ESTABLISHED IN DIFFERENT CONTRACTING STATES BUT WHICH IN SPITE OF THIS MUST BE CONSIDERED IN THE SAME WAY , WHETHER FROM THE POINT OF VIEW OF THE PARENT BODY OR OF AN EXTENSION OR EXTENSIONS WHICH THE PARENT BODY HAS ESTABLISHED IN THE OTHER MEMBER STATES OR FROM THAT OF THE THIRD PARTIES WITH WHOM LEGAL RELATIONS ARE CREATED THROUGH SUCH EXTENSIONS . IN THESE CIRCUMSTANCES THE NEED TO ENSURE LEGAL CERTAINTY AND EQUALITY OF RIGHTS AND OBLIGATIONS FOR THE PARTIES AS REGARDS THE POWER TO DEROGATE FROM THE GENERAL JURISDICTION OF ARTICLE 2 REQUIRES AN INDEPENDENT INTERPRETATION , COMMON TO ALL THE CONTRACTING STATES , OF THE CONCEPTS IN ARTICLE 5 ( 5 ) OF THE CONVENTION WHICH ARE THE SUBJECT OF THE REFERENCE FOR A PRELIMINARY RULING .

THE SECOND AND THIRD QUESTIONS 

9IN THE EVENT OF THE WORDS REFERRED TO BEING INTERPRETED INDEPENDENTLY , THE SECOND QUESTION ASKS WHAT CRITERIA APPLY WITH REFERENCE TO THE CAPACITY TO TAKE INDEPENDENT DECISIONS ( INTER ALIA TO ENTER INTO CONTRACTS ) AND ALSO TO THE EXTENT OF THE OUTWARD MANIFESTATION . THE THIRD QUESTION ASKS 

' ' ARE THE PRINCIPLES GOVERNING LIABILITY FOR HOLDING ONESELF OUT IN LAW TO OTHERS , I.E . TO THIRD PARTIES , TO BE APPLIED TO THE QUESTIONS WHETHER THERE IS IN FACT A BRANCH OR AGENCY , WITH LEGAL CONSEQUENCES THAT ANYONE WHO CREATES THE APPEARANCE OF SUCH A SITUATION IS TO BE TREATED AS HAVING OPERATED A BRANCH OR AGENCY - AS IS FOR EXAMPLE THE CASE UNDER GERMAN LAW ( CF . ARTICLE 21 OF THE ZIVILPROZESSORDNUNG ( CODE OF CIVIL PROCEDURE ) BAUMBACH , 36TH EDITION NOTE 2 A , STEIN-JONAS , 19TH EDITION , NOTE II 2 ; OBERLANDESGERICHT KOLN NEUE JURISTISCHE WOCHENSCHRIFT 1953 , 1834 , OBERLANDESGERICHT BRESLAU HOCHSTRICHTERLICHE RECHTSPRECHUNG 1939 ( CASE NO 111))? 

' ' 

10THESE TWO QUESTIONS MUST BE TAKEN TOGETHER .

11HAVING REGARD TO THE FACT THAT THE CONCEPTS REFERRED TO GIVE THE RIGHT TO DEROGATE FROM THE PRINCIPLE OF JURISDICTION OF ARTICLE 2 OF THE CONVENTION THEIR INTERPRETATION MUST SHOW WITHOUT DIFFICULTY THE SPECIAL LINK JUSTIFYING SUCH DEROGATION . SUCH SPECIAL LINK COMPRISES IN THE FIRST PLACE THE MATERIAL SIGNS ENABLING THE EXISTENCE OF THE BRANCH , AGENCY OR OTHER ESTABLISHMENT TO BE EASILY RECOGNIZED AND IN THE SECOND PLACE THE CONNEXION THAT THERE IS BETWEEN THE LOCAL ENTITY AND THE CLAIM DIRECTED AGAINST THE PARENT BODY ESTABLISHED IN ANOTHER CONTRACTING STATE .

12AS REGARDS THE FIRST ISSUE , THE CONCEPT OF BRANCH , AGENCY OR OTHER ESTABLISHMENT IMPLIES A PLACE OF BUSINESS WHICH HAS THE APPEARANCE OF PERMANENCY , SUCH AS THE EXTENSION OF A PARENT BODY , HAS A MANAGEMENT AND IS MATERIALLY EQUIPPED TO NEGOTIATE BUSINESS WITH THIRD PARTIES SO THAT THE LATTER , ALTHOUGH KNOWING THAT THERE WILL IF NECESSARY BE A LEGAL LINK WITH THE PARENT BODY , THE HEAD OFFICE OF WHICH IS ABROAD , DO NOT HAVE TO DEAL DIRECTLY WITH SUCH PARENT BODY BUT MAY TRANSACT BUSINESS AT THE PLACE OF BUSINESS CONSTITUTING THE EXTENSION .

13AS REGARDS THE SECOND ISSUE THE CLAIM IN THE ACTION MUST CONCERN THE OPERATIONS OF THE BRANCH , AGENCY OR OTHER ESTABLISHMENT . THIS CONCEPT OF OPERATIONS COMPRISES ON THE ONE HAND ACTIONS RELATING TO RIGHTS AND CONTRACTUAL OR NON-CONTRACTUAL OBLIGATIONS CONCERNING THE MANAGEMENT PROPERLY SO-CALLED OF THE AGENCY , BRANCH OR OTHER ESTABLISHMENT ITSELF SUCH AS THOSE CONCERNING THE SITUATION OF THE BUILDING WHERE SUCH ENTITY IS ESTABLISHED OR THE LOCAL ENGAGEMENT OF STAFF TO WORK THERE . FURTHER IT ALSO COMPRISES THOSE RELATING TO UNDERTAKINGS WHICH HAVE BEEN ENTERED INTO AT THE ABOVE-MENTIONED PLACE OF BUSINESS IN THE NAME OF THE PARENT BODY AND WHICH MUST BE PERFORMED IN THE CONTRACTING STATE WHERE THE PLACE OF BUSINESS IS ESTABLISHED AND ALSO ACTIONS CONCERNING NON-CONTRACTUAL OBLIGATIONS ARISING FROM THE ACTIVITIES IN WHICH THE BRANCH , AGENCY OR OTHER ESTABLISHMENT WITHIN THE ABOVE DEFINED MEANING , HAS ENGAGED AT THE PLACE IN WHICH IT IS ESTABLISHED ON BEHALF OF THE PARENT BODY . IT IS IN EACH CASE FOR THE COURT BEFORE WHICH THE MATTER COMES TO FIND THE FACTS WHEREON IT MAY BE ESTABLISHED THAT AN EFFECTIVE PLACE OF BUSINESS EXISTS AND TO DETERMINE THE LEGAL POSITION BY REFERENCE TO THE CONCEPT OF ' ' OPERATIONS ' ' AS ABOVE DEFINED .

14THE ABOVE CONSIDERATIONS MAKE IT UNNECESSARY TO ANSWER THE THIRD QUESTION .

Decision on costs

COSTS
15THE COSTS INCURRED BY THE GOVERNMENT OF THE UNITED KINGDOM AND BY THE COMMISSION OF THE EUROPEAN COMMUNITIES , WHICH HAVE SUBMITTED WRITTEN OBSERVATIONS TO THE COURT , ARE NOT RECOVERABLE AND AS THE PROCEEDINGS ARE , SO FAR AS THE PARTIES TO THE MAIN ACTION ARE CONCERNED , A STEP IN THE ACTION PENDING BEFORE THE NATIONAL COURT , THE DECISION ON COSTS IS A MATTER FOR THAT COURT .

Operative part

ON THOSE GROUNDS ,
THE COURT 

IN ANSWER TO THE QUESTIONS REFERRED TO IT BY THE OBERLANDESGERICHT SAARBRUCKEN BY ORDER OF 21 FEBRUARY 1978 , HEREBY RULES : 

1 . THE NEED TO ENSURE LEGAL CERTAINTY AND EQUALITY OF RIGHTS AND OBLIGATIONS FOR THE PARTIES AS REGARDS THE POWER TO DEROGATE FROM THE GENERAL JURISDICTION OF ARTICLE 2 REQUIRES AN INDEPENDENT INTERPRETATION , COMMON TO ALL THE CONTRACTING STATES , OF THE CONCEPTS IN ARTICLE 5 ( 5 ) OF THE CONVENTION .

2 . THE CONCEPT OF BRANCH , AGENCY OR OTHER ESTABLISHMENT IMPLIES A PLACE OF BUSINESS WHICH HAS THE APPEARANCE OF PERMANENCY , SUCH AS THE EXTENSION OF A PARENT BODY , HAS A MANAGEMENT AND IS MATERIALLY EQUIPPED TO NEGOTIATE BUSINESS WITH THIRD PARTIES SO THAT THE LATTER , ALTHOUGH KNOWING THAT THERE WILL IF NECESSARY BE A LEGAL LINK WITH THE PARENT BODY , THE HEAD OFFICE OF WHICH IS ABROAD , DO NOT HAVE TO DEAL DIRECTLY WITH SUCH PARENT BODY BUT MAY TRANSACT BUSINESS AT THE PLACE OF BUSINESS CONSTITUTING THE EXTENSION .

3 . THE CONCEPT OF ' ' OPERATIONS ' ' COMPRISES : 

- ACTIONS RELATING TO RIGHTS AND CONTRACTUAL OR NON-CONTRACTUAL OBLIGATIONS CONCERNING THE MANAGEMENT PROPERLY SO-CALLED OF THE AGENCY , BRANCH OR OTHER ESTABLISHMENT ITSELF SUCH AS THOSE CONCERNING THE SITUATION OF THE BUILDING WHERE SUCH ENTITY IS ESTABLISHED OR THE LOCAL ENGAGEMENT OF STAFF TO WORK THERE ;

- ACTIONS RELATING TO UNDERTAKINGS WHICH HAVE BEEN ENTERED INTO AT THE ABOVE-MENTIONED PLACE OF BUSINESS IN THE NAME OF THE PARENT BODY AND WHICH MUST BE PERFORMED IN THE CONTRACTING STATE WHERE THE PLACE OF BUSINESS IS ESTABLISHED AND ALSO ACTIONS CONCERNING NON-CONTRACTUAL OBLIGATIONS ARISING FROM THE ACTIVITIES IN WHICH THE BRANCH , AGENCY OR OTHER ESTABLISHMENT WITHIN THE ABOVE DEFINED MEANING , HAS ENGAGED AT THE PLACE IN WHICH IT IS ESTABLISHED ON BEHALF OF THE PARENT BODY .

4 . IT IS IN EACH CASE FOR THE COURT BEFORE WHICH THE MATTER COMES TO FIND THE FACTS WHEREON IT MAY BE ESTABLISHED THAT AN EFFECTIVE PLACE OF BUSINESS EXISTS AND TO DETERMINE THE LEGAL POSITION BY REFERENCE TO THE CONCEPT OF ' ' OPERATIONS ' ' AS ABOVE DEFINED .

Blanckaert and Willems PVBA v. Luise Trost
(Case 139/80)

Before the Court of Justice of the European Communities (3rd Chamber)
ECJ (3rd Chamber)
( The President, Mertens de Wilmars C.J.; Lord Mackenzie Stuart and Everling
JJ.) Herr Gerhard Reischl Advocate General.

18 March 1981
Reference by the Bundesgerichtshof (Federal Court of Justice) under the 
Protocol to the Full Faith and Credit Convention 1968.

Facts

Blanckaert and Willems (hereinafter referred to as 'Blanckaert'), the defendant in the main action, whose registered office is at Eeklo, Belgium, entered into a contract with the German undertaking Hermann Bey (hereinafter referred to as 'Bey'), a furniture agency (Möbelagentur), under which Bey undertook to set up a sales network in the Federal Republic for Blanckaert's furniture. Bey represented several Belgian furniture manufacturers under similar conditions.
Bey, in its turn, signed the following contract on 30 November 1975 with the Trost undertaking (hereinafter referred to as 'Trost'), the plaintiff in the main action: 
'On behalf of Blanckaert & Willems of Eeklo, Belgium, I hereby authorise you to represent the aforesaid undertaking in the Rhine and Ruhr, Eifel and South Westphalia area. 
You will be working as the direct representative of Blanckaert & Willems. You will also receive from them a commission of 5 per cent. 
However, I would ask you kindly to send all orders exclusively to my address in Aachen. 
Please be understanding about this. The reason is that as I am answerable for you, I must be kept informed of each order. 
Naturally, your name will appear on all copies as representative. I look forward to a profitable association with you. ...'
In December 1976 Blanckaert, having discovered that Trost was representing various Belgian furniture manufacturers, terminated its contract with Trost. Shortly afterwards it also terminated its contract with Bey.
Trost brought an action against Blanckaert in the Landgericht (Regional Court) Aachen for payment of outstanding commission and agent's adjustment fees. Blanckaert challenged the jurisdiction of that court. Trost contended that it had jurisdiction under Article 5 (5) of the Convention of 27 September 1968 on Jurisdiction and the Enforcement of Judgments in Civil and Commercial Matters (hereinafter referred to as 'the Convention').
The Landgericht Aachen refused to accept that argument and declined jurisdiction. However, the Oberlandesgericht Köln (Higher Regional Court, Cologne) held that Bey is in fact an agency or other establishment of Blanckaert and that its role as Verkaufsleiter (Sales *3 Manager) in the relationship between Blanckaert and Trost provided grounds for the jurisdiction of the Landgericht Aachen in the dispute.
Hearing the appeal on a point of law, the Bundesgerichtshof found that Bey belongs to the specific category of 'Vermittlungsvertreter' (business negotiator) within the class of 'Handelsvertreter' (commercial agents) within the meaning of section 84 et seq. of the German Commercial Code (Handelsgesetzbuch), which states that: 
(1) A commercial agent is one who, as an independent businessman, is charged on a permanent basis with negotiating business on behalf of another undertaking (the principal) or with concluding transactions in the name of the latter. An independent businessman means one who is basically free to organise his own work and hours of work. 
(2) Any person who, without being independent within the meaning of paragraph (1), is responsible on a permanent basis for negotiating business for a principal or for concluding transactions in the latter's name, is considered as an employee. 
(3) The principal may also be a commercial agent.'
Being of the opinion that the dispute raised questions concerning the interpretation of the Convention, the Bundesgerichtshof referred the following questions to the Court of Justice for a preliminary ruling by an order of 21 March 1980:
1. Is a commercial agent (Handelsvertreter) who is a business negotiator (Vermittlungsvertreter) within the meaning of section 84 et seq. of the Commercial Code (Handelsgesetzbuch) to be considered as an 'agency' or 'other establishment' within the meaning of Article 5 (5) of the European Communities' Convention on Jurisdiction and the Enforcement of Judgments in Civil and Commercial Matters of 27 September 1968 (hereinafter referred to as ' the Convention')?
2. If the answer to Question 1 is in the affirmative:
(a) Is there a dispute 'arising out of the operations' of an agency or other establishment within the meaning of Article 5 (5) of the Convention if the agency or other establishment, acting under the authority of the undertaking in respect of which it operates as commercial agent, appoints a third person as an additional commercial agent for the undertaking, accepts against payment of a commission the documents relating to transactions negotiated by the third person and transmits them to the undertaking, and instructs and supervises the third person
and
if a dispute arises out of the activities of that third person in his capacity as a commercial agent between the under-taking and himself concerning his entitlement to commission and payment by way of adjustment on termination of the agency agreement?
*4 (b) If the answer to Question 2 (a) is in the negative:
Does a dispute between the undertaking and the agency or other establishment concerning the latter's entitlement to commission and payment by way of adjustment on termination of the agency agreement fall within the concept of 'a dispute arising out of the operations of ... [an] agency or other establishment' within the meaning of Article 5 of the Convention?

Opinion of the Advocate General (Herr Gerhard Reischl)

Blanckaert and Willems, defendants and appellants in the appeal on a point of law in the main proceedings, run a furniture factory in Belgium. They, and apparently other Belgian furniture manufacturers, were represented under an oral agreement of 1960 by Hermann Bey (hereinafter referred to as 'Bey'), a furniture agency in Aachen which acted as an independent commercial agent (Handelsvertreter (Vermittlungsvertreter)--negotiating business on their behalf). Bey received in return a commission of 5 per cent. on the value of each sale negotiated by it. Other activities on behalf of Blanckaert and Willems--organising customs clearance and transport for the goods, recruiting other representatives--were recompensed by the firm with a special commission of 2 per cent. of the net turnover in the Federal Republic of Germany.
By a letter dated 30 November 1975 Bey engaged as another commercial agent for Blanckaert and Willems Mrs. Trost of Aachen, who is the plaintiff and the respondent in the appeal on a point of law in the main proceedings. The text of the letter was as follows:
[The Advocate General repeated the text of the letter, and continued:]
For the work brought in by Bey's collaboration with Mrs. Trost, Blanckaert and Willems paid Bey what is known as a special commission.
From early in January 1977 Bey was apparently no longer working for Blanckaert and Willems. In a letter dated 14 December 1976 Blanckaert and Willems informed Mrs. Trost that she, too, was to cease working for Blanckaert and Willems on 30 January 1977. The reason was evidently that Blanckaert and Willems were not satisfied with the amount of business brought by Mrs. Trost and objected to the fact that she was also representing other furniture manufacturers.
Mrs. Trost sued Blanckaert and Willems in the Landgericht (Regional Court) Aachen for payment of outstanding commission and for the agent's adjustment fees prescribed in section 89 (b) of the German Commercial Code (Handelsgesetzbuch) on termination of a commercial agency relationship by way of consideration for the new custom obtained. In the course of those proceedings Blanckaert and *5 Willems contested the international jurisdiction of the court. The Landgericht Aachen dismissed the action as inadmissible on the ground that neither the requirements of Article 5 (1) nor those of Article 5 (5) of the Convention on Jurisdiction and the Enforcement of Judgments in Civil and Commercial Matters had been met. Those provisions state that:
'A person domiciled in a Contracting State may, in another Contracting State, be sued:
1. in matters relating to a contract, in the courts for the place of performance of the obligation in question;
... 
5. as regards a dispute arising out of the operations of a branch, agency or other establishment, in the courts for the place in which the branch, agency or other establishment is situated.'
The Oberlandesgericht Köln (Higher Regional Court, Cologne) quashed that decision and referred the case back to the Landgericht. In its view the Landgericht Aachen had jurisdiction because Bey constituted an agency within the meaning of Article 5 (5) of the Convention and the dispute must be considered as arising out of the operations of that agency. The deciding factor for the decision lay in the fact that Bey described itself as an agency and had been a representative of Blanckaert and Willems for over 20 years. The court was of the opinion, moreover, that Bey had been instructed and authorised by Blanckaert and Willems to conclude a commercial agency agreement on a long-term basis with Mrs. Trost, that Bey was subject to the direction and control of Blanckaert and Willems, that orders obtained by Mrs. Trost were to be transmitted through Bey to Blanckaert and Willems and also that Bey had described itself as Blanckaert and Willems' sales manager.
In the appeal by Blanckaert and Willems on a point of law the Bundesgerichtshof (Federal Supreme Court of Justice) took the view that jurisdiction under Article 5 (1) of the Convention was excluded because under the relevant German law the place of performance for claims concerning commission and compensation was the place where the debtor had his place of business. As regards Article 5 (5) of the Convention, it must be assumed that Bey and Mrs. Trost were commercial agents for Blanckaert and Willems and in that capacity they must be looked upon as independent businessmen within the meaning of section 84 (1) of the German Commercial Code. In any case, it had not been established that Bey's status was that of an employee within the meaning of section 84 (2) of the Commercial Code or that there was some other relationship of service or employment, even though in collecting and transmitting the orders negotiated by Mrs. Trost it was subject to the direction and control of Blanckaert and Willems. The question therefore arose whether activities such as those of a commercial agent may be considered, despite the absence of full independence, as the operations of an agency within the *6 meaning of Article 5 (5) of the Convention. If the answer was in the affirmative it must be ascertained whether the claims for payment of commission and agent's adjustment fees were based on a dispute arising out of the operations of Bey. If the answer to that was in the negative then it must be asked whether a dispute between Mrs. Trost's agency and the undertaking she represented may be considered as a dispute arising out of the operations of an agency within the meaning of Article 5 (5) of the Convention.
In view of those questions which concern the interpretation of the Convention on Jurisdiction and the Enforcement of Judgments the Bundesgerichtshof suspended the proceedings by an order of 21 March 1980 and referred the following questions to the Court for a preliminary ruling under Article 3 of the Protocol on the interpretation of that Convention:
[The Advocate General repeated the questions, and continued:]
My views on these questions are as follows:

1. Question 1

In replying to this question Mrs. Trost, the respondent in the appeal on a point of law in the main action, relies principally on the decision in Case 14/76, ETS. A. de Bloos Sprl v. S.C.A. Bouyer, [FN1] in which it was stated that the essential characteristic of a branch or an agency is 'the fact of being subject to the direction and control of the parent body' (para. 20). That requirement is certainly met in the case of Bey because it was bound in pursuing its business of selling the goods made by Blanckaert and Willems to follow the instructions of the latter in selecting contracting parties and determining the terms on which business was done, in soliciting, and serving the interests of, the clientèle and in carrying out the business transactions. What was particularly significant here was that the agency agreement with Mrs. Trost was made by Bey on behalf of, and in the name of, Blanckaert and Willems on the basis of instructions to that effect, as was shown, for instance, by the way in which the extent of the area of representation was determined, that the orders obtained by Mrs. Trost were collected by Bey and transmitted by it to Blanckaert and Willems and that Bey, likewise in accordance with the instructions of the parent body, also took part in fixing the rate of the commission. In the case of Bey which, as may be seen in a letter from Blanckaert and Willems, operated as the firm's intermediary, with a regular duty to furnish reports, it is therefore correct to say that there was a true relationship of dependency, a conclusion which is further borne out by the fact that Bey was forced to close its office when its contractual relationship with Blanckaert and Willems was terminated. A further argument in favour of the application of Article 5 (5) of the Convention in the case of Bey *7 is the underlying purpose of that provision which is to place jurisdiction wherever a thorough investigation into the facts can most easily be made, which in the present case is surely the place where the relevant agreements were made and where the decisive stages in the transactions occurred. Last but not least, regard should be had, in interpreting Article 5 (5), to what might be termed ' social considerations'. These are based on the fact that as a rule only major business concerns have branches and agencies, whereas the other parties to agreements with them are for the most part small firms of limited means. It would not be fair to subject the latter to costly proceedings in another country.

FN1 [1976] E.C.R. 1497, [1977] 1 C.M.L.R. 60.

Taking the opposite view the Commission, adopting the description of the legal relationships which was accepted by the court which has submitted the reference, believes that those concerned are commercial agents within the meaning of section 84 of the German Commercial Code, that is to say, independent and legally autonomous persons, and that therefore the conditions which have been laid down in the case law for the application of Article 5 (5) of the Convention have not been met. Admittedly such persons have a duty to observe certain guidelines in negotiating business, but within those guidelines they are independent and therefore not subject to the 'direction' of those whom they represent. In those circumstances it is quite impossible for the conditions relating to Article 5 (5) of the Convention, as laid down in recent case law (judgment in Case 33/78, Somafer SA v. Saar-Ferngas AG, [FN2] to have been satisfied, according to which the essential requirement is that it must be easy to ascertain from its external features that the undertaking in question is a branch, agency or other establishment, and that a branch, agency or other establishment must be a place where the parent body conducts business. The first condition is rarely met in the case of commercial agents, who often neither maintain an office nor use a trade name. As to the second point it is not important that Bey described itself in a letter of 14 October 1975 as a ' sales manager' and that it collected the orders negotiated by Mrs. Trost and passed them on, or in other words exercised a certain amount of supervision over Mrs. Trost on behalf of Blanckaert and Willems. The significant factor is rather--and this prevents the conclusion that Bey was a place of business of Blanckaert and Willems--that business was conducted not by Bey but by Blanckaert and Willems.

FN2 [1978] E.C.R. 2183, [1979] 1 C.M.L.R. 490.

In discussing this issue it should first be pointed out that, according to the case law to date, not only are the concepts in Article 5 (5) of the Convention to be interpreted independently, that is to say, so as to have the same content in all the member-States, but also, as I have already pointed out in my opinion in De Bloos (14/76), [FN3] the *8 interpretation to be adopted is a narrow one, bearing in mind that derogations from the principle in Article 2 of the Convention are permissible only in the interests of the due administration of justice.

FN3 At P. 1512 (E.C.R.), P. 79 (C.M.L.R.).

Similarly, it is clear from the case law of the Court that for all three of the concepts employed in Article 5 (5) of the Convention the same distinguishing criteria are to be retained which means that. for example, different standards cannot be applied with respect to agencies, as Wieczorek, for example, believed. [FN4] The reference by Mrs. Trost's representative in the course of the oral procedure to insurance agents is not relevant to the present question because special provisions relating to insurance agents are to be found in the second paragraph of Article 8 of the Convention.

FN4 Kommentar zur Zivilprozessordnung, 2nd Ed., Note B I (a) 1 on Article 21 of the Zivilprozessordnun [Code of Civil Procedure].

If a solution is to be sought essentially in the earlier decisions, as was advocated in the course of the procedure, then of course the attempt must not be restricted to the decision in Case 14/76, as was done by the respondent in the main proceedings. All that was established in that case as far as the essential characteristics required by Article 5 (5) of the Convention are concerned was that the principal feature of a branch, agency or other establishment is that it is subject to the direction and control of the parent body, no further explanation having been required in that case.
In my view the interpretation of that provision was given fairly conclusive clarification in the judgment in Case 33/78. There is stated that what is most significant as far as Article 5 (5) is concerned is in the first place the material signs enabling the existence of the branch, agency or other establishment to be easily recognised (paragraph 11). It must be a place of business which has the appearance of permanency such as an extension of a parent body, has a management, and is materially equipped to negotiate business with third parties (paragraph 12). In addition third parties should be able to conclude their transactions at the place of business which constitutes the extension without having to deal directly with the parent body established in another country, even though they are aware that there may have to be some legal link with the latter.
That enables us to conclude that it is the objective activities of an agency or other establishment which are determinative and that therefore no significance can be attached to the description of itself adopted by Bey ('sales manager') and the various formulae used in individual letters ('profitable association' with Mrs. Trost). The above-mentioned decision shows, furthermore, that in order to satisfy the requirements of Article 5 (5) of the Convention the existence of some restrictions on the representative's independence and some opportunity for the principal undertaking to exercise its influence is not sufficient. The agency or other establishment must actually be a kind of decentralised office with essentially the same ability to *9 conduct business as the principal undertaking, but restricted of course to the territory of the member-State in which it is situated. I think that is what is required by the words quoted above, in particular by the use of the words 'place of business.'
In a legal relationship of the kind in question in the main proceedings, therefore, it is not sufficient to consider the rôle of the agency or other establishment in attracting, and negotiating with, new customers. What is important is whether it also participates in conducting and executing transactions or whether that is exclusively the responsibility of the principal undertaking. A clear indication to that effect is to be found in the principle underlying the rule regarding jurisdiction in Article 5 (5) which is that a departure from the general rule regarding jurisdiction is only allowed where it is expedient for the purpose of conducting the proceedings, that is to say, only where there exists an exceptionally close connection between the legal relationship in dispute and the place of jurisdiction of the court. It is important not to overlook the fact that proceedings involving, in connection with commercial representatives, consideration of Article 5 (5) of the Convention usually occur in the course of conducting business. Consequently, where decisions concerning the conduct and execution of business are the responsibility of the principal undertaking the court having jurisdiction for the place where the undertaking has its principal place of business is naturally more appropriate than the court in the place in which the contractual relationship was solicited or entered into.
That is quite clearly the case in the main action. In the first place, it concerns payment of commission which, as we have been told, was always paid directly by Blanckaert and Willems and which pursuant to section 87 (a) of the Commercial Code may be payable on conclusion of the transaction and receipt of payment. The main action also concerns agents' adjustment fees, payment of which depends according to section 89 (b) of the Commercial Code on, inter alia, whether the principal undertaking continues to benefit from the new customers brought in by the agent, that is to say, whether it maintains business relationships with those customers.
'Branch, agency or other establishment' therefore certainly does not mean a typical commercial agent such as the respondent in the main proceedings. A certain amount of independence is his hallmark; in any case the fact that the undertaking he represents can direct him to a certain extent in matters concerning the preparation and conclusion of agreements does not link him sufficiently strongly to the principal undertaking to satisfy Article 5 (5) of the Convention.
The same must also apply in the case of Bey, however, whose responsibilities were even wider and who served in a certain sense as Blanckaert and Willems' ' contact' in the Federal Republic of Germany. The fact that Bey was plainly acting for several undertakings *10 already raises doubt as to whether it constituted a branch of Blanckaert and Willems. In any case the fact remains that its duties in connection with the conclusion of representation agreements, supervision of the activities of other representatives, transmission of their orders and co-operation in calculating commission were not sufficient to enable it to have been considered as a place of business of Blanckaert and Willems, since decisions as to the nature and execution of transactions evidently lay exclusively within the province of the latter.
The answer to the first of the questions asked by the Bundesgerichtshof may therefore appropriately be, as the Commission has suggested, in the negative. Such an answer may be given without there being any need to consider the additional problem raised in the course of the oral procedure of whether, as far as Bey is concerned, jurisdiction under Article 5 (5) of the Convention is precluded in any case because at the crucial time, that is to say, when the action was brought--I am referring to the observation in the Jenard report on the second paragraph of Article 8 of the Convention--Bey was no longer to be considered as an 'agency' of Blanckaert and Willems since the contractual relationship between them had already been terminated.

2. Question 2 (a)

In the light of my observations as to the first question it is clear that consideration of the problem raised in the second question assumes subsidiary importance.
The respondent in the appeal in the main proceedings favours an answer in the affirmative for this question too. In her opinion it is significant that Bey concluded the representation agreement between Blanckaert and Willems and Mrs. Trost and that the activities of Mrs. Trost had a strong influence on Bey's business because, apart from the commission to which Bey thus became entitled, the orders obtained by Mrs. Trost were given to Bey and transmitted by it to Blanckaert and Willems and because Bey had also to settle the commission due to Mrs. Trost.
The Commission contends in particular that the claims by Mrs. Trost which are the subject of the dispute are based on prior circumstances which must have arisen in the course of the operations of Blanckaert and Willems, that is to say, the conclusion and carrying out of individual sales and the establishment of a clientèle from which Blanckaert and Willems continues to benefit. Therefore it may only be said that the dispute on the matter relates exclusively to the operations of Blanckaert and Willems.
Permit me to say immediately that, as far as this disagreement is concerned, the view taken by the Commission has the most convincing arguments in its favour.
According to the judgment in Somafer (33/78) to which reference *11 has already been made, application of Article 5 (5) of the Convention definitely requires the existence of a particularly close connecting factor between the dispute and the court which may be called upon to hear it (para. 7 of the decision). The subject-matter of the dispute relates to the operations of an agency if rights and duties concerning the actual management of the agency are at issue (for instance the renting of the property on which the agency stands, or the hiring of staff employed there). It does so likewise where the dispute involves undertakings entered into by the agency on behalf of the principal undertaking and which are to be performed in the Contracting State in which the agency is established, as well as in the case of noncontractual obligations arising from the activities pursued by an agency at its place of business on behalf of the principal undertaking.
The main proceedings in this case are not concerned with rights and duties relating to the actual management of the agency within the meaning of the examples cited from case law. Nor do they concern obligations arising from the activities of Bey, for the dispute concerns claims arising out of the fact that Mrs. Trost negotiated business for Blanckaert and Willems and won them a clientèle; those claims, however, are attributable to circumstances brought about by the operations of Blanckaert and Willems. Lastly, the dispute is equally unconcerned with commitments entered into by Bey on behalf of Blanckaert and Willems. The claims to payment of commission derive directly from the orders taken by Mrs. Trost for Blanckaert and Willems; however, in so far as the agents' adjustment fees are attributable to a contract which Bey concluded on behalf of Blanckaert and Willems, the essential point is still that such claims, as the Bundesgerichtshof itself pointed out, are not to be satisfied in the State in which Bey (the 'agency') was established.
Precisely because the close connection required by the law expressed in past decisions between the claims advanced and a German court is not evident, the answer to Question 2 (a), should it still be required, must be in the negative.

3. Question 2 (b)

This question, too, requires only subsidiary treatment from me.
In my opinion on De Bloos (14/76) I have already explained the view, to which I still adhere, that it is not the intention and purpose of the provision in question to lay down rules governing jurisdiction in actions brought by subsidiaries against their parent companies, but that the essential purpose is to enable third parties involved in legal relationships with undertakings which have branches or other subsidiary establishments to bring actions in the court nearest to the place in which the cause of action arose. In fact it is difficult to imagine disputes between subsidiary establishments within the meaning of Article 5 (5) of the Convention and their parent undertaking because strictly speaking branches do not, as a general rule, have *12 legal personality and because where they do the principal undertaking may be assumed to exercise its influence in commercial matters in a manner which amounts to de facto control.
In order to be able to speak of disputes arising out of the operations of an agency it is also important that the dispute involves obligations incurred on the responsibility of the agency, acting for the principal undertaking. There can surely be no question of that in the present circumstances. There is no doubt but that the claims in question are to be acted upon by the principal undertaking itself. and this concerns not only the agents' adjustment fees but also, even though the agency was involved in helping to settle the commission, the claims for commission themselves.
4. In conclusion I propose, therefore, that the reference submitted by the Bundesgerichtshof for a preliminary ruling be answered as follows:
'A commercial agent within the meaning of section 84 et seq. of the Commercial Code whose activities are concerned with negotiating transactions which are conducted and executed exclusively by the undertaking he represents is not to be considered as an agency or other establishment within the meaning of Article 5 (5) of the Convention on Jurisdiction. That remains true even where, on the full authority of the undertaking for which he acts, he appoints third parties to be additional commercial agents, accepts orders negotiated by those third parties against payment of commission and transmits those orders to the undertaking, and instructs and supervises the third parties.'

JUDGMENT

[1] By an order of 21 March 1980 which was received at the Court on 11 June 1980 the Bundesgerichtshof (Federal Supreme Court) referred to the Court for a preliminary ruling under the Protocol of 3 June 1971 on the interpretation by the Court of Justice of the Convention of 27 September 1968 on Jurisdiction and the Enforcement of Judgments in Civil and Commercial Matters (hereinafter referred to as 'the Convention') two questions concerning the interpretation of Article 5 (5) of that Convention.
[2] According to that provision, which derogates from the general rule of forum domicilii set out in Article 2 of the Convention, a defendant domiciled in a Contracting State may be sued in another Contracting State 'as regards a dispute arising out of the operations of a branch, agency or other establishment, in the courts of the place in which the branch, agency or other establishment is situated.'
[3] Blanckaert and Willems, a Belgian furniture manufacturer and the defendant in the main action (hereinafter referred to as 'Blanckaert') has according to its own statements had a business association since 1960 with the German undertaking Hermann Bey (hereinafter referred to as 'Bey'), a furniture agency (Möbelagentur), *13 which it made responsible for the establishment in the Federal Republic of Germany of a sales network for the furniture which Blanckaert manufactured. In performance of that obligation Bey, acting on behalf of Blanckaert, entered into a commercial agency with Trost, the plaintiff in the main action, for the Rhine and Ruhr, Eifel and South Westphalia area. Under the terms of that contract Trost was to work as the direct representative of Blanckaert and receive from the latter a commission of 5 per cent. The contract stipulated that Trost was to transmit the orders she obtained for Blanckaert through Bey at Aachen. On any such orders transmitted to it through Bey Blanckaert would pay the latter the extra commission customarily given to commercial agents who are responsible for supervising other commercial agents of an undertaking.
[4] In December 1976 Blankaert terminated its contract with Trost, leading to an action by the latter for payment of commission and agent's adjustment fees. Trost brought the action before the Landgericht (Regional Court) Aachen, on the ground that Bey was an agency or branch of Blanckaert and therefore the dispute could be brought before the court of the place in which that agency or branch was established.
[5] The Landgericht Aachen did not accept that view and declined jurisdiction but the Oberlandesgericht Köln (Higher Regional Court, Cologne), hearing the appeal, held that the conditions for the international jurisdiction of the Landgericht Aachen were fulfilled because Bey was an agency of Blanckaert's within the meaning of Article 5 of the Convention and because the amounts claimed were attributable to the operation of that agency.
[6] Hearing the appeal on a point of law the Bundesgerichtshof held that the Oberlandesgericht Köln had rightly established that both Bey and Trost had worked for Blanckaert 
'as a commercial agent (Handelsvertreter), and more specifically as a business negotiator (Vormittlungsvertreter), that is to say, both were charged on permanent basis with negotiating business on behalf of an undertaking, namely the defendant, as independent businessmen within the meaning of the first paragraph in section 84 of the German Commercial Code (Handelsgesetzbuch)', 
and ruled that the question whether the operations of an agency or other establishment within the meaning of Article 5 (5) of the Convention include the activities of a commercial agent, and more particularly those of a business negotiator within the meaning of the above-quoted provision of German law, had yet to be decided by the Court of Justice.
[7] Considering therefore that the dispute raised questions concerning the interpretation of the Convention the Bundesgerichtshof referred two questions to the Court of Justice for a preliminary ruling on the interpretation of Article 5 (5) of that Convention.

*14 First question

[8] The first question asks in substance whether a commercial agent (Handelsvertreter) who is a business negotiator (Vermittlungsvertreter) within the meaning of section 84 et seq. of the German Commercial Code is to be considered as an 'agency' or 'other establishment' within the meaning of Article 5 (5) of the Convention.
[9] As the national court correctly observes, the Court stated in its judgment of 6 October 1976, Case 14/76, De Bloos v. Bouyer, [FN5] that one of the essential characteristics of the concept of a branch or agency is the fact of being subject to the direction and control of the parent body.

FN5 [1976] E.C.R. 1497, [1977] 1 C.M.L.R. 60.

[10] The Court did not have occasion in that decision to identify the factors enabling it to be determined whether or not an undertaking or other business concern is subject to the direction and control of a parent body, because the main dispute concerned the relationship between the grantor and the grantee of an exclusive sales concession, and the national court had stated that the grantee was not subject to either the direction or the control of the grantor.
[11] Furthermore, in its judgment of 22 November 1978, Case 33/78 Somafer, [FN6] the Court stated that 
'the concept of a branch, agency or other establishment implies a place of business which has the appearance of permanency, such as the extension of a parent body, has a management and is materially equipped to negotiate business with third parties so that the latter, although knowing that there will if necessary be a legal link with the parent body, the head office of which is abroad, do not have to deal directly with such parent body but may transact business at the place of business constituting the extension.'

FN6 [1978] E.C.R. 2183, [1979] 1 C.M.L.R. 490.

[12] From the grounds given in those two judgments, and especially from the rule that a 'branch, agency or other establishment' within the meaning of Article 5 (5) must appear to third parties as an easily discernible extension of the parent body, it is clear that the dependency on the direction and control of that parent body is not established when the representative of the parent body is 'basically free to organise his own work and hours of work' (section 84 (1), last sentence, of the German Commercial Code) without being subject to instructions from the parent body in that regard; when he is free to represent at the same time several rival firms producing or marketing identical or similar products and, lastly, when he does not effectively participate in the completion and execution of transactions but is restricted in principle to transmitting orders to the undertaking he represents. Those three factors preclude a concern having all those characteristics from being considered as the place of business having the appearance of permanency as an extension of the parent body.
*15 [13] The reply to the first question must therefore be that an independent commercial agent who merely negotiates business (Handelsvertreter (Vermittlungsvertreter)), inasmuch as his legal status leaves him basically free to arrange his own work and decide what proportion of his time to devote to the interests of the undertaking which he agrees to represent and whom that undertaking may not prevent from representing at the same time several firms competing in the same manufacturing or marketing sector, and who, moreover, merely transmits orders to the parent undertaking without being involved in either their terms or their execution, does not have the character of a branch, agency or other establishment within the meaning of Article 5 (5) of the Convention.

Second question

[14] The second question is asked only if the reply to the first question should be in the affirmative. A reply to it is therefore not required.

Costs

[15] The costs incurred by the Commission of the European Communities which has submitted observations to the Court are not recoverable. As the proceedings are, in so far as the parties to the main action are concerned, in the nature of a step in the proceedings before the national court, the decision on costs is a matter for that court.

Order

On those grounds, THE COURT (Third Chamber), in answer to the questions referred to it by the Bundesgerichtshof by an order of 21 March 1980
HEREBY RULES:
An independent commercial agent who merely negotiates business (Handelsvertreter (Vermittlungsvertreter)), inasmuch as his legal status leaves him basically free to arrange his own work and decide what proportion of his time to devote to the interests of the undertaking which he agrees to represent and whom that undertaking may not prevent from representing at the same time several firms competing in the same manufacturing or marketing sector, and who, moreover, merely transmits orders to the parent undertaking without being involved in either their terms or their execution, does not have the character of a branch, agency or other establishment within the meaning of Article 5 (5) of the Convention of 27 September 1968 on Jurisdiction and the Enforcement of Judgments in Civil and Commercial Matters.


[1982] 2 C.M.L.R. 1
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IN CASE 218/86 

REFERENCE TO THE COURT UNDER THE PROTOCOL OF 3 JUNE 1971 ON THE INTERPRETATION BY THE COURT OF JUSTICE OF THE CONVENTION OF 27 SEPTEMBER 1968 ON JURISDICTION AND THE ENFORCEMENT OF JUDGMENTS IN CIVIL AND COMMERCIAL MATTERS BY THE OBERLANDESGERICHT ( HIGHER REGIONAL COURT ) DOESSELDORF FOR A PRELIMINARY RULING IN THE PROCEEDINGS PENDING BEFORE THAT COURT BETWEEN 

SAR SCHOTTE GMBH, HEMER ( FEDERAL REPUBLIC OF GERMANY ), 

AND 

PARFUMS ROTHSCHILD SARL, PARIS ( FRANCE ), 

ON THE INTERPRETATION OF ARTICLE 5 ( 5 ) OF THE CONVENTION OF 27 SEPTEMBER 1968 ON JURISDICTION AND THE ENFORCEMENT OF JUDGMENTS IN CIVIL AND COMMERCIAL MATTERS ( OFFICIAL JOURNAL 1978, L 304, P . 1 ), 

THE COURT ( SIXTH CHAMBER ) 

COMPOSED OF : O . DUE, PRESIDENT OF CHAMBER, G . C . RODRIGUEZ IGLESIAS, T . KOOPMANS, K . BAHLMANN AND C . KAKOURIS, JUDGES, 

ADVOCATE GENERAL : SIR GORDON SLYNN 

REGISTRAR : D . LOUTERMAN, ADMINISTRATOR 

AFTER CONSIDERING THE OBSERVATIONS SUBMITTED ON BEHALF OF 

THE GOVERNMENT OF THE FEDERAL REPUBLIC OF GERMANY, BY C . BOEHMER, ACTING AS AGENT, 

THE COMMISSION OF THE EUROPEAN COMMUNITIES, BY J . PIPKORN, A MEMBER OF ITS LEGAL DEPARTMENT, ACTING AS AGENT, ASSISTED BY S . PIERI, 

HAVING REGARD TO THE REPORT FOR THE HEARING AND FURTHER TO THE HEARING ON 11 JUNE 1987, 

AFTER HEARING THE OPINION OF THE ADVOCATE GENERAL DELIVERED AT THE SITTING ON 28 OCTOBER 1987, 

GIVES THE FOLLOWING 

JUDGMENT 

Grounds

1 BY AN ORDER OF 10 JULY 1986, WHICH WAS RECEIVED AT THE COURT ON 7 AUGUST 1986, THE OBERLANDESGERICHT DOESSELDORF REFERRED TO THE COURT FOR A PRELIMINARY RULING, UNDER THE PROTOCOL OF 3 JUNE 1971 ON THE INTERPRETATION BY THE COURT OF JUSTICE OF THE CONVENTION OF 27 SEPTEMBER 1968 ON JURISDICTION AND THE ENFORCEMENT OF JUDGMENTS IN CIVIL AND COMMERCIAL MATTERS ( HEREINAFTER REFERRED TO AS "THE CONVENTION "), A QUESTION ON THE INTERPRETATION OF ARTICLE 5 ( 5 ) OF THE CONVENTION . 
2 THAT QUESTION AROSE IN THE COURSE OF A DISPUTE BETWEEN A GERMAN UNDERTAKING, SAR SCHOTTE GMBH, ESTABLISHED AT HEMER, AND A FRENCH UNDERTAKING, PARFUMS ROTHSCHILD SARL, WHOSE REGISTERED OFFICE IS IN PARIS . THE DISPUTE CONCERNS ORDERS PLACED FOR THE DELIVERY BY SCHOTTE TO THE FRENCH UNDERTAKING OF ATOMIZER PUMPS AND OTHER ACCESSORIES FOR PERFUMERY ARTICLES . THE PURCHASER COMPLAINED THAT THE ATOMIZERS DID NOT WORK PROPERLY . WHEN THE MATTER WAS NOT SETTLED BY EXCHANGE OF LETTERS, SCHOTTE BROUGHT AN ACTION BEFORE THE LANDGERICHT ( REGIONAL COURT ) DOESSELDORF FOR PAYMENT OF AN AMOUNT REPRESENTING SIX INVOICES WHICH HAD NOT BEEN PAID . 

3 IT APPEARS FROM THE DOCUMENTS BEFORE THE COURT THAT THE NEGOTIATIONS PRECEDING THE ORDERS AND DELIVERIES WERE CONDUCTED BY SCHOTTE NOT WITH THE FRENCH UNDERTAKING BUT WITH ROTHSCHILD GMBH, WHOSE REGISTERED OFFICE IS IN DOESSELDORF . ROTHSCHILD GMBH ALSO EXCHANGED EXTENSIVE CORRESPONDENCE WITH SCHOTTE CONCERNING THE COMPLAINTS OVER THE ATOMIZERS SUPPLIED . ALL THE LETTERS FROM ROTHSCHILD GMBH, BOTH IN THE PRELIMINARY NEGOTIATIONS AND IN CONNECTION WITH THE COMPLAINTS, WERE SIGNED BY TWO PERSONS, ONE OF WHOM WAS A DIRECTOR OF ROTHSCHILD GMBH AND PARFUMS ROTHSCHILD SARL AND THE OTHER A DIRECTOR OF PARFUMS ROTHSCHILD SARL . 

4 INITIALLY SCHOTTE BROUGHT PROCEEDINGS BEFORE THE LANDGERICHT AGAINST ROTHSCHILD GMBH . HOWEVER, IN THE COURSE OF THE PROCEEDINGS ROTHSCHILD GMBH CONTENDED THAT IT WAS NOT LIABLE FOR THE DEBTS IN QUESTION SINCE THEY CONCERNED ONLY PARFUMS ROTHSCHILD SARL . SCHOTTE THEREFORE, WITH THE LEAVE OF THE LANDGERICHT, AMENDED ITS CLAIM BY SUBSTITUTING THE FRENCH UNDERTAKING AS DEFENDANT . 

5 BEFORE THE LANDGERICHT, PARFUMS ROTHSCHILD SARL CONTENDED THAT THE GERMAN COURTS HAD NO JURISDICTION TO DETERMINE THE DISPUTE . SCHOTTE, HOWEVER, CLAIMED THAT THEY HAD JURISDICTION ON THE BASIS OF ARTICLE 5 ( 5 ) OF THE CONVENTION, WHICH PROVIDES THAT A DEFENDANT MAY BE SUED IN A CONTRACTING STATE OTHER THAN THAT IN WHICH HE IS DOMICILED "AS REGARDS A DISPUTE ARISING OUT OF THE OPERATIONS OF A BRANCH, AGENCY OR OTHER ESTABLISHMENT, IN THE COURTS FOR THE PLACE IN WHICH THE BRANCH, AGENCY OR OTHER ESTABLISHMENT IS SITUATED ". IN ITS SUBMISSION, ROTHSCHILD GMBH SHOULD BE REGARDED AS AN "ESTABLISHMENT" OF PARFUMS ROTHSCHILD SARL WITHIN THE MEANING OF THAT PROVISION . 

6 THE LANDGERICHT HELD THAT IT HAD NO JURISDICTION ON THE GROUND THAT THE CONDITIONS LAID DOWN IN ARTICLE 5 ( 5 ) OF THE CONVENTION WERE NOT SATISFIED . IN PARTICULAR, IT CONSIDERED THAT ROTHSCHILD GMBH COULD NOT BE REGARDED AS AN AGENCY OR ESTABLISHMENT OF PARFUMS ROTHSCHILD SARL, SINCE THE LATTER WAS, ON THE CONTRARY, A SUBSIDIARY OF ROTHSCHILD GMBH . 

7 ON APPEAL, THE OBERLANDESGERICHT STAYED THE PROCEEDINGS AND ASKED THE COURT TO GIVE A PRELIMINARY RULING ON THE FOLLOWING QUESTION : 

"DOES THE JURISDICTION CONFERRED BY ARTICLE 5 ( 5 ) OF THE CONVENTION IN REGARD TO A BRANCH, AGENCY OR OTHER ESTABLISHMENT EXTEND TO THE CASE WHERE A LEGAL ENTITY UNDER FRENCH LAW ( A 'SOCIETE A RESPONSABILITE LIMITEE' ), WHOSE REGISTERED OFFICE IS IN PARIS, MAINTAINS NO DEPENDENT ESTABLISHMENT IN ANOTHER CONTRACTING STATE ( IN THIS CASE, THE FEDERAL REPUBLIC OF GERMANY ) BUT WHERE THERE IS IN THAT OTHER CONTRACTING STATE AN INDEPENDENT LEGAL ENTITY UNDER GERMAN LAW ( A 'GESELLSCHAFT MIT BESCHRAENKTER HAFTUNG' ) WHICH HAS THE SAME NAME AND IDENTICAL MANAGEMENT, NEGOTIATES AND CONDUCTS BUSINESS IN THE NAME OF THE FRENCH LEGAL ENTITY AND IS USED BY THE LATTER AS AN EXTENSION OF ITSELF?" 

8 REFERENCE IS MADE TO THE REPORT FOR THE HEARING FOR A FULLER ACCOUNT OF THE FACTS, THE COURSE OF THE PROCEDURE AND THE WRITTEN OBSERVATIONS SUBMITTED TO THE COURT BY THE GERMAN GOVERNMENT AND THE COMMISSION, WHICH ARE MENTIONED OR DISCUSSED HEREINAFTER ONLY IN SO FAR AS IS NECESSARY FOR THE REASONING OF THE COURT . 

9 ARTICLE 5 ( 5 ) OF THE CONVENTION CONFERS JURISDICTION TO HEAR DISPUTES ARISING OUT OF THE OPERATIONS OF A BRANCH, AGENCY OR OTHER ESTABLISHMENT . THIS JURISDICTION FORMS PART OF THE "SPECIAL JURISDICTION" PROVIDED FOR BY ARTICLES 5 AND 6 OF THE CONVENTION, WHICH IS JUSTIFIED IN PARTICULAR BY THE EXISTENCE OF A CLOSE CONNECTION BETWEEN THE DISPUTE AND THE COURT WHICH IS CALLED UPON TO HEAR IT . 

10 IN ITS JUDGMENT OF 22 NOVEMBER 1978 IN CASE 33/78 SOMAFER V SAAR-FERNGAS (( 1978 )) ECR 2183, THE COURT HELD THAT THE CONCEPT OF A BRANCH, AGENCY OR OTHER ESTABLISHMENT IMPLIES A PLACE OF BUSINESS WHICH HAS THE APPEARANCE OF PERMANENCY, SUCH AS THE EXTENSION OF A PARENT BODY, HAS A MANAGEMENT AND IS MATERIALLY EQUIPPED TO NEGOTIATE BUSINESS WITH THIRD PARTIES SO THAT THE LATTER, ALTHOUGH KNOWING THAT THERE WILL IF NECESSARY BE A LEGAL LINK WITH THE PARENT BODY, THE HEAD OFFICE OF WHICH IS ABROAD, DO NOT HAVE TO DEAL DIRECTLY WITH SUCH PARENT BODY BUT MAY TRANSACT BUSINESS AT THE PLACE OF BUSINESS CONSTITUTING THE EXTENSION . 

11 THE NATIONAL COURT CONSIDERS THAT THESE CONDITIONS MIGHT ALSO BE SATISFIED IN A CASE SUCH AS THE PRESENT, WHERE THE UNDERTAKING WHICH ACTED AS AN EXTENSION OF A COMPANY ESTABLISHED IN ANOTHER CONTRACTING STATE IS NOT A SUBSIDIARY OF THAT COMPANY BUT IS AN INDEPENDENT COMPANY OR EVEN ITS PARENT COMPANY . 

12 THE GERMAN GOVERNMENT AND THE COMMISSION SHARE THAT VIEW ON THE GROUND, FIRST, THAT LEGAL CERTAINTY REQUIRES THE APPLICATION OF ARTICLE 5 ( 5 ) OF THE CONVENTION IN ANY CASE IN WHICH AN ESTABLISHMENT WHICH CAN NEGOTIATE BUSINESS WITH THIRD PARTIES CLEARLY APPEARS TO BE THE EFFECTIVE EXTENSION OF AN UNDERTAKING ESTABLISHED IN ANOTHER CONTRACTING STATE AND, SECONDLY, THAT UNDERTAKINGS WHICH ARE IN LAW INDEPENDENT COMPANIES MAY NEVERTHELESS DISPLAY ALL THE CHARACTERISTICS OF AN EXTENSION . 

13 THE QUESTION REFERRED CONCERNS A CASE IN WHICH TWO COMPANIES BEAR THE SAME NAME AND ARE UNDER COMMON MANAGEMENT, AND IN WHICH ONE OF THOSE UNDERTAKINGS, ALTHOUGH NOT A DEPENDENT BRANCH OR AGENCY OF THE OTHER, NEVERTHELESS ENTERS INTO TRANSACTIONS ON BEHALF OF THE OTHER AND THUS ACTS AS ITS EXTENSION IN BUSINESS RELATIONS . 

14 IT SHOULD BE ADDED THAT IN THE PRESENT CASE ROTHSCHILD GMBH NOT ONLY TOOK PART IN THE NEGOTIATIONS AND IN THE CONCLUSION OF THE CONTRACT BUT WAS ALSO RESPONSIBLE, DURING THE PERFORMANCE OF THE CONTRACT, FOR ENSURING THAT THE DELIVERIES CONTRACTED FOR WERE MADE AND THAT INVOICES WERE PAID . MOREOVER, THE CORRESPONDENCE ADDRESSED TO SCHOTTE SEEMED TO INDICATE THAT IT WAS ACTING AS A PLACE OF BUSINESS OF PARFUMS ROTHSCHILD SARL . 

15 IN SUCH A CASE, THIRD PARTIES DOING BUSINESS WITH THE ESTABLISHMENT ACTING AS AN EXTENSION OF ANOTHER COMPANY MUST BE ABLE TO RELY ON THE APPEARANCE THUS CREATED AND REGARD THAT ESTABLISHMENT AS AN ESTABLISHMENT OF THE OTHER COMPANY EVEN IF, FROM THE POINT OF VIEW OF COMPANY LAW, THE TWO COMPANIES ARE INDEPENDENT OF EACH OTHER . 

16 THE CLOSE CONNECTION BETWEEN THE DISPUTE AND THE COURT CALLED UPON TO HEAR IT MUST BE ASSESSED NOT ONLY ON THE BASIS OF THE LEGAL RELATIONS BETWEEN LEGAL ENTITIES ESTABLISHED IN DIFFERENT CONTRACTING STATES BUT ALSO BY REFERENCE TO THE WAY IN WHICH THESE TWO UNDERTAKINGS BEHAVE IN THEIR BUSINESS RELATIONS AND PRESENT THEMSELVES VIS-A-VIS THIRD PARTIES IN THEIR COMMERCIAL DEALINGS . 

17 CONSEQUENTLY, IT SHOULD BE CONCLUDED THAT ARTICLE 5 ( 5 ) OF THE CONVENTION MUST BE INTERPRETED AS APPLYING TO A CASE IN WHICH A LEGAL ENTITY ESTABLISHED IN A CONTRACTING STATE MAINTAINS NO DEPENDENT BRANCH, AGENCY OR OTHER ESTABLISHMENT IN ANOTHER CONTRACTING STATE BUT NEVERTHELESS PURSUES ITS ACTIVITIES THERE THROUGH AN INDEPENDENT COMPANY WITH THE SAME NAME AND IDENTICAL MANAGEMENT WHICH NEGOTIATES AND CONDUCTS BUSINESS IN ITS NAME AND WHICH IT USES AS AN EXTENSION OF ITSELF . 

Decision on costs

COSTS 
18 THE COSTS INCURRED BY THE GOVERNMENT OF THE FEDERAL REPUBLIC OF GERMANY AND THE COMMISSION OF THE EUROPEAN COMMUNITIES, WHICH HAVE SUBMITTED OBSERVATIONS TO THE COURT, ARE NOT RECOVERABLE . AS THESE PROCEEDINGS ARE, SO FAR AS THE PARTIES TO THE MAIN ACTION ARE CONCERNED, IN THE NATURE OF A STEP IN THE PROCEEDINGS PENDING BEFORE THE NATIONAL COURT, THE DECISION ON COSTS IS A MATTER FOR THAT COURT . 

Operative part

ON THOSE GROUNDS 
THE COURT ( SIXTH CHAMBER ), 

IN ANSWER TO THE QUESTION REFERRED TO IT BY THE OBERLANDESGERICHT DUSSELDORF BY ORDER OF 10 JULY 1986, HEREBY RULES : 

ARTICLE 5 ( 5 ) OF THE CONVENTION OF 27 SEPTEMBER 1968 ON JURISDICTION AND THE ENFORCEMENT OF JUDGMENTS IN CIVIL AND COMMERCIAL MATTERS MUST BE INTERPRETED AS APPLYING TO A CASE IN WHICH A LEGAL ENTITY ESTABLISHED IN A CONTRACTING STATE MAINTAINS NO DEPENDENT BRANCH, AGENCY OR OTHER ESTABLISHMENT IN ANOTHER CONTRACTING STATE BUT NEVERTHELESS PURSUES ITS ACTIVITIES THERE THROUGH AN INDEPENDENT COMPANY WITH THE SAME NAME AND IDENTICAL MANAGEMENT WHICH NEGOTIATES AND CONDUCTS BUSINESS IN ITS NAME AND WHICH IT USES AS AN EXTENSION OF ITSELF . 
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Text
' CONVENTION ON JURISDICTION AND THE ENFORCEMENT OF JUDGMENT , ARTICLE 5 (3) (LIABILITY IN TORT , DELICT OR QUASI-DELICT ')
CONVENTION OF 27 SEPTEMBER 1968 ON JURISDICTION AND THE ENFORCEMENT OF JUDGMENTS - POLLUTION OF THE ATMOSPHERE OR OF WATER - DISPUTE OF AN INTERNATIONAL CHARACTER - MATTERS RELATING TO TORT , DELICT OR QUASI-DELICT - COURTS HAVING JURISDICTION - SPECIAL JURISDICTION - PLACE WHERE THE HARMFUL EVENT OCCURRED - PLACE OF THE EVENT GIVING RISE TO THE DAMAGE AND PLACE WHERE THE DAMAGE OCCURRED - CONNECTING FACTORS OF SIGNIFICANCE AS REGARDS JURISDICTION - RIGHT OF PLAINTIFF TO ELECT
(CONVENTION OF 27 SEPTEMBER 1968 , ARTICLE 5 (3 ))
SUMMARY

Where the place of the happening of the event which may give rise to liability in tort, delict or quasi-delict and the place where that event results in damage are not identical, the expression ' place where the harmful event occurred ' , in Article 5 (3) of the convention of 27 September 1968 on jurisdiction and the enforcement of judgments in civil and commercial matters, must be understood as being intended to cover both the place where the damage occurred and the place of the event giving rise to it. The result is that the defendant may be sued, at the option of the plaintiff, either in the courts for the place where the damage occurred or in the courts for the place of the event which gives rise to and is at the origin of that damage.

ISSUE 1

In case 21/76

Reference to the court pursuant to Article 1 of the protocol of 3 June 1971 on the interpretation by the Court of Justice of the convention of 27 September 1968 on jurisdiction and the enforcement of judgments in civil and commercial matters by the gerechtshof (appeal court) of the hague for a preliminary ruling in the action pending before that court between

Handelskwekerij g. J. Bier b.v., of nieuwerkerk aan den ijssel (the Netherlands), and the reinwater foundation, having its registered office at amsterdam,

And

Mines de potasse d ' alsace s.a., having its registered office at mulhouse,

ISSUE 2

On the interpretation of the meaning of ' the place where the harmful event occurred ' in Article 5 (3) of the convention of 27 September 1968,

GROUNDS

1 by judgment of 27 February 1976, which reached the court registry on the following 2 March, the gerechtshof (appeal court) of the hague has referred a question, pursuant to the protocol on 3 June 1971 on the interpretation of the convention of 27 September 1968 on jurisdiction and the enforcement of judgments in civil and commercial matters (hereinafter called ' the convention ' ), on the interpretation of Article 5 (3) of the said convention.

2 It appears from the judgment making the reference that at the present stage the main action, which has come before the gerechtshof by way of appeal, concerns the jurisdiction of the Court of First Instance at rotterdam, and in general, of the Netherlands courts, to entertain an action brought by an undertaking engaged in horticulture, established within the area for which the court before which the action was first brought has jurisdiction, and by the reinwater foundation, which exists to promote the improvement of the quality of the water in the rhine basin, against mines de potasse d ' alsace, established at mulhouse (France), concerning the pollution of the waters of the rhine by the discharge of saline waste from the operations of the defendant into that inland waterway.

3 It appears from the file that as regards irrigation the horticultural business of the first-named appellant depends mainly on the waters of the rhine, the high salt content of which, according to the said appellant, causes damage to its plantations and obliges it to take expensive measures in order to limit that damage.

4 The appellants consider that the excessive salinization of the rhine is due principally to the massive discharges carried out by mines de potasse d ' alsace and they declare that it is for that reason that they have chosen to bring an action for the purposes of establishing the liability of that undertaking.

5 By judgment delivered on 12 May 1975, the court at rotterdam held that it had no jurisdiction to entertain the action, taking the view that under Article 5 (3) of the convention the claim did not come within its jurisdiction but under that of the french court for the area in which the discharge at issue took place.

6 Bier and reinwater brought an appeal against that judgment before the gerechtshof, the hague, which subsequently referred the following question to the court:

' are the words ' ' the place where the harmful event occurred ' ' , appearing in the text of Article 5 (3) of the convention on jurisdiction and the enforcement of judgments in civil and commercial matters, concluded at Brussels on 27 September 1968, to be understood as meaning ' ' the place where the damage occurred (the place where the damage took place or became apparent) ' ' or rather ' ' the place where the event having the damage as its sequel occurred (the place where the act was or was not performed) ' ' ?

' 

7 Article 5 of the convention provides: ' a person domiciled in a contracting state may, in another contracting state, be sued: . . . (3) in matters relating to tort, delict or quasi-delict, in the courts for the place where the harmful event occurred ' .

8 That provision must be interpreted in the context of the scheme of conferment of jurisdiction which forms the subject-matter of title II of the convention.

9 That scheme is based on a general rule, laid down by Article 2, that the courts of the state in which the defendant is domiciled shall have jurisdiction.

10 However, Article 5 makes provision in a number of cases for a special jurisdiction, which the plaintiff may opt to choose.

11 This freedom of choice was introduced having regard to the existence, in certain clearly defined situations, of a particularly close connecting factor between a dispute and the court which may be called upon to hear it, with a view to the efficacious conduct of the proceedings.

12 Thus in matters of tort, delict or quasi-delict Article 5 (3) allows the plaintiff to bring his case before the courts for ' the place where the harmful event occurred ' .

13 In the context of the convention, the meaning of that expression is unclear when the place of the event which is at the origin of the damage is situated in a state other than the one in which the place where the damage occurred is situated, as is the case inter inter alia with atmospheric or water pollution beyond the frontiers of a state.

14 The form of words ' place where the harmful event occurred ' , used in all the language versions of the convention, leaves open the question whether, in the situation described, it is necessary, in determining jurisdiction, to choose as the connecting factor the place of the event giving rise to the damage, or the place where the damage occurred, or to accept that the plaintiff has an option between the one and the other of those two connecting factors.

15 As regards this, it is well to point out that the place of the event giving rise to the damage no less than the place where the damage occurred can, depending on the case, constitute a significant connecting factor from the point of view of jurisdiction.

16 Liability in tort, delict or quasi-delict can only arise provided that a causal connexion can be established between the damage and the event in which that damage originates.

17 Taking into account the close connexion between the component parts of every sort of liability, it does not appear appropriate to opt for one of the two connecting factors mentioned to the exclusion of the other, since each of them can, depending on the circumstances, be particularly helpful from the point of view of the evidence and of the conduct of the proceedings.

18 To exclude one option appears all the more undesirable in that, by its comprehensive form of words, Article 5 (3) of the convention covers a wide diversity of kinds of liability.

19 Thus the meaning of the expression ' place where the harmful event occurred ' in Article 5 (3) must be established in such a way as to acknowledge that the plaintiff has an option to commence proceedings either at the place where the damage occurred or the place of the event giving rise to it.

20 This conclusion is supported by the consideration, first, that to decide in favour only of the place of the event giving rise to the damage would, in an appreciable number of cases, cause confusion between the heads of jurisdiction laid down by Articles 2 and 5 (3) of the convention, so that the latter provision would, to that extent, lose its effectiveness.

21 Secondly, a Decision in favour only of the place where the damage occurred would, in cases where the place of the event giving rise to the damage does not coincide with the domicile of the person liable, have the effect of excluding a helpful connecting factor with the jurisdiction of a court particularly near to the cause of the damage.

22 Moreover, it appears from a comparison of the national legislative provisions and national case-law on the distribution of jurisdiction - both as regards internal relationships, as between courts for different areas, and in international relationships - that, albeit by differing legal techniques, a place is found for both of the two connecting factors here considered and that in several states they are accepted concurrently.

23 In these circumstances, the interpretation stated above has the advantage of avoiding any upheaval in the solutions worked out in the various national systems of law, since it looks to unification, in conformity with Article 5 (3) of the convention, by way of a systematization of solutions which, as to their principle, have already been established in most of the states concerned.

24 Thus it should be answered that where the place of the happening of the event which may give rise to liablity in tort, delict or quasidelict and the place where that event results in damage are not identical, the expresson ' place where the harmful event occurred ' , in Article 5 (3) of the convention, must be understood as being intended to cover both the place where the damage occurred and the place of the event giving rise to it.

25 The result is that the defendant may be sued, at the option of the plaintiff, either in the courts for the place where the damage occurred or in the courts for the place of the event which gives rise to and is at the origin of that damage.

COSTS

Costs

26 The costs incurred by the government of the French Republic, the government of the Kingdom of the Netherlands and the Commission of the European Communities, which have submitted observations to the court, are not recoverable.

27 As these proceedings are, so far as the parties to the main action are concerned, a step in the action pending before the gerechtshof, the hague, the Decision on costs is a matter for that court.

RULING

On those grounds

The court

In answer to the question referred to it by the gerechtshof, the hague, by judgment of 27 February 1976, hereby rules:

Where the place of the happening of the event which may give rise to liability in tort, delict or quasidelict and the place where that event results in damage are not identical, the expression ' place where the harmful event occurred ' , in Article 5 (3) of the convention of 27 September 1968 on jurisdiction and the enforcement of judgments in civil and commercial matters, must be understood as being intended to cover both the place where the damage occurred and the place of the event giving rise to it.

The result is that the defendant may be sued, at the option of the plaintiff, either in the courts for the place where the damage occurred or in the courts for the place of the event which gives rise to and is at the origin of that damage.

Court of Justice
Fiona Shevill
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OPINION
Mr President,
Members of the Court,
1. By order of 1 March 1993, the House of Lords seeks from the Court a preliminary ruling on the interpretation of Article 5(3) of the Brussels Convention of 27 September 1968 on jurisdiction and the enforcement of judgments in civil and commercial matters (1) (hereinafter 'the Convention '), in the context of the delicate problem of ascertaining the place where the harmful event occurred in the case of defamation by a newspaper article.
2. The facts of the main action, which it is not necessary to go into at length, may be summarized as follows. Miss Shevill, who is domiciled in Great Britain, and three companies established in different Contracting States consider that they have been defamed by an article in the newspaper 'France-Soir' suggesting that they were involved in a drug-trafficking network. On 17 October 1989 they brought proceedings before the High Court of England and Wales against Presse Alliance SA, the publisher of 'France-Soir', for damages for the harm allegedly suffered by them both in France and in other States, as well as in England and Wales. They pursued their claim despite the insertion in a later edition of a 'rectification' intended to make good the harm done to their reputation. Presse Alliance contested the jurisdiction of the court applied to, alleging the absence of any harmful event. The plaintiffs in the main proceedings limited their claim in the course of the proceedings solely to damages for the harm occasioned in England and Wales.
3. Following the dismissal at first instance and on appeal of the application to strike out the action on the ground of lack of jurisdiction, the House of Lords, hearing the case on further appeal from the Court of Appeal, considered it necessary to seek a ruling from the Court of Justice.
4. Before the questions submitted for a preliminary ruling are discussed, it is necessary to establish whether an action for compensation for harm to a person' s reputation and/or honour occurring as a result of a newspaper article falls within the scope of tort or delict within the meaning of Article 5(3).
5. It should be borne in mind that that provision establishes, by way of derogation from the principle laid down in Article 2 of the Convention whereby jurisdiction is conferred on the courts of the State in which the defendant is domiciled, and as an alternative thereto, that 'in matters relating to tort, delict or quasi-delict' special jurisdiction is to be conferred on the 'courts for the place where the harmful event occurred'.

6. With the notable exception of the judgment in Tessili v Dunlop, (2) in which it was held that the 'place of performance of the obligation' within the meaning of Article 5(1) was to be determined in accordance with the national law governing the obligation in question, the Court has held that the concepts contained in the Convention should generally be given an independent interpretation.
7. In its judgment in Kalfelis, (3) the Court further defined the concept of 'matters relating to tort, delict and quasi-delict' as covering '... all actions which seek to establish the liability of a defendant and which are not related to a 'contract' within the meaning of Article 5(1)'. (4)
8. Although very broad, the Court has limited its scope to actions for damages other than those, such as the action paulienne in French law, the purpose of which is not'to have the debtor ordered to make good the damage he has caused his creditor by his fraudulent conduct, but to render ineffective, as against his creditor, the disposition which the debtor has made'. (5)
9. In so far as its purpose is to make good the damage resulting from an unlawful act, an action for defamation falls within the scope of Article 5(3). That is, at least, the prevailing view expressed by academic lawyers. (6)
10. Furthermore, defamation is formally proscribed by the Universal Declaration of Human Rights, Article 12 of which provides:
'No one shall be subjected to arbitrary interference with his privacy, family, home or correspondence, nor to attacks upon his honour and reputation. Everyone has the right to the protection of the law against such interference or attacks'.

11. Although protection against 'such attacks' constitutes a recognized fundamental principle, there are striking differences between the laws of the Contracting States. Taking as an example the laws of France and England alone, the former requires, as a condition of the tort, that there must be an intention to cause harm, so that there is no tort if good faith is established, whereas under English law the tort (known as 'libel') is committed where the writing is regarded as defamatory by the jury, without there being any requirement for the person harmed to show actual damage and without any consideration of the question of good faith. On the other hand, the reverse applies in relation to invasion of privacy, protection against which is particularly effective under French law. As Professor Badinter has written:
'... by virtue of the recognition of a subjective right to privacy, any prejudice thereto is ipso facto wrongful, without there being any need for the person concerned to prove that he has suffered special harm'. (7)
12. This difference of approach in relation to the protection of the victim, who is confronted with a diversity of laws applicable depending on the rules on conflict applied by the forum where the proceedings are brought (a diversity due to the calling in question and, on occasion, the abandonment of the traditional rule requiring the application of the law of the place where a tort has been committed) shows, if proof were needed, that the assertion of jurisdiction in favour of one forum as against another is not a neutral matter. (8)
13. I now turn to an analysis of the seven questions submitted to the Court for a preliminary ruling, which may be reorganized under three headings relating respectively to the place where the harmful event occurred (Question 1), the possible limitation, where it is recognized that there is more than one competent forum, of the jurisdiction of each court within whose judicial district harm has occurred (Question 3) and the concept of damage, the standard of proof and the possible consequences of plurality of jurisdiction (Questions 2, 4, 5, 6 and 7).
I - The place where the harmful event occurred
14. As Mrs Gaudemet-Tallon has written:
'The wording of Article 5(3) creates difficulties of interpretation in three types of situation: where the place of the event giving rise to the damage and the place where the damage occurs are not the same, where the applicant suffers 'ricochet' damage and, lastly, where it is difficult to ascertain the place in which the damage occurred'. (9)
15. The first of those situations was examined by the Court in its judgment in Bier v Mines de Potasse d' Alsace, (10) the second was considered in the judgment in Dumez France and Tracoba (11) and the third forms the subject-matter of the present case. (12)
16. The Mines de Potasse de l' Alsace case concerned cross-border pollution, responsibility for which was thought to lie with an undertaking established in France, causing harm to a horticultural undertaking domiciled in the Netherlands. The Netherlands court hearing the dispute, before whom the defendant raised the objection of lack of competence, asked the Court whether 'the place where the harmful event occurred' was to be understood as meaning the place where the damage occurred or the place where the event having the damage as its sequel occurred.
17. The Court, in its analysis of the basis of the special jurisdiction provided for in Article 5, held that

'this freedom of choice was introduced having regard to the existence, in certain clearly defined situations, of a particularly close connecting factor between a dispute and the court which may be called upon to hear it, with a view to the efficacious conduct of the proceedings'. (13)
18. The Court held, therefore, without specifically taking into consideration the need to protect the victim, that the expression 'the place where the harmful event occurred' encompassed both '... the place where the damage occurred and the place of the event giving rise to it'. (14)
19. The Court took the opportunity in the Dumez judgment (15) to point out that the jurisdictional rule contained in Article 5(3) supports the need for a close connecting factor between the dispute and the court hearing the case, that is to say, the need for the sound administration of justice.
20. Consequently, the Court considered that

'the rule on jurisdiction laid down in Article 5(3) of the Convention of 27 September 1968... cannot be interpreted as permitting a plaintiff pleading damage which he claims to be the consequence of the harm suffered by other persons who were direct victims of the harmful act to bring proceedings against the perpetrator of that act in the courts of the place in which he himself ascertained the damage to his assets'. (16)
21. The Court identified in those cases the independent concept of 'the place where the harmful event occurred', thereby departing from the position adopted by it in its judgment in Tessili (17), involving the notion of the place of performance of an obligation it again adopted that position in its recent decision in Custom Made Commercial, (18) in which it held, in the context of Article 5(1), that '... the place of performance of the obligation to pay the price is to be determined pursuant to the substantive law governing the obligation in dispute under the conflicts rules of the court seised...'. (19)
22. In his Opinion in Mines de Potasse d' Alsace, Advocate General Capotorti stated, in terms still apposite today, that he favoured an independent definition of the concept of 'the place where the harmful event occurred'.
23. Furthermore, such a policy finds approval amongst the prevailing body of academic opinion, intended as it is to prevent positive or - more worryingly - negative conflicts of jurisdiction.
24. However, in the view of the United Kingdom and the German Government, the question of the uniqueness or plurality of harmful events falls within the scope of the national laws of each Contracting State. The Commission and the French and Spanish Governments, by contrast, suggest that there should be a Community definition both of the place where the damage occurred and of that of the event giving rise to it.
25. The latter solution would appear to reflect the purpose of the Convention, which is to allocate disputes consistently, and thus in accordance with an independent criterion, amongst the courts of the Contracting States, and which forms part of the logic underlying the Court' s judgments in Mines de Potasse d' Alsace and Dumez
26. The first of those judgments resulted, in certain Contracting States, in the creation of a new class of jurisdiction. On the other hand, the second excluded any jurisdiction founded on damage suffered indirectly by a victim.
27. It would be paradoxical, at the very least, if the effectiveness of Article 5(3) were to be compromised in the event of variation, from one Contracting State to the next, in the location of the tortious act and thus of the competent forum.
28. Whilst it is certainly true that the diversity of the solutions offered by a comparative study of the laws of the Contracting States signally complicates the choice to be made, it must not bar the exercise altogether.
29. A brief comparative study is called for since, as the Court has pointed out, the interpretation of Article 5(3) in that context must also '... [avoid] any upheaval in the solutions worked out in the various national systems of law, since it looks to unification, in conformity with Article 5(3) of the Convention, by way of a systematization of solutions which, as to their principle, have already been established in most of the States concerned.' (20) 

30. In German law, jurisdiction is vested both in the courts of the place of publication and in those of the place of distribution, provided, in the latter case, that the distribution was effected by the publisher or was foreseeable by him. (21) Under the national system, any court, whatever the basis of its jurisdiction, may order compensation for the whole of the damage. According to certain academic writers, that solution should also prevail in the international sphere, even though there has never, to my knowledge, been any decision to that effect.
31. Thus, according to Geimer and Schuetze, (22) 'Die konkurrierende Zustaendigkeit am Handlungs- wie am Erfolgsort eroeffnet eine Klagemoeglichkeit fuer den gesamten Schaden, wo immer er auch entstanden ist, nicht nur fuer den im Hoheitsgebiet des Gerichtsstaates entstandenen Schaden'. (23)
32. That is also Mr Kropholler' s view: (24) 'So besteht bei der durch ein Druckerzeugnis veruebten unerlaubten Handlung eine internationale Zustaendigkeit nicht nur am Ort der Herstellung, sondern auch an den unter Umstaenden sehr zahlreichen Orten, an denen es bestimmungsgemaess verbreitet wird'. (25) 

33. In Belgian law, the national courts appear to accept jurisdiction where a constituent element of the tort (distribution, publication) has been committed in Belgium, but without any recognition of the conferment of cumulative jurisdiction on the forums seised on the basis of those two elements. Academic writers generally consider that where any one of those forums is seised of the matter it must necessarily be competent, whatever the basis on which it is thus seised, to order compensation for the whole of the damage caused. (26)
34. In French law, solutions to the problem of cross-border torts committed in the press have emerged in the context of invasion of privacy. The second indent in Article 46 of the New Code of Civil Procedure allows the plaintiff to sue either in the courts of the defendant' s domicile or in those of the place of the causal event or, lastly, in those in whose judicial district the damage has been suffered. The choice between those two latter forums has been understood as relating, first, to the courts for the place in which publication occurred and, second, to those for the places where distribution was effected. Whilst the former are competent to hear and determine claims in respect of the whole of the damage, wherever it may have occurred, the latter can only order compensation in respect of the harm suffered within their judicial district. (27) As will be seen, certain academic writers have criticized the decisions given to that effect.
35. In Luxembourg law, Article 37 of the Code of Civil Procedure provides that 'in cases involving compensation for damage caused by tort, delict or quasi-delict, the plaintiff may sue, at his option, either before the courts for the place where the defendant is domiciled or before those for the place where the harmful event occurred'. The expression 'the place where the harmful event occurred' has not been clarified by the courts, but the prevailing view amongst academic writers, relying on the decisions of the French courts, is that ' ... in cases involving invasion of privacy by the press, it is acknowledged that the courts of the country in which distribution took place are competent to hear and determine claims for compensation for the damage resulting therefrom, as well as the courts of the country in which publication occurred...'. (28)
36. The laws of Spain (29) and Italy (30) confer jurisdiction to award compensation for the whole of the damage solely on the courts for the place where the publication was printed and initially distributed, irrespective of where the damage occurred. Thus a central forum is designated in such matters.
37. The criterion applied in the United Kingdom and Ireland to determine the competent forum is the communication to a third party of material regarded by the victim as having harmed his reputation. However, although it has not proved possible to discover any decision by the English courts on the scope of jurisdiction where the damage has been suffered in more than one State, it appears from a judgment of the Supreme Court of Ireland that 'the extent of publication' constitutes a relevant factor in calculating the amount of the compensation sought. (31)
38. In Portugal, the question of competence in cases of defamation in the press has been resolved principally in the context of the criminal law. Whilst in certain judgments it is the place of despatch of defamatory correspondence which has been held to be the decisive factor, (32) in others it has been held to be the place of receipt. (33)
39. Lastly, in the Netherlands, jurisdiction is conferred only on the courts for the place where the defendant is domiciled or, failing that, where he resides. If he is neither domiciled nor resident in the Netherlands, the forum actoris is adopted.
40. The diversity of the solutions adopted by the internal legal systems of the Contracting States reflects the difficulty in ascertaining the place where the damage arose in the event that such damage is non-material. Mrs Gaudemet-Tallon is accordingly quite correct in her observation that 'the Mines de Potasse d' Alsace decision is not easy to apply in the absence of agreement on the place where the event occurred and the place where the damage arose'. (34)
41. Looking beyond those differences, however, it is possible to identify the twin criteria of publication or printing on the one hand and distribution or communication on the other, even though certain legal systems take only one of the two connecting factors into consideration, to the exclusion of the other, whereas other systems allow a choice to be made between the jurisdictions thus designated.
42. Some commentators have expressed doubt as to the relevance of those criteria, insisting, at least in the field of non-material damage, that the significant factor is the domicile of the victim, which is to be regarded as the place where the damage arose. Mrs Gaudemet-Tallon considers in that regard that the concept of distribution covers both the causal event and the harm itself, the result being that, even though publication may constitute the 'primary' cause, the 'secondary' cause is distribution. Consequently, for the purposes of the choice of jurisdiction, the place in which the victim is domiciled is to be regarded as that in which the damage arose. (35)
43. According to Mr Bourel, '... that author' s classification of the fact of distribution as a ' generative act' stretches the bounds of reality somewhat'. (36)
He continues: 'Furthermore, the expression 'causal event' , substituted for 'generative act' , is a good illustration of the difficulty in drawing a distinction here between the fact from which the damage originates and the damage itself. It shows, by means of the concept of causality thus introduced, the close link between the two elements making up civil liability and the difficulty in separating them from each other in terms of their spatial connection. If distribution is the final causal act, it must also be by such distribution that the damage is created and assumes concrete form'. (37)
44. In the result, Mr Bourel states that he too is in favour of the attribution of jurisdiction to the courts of the victim' s domicile, '... in the sense of... the place where the tort, taken as a whole, came into being'; in his view, neither publication nor distribution is of any relevance as regards jurisdiction, since they are 'neutral, unclassifiable and thus of no practical application'. (38)
45. However, to sanction that forum would be tantamount to conferring jurisdiction on the forum actoris, an attribution to which, as the Court has pointed out on numerous occasions, the Convention is hostile. Thus it observed in its judgment in Dumez that '... the hostility of the Convention towards the attribution of jurisdiction to the courts of the plaintiff' s domicile was demonstrated by the fact that the second paragraph of Article 3 precluded the application of national provisions attributing jurisdiction to such courts for proceedings against defendants domiciled in the territory of a Contracting State'. (39)
46. Furthermore, that forum does not appear particularly to meet the requirements of the sound administration of justice, to which the Court has drawn attention in several of its judgments, (40) even though it in fact allows the procedure to be centralized, as, after all, does the forum of the defendant' s domicile. The example given by the United Kingdom is particularly apposite, concerning an Italian actor domiciled in England, where he is totally unknown. (41) An Italian newspaper not circulated in England damages his reputation. Even if the courts of the plaintiff' s domicile were accepted as having jurisdiction, he could bring proceedings before the English courts without there being any justification for such forum from the standpoint of the sound administration of justice.
47. Finally, it will be noted that none of the legal systems of any of the Contracting States has sanctioned the attribution of jurisdiction to that forum.
48. It is appropriate at this point to concentrate on the spatial separation of the two criteria for jurisdiction as regards the place of damage, namely the place where it arises and the place where the event giving rise to it occurred.
49. In Mines de Potasse d' Alsace, the separation of those two elements was, from the outset, not in doubt. Furthermore, as the Court pointed out in its judgment in Dumez:
'... the judgment in Mines de Potasse d' Alsace related to a situation in which the damage - to crops in the Netherlands - occurred at some distance from the event giving rise to the damage - the discharge of saline waste into the Rhine by an undertaking established in France - but by the direct effect of the causal agent, namely the saline waste which had moved physically from one place to another'. (42)
50. In the present case, the Commission and the Spanish and French Governments concur in their view that the event giving rise to the damage occurs in the place of publication of the periodical at issue, and that the damage arises in each of the Contracting States in which, as a result of the voluntary distribution of the text, a person' s reputation is harmed. The United Kingdom considers for its part that the place of communication to third parties constitutes that of both the event giving rise to the damage and the damage itself.
51. It will be noted from a simple reference to the judgment in Mines de Potasse d' Alsace that the Court emphasized the significance, as criteria governing jurisdiction, of the 'place of the event giving rise to the damage' and the 'place where the damage occurred' (43) in a case in which a causal event gave rise to a single instance of damage.
52. In the present case, the situation is more complex, involving as it does a causal event giving rise to more than one instance of damage. The harm occurs in the place of the final element making up the tort, that is to say, in the case of torts committed in a newspaper or in radio or television programmes, in each State where the newspaper is distributed or the broadcast programme is received. In objective terms, the place in which the causal event directly giving rise to such damage occurs is that in which the newspaper is published or the programme is broadcast.
53. Damage to a person' s reputation and/or honour arises in the various places where a defamatory remark is revealed to third parties. Consequently, the damage becomes apparent when that 'information' is brought into public knowledge the publication of the newspaper at issue constitutes the vehicle by which it is transmitted. Thus there is clearly a geographical separation between the causal event and the damage.
54. The scheme imposed by the decision in Mines de Potasse d' Alsace presents the problem, in relation to cross-border torts committed in the form of newspaper articles, that it gives rise to a multiplicity of competent jurisdictions, with the result that some commentators have proposed the adoption of specific criteria.
55. Thus, according to Lasok and Stone, (44) '... it is thought that the Bier decision does not preclude the eventual adoption of specific rules for particular torts e.g. a rule that for the purposes of defamation by a single publication, the relevant place is that of the publication to the third person'. (45)
56. Kaye, (46) for his part, states that '... it is considered that in the context of Article 5(3), when a defamatory statement is uttered, written, broadcast or posted in State A, published in State B and causes damage to reputation in State C (to which news of the publication spread by natural processes), it is the defendant' s act in State A which should be held to be the event giving rise to the damage and consequently the harmful event for the purposes of Article 5(3) ...'. (47)

57. It is certainly true that such an approach avoids the multiplication of competent forums, which is one of the purposes of the Convention. However, quite apart from the fact that the principle of proximity cannot justify preference being given either to the courts for the place where the causal event occurred or to those for the place where the damage arose, it is my view, as I stated in my Opinion in Dumez, that the exclusion of one of those connecting factors in certain cases and of the other factor in other cases could undermine the consistency of the Court' s case-law. (48)
58. Thus, the plaintiff could bring the proceedings, at his option, either before the courts of the defendant' s domicile, the courts of the place of the causal event or the courts of the place or places in which the damage arose.
59. The question immediately arises as to the scope of the jurisdiction of those courts, particularly those in whose judicial district an allegedly defamatory text has been distributed.
II - Scope of jurisdiction of the courts for the place in which the damage arose
60. Apart, therefore, from the courts of the place where the defendant is domiciled, those of the place of the causal event are competent in respect of the whole of the damage which has arisen, since all such damage originates from the unlawful act. On the other hand, do the courts within whose judicial district damage has arisen have jurisdiction to order compensation for the whole of the damage, including that which has arisen in other States?
61. I have referred above to the position of Geimer and Schuetze, and also that of Mr Kropholler, all of whom consider that the courts of the place where the damage arose must necessarily be able to hear and determine claims in respect of the whole of the damage suffered, not only within their own judicial district but also in the territory of other Contracting States. (49) However, Mr Kropholler is at pains to point out the danger of 'forum shopping' inherent in such an approach.
62. By contrast, Mr Lagarde, in an article much commented upon, (50) has expressed the view that 'where an act gives rise to damage in more than one country, the courts of the place where that act was committed (in this case the courts of the place of publication) should hear and determine claims in respect of the whole of the damage caused by that act, wherever it may have arisen, since each instance of such damage is connected in its entirety to that act. On the other hand, a court in one of the places where the damage arose can only be competent to hear and determine claims in respect of the harmful consequences of the act in the country in which it sits, since there exists no connection between the damage caused in another country and that court, by virtue of either the place where it arose or the place where the wrongful act was committed'. (51)
63. Support for that view has been expressed by Mr Droz, (52) as well as Gothot and Holleaux. (53) Mr Huet has likewise taken the view, (54) in a note on the judgment in Mines de Potasse d' Alsace, that where an unlawful act causes multiple damage in different places, 'the applicant is consequently able to sue in any of the courts in whose judicial district any damage has arisen...'. (55)
64. That analysis is shared by most French courts, which do not regard themselves as competent to order compensation for any damage suffered in other Contracting States where the unlawful act has been committed in one of those other States. (56)
65. Whilst the solution advocated by the German authors has the undeniable merit of avoiding a multiplicity of competent forums, it appears primarily to be prompted by a desire to protect the victim, who would thus not be obliged, in order to obtain compensation for the whole of the damage suffered, to sue in each of the courts of the Contracting States in whose judicial district damage had arisen.
66. However, I scarcely need to repeat that both the courts of the place of the causal event and those of the defendant' s domicile already constitute two central forums having unlimited jurisdiction.
67. Besides, particularly in cases such as this, where the victim would be able, in practice, to sue in any of the courts of any of the Contracting States, (57) such a solution would appear to conflict with the spirit of the Convention, which certainly does not favour 'forum shopping' but seeks instead to ensure the proper organization of the attribution of special jurisdiction. It is obvious that the victim, confronted with such a system, would be bound to choose the forum in which he felt that he would be best compensated for the damage suffered by him.
68. First, it is clear from the Court' s case-law that '... the 'special jurisdictions' enumerated in Articles 5 and 6 of the Convention constitute derogations from the principle that jurisdiction is vested in the courts of the State where the defendant is domiciled and as such must be interpreted restrictively.' (58)

69. Second, such a solution would encourage the proliferation of concurrent forums. It should be borne in mind, as the Court pointed out in its judgment in Effer v Kantner, (59) that '... the Convention provides a collection of rules which are designed inter alia to avoid the occurrence, in civil and commercial matters, of concurrent litigation in two or more Member States and which, in the interests of legal certainty and for the benefit of the parties, confer jurisdiction upon the national court territorially best qualified to determine a dispute'. (60)
70. Above all, however, it does not appear to me to form any part of the principles established by the line of decisions commencing with the judgment in Mines de Potasse d' Alsace. The courts of the place of the causal event have jurisdiction in respect of the whole of the damage arising from the unlawful act. They therefore constitute, along with the courts of the defendant' s domicile, a firm basis of reference in respect of the whole of the damage. By contrast, in a situation such as that in the present case, the jurisdiction of the courts of the places where the damage arises is founded solely on the notion '... of a particularly close connecting factor between a dispute and the court which may be called upon to hear it, with a view to the efficacious conduct of the proceedings'. (61)
71. Consequently, the courts of one of the places where damage arose cannot hear proceedings for compensation for damage arising in other Contracting States, inasmuch as there is no element of proximity connecting the forum with the dispute.
72. It cannot be denied that the main problem with such limitation of jurisdiction lies in the proliferation of competent forums and, consequently, in the danger of conflicting - but not irreconcilable - decisions delivered by the courts seised. (62) On the other hand, it is in conformity with many of the objectives of the Convention, as noted by the Court.
73. First, the courts of the place where the damage arises are best placed to assess the harm done to the victim' s reputation within their judicial district, and to determine the extent of the damage.
74. Second, the adoption of such a criterion avoids the occurrence of concurrent litigation in different forums. (63) Its effect is that the competence of each of them is restricted to the damage arising within their respective judicial districts.
75. Third, the aim of providing legal protection can only be satisfied if the rules governing jurisdiction are foreseeable, a requirement to which the Court referred in its judgments in Handte (64) and Custom Made Commercial. (65) The defendant will be in a position to know precisely, on the basis of the place in which the newspapers are distributed, before which court or courts it risks being sued and the pleas on which it may be able to rely in its defence, having regard to the applicable law.
76. Lastly, in this area more than in any other, the restrictive interpretation of the rules of special jurisdiction calls for the solution which I am proposing. It should in that regard be borne in mind, as the Court held in Kalfelis, '... that a court which has jurisdiction under Article 5(3) over an action in so far as it is based on tort or delict does not have jurisdiction over that action in so far as it is not so based.' (66)
77. It has previously been suggested by me that a claim founded simultaneously in tort, contract and unjust enrichment should be governed exclusively by the rules laid down for contractual matters by Article 5(1), having regard to the need to rationalize jurisdiction and to centralize the proceedings before a single forum. (67)
78. That conclusion results both from the grounds of such a claim, based as they are for the most part on the non-performance of contractual obligations, and on the fact that the court dealing with the contract is best placed to understand its context and its implications as regards legal proceedings. (68)
79. My view in this case does not in any way conflict with that to which I have just referred. In circumstances such as those in Kalfelis, the existence of a single court for the contract would allow an objective centralization, without any risk of 'forum shopping'. In the present case, on the other hand, that risk would be considerable if, in order to avoid the problem of multiple forums, one such forum could be chosen by the plaintiff with a view to obtaining - for reasons of procedural and substantive legal strategy - compensation for the harm allegedly suffered in the territory of several Contracting States. As I have stated above, it is already possible for proceedings to be centralized in the courts of the defendant' s domicile or in those of the causal event. Such centralization should not be additionally obtainable by virtue of any special - and, let me repeat, restrictive - jurisdiction.
80. Thus, to repeat the expression used by Mr Huet, there is certainly a 'fragmentation of international jurisdiction'. (69) He has therefore suggested in a recent article (70) that the Court' s decision in Shenavai (71) should be applied, by extension, to cross-border torts concerning invasion of privacy.
81. It will be recalled that the Court considered in that case that, where the dispute concerns a number of obligations arising under the same contract, '... the court before which the matter is brought will, when determining whether it has jurisdiction, be guided by the maxim accessorium sequitur principale in other words, where various obligations are at issue, it will be the principal obligation which will determine its jurisdiction'. (72)
82. According to Mr Huet, 'If transposed to matters of tort or delict, and particularly to invasions of privacy resulting from media exposure in several countries, the principle accessorium sequitur principale would enable the victim of multiple damage (occurring in the various places where distribution took place) to bring a single action before the courts of the place where the main harm suffered by him arose (such 'main' damage not having necessarily arisen in the country where the magazine is published)'. (73)
83. That author therefore seeks, without proposing the abandonment of the traditional criterion of the locus delicti commissi, to rectify its effects in situations where to apply it automatically might lead to a fragmentation of jurisdiction between several forums.
84. Attractive though that approach may be, and although the court must ascertain whether it has jurisdiction ratione materiae, (74) I do not think that the intention of the Convention was to bind the court' s jurisdiction to an assessment of the substance of the dispute it is based upon an objective, impersonal view of the link of proximity, which cannot vary according to the specific nature of a given case. It may be very difficult, if not impossible, to determine the 'main damage' in the case of international celebrities, particularly when they have no connection, in terms of nationality or residence, with the Community.
85. On the other hand, however, it is in the majority of cases a necessary, if sometimes delicate, task to determine objectively the place where the principal contractual obligation is to be performed.
86. Indeed, that approach was suggested by some of the interveners in Mines de Potasse d' Alsace and rejected by Advocate General Capotorti as follows: 'It would also be difficult to reconcile adoption of a criterion of the ' most significant connection' with the intention of the Convention to make it easy to determine the court having jurisdiction, on the basis of clear, precise and sufficiently objective criteria which could thus be applied uniformly in all the States adhering to the Convention. In this respect insufficient assurances are afforded by a criterion, such as that referred to above, which does not lend itself to abstract definition and which tends to rely upon the subjective appraisal of the court.' (75)
87. Moreover, we appear here to be 'on the fringes' of civil matters, so that it seems preferable to adhere, within certain limits, to the concept of territoriality.
88. Furthermore, it was that concept which prompted those drafting the Community Patent Convention to insert in it Article 69(2), worded as follows: 'Actions for infringement of a Community patent may also be heard before the courts of the Contracting State in which an act of infringement was committed. The court hearing the action shall have jurisdiction only in respect of acts of infringement committed within the territory of that State'.
III - The concept of damage, the standard of proof and the consequences of allowing a plurality of forums
- A -
89. In asking the second, fourth and fifth questions, the national court seeks guidance as to the existence of damage where the law applicable to the tort or delict (English law in the present case) does not require the person claiming to be the victim of defamation to prove, first, that he or she was known to certain readers and, second, that he or she suffered actual harm, such harm being, as we have seen, presumed.
90. I have already drawn attention to the independent nature of the concept of 'matters relating to tort, delict or quasi-delict', as identified by the Court in its judgment in Kalfelis. Since an attack on the reputation of another person constitutes a 'harmful event' within the meaning of Article 5(3), and given the broad scope of that provision, any action which seeks compensation for damage resulting from the breach of a legal obligation other than one arising from the existence of contractual relations between the parties must be regarded as falling within its ambit. (76)
91. Is it necessary, however, to go beyond that somewhat general definition, and to specify the factors constituting the damage? That is the question to which the House of Lords seeks an answer.
92. Neither the Commission nor the interveners have sought to maintain that, for the purposes of the uniform application of the Convention, there was any need to unify the substantive law relating to tortious liability.
93. That is my view also, since the objective of the Convention is to allocate jurisdiction consistently amongst the courts of the Contracting States and not to unify the rules concerning the substantive law.
94. That is also the prevailing view amongst academic writers, particularly Mr Kaye, who states: '... no effort should be made, as part of the attempt to develop a uniform Convention concept, to define whether particular facts are to be held to give rise to tortious liability or not, since it is not the function of the European Court, in drawing up such a definition, to stipulate whether tortious or any other form of liability ought to exist in a particular fact situation and reference must always be made to the applicable national law in order to determine the characteristics of the liability, if any, which is the subject of the national court proceedings...'. (77)
95. It is for the national court alone, therefore, to determine, in accordance with the law applicable to the tort or delict, the circumstances in which damage arises.
96. The same applies in relation to the applicable procedural rules. I would merely draw attention in that regard to the Court' s judgment in Kongress Agentur Hagen, (78) in which it stated:
'... the object of the Convention is not to unify procedural rules but to determine which court has jurisdiction in disputes relating to civil and commercial matters in intra-Community relations and to facilitate the enforcement of judgments. It is therefore necessary to draw a clear distinction between jurisdiction and the conditions governing the admissibility of an action'. (79)
- B -
97. In asking the sixth question, the House of Lords seeks to know whether its decision to accept jurisdiction must be subject to the absence of any risk that the courts of another Contracting State, which also have jurisdiction, may arrive at a different solution.
98. As I have already stated, the jurisdiction of the courts of a Contracting State in which damage arises is limited to that part of the damage which occurred within their judicial district consequently, where two courts are called upon, following the occurrence of the same causal event, to hear a claim for compensation for the damage, they do not have concurrent jurisdiction.
99. Article 22, relating to cases where jurisdiction is declined on the grounds of connexity, stipulates jurisdiction of that type as a condition of its application, and is consequently inapplicable. Mrs Gaudemet-Tallon states in that regard, moreover: 'If it is accepted that the courts of the place where damage occurs do not have jurisdiction in respect of any other damage arising from the same causal event but occurring in another Contracting State, Article 22 does not fall to be applied'. (80)
100. Does there not exist, however, the risk that irreconcilable decisions may be given, within the meaning of Article 27(3) of the Convention, where certain courts are prepared to uphold the compensation claim whilst others, by contrast, find against the victim?
101. I do not think so, in so far as the condition of irreconcilability identified by the Court in its judgment in Hoffmann v Krieg (81) is not met. In that judgment, the Court held that 'in order to ascertain whether the two judgments are irreconcilable within the meaning of Article 27(3), it should be examined whether they entail legal consequences that are mutually exclusive'. (82)
102. The Court found in that judgment that a decision ordering a husband to pay maintenance to his wife was irreconcilable with a decision given in another Contracting State pronouncing the divorce. The present case does not fall within that hypothesis, and even though the decisions given might be regarded as contradictory, they would not be irreconcilable.
103. The recognition of its jurisdiction by the court of the place where the damage arises cannot be compromised on the ground of a risk of conflict between the decision to be given by it and that of a court in another Contracting State which has jurisdiction to order compensation for the damage occurring within its judicial district.
- C -
104. I now turn, lastly, to the seventh question, relating to the standard of proof required of the plaintiff in order to enable the national court to decide whether it has jurisdiction under Article 5(3).
105. The influence of the substance of a dispute on the determination of jurisdiction has previously been analysed by the Court in the case of Effer, (83) which concerned Article 5(1) and in which the defendant contested the existence of contractual relations.
106. In his Opinion, Advocate General Reischl considered that 'If it were to be accepted that the presence of a dispute over the existence of a contractual relationship ipso facto excludes an action under Article 5(1) of the Convention, then it would be possible by a simple denial on the part of the defendant to render that provision largely ineffective, as well as that in Article 5(3) - jurisdiction in matters relating to tort - where indeed the defendant' s defence as a rule consists of denying the existence of a tort'. (84)
107. The Court held that '... the national court' s jurisdiction to determine questions relating to a contract includes the power to consider the existence of the constituent parts of the contract itself, since that is indispensable in order to enable the national court in which proceedings are brought to examine whether it has jurisdiction under the Convention' and that '... respect for the aims and spirit of the Convention demands that that provision should be construed as meaning that the court called upon to decide a dispute arising out of a contract may examine, of its own motion even, the essential preconditions for its jurisdiction, having regard to conclusive and relevant evidence adduced by the party concerned, establishing the existence or the inexistence of the contract'. (85)
108. Thus, a dispute as to the existence of a contract does not preclude jurisdiction under Article 5(1), even if the court is prompted, for the purposes of determining its own jurisdiction, to examine substantive issues.
109. What is involved here is the application of the hallowed rule that it is for each court to determine its own jurisdiction.
110. The outcome is necessarily the same where a court before which proceedings are brought pursuant to Article 5(3) has to give a ruling on an objection of lack of competence raised by a defendant denying the existence of the tort. In order to be able to rule on that objection, the court has to verify, on the basis of the evidence adduced by the plaintiff, whether the defendant did or did not commit an act which might render him liable and giving rise to damage within the judicial district of the court.
111. I am accordingly of the opinion that the questions referred to the Court should be answered as follows:
'In the case of defamation by a newspaper article circulated in more than one Contracting State, Article 5(3) of the Brussels Convention of 27 September 1968 on jurisdiction and the enforcement of judgments in civil and commercial matters must be interpreted as meaning that the plaintiff may sue either in the courts of the place of publication, which have jurisdiction to order compensation for the whole of the damage arising from the unlawful act, or in the courts of the places where the newspaper is distributed, which have jurisdiction solely in respect of the damage arising, according to the law applicable to the tort or delict, within their judicial district.
The jurisdiction of any of the courts seised by reason of the damage suffered is not affected by the risk of conflicting decisions which may result from the multiplicity of courts having jurisdiction.
The fact that the defendant contests the existence of the factors constituting the tort or delict alleged by the plaintiff cannot in itself deprive the national court of its jurisdiction under Article 5(3).'
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Judicial cooperation in civil matters – Jurisdiction and enforcement of judgments –

Regulation No 44/2001 – Special jurisdiction – Jurisdiction in matters relating to tort, delict or quasi-delict

(Council Regulation No 44/2001, Arts 2 and 5(3))

Article 5(3) of Regulation No 44/2001 on jurisdiction and the recognition and

enforcement of judgments in civil and commercial matters must be interpreted as

meaning that, in a dispute concerning the damage caused to an undertaking by the delivery of a contaminated chemical product which rendered unusable the

fertiliser that the undertaking produces from a number of raw materials and by the processing of that product, the words ‘place where the harmful event occurred’ designate the place where the initial damage occurred as a result of the normal use of the product for the purpose for which it was intended.

Article 5(3) covers not only the place of the event giving rise to the damage but

also the place where the damage occurred, such as the factory of an undertaking in which that undertaking processed a defective product causing material damage to the processed product suffered by the undertaking, going beyond the damage inherent in the product itself. In that connection, taking account of the place where the damage occurred, other than the place of the event giving rise to the damage, enables the court which is most appropriate to deal with the case to take

jurisdiction, in particular on the grounds of proximity and ease of taking evidence.

By contrast, to decide in favour only of the place of the event giving rise to the

damage would, in a significant number of cases, cause confusion between the

heads of jurisdiction laid down by Articles 2 and 5(3) of Regulation No 44/2001,

with the result that the latter provision would, to that extent, lose its effectiveness.
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Court of Justice

Judgment of the Court of 28 March 2000. Dieter Krombach v Andre Bamberski. Reference for a preliminary ruling: Bundesgerichtshof - Germany. Brussels Convention - Enforcement of judgments - Public policy. Case C-7/98.
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1. Convention on Jurisdiction and the Enforcement of Judgments - Recognition and enforcement of judgments - Grounds for refusal - Contrary to the public policy of the State in which enforcement is sought - Assessment by the court before which enforcement is sought - Limits - Review by the Court
(Convention of 27 September 1968, Art. 27(1))
2. Convention on Jurisdiction and the Enforcement of Judgments - Recognition and enforcement of judgments - Grounds for refusal - Contrary to the public policy of the State in which enforcement is sought - Jurisdiction of the original court founded on the nationality of the victim of an offence - Account taken by the court before which enforcement is sought - Not permissible
(Convention of 27 September 1968, Art. 27(1))
3. Convention on Jurisdiction and the Enforcement of Judgments - Recognition and enforcement of judgments - Grounds for refusal - Contrary to the public policy of the State in which enforcement is sought - Definition
(Convention of 27 September 1968, Art. 27(1)
4. Convention on Jurisdiction and the Enforcement of Judgments - Recognition and enforcement of judgments - Grounds for refusal - Contrary to the public policy of the State in which enforcement is sought - Defendant prosecuted for an intentional offence - Refusal of the original court to allow the defendant to have his defence presented unless he appeared in person - Account taken by the court before which enforcement is sought - Whether permissible
(Convention of 27 September 1968, Art. 27(1) and Protocol, Art. II)
SUMMARY

1. While the Contracting States in principle remain free, by virtue of the proviso in Article 27, point 1, of the Convention of 27 September 1968 on Jurisdiction and the Enforcement of Judgments in Civil and Commercial Matters, to determine, according to their own conceptions, what public policy requires, the limits of that concept are a matter for interpretation of the Convention. Consequently, while it is not for the Court to define the content of the public policy of a Contracting State, it is none the less required to review the limits within which the courts of a Contracting State may have recourse to that concept for the purpose of refusing recognition to a judgment emanating from a court in another Contracting State.

( see paras 22-23)

2. The court of the State in which enforcement is sought cannot, with respect to a defendant domiciled in that State, take account, for the purposes of the public-policy clause in Article 27, point 1, of the Convention of 27 September 1968 on Jurisdiction and the Enforcement of Judgments in Civil and Commercial Matters, of the fact, without more, that the court of the State of origin based its jurisdiction on the nationality of the victim of an offence.

(see para. 34 and operative part)

3. Recourse to the public-policy clause in Article 27, point 1, of the Convention of 27 September 1968 on Jurisdiction and the Enforcement of Judgments in Civil and Commercial Matters can be envisaged only where recognition or enforcement of the judgment delivered in another Contracting State would be at variance to an unacceptable degree with the legal order of the State in which enforcement is sought inasmuch as it infringes a fundamental principle. In order for the prohibition of any review of the foreign judgment as to its substance to be observed, the infringement would have to constitute a manifest breach of a rule of law regarded as essential in the legal order of the State in which enforcement is sought or of a right recognised as being fundamental within that legal order.

(see para. 37)

4. Recourse to the public-policy clause in Article 27, point 1, of the Convention of 27 September 1968 on Jurisdiction and the Enforcement of Judgments in Civil and Commercial Matters must be regarded as being possible in exceptional cases where the guarantees laid down in the legislation of the State of origin and in the Convention itself have been insufficient to protect the defendant from a manifest breach of his right to defend himself before the court of origin, as recognised by the European Convention on Human Rights. Consequently, Article II of the Protocol annexed to the Convention, which recognizes the right of persons domiciled in one Contracting State, who are being prosecuted in the criminal courts of another Contracting State of which they are not nationals, to have their defence presented even if they do not appear in person only where the offence in question was not intentionally committed, cannot be construed as precluding the court of the State in which enforcement is sought from being entitled, with respect to a defendant domiciled in that State and prosecuted for an intentional offence, to take account, in relation to the public-policy clause in Article 27, point 1, of the fact that the court of the State of origin refused to allow the defendant to have his defence presented unless he appeared in person.

(see paras 44-45 and operative part)

ISSUE 1

In Case <LINK8>C-7/98</LINK8>,

REFERENCE to the Court pursuant to the Protocol of 3 June 1971 on the interpretation by the Court of Justice of the Convention of 27 September 1968 on Jurisdiction and the Enforcement of Judgments in Civil and Commercial Matters by the Bundesgerichtshof (Germany) for a preliminary ruling in the proceedings pending before that court between

Dieter Krombach

and

Andre Bamberski

on the interpretation of Article 27, point 1, of the abovementioned Convention of 27 September 1968 (OJ 1978 L 304, p. 36), as amended by the Convention of 9 October 1978 on the Accession of the Kingdom of Denmark, Ireland and the United Kingdom of Great Britain and Northern Ireland (OJ 1978 L 304, p. 1 and - amended version - p. 77) and by the Convention of 25 October 1982 on the Accession of the Hellenic Republic (OJ 1982 L 388, p. 1),

THE COURT,

composed of: G.C. Rodriguez Iglesias, President, J.C. Moitinho de Almeida, D.A.O. Edward, L. Sevon, R. Schintgen (Presidents of Chambers), P.J.G. Kapteyn, C. Gulmann, J.-P. Puissochet, G. Hirsch, P. Jann (Rapporteur) and H. Ragnemalm, Judges,

Advocate General: A. Saggio,

Registrar: L. Hewlett, Administrator,

after considering the written observations submitted on behalf of:

- Mr Bamberski, by H. Klingelhoffer, Rechtsanwalt, Ettlingen,

- the German Government, by R. Wagner, Regierungsdirektor in the Federal Ministry of Justice, acting as Agent,

- the French Government, by K. Rispal-Bellanger, Deputy Head of the Legal Directorate of the Ministry of Foreign Affairs, and R. Loosli-Surrans, Chargee de Mission in that Directorate, acting as Agents,

- the Commission of the European Communities, by J.L. Iglesias Buhigues, Legal Adviser, acting as Agent, assisted by B. Wagenbaur, of the Brussels Bar,

having regard to the Report for the Hearing,

after hearing the oral observations of the French Government and the Commission at the hearing on 2 March 1999,

after hearing the Opinion of the Advocate General at the sitting on 23 September 1999,

gives the following

Judgment

GROUNDS

1 By order of 4 December 1997, received at the Court on 14 January 1998, the Bundesgerichtshof (Federal Court of Justice), Germany, referred to the Court for a preliminary ruling pursuant to the Protocol of 3 June 1971 on the interpretation by the Court of Justice of the Convention of 27 September 1968 on Jurisdiction and the Enforcement of Judgments in Civil and Commercial Matters three questions concerning the interpretation of Article 27, point 1, of the abovementioned Convention of 27 September 1968 (OJ 1978 L 304, p. 36), as amended by the Convention of 9 October 1978 on the Accession of the Kingdom of Denmark, Ireland and the United Kingdom of Great Britain and Northern Ireland (OJ 1978 L 304, p. 1 and - amended version - p. 77) and by the Convention of 25 October 1982 on the Accession of the Hellenic Republic (OJ 1982 L 388, p. 1) (hereinafter the Convention).

2 Those questions have arisen in proceedings between Mr Bamberski, who is domiciled in France, and Mr Krombach, who is domiciled in Germany, relating to the enforcement, in the latter Contracting State, of a judgment delivered on 13 March 1995 by the Cour d'Assises de Paris (Paris Assizes) which ordered Mr Krombach to pay to Mr Bamberski, the plaintiff in a civil claim, compensation in the amount of FRF 350 000.

The Convention

3 The first paragraph of Article 1 provides that the Convention shall apply in civil and commercial matters whatever the nature of the court or tribunal.

4 With regard to jurisdiction, the rule of principle, set out in the first paragraph of Article 2 of the Convention, states that persons domiciled in a Contracting State shall, whatever their nationality, be sued in the courts of that State. The second paragraph of Article 3 prohibits a plaintiff from relying on certain rules of exorbitant jurisdiction, in particular, so far as France is concerned, those based on nationality which derive from Articles 14 and 15 of the Code Civil (Civil Code).

5 The Convention also sets out special rules of jurisdiction. Thus, Article 5 of the Convention provides:

A person domiciled in a Contracting State may, in another Contracting State, be sued:

... 

4. as regards a civil claim for damages or restitution which is based on an act giving rise to criminal proceedings, in the court seised of those proceedings, to the extent that that court has jurisdiction under its own law to entertain civil proceedings.

6 In matters relating to the recognition and enforcement of judgments, the rule of principle, set out in the first paragraph of Article 31 of the Convention, provides that a judgment given in a Contracting State and enforceable in that State is to be enforced in another Contracting State when, on the application of any interested party, it has been declared enforceable there.

7 Under the second paragraph of Article 34, [t]he application may be refused only for one of the reasons specified in Articles 27 and 28.

8 Article 27, point 1, of the Convention states:

A judgment shall not be recognised:

1. if such recognition is contrary to public policy in the State in which recognition is sought.

9 Article 28, third paragraph, of the Convention states:

Subject to the provisions of the first paragraph, the jurisdiction of the court of the State of origin may not be reviewed; the test of public policy referred to in point 1 of Article 27 may not be applied to the rules relating to jurisdiction.

10 Article 29 and the third paragraph of Article 34 of the Convention provide:

Under no circumstances may a foreign judgment be reviewed as to its substance.

11 Article II of the Protocol annexed to the Convention (hereinafter the Protocol), which, according to Article 65 of the Convention, forms an integral part thereof, provides:

Without prejudice to any more favourable provisions of national laws, persons domiciled in a Contracting State who are being prosecuted in the criminal courts of another Contracting State of which they are not nationals for an offence which was not intentionally committed may be defended by persons qualified to do so, even if they do not appear in person.

However, the court seised of the matter may order appearance in person; in the case of failure to appear, a judgment given in the civil action without the person concerned having had the opportunity to arrange for his defence need not be recognised or enforced in the other Contracting States.

The dispute in the main proceedings

12 Mr Krombach was the subject of a preliminary investigation in Germany following the death in Germany of a 14-year-old girl of French nationality. That preliminary investigation was subsequently discontinued.

13 In response to a complaint by Mr Bamberski, the father of the young girl, a preliminary investigation was opened in France, the French courts declaring that they had jurisdiction by virtue of the fact that the victim was a French national. At the conclusion of that investigation, Mr Krombach was, by judgment of the Chambre d'Accusation (Chamber of Indictments) of the Cour d'Appel de Paris (Paris Court of Appeal), committed for trial before the Cour d'Assises de Paris.

14 That judgment and notice of the introduction of a civil claim by the victim's father were served on Mr Krombach. Although Mr Krombach was ordered to appear in person, he did not attend the hearing. The Cour d'Assises de Paris thereupon applied the contempt procedure governed by Article 627 et seq. of the French Code of Criminal Procedure. Pursuant to Article 630 of that Code, under which no defence counsel may appear on behalf of the person in contempt, the Cour d'Assises reached its decision without hearing the defence counsel instructed by Mr Krombach.

15 By judgment of 9 March 1995 the Cour d'Assises imposed on Mr Krombach a custodial sentence of 15 years after finding him guilty of violence resulting in involuntary manslaughter. By judgment of 13 March 1995, the Cour d'Assises, ruling on the civil claim, ordered Mr Krombach, again as being in contempt, to pay compensation to Mr Bamberski in the amount of FRF 350 000.

16 On application by Mr Bamberski, the President of a civil chamber of the Landgericht (Regional Court) Kempten (Germany), which had jurisdiction ratione loci, declared the judgment of 13 March 1995 to be enforceable in Germany. Following dismissal by the Oberlandesgericht (Higher Regional Court) of the appeal which he had lodged against that decision, Mr Krombach brought an appeal on a point of law (Rechtsbeschwerde) before the Bundesgerichtshof in which he submitted that he had been unable effectively to defend himself against the judgment given against him by the French court.

17 Those are the circumstances in which the Bundesgerichtshof decided to stay proceedings and to refer the following questions to the Court for a preliminary ruling:

1. May the provisions on jurisdiction form part of public policy within the meaning of Article 27, point 1, of the Brussels Convention where the State of origin has based its jurisdiction as against a person domiciled in another Contracting State (first paragraph of Article 2 of the Brussels Convention) solely on the nationality of the injured party (as in the second paragraph of Article 3 of the Brussels Convention in relation to France)?

If Question 1 is answered in the negative:

2. May the court of the State in which enforcement is sought (first paragraph of Article 31 of the Brussels Convention) take into account under public policy within the meaning of Article 27, point 1, of the Brussels Convention that the criminal court of the State of origin did not allow the debtor to be defended by a lawyer in a civil-law procedure for damages instituted within the criminal proceedings (Article II of the Protocol of 27 September 1968 on the interpretation of the Brussels Convention) because he, a resident of another Contracting State, was charged with an intentional offence and did not appear in person?

If Question 2 is also answered in the negative:

3. May the court of the State in which enforcement is sought take into account under public policy within the meaning of Article 27, point 1, of the Brussels Convention that the court of the State of origin based its jurisdiction solely on the nationality of the injured party (see Question 1 above) and additionally prevented the defendant from being legally represented (see Question 2 above)?

Preliminary observations

18 By its questions, the national court is essentially asking the Court how the term public policy in the State in which recognition is sought in point 1 of Article 27 of the Convention should be interpreted.

19 The Convention is intended to facilitate, to the greatest possible extent, the free movement of judgments by providing for a simple and rapid enforcement procedure (see, inter alia, Case <LINK8>C-414/92</LINK8> Solo Kleinmotoren v Boch [1994] ECR I-2237, paragraph 20, and Case <LINK8>C-267/97</LINK8> Coursier v Fortis Bank [1999] ECR I-2543, paragraph 25).

20 It follows from the Court's case-law that this procedure constitutes an autonomous and complete system independent of the legal systems of the Contracting States and that the principle of legal certainty in the Community legal system and the objectives of the Convention in accordance with Article 220 of the EC Treaty (now Article 293 EC), on which it is founded, require a uniform application in all Contracting States of the Convention rules and the relevant case-law of the Court (see, in particular, Case <LINK8>C-432/93</ LINK8> SISRO v Ampersand [1995] ECR I-2269, paragraph 39).

21 So far as Article 27 of the Convention is concerned, the Court has held that this provision must be interpreted strictly inasmuch as it constitutes an obstacle to the attainment of one of the fundamental objectives of the Convention (Solo Kleinmotoren, cited above, paragraph 20). With regard, more specifically, to recourse to the public-policy clause in Article 27, point 1, of the Convention, the Court has made it clear that such recourse is to be had only in exceptional cases (Case <LINK8>145/86</LINK8> Hoffmann v Krieg [1988] ECR 645, paragraph 21, and Case <LINK8>C-78/95</LINK8> Hendrikman and Feyen v Magenta Druck &

Verlag [1996] ECR I-4943, paragraph 23).

22 It follows that, while the Contracting States in principle remain free, by virtue of the proviso in Article 27, point 1, of the Convention, to determine, according to their own conceptions, what public policy requires, the limits of that concept are a matter for interpretation of the Convention.

23 Consequently, while it is not for the Court to define the content of the public policy of a Contracting State, it is none the less required to review the limits within which the courts of a Contracting State may have recourse to that concept for the purpose of refusing recognition to a judgment emanating from a court in another Contracting State.

24 It should be noted in this regard that, since the Convention was concluded on the basis of Article 220 of the Treaty and within the framework which it defines, its provisions are linked to the Treaty (Case <LINK8>C-398/92</LINK8> Mund &

Fester v Hatrex Internationaal Transport [1994] ECR I-467, paragraph 12).

25 The Court has consistently held that fundamental rights form an integral part of the general principles of law whose observance the Court ensures (see, in particular, Opinion 2/94 [1996] ECR I-1759, paragraph 33). For that purpose, the Court draws inspiration from the constitutional traditions common to the Member States and from the guidelines supplied by international treaties for the protection of human rights on which the Member States have collaborated or of which they are signatories. In that regard, the European Convention for the Protection of Human Rights and Fundamental Freedoms (hereinafter the ECHR) has particular significance (see, inter alia, Case < LINK8>222/84</LINK8> Johnston v Chief Constable of the Royal Ulster Constabulary [1986] ECR 1651, paragraph 18).

26 The Court has thus expressly recognised the general principle of Community law that everyone is entitled to fair legal process, which is inspired by those fundamental rights (Case <LINK8>C-185/95</LINK8> P Baustahlgewebe v Commission [1998] ECR I-8417, paragraphs 20 and 21, and judgment of 11 January 2000 in Joined Cases C-174/98 P and C-189/98 P Netherlands and Van der Wal v Commission [2000] ECR I-0000, paragraph 17).

27 Article F(2) of the Treaty on European Union (now, after amendment, Article 6(2) EU) embodies that case-law. It provides: The Union shall respect fundamental rights, as guaranteed by the European Convention for the Protection of Human Rights and Fundamental Freedoms signed in Rome on 4 November 1950 and as they result from the constitutional traditions common to the Member States, as general principles of Community law.

28 It is in the light of those considerations that the questions submitted for a preliminary ruling fall to be answered.

The first question

29 By this question, the national court is essentially asking whether, regard being had to the public-policy clause contained in Article 27, point 1, of the Convention, the court of the State in which enforcement is sought can, with respect to a defendant domiciled in that State, take into account the fact that the court of the State of origin based its jurisdiction on the nationality of the victim of an offence.

30 It should be noted at the outset that it follows from the specific terms of the first paragraph of Article 1 of the Convention that the Convention applies to decisions given in civil matters by a criminal court (Case <LINK8>C-172/91</LINK8> Sonntag v Waidmann and Others [1993] ECR I-1963, paragraph 16).

31 Under the system of the Convention, with the exception of certain cases exhaustively listed in the first paragraph of Article 28, none of which corresponds to the facts of the case in the main proceedings, the court before which enforcement is sought cannot review the jurisdiction of the court of the State of origin. This fundamental principle, which is set out in the first phrase of the third paragraph of Article 28 of the Convention, is reinforced by the specific statement, in the second phrase of the same paragraph, that the test of public policy referred to in point 1 of Article 27 may not be applied to the rules relating to jurisdiction.

32 It follows that the public policy of the State in which enforcement is sought cannot be raised as a bar to recognition or enforcement of a judgment given in another Contracting State solely on the ground that the court of origin failed to comply with the rules of the Convention which relate to jurisdiction.

33 Having regard to the generality of the wording of the third paragraph of Article 28 of the Convention, that statement of the law must be regarded as being, in principle, applicable even where the court of the State of origin wrongly founded its jurisdiction, in regard to a defendant domiciled in the territory of the State in which enforcement is sought, on a rule which has recourse to a criterion of nationality.

34 The answer to the first question must therefore be that the court of the State in which enforcement is sought cannot, with respect to a defendant domiciled in that State, take account, for the purposes of the public-policy clause in Article 27, point 1, of the Convention, of the fact, without more, that the court of the State of origin based its jurisdiction on the nationality of the victim of an offence.

The second question

35 By this question, the national court is essentially asking whether, in relation to the public-policy clause in Article 27, point 1, of the Convention, the court of the State in which enforcement is sought can, with respect to a defendant domiciled in its territory and charged with an intentional offence, take into account the fact that the court of the State of origin refused to allow that defendant to have his defence presented unless he appeared in person.

36 By disallowing any review of a foreign judgment as to its substance, Article 29 and the third p aragraph of Article 34 of the Convention prohibit the court of the State in which enforcement is sought from refusing to recognise or enforce that judgment solely on the ground that there is a discrepancy between the legal rule applied by the court of the State of origin and that which would have been applied by the court of the State in which enforcement is sought had it been seised of the dispute. Similarly, the court of the State in which enforcement is sought cannot review the accuracy of the findings of law or fact made by the court of the State of origin.

37 Recourse to the public-policy clause in Article 27, point 1, of the Convention can be envisaged only where recognition or enforcement of the judgment delivered in another Contracting State would be at variance to an unacceptable degree with the legal order of the State in which enforcement is sought inasmuch as it infringes a fundamental principle. In order for the prohibition of any review of the foreign judgment as to its substance to be observed, the infringement would have to constitute a manifest breach of a rule of law regarded as essential in the legal order of the State in which enforcement is sought or of a right recognised as being fundamental within that legal order.

38 With regard to the right to be defended, to which the question submitted to the Court refers, this occupies a prominent position in the organisation and conduct of a fair trial and is one of the fundamental rights deriving from the constitutional traditions common to the Member States.

39 More specifically still, the European Court of Human Rights has on several occasions ruled in cases relating to criminal proceedings that, although not absolute, the right of every person charged with an offence to be effectively defended by a lawyer, if need be one appointed by the court, is one of the fundamental elements in a fair trial and an accused person does not forfeit entitlement to such a right simply because he is not present at the hearing (see the following judgments of the European Court of Human Rights: judgment of 23 November 1993 in Poitrimol v France, Series A No 277-A; judgment of 22 September 1994 in Pelladoah v Netherlands, Series A No 297-B; judgment of 21 January 1999 in Van Geyseghem v Belgium, not yet reported).

40 It follows from that case-law that a national court of a Contracting State is entitled to hold that a refusal to hear the defence of an accused person who is not present at the hearing constitutes a manifest breach of a fundamental right.

41 The national court is, however, unsure as to whether the court of the State in which enforcement is sought can take account, in relation to Article 27, point 1, of the Convention, of a breach of this nature having regard to the wording of Article II of the Protocol. That provision, which involves extending the scope of the Convention to the criminal field because of the consequences which a judgment of a criminal court may entail in civil and commercial matters (Case <LINK8>157/80</LINK8> Rinkau [1981] ECR 1391, paragraph 6), recognises the right to be defended without appearing in person before the criminal courts of a Contracting State for persons who are not nationals of that State and who are domiciled in another Contracting State only in so far as they are being prosecuted for an offence committed unintentionally. This restriction has been construed as meaning that the Convention clearly seeks to deny the right to be defended without appearing in person to persons who are being prosecuted for offences which are sufficiently serious to justify this (Rinkau, cited above, paragraph 12).

42 However, it follows from a line of case-law developed by the Court on the basis of the principles referred to in paragraphs 25 and 26 of the present judgment that observance of the right to a fair hearing is, in all proceedings initiated against a person which are liable to culminate in a measure adversely affecting that person, a fundamental principle of Community law which must be guaranteed even in the absence of any rules governing the proceedings in question (see, inter alia, Case <LINK8>C-135/92</LINK8> Fiskano v Commission [1994] ECR I-2885, paragraph 39, and Case <LINK8>C-32/95</LINK8> P Commission v Lisrestal and Others [1996] ECR I-5373, paragraph 21).

43 The Court has also held that, even though the Convention is intended to secure the simplification of formalities governing the reciprocal recognition and enforcement of judgments of courts or tribunals, it is not permissible to achieve that aim by undermining the right to a fair hearing (Case <LINK8> 49/84</LINK8> Debaecker and Plouvier v Bouwman [1985] ECR 1779, paragraph 10).

44 It follows from the foregoing developments in the case-law that recourse to the public-policy clause must be regarded as being possible in exceptional cases where the guarantees laid down in the legislation of the State of origin and in the Convention itself have been insufficient to protect the defendant from a manifest breach of his right to defend himself before the court of origin, as recognised by the ECHR. Consequently, Article II of the Protocol cannot be construed as precluding the court of the State in which enforcement is sought from being entitled to take account, in relation to public policy, as referred to in Article 27, point 1, of the Convention, of the fact that, in an action for damages based on an offence, the court of the State of origin refused to hear the defence of the accused person, who was being prosecuted for an intentional offence, solely on the ground that that person was not present at the hearing.

45 The answer to the second question must therefore be that the court of the State in which enforcement is sought can, with respect to a defendant domiciled in that State and prosecuted for an intentional offence, take account, in relation to the public-policy clause in Article 27, point 1, of the Convention, of the fact that the court of the State of origin refused to allow that person to have his defence presented unless he appeared in person.

The third question

46 In light of the reply to the second question, it is unnecessary to answer the third question.

COSTS

Costs

47 The costs incurred by the German and French Governments and by the Commission, which have submitted observations to the Court, are not recoverable. Since these proceedings are, for the parties to the main proceedings, a step in the proceedings pending before the national court, the decision on costs is a matter for that court.

RULING

On those grounds,

THE COURT,

in answer to the questions referred to it by the Bundesgerichtshof by order of 4 December 1997, hereby rules:

Article 27, point 1, of the Convention of 27 September 1968 on Jurisdiction and the Enforcement of Judgments in Civil and Commercial Matters, as amended by the Convention of 9 October 1978 on the Accession of the Kingdom of Denmark, Ireland and the United Kingdom of Great Britain and Northern Ireland and by the Convention of 25 October 1982 on the Accession of the Hellenic Republic, must be interpreted as follows:

(1) The court of the State in which enforcement is sought cannot, with respect to a defendant domiciled in that State, take account, for the purposes of the public-policy clause in Article 27, point 1, of that Convention, of the fact, without more, that the court of the State of origin based its jurisdiction on the nationality of the victim of an offence.

(2) The court of the State in which enforcement is sought can, with respect to a defendant domiciled in that State and prosecuted for an intentional offence, take account, in relation to the public-policy clause in Article 27, point 1, of that Convention, of the fact that the court of the State of origin refused to allow that person to have his defence presented unless he appeared in person.
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1 . CONVENTION ON JURISDICTION AND@THE ENFORCEMENT OF JUDGMENTS - RECOGNITION OF JUDGMENTS - SCOPE - EFFECTS OF A JUDGMENT IN THE STATE IN WHICH IT WAS GIVEN - SAME EFFECTS IN THE STATE IN WHICH ENFORCEMENT IS SOUGHT
( CONVENTION OF 27 SEPTEMBER 1968, ART . 26)
2 . CONVENTION ON JURISDICTION AND@THE ENFORCEMENT OF JUDGMENTS - ENFORCEMENT - JUDGMENT ORDERING MAINTENANCE PAYMENTS - OBSTACLES TO PROCEEDING WITH ENFORCEMENT - CIRCUMSTANCE FALLING OUTSIDE THE SCOPE OF THE CONVENTION - DIVORCE DECREED IN THE STATE IN WHICH ENFORCEMENT IS SOUGHT .
(CONVENTION OF 27 SEPTEMBER 1968, SECOND@PARAGRAPH OF ART . 1 AND@ART . 31)
3 . CONVENTION ON JURISDICTION AND@THE ENFORCEMENT OF JUDGMENTS - RECOGNITION AND@ENFORCEMENT - GROUNDS FOR REFUSING ENFORCEMENT - IRRECONCILABLE JUDGMENTS - FOREIGN JUDGMENT MAKING A MATRIMONIAL MAINTENANCE ORDER - DECREE OF DIVORCE GRANTED IN THE STATE IN WHICH ENFORCEMENT IS SOUGHT
( CONVENTION OF 27 SEPTEMBER 1968, ARTICLE 27 (3) )
4 . CONVENTION ON JURISDICTION AND@THE ENFORCEMENT OF JUDGMENTS - ENFORCEMENT - FAILURE TO APPEAL AGAINST THE JUDGMENT GRANTING LEAVE TO ENFORCE - PLEADING, AT THE EXECUTION STAGE, OF GROUNDS FOR REFUSAL - NOT PERMITTED - OBLIGATIONS ON THE PART OF THE COURT SEISED - LIMITS
(CONVENTION OF 27 SEPTEMBER 1968, ART . 36)
SUMMARY

1. A foreign judgment which has been recognized by virtue of Article 26 of the convention of 27 September 1968 on jurisdiction and the enforcement of judgments in civil and commercial matters must in principle have the same effects in the state in which enforcement is sought as it does in the state in which judgment was given.

2. A foreign judgment whose enforcement has been ordered in a contracting state pursuant to Article 31 of the convention and which remains enforceable in the state in which it was given must not continue to be enforced in the state where enforcement is sought when, under the law of the latter state, it ceases to be enforceable for reasons which lie outside the scope of the convention.

The convention does not preclude the court of the state in which enforcement is sought from drawing the necessary inferences from a national decree of divorce when considering the enforcement of the foreign order made in regard to maintenance obligations between spouses.

3. A foreign judgment ordering a person to make maintenance payments to his spouse by virtue of his conjugal obligations to support her is irreconcilable within the meaning of Article 27 (3) of the convention with a national judgment pronouncing the divorce of the spouses.

4. Article 36 of the convention must be interpreted as meaning that a party who has not appealed against the enforcement order referred to in that provision is thereafter precluded, at the stage of the execution of the judgment, from relying on a valid ground which he could have pleaded in such an appeal, and that that rule must be applied of their own motion by the courts of the state in which enforcement is sought. However, that rule does not apply when it has the result of obliging the national court to make the effects of a national judgment which lies outside the scope of the convention conditional on its recognition in the state in which the foreign judgment whose enforcement is at issue was given.

ISSUE 1

In case 145/86

Reference to the court under the protocol of 3 June 1971 on the interpretation by the Court of Justice of the convention of 27 September 1968 on jurisdiction and the enforcement of judgments in civil and commercial matters, by the hoge raad der nederlanden (supreme court of the Netherlands), for a preliminary ruling in the proceedings pending before that court between

Horst ludwig martin hoffman, residing at enschede (Netherlands),

And

Adelheid krieg, residing at neckargemoend (Federal Republic of Germany),

On the interpretation of Articles 26, 27, 31 and 36 of the convention of 27 September 1968 on jurisdiction and the enforcement of judgments in civil and commercial matters,

The court

Composed of: lord mackenzie stuart, president, g. Bosco and g. C. Rodriguez iglesias (presidents of chambers), t. Koopmans, k. Bahlmann, r. Joliet and t. F. O' higgins, judges,

Advocate General: m. Darmon

Registrar: d. Louterman, administrator

After considering the observations submitted on behalf of

Horst hoffman, the appellant in the main proceedings, in the written procedure by e. Korthals altes, of the hague bar, and in the oral procedure by h. Ae. Uniken venema, also of the hague bar,

Adelheid krieg, the respondent in the main proceedings, in the written procedure by h. J. Bronkhorst, of the hague bar, and in the oral procedure by b. J. Drijber, also of the hague bar,

The government of the Federal Republic of Germany by c. Boehmer, acting as agent,

The United Kingdom by s. J. Hay, acting as agent,

The Commission of the European Communities, in the written procedure by l. Gyselen, a member of its legal department, acting as agent, assisted by s. Pieri, an italian civil servant on secondment to the Commission, and in the written procedure by h. Van lier, a member of its legal department,

Having regard to the report for the hearing and further to the hearing on 20 May 1987,

After hearing the opinion of the Advocate General delivered at the sitting on 9 July 1987, gives the following

Judgment

GROUNDS

1 by a judgment of 6 June 1986, which was received at the court on 13 June 1986, the hoge raad der nederlanden referred to the court for a preliminary ruling under the protocol of 3 June 1971 on the interpretation by the Court of Justice of the convention of 27 September 1968 on jurisdiction and the enforcement of judgments in civil and commercial matters (hereinafter referred to as 'the convention ') five questions on the interpretation of a number of Articles contained in that convention.

2 The questions arose in the course of proceedings between h. L. M. Hoffman (hereinafter referred to as 'the husband ') and a. Krieg (hereinafter 'the wife '), concerning the enforcement in the Netherlands of a judgment of the amtsgericht (local court) heidelberg, ordering the husband to make monthly maintenance payments to the wife.

3 It is apparent from the documents before the court that the parties to the main proceedings are german nationals who were married in 1950 and that, in 1978, the husband left the matrimonial home in the Federal Republic of Germany and settled in the Netherlands. On application by the wife, the husband was ordered by a Decision of the amtsgericht, heidelberg of 21 August 1979 to make maintenance payments to her as a separated spouse.

4 On the application of the husband, the arrondissementsrechtbank (district court), maastricht, granted a decree of divorce by a judgment of 1 May 1980 given in default, applying german law in accordance with Netherlands rules on the conflict of laws. On 19 August the divorce was entered in the civil register at the hague whereupon in the Netherlands the marriage was dissolved. The decree of divorce, which falls outside the scope of the convention, had not been recognized in the Federal Republic of Germany at the time which the national court considers material for the purposes of the case.

5 On the application of the wife, The President of the arrondissmentsrechtbank, almelo, made an order on 29 July 1981 for the enforcement of the judgment of the amtsgericht, heidelberg, in accordance with Article 31 of the convention. In April 1982 notice of that enforcement order was served on the husband who did not appeal against the order.

6 On 28 February 1983 the wife obtained an attachment of the husband' s earnings paid by his employer. The husband brought interlocutory proceedings before the arrondissementsrechtbank, almelo, in order to have the attachment order discharged, or at least suspended. He was successful at first instance but on appeal the gerechtshof (regional court of appeal), arnhem, dismissed his application. He appealed in cassation against that judgment to the hoge raad.

7 The hoge raad took the view that the Resolution of the dispute depended on the interpretation of a number of Articles in the convention and referred the following questions to the court for a preliminary ruling:

'1. Does the obligation imposed on the contracting states to recognize a judgment given in another contracting state (Article 26 of the Brussels convention) mean that such a judgment must be given the same effect in the other contracting states as it has under the law of the state in which it was given and does this mean that it is therefore enforceable in the same cases as in that state?

2. If question 1 is answered in the affirmative:

Must Articles 26 and 31 of the Brussels convention, read together, be interpreted as meaning that the obligation to recognize a judgment given in a contracting state requires that, because the judgment remains enforceable under the law of the state in which it was given, it is also enforceable in the same cases in the other contracting state?

3. If question 2 is answered in the affirmative:

In a case such as this, is it possible to plead that the german maintenance order is irreconcilable with the subsequent Netherlands decree of divorce or to plead public policy (Article 27 (1) and (3) of the Brussels convention)?

4. Does (the scheme of) the Brussels convention require acceptance of the rule that, if the party against whom enforcement is sought of a judgment given in another contracting state fails to plead, in the appeal against the order for enforcement of the judgment, matters of which he was aware before the end of the period referred to in the first paragraph of Article 36 of the Brussels convention and which preclude (further) enforcement of that judgment, he may no longer plead those matters in subsequent execution proceedings in which he is appealing against (continued) enforcement?

5. If question 4 is answered in the affirmative:

Does (the scheme of) the Brussels convention require it to be assumed that the court of the state in which an enforcement order is issued must apply of its own motion the rule referred to in the fourth question in subsequent execution proceedings, even if its own law makes no provision for the application of such a rule?

8 Reference is made to the report for the hearing for a fuller account of the facts, the course of the procedure and the written observations submitted to the court, which are mentioned or discussed hereinafter only in so far as is necessary for the reasoning of the court.

9 The national court' s first question seeks, in essence, to establish whether a foreign judgment, which has been recognized pursuant to Article 26 of the convention, must in principle have the same effects in the state in which enforcement is sought as it does in the state in which judgment was given.

10 In that regard it should be recalled that the convention 'seeks to facilitate as far as possible the free movement of judgments, and should be interpreted in this spirit '. Recognition must therefore 'have the result of conferring on judgments the authority and effectiveness accorded to them in the state in which they were given' (jenard report on the convention on jurisdiction and the enforcement of judgments in civil and commercial matters, Official Journal 1979, c 59, pp. 42 and 43).

11 It follows that the answer to be given to the national court' s first question is that a foreign judgment which has been recognized by virtue of Article 26 of the convention must in principle have the same effects in the state in which enforcement is sought as it does in the state in which judgment was given.

12 In the circumstances of the main proceedings, as disclosed by the documents before the court, the national court' s second question seeks, in essence, to establish whether a foreign judgment whose enforcement has been ordered in a contracting state pursuant to Article 31 of the convention must continue to be enforced in all cases in which it would still be enforceable in the state in which it was given even when, under the law of the state in which enforcement is sought, the judgment ceases to be enforceable for reasons which lie outside the scope of the convention.

13 In this instance, the judgment whose enforcement is at issue is one which orders a husband to make maintenance payments to his spouse by virtue of his obligations, arising out of the marriage, to support her. Such a judgment necessarily presupposes the existence of the matrimonial relationship.

14 Consideration should therefore be given to whether the dissolution of that matrimonial relationship by a decree of divorce granted by a court of the state in which the enforcement is sought can terminate the enforcement of the foreign judgment even when that judgment remains enforceable in the state in which it was given, the decree of divorce not having been recognized there.

15 In that connection it must be observed that indent (1) of the second paragraph of Article 1 of the convention provides that the convention does not apply inter alia to the status or legal capacity of natural persons. Moreover, it contains no rule requiring the court of the state in which enforcement is sought to make the effects of a national decree of divorce conditional on recognition of that decree in the state in which the foreign maintenance order is made.

16 That is confirmed by Article 27 (4) of the convention, which excludes in principle the recognition of any foreign judgment involving a conflict with a rule - concerning inter alia the status of natural persons - of the private international law of the state in which the recognition is sought. That provision demonstrates that, as far as the status of natural persons is concerned, it is not the aim of the convention to derogate from the rules which apply under the domestic law of the court before which the action has been brought.

17 It follows that the convention does not preclude the court of the state in which enforcement is sought from drawing the necessary inferences from a national decree of divorce when considering the enforcement of the foreign maintenance order.

18 Thus the answer to be given to the national court is that a foreign judgment whose enforcement has been ordered in a contracting state pursuant to Article 31 of the convention and which remains enforceable in the state in which it was given must not continue to be enforced in the state where enforcement is sought when, under the law of the latter state, it ceases to be enforceable for reasons which lie outside the scope of the convention.

19 The national court' s third question seeks, in essence, to establish whether a foreign judgment ordering a person to make maintenance payments to his spouse by virtue of his conjugal obligations to support her is irreconcilable within the meaning of Article 27 (3) of the convention with a national judgment pronouncing the divorce of the spouses or, alternatively, whether such a foreign judgment is contrary to public policy in the state in which recognition is sought within the meaning of Article 27 (1).

20 The provisions to be interpreted set out the grounds for not recognizing foreign judgments. Under the second paragraph of Article 34, an enforcement order may be refused for those same reasons.

21 As far as the second part of the third question is concerned, it should be noted that, according to the scheme of the convention, use of the public-policy clause, which 'ought to operate only in exceptional cases' (jenard report, cited above, at p. 44) is in any event precluded when, as here, the issue is whether a foreign judgment is compatible with a national judgment; the issue must be resolved on the basis of the specific provision under Article 27 (3), which envisages cases in which the foreign judgment is irreconcilable with a judgment given in a dispute between the same parties in the state in which enforcement is sought.

22 In order to ascertain whether the two judgments are irreconcilable within the meaning of Article 27 (3), it should be examined whether they entail legal consequences that are mutually exclusive.

23 It is apparent from the documents before the court that, in the present case, the order for enforcement of the foreign maintenance order was issued at a time when the national decree of divorce had already been granted and had acquired the force of res judicata, and that the main proceedings are concerned with the period following the divorce.

24 That being so, the judgments at issue have legal consequences which are mutually exclusive. The foreign judgment, which necessarily presupposes the existence of the matrimonial relationship, would have to be enforced although that relationship has been dissolved by a judgment given in a dispute between the same parties in the state in which enforcement is sought.

25 The answer to be given to the third question submitted by the national court is therefore that a foreign judgment ordering a person to make maintenance payments to his spouse by virtue of his conjugal obligations to support her is irreconcilable within the meaning of Article 27 (3) of the convention with a national judgment pronouncing the divorce of the spouses.

26 The national court' s fourth and fifth questions ask whether Article 36 of the convention must be interpreted as meaning that a party who has not appealed against the enforcement order in accordance with that provision is precluded, at the stage of the execution of the judgment, from relying on a valid argument which he could have raised in an appeal against the enforcement order, and whether that rule must be applied of their own motion by the courts of the state in which enforcement is sought.

27 In answering those questions it should first be pointed out that, in order to limit the requirements to which the enforcement of a judgment delivered in one contracting state may be subjected in another contracting state, the convention lays down a very simple procedure for the issue of the enforcement order, which may be withheld only on the grounds exhaustively set out in Articles 27 and 28. However, the convention merely regulates the procedure for obtaining an order for the enforcement of foreign enforceable instruments and does not deal with execution itself, which continues to be governed by the domestic law of the court in which execution is sought (judgment of 2 July 1985 in case 148/84 deutsche genossenschaftsbank V brasserie du pecheur (( 1985)) ecr 1981).

28 Consequently, a foreign judgment for which an enforcement order has been issued is executed in accordance with the procedural rules of the domestic law of the court in which execution is sought, including those on legal remedies.

29 However, the application, for the purposes of the execution of a judgment, of the procedural rules of the state in which enforcement is sought may not impair the effectiveness of the scheme of the convention as regards enforcement orders.

30 It follows that the legal remedies available under national law must be precluded when an appeal against the execution of a foreign judgment for which an enforcement order has been issued is lodged by the same person who could have appealed against the enforcement order and is based on an argument which could have been raised in such an appeal. In those circumstances, to challenge the execution would be tantamount to again calling in question the enforcement order after the expiry of the strict time-limit laid down by the second paragraph of Article 36 of the convention, and would thereby render that provision ineffective.

31 In view of the mandatory nature of the time-limit laid down by Article 36 of the convention, the national court must ensure that it is observed. It should therefore of its own motion dismiss as inadmissible an appeal lodged pursuant to national law when that appeal has the effect of circumventing that time-limit.

32 Nevertheless, that rule, arising from the scheme of the convention, cannot apply when - as in this case - it would have the result of obliging the national court to ignore the effects of a national decree of divorce, which lies outside the scope of the convention, on the ground that the decree is not recognized in the state in which the foreign judgment whose enforcement is at issue was given.

33 As was established in the context of the reply to the second question, the convention contains no rule compelling the courts of the state in which enforcement is sought to make the effects of a national decree of divorce conditional on recognition of that decree in the state in which a foreign maintenance order - falling within the scope of the convention - was made.

34 Accordingly, the answer to be given to the national court' s fourth and fifth questions is that Article 36 of the convention must be interpreted as meaning that a party who has not appealed against the enforcement order referred to in that provision is thereafter precluded, at the stage of the execution of the judgment, from relying on a valid ground which he could have pleaded in such an appeal against the enforcement order, and that that rule must be applied of their own motion by the courts of the state in which enforcement is sought. However, that rule does not apply when it has the result of obliging the national court to make the effects of a national judgment which lies outside the scope of the convention conditional on its recognition in the state in which the foreign judgment whose enforcement is at issue was given.

COSTS

Costs

35 The costs incurred by the government of the Federal Republic of Germany, the United Kingdom and the Commission of the European Communities, which have submitted observations to the court, are not recoverable. As these proceedings are, in so far as the parties to the main proceedings are concerned, in the nature of a step in the action pending before the national court, the Decision on costs is a matter for that court.

RULING

On those grounds,

The court,

In answer to the questions referred to it by the hoge raad by a judgment of 6 June 1986, hereby rules:

(1) a foreign judgment which has been recognized by virtue of Article 26 of the convention must in principle have the same effects in the state in which enforcement is sought as it does in the state in which the judgment was given;

(2) a foreign judgment whose enforcement has been ordered in a contracting state pursuant to Article 31 of the convention and which remains enforceable in the state in which it was given must not continue to be enforced in the state where enforcement is sought when, under the law of the latter state, it ceases to be enforceable for reasons which lie outside the scope of the convention;

3 A foreign judgment ordering a person to make maintenance payments to his spouse by virtue of his conjugal obligations to support her is irreconcilable within the meaning of Article 27 (3) of the convention with a national judgment pronouncing the divorce of the spouses;

4 Article 36 of the convention must be interpreted as meaning that a party who has not appealed against the enforcement order referred to in that provision is thereafter precluded, at the stage of the execution of the judgment, from relying on a valid ground which he could have pleaded in such an appeal against the enforcement order, and that that rule must be applied of their own motion by the courts of the state in which enforcement is sought. However, that rule does not apply when it has the result of obliging the national court to make the effects of a national judgment which lies outside the scope of the convention conditional on its recognition in the state in which the foreign judgment whose enforcement is at issue was given.

U.S. Supreme Court

HILTON v. GUYOT, 159 U.S. 113 (1895)

HILTON et al. v. GUYOT et al. (two cases). Nos. 130 and 34. 

June 3, 1895. [159 U.S. 113, 114] The first of these two cases was an action at law, brought December 18, 1885, in the circuit court of the United States for the Southern district of New York, by Gustave Bertin Guyot, as official liquidator of the firm of Charles Fortin & Co., and by the surviving members of that firm, all aliens and citizens of the republic of France, against Henry Hilton and William Libbey, citizens of the United States and of the state of New York, and trading as copartners, in the cities of New York and Paris, and elsewhere, under the firm name of A. T. Stewart & Co. The action was upon a judgment recovered in a French court at Paris, in the republic of France, by the firm of Charles Fortin & Co., all of whose members were French citizens, against Hilton & Libbey, trading as copartners, as aforesaid, and citizens of the United States and of the state of New York. 

The complaint alleged that in 1886, and since, during the time of all the transactions included in the judgment sued on, Hilton and Libbey, as successors to Alexander T. Stewart and Libbey, under the firm name of A. T. Stewart & Co., carried on a general business as merchants in the cities of New York and Paris, and elsewhere, and maintained a regular store and place of business at Paris; that during the same time Charles Fortin & Co. carried on the manufacture and sale of gloves at Paris, and the two firms had there large dealings in that business, and controversies arose in the adjustment of accounts between them. 

The complaint further alleged that between March 1, 1879, and December 1, 1882, five suits were brought by Fortin & Co. against Stewart & Co. for sums alleged to be due, and three suits by Stewart & Co. against Fortin & Co., in the tribunal of commerce of the department of the Seine, a judicial tribunal or court, organized and existing under the laws of France, sitting at Paris, and having jurisdiction of suits and controversies between merchants or traders growing [159 U.S. 113, 115] out of commercial dealings between them; that Stewart & Co. appeared by their authorized attorneys in all those suits; and that, after full hearing before an arbitrator appointed by that court, and before the court itself, and after all the suits had been consolidated by the court, final judgment was rendered on January 20, 1883, that Fortin & Co. recover of Stewart & Co. various sums, arising out of the dealings between them, amounting to 660,847 francs, with interest, and dismissed part of Fortin & Co.'s claim. 

The complaint further alleged that appeals were taken by both parties from that judgment to the court of appeals of Paris, Third section, an appellate court of record, organized and existing under the laws of the republic of France, and having jurisdiction of appeals from the final judgments of the tribunal of commerce of the department of the Seine, where the amount in dispute exceeded the sum of 1,500 francs; and that the said court of appeal, by a final judgment, rendered March 19, 1884, and remaining of record in the office of its clerk at Paris, after hearing the several parties by their counsel, and upon full consideration of the merits, dismissed the appeal of the defendants, confirmed the judgment of the lower court in favor of the plaintiffs, and ordered, upon the plaintiffs' appeal, that they recover the additional sum of 152,528 francs, with 182,849 francs for interest on all the claims allowed, and 12,559 francs for costs and expenses. 

The complaint further alleged that Guyot had been duly appointed by the tribunal of commerce of the department of the Seine official liquidator of the firm of Forth & Co., with full powers, according to law and commercial usage, for the verification and realization of its property, both real and personal, and to collect and cause to be executed the judgments aforesaid. 

The complaint further alleged that the judgment of the court of appeals of Paris, and the judgment of the tribunal of commerce, as modified by the judgment of the appellate court, still remain in full force and effect; 'that the said courts respectively had jurisdiction of the subject-matter of the controversies so submitted to them, and of the parties, the [159 U.S. 113, 116] said defendants having intervened, by their attorneys and counsel, and applied for affirmative relief in both courts; that the plaintiffs have hitherto been unable to collect the said judgments or any part thereof, by reason of the absence of the said defendants, they having given up their business in Paris prior to the recovery of the said judgment on appeal, and having left no property within the jurisdiction of the republic of France out of which the said judgments might be made;' and that there are still justly due and owing from the defendants to the plaintiffs upon those said judgments certain sums, specified in the complaint, and amounting in all to 1,008,783 francs in the currency of the republic of France, equivalent to $195,122.47. 

The defendants, in their answer, set forth in detail the original contracts and transactions in France between the parties, and the subsequent dealings between them, modifying those contracts, and alleged that the plaintiffs had no just claim against the defendants, but that, no the contrary, the defendants, upon a just settlement of the accounts, were entitled to recover large sums from the plaintiffs. 

The answer admitted the proceedings and judgments in the French courts, and that the defendants gave up their business in France before the judgment on appeal, and had no property within the jurisdiction of France out of which that judgment could be collected. 

The answer further alleged that the tribunal of commerce of the department of the Seine was a tribunal whose judges were merchants, ship captains, stockbrokers, and persons engaged in commercial pursuits, and of which Charles Fortin had been a member until shortly before the commencement of the litigation. 

The answer further alleged that, in the original suits brought against the defendants by Fortin & Co., the citations were left at their storehouse in Paris; that they were then residents and citizens of the state of New York, and neither of them at that time, or within four years before, had been within, or resident or domiciled within, the jurisdiction of that tribunal, or owed any allegiance to France; but that [159 U.S. 113, 117] they were the owners of property situated in that country, which would by the law of France have been liable to seizure if they did not appear in that tribunal; and that they unwillingly, and solely for the purpose of protecting that property, authorized and caused an agent to appear for them in those proceedings; and that the suits brought by them against Fortin & Co. were brought for the same purpose, and in order to make a proper defense, and to establish counterclaims arising out of the transactions between the parties, and to compel the production and inspection of Fortin & Co.'s books, and that they sought no other affirmative relief in that tribunal. 

The answer further alleged that pending that litigation the defendants discovered gross frauds in the accounts of Fourtin & Co., that the arbitrator and the tribunal declined to compel Fortin & Co. to produce their books and papers for inspection, and that, if they had been produced, the judgment would not have been obtained against the defendants. 

The answer further alleged that, without any fault or negligence on the part of the defendants, there was not a full and fair trial of the controversies before the arbitrator, in that no witness was sworn or affirmed; in that Charles Fortin was permitted to make, and did make, statements not under oath, containing many falsehoods; in that the privilege of cross-examination of Fortin and other persons, who made statements before the arbitrator, was denied to the defendants; and in that extracts from printed newspapers, the knowledge of which was not brought home to the defendants, and letters and other communications in writing between Fortin & Co. and third persons, to which the defendants were neither privy nor party, were received by the arbitrator; that without such improper evidence the judgment would not have been obtained; and that the arbitrator was deceived and misled by the false and fraudulent accounts introduced by Fortin & Co., and by the hearsay testimony given, without the solemnity of an oath, and without cross- examination, and by the fraudulent suppression of the books and papers. 

The answer further alleged that Fortin & Co. made up their statements and accounts falsely and fraudulently, and with [159 U.S. 113, 118] intent to deceive the defendants and the arbitrator and the said courts of France, and those courts were deceived and misled thereby; that, owing to the fraudulent suppression of the books and papers of Fortin & Co. upon the trial, and the false statements of Fortin regarding matters involved in the controversy, the arbitrator and the courts of France 'were deceived and misled in regard to the merits of the controversies pending before them, and wrongfully decided against said Stewart & Co., as hereinbefore stated; that said judgment, hereinbefore mentioned, is fraudulent, and based upon false and fraudulent accounts and statements, and is errorneous in fact and in law, and is void; that the trial hereinbefore mentioned was not conducted according to the usages and practice of the common law, and the allegations and proofs given by said Fortin & Co., upon which said judgment is founded, would not be competent or admissible in any court or tribunal of the United States, in any suit between the same parties, involving the same subject-matter, and it is contrary to natural justice and public policy that the said judgment should be enforced against a citizen of the United States; and that, if there had been a full and fair trial upon the merits of the controversies so pending before said tribunals, no judgment would have been obtained against said Stewart & Co. 

'Defendants, further answering, allege that it is contrary to natural justice that the judgment hereinbefore mentioned should be enforced without an examination of the merits thereof; that by the laws of the republic of France, to wit, article 181 [159 U.S. 113, 121] of the royal ordinance of June 15, 1629, it is provided namely: 'Judgments rendered, contracts or obligations recognized, in foreign kingdoms and sovereignties, for any cause whatever, shall give rise to no lien or execution in our kingdom. Thus the contracts shall stand for simple promises, and, notwithstanding such judgments, our subjects against whom they have been rendered may contest their rights anew before our own judges.'

'And it is further provided by the laws of France, by article 546 of the Code de Procedure Civile, as follows: 'Judgments rendered by foreign tribunals shall be capable of execu- [159 U.S. 113, 119] tion in France, only in the manner and in the cases set forth by articles 2123 and 2128 of the Civil Code.'

'And it is further provided by the laws of France, by article 2128 [ 2123] of the Code de Procedure Civile [Civil Code]: 'A lien cannot, in like manner, arise from judgments rendered in any foreign country, save only as they have been declared in force by a French tribunal, without prejudice, however, to provisions to the contrary, contained in public laws and treaties.' [And by article 2128 of that Code: 'Contracts entered into in a foreign country cannot give a lien upon property in France, if there are no provisions contrary to this principle in public laws or in treaties.']

'That the construction given to said statutes by the judicial tribunals of France is such that no comity is displayed towards the judgments of tribunals of foreign countries against the citizens of France, when sued upon in said courts of France, and the merits of the controversies upon which the said judgments are based are examined anew, unless a treaty to the contrary effect exists between the said republic of France and the country in which such judgment is obtained. That no treaty exists between the said republic of France and the United States, by the terms or effect of which the judgments of either country are prevented from being examined anew upon the merits, when sued upon in the courts of the country other than that in which it is obtained. That the tribunals of the republic of France give no force and effect, within the jurisdiction of the said country, to the duly rendered judgments of courts of competent jurisdiction of the United States against citizens of France, after proper personal service of the process of said courts is made thereon in this country.'

The answer further set up, by way of counterclaim, and in detail, various matters arising out of the dealings between the parties, and alleged that none of the plaintiffs had since 1881 been residents of the state of New York, or within the jurisdiction of that state, but the defendants were, and always had been, residents of that state. 

The answer concluded by demanding that the plaintiffs' [159 U.S. 113, 120] complaint be dismissed, and that the defendants have judgment against them upon the counterclaims, amounting to $102,942.91. 

The plaintiffs filed a replication to so much of the answer as made counterclaims, denying its allegations, and setting up in bar thereof the judgment sued on. 

The defendants, on June 22, 1888, filed a bill in equity against the plaintiffs, setting forth the same matters as in their answer to the action at law, and praying for a discovery, and for an injunction against the prosecution of the action. To that bill a plea was filed, setting up the French judgments, and upon a hearing the bill was dismissed. 42 Fed. 249. From the decree dismissing the bill an appeal was taken, which is the second case now before this court. 

The action at law afterwards came on for trial by a jury, and the plaintiffs put in the records of the proceedings and judgments in the French courts, and evidence that the jurisdiction of those courts was as alleged in the complaint, and that the practice followed, and the method of examining the witnesses, were according to the French law; and also proved the title of Guyot as liquidator. 

It was admitted by both parties that for several years prior to 1876 the firm of Alexander T. Stewart & Co., composed of Stewart and Libbey, conducted their business as merchants in the city of New York, with branches in other cities of America and Europe; that both partners were citizens and residents of the city and state of New York during the entire period mentioned in the complaint; and that in April, 1876, Stewart died, and Hilton and Libbey formed a partnership to continue the business under the same firm name, and became the owners of all the property and rights of the old firm. 

The defendants made numerous offers of evidence in support of all the specific allegations of fact in their answer, including the allegations as to the law and comity of France. The plaintiffs, in their brief filed in this court, admitted that most of these offers 'where offers to prove matters in support of the defenses and counterclaims set up by the defendants in the cases tried before the French courts, and which, or most [159 U.S. 113, 121] of which, would have been relevant and competent if the plaintiffs in error are not concluded by the result of those litigations, and have now the right to try those issues, either on the ground that the French judgments are only prima facie evidence of the correctness of those judgments, or on the ground that the case is within the exception of a judgment obtained by fraud.' 

The defendants, in order to show that they should not be concluded by having appeared and litigated in the suits brought against them by the plaintiffs in the French courts, offered to prove that they were residents and citizens of the state of New York, and neither of them had been, within four years prior to the commencement of those suits, domiciled or resident within the jurisdiction of those courts; that they had a purchasing agent and a storehouse in Paris, but only as a means or facility to aid in the transaction of their principal business, which was in New York, and they were never otherwise engaged in business in France; that neither of them owed allegiance to France, but they were the owners of property there, which would, according to the laws of France, have been liable to seizure if they had not appeared to answer in those suits; that they unwillingly, and solely for the purpose of protecting their property within the jurisdiction of the French tribunal, authorized an agent to appear, and he did appear in the proceedings before it; and that their motion to compel an inspection of the plaintiffs' books, as well as the suits brought by the defendants in France, were necessary by way of defense or counterclaim to the suits there brought by the plaintiffs against them. 

Among the matters which the defendants alleged and offered to prove in order to show that the French judgments were procured by fraud were that Fortin & Co., with intent to deceive and defraud the defendants, and the arbitrator and the courts of France, entered in their books, and presented to the defendants, and to the French courts, accounts bearing upon the transactions in controversy which were false and fraudulent, and contained excessive and fraudulent charges against the defendants in various particulars, specified; that the [159 U.S. 113, 122] defendants made due application to the tribunal of commerce to compel Fortin & Co. to allow their account books and letter books to be inspected by the defendants, and the application was opposed by Fortin & Co., and denied by the tribunal; that the discovery and inspection of those books were necessary to determine the truth of the controversies between the parties; that before the tribunal of commerce Charles Fortin was permitted to and did give in evidence statements not under oath, relating to the merits of the controversies there pending, and falsely represented that a certain written contract, made in 1873, between Stewart & Co. and Fortin & Co., concerning their dealings, was not intended by the parties to be operative according to its terms; and in support of that false representation made statements as to admissions by Stewart in a private conversation with him; and that the defendants could not deny those statements, because Stewart was dead, and they were not protected from the effect of Fortin's statements by the privilege of cross-examining him under oath; and that the French judgments were based upon false and fraudulent accounts presented and statements made by Fortin & Co. before the tribunal of commerce during the trial before it. 

The records of the judgments of the French courts, put in evidence by the plaintiffs, showed that all the matters now relied on to show fraud were contested in and considered by those courts. 

The plaintiffs objected to all the evidence offered by the defendants, on the grounds that the matters offered to be proved were irrelevant, immaterial, and incompetent; that in respect to them the defendants were concluded by the judgment sued on and given in evidence; and that none of those matters, if proved, would be a defense to this action upon that judgment. 

The court declined to admit any of the evidence so offered by the defendants, and directed a verdict for the plaintiffs in the sum of $277, 775.44, being the amount of the French judgment and interest. The defendants, having duly excepted to the rulings and direction of the court, sued out a writ of error. 

T- [159 U.S. 113, 123] The writ of error in the action at law and the appeal in the suit in equity were argued together in this court in January, 1894, and, by direction of the court, were reargued in April, 1894
Mr. Chief Justice Fuller, Mr. Justice Harlan, Mr. Justice Brewer, and Mr. Justice Jackson dissenting. 

Elihu Root and James C. Carter, for plaintiffs. 

[159 U.S. 113, 141] Wm. G. Choate, for defendants. 

[159 U.S. 113, 162] 

Mr. Justice GRAY, after stating the case, delivered the opinion of the court. 

These two cases-the one at law and the other in equity-of Hilton v. Guyot, and the case of Ritchie v. McMullen, 16 Sup. Ct. 171, which has been under advisement at the same time, present important questions relating to the force and effect of foreign judgments, not hitherto adjudicated by this court, which have been argued [159 U.S. 113, 163] with great learning and ability, and which require for their satisfactory determination a full consideration of the authorities. To avoid confusion in indicating the parties, it will be convenient first to take the case at law of Hilton v. Guyot. 

International law, in its widest and most comprehensive sense,- including not only questions of right between nations, governed by what has been appropriately called the 'law of nations,' but also questions arising under what is usually called 'private international law,' or the 'conflict of laws,' and concerning the rights of persons within the territory and dominion of one nation, by reason of acts, private or public, done within the dominions of another nation,-is part of our law, and must be ascertained and administered by the courts of justice as often as such questions are presented in litigation between man and man, duly submitted to their determination. 

The most certain guide, no doubt, for the decision of such questions is a treaty or a statute of this country. But when, as is the case here, there is no written law upon the subject, the duty still rests upon the judicial tribunals of ascertaining and declaring what the law is, whenever it becomes necessary to do so, in order to determine the rights of parties to suits regularly broght before them. In doing this, the courts must obtain such aid as they can from judicial decisions, from the works of jurists and commentators, and from the acts and usages of civilized nations. Fremont v. U. S., 17 How. 542, 557; The Scotia, 14 Wall. 170, 188; Respublica v. De Longchamps, 1 Dall. 111, 116; Moultrie v. Hunt, 23 N. Y. 394, 396. 

No law has any effect, of its own force, beyond the limits of the sovereignty from which its authority is derived. The extent to which the law of one nation, as put in force within its territory, whether by executive order, by legislative act, or by judicial decree, shall be allowed to operate within the dominion of another nation, depends upon what our greatest jurists have been content to call 'the comity of nations.' Although the phrase has been often criticised, no satisfactory substitute has been suggested. 

'Comity,' in the legal sense, is neither a matter of absolute [159 U.S. 113, 164] obligation, on the one hand, nor of mere courtesy and good will, upon the other. But it is the recognition which one nation allows within its territory to the legislative, executive, or judicial acts of another nation, having due regard both to international duty and convenience, and to the rights of its own citizens, or of other persons was are under the protection of its laws.

Mr. Justice Story, in his Commentaries on the Conflict of Laws, treating of the question in what department of the government of any state, in the absence of any clear declaration of the sovereign will, resides the authority to determine how far the laws of a foreign state shall have effect, and observing that this differs in different states, according to the organization of the departments of the government of each, says: 'In England and America the courts of justice have hitherto exercised the same authority in the most ample manner, and the legislatures have in no instance (it is believed) in either country interfered to provide any positive regulations. The common law of both countries has been expanded to meet the exigencies of the times as they have arisen, and, so far as the practice, of nations, or the 'jus gentium privatum,' has been supposed to furnish any general principle, it has been followed out.' Story, Confl. Laws, 23, 24. 

Afterwards, speaking of the difficulty of applying the positive rules laid down by the Continental jurists, he says that 'there is, indeed, great truth' in these remarks of Mr. Justice Porter, speaking for the supreme court of Louisiana: 'They have attempted to go too far, to define and fix that which cannot, in the nature of things, be defined and fixed. They seem to have forgotten that they wrote on a question which touched the comity of nations, and that that comity is, and ever must be, uncertain; that it must necessarily depend on a variety of circumstances which cannot be reduced to any certain rule; that no nation will suffer the laws of another to interfere with her own to the injury of her citizens; that whether they do or not must depend on the condition of the country in which the foreign law is sought to be enforced, the particular nature of her legislation, her policy, and the character [159 U.S. 113, 165] of her institutions; that in the conflict of laws it must often be a matter of doubt which should prevail; and that, whenever a doubt does exist, the court which decides will prefer the laws of its own country to that of the stranger.' Story, Confl. Laws, 28; Saul v. His Creditors ( 1827) 5 Mart. (N. S.) 569, 596. 

Again, Mr. Justice Story says: 'It has been thought by some jurists that the term 'comity' is not sufficiently expressive of the obligation of nations to give effect to foreign laws when they are not prejudicial to their own rights and interests. And it has been suggested that the doctrine rests on a deeper foundation; that it is not so much a matter of comity or courtesy, as a matter of paramount moral duty. Now, assuming that such a moral duty does exist, it is clearly one of imperfect obligation, like that of beneficence, humanity, and charity. Every nation must be the final judge for itself, not only of the nature and extent of the duty, but of the occasions on which its exercise may be justly demanded.' And, after further discussion of the matter, be concludes: 'There is, then, not only no impropriety in the use of the phrase 'comity of nations,' but it is the most appropriate phrase to express the true foundation and extent of the obligation of the laws of one nation within the territories of another.' Story, Confl. Laws, 33-38. 

Chief Justice Taney, likewise, speaking for this court, while Mr. Justice Story was a member of it, and largely adopting his words, said: 'It is needless to enumerate here the instances in which, by the general practice of civilized countries, the laws of the one will, by the comity of nations, be recognized and executed in another, where the rights of individuals are concerned.' 'The comity thus extended to other nations is no impeachment of sovereignty. It is the voluntary act of the nation by which it is offered, and is inadmissible when contrary to its policy, or prejudicial to its interests. But it contributes so largely to promote justice between individuals, and to produce a friendly intercourse between the sovereignties to which they belong, that courts of justice have continually acted upon it as a part of the voluntary law of nations.' 'It is not the comity of the courts, but the comity [159 U.S. 113, 166] of the nation, which is administered and ascertained in the same way, and guided by the same reasoning, by which all other principles of municipal law are ascertained and guided.' Bank v. Earle (1839) 13 Pet. 519, 589; Story, Confl. Laws, 38. 

Mr. Wheaton says: 'All the effect which foreign laws can have in the territory of a state depends absolutely on the express or tacit consent of that state.' 'The express consent of a state to the application of foreign laws within its territory is given by acts passed by its legislative authority, or by treaties concluded with other states. Its tacit consent is manifested by the decisions of its judicial and administrative authorities, as well as by the writings of its publicists. There is no obligation recognized by legislators, public authorities, and publicists to regard foreign laws; but their application is admitted only from considerations of utility and the mutual convenience of states,-'ex comitate, ob reciprocam utilitatem." Wheat. Int. Law (8th Ed.) 78, 79. 'No sovereign is bound, unless by special compact, to execute within his dominions a judgment rendered by the tribunals of another state; and, if execution be sought by suit upon the judgment or otherwise, the tribunal in which the suit is brought, or from which execution is sought, is, on principle, at liberty to examine into the merits of such judgment, and to give effect to it or not, as may be found just and equitable. The general comity, utility, and convenience of nations have, however, established a usage among most civilized states, by which the final judgments of foreign courts of competent jurisdiction are reciprocally carried into execution, under certain regulations and restrictions, which differ in different countries.' Id. 147. 

Chancellor Kent says: 'The effect to be given to foreign judgments is altogether a matter of comity in cases where it is not regulated by treaty.' 2 Kent, Comm. (6th Ed.) 120. 

In order to appreciate the weight of the various authorities cited at the bar, it is important to distinguish different kinds of judgments. Every foreign judgment, of whatever nature, in order to be entitled to any effect, must have been rendered [159 U.S. 113, 167] by a court having jurisdiction of the cause, and upon regular proceedings, and due notice. In alluding to different kinds of judgments, therefore, such jurisdiction, proceedings, and notice will be assumed. It will also be assumed that they are untainted by fraud, the effect of which will be considered later. 

A judgment in rem, adjudicating the title to a ship or other movable property within the custody of the court, is treated as valid everywhere. As said by Chief Justice Marshall: 'The sentence of a competent court, proceeding in rem, is conclusive with respect to the thing itself, and operates as an absolute change of the property. By such sentence the right of the former owner is lost, and a complete title given to the person who claims under the decree. No court of co-ordinate jurisdiction can examine the sentence. The question, therefore, respecting its conformity to general or municipal law can never arise, for no co-ordinate tribunal is capable of making the inquiry.' Williams v. Armroyd, 7 Cranch, 423, 432. The most common illustrations of this are decrees of courts of admiralty and prize, which proceed upon principles of international law. Croudson v. Leonard, 4 Cranch, 434; Williams v. Armroyd, above cited; Ludlow v. Dale, 1 Johns. Cas. 16. But the same rule applies to judgments in rem under municipal law. Hudson v. Guestier, 4 Cranch, 293; Ennis v. Smith, 14 How. 400, 430; Wisconsin v. Pelican Ins. Co., 127 U.S. 265, 291, 8 S. Sup. Ct. 1370; Scott v. McNeal, 154 U.S. 34, 46, 14 S. Sup. Ct. 1108; Castrique v. Imrie, L. R. 4 H. L. 414; Monroe v. Douglas, 4 Sandf. Ch. 126. 

A judgment affecting the status of persons, such as a decree confirming or dissolving a marriage, is recognized as valid in every country, unless contrary to the policy of its own law. Cottington's Case, 2 Swanst. 326, note; Roach v. Garvan, 1 Ves. Sr. 157; Harvey v. Farnie, 8 App. Cas. 43; Cheely v. Clayton, 110 U.S. 701, 4 Sup. Ct. 328. It was of a foreign sentence of divorce that Lord Chancellor Nottingham, in the house of lords, in 1678, in Cottington's Case, above cited, said: 'It is against the law of nations not to give credit to the judgments and sentences of foreign countries till they be reversed by the law, [159 U.S. 113, 168] and according to the form, of those countries wherein they were given; for what right hath one kingdom to reverse the judgment of another? And how can we refuse to let a sentence take place till it be reversed? And what confusion would follow in Christendom, if they should serve us so abroad, and give no credit to our sentences!' 

Other judgments, not strictly in rem, under which a person has been compelled to pay money, are so far conclusive that the justice of the payment cannot be impeached in another country, so as to compel him to pay it again. For instance, a judgment in foreign attachment is conclusive, as between the parties, of the right to the property or money attached. Story, Confl. Laws (2d Ed.) 592a. And if, on the dissolution of a partnership, one partner promises to indemnify the other against the debts of the partnership, a judgment for such a debt, under which the latter has been compelled to pay it, is conclusive evidence of the debt in a suit by him to recover the amount upon the promise of indemnity. It was of such a judgment, and in such a suit, that Lord Nottingham said: 'Let the plaintiff receive back so much of the money brought into court as may be adequate to the sum paid on the sentence for custom, the justice whereof is not examinable here.' Gold v. Canham (1679) 2 Swanst. 325, 1 Ch. Cas. 311. See, also, Tarleton v. Tarleton, 4 Maule & S. 20; Konitzky v. Meyer, 49 N. Y. 571. 

Other foreign judgments which have been held conclusive of the matter adjudged were judgments discharging obligations contracted in the foreign country between citizens or residents thereof. Story, Confl. Laws, 330- 341; May v. Breed, 7 Cush. 15. Such was the case cited at the bar of Burroughs (or Burrows) v. Jamineau (or Jemino), Moseley, 1, 2 Strange, 733, 2 Eq. Cas. Abr. p. 525, pl. 7, 12 Vin. Abr. p. 87, pl. 9 Sel. Cas. Ch. 69, and 1 Dickens, 48. 

In that case bills of exchange drawn in London were negotiated, indorsed, and accepted at Leghorn, in Italy, by the law of which an acceptance became void if the drawer failed without leaving effects in the acceptor's hands. The acceptor, accordingly, having received advices that the drawer had failed [159 U.S. 113, 169] before the acceptances, brought a suit at Leghorn against the last indorsees, to be discharged of his acceptances, paid the money into court, and obtained a sentence there, by which the acceptances were vacated as against those indorsees, and all the indorsers and negotiators of the bills, and the money deposited was returned to him. Being afterwards sued at law in England by subsequent holders of the bills, he applied to the court of chancery, and obtained a perpetual injunction. Lord Chancellor King, as reported by Strange, 'was clearly of opinion that this cause was to be determined according to the local laws of the place where the bill was negotiated, and, the plaintiff's acceptance of the bill having been vacated and declared void by a court of competent jurisdiction, he thought that sentence was conclusive, and bound the court of chancery here'; as reported in Viner, that 'the court at Leghorn had jurisdiction of the thing and of the persons'; and, as reported by Mosely, that, though 'the last indorsees had the sole property of the bills, and were therefore made the only parties to the suit at Leghorn, yet the sentence made the acceptance void against the now defendants and all others.' It is doubtful, at the least, whether such a sentence was entitled to the effect given to it by Lord Chancellor King. See Novelli v. Rossi, 2 Barn. & Adol. 757; Castrique v. Imrie, L. R. 4 H. L. 414, 435; 2 Smith, Lead. Cas. (2d Ed.) 450. 

The remark of Lord Hardwicke, arguendo, as chief justice, in Boucher v. Lawson (1734) that 'the reason gone upon by Lord Chancellor King, in the case of Burroughs v. Jamineau, was certainly right, that where any court, whether foreign or domestic, that has the proper jurisdiction of the cases, makes a determination, it is conclusive to all other courts,' evidently had reference, as the context shows, to judgments of a court having jurisdiction of the thing, and did not touch the effect of an executory judgment for a debt. Cas. t. Hardw. 85, 89, Cunn. 144, 148. 

In former times, foreign decrees in admiralty in personam were executed, even by imprisonment of the defendant, by the court of admiralty in England, upon letters rogatory from the foreign sovereign, without a new suit. Its right to [159 U.S. 113, 170] do so was recognized by the court of king's bench in 1607 in a case of habeas corpus, cited by the plaintiffs, and reported as follows: 'If a man of Frizeland sues an Englishman in Frizeland before the governor there, and there recovers against him a certain sum, upon which the Englishman, not having sufficient to satisfy it, comes into England, upon which the governor sends his letters missive into England, omnes magistratus infra regnum Angliae rogans, to make execution of the said judgment, the judge of the admiralty may execute this judgment by imprisonment of the party, and he shall not be delivered by the common law; for this is by the law of nations that the justice of one nation should be aiding to the justice of another nation, and for one to execute the judgment of the other, and the law of England takes notice of this law, and the judge of the admiralty is the proper magistrate for this purpose, for he only hath the execution of the civil law within the realm. Weir's Case (Pasch. Term) 5 Jac. B. R. ( resolved upon a habeas corpus, and remanded).' 1 Rolle, Abr. p. 530, pl. 12; 6 Vin. Abr. p. 512, pl. 12. But the only question there raised or decided was of the power of the English court of admiralty, and not of the conclusiveness of the foreign sentence, and in later times the mode of enforcing a foreign decree in admiralty is by a new libel. See The City of Mecca, 5 Prob. Div. 28, 6 Prob. Div. 106. 

The extraterritorial effect of judgments in personam, at law, or in equity may differ, according to the parties to the cause. A judgment of that kind between two citizens or residents of the country, and thereby subject to the jurisdiction in which it is rendered, may be held conclusive as between them everywhere. So, if a foreigner invokes the jurisdiction by bringing an action against a citizen, both may be held bound by a judgment in favor of either; and if a citizen sues a foreigner, and judgment is rendered in favor of the latter, both may be held equally bound. Ricardo v. Garcias, 12 Clark & F. 368; The Griefswald, Swab. 430, 435; Barber v. Lamb, 8 C. B. (N. S.) 95; Lea v. Deakin, 11 Biss. 23, Fed. Cas. No. 8,154. 

The effect to which a judgment, purely executory, rendered [159 U.S. 113, 171] in favor of a citizen or resident of the country, in a suit there brought by him against a foreigner, may be entitled in an action thereon against the latter in his own country, as is the case now before us, presents a more difficult question, upon which there has been some diversity of opinion. 

Early in the last century it was settled in England that a foreign judgment on a debt was considered, not like a judgment of a domestic court of record, as a record or a specialty, a lawful consideration for which was conclusively presumed, but as a simple contract only. 

This clearly appears in Dupleix v. De Roven (1705), where one of two merchants in France recovered a judgment there against the other for a sum of money, which, not being paid, he brought a suit in chancery in England for a discovery of assets and satisfaction of the debt, and the defendant pleaded the statute of limitations of six years, and prevailed; Lord Keeper Cowper saying: 'Although the plaintiff obtained a judgment or sentence in France, yet here the debt must be considered as a debt by simple contract. The plaintiff can maintain no action here but an indebitatus assumpsit or an insimul computassent, so that the statute of limitations is pleadable in this case.' 2 Vern. 540. 

Several opinions of Lord Hardwicke define and illustrate the effect of foreign judgments, when sued on or pleaded in England. 

In Otway v. Ramsay (1736), in the king's bench, Lord Hardwicke treated it as worthy of consideration 'what credit is to be given by one court to the courts of another nation, proceeding both by the same rules of law,' and said: 'It is very desirable, in such case, that the judgment given in one kingdom should be considered as res judicata in another.' But it was held that debt would not lie in Ireland upon an English judgment, because 'Ireland must be considered as a provincial kingdom, part of the dominions of the crown of England, but no part of the realm,' and an action of debt on a judgment was local. 4 Barn. & C. 414-416, note, 14 Vin. Abr. p. 569, pl. 5, 2 Strange, 1090. 

A decision of Lord Hardwicke as chancellor was mentioned [159 U.S. 113, 172] in Walker v. Witter (1778) 1 Doug. 1, 6, by Lord Mansfield, who said: 'He recollected a case of a decree on the chancery side in one of the courts of great sessions in Wales, from which there was an appeal to the house of lords, and the decree affirmed there. Afterwards, a bill was filed in the court of chancery, on the foundation of the decree so affirmed, and Lord Hardwicke thought himself entitled to examine into the justice of the decision of the house of lords, because the original decree was in the court of Wales, whose decisions were clearly liable to be examined.' And in Galbraith v. Neville (1789) 1 Doug. 6, note, Mr. Justice Buller said: 'I have often heard Lord Mansfield repeat what was said by Lord Hardwicke in the case alluded to from Wales, and the ground of his lordship's opinion was this: When you call for my assistance to carry into effect the decision of some other tribunal, you shall not have it, if it appears that you are in the wrong; and it was on that account that he said he would examine into the propriety of the decree.' The case before Lord Hardwicke mentioned by Lord Mansfield would appear (notwithstanding the doubt of its authenticity expressed by Lord Kenyon in Galbraith v. Neville) to have been a suit to recover a legacy, briefly reported, with references to Lord Hardwicke's note book, and to the original record, as Morgan v. Morgan ( 1737-38) West. Ch. 181, 597, 1 Atk. 53, 408. 

In Gage v. Bulkeley (1744), briefly reported in 3 Atk. 215, cited by the plaintiffs, a plea of a foreign sentence in a commissary court in France was overruled by Lord Hardwicke, saying: 'It is the most proper case to stand for an answer, with liberty to except, that I ever met with.' His reasons are fully stated in two other reports of the case. According to one of them, at the opening of the argument he said: 'Can a sentence or judgment pronounced by a foreign jurisdiction be pleaded in this kingdom to a demand for the same thing in any court of justice here? I always thought it could not, because every sentence, having its authority from the sovereign in whose dominions it is given, cannot bind the jurisdiction of foreign courts, who own not the same authority, [159 U.S. 113, 173] and have a different sovereign, and are only bound by judicial sentence given under the same soverign power by which they themselves act.' 'But though a foreign sentence cannot be used by way of plea in the courts here, yet it may be taken advantage of in the way of evidence.' 'You cannot in this kingdom maintain debt upon judgment obtained for money in a foreign jurisdiction, but you may on assumpsit in nature of debt, upon a simple contract, and give the judgment in evidence, and have a verdict; so that the distinction seems to be, where such foreign sentence is used as a plea to bind the courts here as a judgment, and when it is made use of in evidence as binding the justice of the case only.' And afterwards, in giving his decision, he said: 'The first question is whether the subject- matter of the plea is good. The second is whether it is well pleaded. The first question depends upon this: Whether the sentence or judgment of a foreign court can be used by way of plea in a court of justice in England; and no authority, either at law or in equity, has been produced to show that it may be pleaded, and therefore I shall be very cautious how I establish such a precedent.' 'It is true such sentence is an evidence which may affect the right of this demand, when the cause comes to be heard; but, if it is no plea in a court of law to bind their jurisdiction, I do not see why it should be so here.' Ridg. t. Hardw. 263, 264, 270, 273. A similar report of his judgment is in 2 Ves. Sr. (Belt's Supp.) 409, 410. 

In Roach v. Garvan (1748), where an infant ward of the court of chancery had been married in France, by her guardian, to his son, before a French court, and the son 'petitioned for a decree for cohabitation with his wife, and to have some money out of the bank,' Lord Hardwicke said, as to the validity of the marriage: 'It has been argued to be valid, from being established by the sentence of a court in France having proper jurisdiction; and it is true that, if so, it is conclusive, whether in a foreign court or not, from the law of nations in such cases; otherwise, the rights of mankind would be very precarious and uncertain. But the question is whether this is a proper sentence, in a proper cause, and between proper [159 U.S. 113, 174] parties, of which it is impossible to judge without looking further into the proceedings; this being rather the execution of the sentence than the sentence itself.' And, after observing upon the competency of the French tribunal, and pointing out that restitution of conjugal rights was within the jurisdiction of the ecclesiastical court, and not of the court of chancery, he added: 'Much less will I order any money out of the bank to be given him.' 1 Ves. Sr. 157, 159. He thus clearly recognized the difference between admitting the effect of a foreign judgment as adjudicating the status of persons, and executing a foreign judgment by enforcing a claim for money. 

These decisions of Lord Hardwicke demonstrate that in his opinion, whenever the question was of giving effect to a foreign judgment for money, in a suit in England between the parties, it did not have the weight of a domestic judgment, and could not be considered as a bar, or as conclusive, but only as evidence of the same weight as a simple contract, and the propriety and justice of the judgment might be examined. 

In Sinclair v. Fraser (1771) the appellant, having as attorney in Jamaica made large advances for his constituent in Scotland, and having been superseded in office, brought an action before the supreme court of Jamaica, and, after appearance, obtained judgment against him, and afterwards brought an action against him in Scotland upon that judgment. The court of sessions betermined that the plaintiff was bound to prove before it the ground, nature, and extent of the demand on which the judgment in Jamaica was obtained, and therefore gave judgment against him. But the house of lords (in which, as remarked by one reporter, Lord Mansfield was then the presiding spirit, acting in concert with or for the lord chancellor in disposing of the Scotch appeals) 'ordered and declared that the judgment of the supreme court of Jamaica ought to be received as evidence prima facie of the debt, and that it lies upon the defendant to impeach the justice thereof, or to show the same to have been irregularly obtained'; and therefore reversed the judgment of the court of sessions. 2 Paton, 253, 6 Mor. Dict. 4542, and 1 Doug. 5, note. [159 U.S. 113, 175] Accordingly, in Crawford v. Witten (1773) a declaration in assumpsit, in an action in England upon a judgment recovered in the mayor's court of Calcutta, in Bengal, without showing the cause of action there, was held good on demurrer. Lord Mansfield considered the case perfectly clear. Mr. Justice Aston, according to one report, said: 'The declaration is sufficient. We are not to suppose it an unlawful debt;' and, according to another report: 'They admitted the assumpsit by their demurrer. When an action comes properly before any court, it must be determined by the laws which govern the country in which the action accrued.' And Mr. Justice Ashurst said: 'I have often known assumpsit brought on judgments in foreign courts. The judgment is a sufficient consideration to support the implied promise.' Loft, 154; s. c., nom. Crawford v. Whittal, 1 Doug. 4, note. 

In Walker v. Witter (1778) an action of debt was brought in England upon a judgment recovered in Jamacia. The defendant pleaded nil debet and nul tiel record. Judgment was given for the plaintiff, Lord Mansfield saying: 'The plea of nul tiel record was improper. Though the plaintiffs had called the judgment a record, yet, by the additional words in the declaration, it was clear they did not mean that sort of record to which implicit faith is given by the courts of Westminster hall. They had not misled the court nor the defendant, for they spoke of it as a court of record in Jamaica. The question was brought to a narrow point, for it was admitted on the part of the defendant that indebitatus assumpsit would have lain, and on the part of the plaintiff that the judgment was only prima facie evidence of the debt. That being so, the judgment was not a specialty, but the debt only a simple contract debt, for assumpsit will not lie on a specialty. The difficulty in the case had arisen from not fixing accurately what a court of record is in the eye of the law. That description is confined properly to certain courts in England, and their judgments cannot be controverted. Foreign courts, and courts in England not of record, have not that privilege, nor the courts in Wales, etc. But the doctrine in the case of Sinclair v. Fraser was unquestionable. Foreign judgments are [159 U.S. 113, 176] a ground of action everywhere, but they are examinable.' Justices Willes, Ashurst, and Buller concurred; the two latter saying that wherever indebitatus assumpsit will lie, debt will also lie. 1 Doug. 1, 5, 6. 

In Herbert v. Cook (1782), again, in an action of debt upon a judgment of an inferior English court, not a court of record, Lord Mansfield said that it was 'like a foreign judgment, and not conclusive evidence of the debt.' Willes, 36, note. 

In Galbraith v. Neville (1789), upon a motion for a new trial after verdict for the plaintiff, in an action of debt on a judgment of the supreme court of Jamaica, Lord Kenyon expressed 'very serious doubts concerning the doctrine laid down in Walker v. Witter, that foreign judgments are not binding on the parties here.' But Mr. Justice Buller said: 'The doctrine which was laid down in Sinclair v. Fraser has always been considered as the true line ever since; namely, that the foreign judgment shall be prima facie evidence of the debt, and conclusive till it be impeached by the other party.' 'As to actions of this sort, see how far the court could go, if what was said in Walker v. Witter were departed from. It was there held that the foreign judgment was only to be taken to be right prima facie; that is, we will allow the same force to a foreign judgment that we do to those of our own courts not of record. But if the matter were carried further, we should give them more credit; we should give them equal force with those of courts of record here. Now a foreign judgment has never been considered as a record. It cannot be declared on as such and a plea of nul tiel record, in such a case, is a mere nullity. How, then, can it have the same obligatory force? In short, the result is this: that it is prima facie evidence of the justice of the demand in an action of assumpsit, having no more credit than is given to every species of written agreement, viz. that it shall be considered as good till it is impeached.' 1 Doug. 6, note. And the court afterwards unanimously refused the new trial, because, 'without entering into the question how far a foreign judgment was impeachable, it was at all events clear that it was prima facie evidence of the debt; and they were of opinion [159 U.S. 113, 177] that no evidence had been adduced to impeach this.' 5 East, 475, note. 

In Messin v. Massareene (1791) the plaintiff, having obtained a judgment against the defendants in a French court, brought an action of assumpsit upon it in England, and, the defendants having suffered a default, moved for a reference to a master, and for a final judgment on his report, without executing a writ of inquiry. The motion was denied, Lord Kenyon saying: 'This is an attempt to carry the rule further than has yet been done, and, as there is no instance of the kind, I am not disposed to make a precedent for it;' and Mr. Justice Buller saying: 'Though debt will lie here on a foreign judgment, the defendant may go into the consideration of it.' 4 Term R. 493. 

In Bayley v. Edwards (1792) the judicial committee of the privy council, upon appeal from Jamaica, held that a suit in equity pending in England was not a good plea in bar to a subsequent bill in Jamaica for the same matter; and Lord Camden said: 'In Gage v. Bulkeley [evidently referring to the full report in Ridgeway, above quoted, which had been cited by counsel] Lord Hardwicke's reasons go a great way to show the true effect of foreign sentences in this country, and all the cases show that foreign sentences are not conclusive bars here, but only evidence of the demand.' 3 Swanst. 703, 708, 710. 

In Phillips v. Hunter (1795) the house of lords, in accordance with the opinion of the majority of the judges consulted, and against that of Chief Justice Eyre, decided that a creditor of an English bankrupt, who had obtained payment of his debt by foreign attachment in Pennsylvania, was liable to an action for the money by the assignees in bankruptcy in England. But it was agreed, on all hands, that the judgment in Pennsylvania and payment under it were conclusive as between the garnishee and the plaintiff in that suit, and the distinction between the effect of a foreign judgment which vests title, and of one which only declares that a certain sum of money is due, was clearly stated by Chief Justice Eyre, as follows: [159 U.S. 113, 178] 'This judgment against the garnishee in the court of Pennsylvania was recovered properly or improperly. If, notwithstanding the bankruptcy, the debt remained liable to an attachment according to the laws of that country, the judgment was proper; if, according to the laws of that country, the property in the debt was divested out of the bankrupt debtor, and vested in his assignees, the judgment was improper. But this was a question to be decided, in the cause instituted in Pennsylvania, by the courts of that country, and not by us. We cannot examine their judgment, and, if we could, we have not the means of doing it in this case. It is not stated upon this record, nor can we take notice, what the law of Pennsylvania is upon this subject. If we had the means, we could not examine a judgment of a court in a foreign state, brought before us in this manner. 

'It is in one way only that the sentence or judgment of a court of a foreign state is examinable in our courts, and that is when the party who claims the benefit of it applies to our courts to enforce it. When it is thus voluntarily submitted to our jurisdiction, we treat it, not as obligatory to the extent to which it would be obligatory, perhaps, in the country in which it was pronounced, nor as obligatory to the extent to which, by our law, sentences and judgments are obligatory, not as conclusive, but as matter in pais, as consideration prima facie sufficient to raise a promise. We examine it as we do all other considerations or promises, and for that purpose we receive evidence of what the law of the foreign state is, and whether the judgment is warranted by that law.' 2 H. Bl. 402, 409, 410.

In Wright v. Simpson (1802) Lord Chancellor Eldon said: 'Natural law requires the courts of this country to give credit to those of another for the inclination and power to do justice, but not if that presumption is proved to be ill founded in that transaction which is the subject of it; and if it appears in evidence that persons suing under similar circumstances neither had met, nor could meet, with justice, that fact cannot be immaterial as an answer to the presumption.' 6 Ves. 714, 730. [159 U.S. 113, 179] Under Lord Ellenborough, the distinction between a suit on a foreign judgment in favor of the plaintiff against the defendant, and a suit to recover money which the plaintiff had been compelled to pay under a judgment abroad, was clearly maintained. 

In Buchanan v. Rucker (1808), in assumpsit upon a judgment rendered in the Island of Tobago, the defendant pleaded non assumpsit, and prevailed, because it appeared that he was not a resident of the island, and was neither personally served with process nor came in to defend, and the only notice was, according to the practice of the court, by nailing up a copy of the declaration at the courthouse door. It was argued that 'the presumption was in favor of a foreign judgment, as well as of a judgment obtained in one of the courts of this country'; to which Lord Ellenborough answered: 'That may be so, if the judgment appears, on the face of it, consistent with reason and justice; but it is contrary to the first principles of reason and justice that, either in civil or criminal proceedings, a man should be condemned before he is heard.' 'There might be such glaring injustice on the face of a foreign judgment, or it might have a vice rendering it so ludicrous, that it could not raise an assumpsit, and, if submitted to the jurisdiction of the courts of this country, could not be enforced.' 1 Camp. 63, 66, 67. A motion for a new trial was denied. 9 East, 192. And see Sadler v. Robins (1808) 1 Camp. 253, 256. 

In Hall v. Odber (1809), in assumpsit upon a judgment obtained in Canada, with other counts on the original debt, Lord Ellenborough and Justices Grose, Le Blanc, and Bayley agreed that a foreign judgment was not to be considered as having the same force as a domestic judgment, but only that of a simple contract between the parties, and did not merge the original cause of action, but was only evidence of the debt; and therefore assumpsit would lie, either upon the judgment or upon the original cause of action. 11 East, 118. 

In Tarleton v. Tarleton (1815), on the other hand, the action was brought upon a covenant of indemnity in an agreement for dissolution of a partnership to recover a sum which the [159 U.S. 113, 180] plaintiff had been compelled to pay under a decision in a suit between the parties in the Island of Grenada. Such was the case of which Lord Ellenborough, affirming his own ruling at the trial, said: 'I thought that I did not sit at nisi prius to try a writ of error in this case upon the proceedings in the court abroad. The defendant had notice of the proceedings, and should have appeared, and made his defense. The plaintiff, by this neglect, has been obliged to pay the money in order to avoid a sequestration.' The distinction was clearly brought out by Mr. Justice Bayley, who said: 'As between the parties to the suit, the justice of it might be again litigated; but as against a stranger it cannot.' 4 Maule & S. 20, 22, 23. 

In Harris v. Saunders (1825), Chief Justice Abbott (afterwards Lord Tenterden) and his associates, upon the authority of Otway v. Ramsay, above cited, held that, even since the Act of Union of 39 & 40 Geo. III. c. 67, assumpsit would lie in England upon a judgment recovered in Ireland, because such a judgment could not be considered a specialty debt in England. 4 Barn. & C. 411, 6 Dowl. & R. 471. 

The English cases above referred to have been stated with the more particularity and detail, because they directly bear upon the question, what was the English law, being then our own law, before the Declaration of Independence? They demonstrate that by that law, as generally understood, and as declared by Hardwicke, Mansfield, Buller, Camden, Eyre, and Ellenborough, and doubted by Kenyon only, a judgment recovered in a foreign country for a sum of money, when sued upon in England, was only prima facie evidence of the demand, and subject to be examined and impeached. The law of England since it has become to us a foreign country will be considered afterwards. 

The law upon this subject as understood in the United States at the time of their separation from the mother country was clearly set forth by Chief Justice Parsons, speaking for the supreme judicial court of Massachusetts, in 1813, and by Mr. Justice Story in his Commentaries on the Constitution of the United States, published in 1833. Both those [159 U.S. 113, 181] eminent jurists declared that by the law of England the general rule was that foreign judgments were only prima facie evidence of the matter which they purported to decide; and that by the common law, before the American Revolution, all the courts of the several colonies and states were deemed foreign to each other, and consequently judgments rendered by any one of them were considered as foreign judgments, and their merits re-examinable in another colony, not only as to the jurisdiction of the court which pronounced them, but also as to the merits of the controversy, to the extent to which they were understood to be re-examinable in England. And they noted that, in order to remove that inconvenience, statutes had been passed in Massachusetts, and in some of the other colonies, by which judgments rendered by a court of competent jurisdiction in a neighboring colony could not be impeached. Bissell v. Briggs, 9 Mass. 462, 464, 465; St. Mass. 1773-74, c. 16; 5 Prov. Laws, 323, 369; Story, Const. (1st Ed .) 1301, 1302; Id. (4th Ed.) 1306, 1307. 

It was because of that condition of the law, as between the American colonies and states, that the United States, at the very beginning of their existence as a nation, ordained that full faith and credit should be given to the judgments of one of the states of the Union in the courts of another of those states. 

By the articles of confederation of 1777 (article 4, 3), 'full faith and credit shall be given, in each of these states, to the records, acts and judicial proceedings of the courts and magistrates of every other state.' 1 Stat. 4. By the constitution of the United States (article 4, 1), 'full faith and credit shall be given in each state to the public acts, records and judicial proceedings of every other state; and the congress may by general laws prescribe the manner in which such acts, records and proceedings shall be proved, and the effect thereof.' And the first congress of the United States under the constitution, after prescribing the manner in which the records and judicial proceedings of the courts of any state should be authenticated and proved, enacted that 'the said records and judicial proceedings authenticated as aforesaid, shall have [159 U.S. 113, 182] such faith and credit given to them in every court within the United States, as they have by law or usage in the courts of the state from whence the said records are or shall be taken.' Act May 26, 1790, c. 11 (1 Stat. 122); Rev. St. 905. 

The effect of these provisions of the constitution and laws of the United States was at first a subject of diverse opinions, not only in the courts of the several states, but also in the circuit courts of the United States; Mr. Justice Cushing, Mr. Justice Wilson, and Mr. Justice Washington holding that judgments of the courts of a state had the same effect throughout the Union as within that state; but Chief Justice Marshall (if accurately reported) being of opinion that they were not entitled to conclusive effect, and that their consideration might be impeached. Armstrong v. Carson (1794) 2 Dall. 302, Fed. Cas. No. 543; Green v. Sarmiento (1811) 3 Wash. C. C. 17, 21, Pet. C. C. 74, 78, and Fed. Cas. No. 5,760; Peck v. Williamson (reported as in November, 1813, apparently a mistake for 1812), 1 Car. Law Repos. 53. 

The decisions of this court have clearly recognized that judgments of a foreign state are prima facie evidence only, and that, but for these constitutional and legislative provisions, judgments of a state of the Union, when sued upon in another state, would have no greater effect. 

In Croudson v. Leonard (1808), in which this court held that the sentence of a foreign court of admiralty in rem, condemning a vessel for breach of blockade, was conclusive evidence of that fact in an action on a policy of insurance, Mr. Justice Washington, after speaking of the conclusiveness of domestic judgments generally, said: 'The judgment of a foreign court is equally conclusive, except in the single instance where the party claiming the benefit of it applies to the courts in England to enforce it, in which case only the judgment is prima facie evidence. But it is to be remarked that in such a case the judgment is no more conclusive as to the right it establishes than as to the fact it decides.' 4 Cranch, 434, 442. 

In Mills v. Duryee (1813), in which it was established that by virtue of the constitution and laws of the United States the judgment of a court of one of the states was conclusive [159 U.S. 113, 183] evidence, in every court within the United States, of the matter adjudged, and therefore nul tiel record, and not nil debet, was a proper plea to an action brought in a court of the United States in the District of Columbia upon a judgment recovered in a court of the state of New York, this court, speaking by Mr. Justice Story, said: 'The pleadings in an action are governed by the dignity of the instrument on which it is founded. If it be a record conclusive, between the parties, it cannot be denied but by the plea of nul tiel record; and when congress gave the effect of a record to the judgment it gave all the collateral consequences.' 'Were the construction contended for by the plaintiff in error to prevail, that judgments of the state courts ought to be considered prima facie evidence only, this clause in the constitution would be utterly unimportant and illusory. The common law would give such judgments precisely the same effect.' 7 Cranch, 481, 484, 485. 

In Hampton v. McConnell (1818) the point decided in Mills v. Duryee was again adjudged, without further discussion, in an opinion delivered by Chief Justice Marshall. 3 Wheat. 234. 

The obiter dictum of Mr. Justice Livingston in Hopkins v. Lee (1821) 6 Wheat. 109, 114, repeated by Mr. Justice Daniel in Pennington v. Gibson ( 1853) 16 How. 65, 78, as to the general effect of foreign judgments, has no important bearing upon the case before us. 

In McElmoyle v. Cohen (1839), Mr. Justice Wayne, discussing the effect of the act of congress of 1790, said that 'the adjudications of the English courts have now established the rule to be that foreign judgments are prima facie evidence of the right and matter they purport to decide.' 13 Pet. 312, 325. 

In D'Arcy v. Ketchum (1850), in which this court held that the provisions of the constitution and laws of the United States gave no effect in one state to judgments rendered in another state by a court having no jurisdiction of the cause or of the parties, Mr. Justice Catron said: 'In construing the act of 1790, the law as it stood when the act was passed [159 U.S. 113, 184] must enter into that construction; so that the existing defect in the old law may be seen, and its remedy by the act of congress comprehended. Now, it was most reasonable, on general principles of comity and justice, that among states and their citizens, united as ours are, judgments rendered in one should bind citizens of other states, where defendants had been served with process, or voluntarily made defense. As these judgments, however, were only prima facie evidence, and subject to be inquired into by plea, when sued on in another state, congress saw proper to remedy the evil, and to provide that such inquiry and double defense should not be allowed. To this extent, it is declared in the case of Mills v. Duryee, congress has gone in altering the old rule.' 11 How. 165, 175, 176. 

In Christmas v. Russell (1866), in which this court decided that, because of the constitution and laws, of the United States, a judgment of a court of one state of the Union, when sued upon in a court of another, could not be shown to have been procured by fraud, Mr. Justice Clifford, in delivering the opinion, after stating that under the rules of the common law a domestic judgment, rendered in a court of competent jurisdiction, could not be collaterally impeached or called in question, said: 'Common-law rules placed foreign judgments upon a different footing, and those rules remain, as a general remark, unchanged to the present time. Under these rules, a foreign judgment was prima facie evidence of the debt, and it was open to examination, not only to show that the court in which it was rendered had no jurisdiction of the subject-matter, but also to show that the judgment was fraudulently obtained.' 5 Wall. 290, 304. 

In Bischoff v. Wethered (1869), in an action on an English judgment, rendered without notice to the defendant, other than by service on him in this country, this court, speaking by Mr. Justice Bradley, held that the proceeding in England 'was wholly without jurisdiction of the person, and whatever validity it may have in England, by virtue of statute law, against property of the defendant there situate, it can have no validity here, even of a prima facie character.' 9 Wall. 812, 814. [159 U.S. 113, 185] In Hanley v. Donoghue (1885) 116 U.S. 1, 4, 6 S. Sup. Ct. 242, and in Wisconsin v. Pelican Ins. Co. (1888) 127 U.S. 265, 292, 8 S. Sup. Ct. 1370, it was said that judgments recovered in one state of the Union, when proved in the courts of another, differed from judgments recovered in a foreign country in no other respect than in not being re-examinable on their merits, nor impeachable for fraud in obtaining them, if rendered by a court having jurisdiction of the cause and of the parties. 

But neither in those cases nor in any other has this court hitherto been called upon to determine how far foreign judgments may be re-examined upon their merits, or be impeached for fraud in obtaining them. 

In the courts of the several states it was long recognized and assumed as undoubted and indisputable that by our law, as by the law of England, foreign judgments for debts were not conclusive, but only prima facie evidence of the matter adjudged. Some of the cases are collected in the margin. 1 

In the leading case of Bissell v. Briggs, above cited, Chief Justice Parsons said: 'A foreign judgment may be produced here by a party to it, either to justify himself by the execution of that judgment in the country in which it was rendered, or to obtain the execution of it from our courts.' 'If the foreign court rendering the judgment had jurisdiction of the cause, yet the courts here will not execute the judgment, without first [159 U.S. 113, 186] allowing an inquiry into its merits. The judgment of a foreign court, therefore, is by our laws considered only as presumptive evidence of a debt, or as prima facie evidence of a sufficient consideration of a promise, where such court had jurisdiction of the cause; and, if an action of debt be sued on any such judgment, nil debts is the general issue; or, if it be made the consideration of a promise, the general issue is non assumpsit. On these issues the defendant may impeach the justice of the judgment, by evidence relative to that point. On these issues the defendant may also, by proper evidence, prove that the judgment was rendered by a foreign court, which had no jurisdiction; and, if his evidence be sufficient for this purpose, he has no occasion to impeach the justice of the judgment.' 9 Mass. 463, 464. 

In a less known case, decided in 1815, but not published until 1879, the reasons for this view were forcibly stated by Chief Justice Jeremiah Smith, speaking for the supreme court of New Hampshire, as follows: 

'The respect which is due to judgments, sentences, and decrees of courts in a foreign state, by the law of nations, seems to be the same which is due to those of our own courts. Hence the decree of an admiralty court abroad is equally conclusive with decrees of our admiralty courts. Indeed, both courts proceed by the same rule, are governed by the same law,- the maritime law of nations (Coll. Jurid. 100), which is the universal law of nations, except where treaties alter it.

'The same comity is not extended to judgments or decrees which may be founded on the municipal laws of the state in which they are pronounced. Independent states do not choose to adopt such decisions without examination. These laws and regulations may be unjust, partial to citizens, and against foreigners. They may operate injustice to our citizens, whom we are bound to protect. They may be, and the decisions of courts founded on them, just cause of complaint against the supreme power of the state where rendered. To adopt them is not merely saying that the courts have decided correctly on the law, but it is approbating the law itself. Wherever, then, the court may have proceeded on municipal [159 U.S. 113, 187] law, the rule is that the judgments are not conclusive evidence of debt, but prima facie evidence only. The proceedings have not the conclusive quality which is annexed to the records or proceedings of our own courts, where we approve both of the rule and of the judges who interpret and apply it. A foreign judgment may be impeached. Defendant may show that it is unjust, or that it was irregularly or unduly obtained. Doug. 5, note.' Bryant v. Ela, Smith (N. H.) 396, 404.

From this review of the authorities, it clearly appears that, at the time of the separation of this country from England, the general rule was fully established that foreign judgments in personam were prima facie evidence only, and not conclusive of the merits of the controversy between the parties. But the extent and limits of the application of that rule do not appear to have been much discussed, or defined with any approach to exactness, in England or America, until the matter was taken up by Chancellor Kent and by Mr. Justice Story. 

In Taylor v. Bryden (1811), an action of assumpsit, brought in the supreme court of the state of New York, on a judgment obtained in the state of Maryland against the defendant, as indorser of a bill of exchange, and which was treated as a foreign judgment, so far as concerned its effect in New York (the decision of this court to the contrary in Mills v. Duryee, 7 Cranch, 481, not having yet been made), Chief Justice Kent said: 'The judgment in Maryland is presumptive evidence of a just demand; and it was incumbent upon the defendant, if he would obstruct the execution of the judgment here, to show, by positive proof, that it was irregularly or unduly obtained.' 'To try over again, as of course, every matter of fact which had been duly decided by a competent tribunal, would be disregarding the comity which we justly owe to the courts of other states, and would be carrying the doctrine of re-examination to an oppressive extent. It would be the same as granting a new trial in every case, and upon every question of fact. Suppose a recovery in another state, or in any foreign court, in an action for a [159 U.S. 113, 188] tort, as for an assault and battery, false imprisonment, slander, etc., and the defendant was duly summoned and appeared, and made his defense, and the trial was conducted orderly and properly, according to the rules of a civilized jurisprudence, is every such case to be tried again here on the merits? I much doubt whether the rule can ever go to this length. The general language of the books is that the defendant must impeach the judgment by showing affirmatively that it was unjust by being irregularly or unfairly procured.' But the case was decided upon the ground that the defendant had done no more than raise a doubt of the correctness of the judgment sued on. 8 Johns. 173, 177, 178. 

Chancellor Kent, afterwards, treating of the same subject in the first edition of his Commentaries (1827), put the right to impeach a foreign judgment somewhat more broadly, saying: 'No sovereign is obliged to execute, within his dominion, a sentence rendered out of it; and, if execution be sought by a suit upon the judgment or otherwise, he is at liberty, in his courts of justice, to examine into the merits of such judgment [for the effect to be given to foreign judgments is altogether a matter of comity, in cases where it is not regulated by treaty]. In the former case [of a suit to enforce a foreign judgment] the rule is that the foreign judgment is to be received, in the first instance, as prima facie evidence of the debt; and it lies on the defendant to impeach the justice of it, or to show that it was irregularly and unduly obtained. This was the principle declared and settled by the house of lords in 1771, in the case of Sinclair v. Fraser, upon an appeal from the court of session in Scotland.' In the second edition (1832) he inserted the passages above printed in brackets; and in a note to the fourth edition (1840), after citing recent conflicting opinions in Great Britain, and referring to Mr. Justice Story's reasoning in his Commentaries on the Conflict of Laws ( section 607) in favor of the conclusiveness of foreign judgments, he added: 'And that is certainly the more convenient and the safest rule, and the most consistent with sound principle, except in cases in which the court which pronounced the judgment has not due jurisdiction of the case, or of the [159 U.S. 113, 189] defendant, or the proceeding was in fraud, or founded in palpable mistake or irregularity, or bad by the law of the rei judicatae; and in all such cases the justice of the judgment ought to be impeached.' 2 Kent, Comm. ( 1st Ed.) 102; Id. (later Eds.) 120. 

Mr. Justice Story, in his Commentaries on the Conflict of Laws, first published in 1834, after reviewing many English authorities, said: 'The present inclination of the English courts seems to be to sustain the conclusiveness of foreign judgments,'-to which, in the second edition, in 1841, he added: 'Although, certainly, there yet remains no inconsiderable diversity of opinion among the learned judges of the different tribunals.' Section 606. 

He then proceeded to state his own view of the subject, on principle, saying: 'It is, indeed, very difficult to perceive what could be done if a different doctrine were maintainable to the full extent of opening all the evidence and merits of the cause anew on a suit upon the foreign judgment. Some of the witnesses may be since dead; some of the vouchers may be lost or destroyed. The merits of the cause, as formerly before the court upon the whole evidence, may have been decidedly in favor of the judgment; upon a partial possession of the original evidence, they may now appear otherwise. Suppose a case purely sounding in damages, such as an action for an assault, for slander, for conversion of property, for a malicious prosecution, or for a criminal conversation; is the defendant to be at liberty to retry the whole merits, and to make out, if he can, a new case upon new evidence? Or is the court to review the former decision, like a court of appeal, upon the old evidence? In a case of covenant, or of debt, or of a breach of contract, are all the circumstances to be re-examined anew? If they are, by what laws and rules of evidence and principles of justice is the validity of the original judgment to be tried? Is the court to open the judgment, and to proceed ex aequo et bono? Or is it to administer strict law, and stand to the doctrines of the local administration of justice? Is it to act upon the rules of evidence acknowledged in its own jurisprudence, or upon those of the foreign jurisprudence? These and many more questions might be put to [159 U.S. 113, 190] show the intrinsic difficulties of the subject. Indeed, the rule that the judgment is to be prima facie evidence for the plaintiff would be a mere delusion if the defendant might still question it by opening all or any of the original merits on his side; for, under such circumstances, it would be equivalent to granting a new trial. It is easy to understand that the defendant may be at liberty to impeach the original justice of the judgment by showing that the court had no jurisdiction, or that he never had any notice of the suit, or that it was procured by fraud, or that upon its face it is founded in mistake, or that it is irregular and bad by the local law, fori rei judicatae. To such an extent the doctrine is intelligible and practicable. Beyond this, the right to impugn the judgment is in legal effect the right to retry the merits of the original cause at large, and to put the defendant upon proving those merits.' Section 607. 

He then observed: 'The general doctrine maintained in the American courts in relation to foreign judgments certainly is that they are prima facie evidence, but that they are impeachable. But how far and to what extent this doctrine is to be carried does not seem to be definitely settled. It has been declared that the jurisdiction of the court, and its power over the parties and the things in controversy, may be inquired into; and that the judgment may be impeached for fraud. Beyond this no definite lines have as yet been drawn.' Section 608. 

After stating the effect of the constitution of the United States, and referring to the opinions of some foreign jurists, and to the law of France, which allows the merits of foreign judgments to be examined, Mr. Justice Story concluded his treatment of the subject as follows: 'It is difficult to ascertain what the prevailing rule is in regard to foreign judgments in some of the other nations of continental Europe,-whether they are deemed conclusive evidence, or only prima facie evidence. Holland seems at all times, upon the general principle of reciprocity, to have given great weight to foreign judgments and in many cases, if not in all cases, to have given to them a weight equal to that given to domestic judgments, wherever the like rule of reciprocity with regard to Dutch [159 U.S. 113, 191] judgments has been adopted by the foreign country whose judgment is brought under review. This is certainly a very reasonable rule, and may perhaps hereafter work itself firmly into the structure of international jurisprudence.' Section 618. 

In Bradstreet v. Insurance Co. (1839), in the circuit court of the United States for the district of Massachusetts, Mr. Justice Story said: 'If a civilized nation seeks to have the sentences of its own courts held of any validity elsewhere, they ought to have a just regard to the rights and usages of other civilized nations, and the principles of public and national law in the administration of justice.' 3 Sumn. 600, 608, 609, Fed. Cas. No. 1,793. 

In Burnham v. Webster (1845), in an action of assumpsit upon a promissory note, brought in the circuit court of the United States for the district of Maine, the defendant pleaded a former judgment in the province of New Brunswick in his favor in an action there brought by the plaintiff. The plaintiff replied that the note was withdrawn from that suit, by consent of parties and leave of the court, before verdict and judgment; and the defendant demurred to the replication. Judge Ware, in overruling the demurrer, said: 'Whatever difference of opinion there may be as to the binding force of foreign judgments, all agree that they are not entitled to the same authority as the judgments of domestic courts of general jurisdiction. They are but evidence of what they purport to decide, and liable to be controlled by counter evidence, and do not, like domestic judgments, import absolute verity, and remain incontrovertible and conclusive until reversed.' And he added that, if the question stood entirely clear from authority, he should be of opinion that the plaintiff could not be allowed to deny the validity of the proceedings of a court whose authority he had invoked. 2 Ware, 236, 239, 241, Fed. Cas. No. 2,178. 

At a subsequent trial of that case before a jury (1846; 1 Woodb. & M. 172, Fed. Cas. No. 2,179), the defendant proved the judgment in New Brunswick. The plaintiff then offered to prove the facts stated in his replication, and that any entry on the record of the judgment in New Brunswick concerning this note was therefore by mistake or inadventure. This evidence was [159 U.S. 113, 192] excluded, and a verdict taken for the plaintiff, subject to the opinion of the court. Mr. Justice Woodbury, in granting a new trial, delivered a thoughtful and discriminating opinion upon the effect of foreign judgments, from which the following passages are taken: 

'They do, like domestic ones, operate conclusively, ex proprio vigore, within the governments in which they are rendered, but not elsewhere. When offered and considered elsewhere, they are, ex comitate, treated with respect, according to the nature of the judgment, and the character of the tribunal which rendered it, and the reciprocal mode, if any, in which that government treats our judgments, and according to the party offering it, whether having sought or assented to it voluntarily or not, so as to give it in some degree the force of a contract, and hence to be respected elsewhere by analogy according to the lex loci contractus. With these views I would go to the whole extent of the cases decided by Lords Mansfield and Buller; and where the foreign judgment is not in rem, as it is in admiralty, having the subject-matter before the court, and acting on that rather than the parties, I would consider it only prima facie evidence as between the parties to it.' 1 Woodb. & M. 175, Fed. Cas. No. 2, 179.

'By returning to that rule, we are enabled to give parties, at times, most needed and most substantial relief, such as in judgments abroad against them without notice, or without a hearing on the merits, or by accident or mistake of facts, as here, or on rules of evidence and rules of law they never assented to, being foreigners and their contracts made elsewhere, but happening to be traveling through a foreign jurisdiction, and being compelled in invitum to litigate there.' 1 Woodb. & M. 177, Fed. Cas. No. 2,179.

'Nor would I permit the prima facie force of the foreign judgment to go far if the court was one of a barbarous or semibarbarous government, and acting on no established principles of civilized jurisprudence, and not resorted to willingly by both parties, or both not inhabitants and citizens of the country. Nor can much comity be asked for the judgments of another nation, which, like France, pays no respect to those of other countries, except, as before remarked, on the principle of the parties belonging there or assenting to a trial there.' 1 Woodb. & M. 179, Fed. Cas. No. 2,179. [159 U.S. 113, 193] 'On the other hand, by considering a judgment abroad as only prima facie valid, I would not allow the plaintiff abroad, who had sought it there, to avoid it, unless for accident or mistake, as here, because, in other respects, having been sought there by him voluntarily, it does not lie in his mouth to complain of it. Nor would I in any case permit the whole merits of the judgment recovered abroad to be put in evidence as a matter of course; but, being prima facie correct, the party impugning it, and desiring a hearing of its merits, must show first, specifically, some objection to the judgment's reaching the merits, and tending to prove they had not been acted on; or [as?] by showing there was no jurisdiction in the court, or no notice, or some accident or mistake, or fraud, which prevented a full defense, and has entered into the judgment; or that the court either did not decide at all on the merits, or was a tribunal not acting in conformity to any set of legal principles, and was not willingly recognized by the party as suitable for adjudicating on the merits. After matters like these are proved, I can see no danger, but rather great safety, in the administration of justice, in permitting, to every party before us, at least one fair opportunity to have the merits of his case fully considered, and one fair adjudication upon them, before he is estopped forever.' 1 Woodb. & M. 180, Fed. Cas. No. 2,179.

In De Brimont v. Penniman (1873), in the circuit court of the United States for the Southern district of New York, Judge Woodruff said: 'The principle on which foreign judgments receive any recognition from our courts is one of comity. It does not require, but rather forbids, it where such a recognition works a direct violation of the policy of our laws, and does violence to what we deem the rights of our citizens.' And he declined to maintain an action against a citizen of the United States, whose daughter had been married in France to a French citizen, upon a decree of a French court requiring the defendant, then resident in France, and duly served with process there, to pay an annuity to his son-in-law. 10 Blatchf. 436, 441, Fed. Cas. No. 3,715. 

Mr. Justice Story and Chancellor Kent, as appears by the passages above quoted from their Commentaries, concurred in [159 U.S. 113, 194] the opinion that, in a suit upon a foreign judgment, the whole merits of the case could not, as matter of course, be re-examined anew, but that the defendant was at liberty to impeach the judgment, not only by showing that the court had no jurisdiction of the case or of the defendant, but also by showing that it was procured by fraud, or was founded on clear mistake or irregularity, or was bad by the law of the place where it was rendered. Story, Confl. Laws, 607; 2 Kent, Comm. (6th Ed.) 120. 

The word 'mistake' was evidently used by Story and Kent, in this connection, not in its wider meaning of error in judgment, whether upon the law or upon the facts, but in the stricter sense of misapprehension or oversight, and as equivalent to what, in Burnham v. Webster, before cited, Mr. Justice Woodbury spoke of as 'some objection to the judgment's reaching the merits, and tending to prove that they had not been acted on,' 'some accident or mistake,' or 'that the court did not decide at all on the merits.' 1 Woodb. & M. 180, Fed. Cas. No. 2,179. 

The suggestion that a foreign judgment might be impeached for error in law of the country in which it was rendered is hardly consistent with the statement of Chief Justice Marshall, when, speaking of the disposition of this court to adopt the construction given to the laws of a state by its own courts, he said: 'This course is founded on the principle, supposed to be universally recognized, that the judicial department of every government, where such department exists, is the appropriate organ for construing the legislative acts of that government. Thus, no court in the universe which professed to be governed by principle would, we presume, undertake to say that the courts of Great Britain or of France or of any other nation had misunderstood their own statutes, and therefore erect itself into a tribunal which should correct such misunderstanding. We receive the construction given by the courts of the nation as the true sense of the law, and feel ourselves no more at liberty to depart from that construction than to depart from the words of the statute.' Elmendorf v. Taylor (1825) 10 Wheat. 152, 159, 160. 

In recent times, foreign judgments rendered within the dominions [159 U.S. 113, 195] of the English crown, and under the law of England, after a trial on the merits, and no want of jurisdiction and no fraud or mistake being shown or offered to be shown, have been treated as conclusive by the highest courts of New York, Maine, and Illinois. Lazier v. Westcott (1862) 26 N. Y. 146, 150; Dunstan v. Higgins (1893) 138 N. Y. 70, 74, 33 N. E. 729; Rankin v. Goddard (1866) 54 Me. 28; Id. (1868) 55 Me. 389; Baker v. Palmer (1876) 83 Ill. 568. In two early cases in Ohio it was said that foreign judgments were conclusive, unless shown to have been obtained by fraud. Bank v. Harding (1832) 5 Ohio, 545, 547; Anderson v. Anderson (1837) 8 Ohio, 108, 110. But in a later case in that state it was said that they were only prima facie evidence of indebtedness. Pelton v. Platner (1844) 13 Ohio, 209, 217. In Jones v. Jamison (1860) 15 La. Ann. 35, the decision was only that, by virtue of the statutes of Louisiana, a foreign judgment merged the original cause of action as against the plaintiff. 

The result of the modern decisions in England, after much diversity, not to say vacillation, of opinion, does not greatly differ (so far as concerns the aspects in which the English courts have been called upon to consider the subject) from the conclusions of Chancellor Kent and of Justices Story and Woodbury. 

At one time it was held that, in an action brought in England upon a judgment obtained by the plaintiff in a foreign country, the judgment must be assumed to be according to the law of that country, unless the contrary was clearly proved; manifestly implying that proof on that point was competent. Becquet v. MacCarthy (1831) 2 Barn. & Adol. 951, 957; Alivon v. Furnival (1834) 1 Cromp., M. & R. 277, 293, 4 Tyrw. 751, 768. 

Lord Brougham, in the house of lords, as well as Chief Justice Tindal and Chief Justice Wilde (afterwards Lord Chancellor Truro) and their associates, in the common bench, considered it to be well settled that an Irish or colonial judgment or a foreign judgment was not, like a judgment of a domestic court of record, conclusive evidence, but only, like a [159 U.S. 113, 196] simple contract, prima facie evidence of a debt. Houlditch v. Donegal ( 1834) 8 Bligh, N. R. 301, 342, 346, 2 Clark & F. 470, 476-479; Don v. Lippmann (1837) 5 Clark & F. 1, 20-22; Smith v. Nicolls (1839) 7 Scott, 147, 166-170, 5 Bing. N. C. 208, 220-224, 7 Dowl. 282; Bank v. Harding ( 1850) 9 C. B. 661, 686, 687. 

On the other hand, Vice Chancellor Shadwell, upon an imperfect review of the early cases, expressed the opinion that a foreign judgment was conclusive. Martin v. Nicolls (1830) 3 Sim. 458. 

Like opinions were expressed by Lord Denman, speaking for the court of queen's bench, and by Vice Chancellor Wigram, in cases of Irish or colonial judgments, which were subject to direct appellate review in England. Ferguson v. Mahon (1839) 11 Adol. & E. 179, 183, 3 Perry & D. 143, 146; Henderson v. Henderson (1844) 6 Q. B. 288, 298, 299; Henderson v. Henderson (1843) 3 Hare, 100, 118. 

In Bank v. Nias (1851), in an action upon an Australian judgment, pleas that the original promises were not made, and that those promises, if made, were obtained by fraud, were held bad on demurrer. Lord Campbell, in delivering judgment, referred to Story on the Conflict of Laws, and adopted substantially his course of reasoning in section 607, above quoted, with regard to foreign judgments. But he distinctly put the decision upon the ground that the defendant might have appealed to the judicial committee of the privy council, and thus have procured a review of the colonial judgment; and he took the precaution to say: 'How far it would be permitted to a defendant to impeach the competency or the integrity of a foreign court from which there was no appeal, it is unnecessary here to inquire.' 16 Q. B. 717, 734-737. 

The English courts, however, have since treated that decision as establishing that a judgment of any competent foreign court could not, in an action upon it, be questioned, either because that court had mistaken its own law, or because it had come to an erroneous conclusion upon the facts. De Cosse Brissac v. Rathbone (1861) 6 Hurl. & N. 301; Scott v. Pilkington- [159 U.S. 113, 197] (1862) 2 Best & S. 11, 41, 42; Vanquelin v. Bouard (1863) 15 C. B. (N. S.) 341, 368; Castrique v. Imrie (1870) L. R. 4 H. L. 414, 429, 430; Godard v. Gray (1870) L. R. 6 Q. B. 139, 150; Ochsenbein v. Papelier (1873) 8 Ch. App. 695, 701. In Meyer v. Ralli (1876) a judgment in rem, rendered by a French court of competent jurisdiction, was held to be re-examinable upon the merits, solely because it was admitted by the parties, in the special case upon which the cause was submitted to the English court, to be manifestly erroneous in regard to the law of France. 1 C. P. Div. 358. 

In view of the recent decisions in England, it is somewhat remarkable that, by the Indian Code of Civil Procedure of 1877, 'no foreign judgment [ which is defined as a judgment of 'a civil tribunal beyond the limits of British India, and not having authority in British India, nor established by the governor general in council'] shall operate as a bar to a suit in British India,' 'if it appears on the face of the proceeding to be founded on an incorrect view of international law,' or 'if it is, in the opinion of the court before which it is produced, contrary to natural justice.' Pig. Judgm. (2d Ed.) 380, 381. 

It was formerly understood in England that a foreign judgment was not conclusive if it appeared upon its face to be founded on a mistake or disregard of English law. Arnott v. Redfern (1825-26) 2 Car. & P. 88, 3 Bing. 353, and 11 Moore, C. P. 209; Novelli v. Rossi (1831) 2 Barn. & Adol. 757; 3 Burge, Col. Laws, 1065; 2 Smith's Lead. Cas. (2d Ed.) 448; Reimers v. Druce (1856) 23 Beav. 145. 

In Simpson v. Fogo (1860) 1 Johns. & H. 18, and Id. (1862) 1 Hem. & M. 195, Vice Chancellor Wood (afterwards Lord Hatherley) refused to give effect to a judgment in personam of a court in Louisiana, which had declined to recognize the title of a mortgagee of an English ship under the English law. In delivering judgment upon demurrer, he said: 'The state of Louisiana may deal as it pleases with foreign law; but, if it asks courts of this country to respect its law, it must be on a footing of paying a like respect to ours. Any comity between the courts of two nations holding such [159 U.S. 113, 198] opposite doctrines as to the authority of the lex loci is impossible. While the courts of Louisiana refuse to recognize a title acquired here, which is valid according to our law, and hand over to their own citizens property so acquired, they cannot at the same time expect us to defer to a rule of their law which we are no more bound to respect than a law that any title of foreigners should be disregarded in favor of citizens of Louisiana. The answer to such a demand must be that a country which pays so little regard to our laws as to set aside a paramount title acquired here must not expect at our hands any greater regard for the title so acquired by the citizens of that country.' 1 Johns. & H. 28, 29. And, upon motion for a decree, he elaborated the same view, beginning by saying: 'Whether this judgment does so err or not against the recognized principles of what has been commonly called the comity of nations, by refusing to regard the law of the country where the title to the ship was acquired, is one of the points which I have to consider;' and concluding that it was 'so contrary to law, and to what is required by the comity of nations,' that he must disregard it. 1 Hem. & M. 222-247. See, also, Credit Co. v. Hunter (1867) L. R. 4 Eq. 62, 68; Id. (1868) 3 Ch. App. 479, 484. 

In Scott v. Pilkington (1862) Chief Justice Cockburn treated it as an open question whether a judgment recovered in New York for a debt could be impeached on the ground that the record showed that the foreign court ought to have decided the case according to English law, and had either disregarded the comity of nations by refusing to apply the English law, or erred in its view of English law. 2 Best & S. 11, 42. In Castrique v. Imrie (1870) the French judgment which was adjudged not to be impeachable for error in law, French or English, was, as the house of lords construed it, a judgment in rem, under which the ship to which the plaintiff in England claimed title had been sold. L. R. 4 H. L. 414. In Godard v. Gray ( 1870) shortly afterwards, in which the court of queen's bench held that a judgment in personam of a French court could not be impeached because it had put [159 U.S. 113, 199] a construction erroneous, according to English law, upon an English contract, the decision was put by Justices Blackburn and Mellor upon the ground that it did not appear that the foreign court had 'knowingly and perversely disregarded the rights given by the English law,' and by Justice Hannen solely upon the ground that the defendant did not appear to have brought the English law to the knowledge of the foreign court. L. R. 6 Q. B. 139, 149, 154. In Messina v. Petrococchino (1872), Sir Robert Phillimore, delivering judgment in the privy council, said: 'A foreign judgment of a competent court may, indeed, be impeached if it carries on the face of it a manifest error.' L. R. 4 P. C. 144, 157. 

The result of the English decisions, therefore, would seem to be that a foreign judgment in personam may be impeached for a manifest and willful disregard of the law of England. 

Lord Abinger, Baron Parke, and Baron Alderson were wont to say that the judgment of a foreign court of competent jurisdiction for a sum certain created a duty or legal obligation to pay that sum; or, in Baron Parke's words, that the principle on which the judgments of foreign and colonial courts are supported and enforced was 'that, where a court of competent jurisdiction has adjudicated a certain sum to be due from one person to another, a legal obligation arises to pay that sum, on which an action of debt to enforce the judgment may be maintained.' Russell v. Smyth (1842) 9 Mees. & W. 810, 818, 819; Williams v. Jones (1845) 13 Mees . & W. 628, 633, 634. 

But this was said in explaining why, by the technical rules of pleading, an action of assumpsit or of debt would lie upon a foreign judgment, and had no reference to the question how far such a judgment was conclusive of the matter adjudged. At common law, an action of debt would lie on a debt appearing by a record or by any other specialty, such as a contract under seal, and would also lie for a definite sum of money due by simple contract. Assumpsit would not lie upon a record or other specialty; but would lie upon any other contract, whether expressed by the party or implied by law. In an action upon a record, or upon a contract under seal, a lawful consideration was conclusively presumed to exist, and could not be denied; [159 U.S. 113, 200] but in an action, whether in debt or in assumpsit, upon a simple contract, express or implied, the consideration was open to inquiry. A foreign judgment was not considered, like a judgment of a domestic court of record, as a record or specialty. The form of action, therefore, upon a foreign judgment, was not in debt, grounded upon a record or a specialty, but was either in debt, as for a definite sum of money due by simple contract, or in assumpsit upon such a contract. A foreign judgment, being a security of no higher nature than the original cause of action, did not merge that cause of action. The plaintiff might sue, either on the judgment or on the original cause of action; and in either form of suit the foreign judgment was only evidence of a liability equivalent to a simple contract, and was therefore liable to be controlled by such competent evidence as the nature of the case admitted. See cases already cited, especially Walker v. Witter, 1 Doug. 1; Phillips v. Hunter, 2 H. Bl. 402, 410; Bissell v. Briggs, 9 Mass. 463, 464; Mills v. Duryee, 7 Cranch, 481, 485; D'Arcy v. Ketchum, 11 How. 165, 176; Hall v. Odber, 11 East, 118; Smith v. Nicolls, 7 Scott, 147, 5 Bing. N. C. 208. See, also, Grant v. Easton, 13 Q. B. Div. 302, 303; Lyman v. Brown, 2 Curt. 559, Fed. Cas. No. 8,627. 

Mr. Justice Blackburn, indeed, in determining how far a foreign judgment could be impeached, either for error in law, or for want of jurisdiction, expressed the opinion that the effect of such a judgment did not depend upon what he termed 'that which is loosely called 'comity," but upon the saying of Baron Parke, above quoted; and consequently 'that anything which negatives the existence of that legal obligation, or excuses the defendant from the performance of it, must form a good defense to the action.' Godard v. Gray (1870) L. R. 6 Q. B. 139, 148, 149; Schibsby v. Westenholz, Id. 155, 159. And his example has been followed by some other English judges: Fry, J., in Rousillon v. Rousillon (1880) 14 Ch. Div. 351, 370; North, J., in Nouvion v. Freeman (1887) 35 Ch. Div. 704, 714, 715; Cotton and Lindley, L. JJ., in Nouvion v. Freeman (1887) 37 Ch. Div. 244, 250, 256. [159 U.S. 113, 201] But the theory that a foreign judgment imposes or creates a duty or obligation is a remnant of the ancient fiction, assumed by Blackstone, saying that 'upon showing the judgment once obtained still in full force, and yet unsatisfied, the law immediately implies that by the original contract of society the defendant hath contracted a debt, and is bound to pay it.' 3 Bl. Comm. 160. That fiction which embraced judgments upon default or for torts cannot convert a transaction wanting the assent of parties into one which necessarily implies it. Louisiana v. Mayor, etc., of City of New Orleans, 109 U.S. 285, 288, 3 S. Sup. Ct. 211. While the theory in question may help to explain rules of pleading which originated while the fiction was believed in, it is hardly a sufficient guide at the present day in dealing with questions of international law, public or private, and of the comity of our own country, and of foreign nations. It might be safer to adopt the maxim applied to foreign judgments by Chief Justice Weston, speaking for the supreme judicial court of Maine, 'Judicium redditur in invitum,' or, as given by Lord Coke, 'In praesumptione legis judicium redditur in invitum.' Jordan v. Robinson ( 1838) 15 Me. 167, 168; Co. Litt. 248b. 

In Russell v. Smyth, above cited, Baron Parke took the precaution of adding: 'Nor need we say how far the judgment of a court of competent jurisdiction, in the absence of fraud, is conclusive upon the parties.' 9 Mees. & W. 819. He could hardly have contemplated erecting a rule of local procedure into a canon of private international law, and a substitute for 'the comity of nations,' on which, in an earlier case, he had himself relied as the ground for enforcing in England a right created by a law of a foreign country. Alivon v. Furnival, 1 Cromp., M. & R. 277, 296, 4 Tyrw. 751, 771. 

In Abouloff v. Oppenheimer (1882) Lord Coleridge and Lord Justice Brett carefully avoided adopting the theory of a legal obligation to pay a foreign judgment as the test in determining how far such a judgment might be impeached. 10 Q. B. Div. 295, 300, 305. In Hawksford v. Giffard (1886), in the privy council, on appeal from the royal court of Jersey, Lord Herschell said: 'This action is brought upon an English judgment, which, until a judgment was obtained in Jersey, was in [159 U.S. 113, 202] that country no more than evidence of a debt.' 12 App. Cas. 122, 126. In Nouvion v. Freeman (1889), in the house of lords, Lord Herschell, while he referred to the reliance placed by counsel on the saying of Baron Parke, did not treat a foreign judgment as creating or imposing a new obligation, but only as declaring and establishing that a debt or obligation existed. His words were: 'The principle upon which I think our enforcement of foreign judgments must proceed is this: that in a court of competent jurisdiction, where according to its established procedure, the whole merits of the case were open, at all events, to the parties, however much they may have failed to take advantage of them, or may have waived any of their rights, a final adjudication has been given that a debt or obligation exists which cannot thereafter in that court be disputed, and can only be questioned in an appeal to a higher tribunal. In such a case, it may well be said that, giving credit to the courts of another country, we are prepared to take the fact that such adjudication has been made as establishing the existence of the debt or obligation.' And Lord Bramwell said: 'How can it be said that there is a legal obligation on the part of a man to pay a debt who has a right to say, 'I owe none, and no judgment has established against me that I do?' I cannot see.' The foreign judgment in that case was allowed no force, for want of finally establishing the existence of a debt. 15 App. Cas. 1, 9, 10, 14. 

In view of all the authorities upon the subject, and of the trend of judicial opinion in this country and in England, following the lead of Kent and Story, we are satisfied that where there has been opportunity for a full and fair trial abroad before a court of competent jurisdiction, conducting the trial upon regular proceedings, after due citation or voluntary appearance of the defendant, and under a system of jurisprudence likely to secure an impartial administration of justice between the citizens of its own country and those of other countries, and there is nothing to show either prejudice in the court, or in the system of laws under which it was sitting, or fraud in procuring the judgment, or any other special reason why the comity of this nation should not allow it full effect, [159 U.S. 113, 203] the merits of the case should not, in an action brought in this country upon the judgment, be tried afresh, as on a new trial or an appeal, upon the mere assertion of the party that the judgment was erroneous in law or in fact. The defendants, therefore, cannot be permitted, upon that general ground, to contest the validity or the effect of the judgment sued on. 

But they have sought to impeach that judgment upon several other grounds, which require separate consideration. 

It is objected that the appearance and litigation of the defendants in the French tribunals were not voluntary, but by legal compulsion, and, therefore, that the French courts never acquired such jurisdiction over the defendants that they should be held bound by the judgment. 

Upon the question what should be considered such a voluntary appearance, as to amount to a submission to the jurisdiction of a foreign court, there has been some difference of opinion in England. 

In Navigation Co. v. Guillou (1843), in an action at law to recover damages to the plaintiffs' ship by a collision with the defendant's ship through the negligence of the master and crew of the latter, the defendant pleaded a judgment by which a French court, in a suit brought by him, and after the plaintiffs had been cited, had appeared, and had asserted fault on this defendant's part, had adjudged that it was the ship of these plaintiffs, and not that of this defendant, which was in fault. It was not shown or suggested that the ship of these plaintiffs was in the custody or possession of the French court. Yet Baron Parke, delivering a considered judgment of the court of exchequer (Lord Abinger and Barons Alderson and Rolfe concurring), expressed a decided opinion that the pleas were bad in substance, for these reasons: 'They do not state that the plaintiffs were French subjects, or resident or even present in France, when the suit began, so as to be bound, by reason of allegiance or domicile or temporary presence, by a decision of a French court, and they did not select the tribunal and sue as plaintiffs, in any of which cases the determination might have possibly bound them. They were mere strangers, who put forward the negligence [159 U.S. 113, 204] of the defendant as an answer, in an adverse suit in a foreign country, whose laws they were under no obligation to obey.' 11 Mees. & W. 877, 894, 13 Law J. Exch. 168, 176. 

But it is now settled in England that while an appearance by the defendant in a court of a foreign country, for the purpose of protecting his property already in the possession of that court, may not be deemed a voluntary appearance, yet an appearance solely for the purpose of protecting other property in that country from seizure is considered as a voluntary appearance. De Cosse Brissac v. Rathbone (1861) 6 Hurl. & N. 301, 30 Law J. Exch. 238; Schibsby v. Westenholz (1870) L. R. 6 Q. B. 155, 162; Voinet v. Barrett (1885) Cab. & El. 554, 54 Law J. Q. B. 521, and 55 Law J. Q. B. 39. 

The present case is not one of a person traveling through or casually found in a foreign country. The defendants, although they were not citizens or residents of France, but were citizens and residents of the state of New York, and their principal place of business was in the city of New York, yet had a storehouse and an agent in Paris, and were accustomed to purchase large quantities of goods there, although they did not make sales in France. Under such circumstances, evidence that their sole object in appearing and carrying on the litigation in the French courts was to prevent property in their storehouse at Paris, belonging to them, and within the jurisdiction, but not in the custody, of those courts, from being taken in satisfaction of any judgment that might be recovered against them, would not, according to our law, show that those courts did not acquire jurisdiction of the persons of the defendants. 

It is next objected that in those courts one of the plaintiffs was permitted to testify not under oath, and was not subjected to cross- examination by the opposite party, and that the defendants were therefore deprived of safeguards which are by our law considered essential to secure honesty and to detect fraud in a witness; and also that documents and papers were admitted in evidence, with which the defendants had no connection, [159 U.S. 113, 205] and which would not be admissible under our own system of jurisprudence. But it having been shown by the plaintiffs, and hardly denied by the defendants, that the practice followed and the method of examining witnesses were according to the laws of France, we are not prepared to hold that the fact that the procedure in these respects differed from that of our own courts is, of itself, a sufficient ground for impeaching the foreign judgment. 

It is also contended that a part of the plaintiffs' claim is affected by one of the contracts between the parties having been made in violation of the revenue laws of the United States, requiring goods to be invoiced at their actual market value. Rev. St. 2854. It may be assumed that, as the courts of a country will not enforce contracts made abroad in evasion or fraud of its own laws, so they will not enforce a foreign judgment upon such a contract. Armstrong v. Toler, 11 Wheat. 258; De Brimont v. Penniman, 10 Blatchf. 436, Fed. Cas. No. 3,715; Lang v. Holbrook, Crabbe, 179, Fed. Cas. No. 8,057; Story, Confl. Laws, 244, 246; Whart. Confl. Laws, 656. But as this point does not affect the whole claim in this case, it is sufficient, for present purposes, to say that there does not appear to have been any distinct offer to prove that the invoice value of any of the goods sold by the plaintiffs to the defendants was agreed between them to be, or was, in fact, lower than the actual market value of the goods. 

It must, however, always be kept in mind that it is the paramount duty of the court before which any suit is brought to see to it that the parties have had a fair and impartial trial, before a final decision is rendered against either party. 

When an action is brought in a court of this country, by a citizen of a foreign country against one of our own citizens, to recover a sum of money adjudged by a court of that country to be due from the defendant to the plaintiff, and the foreign judgment appears to have been rendered by a competent court, having jurisdiction of the cause and of the parties, and upon due allegations and proofs, and opportunity to defend against them, and its proceedings are according to the course of a civilized jurisprudence, and are stated in a clear and formal [159 U.S. 113, 206] record, the judgment is prima facie evidence, at least, of the truth of the matter adjudged; and it should be held conclusive upon the merits tried in the foreign court, unless some special ground is shown for impeaching the judgment, as by showing that it was affected by fraud or prejudice, or that by the principles of international law, and by the comity of our own country, it should not be given full credit and effect. 

There is no doubt that both in this country, as appears by the authorities already cited, and in England, a foreign judgment may be impeached for fraud. 

Shortly before the Declaration of Independence, the house of lords, upon the trial of the Duchess of Kingston for bigamy, put to the judges the question whether-assuming a sentence of the ecclesiastical court against a marriage, in a suit for jactitation of marriage, to be conclusive evidence so as to prevent the counsel for the crown from proving the marriage upon an indictment for polygame-'the counsel for the crown may be admitted to avoid the effect of such sentence by proving the same to have been obtained by fraud or collusion.' Chief Justice De Grey, delivering the opinion of the judges, which was adopted by the house of lords, answering this question in the affirmative, said: 'But if it was a direct and decisive sentence upon the point, and, as it stands, to be admitted as conclusive evidence upon the court, and not to be impeached from within, yet, like all other acts of the highest judicial authority, it is impeachable from without. Although it is not permitted to show that the court was mistaken, it may be shown that they were misled. Fraud is an intrinsic collateral act, which vitiates the most solemn proceedings of courts of justice. Lord Coke says it avoids all judicial acts, ecclesiastical or temporal.' 20 How. State Tr. 537, 543, note, 2 Smith, Lead. Cas. 573. 

All the subsequent English authorities concur in holding that any foreign judgment, whether in rem or in personam may be impeached upon the ground that it was fraudulently obtained. White v. Hall (1806) 12 Ves. 321, 324; Bowles v. Orr(1835) 1 Younge & O. Exch. 464, 473; Price v. Dewhurst ( 1837) 8 Sim. 279, 302-305; Don v. Lippmann (1837) 5 Clark & F. [159 U.S. 113, 207] 1, 20; Bank v. Nias (1851) 16 Q. B. 717, 735; Reimers v. Druce (1856) 23 Beav. 145, 150; Castrique v. Imrie (1870) L. R. 4 H. L. 414, 445, 446; Godard v. Gray (1870) L. R. 6. Q. B. 139, 149; Messina v. Petrococchino ( 1872) L. R. 4 P. C. 144, 157; Ochsenbein v. Papelier (1873) 8 Ch. App. 695. 

Under what circumstances this may be done does not appear to have ever been the subject of judicial investigation in this country. 

It has often, indeed, been declared by this court that the fraud which entitles a party to impeach the judgment of one of our own tribunals must be fraud extrinsic to the matter tried in the cause, and not merely consist in false and fraudulent documents or testimony submitted to that tribunal, and the truth of which was contested before it and passed upon by it. U. S. v. Throckmorton, 98 U.S. 61, 65, 66 S.; Vance v. Burbank, 101 U.S. 514, 519; Steel v. Refining Co., 106 U.S. 447, 453, 1 S. Sup. Ct. 389; Moffat v. U. S., 115 U.S. 24, 32, 5 S. Sup. Ct. 10; U. S. v. Minor, 114 U.S. 233, 242, 5 S. Sup. Ct. 836. And in one English case, where a ship had been sold under a foreign judgment, the like restiction upon impeaching that judgment for fraud was suggested; but the decision was finally put upon the ground that the judicial sale passed the title to the ship. Cammell v. Sewell (1858-60) 3 Hurl. & N. 617, 646, 5 Hurl. & N. 728, 729, 742. 

But it is now established in England, by well-considered and strongly- reasoned decisions of the court of appeal, that foreign judgments may be impeached, if procured by false and fraudulent representations and testimony of the plaintiff, even if the same question of fraud was presented to and decided by the foreign court. 

In Abouloff v. Oppenheimer (1882) the plaintiff had recovered a judgment at Tiflis, in Russia, ordering the defendants to return certain goods, or to pay their value. The defendants appealed to a higher Russian court, which confirmed the judgment, and ordered the defendants to pay, besides the sum awarded below, an additional sum for costs and expenses. In an action in the English high court of [159 U.S. 113, 208] justice upon those judgments, the defendants pleaded that they were obtained by the gross fraud of the plaintiff, in fraudulently representing to the Russian courts that the goods in question were not in her possession when the suit was commenced, and when the judgment was given, and during the whole time the suit was pending; and by fraudulently concealing from those courts the fact that those goods, as the fact was, and as she well knew, were in her actual possession. A demurrer to this plea was overruled, and judgment entered for the defendants. And that judgment was affirmed in the court of appeal by Lord Chief Justice Coleridge, Lord Justice Baggallay, and Lord Justice Brett, all of whom delivered concurring opinions, the grounds of which sufficiently appear in the opinion delivered by Lord Justice Brett (since Lord Esher, M. R.), who said: 'With regard to an action brought upon a foreign judgment, the whole doctrine as to fraud is English, and is to be applied in an action purely English. I am prepared to hold, according to the judgment of the house of lords adopting the proposition laid down by De Grey, C. J., that if the judgment upon which the action is brought was procured from the foreign court by the successful fraud of the party who is seeking to enforce it, the action in the English court will not lie. This proposition is absolute, and without any limitation, and, as the lord chief justice has pointed out, is founded on the doctrine that no party in an English court shall be able to take advantage of his own wrongful act, or, as it may be stated in other language, that no obligation can be enforced in an English court of justice which has been procured by the fraud of the person relying upon it as an obligation.' 'I will assume that in the suit in the Russian courts the plaintiff's fraud was alleged by the defendants, and that they gave evidence in support of the charge. I will assume, even, that the defendants gave the very same evidence which they propose to adduce in this action. Nevertheless, the defendants will not be debarred at the trial of this action from making the same charge of fraud and from adducing the same evidence in support of it; and if the high court of justice is satisfied that the allegations of the defendants are true, and [159 U.S. 113, 209] that the fraud was committed, the defendants will be entitled to succeed in the present action. It has been contended that the same issue ought not to be tried in an English court which was tried in the Russian courts, but I agree that the question whether the Russian courts were deceived never could be an issue in the action tried before them.' 'In the present case, we have had to consider the question fully; and, according to the best opinion which I can form, fraud committed by a party to a suit, for the purpose of deceiving a foreign court, is a defense to an action in this country, founded upon the judgment of that foreign court. It seems to me that, if we were to accede to the argument for the plaintiff, the result would be that a plausible deceiver would succeed, whereas a deceiver who is not plausible would fail. I cannot think that plausible fraud ought to be upheld in any court of justice in England. I accept the whole doctrine, without any limitation, that whenever a foreign judgment has been obtained by the fraud of the party relying upon it, it cannot be maintained in the courts of this country; and, further, that nothing ought to persuade an English court to enforce a judgment against one party, which has been obtained by the fraud of the other party to the suit in the foreign court.' 10 Q. B. Div. 295, 305-308. 

The same view was affirmed and acted on in the same court by Lords Justices Lindley and Bowen in Vadala v. Lawes (1890) 25 Q. B. Div. 310, 317-320, and by Lord Esher and Lord Justice Lopes in Crozat v. Brogden [ 1894] 2 Q. B. 30, 34, 35. 

In the case at bar the defendants offered to prove, in much detail, that the plaintiffs presented to the French court of first instance and to the arbitrator appointed by that court, and upon whose report its judgment was largely based, false and fraudulent statements and accounts against the defendants, by which the arbitrator and the French courts were deceived and misled, and their judgments were based upon such false and fraudulent statements and accounts. This offer, if satisfactorily proved, would, according to the decisions of the English court of appeal in Abouloff v. Oppenheimer, Vadala v. Lawes, and Crozat v. Brogden, above cited, [159 U.S. 113, 210] be a sufficient ground for impeaching the foreign judgment, and examining into the merits of the original claim. 

But whether those decisions can be followed in regard to foreign judgments, consistently with our own decisions as to impeaching domestic judgments for fraud, it is unnecessary in this case to determine, because there is a distinct and independent ground upon which we are satisfied that the comity of our nation does not require us to give conclusive effect to the judgments of the courts of France; and that ground is the want of reciprocity, on the part of France, as to the effect to be given to the judgments of this and other foreign countries. 

In France, the royal ordinance of June 15, 1629 (article 121), provided as follows: 'Judgments rendered, contracts or obligations recognized, in foreign kingdoms and sovereignties, for any cause whatever, shall have no lien or execution in our kingdom. Thus the contracts shall stand for simple promises; and, notwithstanding the judgments, our subjects against whom they have been rendered may contest their rights anew before our judges.' Touillier, Droit Civil, lib. 3, tit. 3, c. 6, 3, No. 77. 

By the French Code of Civil Procedure (article 546), 'judgments rendered by foreign tribunals, and acts acknowledged before foreign officers, shall not be capable of execution in France, except in the manner and in the cases provided by articles 2123 and 2128 of the Civil Code,' which are as follows: By article 2123, 'a lien cannot arise from judgments rendered in a foreign country, except so far as they have been declared executory by a French tribunal; without prejudice to provisions to the contrary which may exist in public laws and treaties.' By article 2128, 'contracts entered into in a foreign country cannot give a lien upon property in France, if there are no provisions contrary to this principle in public laws or in treaties.' Touillier, ubi supra, No. 84. 

The defendants, in their answer, cited the above provisions of the statutes of France, and alleged, and at the trial offered to prove, that by the construction given to [159 U.S. 113, 211] these statutes by the judicial tribunals of France, when the judgments of tribunals of foreign countries against the citizens of France are sued upon in the courts of France, the merits of the controversies upon which those judgments are based are examined anew, unless a treaty to the contrary effect exists between the republic of France and the country in which such judgment is obtained (which is not the case between the republic of France and the United States), and that the tribunals of the republic of France give no force and effect, within the jurisdiction of that country, to the judgments duly rendered by courts of competent jurisdiction of the United States against citizens of France after proper personal service of the process of those courts has been made thereon in this country. We are of opinion that this evidence should have been admitted. 

In Odwin v. Forbes (1817) President Henry, in the court of Demerara, which was governed by the Dutch law, and was, as he remarked, 'a tribunal foreign to and independent of that of England,' sustained a plea of an English certificate in bankruptcy, upon these grounds: 'It is a principle of their law, and laid down particularly in the ordinances of Amsterdam,' 'that the same law shall be exercised towards foreigners in Amsterdam as is exercised with respect to citizens of that state in other countries; and upon this principle of reciprocity, which is not confined to the city of Amsterdam, but pervades the Dutch laws, they have always given effect to the laws of that country which has exercised the same comity and indulgence in admitting theirs;' 'that the Dutch bankrupt laws proceed on the same principles as those of the English; that the English tribunals give effect to the Dutch bankrupt laws; and that, on the principle of reciprocity and mutual comity, the Dutch tribunals, according to their own ordinances, are bound to give effect to the English bankrupt laws when duly proved, unless there is any express law or ordinance prohibiting their admission.' And his judgment was affirmed in the privy council on appeal. Case of Odwin v. Forbes, pp. 89, 159-161, 173-176; Id. (1817) Buck, 57, 64. [159 U.S. 113, 212] President Henry, at page 76 of his Treatise on Foreign Law, published as a preface to his report of that case, said: 'This comity, in giving effect to the judgments of other tribunals, is generally exercised by states under the same sovereign, on the ground that he is the fountain of justice in each, though of independent jurisdiction; and it has also been exercised in different states of Europe with respect to foreign judgments, particularly in the Dutch states, who are accustomed by the principle of reciprocity to give effect in their territories to the judgments of foreign states, which show the same comity to theirs; but the tribunals of France and England have never exercised this comity to the degree that those of Holland have, but always required a fresh action to be brought, in which the foreign judgment may be given in evidence. As this is a matter of positive law and internal policy in each state, no opinion need be given. Besides, it is a mere question of comity, and perhaps it might be neither politic nor prudent, in two such great states, to give indiscriminate effect to the judgment of each other's tribunals, however the practice might be proper or convenient in federal states, or those under the same sovereign.' 

It was that statement which appears to have called forth the observations of Mr. Justice Story, already cited: 'Holland seems at all times, upon the general principle of reciprocity, to have given great weight to foreign judgments; and in many cases, if not in all cases, to have given to them a weight equal to that given to domestic judgments, wherever the like rule of reciprocity with regard to Dutch judgments has been adopted by the foreign country whose judgment is brought under review. This is certainly a very reasonable rule, and may, perhaps, hereafter work itself firmly into the structure of international jurisprudence.' Story, Confl. Laws, 618. 

This rule, though never either affirmed or denied by express adjudication in England or America, has been indicated, more or less distinctly, in several of the authorities already cited. 

Lord Hardwicke threw out a suggestion that the credit to be given by one court to the judgment of a foreign court [159 U.S. 113, 213] might well be affected by 'their proceeding both by the same rules of law.' Otway v. Ramsay, 4 Barn. & C. 414-416, note. 

Lord Eldon, after saying that 'natural law' (evidently intending the law of nations) 'requires the courts of this country to give credit to those of another for the inclination and power to do justice,' added that, 'if it appears in evidence that persons suing under similar circumstances neither had met nor could meet with justice, that fact cannot be immaterial as an answer to the presumption.' Wright v. Simpson, 6 Ves. 714, 730. 

Lord Brougham, presiding as lord chancellor in the house of lords, said: 'The law, in the course of procedure abroad, sometimes differs so mainly from ours in the principles upon which it is bottomed that it would seem a strong thing to hold that our courts were bound conclusively to give execution to the sentence of foreign courts, when, for aught we know, there is not any one of those things which are reckoned the elements or the corner stones of the due administration of justice present to the procedure in these foreign courts.' Houlditch v. Donegal, 8 Bligh, N. R. 301, 338. 

Cheif Justice Smith, of New Hampshire, in giving reasons why foreign judgments or decrees, founded on the municipal laws of the state in which they are pronounced, are not conclusive evidence of debt, but prima facie evidence only, said: 'These laws and regulations may be unjust, partial to citizens, and against foreigners; they may operate injustice to our citizens, whom we are bound to protect; they may be, and the decisions of courts founded on them, just cause of complaint against the supreme power of the state where rendered. To adopt them is not merely saying that the courts have decided correctly on the law, but it is approbating the law itself.' Bryant v. Ela, Smith (N. H.) 396, 404. 

Mr. Justice Story said: 'If a civilized nation seeks to have the sentences of its own courts of any validity elsewhere, they ought to have a just regard to the rights and usages of other civilized nations, and the principles of public and national law in the administration of justice.' Bradstreet v. Insurance Co., 3 Sumn. 600, 608, Fed. Cas. No. 1,793. [159 U.S. 113, 214] Mr. Justice Woodbury said that judgments in personam, rendered under a foreign government, 'are, ex comitate, treated with respect, according to the nature of the judgment and the character of the tribunal which rendered it, and the reciprocal mode, if any, in which that government treats our judgments'; and added, 'nor can much comity be asked for the judgments of another nation which, like France, pays no respect to those of other countries.' Burnham v. Webster, 1 Woodb. & M. 172, 175, 179, Fed. Cas. No. 2,179. 

Mr. Justice Cooley said: 'True comity is equality. We should demand nothing more and concede nothing less.' McEwan v. Zimmer, 38 Mich. 765, 769. 

Mr. Wheaton said: 'There is no obligation, recognized by legislators, public authorities, and publicists, to regard foreign laws; but their application is admitted only from considerations of utility and the mutual convenience of states (ex comitate, ob reciprocam utilitatem).' 'The general comity, utility, and convenience of nations have, however, established a usage among most civilized states, by which the final judgments of foreign courts of competent jurisdiction are reciprocally carried into execution.' Wheat. Int. Law (8th Ed.) 79, 147. 

Since Story, Kent, and Wheaton wrote their commentaries, many books and essays have been published upon the subject of the effect to be allowed by the courts of one country to the judgments of another, with references to the statutes and decisions in various countries. Among the principal ones are Foelix, Droit International Pirv e (4th Ed., by Demangeat, 1866) lib. 2, tits. 7, 8; Moreau, Effets Internationaux des Jugements (1884); Pig. Judgm. (2d Ed., 1884); Constant, De I'Execution des Jugements Etrangers (2d Ed., 1890), giving the text of the articles of most of the modern codes upon the subject, and of French treaties with Italian, German, and Swiss states; and numerous papers in Clunet's Journal de Droit International Prive, established in 1874, and continued to the present time. For the reasons stated at the outset of this opinion, we have not thought it important to state the conflicting theories of continental commentators [159 U.S. 113, 215] and essayists as to what each may think the law ought to be, but have referred to their works only for evidence of authoritative declarations, legislative or judicial, of what the law is. 

By the law of France, settled by a series of uniform decisions of the court of cassation, the highest judicial tribunal, for more than half a century, no foreign judgment can be rendered executory in France without a review of the judgment au fond (to the bottom), including the whole merits of the cause of action on which the judgment rests. Pard. Droit Commer. 1488; Bard, Pr ecis de Droit International (1883) Nos. 234-239; Story, Confl. Laws, 615-617; Pig. Judgm. 452; Westl. Priv. Int. Law (3d Ed., 1890) 350. 

A leading case was decided by the court of cassation on April 19, 1819, and was as follows: A contract of partnership was made between Holker, a French merchant, and Parker, a citizen of the United States. Afterwards, and before the partnership accounts were settled, Parker came to France, and Holker sued him in the tribunal of commerce of Paris. Parker excepted on the ground that he was a foreigner, not domiciled in France, and obtained a judgment, affirmed on appeal, remitting the matter to the American courts (obtint son renvoi devant les tribunaux Americains). Holker then sued Parker in the circuit court of the United States for the district of Massachusetts, and in 1814 obtained a judgment there ordering Parker to pay him $529,949. One branch of the controversy had been brought before this court in 1813. Holker v. Parker, 7 Cranch, 436. Holker, not being able to obtain execution of that judgment in America, because Parker had no property there and continued to reside in Paris, obtained from a French judge an order declaring the judgment executory. Upon Parker's application to nullify the proceeding, the royal court of Paris, reversing the judgment of a lower court, set aside that order, assigning these reasons: 'Considering that judgments rendered by foreign courts have neither effect nor authority in France; that this rule is doubtless more particularly applicable [159 U.S. 113, 216] in favor of Frenchmen, to whom the king and his officers owe a special protection, but that the principle is absolute, and may be invoked by all persons, without distinction, being founded on the independence of states; that the ordinance of 1629, in the beginning of its article 121, lays down the principle in its generality when it says that judgments rendered in foreign kingdoms and sovereignties, for any cause whatever, shall have no execution in the kingdom of France, and that the Civil Code, art. 2123, gives to this principle the same latitude when it declares that a lien cannot result from judgments rendered in a foreign country, except so far as they have been declared executory by a French tribunal, (which is not a matter of mere form, like the granting in past times of a pareatis from one department to another for judgments rendered within the kingdom, but which assumes, on the part of the French tribunals, a cognizance of the cause, and a full examination of the justice of the judgment presented for execution, as reason demands, and that this has always been practiced in France, according to the testimony of our ancient authorities); that there may result from this an inconvenience, where the debtor, as is asserted to have happened in the present case, removes his property and his person to France, while keeping his domicile in his native country; that it is for the creditor to be watchful, but that no consideration can impair a principle on which rests the sovereignty of governments, and which, whatever be the case, must preserve its whole force.' The court therefore adjudged that, before the tribunal of first instance, Holker should state the grounds of his action, to be contested by Parker, and to be determined by the court upon cognizance of the whole cause. That judgment was confirmed, upon deliberate consideration, by the court of cassation, for the reasons that the ordinance of 1629 enacted, in absolute terms and without exception, that foreign judgments should not have execution in France; that it was only by the Civil Code and the Code of Civil Procedure that the French tribunals had been authorized to declare them executory; that, therefore, the ordinance of 1629 had no application; that the articles of the Codes [159 U.S. 113, 217] referred to did not authorize the courts to declare judgments rendered in a foreign country executory in France without examination; that such an authorization would be as contrary to the institution of the courts as would be the award or the refusal of execution arbitrarily and at will, would impeach the right of sovereignty of the French government, and was not in the intention of the legislature; and that the Codes made no distinction between different judgments rendered in a foreign country, and permitted the judges to declare them all executory, and therefore those judgments, whether against a Frenchman or against a foreigner, were subject to examination on the merits. Holker v. Parker, Merlin, Questions do Droit, Jugement, 14, No. 2. 

The court of cassation has ever since constantly affirmed the same view. Moreau, No. 106, note, citing many decisions; Clunet, 1882, p. 166. In Clunet, 1894, p. 913, note, it is said to be 'settled by judicial decisions (il est de jurisprudence) that the French courts are bound, in the absence of special diplomatic treaties, to proceed to the revision on the whole merits (au fond) of foreign judgments, execution of which is demanded of them'; citing, among other cases, a decision of the court of cassation on February 2, 1892, by which it was expressly held to result from the articles of the Codes above cited 'that judgments rendered in favor of a foreigner against a Frenchman, by a foreign court, are subject, when execution of them is demanded in France, to the revision of the French tribunals which have the right and the duty to examine them, both as to the form and as to the merits.' Sirey, 1892, 1, 201. 

In Belgium the Code of Civil Procedure of 1876 provides that, if a treaty on the basis of reciprocity be in existence between Belgium and the country in which the foreign judgment has been given, the examination of the judgment in the Belgian courts shall bear only upon the questions whether it 'contains nothing contrary to public order, to the principles of the Belgian public order'; whether, by the law of the country in which it was rendered, it has the force of res judicata; whether the copy is duly authenticated; whether the [159 U.S. 113, 218] defendant's rights have been duly respected; and whether the foreign court is not the only competent court, by reason of the nationality of the plaintiff. Where, as is the case between Belgium and France, there is no such treaty, the Belgian court of cassation holds that the foreign judgment may be re-examined upon the merits. Constant, 111, 116; Moreau, No. 189; Clunet, 1887, p. 217; Id. 1888, p. 837; Pig. Judgm. 439. And in a very recent case the civil tribunal of Brussels held that, 'considering that the right of revision is an emanation of the right of sovereignty; that it proceeds from the imperium, and that as such it is within the domain of public law; that from that principle it manifestly follows that, if the legislature does not recognize executory force in foreign judgments where there exists no treaty upon the basis of reciprocity, it cannot belong to the parties to substitute their will for that of the legislature, by arrogating to themselves the power of delegating to the foreign judge a portion of sovereignty.' Clunet, 1894, pp. 164, 165. 

In Holland the effect given to foreign judgments has always depended upon reciprocity, but whether by reason of Dutch ordinances only, or of general principles of jurisprudence, does not clearly appear. Odwin v. Forbes, and Hen. For. Law, above cited; Story, Confl. Laws, 618; Foelix, No. 397, note; Clunet, 1879, p. 369; 1 Ferg. Int. Law, 85; Constant, 171; Moreau, No. 213. 

In Denmark the courts appear to require reciprocity to be shown before they will execute a foreign judgment. Foelix, Nos. 328, 345; Clunet, 1891, p. 987; Westl. Priv. Int. ubi supra. In Norway the courts re-examine the merits of all foreign judgments, even of those of Sweden. Foelix, No. 401; Pig. Judgm. 504, 505; Clunet, 1892, p. 296. In Sweden the principle of reciprocity has prevailed from very ancient times. The courts give no effect to foreign judgments, unless upon that principle; and it is doubtful whether they will even then, unless reciprocity is secured by treaty with the country in which the judgment was rendered. Foelix, No. 400; Olivecrona, in Clunet, 1880, p. 83; Constant, 191; Moreau, No. 222; Pig. Judgm. 503; Westl. Priv. Int. ubi supra. [159 U.S. 113, 219] In the empire of Germany, as formerly in the states which now form part of that empire, the judgments of those states are mutually executed, and the principle of reciprocity prevails as to the judgments of other countries. Foelix, Nos. 328, 331, 333-341; Moreau, Nos. 178, 179; Vierhaus, in Pig. Judgm. 460-474; Westl. Priv. Int. ubi supra. By the German Code of 1877, 'compulsory execution of the judgment of a foreign court cannot take place, unless its admissibility has been declared by a judgment of exequatur'; 'the judgment of exequatur is to be rendered without examining whether the decision is conformable to law'; but it is not to be granted 'if reciprocity is not guaranteed.' Constant, 79-81; Pig. Judgm. 466. The reichsgericht, or imperial court, in a case reported in full in Pig. Judgm ., has held that an English judgment cannot be executed in Germany, because, the court said, the German courts, by the Code, when they execute foreign judgments at all, are 'bound to the unqualified recognition of the legal validity of the judgments of foreign courts,' and 'it is therefore an essential requirement of reciprocity that the law of the foreign state should recognize in an equal degree the legal validity of the judgments of German courts, which are to be enforced by its courts, and that an examination of their legality, both as regards the material justice of the decision as to matters of fact or law, and with respect to matters of procedure, should neither be required as a condition of their execution, by the court ex officio, nor be allowed by the admission of pleas which might lead to it.' Pig. Judgm. 470, 471. See, also, Clunet, 1882, p. 35; Id. 1883, p. 246; Id. 1884, p. 600. 

In Switzerland, by the federal constitution, civil judgments in one canton are ekecutory throughout the republic. As to foreign judgments, there is no federal law, each canton having its own law upon the subject. But civil judgments in one canton are executory other cantons, foreign judgments are executed according to the rule of reciprocity only. Constant, 193-204; Pig. Judgm. 505-516; Clunet, 1887, p. 762; Westl. Priv. Int. ubi supra. The law upon this subject has been clearly stated by Brocher, president of the court of cassation of Geneva, and professor of law in the university there. In his Nouveau [159 U.S. 113, 220] Trait e de Droit International Priv e (1876) 174, treating of the question whether 'it might not be convenient that states should execute, without reviewing their merits, judgments rendered on the territory of each of them respectively,' he says: 'It would certainly be advantageous for the parties interested to avoid the delays, the conflicts, the differences of opinion, and the expenses resulting from the necessity of obtaining a new judgment in each locality where they should seek execution. There might thence arise, for each sovereignty, a juridical or moral obligation to lend a strong hand to foreign judgments. But would not such an advantage be counterbalanced, and often surpassed, by the dangers that might arise from that mode of proceeding? There is here, we believe, a question of reciprocal appreciation and confidence. One must, at the outset, inquire whether the administration of the foreign judiciary, whose judgments it is sought to execute without verifying their merits, presents sufficient guaranties. If the propriety of such an execution be admitted, there is ground for making it the object of diplomatic treaties. That form alone can guaranty the realization of a proper reciprocity. It furnishes, moreover, to each state, the means of acting upon the judicial organization and procedure of other states.' In an article in the Journal, after a review of the Swiss decisions, he recognizes and asserts that 'it comes within the competency of each canton to do what seems to it proper in such matters.' Clunet, 1879, pp. 88, 94. And in a later treatise he says: 'We cannot admit that the recognition of a state as sovereign ought necessarily to have as a consequence the obligation of respecting and executing the judicial decisions rendered by its tribunals. In strict right, the authority of such acts does not extend beyond the frontier. Each sovereignty possesses in particular, and more or less in private, the territory subject to its power. No other can exercise there an act of its authority. This territorial independence finds itself, in principle, directly included in the very act by which one nation recognizes a foreign state as a sovereign; but there cannot result therefrom a promise to adopt, and to cause to be executed upon the national territory, judgments rendered by [159 U.S. 113, 221] the officials of the foreign state, whoever they may be. That would be an abdication of its own sovereignty; and would bind it in such sort as to make it an accomplice in acts often injurious, and in some cases even criminal. Such obligations suppose a reciprocal confidence. They are not undertaken, moreover, except upon certain conditions, and by means of a system of regulations intended to prevent or to lessen the dangers which might result from them.' 3 Cours de Droit International Priv e (1885) 126, 127. 

In Russia, by the Code of 1864, 'the judgments of foreign tribunals shall be rendered executory according to the rules established by reciprocal treaties and conventions,' and, where no rules have been established by such treaties, are to be 'put in execution in the empire only after authorization granted by the courts of the empire'; and 'in deciding upon demands of this kind the courts do not examine into the foundation of the dispute adjudged by the foreign tribunals, but decide only whether the judgment does not contain dispositions which are contrary to the public order, or which are not permitted by the laws of the empire.' Constant, 183-185. Yet a chamber of the senate of St. Petersburg, sitting as a court of cassation, and the highest judicial tribunal of the empire in civil matters, has declined to execute a French judgment upon the grounds that, by the settled law of Russia, 'it is a principle in the Russian empire that only the decisions of the authorities to whom jurisdiction has been delegated by the sovereign power have legal value by themselves and of full right,' and that, 'in all questions of international law, reciprocity must be observed and maintained as a fundamental principle.' Adam v. Schipoff, Clunet, 1884, pp. 45, 46, 134. And Prof. Englemann, of the Russian University of Dorpat, in an able essay, explaining that and other Russian decisions, takes the following view of them: 'The execution of a treaty is not the only proof of reciprocity.' 'It is necessary to commit the ascertainment of the existence of reciprocity to the judicial tribunals, for the same reasons for which there is conferred upon them the right to settle all questions incident to the cause to be adjudged. The existence of reciprocity between [159 U.S. 113, 222] two states ought to be proved in the same manner as all the positive facts of the case.' 'It is true that the principle of reciprocity is a principle not of right, but of policy, yet the basis of the principle of all regular and real policy is also the fundamental principle of right, and the point of departure of all legal order,-the suum cuique. This last principle comprehends right, reciprocity, utility, and reciprocity is the application of right to policy.' 'Let this principle be applied wherever there is the least guaranty or even a probability of reciprocity, and the cognizance of this question be committed to the judicial tribunals, and one will arrive at important results, which, on their side, will touch the desired end,-international accord. But for this it is indispensable that the application of this principle should be intrusted to judicial tribunals, accustomed to decide affairs according to right, and not to administrative authorities, which look above all to utility, and are accustomed to be moved by political reasons, intentions, and even passions.' Clunet, 1884, pp. 120-122. But it would seem that no foreign judgment will be executed in Russia unless reciprocity is secured by treaty. Clunet, 1884, pp. 46, 113, 139, 140, 602. 

In Poland the provisions of the Russian Code are in force; and the court of appeal of Warsaw has decided that where there is no treaty the judgments of a foreign country cannot be executed, because, 'in admitting a contrary conclusion, there would be impugned one of the cardinal principles of international relations, namely, the principle of reciprocity, according to which each state recognizes juridical rights and relations, originating or established in another country, only in the measure in which the latter, in its turn, does not disregard the rights and relations existing in the former.' Clunet, 1884, pp. 494, 495. 

In Roumania it is provided by Code that 'judicial decisions rendered in foreign countries cannot be executed in Roumania, except in the same manner in which Roumanian judgments are executed in the country in question, and provided they are declared executory by competent Roumanian judges'; and this article seems to be held to require legislative reciprocity. [159 U.S. 113, 223] Moreau, No. 219; Clunet, 1879, p. 351; Id. 1885, p. 537; Id. 1891, p. 452; Pig. Judgm. 495. 

In Bulgaria, by a resolution of the supreme court in 1881, 'the Bulgarian judges should, as a general rule, abstain from entering upon the merits of the foreign judgment. They ought only to inquire whether the judgment submitted to then does not contain dispositions contrary to the public order and to the Bulgarian laws.' Constant, 129, 130; Clunet, 1886, p. 570. This resolution closely follows the terms of the Russian Code, which, as has been seen, has not precluded applying the principle of reciprocity. 

In Austria the rule of reciprocity does not rest upon any treaty or legislative enactment, but has been long established, by imperial decrees and judicial decisions, upon general principles of jurisprudence. Foelix, No. 331; Constant, 100-108; Moreau, No. 185; Weiss, Trait e de Droit International (1886) 950; Clunet, 1891, p. 1003; Id. 1894, p. (1886) 980; Clunet, 1891, p. 1003; Id. 1894, p. same principles were always followed as in Austria; and reciprocity has been made a condition by a law of 1880. Constant, 109; Moreau, No. 186, and note; Pig. Judgm. 436; Weiss, ubi supra. 

In Italy, before it was united into one kingdom, each state had its own rules. In tuscany and in Modena, in the absence of treaty, the whole merits were reviewed. In Parma, as by the French ordinance of 1629, the foreign judgment was subject to fundamental revision, if against a subject of Parma. In Naples the Code and the decisions followed those of France. In Sardinia the written laws required above all the condition of reciprocity, and if that condition was not fulfilled the foreign judgment was re-examinable in all respects. Fiore, Effetti Internazionali delle Sentenze (1875) 40-44; Moreau, No. 204. In the papal states, by a decree of the pope in 1820, 'the exequatur shall not be granted, except so far as the judgments rendered in the states of his holiness shall enjoy the same favor in the foreign countries; this reciprocity is presumed, if there is no particular reason to doubt it.' Toullier, Droit Civil, lib. 3, tit. 3, c. 6, 3, No. 93. And see Foelix, No. 343; Westl. Priv. Int. ubi supra. In the kingdom of Italy, [159 U.S. 113, 224] by the Code of Procedure of 1865, 'executory force is given to the judgments of foreign judicial authorities by the court of appeal in whose jurisdiction they are to be executed, by obtaining a judgment on an exequatur in which the court examines (a) if the judgment has been pronounced by a competent judicial authority; (b) if it has been pronounced, the parties being regularly cited; (c) if the parties have been legally represented or legally defaulted; (d) if the judgment contains dispositions contrary to public order or to the internal public law of the realm.' Constant, 157. In 1874 the court of cassation of Turin, 'considering that in international relations is admitted the principle of reciprocity, as that which has its foundation in the natural reason of equality of treatment, and in default thereof opens the way to the exercise of the right of retaliation,' and that the French courts examine the merits of Italian judgments before allowing their execution in France, decided that the Italian courts of appeal, when asked to execute a French judgment, ought not only to inquire into the competency of the foreign court, but also to review the merits and the justice of the controversy. Levi v. Pitre, in Rossi, Esecuzione delle Sentenze Straniere (1st Ed. 1875) 70,284; and in Clunet, 1879, p. 295. Some commentators, however, while admitting that decision to be most authoritative, have insisted that it is unsound, and opposed to other Italian decisions, to which we have not access. Rossi, ubi supra (2d Ed. 1890) 92; Fiore, 142, 143; Clunet, 1878, p. 237; Clunet, 1879, pp. 296, 305; Pig. Judgm. 483; Constant, 161. 

In the principality of Monaco, foreign judgments are not executory, except by virtue of a special ordinance of the prince, upon a report of the advocate general. Constant, 169; Pig. Judgm. 488. 

In Spain, formerly, foreign judgments do not appear to have been executed at all. Foelix, No. 398; Moreau, No. 197; Silvela, in Clunet, 1881, p. 20. But by the Code of 1855, revised in 1881, without change in this respect, 'judgments pronounced in foreign countries shall have in Spain the force that the respective treaties given them; if there are no special treaties with the nation in which they have been rendered, they shall [159 U.S. 113, 225] have the same force that is given by the laws of that nation to Spanish executory judgments; if the judgment to be executed proceeds from a nation by whose jurisprudence effect is not given to the judgments pronounced by Spanish tribunals, it shall have no force in Spain'; and 'application for the execution of judgments pronounced in foreign countries shall be made to the supreme tribunal of justice, which, after examining an authorized translation of the foreign judgment, and after hearing the party against whom it is directed and the public minister, shall decide whether it ought or ought not to be executed.' Constant, 141, 142; Pig. Judgm. 499, 500. A case in which the supreme court of Spain in 1880 ordered execution of a French judgment, after reviewing its merits, is reported in Clunet, 1881, p. 365. In another case, in 1888, the same court, after hearing the parties and the public minister, ordered execution of a Mexican judgment. The public minister, in his demand for its execution, said: 'Our law of civil procedure, inspired, to a certain point, by the modern theories of international law, which, recognizing among civilized nations a true community of right, and considering mankind as a whole, in which nations occupy a position identical with that of individuals towards society, gives authority in Spain to executory judgments rendered by foreign tribunals, even in the absence of special treaty, provided that those countries do not proscribe the execution there of our judgments, and under certain conditions, which, if they limit the principle, are inspired by the wish of protecting our sovereignty and by the supreme exigencies of justice. When nothing appears, either for or against, as to the authority of the judgments of our courts in the foreign country, one should not put an obstacle to the fulfillment, in our country, of judgments emanating from other nations, especially when the question is of a country which, by its historic origin, its language, its literature, and by almost the identity of its customs, its usages, and its social institutions, has so great a connection with our own,-which obliges us to maintain with it the most intimate relations of friendship and courtesy.' And he pointed out that Mexico, by its Code, had adopted reciprocity as a fundamental principle. [159 U.S. 113, 226] Among the reasons assigned by the court for ordering the Mexican judgment to be executed was that 'there exists in Mexico no precedent of jurisprudence which refuses execution to judgments rendered by the Spanish tribunals.' Clunet, 1891, pp. 288-292. 

In Portugal, foreign judgments, whether against a Portuguese or against a foreigner, are held to be reviewable upon the merits before granting execution thereof. Foelix, No. 399; Clunet, 1875, pp. 54, 448; Moreau, No. 217; Constant, 176-180; Westl. Priv. Int. ubi supra. 

In Greece, by the provisions of the Code of 1834, foreign judgments, both parties to which are foreigners, are enforced without examination of their merits; but if one of the parties is a Greek they are not enforced, if found contradictory to the facts proved, or if they are contrary to the prohibitive laws of Greece. Foelix, No. 396; Constant, 151, 152; Moreau, No. 202; Saripolos, in Clunet, 1880, p. 173; Pig. Judgm. 475. 

In Egypt, under the influence of European jurisprudence, the Code of Civil Procedure has made reciprocity a condition upon which foreign judgments are executed. Constant, 136; Clunet, 1887, pp. 98, 228; Id. 1889, p. 322. 

In Cuba and in Porto Rico, the Codes of Civil Procedure are based upon the Spanish Code of 1855. Pig. Judgm. 435, 503. In Hayti the Code re- enacts the provisions of the French Code. Constant, 153; Moreau, No. 203; Pig. Judgm. 460. 

In Mexico the system of reciprocity has been adopted by the Code of 1884 as the governing principle. Constant, 168; Clunet, 1891, p. 290. 

The rule of reciprocity likewise appears to have generally prevailed in South America. In Peru foreign judgments do not appear to be executed without examining the merits, unless when reciprocity is secured by treaty. Clunet, 1879, pp. 266, 267; Pig. Judgm. 548. In Chili there appears to have been no legislation upon the subject; but, according to a decision of the supreme court of Santiago in 1886, 'the Chilian tribunals should not award an exequatur, except upon decisions in correct form, and also reserving the general principle of reciprocity.' Clunet, 1889, p. 135; Constant, 131, [159 U.S. 113, 227] 132. In Brazil foreign judgments are not executed, unless because of the country in which they were rendered admitting the principle of reciprocity, or because of a placet of the government of Brazil, which may be awarded according to the circumstances of the case. Constant, 124, and note; Moreau, No. 192; Pig. Judgm. 543-546; Westlake, ubi supra. In the Argentine Republic the principle of reciprocity was maintained by the courts, and was affirmed by the Code of 1878, as a condition sine qua non of the execution of foreign judgments, but has perhaps been modified by later legislation. Moreau, No. 218; Palomeque, in Clunet, 1887, pp. 539- 558. 

It appears, therefore, that there is hardly a civilized nation on either continent which, by its general law, allows conclusive effect to an executory foreign judgment for the recovery of money. In France and in a few smaller states-Norway, Portugal, Greece, Monaco, and Hayti-the merits of the controversy are reviewed, as of course, allowing to the foreign judgment, at the most, no more effect than of being prima facie evidence of the justice of the claim. In the great majority of the countries on the continent of Europe,-in Belgium, Holland, Denmark, Sweden, Germany, in many cantons of Switzerland, in Russia and Poland, in Roumania, in Austria and Hungary (perhaps in Italy), and in Spain,-as well as in Egypt, in Mexico, and in a great part of South America, the judgment rendered in a foreign country is allowed the same effect only as the courts of that country allow to the judgments of the country in which the judgment in question is sought to be executed. 

The prediction of Mr. Justice Story in section 618 of his Commentaries on the Conflict of Laws, already cited, has thus been fulfilled, and the rule of reciprocity has worked itself firmly into the structure of international jurisprudence. 

The reasonable, if not the necessary, conclusion appears to us to be that judgments rendered in France, or in any other foreign country, by the laws of which our own judgments are reviewable upon the merits, are not entitled to full credit and conclusive effect when sued upon in this country, but are prima facie evidence only of the justice of the plaintiffs' claim. [159 U.S. 113, 228] In holding such a judgment, for want of reciprocity, not to be conclusive evidence of the merits of the claim, we do not proceed upon any theory of retaliation upon one person by reason of injustice done to another, but upon the broad ground that international law is founded upon mutuality and reciprocity, and that by the principles of international law recognized in most civilized nations, and by the comity of our own country, which it is our judicial duty to known and to declare, the judgment is not entitled to be considered conclusive. 

By our law, at the time of the adoption of the constitution, a foreign judgment was considered as prima facie evidence, and not conclusive. There is no statute of the United States, and no treaty of the United States with France, or with any other nation, which has changed that law, or has made any provision upon the subject. It is not to be supposed that, if any statute or treaty had been or should be made, it would recognize as conclusive the judgments of any country, which did not give like effect to our own judgments. In the absence of statute or treaty, it appears to us equally unwarrantable to assume that the comity of the United States requires anything more. 

If we should hold this judgment to be conclusive, we should allow it an effect to which, supposing the defendants' offers to be sustained by actual proof, it would, in the absence of a special treaty, be entitled in hardly any other country in Christendom, except the country in which it was rendered. If the judgment had been rendered in this country, or in any other outside of the jurisdiction of France, the French courts would not have executed or enforced it, except after examining into its merits. The very judgment now sued on would be held inconclusive in almost any other country than France. In England, and in the colonies subject to the law of England, the fraud alleged in its procurement would be a sufficient ground for disregarding it. In the courts of nearly every other nation, it would be subject to re-examination, either merely because it was a foreign judgment, or because judgments of that nation would be reexaminable in the courts of France. [159 U.S. 113, 229] For these reasons, in the action at law, the 

Judgment is reversed, and the cause remanded to the circuit court, with directions to set aside the verdict and to order a new trial. 

For the same reasons, in the suit in equity between these parties, the foreign judgment is not a bar, and therefore the 

Decree dismissing the bill is reversed, the plea adjudged bad, and the cause remanded to the circuit court for further proceedings not inconsistent with this opinion. 

Mr. Chief Justice FULLER, dissenting. 

Plaintiffs brought their action on a judgment recovered by them against the defendants in the courts of France, which courts had jurisdiction over person and subject-matter, and in respect of which judgment no fraud was alleged, except in particulars contested in and considered by the French courts. The question is whether under these circumstances, and in the absence of a treaty or act of congress, the judgment is re-examinable upon the merits. This question I regard as one to be determined by the ordinary and settled rule in respect of allowing a party who has had an opportunity to prove his case in a competent court to retry it on the merits; and it seems to me that the doctrine of res judicata applicable to domestic judgments should be applied to foreign judgments as well, and rests on the same general ground of public policy, that there should be an end of litigation. 

This application of the doctrine is in accordance with our own jurisprudence, and it is not necessary that we should hold it to be required by some rule of international law. The fundamental principle concerning judgments is that disputes are finally determined by them, and I am unable to perceive why a judgment in personam, which is not open to question on the ground of want of jurisdiction, either intrinsically or over the parties, or of fraud, or on any other recognized ground of impeachment, should not be held, inter partes, though recovered abroad, conclusive on the merits. [159 U.S. 113, 230] Judgments are executory while unpaid, but in this country execution is not given upon a foreign judgment as such, it being enforced through a new judgment obtained in an action brought for that purpose. 

The principle that requires litigation to be treated as terminated by final judgment, properly rendered, is as applicable to a judgment proceeded on in such an action as to any other, and forbids the allowance to the judgment debtor of a retrial of the original cause of action, as of right, in disregard of the obligation to pay arising on the judgment, and of the rights acquired by the judgment creditor thereby. 

That any other conclusion is inadmissible is forcibly illustrated by the case in hand. Plaintiffs in error were trading copartners in Paris as well as in New York, and had a place of business in Paris at the time of these transactions and of the commencement of the suit against them in France. The subjects of the suit were commercial transactions, having their origin, and partly performed, in France, under a contract there made, and alleged to be modified by the dealings of the parties there, and one of thej claims against them was for goods sold to them there. They appeared generally in the case, without protest, and by counterclaims relating to the same general course of business, a part of them only connected with the claims against them, became actors in the suit, and submitted to the courts their own claims for affirmative relief, as well as the claims against them. The courts were competent, and they took the chances of a decision in their favor. As traders in France they were under the protection of its laws, and were bound by its laws, its commercial usages, and its rules of procedure. The fact that they were Americans and the opposite parties were citizens of France is immaterial, and there is no suggestion on the record that those courts proceeded on any other ground than that all litigants, whatever their nationality, were entitled to equal justice therein. If plaintiffs in error had succeeded in their cross suit and recovered judgment against defendants in error, and had sued them here on that judgment, defendants in error would not have been permitted to say that the judgment in France was [159 U.S. 113, 231] not conclusive against them. As it was, defendants in error recovered, and I think plaintiffs in error are not entitled to try their fortune anew before the courts of this country on the same matters voluntarily submitted by them to the decision of the foreign tribunal. We are dealing with the judgment of a court of a civilized country, whose laws and system of justice recognize the general rules in respect to property and rights between man and man prevailing among all civilized peoples. Obviously, the last persons who should be heard to complain are those who identified themselves with the business of that country, knowing that all their transactions there would be subject to the local laws and modes of doing business. The French courts appear to have acted 'judicially, honestly, and with the intention to arrive at the right conclusion,' and a result thus reached ought not to be disturbed. 

The following view of the rule in England was expressed by Lord Herschell in Nouvion v. Freeman, 15 App. Cas. 1, 9, quoted in the principal opinion: 'The principle upon which I think our enforcement of foreign judgments must proceed is this: That in a court of competent jurisdiction, where, according to its established procedure, the whole merits of the case were open, at all events, to the parties, however much they may have failed to take advantage of them or may have waived any of their rights, a final adjudication has been given that a debt or obligation exists, which cannot thereafter in that court be disputed, and can only be questioned in an appeal to a higher tribunal. In such a case it may well be said that, giving credit to the court of another country, we are prepared to take the fact that such adjudication has been made as establishing the existence of the debt or obligation.' But in that connection the observations made by Mr. Justice Blackburn in Godard v. Gray, L. R. 6 Q. B. 139, 148, and often referred to with approval, may usefully again be quoted: 

'It is not an admitted principle of the law of nations that a state is bound to enforce within its territories the judgments of a foreign tribunal. Several of the continental nations (including France) do not enforce the judgments of other countries, [159 U.S. 113, 232] unless where there are reciprocal treaties to that effect. But in England, and in those states which are governed by the common law, such judgments are enforced, not by virtue of any treaty nor by virtue of any statute, but upon a principle very well stated by Parke, B., in Williams v. Jones, 13 Mees. & W. 633: 'Where a court of competent jurisdiction had adjudicated a certain sum to be due from one person to another, a legal obligation arises to pay that sum, on which an action of debt to enforce the judgment may be maintained. It is in this way that the judgments of foreign and colonial courts are supported and enforced.' And taking this as the principle, it seems to follow that anything which negatives the existence of that legal obligation, or excuses the defendant from the performance of it, must form a good defense to the action. It must be open, therefore, to the defendant to show that the court which pronounced the judgment had not jurisdiction to pronounce it, either because they exceeded the jurisdiction given to them by the foreign law, or because he, the defendant, was not subject to that jurisdiction; and so far the foreign judgment must be examinable. Probably the defendant may show that the judgment was obtained by the fraud of the plaintiff, for that would show that the defendant was excused from the performance of an obligation thus obtained; and it may be that where the foreign court has knowingly and perversely disregarded the rights given to an English subject by English law, that forms a valid excuse for disregarding the obligation thus imposed on him; but we prefer to imitate the caution of the present lord chancellor in Castrique v. Imrie, L. R. 4 H. L. 445, and to leave those questions to be decided when they arise, only observing in the present case, as in that: 'The whole of the facts appear to have been inquired into by the French courts judicially, honestly, and with the intention to arrive at the right conclusion; and, having heard the facts as stated before them, they came to a conclusion which justified them in France in deciding as they did decide.' ... Indeed, it is difficult to understand how the common course of pleading is consistent with any notion that the judgment was only evidence. If that were so, every count on a [159 U.S. 113, 233] foreign judgment must be demurrable on that ground. The mode of pleading shows that the judgment was considered, not as merely prima facie evidence of that cause of action for which the judgment was given, but as in itself giving rise, at least prima facie, to a legal obligation to obey that judgment, and pay the sum adjudged. This may seem a technical mode of dealing with the question; but in truth it goes to the root of the matter; for, if the judgment were merely considered as evidence of the original cause of action, it must be open to meet it by any counter evidence negativing the existence of that original cause of action. If, on the other hand, there is a prima facie obligation to obey the judgment of a tribunal having jurisdiction over the party and the cause, and to pay the sum decreed, the question would be whether it was open to the unsuccessful party to try the cause over again in a court not sitting as a court of appeal from that which gave the judgment. It is quite clear that this could not be done where the action is brought on the judgment of an English tribunal; and, on principle, it seems the same rule should apply where it is brought on that of a foreign tribunal.'

In any aspect, it is difficult to see why rights acquired under foreign judgments do not belong to the category of private rights acquired under foreign laws. Now, the rule is universal in this country that private rights acquired under the laws of foreign states will be respected and enforced in our courts unless contrary to the policy or prejudicial to the interests of the state where this is sought to be done; and, although the source of this rule may have been the comity characterizing the intercourse between nations, it prevails to-day by its own strength, and the right to the application of the law to which the particular transaction is subject is a juridical right. 

And, without going into the refinements of the publicists on the subject, it appears to me that that law finds authoritative expression in the judgments of courts of competent jurisdiction over parties and subject- matter. 

It is held by the majority of the court that defendants cannot be permitted to contest the validity and effect of this judgment on the general ground that it was erroneous in law [159 U.S. 113, 234] or in fact, and the special grounds relied on are seriatim rejected. In respect of the last of these-that of fraud-it is said that it is unnecessary in this case to decide whether certain decisions cited in regard to impeaching foreign judgments for fraud could be followed consistently with our own decisions as to impeaching domestic judgments for that reason, 'because there is a distinct and independent ground upon which we are satisfied that the comity of our nation does not require us to give conclusive effect to the judgments of the courts of France, and that ground is the want of reciprocity on the part of France as to the effect to be given to the judgments of this and other foreign countries.' And the conclusion is announced to be 'that judgments rendered in France, or in any other foreign country, by the laws of which our own judgments are reviewable upon the merits, are not entitled to full credit and conclusive effect when sued upon in this country, but are prima facie evidence only of the justice of the plaintiff's claim.' In other words, that, although no special ground exists for impeaching the original justice of a judgment, such as want of jurisdiction or fraud, the right to retry the merits of the original cause at large, defendant being put upon proving those merits, should be accorded in every suit on judgments recovered in countries where our own judgments are not given full effect, on that ground merely. 

I cannot yield my assent to the proposition that, because by legislation and judicial decision in France that effect is not there given to judgments recovered in this country which, according to our jurisprudence, we whink should be given to judgments wherever recovered ( subject, of course, to the recognized exceptions), therefore we should pursue the same line of conduct as respects the judgments of French tribunals. The application of the doctrine of res judicata does not rest in discretion; and it is for the government, and not for its courts, to adopt the principle of retorsion, if deemed under any circumstances desirable or necessary. 

As the court expressly abstains from deciding whether the judgment is impeachable on the ground of fraud, I refrain from any observations on that branch of the case. [159 U.S. 113, 235] Mr. Justice HARLAN, Mr. Justice BREWER, and Mr. Justice JACKSON concur in this dissent. 
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