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February 17, 2017
*

*

*

Re:
*Name of Trust 
Dear *:


I know that I have sent you a letter much like this one in the past, but I send a new “trust administration policies” letter every year.  That way, I can easily update my policies from year to year, and you will get an annual reminder of these policies.  To avoid confusion, I have highlighted the new information and policies in this letter by using a bold type.  I have also used a bold type for some of the old information that is particularly important.  If you still have my prior “policies” letter, you might consider putting an “X” across the front page of that old letter, so you will not ever get confused about which is the new letter.

Natalie is your primary contact person for any requests for disbursements and/or reimbursements from *Ben’s trust.  I make all of the final decisions regarding *Ben's particular trust, and I make those decisions in light of the public benefits that *Ben is receiving and the amount of funds in *Ben’s trust.  Natalie consults with me on any requests you submit, and she processes your requests in a timely manner.  Natalie’s contact information is as follows:

Natalie S. Wiselogle




Trust Administrator

Fechtman Law Office
8555 River Road, Suite 420
Indianapolis, IN  46240
(317) 663-7200  phone, ext. 113 

(317) 663-7222  fax

nwiselogle@indianaelderlaw.com
Natalie’s office hours are 9:00 a.m. to 3:00 p.m., Monday through Friday.  If there is a true emergency and you cannot reach Natalie, you may call the office and ask for my other Trust Administrator, Holly Glass.

As a service to our trust beneficiaries who live outside of the (317) area code, Fechtman & Moore has a toll-free telephone number.  Please feel free to use this number any time.  You will be directed to voicemail in the event no one is immediately available to take your call.  The toll-free telephone number is: (866) 238-4540.

We enjoy seeing pictures of our trust beneficiaries.  We would love to have a current picture of *Ben.  Please send a recent picture of *Ben to our office when you send in your completed Status of Public Benefits form.  

There are a number of issues with respect to administering *Ben’s trust that I wish to bring to your attention at this time, including:  

:  Annual Accountings

:  Public Benefits

:  Pre-paid Funeral and Burial
:  General Rules for Trust Expenditures

:  Bill Paying

:  Policy on Reimbursement of Expenses

:  Insurance on Homes and Vehicles

:  Tax Returns and Income Issues
Annual Accountings


I will send you an accounting of all of the Trust account activity on an annual basis.  Please contact me if you want to discuss getting copies of the monthly or quarterly account statements.

Public Benefits


In order to administer *Ben’s special needs trust properly, and to notify the appropriate public benefits agencies of the trust expenditures I make as Trustee, it is critical that I have up-to-date and accurate information about the public benefits that *Ben is currently receiving.  It is also important that I have the contact information for the caseworker or case manager handling *Ben’s case at the various public benefits agencies, although I understand that there are no longer individual caseworkers assigned to Medicaid and SNAP (formerly, Food Stamps) cases.  

Please complete the enclosed form, and return it to me right away in the enclosed, postage-paid envelope.  Even if you have completed this form in the past, I ask that you complete it with the most current information and return it to me as soon as possible.  If *Ben is not receiving any public benefits right now, you may simply indicate that fact on the form and send it back to me.  If you have not returned the form by April 15, 2016, I will stop making distributions from *Ben’s trust until I receive the form back from you.  If you have trouble determining the type of public benefits that *Ben is currently receiving, please do not hesitate to contact me.  I will send this form to you once a year to keep my records up to date, but you should contact me immediately if this information changes in the meantime.

*Ben’s trust is structured so that it will not cause problems with *Ben’s eligibility for public benefits such as Medicaid and SSI.  However, there are inherent bureaucratic difficulties and uncertainties in dealing with the Medicaid office and/or Social Security Administration.  It is likely that at some point during the administration of *Ben’s trust, the Medicaid office and/or the Social Security Administration will attempt to reduce or terminate *Ben’s benefits.  If you receive a notice from either of these agencies, you should send it to me right away so I can help you properly respond to the notice.  
Pre-paid Funeral and Burial

I realize that this is a sensitive issue, but, in our initial meeting, I may have expressed to you the importance of obtaining a pre-paid funeral and burial for *Ben.  The State of Indiana has changed the law to prevent the trustees of special needs trusts from paying anything out of the trust after the trust beneficiary has died and before the state is reimbursed for its Medicaid costs on behalf of the trust beneficiary.  There is no exception for funeral and burial costs.  It therefore seems prudent to pre-pay the funeral and burial for *Ben, so that your family will not have to come up with money to pay for the funeral and burial at the time of *Ben’s death.  If you wish to go ahead and get *Ben’s funeral and burial pre-paid, I will pay for it out of *Ben’s Trust funds.


If you have not already done so, please contact the director of the funeral home of your choosing to discuss a pre-paid funeral and burial for *Ben.  Please explain that *Ben is on Medicaid and that you want to set up a pre-paid burial trust.  Once arrangements have been finalized, have the funeral home send the bill to my office and I will pay it out of the Trust.  


If you are uncomfortable pre-planning *Ben’s funeral and burial, you might want to consider something called a Funeral Trust.  By using the Funeral Trust, you are able to pre-pay up to $10,000.00, without pre-planning the actual funeral or burial, and you don’t even have to choose a particular funeral home.  Please let me know if you want to consider this option.  There will be some forms for you to sign, but I can take care of the payment out of *Ben’s Trust.
General Rules for Trust Expenditures

*Ben’s trust money can be used for many things that will improve the quality of *Ben’s life and provide *Ben with items that *Ben wants and needs.  If *Ben has a need and you would like the need to be paid for by *Ben’s trust, you should mail, fax or e-mail your request to Natalie.  E-mail is often the best way to submit your requests.  If your request is for an expensive item or service, like a piece of furniture or modification of a bathroom, I require two written estimates, and I may feel the need to petition the court for permission to spend relatively large amounts of money.  Also, it is always a good idea to get these requests to Natalie as much in advance as possible.  Weekends, holiday, illness and vacations sometime cause delays, and with more expensive purchases we might need up to a week to liquidate some of the trust investments to free up enough cash to make the purchase. 
In general, expenditures on *Ben’s behalf should be paid to the vendor or service provider directly.  There may be times, however, when you will go ahead and purchase the item or pay for the service and will want to be reimbursed from the trust.  Please refer to the paragraph later in this letter regarding my reimbursement policy.


For any request you submit, we will need a detailed invoice for the item or service.  If we need further information or documentation about your request, Natalie will contact you.  If the expenditure is approved, we will send payment directly to the vendor or service provider, or we will send a check to you as reimbursement, as appropriate.  
There are some things that the trust money cannot be used for.  *Ben cannot receive any cash from the trust, because this is considered by Medicaid and the Social Security Administration (SSA) to be income to *Ben, and *Ben could lose part or all of *Ben’s public benefits.  Also, there is a Medicaid rule that does not allow the trust to pay for all of *Ben’s food, clothing or shelter.  If the Trust is helping with *Ben’s utilities, this means that *Ben will pay the water and sewer bill, or whatever the lowest utility bills is, from *his SSI benefit or other income, so the trust will not be paying for all of *his shelter.  *Ben will also have to pay for some of *his food and some of *his clothing each time the trust helps with those things.

With respect to *Ben’s SSI, if trust money is used to pay for food or shelter, this will lower *Ben’s monthly SSI payment.  The reduction is made on a dollar-for-dollar basis, and there is a maximum reduction of one-third plus $20.00 of the maximum SSI benefit, which in 2016 is $733.00 per month.  For example, if *Ben currently receives $733.00 per month in SSI benefits, and *Ben’s trust pays for $245.00 or more of *Ben’s monthly food and shelter costs, *Ben’s benefit could be reduced to $468.00 ($733.00-$245.00-$20.00=$468.00).  Or, if *Ben currently receives $350.00 per month in SSI benefits, and *Ben’s trust pays for $245.00 or more of *Ben’s monthly food and shelter costs, *Ben’s benefit could be reduced to $85.00 ($350.00-$245.00-$20.00=$85.00).  If the Trust pays for many of *Ben’s ongoing shelter costs, I think it is safe to assume that the SSI will be reduced in most, if not all, months.  This means that I will have to decide, in part based on the amount of money in the Trust and *Ben’s age, life-expectancy and estimated future needs, whether it makes sense to utilize trust funds to assist with food or shelter items.
Bill Paying

If it is within the budget for *Ben’s trust, the trust may pay vendors directly for some goods or services provided for *Ben’s benefit.  Some of the goods or services with which the trust may assist include:  mortgage or rent payments, routine living expenses such as gas and groceries, and utility bills.  In fact, you may wish to discuss with Natalie having the billing address for *Ben’s utilities changed to my business address in order to expedite payments.  We may then elect to set up those utility payments for electronic funds transfer directly from the trust’s checking account.  The trust may not be able to pay for the water/sewer services in order to comply with the Medicaid rule mentioned previously in this letter.  Since the water/sewer bill is usually the least expensive shelter cost, we typically choose that utility bill for the trust beneficiary to pay on their own.

If you feel that you need assistance with routine living expenses such as gas, groceries and utility bills, please let Natalie know this.  Many of the judges don’t like it when a child’s Trust helps with monthly expenses that are ordinarily paid by parents.  We may have to petition the court, and the judge may want to have a hearing, so you will have the opportunity to explain why you need monthly help from your child’s Trust.    

There may be times when you need to pay a bill with your credit card, and then ask me to pay part or all of the credit card bill when it comes in.  In that case, I will need to see the itemized credit card bill and the store receipt.  For example, if you buy goods for yourself from ABC store and use XYZ credit card to pay for the goods, I will need itemized copies of the ABC receipt and the XYZ bill in order to process your reimbursement request.  Please note that I will not pay for alcohol, tobacco, lottery tickets, or other items that are not clearly for *Ben’s benefit.  


Please contact me in advance of any credit card expenditures you want me to pay from your Trust.  This makes the most sense for large expenditures, and will avoid you paying for expensive things with your credit card and having me refuse to pay the bill later.


We will not be able to use any gift cards for *Ben due to the SSI Rules.  There is a specific SSI Rule that says that a gift card counts as income in the month you receive it, which means that a gift card of any type will cause *Ben to lose part or all of *his/her SSI.   

If there are medical bills of any sort that you want me to pay out of the Trust, I will need to see the Explanation of Benefits (EOB) form, or something else from Medicaid, showing clearly that Medicaid or your insurance company has refused to pay that bill.  This is because the Trust is designed to supplement what we can get from Medicaid or your insurance, and I am not allowed to pay a medical bill unless I know that Medicaid or your insurance won’t pay it.  

Policy on Reimbursement of Expenses


There may be times when you will need to pay vendors or service providers directly for services and goods for *Ben when you can be reimbursed from *Ben’s Trust for those expenses.  In order to have your request for reimbursement considered, you must submit a receipt for those goods or services with an itemized list of charges.  You can even charge those expenses on your credit card.  In that case, I will need to see the itemized credit card bill and the store receipt.  For example, if you buy goods for *Ben from ABC store and use an XYZ credit card, I will need itemized copies of the ABC receipt and the XYZ bill in order to process your reimbursement request.  Please note that I will not pay for alcohol, tobacco or other items that are not clearly for the benefit of *Ben.  


Once I review the receipts, and if the expenditures are reasonable and fit within *Ben’s budget, I will send you a check reimbursing you for those expenditures.  Please contact me in advance of any expenditures you make if you want to be sure I will reimburse you from *Ben’s Trust.  This makes the most sense for large expenditures, and will avoid you paying for expensive things and possibly not being reimbursed for them later.

Insurance on Homes and Vehicles


If Trust money was used to pay for a vehicle or a home, it is very imperative that you carry full coverage (both liability and collision) insurance on vehicles and adequate insurance on homes at all times.  If a vehicle is damaged and there is no collision insurance coverage, I may not be able to use Trust money to buy a replacement vehicle or even to pay for expensive repairs.  Besides, uninsured vehicles and homes pose a significant risk to the rest of the Trust assets.  It is also important that you maintain a current valid driver’s license because many insurance companies will not cover a situation where the driver was operating the vehicle without a valid license.  
Tax Returns and Income Issues


There are several issues with regard to income and the taxation of income of which you should be aware.  These statements are general and you should discuss the specifics of your situation with me, with Natalie or with the tax preparer:

:  Beneficiary Individual Income Tax Returns:  *Ben’s special needs trust does not have its own federal tax identification number for tax reporting.  Instead, all trust income, such as interest, dividends and capital gains on investments, is taxable to *Ben, under *Ben’s social security number.  The advantage of this situation is that individual tax rates are lower than rates applied to trusts, resulting in a lower tax payment (if any) being required.  

At the end of each January, I will receive the 1099 and other tax information regarding the trust.  It is technically your responsibility to prepare and file the tax return for *Ben, or hire a tax preparer to prepare and file the tax return for *Ben.   However, I have been using Richard Bartholomew (who is a lawyer and a CPA) to prepare the 1040 tax returns for all of my trust beneficiaries, and I plan to do that again this year.  The amount of income earned and reflected on the 1099 will be reported on *Ben’s 1040 tax return as income to *Ben.  I will send the 1099 and other tax information I get regarding the trust to Mr. Bartholomew, and he will also need any tax information you receive regarding *Ben in order to prepare *Ben’s 1040 tax return.  I have already sent you a letter regarding this.

The failure to file appropriate tax returns can have a significant impact on *Ben and *Ben’s Trust.  Because of this, if for whatever reason my tax preparer has not prepared the 1040 tax return for *Ben, I will ask you to certify each year that *Ben’s tax returns HAVE BEEN prepared and filed as appropriate. 


As with many of these trust administration issues, the majority of my trust beneficiaries and their families cooperate with me and with the tax preparer, but we have had many problems over the years with some folks delaying the tax process, sometimes for months.  My only recourse in these situations is to stop all trust expenditures until we can get the tax process back on track.


:  Third Party Trusts Tax Returns:  *Ben’s Trust has its own federal tax identification number, known as an Employer Identification Number (EIN).  An EIN is like a Social Security Number, except it is used for an entity (the trust) rather than a person (the beneficiary).  All trust income, such as interest, dividends and capital gains on investments, which is not distributed to or for the benefit of the trust is taxable to the trust, and I, as Trustee, am responsible for preparing, signing and filing the appropriate tax returns and for paying any tax due as a result.  I will provide you with a copy of the tax return for the Trust each year, for your records.  When income is distributed to or for the benefit of the trust beneficiary, that income is also passed out to the trust beneficiary for their own income tax purposes. Each January, I will send *Ben’s tax preparer what is called a K-1 listing the trust income that was distributed to *Ben or for *Ben’s benefit. This K-1 will act just like a 1099 and will increase *Ben’s taxable income. If any tax is due, I will pay the tax liability out of *Ben’s Trust.

It is technically your responsibility to prepare and file the tax returns for *Ben, or hire a tax preparer to prepare and file the tax return for *Ben.  However, I have been using Richard Bartholomew (who is a lawyer and a CPA) to prepare the 1040 tax returns for all of my trust beneficiaries, and I plan to do that again this year.  I have already sent you a letter regarding this.


As with many of these trust administration issues, the majority of my trust beneficiaries and their families cooperate with me and with the tax preparer, but we have had many problems over the years with some folks delaying the tax process, sometimes for months.  My only recourse in these situations is to stop all trust expenditures until we can get the tax process back on track.


:  Quarterly Estimated Taxes:  In some cases, quarterly estimated tax payments may be required on both the federal and state levels.  If any quarterly estimated tax payments are required, I will pay the tax payments out of *Ben’s Trust.


:  Payroll and Income Taxable to Care Giver(s): In some situations, the trust beneficiary requires the services of a care giver, and I will determine if it is in the best interests of the trust beneficiary for the trust to pay a parent or a guardian to provide some or all of the necessary care.  Such payments to a care giver are taxable as ordinary income and reportable on the care giver’s personal tax returns.  However, my accountant has gotten clarification from the IRS (specific to special needs trusts) that parents paid as caregivers for children can no longer have Social Security and Medicare taxes withheld.  Unless the parent wants federal or state taxes withheld, then the instructions also say that the parent is not to receive a W-2.  Please take this into account when doing you own personal tax planning.  

: Parents claiming the Trust Beneficiary as a Dependent: You may only claim *Ben as a dependent for your own income tax purposes if you are providing more than half of *Ben’s support, including food, utilities, transportation, clothing, medical bills, etc.  Both *Ben’s monthly Social Security and all the money we spend out of *Ben’s Trust each year count as *Ben’s contribution to *Ben’s own support.  Please remember that you won’t be able to claim *Ben as a dependent in years when the Trust spends a lot of money.  If you are unsure about whether you are providing more than half of *Ben’s support, please discuss this issue with your own income tax preparer and let me know what he or she thinks.

Conclusion


I know this is a lot to absorb at once, so I strongly recommend that you retain this letter for future reference.  If you have any questions, please do not hesitate to contact Natalie or me.  






Very truly yours,







Robert W. Fechtman

RWF/nsw
Enclosures:
Status of Public Benefits Form
1
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