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SUMMARY

This thesis is an attempt to 
(i) clarify the law relating to the cards used in the credit card payment system; and
(ii) to envisage possible reform and ways to do it. 

Chapter I
Introduction

1.
Payment cards and payment system
Payment card is a relatively popular means of cashless retail payment in Singapore. The country has the highest number of payment cards per inhabitants in the world. On average each of its resident has more than 8 stored value cards and 3 credit or charge card (see detail statistics below). In this section we will briefly describe all types of payment card, their features and the underlying payment system to define the focus of this paper.
1.1
Concept of payment cards

‘Payment card’ is the term commonly used to denote pieces of plastic sized about 8.5x5.4cm fitting a wallet that may be used to make payment for goods or services without using cash. Payment made by card is usually known as payment by plastic.
As technologies and business methods evolve payment cards takes on various physical forms such as “token, coupon, stamp, form, booklet or other document or thing”
 or even intangible “electronic”
 form. ‘Payment card’, therefore, includes not only the plastic cards but also anything or even pieces of information that can be used to avoid transportation of notes and coins when making payment. 
As a means of making payment the payment card usually involves three parties, a the card-holder, a merchant and a card-issuer. One simple way to elaborate on the concept of payment card is by describing the various type of cards that are used. We will do that very briefly in the next section.
1.2
Types of payment cards
(a)
ATM cards
The ATM cards are issued by banks to their customers. The ATM cards can be used to make balance enquiry and initiate electronic fund transfer at ATMs as well as making electronic fund transfer at point of sales (EFTPOS) terminals locally. The card-holder use the ATM card together with a personal identification number (PIN), known only to the cardholder and the issuing bank, which must be keyed in the key pad of the ATMs or POS terminals before any payment takes place. The issuance and use of ATM cards are based on a relationship between bank and account holders which must be created prior to or at the point of issuance of the card. Upon the completion of each payment transaction at ATMs or EFTPOS terminals the cardholder’s account is debited with the amount of cash issued or fund transferred instantaneously. Each payment transaction can be effected only if there is enough fund in the bank account to be deducted. Because the card-holder deposits fund with the bank before using the card, the ATM card is also called debit card (PIN-based).
(b)
Stored value card

The stored value card is a storage device that works like a digital purse to keep value of money in the form of encrypted digital information. Payment by stored value cards involves transmission of digital value between devices that requires only the card without any passwords, PIN or card-holder’s signature. Stored value cards comprise of (i) single purpose stored value card (SPSVC) that can only be used to pay the card issuer (i.e. the issuer is also the merchant) and (ii) multi purpose stored value card (MPSVC) that can be used to pay all merchants that have the necessary arrangement to accept payment. Besides plastic cards, digital money can be stored in other electronic devices such as personal computers or handheld computers and controlled by appropriate computer software. In this case value can be transmitted via the linkage between computers such as the internet. 
(c)
Credit card

The credit cards are issued by banks and financial institution under the payment systems maintained by international card associations such as Visa, MasterCard, American Express, Diners Club, JCB, etc and bearing the insignia of the respective card association. 
When a credit card is used at a point of sale transaction the merchant swipe the credit card presented by the card-holder to a terminal. The card-holder signs on a payment slip printed by the terminal. The merchant supplies goods or services to the card-holder first and submits the payment slip to the acquirer to obtain payment which comes from the issuer later. 
As between the card-holder and the issuer, each card-holder is granted a revolving line of credit up to a certain credit limit. The card issuer sends to the card-holder periodical statement of the card account (usually monthly) and the card-holder has option to either settle the debt in full (in which case he incurs no finance charge) or settle an amount larger than the minimum payment required but smaller than the total amount owing (in which case the card-holder will incur a finance charge from the due date specified in the statement). The card-holder may obtain cash from the counter of the card issuer or at ATMs in which case he incurs a finance charge from the date the amount is debited from his card account.

In addition to usage at point of sale terminal the credit cards can be used to make payment without the presence of the physical card and without signature by remote methods like internet or telephone.
(d) 
Charge card
The charge card, also known as travel and entertainment or T&E card, is a variant of the credit cards because the procedure for its use is the same. The card-holder also makes purchase first and only pays when the monthly statement is delivered to him later. The difference with credit card is that the card-holder does not have the option to defer payments due under the statements. 
(e)
Debit card (signature based)

The debit card is also a variant of the credit card because it looks almost exactly the same as the credit card and it is used in the same manner described above. The difference is that with debit cards, the card-holder uses the card to spend money out of the balance of his bank account linked with the card. Because of the popular use of signature in face-to-face transactions, this type of debit card is also called signature based debit card (to distinguish with the PIN based debit card in (a) above.  This may cause confusion because this type of debit card may be used without both the card and the signature (same as the credit and charge cards).

(f) 
Prepaid card
The prepaid card is a new type of card that is also used in the same payment system of the credit, charge and debit cards.  The prepaid cards that are physically identical to the normal credit, charge or debit card except that the amount available on the card is paid for in advance either by debiting from a bank account of the purchaser of the card or by a payment transaction by another credit card. Prepaid card comes in several forms, some with the cardholder’s name embossed on the card and some without, some rechargeable (i.e. cardholder can add money to the card) and some non-rechargeable. Prepaid card offers a more secured option for people who wish to limit the maximum amount of losses due to lost or cards or card numbers or fraud. Prepaid card is also a convenient way of giving a gift to teenagers to help them familiarized with the most popular retail payment method while limiting the risk. In terms of payment mechanism, the prepaid card works in the same way as the credit card, charge card or debit card. The difference lies in that the card-holder has no bank account and, in most cases, no agreement signed with the card issuer. 
(g)
Proprietary card

The proprietary cards are issued by department stores to save time evaluating credit worthiness of purchasers upon every purchase. This is a predecessor of the credit card introduced in the United States since 1915. Similar to the single purpose stored value card, the proprietary cards can only be used at retail outlets of the issuers. Because the issuer is also the merchant this card involves only 2 parties. As a result, the procedure of use as well as the nature of the parties relationship are considerably simpler.
(h)
Other names for cards 

The individual card-holders of credit, debit or charge card may request for additional cards to be issued to other individual such as their spouse or children. The additional cards are called supplementary cards (as opposed to principal card) and the additional holders are called card-users. Payment made by supplementary cards are charged to the same account of the card-holder. The card-holder is made liable for all such usage and frequently the card-user is also made jointly liable for his own usage.
When a credit, debit or charge card is issued to a company, the company is the account holder but no principal card is issued. All the cards are issued to the card-users, usually employees or officers of the company, for use with travel and entertainment purposes. The cards are known as corporate cards. When the card-holder is a sole proprietor or partnership, the card is called business card (in Singapore). Under the credit card and charge card regulations of Singapore, the account holders and the card-users are jointly and severally liable for card transactions made by the use of corporate and business cards. In case the credit, debit or charge card is issued for the purpose of purchasing goods or services, other than services for entertainment purposes, on behalf of a corporation, a partnership or a sole proprietorship and the account holder bears liability for all amounts charged to the card the card will be referred to as a purchasing card;

1.3
Features of payment cards

This section describes the features of the payment cards.
(a) 
Credit extension

Credit extension by issuer to card-holder is one of the feature that can be attached to certain types of payment cards. The credit card is the one that most likely involves extension of credit. The card-holder is granted a revolving line of credit, an option to borrow from the issuer up to a certain credit limit by deferring payment due under the monthly statement. In this respect, the proprietary card is similar to the credit card as it also allow card-holder to defer payment due to the issuer under the card statement.
The charge card involves the provision of very short term credit within the period from the point of each card transaction to the due date of the next monthly statement. The card-holders of charge card are usually not allowed to defer payment due in each statement.

The debit card (both PIN based and signature based) generally does not involve extension of credit, except when an overdraft arrangement is made to the account linked with the debit card. The prepaid card and stored value card does not involve any extension of credit by the issuer as card value are paid for in advance. 

It should be noted that the credit extension feature, even when attached to a credit card is only an option left open to the card-holder. He may chose to pay the entire amount due under the monthly statement or to pay less than that and incur finance charge.
(b)
Methods of use
There are several methods by which a payment card can be used. The ATM cards can be used at ATM and EFTPOS terminals located within a limited geographical areas. Most ATM cards issued in Singapore can only be used at a few hundreds or a thousand of ATMs owned by the issuing bank or shared between a few banks in Singapore. The EFTPOS acceptance function is limited within a local EFTPOS network jointly operated by the major local banks within Singapore only (known as NETS). ATM cards can not be used for internet or telephone transaction.
In contrast, the credit card, charge card and debit card can be used at millions of ATMs that display the insignia of the respective credit card network worldwide. When used at the point of sale these cards are swiped to separate equipment connected to a network separate from the local EFTPOS network. In addition, the card issued under the credit card system can be used to effect card transaction by remote method such as telephone or internet.
The multi-purpose stored value cards in Singapore can be issued, recharged or refunded at ATMs (with the use of another ATM card) but can not be used to withdraw cash at the ATMs. The network for payment transaction by stored value cards is smaller than the EFTPOS network and is also limited within Singapore. Currently the stored value cards are used mainly to make payment of small amount such as road tolls, parking charges, library fees and for purchases at fast food restaurants. The stored value cards, however, may be used to make payment via internet with appropriate card reader device and publicly available software.

(c)
Primary function of the instrument

Payment cards can be classified into 3 categories according to the primary function of the instrument, the card. The stored value card plays the function of a storage device to keep value of money in the form of digital information. It does not matter who is the card-holder, any bearer of a stored value card can use the card together with the value encoded in it.
The ATM card primary function is an identification device, a security measure to control access to bank accounts. It is a digital substitute for the deposit booklet issued to bank account holder. The ATM card is only an extension of methods by which banks transact with their account holders.

All the cards used in the credit card payment system, including credit card, charge card, debit card (signature based) and prepaid card perform the function similar to the function of a traveler cheque, circular note or letter of credit. The card in this system represent an undertaking by the issuer to pay the merchant regardless of the ability or willingness to pay by the card-holder provided the procedure of effecting the transaction  is complied with. This function allows the substitution of the credit of the card-holder with that of the card-issuer. The merchant supplies goods in exchange for only a piece of paper or information because he chose to trust the card association and the issuer of the card instead of the card-holder. Because of this, the word ‘credit’ when used with ‘credit card payment system’ signifies the substitution of credit rather than the option to borrow money from the issuer. It may be argued that many credit, charge or debit card also perform as a means of identification (e.g. with the card-holder signature, name and even photograph on the card). It is submitted that identification is not the main function because it is usually dispensed with in remote transactions by telephone or internet.
1.4
Payment systems of payment cards

(a) 
What is a payment system?
The analysis should start with a definition of money (i.e. coins and banknotes). The distinctive features of money is that money pass “freely from hand to hand throughout the community in final discharge of debts and full payment for commodities, being accepted equally without reference to the character or credit of the person who offers it and without the intention of the person who receives it to consume it or to apply it to any other use than in turn tender it to others in discharge of debts or payment for commodities”
. Payment is the delivery of money by a payor to the payee in settlement of a debt. If a debtor makes payment otherwise than by money, he will not be seen to have made a valid tender of payment to the creditor, unless the parties have agreed upon that mode of payment before
. A payment system is an arrangement to facilitate the payment by payor to payee without tendering physical money. Professor Geva defined payment system as follow: “Any machinery facilitating the transmission of money which bypasses the transportation of money and its physical delivery from the payor to the payee is a payment mechanism. A payment mechanism facilitating a standard method of payment through a banking system is frequently referred to as a payment system. Payment over a payment mechanism is initiated by payment instructions, given by the payor or under the payor’s authority, and is often referred to as a transfer of funds”
. 
(b)
What are the main types of payment system?

A payment system involves transactions between at least three parties, namely the payor, the payee and the system operator. It has been suggested that generally all payment systems can be categorized into two categories
: (i) the ‘embodied rights system’, the operation of which is functionally equivalent to the physical transfer of money without the intervention of a payment system provider; and (ii) the ‘account based system’ which is essentially a system of transmission of instructions to effect the debiting or crediting of accounts which a user maintains with a system provider.

According to this classification, the payment system of stored value cards can be placed into the ‘embodied rights system’ because (i) the value encoded in each card are transferred from device to device without the intervention of the system provider and (ii) the identity of the card-holder is not verified or relevant in each transaction. Stored value cards are digital purses, storage devices, as opposed to identification device facilitating the transmission of ‘instructions’ between parties.

In contrast, all the other electronic payment system including the ATM/EFTPOS system and the credit card system are ‘account based system’. Though they are usually referred to as electronic payment system, no value is transferred electronically. The term ‘electronic’ is used whenever any electronic means is used for transmission of instructions between the banks. The difference between account based system and embodied rights system may be helpful in our discussion on the proper characterization of credit card payment system.

Because the focus of this research is the credit card system we will not discuss problems relating to the embodied right system here. A task relevant to our discussion now is to describe the transactional aspects of the credit card system and then distinguish between them with the system of ATM card. 

2.
Transactional aspects of credit card payment system

2.1
Organization of credit card payment system

(a)
Credit card associations and its relationship with the issuer and acquirer
The organization that create, maintain and promote the credit card payment system are consortiums of banks and financial institutions usually known as the credit card associations. These associations hold the insignia of the card and facilitate card transactions via their clearing and settlement networks. As with any association, the credit card consortiums are owned, controlled and managed by the joint efforts of their members under a common set of bylaws and regulations. We will come back to the analysis of the contents, validity and effect of these bylaws and regulations later. It suffices to note here that the rules of each credit card association generally stipulate:

(i) 
the conditions that a party must satisfy to become a member of the association, usually by being licensed as bank or financial institution with certain financial strength; 

(ii) 
the requirements of card issuance from necessary terms of agreement to technical specification of cards; 

(iii) 
procedure to effect and process card transactions by various methods from ATMs, point of sale to e-commerce transaction, clearing and settlement procedure;

(iv) 
fees and sharing of costs and revenue for card issuing and transaction processing; and 

(v)
the procedure to correct mistakes and resolve disputes relating to unauthorized transactions, liability for products and services
Members of the card associations includes issuers that issue cards and acquirers that assist the merchants to process payment transaction and obtain payments made by credit cards. To obtain the right to issue credit cards bearing the insignia of a particular card association or to accept payment by such cards, issuers and acquirers have to accede to the rules of the respective card association. The relationship between members of credit card associations is maintained by ‘indemnification’ method. This means the consortium undertakes to indemnify the acquiring members in the event the issuing member is unwilling or unable to make payment, provided the association’s rules are fully complied with. In terms of revenue, the acquirer earns revenue from credit card transaction in the form of a discount out of the transaction amount. A portion of this revenue is shared with the issuer by way of a percentage fee called exchange fee. 
(b)
Relationship with merchant and card-holder

To obtain a credit, debit or charge card the card-holder must enter into an agreement with the issuer. We will analyze their relationship and the terms of this card-holder agreement in greater details later. As a simple description, the card-holder will be entitled to use the card to make payment or to obtain cash at ATMs worldwide at merchants that display the insignia of the respective card association, and undertakes to reimburse the issuer later together with applicable fees and financial charges.

To obtain the ability to accept payment by credit cards and other cards issued in the credit card system the merchant also need to enter into an agreement with the acquirer. Under this merchant agreement the merchant agree to display the insignia of the respective card association and accept payment by cards in its ordinary course of business. The merchant must comply with the procedure to accept payment such as obtaining approval from the acquirer if a transaction amount exceeds a floor limit, verify the card-holder’s signature and submit the transaction slip to the acquirer on time. For each card transaction the acquirer agrees to pay the merchant the transaction amount less a discount rate agreed between them.
2.2
Typical payment transaction in credit card system
(a)
Transaction stage
In a typical credit card, charge card or signature-based debit card transaction the card is produced by the card-holder and the merchant swipes the card on a card reader terminal. The merchant’s terminal reads the magnetic stripe on the back of the card which usually contains a description of the issuer, the card account number and a card verification code which confirms the card is not a counterfeit. The terminal then contacts the acquirer via a telephone line or internet connection and sends an encrypted message identifying the card number, card verification code, expiration date, amount of transaction, location of the merchant and merchant code. The acquirer routes that message to the card issuer via the card association. The issuer determines whether the credit card number and the card verification code are valid and whether the transaction amount is within the credit limit or the balance of the card-holder’s account in the case of a debit card. The issuer’s computer may also consider the other information such as pattern of multiple transactions effected by the same card, location of card transactions and merchant code to measure the risk of fraud by the use of anti-fraud software. If the computer software determines that the transaction is legitimate, it sends an encrypted message back to the merchant’s terminal (via the card association’s and the acquirer’s computer systems) approving the transaction. The merchant’s terminal then prints a payment slip for the card-holder to sign, on which the card-holder authorizes the issuer to charge the transaction amount to his card account. The merchant must compare the signature on the slip with that on the back of the card for consistency. The card-holder is then given the original transaction receipt for reference and the merchant keeps the carbon copy which will be used in the collection stage. Increasingly merchant uses terminals that have electronic pads that can capture the card-holder’s signature electronically, in which event the payment slip may be transmitted to the acquirer electronically.

(b)
Collection stage
In the collection stage the merchant delivers the transaction slip to the acquirer, usually on a daily basis. Increasingly the terminal that conducted the authorization transaction stores the information about all transactions during a day, and at the end of the day, transmits a batched message to the acquirer that describes all of the day’s transactions. A few days later the acquirer will credit the transaction amount to the account of the merchant with them less a certain discount as the fees for the acquirer’s services. Even though the fund is available in the merchant’s account, the acquirer usually reserves the right to charge back the amount in a number of circumstances prescribed in the agreement between merchant and acquirer. 
From the other side of the transaction, the issuer debits the credit card account and the transaction is posted to the monthly statement to be sent to the card-holder. 
For debit card, the procedure of collection is slightly different. When the merchant swipes the debit card to obtain approval, an amount equal or equivalent to the transaction amount (if in different currencies) of the account linked with the card will be put ‘on hold’. The money ‘on hold’ is not yet deducted from the card-holder’s account but he cannot use it. The transaction amount will be deducted when the transaction is submitted by the merchant to the acquirer (typically by submitting the transaction receipt). If after certain time limit the transaction is not presented, the ‘hold’ will be removed.

2.3
Effecting a payment transaction in credit card system remotely
Besides the common method of swiping cards at point of sale terminals there are several other methods to effect payment, some of which does not require the production of the card and the signature of the card-holder. These methods are used for charge card and signature-based debit card as well as credit card. 

(a) 
Telephone method

In a transaction over the telephone, the card-holder only gives the merchant the card number and the expiry date of the card. In this case the merchant does not have the payment slip with the signature of the card-holder to prove the transaction. He, however, may use the same equipment as that used by swipe card merchants to obtain approval for the transaction from the issuer, except that the card particulars are keyed in manually.

(b)
Mail and fax method

When a transaction is made through mail order or fax, the card-holder fills in a printed form describing his name, card number, expiry date and signs the form. Authentication through the acquirer is usually required but the merchant does not have the obligation to compare signatures, since he can not see the specimen signature on the card. 

(c)
Offline method (Imprinter)

In the rare case where the merchant has no electronic terminal or where it is not possible or practicable to establish a connection between a terminal and the acquirer (e.g. when the merchant is moving or the sale occurs in a remote area), offline method may be used. In the offline method the merchant may use an imprinter which is a simple tool to take a carbon copy of the card (because the card number and the card-holder’s name are embossed on the card) and obtain the card-holder’s signature. The difference is that the authentication steps between the merchant and the issuer or the acquirer may not be conducted at the point of sale. Sometimes an electronic card reader may replace the imprinter but if a connection is not present and authorization is not conducted the transaction remains an offline transaction. Offline transaction has higher risks of fraud and the merchant may have to pay higher fees and at the same time bears the risks of taking payment by a stolen or counterfeit card.

(d)
Internet method

In a transaction by internet the card-holder provides card-holder’s name, card number and expiry date via an electronic form. In the less secured way, the merchant may collect the information through a web form and then submit it to the acquirer in the same way as it is a telephone transaction. Recently due to the concerns that merchants or their staffs may abuse credit card numbers, SSL (secured socket layer) method was invented whereby the merchant does not see the card number (in fact they only see the last 4 digits for identification purposes) and the transaction information collected from the web site of the merchant is submitted directly to the acquirer through a third party service provider. Security and encryption measures are put in place to make sure that card number and particulars submitted are not revealed to the merchant. As an additional security measure for internet transactions, certain acquirer or merchant may require that the card-holder provide card billing address and an additional security code printed on the card. In such case the acquirer’s computer interacts with the issuer’s computer to find a match of those additional criteria and the possibility of fraud is better prevented. This is especially helpful for merchants that deliver physical goods to the billing address of the card-holders (the card-holder’s defence may be limited if he benefits from the goods he receives).

(e)
Recurring transaction

Merchants that provide continuous services such as telephone or public utilities companies offer their customers the option to make recurring payment by credit card. The card-holder signs a form to authorize the merchant to charge to his credit card account such amount that will be due in the future. Without the need to give individual authorization, all the future recurring payment will be made automatically between the merchant and the acquirer until the card-holder’s authorization is revoked.

2.4
Reversing a credit card transaction

A credit card transaction may be reversed through the same channels that were used to effect the payment. There are two cases where a transaction may be reversed, refund and chargeback. Essentially a reverse transaction will put the card-holder back with his money and as a result the fee paid by the merchant to the acquirer by way of discount is also refunded.

Refund

Usually the agreement between the acquirer and the merchant prohibit merchants from giving cash refund to their customer probably because that may cause trouble in ascertaining the refund of the merchant fees. Assuming a merchant has refunding policy and a card-holder not wanting the goods purchased and request for a refund, the merchant needs to do a reverse transaction by issuing a credit slip and send it to the acquirer using the same channel that was used when the first transaction was done. The acquirer then route the message back to the issuer via the card network and the transaction amount will be credited back to the card account. 

Chargeback

In the case of chargeback, the reverse transaction is initiated by the card-holder through the issuer and does not require the merchant’s consent. The basis for the card-holder to claim for chargeback can be divided into two categories: unauthorized transaction and breach of sale contract by the merchant. Unauthorized transaction occurs if the card-holder claims that the transaction charged to his account was not authorized by him such as the case of lost card, stolen card numbers or cancelled recurring transactions. Breach of contract by the merchant may include misrepresentation, non-delivery of merchandize or defective merchandize. The grounds for lodging a chargeback may be specified in the card-holder agreement, the bylaws and regulations of the card association and the merchant agreement. When a chargeback is lodged by the card-holder, regulations of card association usually requires the issuer to immediately credit the transaction amount back to the card account pending resolution of the dispute. If the chargeback claim is valid, the bank account of the merchant with the acquirer will be debited.

2.5
Comparison with ATM/EFTPOS system
(a)
Typical ATM/EFTPOS transaction

An ATM card transaction begins when the card-holder presents the card to the merchant. The merchant swipes the card to a terminal and key in the amount of the transaction. The card-holder then keys in a secret personal identification number (PIN). The terminal transmits an encrypted electronic signal (tagged with customer’s PIN) to the issuing bank via the card association with a request to transfer funds from card-holder’s account with the issuing bank to the credit of the merchant. The issuer’s computer examines the signal, matches the PIN with the records of the designated account. If the account has sufficient funds, the issuing bank ordinarily sends a message back to the merchant’s terminal via computer network approving the transaction. The merchant, in return, delivers the goods or services to the card-holder. The issuer’s obligation to pay the amount usually becomes final when the ‘approval’ message is received at the merchant’s terminal and the account of the card-holder is debited with the transaction amount instantaneously. In the collection stage, the merchant receives actual payment of all card transactions to its bank account periodically, usually in a single daily deposit on the next working day.
(b)
Comparison between credit card system and the ATM/ EFTPOS system

Besides the similar physical appearance of a plastic card, the ATM/EFTPOS system and the credit card system are similar in many respects. Both systems involves the card-holder, the merchant, the issuer, the acquirer and the card network being an association between issuers and acquirers. Both networks perform the function of facilitating the transmission of ‘messages’ or ‘instructions’ electronically between the merchant’s point of sale terminals and the issuers via the acquirer. Both types of cards can be used at ATMs and point of sale terminals. However, there are fundamental differences between the two system that may require different rules of law to apply to them, thus require further attention.
The simple analysis partially made in previous sections shows several functionality differences:

(i) 
In terms of method of authentication, a transaction made with the ATM card, whether at the point of sale or at the ATMs always require the presence of the card together with a secret PIN. In contrast credit card transaction at the point of sale requires card-holder’s signature instead of PIN. In more than one circumstances, transaction in the credit card system can be effected without the card and even without card-holder’s signature. 
(ii) 
With respect to the nature of the network, the system of ATM/EFTPOS cards are local by nature while credit card systems are international. Even where a merchant is capable to accept both credit cards and ATM/EFTPOS cards at the same point of sale, the different cards uses different equipment connecting to separate network of transmissions.
The above differences, though easy to identify, may not be sufficient to persuade one that the two system are distinguishable. Firstly, several credit card association today give the card-holder the option to attach a secret PIN to their credit, debit or charge card (e.g. under ‘Verified by Visa’ or ‘MasterCard SecureCode’) for use with internet transactions. This feature makes the PIN vs. signature difference less significant. Secondly, one might argue that the size and coverage of a card network has little to do with its legal nature. In the very beginning the network of credit and charge card did not cover the world like it does today.
A more thorough analysis, however, shows that the important difference between the two system lie in the way the card-holder settle the transaction with the issuer. In ATM/EFTPOS system, the bank account of the card-holder is deducted with the transaction amount immediately when the transaction completes at the point of sale. In contrast, in the credit card system the card-holder settle the amount due to the issuer in a separate transaction that occurs days after the payment transaction. Even with the signature based debit card, the transaction amount is not deducted on the spot, but only put ‘on hold’ until the merchant duly submits the transaction slip to the issuer via the acquirer. Because of the instantaneous debit requirement, a transaction with an ATM/EFTPOS card cannot proceed without a live communication linkage between the issuer and the merchant, while a transaction in the credit card system can be effected offline. Furthermore, the holders of credit cards usually have certain recourse against the merchant in case of misrepresentation, defective products, which recourse is not available to holders of ATM/EFTPOS at all.
Because of this difference, the transactions in the ATM/EFTPOS card system is characterized as an ‘electronic fund transfer’, in the same way as a ‘money transfer order’ or ‘wire transfer’ transaction are. On the other hand a transaction in the credit card system should be characterized not as a ‘fund transfer’ but in a way similar to documentary credit. We will come back to the questions of characterization in the next chapter. It suffices to note here that this difference may result in a whole different set of rules relating to finality of payment transaction, capacities in which each party acts as well as liability for unauthorized use of the credit cards.

3. 
Economics aspects of credit card payment system

3.1
Costs and revenue sharing in the credit card system

(a)
Merchant’s discount and exchange fee
As mentioned above, in return for the ability to attract more customers by offering customers the options to make payment by credit cards, the merchant has to pay the acquirer a fee for the payment service expressed as a discount rate deducted from the sale proceeds (hence the use of the expressions “discounting or acquiring payment slip” and “acquirer”). This rate of discount varies from about 2% to 7% depending on the method of effecting card transaction and the nature of the goods or services sold. Ultimately the rate of discount depends on the level of risk of fraud in the card transactions of the merchant. The rate is lower if the merchant only accepts payment where card is present and is higher when merchant accepts payment by telephone, fax, mail order or internet. The discount rate is higher if the merchant accepts payment via internet and will probably be highest if the merchant supplies virtual services (e.g. internet telephony, digital music, digital books) instead of supplying physical goods (the delivery of which can be proved by airway bills). The merchant’s discount is a major source of revenue for the acquirer as well as the credit card system. 

For every card transaction the fee collected from the merchant is divided between the acquirer and the issuer by way of an exchange fee, paid by the acquirer to the issuer also in the form of a discount. For each transaction the issuer is entitled to charge the entire transaction amount to the account of the card-holder but it need to pay the acquirer the transaction amount less the exchange fee. The difference between the merchant’s discount and the exchange fee is the actual revenue of the acquirer.
(b)
Annual fee and finance charge
In addition to the exchange fee, the issuer have two other sources of revenue, the annual fee and the finance charge paid by the card-holder.  There are several indications that the annual fee is not a significant revenue for the issuers. Originally credit card issuers in the United States did not charge any annual fee. The annual fee was said to have its origin from the usury law and charge of credit ceiling which forced the banks to make up the portion of lost income from interest by starting to charge annual fee. Most banks in Singapore waive the annual fee for the first few years when accepting new card applications. The waiver can continue if the card-holders can maintain a sufficient level of spending on the card. Besides the waiver of annual fee, most banks give the card-holder benefits such as discounts at restaurants and bonus points for purchases at qualified merchants to encourage card-holders to spend more with their cards. For an average card-holder the value of such freebies is about the equivalent of the annual fee they pay to the card issuers.
The issuer’s main source of income is, therefore, the exchange fee, and the finance charges. With the current trend of consumers to use the credit card system more for reasons other than borrowing at super high interest rates (this assertion will be supported by statistics later) the revenue from finance charge is shrinking while the exchange fee is growing.
The card associations cover their costs of operation from both issuer and acquirer by assessment of their members, usually quarterly. 

From the above analysis, it is found that the two main contributors to the credit card system is the card-holder and the merchant. The card-holders contribute more by paying finance charges where the system is used as a means of providing credit. The merchants contribute more if the system is used as a means of making cashless payment. We will attempt to find out which is the main function of the credit card system in section 3.4.

3.2 
The importance of credit card system in Singapore
This section attempts to demonstrate the relative importance of the credit card system in Singapore in comparison with other countries, other payment cards system and other cashless payment methods.
(a)
Payment cards usage in comparison with other countries 

In the comparison with other developed countries, the statistics of the Bank of International settlement in 1999 shows that the number of payment cards per 1000 inhabitants of Singapore is the highest in the world. 

Chart 1: Number of payment cards in circulation per 1,000 inhabitants – 1999

	
	Stored value cards
	Credit/debit cards
	Cheque guarantee cards
	Proprietary cards

	Singapore
	8,043
	2,9782
	na
	na

	Belgium
	1,308
	1,308
	436
	156

	Canada
	2,027
	2,482
	na
	na

	France
	636
	567
	na
	na

	Germany
	1,200
	1,297
	552
	97

	Italy
	369
	565
	5.5
	na

	Japan
	2,388
	na
	na
	503

	Netherlands
	1,527
	1,527
	na
	na

	Sweden
	830
	799
	na
	na

	Switzerland
	1,106
	1,142
	729
	na

	United Kingdom
	1,881
	1,529
	911
	na

	United States
	2,658
	2,793
	na
	2,177


Not only that the country has the largest number of payment cards per inhabitants, the plastic is used more frequently than in any other country, except for Canada. 

Chart 2: Percentage of payment card transactions out of total number of all cashless transactions from 1995 to 1999
	
	1995
	1996
	1997
	1998
	1999

	Singapore
	30.3
	32.6
	34.4
	37.2
	38.0

	Belgium
	19.7
	21.4
	23.4
	27.4
	28.9

	Canada
	33.3
	38.8
	44.5
	48.4
	51.7

	France
	17.6
	18.3
	16.9
	18.2
	na

	Germany
	3.6
	4.2
	4.1
	5.1
	5.2

	Italy
	6.6
	8.6
	11.2
	14.2
	17.6

	Netherlands
	13.4
	19.5
	23.2
	26.2
	28.6

	Sweden
	14.2
	14.8
	18.9
	23.0
	24.1

	Switzerland
	18.4
	20.7
	22.8
	23.4
	27.3

	United Kingdom
	24.1
	27.1
	29.6
	31.7
	34.6

	United States
	20.0
	21.4
	22.9
	24.6
	26.6


Data source for chart 1 and 2: Bank of International Settlement countries report.

(b)
Credit card and charge card capacity and growth
There are a large number of credit and charge card in Singapore. As at January 2006 there are 3,507,954 main credit and charge cards and 1,034,493 supplementary credit and charge cards with a total card billing of approximately SGD16 billion in year 2005
. Chart 3 and 4 below show the growth of the credit card and charge card in Singapore in terms of number of active cards and aggregate value of card transactions. 

Chart 3: Number of credit and charge cards in Singapore 1989-2004
	[image: image1.emf]
	Number of credit and charge cards in circulation increased steadily from 631,737 cards in 1989 to 4,509,708 cards in 2005


Chart 4: Credit and charge cards transaction value 1989-2004
	[image: image2.emf]
	Total value of credit card and charge card transactions increased from 1.97 billion in 1989 to 16 billion in 2005


(Data source for chart 3 and 4: MAS’ Monthly Statistical Bulletin)

(c)
Credit and charge card usage in comparison with other payment cards and other means of cashless payment

In the comparison with other methods of cashless payment, the payment cards (including credit/charge cards, ATM cards and stored value cards) are used more often than any other means. The MAS reported that in 2003 there were about 87 million SGD cheques and 550,000 USD cheques cleared, 62 million GIRO transactions effected while there were 106 million EFTPOS transactions and 1,536 million stored value cards transactions. 
However, in terms of transaction value the cheque is still the dominating method. Chart 5 below illustrates the proportion of transaction value by credit cards in comparison with GIRO, cheques and other payment cards.

Chart 5: Value of payment transactions (in SGD billion) – 2003 
	[image: image3.emf]
	Stored value card:  1.25 billion

ATM card: 7 billion

Credit/charge card: 12.4 billion

GIRO 108 billion

Cheque 391 billion


The credit card system, however is outpacing other means of payment in growth rate.  Chart 6 below shows a constant decrease in the use of cheques, a slight increase in use of GIRO, very little increase in the use of ATM cards but a sharp increase of credit/charge cards usage.

Chart 6:  Value of payment processed from 1996 to 2000 (SGD billion)

	
	1996
	1997
	1998
	1999
	2000

	Cheques
	581.5
	608.11
	459.12
	489.15
	453.21

	ATM cards 
	6
	7
	7
	7
	7

	Credit cards
	7
	8
	8
	9
	11

	GIRO
	45
	55
	54
	51
	53


Source: MAS Reports

3.3
Potential of the credit card system

(a)
Capacity of major credit card networks
The global credit card market is highly concentrated with only 2 giant credit card networks known as Visa and MasterCard, sharing almost the entire market in approximately equal proportions. To illustrate the capacity of Visa and MasterCard, the table below shows the approximate statistics of network coverage, number of members, cards, transactions and the dollar value of payment processed as at end of 2004.

Chart 7: Capacity of Visa and MasterCard as at end of 2004.

	Criteria
	Visa
	MasterCard

	Number of members 
	21,000 banks and financial institutions
	25,000 banks and financial institutions

	Number of cards
	Over 1 billion cards
	Over 700 million cards

	Number of transactions
	43 billion per year 
	16.7 billion per year

	Dollar value of payment processed
	Total of USD3.3 trillion per  year
	Total USD1.5 trillion per year

	Number of merchants
	Over 20 million
	Over 23 million

	Number of ATMs
	Approx. 944,000 ATMs
	Approx. 1 million ATMs


(Source: Visa and MasterCard worldwide report 2004)

The networks of major credit card associations are enormous. Considering the number of banks and financial institutions that have joined the association as members, the number of ATMs and merchants ready to accept cards from the credit cards system, the number of card in circulation and the value of transaction, it is fair to say that the credit card system is the most matured and established system for electronic retail payment worldwide. The business of issuing and accepting payment by credit, debit and charge card is an important avenue for bank to generate revenue and to acquire and retain customers. Besides, the credit card system has several unique capabilities that deserves attention of regulators.
(b) 
Electronic commerce
While continues to be the most favored means of making payments for travel and entertainment purposes, the credit card system is the only system capable for use in retail transaction on the internet. The ATM/EFTPOS cards cannot be used for internet transaction. The stored value card may be used to make payment over the internet but is not capable to compete with the credit card in the near future because (i) it requires additional card reader device and software (ii) there is no stored value card network that operate internationally and (iii) the transaction mechanism of the stored value card gives the card-holder no recourse in case of  merchant’s fraud. 
The Visa worldwide report 2004 reported that more than 50% of all internet payments were made with their credit and debit cards and their e-commerce sales grew 56%, exceeded USD150 billion in annual sales. E-commerce is growing fast as consumers worldwide become more accustomed to making purchase over the internet. Visa estimated that almost 20% of global Personal Consumer Expenditure (estimated at approximately USD 24 trillion in 2004) takes place using electronic payment method. 
Just like any merchant who wishes to sell goods on the internet must sign merchant agreement with a bank to accept credit card payment, to develop and benefit from e-commerce, the government needs to support the credit card system by appropriate regulations.

(b)
Expenditure management

Credit, debit and charge cards are not only used by individual. Increasingly, governments and companies use these cards as a means to manage expenditure and risk by the use of corporate cards for T&E purposes, purchasing cards for office supplies and payroll prepaid cards for salary payment. The value of transaction made by credit and debit cards issued to companies and government exceeded USD 210 billion in year 2004, a 25% growth to previous year. The Visa Payroll card in the U.S. helps employers reduce the cost of processing pay cheques and allows workers without bank accounts to receive their salaries. Many countries are using debit cards to pay government workers, deliver pensions and benefits, and help enable their procurement processes. The technological power of credit/debit card system helps government and companies to keep track of expenditure at low costs and at the same time increase transparency and reduce the opportunities for corruption. Visa debit cards are now used by more than 2,000 departments and agencies at all levels of government in over 20 countries. In Singapore, Visa debit cards are used by 38 government agencies with over 2,300 cards issued under 45 corporate or purchasing card programs. The use of Visa card by Singapore government grew 80% from 2000 to 2004
.

(c)
Electronic government

The credit, debit and charge cards are also used to boost electronic government services. Currently, Singapore residents are allowed to make payment for various government services such as application for visas, licence (e.g. various types of business licence, TV licence), purchasing of information (e.g. company and business registration search, bankruptcy search) by credit/debit cards. Unlike ATM and stored value card, payment by credit/debit card does not require any additional card-reader equipment or installation of software. Hence the credit/debit cards are increasingly preferred by the consumers to make payment to government, in the same familiar way they pay other merchants. The use of credit/debit cards benefits both the government and the consumers. 

3.4
Primary function of credit card system 

The primary function of the credit card, charge card or signature based debit card is a means of making electronic retail payment. The credit extension aspect is only an optional secondary function. The holder of charge card obtains credit on a term shorter than the billing cycle of the card, mainly for convenience reasons, not as a means of obtaining financial accommodation. The holder of debit card clearly does not use any finance from the card issuer. Even for the credit card, if the card-holder always pays his bill on or before the due date, the credit extension aspect does not surface at all. 
The dominating trend of the payment function in the of credit card system can be illustrated by two facts: (i) that debit card is becoming more popular than credit card, and (ii) that consumer uses credit card to make payment more than to borrow. As MAS does not provide statistic on debit card, we had to use the data made publicly available by Visa. It is, however, submitted that the data is reliable enough for our enquiry because about 60% of credit card in Singapore were reportedly issued by Visa.

Chart 8 below illustrates that, in the Visa system, the debit card is close to be as important as the credit card worldwide. During a period of 1 year ending June 2003, about 42% of cards bearing Visa brands are debit cards and 50% of the total 25 billion Visa transactions worldwide were made with debit card. Visa debit card sale volume accounts for about 48% of total Visa card sale volume. 

Chart 8: Comparison of credit card and debit card importance 
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Just 6 months later than the date of the above statistics, the Visa’s Worldwide Association Report announced that its debit business grew 19% in one year and have exceeded credit business in total card sale volume. This is explained by the fact that debit card is growing at exceptionally high speed. Chart 9 below (extracted from the same source quoted above) shows a comparison of growth rates of debit card in comparison with that of credit card and cheque from 1997 to 2000.

Chart 9: Aggregate growth rate of payment 1997 - 2000

[image: image5.emf]
While the number of credit card in circulation and value of transaction continue to increase (as shown in chart 3 and 4 above), statistics shows that Singapore consumers increasingly use the credit card to make payment without borrowing money. The “Credit Card Report” published by Visa International (Visa) in July 2004 reported that for every S$100 that Singaporean card-holder spends in 2003 they repaid about S$96 and only borrow S$4. Chart 10 below (which was extracted from the above Visa’s report) shows the amount of spending in comparison with the amount of repayment of all Visa credit card-holders in Singapore from 1998 to 2003. The green line representing spending closely intertwines with the blue line indicating repayment. In several periods repayment exceeded spending. 

Chart 10: Visa credit card spending versus repayment in Singapore 1998-2003
[image: image6.emf]
In chart 11 below (also extracted from the same Visa’s report) the relative ratio of repayment over spending was shown to fluctuate between 90% and 115%. As noted in the Visa’s report, the time series exhibits a saw-tooth pattern corresponding with seasonal pattern of spending and repayment. The ratio usually decline during holiday seasons such as Christmas and quickly jumps as soon as the shopping seasons is over. In a long period from 1998 to 2003 the overall trend of the ratio remained stable along a straight line. This shows that the credit card has been and will continue to be a rarely used channel of obtaining financial accommodation in Singapore.  

Chart 11: Visa credit card repayment relative to spending 1998 -2003

[image: image7.emf]
As the debit card is bypassing the credit card at high speed and the consumers continue to cut down borrowing by credit card even if they have one, it is fair to conclude that the credit card payment system today (e.g. Visa, MasterCard) is primarily an electronic payment system with a optional, secondary and seldom used short term credit function, and it will continue to be more so. The tendency may be explained by the fact that the current MAS’ regulations only allow issuance of credit card to income earners of more than $30,000 p.a. People earning this level of income have many other sources of finance readily available at much lower costs that the credit cards are seldom seen as a viable option. With overdraft interest rates as low as 7% or 8% p.a. and the common credit card interest rate at 24% p.a. it is obvious that few people would take the option of borrowing at a rate that, if charged by a moneylender, would constitute harsh and unconscionable bargain. 

Conclusion:

In the first half this chapter we have described the credit card payment system and the mechanism of payment transactions. The description helps to distinguish the credit card payment system from ATM/EFTPOS system and the stored value card system. In the second half, we have analyzed some statistics to demonstrate the relative importance of the credit card system and its primary function. The facts observed in this part will be used in the discussion about the legal aspects of credit cards transactions in the coming chapters.
Chapter II

Contractual relations
1.
Credit card Agreements

As described above, the credit card payment system involves five main participants. The chart below shows the agreements entered into between them.


[image: image8]
In this section we will briefly outline the typical contents of the agreements entered into in the credit card system.

1.1
The card-holder agreement

(a)
Card application form
Typically the making of the card-holder agreement begins with the card-holder’s submission of an application to the issuer. The application must be made in a standard form printed by the issuers and usually available at public places like shopping malls or lift lobby. To assist the issuer in evaluating the credit worthiness of the applicant, usually the applicant must enclose with the application documents that prove his income, such as income tax assessment or letter of employment. The typical application form used in Singapore contains the followings provisions:

(i)
The applicant’s request for the issuance of the card (and replacement, renewal cards), which request may be declined by the issuer without giving any reason;
(ii)
The applicant’s representation and warranty that the information declared in the form is true and complete in all respects, including the representation that he is not an un-discharged bankrupt and no statutory demand has been served on him nor any legal proceedings commenced against him;

(iii) 
The applicant’s agreement to be bound by the set of standard terms and conditions of the card (a copy of which will be sent to the applicant with the card); other terms and condition relating to electronic services (a copy of which will not be sent but can be obtained at the issuer’s branch);

(iv)
The applicant’s agreement to bear the risk of sending the card and PIN to him by normal post;

(v)
The applicant’s undertaking to pay the annual fee and other charges related to the use of the card and be responsible for all liabilities which may be incurred in respect of the card; and

(vi)
The applicant’s agreement that the issuer may obtain and verify any information about the applicant from any party as the issuer deems fit at its absolute discretion.

After receipt of the application form and supporting documents, the issuer evaluates the credit worthiness of the applicant with the information provided, obtain further information from the credit bureau and verify its accuracy with other source (e.g. applicant’s employer). If the issuer agrees to issue a card, it will send the card to the applicant together with a pre-printed set of standard terms and conditions governing the card (the “Standard T&C”). Both the application form and the standard T&C usually state that the applicant will be deemed to have read and agreed to the standard T&C if he retains, signs or uses the card (he is required to cut the card in halves and return it to the issuer if he does not agree). 
(b)
The standard T&C
The typical standard T&C governing a card in Singapore includes the following provisions, which are put in groups below for ease of reference:

(i)
Provisions relating to normal use of the card:

· Upon receipt of the card, the card-holder must sign the card immediately and not allow any other person to use the card. The card-holder is authorized to use the card to make payment to merchants or to obtain cash advances from ATMs or the counters of the issuers.
· The issuer provides monthly statement of account which specifies a total amount due, a minimum payment and a due date. The card-holder can choose to settle total amount by the due date or only pay a sum larger than minimum payment and smaller than the total amount due and incurs finance charges. The finance charge for payment to merchant starts from the due date under each statement while finance charge for cash advances start from the date of the cash advance.
· The issuer is entitled to charge annual fee, finance charge and late payment charge at the rates decided by the issuer from time to time. The card-holder undertakes to settle charges for all purchases and cash advances together with all finance charges and other fees.

(ii)
Credit limit:

· The aggregate amount of payment to merchant and cash advances is subject to credit limit, which limit may be different for payment to merchant and cash advances.

· The issuer has absolute discretion to change any credit limit at any time without giving any notice or reason to the card-holder. 
-
Notwithstanding the credit limit, the issuer has the right to allow or disallow any attempted transactions or cash advances. The card-holder is liable to repay the amount of payment and cash advance even if the applicable credit limit is exceed.

(iii) 
Liabilities for use by card-user:

· Where a supplementary card, business card or corporate card is issued charges incurred by the use of the cards are posted to the account of the card-holder. Both the card-holder and the card-user are jointly and severally liable to the issuer. The card-holder is liable for the total amount posted to the card account while the card-user is liable only to the amount he incurs.

(iv) 
Liabilities for unauthorized transaction:
· If the card is lost, the card-holder must inform the issuer immediately. 
· The card-holder is liable for all card transactions whether with our without his authorization. The card-issuer is liable only for card transactions that occur after its receipt of the notification by the card-holder that a card was lost. 

(v)
Amendments and termination

· The issuer can change any terms and conditions of the agreement by giving a notice to the card-holder, by publishing the new terms in newspaper or the internet website of the issuer. Any changes will become binding on the card-holder after being so published.
· The card-holder can terminate the agreement at any time by giving notice to the issuer, return the card to the issuer cut in half and repay all amount owed to the issuer. The issuer can terminate the agreement, disable the use of the card, cancel all credit facility and demand immediate repayment of all amount owed, demand the surrender of the card at any time without giving any prior notice or reason.

(vi)
Relationship with the  merchants

· The issuer is not responsible for any claims or complaints by the card-holders in any sale transaction with any merchants. The card-holder is liable to pay the issuer regardless of any disputes with the merchants.

(vii)
Provisions to assist enforcement of issuer’s rights

· The issuer can combine the card account with any other accounts that the card-holder may have with the issuer or any of their branches anywhere in the world, in any currency, convert to Singapore currency at any rate and set off any amount owed by the issuer to the card-holder in any way the issuer deems fit.

· The records of the issuer certified by any of its officers are conclusive evidence for the card-holder’s indebtedness and binding on the card-holders.

· The issuer may rely on any instructions it believes emanate from the card-holder without verification. The card-holder is liable for all such instructions even if he has never actually given that instructions. 

· If the issuer has to sue the card-holder, the card-holder bears all costs incurred by the issuer, including lawyer fees on a full indemnity basis.

(c)
The card

In addition to the provisions contained in the application form and the standard T&C, there are usually several provisions printed on the back of the card. Typically these provisions state that:

(i)
The card is the property of the issuer and must be returned to the issuer if found;

(ii)
The card is not valid for use unless there is a signature of the card-holder on the signature stripe of the card; and

(iii)
The use of the card constitutes the acceptance by the card-holder of the standard T&C and other terms and conditions governing electronic services.

The 3 documents namely the application form, the standard T&C and the several provisions printed at the back of the card together form the card-holder agreement governing the dealings between them. 

(d)
Validity of the card-holder agreement

Where the card-holder agreement was validly made between the issuer and the card-holder, its terms define the obligation of each party in various situations when the card is used or misused. However, there are several situations where the card-holder agreement may not exist between the parties. For instance it may not have been made in case of unsolicited card, solicited card which is not received and solicited card which is not duly accepted or it may have been terminated. The situations where the card-holder agreement may not be valid are analyzed below:
(i) 
First, the card-holder agreement may not have been made in situation of unsolicited card, where an issuer sends a new card to a person without his request. The issue may seem irrelevant in Singapore as the current regulations issued by the MAS
 prohibits the issuance of unsolicited credit and charge cards. However, because the regulations only affect banks and financial institutions theoretically unsolicited card may be issued by a non-bank entity
. Whether an agreement is formed between the issuer and the card-recipient in this case depends on the application of the general principles of contract making to the circumstances. The card and its terms and conditions of issue constitutes an offer by the issuer to the card-recipient. An agreement may be entered into between them if the card-recipient do an act that constitutes a valid acceptance or omit to do an act that estops him from denying his obligation relating to the card. It has been suggested
 that, based on the principles of contract acceptance in Felthouse v Bindley
, if the card-recipient kept the card and did nothing about it, no contract is formed between them, because mere silence does not constitute acceptance. In contrast, if the card-recipient sign a form confirming his agreement to the terms and conditions that accompanied the card, or sign or use the card to make payment and settle the card bills, such course of action would constitute acceptance of the issuer’s offer, sufficient to form a valid agreement between them. The difficult question is the demarcation line between ‘mere silence’ and ‘keeping’ or ‘using’ the card. In the recent case of Midlink Development Pte Ltd v The Stansfield Group Pte Ltd
 the Singapore courts took a rather practical approach on the issue of contract acceptance. In this case, the plaintiff’s property had for several years been leased to the defendant and the contractual relationship was governed by written agreements. Although the parties had commenced negotiations on the renewal of the lease prior to that date and had agreed on a reduced rent, no written agreement was executed due solely to the defendant’s omission. However, the defendant continued to occupy the leased premises after the expiry of the written agreements, and made regular payments of the adjusted rent. The question arose whether the parties were bound by a two-year term lease in such a circumstance. V K Rajah JC held on the facts, that an oral contract had been formed notwithstanding the absence of the formality of a written lease. The learned judge explained (at [50] and [51]):

“Silence is a midwife that may ultimately deliver a contractual offspring that is stillborn or live. Silence and implicit acceptance are not invariably antagonistic concepts. Silence can signify affirmation at one end of the spectrum, disinterestedness or abandonment at the other end of the spectrum. It is a chameleon utterly coloured by its contextual environment. Silence will usually be equivocal in unilateral contracts or arrangements; in bilateral arrangements or negotiations on the other hand, there will usually never be true or perfect silence. In many such cases, while there may not be actual communication of acceptance, the parties’ positive, negative or even neutral conduct can evince rejection, acceptance or even variation of an existing offer.”
Rajah JC clearly expressed the view that there could be instances where a party is placed under a positive duty to speak, and his silence in such circumstance would be tantamount to a representation which operates to estop him from denying the existence of a state of facts. This view was supported by the authority of Spiro v Lintern
 and “The Law Relating to Estoppel by Representation”
, the relevant passages of which were cited in his judgment. The principle laid down was that the court would look at the entire circumstances and the conduct of the parties to determine whether a party’s silence could amount to the absence of acceptance. In the particular case it was found that a contract was formed based on the defendant’s conduct to remain in possession of the property and continuing to pay the rent. 
If the principle of contract acceptance is applied in a practical manner as in the above case, the card-recipient’s act of remaining in the possession of the card may constitute an acceptance resulting in a binding agreement between him and the card issuer, or a representation which estops him from denying his obligations towards the issuer. However, the outcome would also depends on whether the card-recipient understood the purchasing power of the card, the terms of its issuance and has the intention to keep the card for use as a payment instrument. The card-recipient is under no obligation to look at the card or read the accompanying documents. If he never open the envelop, never read the documents, keep the card without the intention to ever use it to make payment or just use the card to play guitar the circumstances should not amount to his acceptance of the issuer’s offer. In this case the card-recipient may be liable to the issuer, but on a ground other than the terms of the card-holder agreement. We will discuss the issue of the card-holder’s liability as a bailee of the card or in the tort of conversion, negligence or conspiracy in Chapter IV.
(ii)
Secondly, where the issuer sends a card to a person in response to his application for a credit, debit or charge card but the card was lost or stolen before reaching the applicant (solicited card which was never received) the validity of the card-holder agreement may be doubtful. If the standard card-holder agreement was given to the applicant when he first apply for the card, then the application may be treated as an offer. The contract between the issuer and the applicant would be made upon the issuer’s acceptance by posting the card to the card-holder. According to the posting rules, the acceptance takes effect even though it never reach the applicant
, except where the applicant deliver a notice to withdraw his application to the issuer before the issuer’s posting of the acceptance
. The standard card-holder agreement would be binding on the card-holder in this case. If the lost card was used to make payment, the applicant would be liable for the transactions. If the postman was negligent, the applicant would also be liable because the postman would normally treated as his agent.

However, in the current practice of Singapore banks the standard card-holder agreement is not given to the applicant when he apply for the card. Therefore, the application for the card may constitute only an invitation to treat. The issuer’s posting of the card and the agreement to the applicant would constitute an offer. If the offer is lost or stolen in the mail, there can be no contract between the issuer and the applicant. Accordingly, the terms of the standard card-holder agreement has no effect on the card-applicant in this case. 
To protect the banks, the majority of card application forms used in Singapore contain an undertaking by the applicant to bear the risk of loss of the card sent to him by post. Therefore, even if both the card and the card-holder agreement were lost in the mail, the applicant’s undertaking to bear the risk of lost cards would be binding on him. The applicant’s liability is founded on his contractual undertaking contained in the application form, but not the terms of the card-holder agreement. Some card application forms attempts to make the terms of the card-holder agreement binding on the card-holder by incorporating into the form an electronic version of the standard terms posted on the issuer’s internet web site. Such an attempt would fail in Europe where an EC Directive
 requires terms and conditions to be communicated in a ‘durable medium’, the definition of which excludes information displayed on the financial service provider’s web site. The position in Singapore is not clear due to the lack of regulation. 
(iii)
Thirdly, where the solicited cards was received but not duly accepted by the card-applicant, questions may be raised regarding the validity of the card-holder agreement. Because the majority of standard card-holder agreements provide that the card-holder receiving, keeping, using or signing of the card constitutes his acceptance of the agreement, the terms and conditions of the card-holder agreement would be binding upon the card-applicant upon receipt of the card. Even if the card-holder agreement provides that the card-holder’s signing of the card is the only action that constitutes his acceptance of the agreement, it is likely that the card-holder act of merely keeping the card would constitute his acceptance of the issuer’s offer if the Singapore courts take the practical approach as it did in Midlink Development Pte Ltd v The Stansfield Group Pte Ltd (please refer to (i) above). 

(iv)
The last situation is where a card transaction occurs after the card-holder has effectively terminated the card-holder agreement. Terms relating to termination of card-holder agreement varied between banks in Singapore. DBS, for example only requires a written notice to be given while UOB requires both written notice and return of the card to the bank cut in halves. In practice, most credit, debit or charge card can be cancelled by a telephone call to the call centre of the card issuer, which would make the card unusable for any payment instantly. Although the requirement that the card-holder must return the card to the bank cut in halves seems to be more stringent, it in fact creates more risk of unauthorized transaction. A card even if cut in halves (both halves sent together in one envelop) still reveals all the particulars required to effect fraudulent transaction via internet or telephone. After the card-holder agreement has been validly terminated in accordance with its terms, the issuer may no longer rely on it to impose any obligation on the card-holder for any unauthorized transaction that occurs after the termination. However, in an early American authority of Walker Bank &Trust Co. v. Jones
, a principal cardholder and a supplementary card-user were held liable when they retained their card after having given notice to the issuer to terminate the use of the cards, and continued to make charges to the card account. The basis for the decision in the case was that the intentional use of the card even after notice of termination constitutes a representation of apparent authority giving rise to authorized transaction for which the card-holder is fully liable. 
The discussion regarding the validity of the card-holder agreement in this section (d) serves as a basis for further analysis into the liability of the parties for unauthorized card transaction in Chapter IV below.

1.2 
The merchant agreement

The merchant agreement signed between the acquirer and the merchant often contains the following provisions:

(i) The merchant must display the insignia of the credit card association and accept payment by card-holder by the respective credit card in the ordinary course of business. The acquirer agrees to pay the merchant the amount of the validly effected transactions less an agreed discount by crediting the account of the merchant with the acquirer.

(ii) Before accepting a card the merchant must check the card number against a list of stolen cards given by the acquirer. Where the amount of a transaction exceeds a floor limits, the merchant must obtain an authorization from the acquirer. The merchant cannot split a transaction into multiple transaction to avoid obtaining authorization from the acquirer.
(iii) In face-to-face transaction, each sale transaction must be evidenced by a transaction receipt signed by the card-holder. The merchant must check the signature of the card-holder against the signature on the back of the card and warrants to the acquirer that the transaction receipt was signed by the person presenting the card.

(iv) The transaction receipt for all types of transactions must be submitted to the acquirer within a specified time limit. By submitting the transaction receipt the merchant warrants to the issuer that it represent a bona fide sale, that the merchandize was actually delivered to the person effecting the transaction and the obligation of the card-holder is not subject to any disputes, set-off or counterclaim.

(v) The merchant must not impose any surcharge upon the card-holder solely because of the fact that payment is made by credit card or to give discount to customer paying by other means such as cheque or cash to discriminate against customers using the cards.

(vi) Even after the acquirer has paid the merchant for a card transaction, the acquirer has the right to “chargeback” and deduct the amount of the transaction from the account of the merchant with the acquirer if (i) there is mistakes in the transaction receipts or non-compliance with the procedure to effect card transaction by the merchant (ii) the transaction was allegedly not authorized by the card-holder (iii) the card-holder has claims against the merchant for breach of contract with the card-holder, e.g. non delivery or defect of products, misrepresentation or breach of warranty (iv) the sale transaction was in violation or voidable under applicable law.

1.3
The bylaws and regulations of the card association
Each the card association has a set of regulations that all of its members must comply with.  The regulations of a typical card association contains the followings:

(i) General regulations include: requirements that a party must satisfy to become a member (e.g. banking licence, capital adequacy); member’s agreement to all the regulations of the association relating to obligations and penalty; and a recognition of acquiring member’s right to be indemnified by the association in the event the issuing member is unwilling or unable to make payment, provided the association’s rules are fully complied with.

(ii) Requirements to issuers relating to the issuance of cards, terms and conditions of agreement with card-holder, payment services, risk management and customer support services.

(iii) Requirements to acquirer relating to terms and conditions of agreement between acquirer and merchant, transaction receipt,  point of sale terminals, authorization, clearing, and settlement, cash disbursement, ATMs acquirer standards, electronic commerce, other transaction processing requirements, interchange reimbursement fees, and risk management.

(iv) Payment acceptance rules specify requirements for merchants, including acceptance requirements, transaction receipt completion and processing, special merchant payment acceptance services, and risk management.

(v) Payment services rules specify requirements for payment processing between members, including authorization, clearing and settlement.

(vi) Dispute resolution rules govern the transaction receipt retrieval process, member’s attempts to resolve disputes and the procedures available if resolution efforts are unsuccessful, including chargeback, arbitration, mediation and compliance.

(vii) Fees rules specify international fees applicable to issuers and acquirers, and procedures for collection, disbursement, and problem resolution.

(viii) Risk management rules specify general security requirements, the rights and responsibilities of card association and members related to risk management and security, allocation of counterfeit losses.

(ix) Card and marks rules specify requirements for reproduction of the trade marks owned by the card association, responsibilities for the production of cards, and responsibilities for use of the trade marks. 
The card association’s bylaws and regulations have direct legal effect binding upon its members because each member has to agree to them when joining the association. Because the business of issuing and acquiring cards is an important channel for banks and financial institutions to generate revenue and to acquire and retain customers while there are only a few large card associations having monopoly power, members of the card association have great incentive to comply with the regulations of card associations. 

In contrast, the regulations of card associations have no direct binding effect on the card-holder or the merchant even though they contain many requirements relating to card-holders and merchants. Many issuers and acquirers attempt to make the regulations binding on the card-holders and merchants by inserting a provision in the card-holder agreement or the merchant agreement whereby the card-holder or the merchant undertakes to comply with the regulations of the card associations. The validity of such a provision is doubtful. It would be a mistake to deem that the regulations of card associations have been incorporated into the card-holder agreement or the merchant agreement by reference. The regulations of all card associations (e.g. Visa and MasterCard) are treated as confidential documents with access limited to authorized personnel of their members. The actual effect, if any, may be achieved indirectly though the actions of the issuers and the acquirers. Analysis into the card associations regulations and practices of effecting card transactions and resolve disputes may be helpful as ‘mercantile use’.
1.4
The sale contract

Finally, there is the contract of sale between the card-holder and the merchant. This contract may be made in writing but most frequently it is made verbally and sometimes in complete silence as credit cards are used in retail transactions. For transaction over the internet, the sale contract is concluded when the card-holder click the button on the browser interface.

2.
Characterization of contractual relations
The previous section describes the typical terms of the agreements between the parties in a credit card system. Before applying the principles of contract law to analyze the contractual relations between the parties it is necessary to look at several questions of characterization. The legal consequences of each agreement not only depends on the terms employed but also the approach taken to characterize it. The same arrangement may means different things when attached to different frame of reference.

2.1.
Separate bilateral contracts vs. tripartite contract
The credit card system involves more than 3 parties. Even in its simplest original form where the issuer enters into agreements directly with both the card-holder and the merchant, the scheme is tripartite. In contrast with a sale paid by cash, when a sale is paid by credit, charge or debit card the card-holder does not hand over the price of the goods or services to the merchant and only gives signature or card particular instead. The first question one might ask is whether to characterize this arrangement as a tripartite contract similar to a hire purchase or to separate it into 3 bilateral contracts. Of course, credit card sale is not a hire purchase as the issuer never take title over the goods purchased, but one might still wonder whether the nature of the sale is different to a cash sale if the arrangement constitute a tripartite contract.
In the case of Re Charge Card Services Ltd
 Millet J. resolved this problem and held at first instance that the arrangement consists of 3 separate bilateral contracts
:

“On the use of the card, three separate contracts come into operation. First, there is the contract of supply between the supplier and the card-holder (either in his own right or as agent for the account holder); second, there is the contract between the supplier and the card-issuing company, which undertakes to honour the card by paying the supplier on presentation of the sales voucher and, third, there is the contract between the card-issuing company and the account holder by which the account holder undertakes to reimburse the card-issuing company for payments made or liabilities incurred by the card-issuing company to the supplier as a result of his or his card-holder’s use of the card. There are thus three separate contracts and three separate parties, each being party to two of the three contracts but neither party nor privy to the third. While the legal consequences of these arrangements must depend on the terms of the particular contracts employed, one would expect each contract to be separate and independent and to be entered into between principals. In particular, one would expect the card-issuing company to enter into both its contract with the supplier and its contract with the account holder as a principal in its own right and not merely as agent for the account holder and the supplier respectively.”
The above approach was later endorsed by the Court of Appeal and supported in later decisions as well as commentaries. The case became a landmark case often cited in any discussion relating to the law of credit card for its detail analysis of the credit/charge card contractual relations. Therefore, it is safe to conclude that, as a matter of English law, the structure of credit card scheme is characterized as multiple separate bilateral contracts, not as single tripartite or multipartite contract.

2.2
Single bilateral contract vs. separate contracts for each transaction
Because a credit card may be used for many transactions the next question one might ask is whether to characterize the dealings between the card-holder and the issuer as a single contract covering multiple transactions, or as a series of separate contracts made in the terms of the master agreement made between them. In the first sentence of the passage cited above it was indicated that the contracts “come into operation” only “on the use of the card”. This is true because even after the card-holder agreement is entered into between them, the card-holder has the choice of never to use the card to make payment. If he only use the card to play guitar or to scratch ice on the windshield of his car, no payment obligations arise between them. The card-holder is under no obligation to use the card for payment or to take up any credit at all. Therefore, it can be said that the contract between the card-holder and the issuer not only “come into operation” on the use of the card, the contracts come into existence at this point, if we separate the transactions into multiple contracts.

Before the card transaction occurs, the card-holder’s obligation is limited to safekeeping of the card and paying the annual fee. The card-holder agreement, therefore, only constitutes a standing offer by the issuer  to provide credit in case of credit card or to provide payment service in case of debit and charge card. The issuer’s offer is revocable because, as described above, he reserves the right to decline any card transaction, to terminate the user of the card or credit facility and demand the return of the card at any time. The issuer’s standing offer, even if irrevocable is no more than an option that only bind both sides when accepted, by the act of the card-holder to present the card to a merchant. The annual fee paid by the card-holder is an option fee for the option to borrow money or to use the payment services. Each time the card-holder uses the card, he accepts the offer pro tanto and each card transaction should be considered a separate contract made in the terms and conditions stated in the master agreement. This observation, which we also submit, was made by professor A.P. Dobson and supported by an American authority 
.
Similarly, the merchant agreement only constitutes a standing offer by the acquirer to provide payment processing and collection service or to discount the transaction receipts for the merchant, which offer will only crystallize into individual contracts upon the merchant’s submission of the transaction records or sale vouchers. Although the merchant agreement requires the merchant to accept card payment in normal course of business this undertaking is not a strict obligation because the most the acquirer can do is to terminate the merchant agreement. A merchant accepting card payment on the internet can suspend such service when he find the chargeback rate to be too high. Therefore, practically, the merchant has the choice to deny payment by card. Many hotels and travel services establishments have the practice of taking a blank credit card voucher as security for booking or service charges. When the customer pays by cash, the merchant does not submit the voucher and the acquirer is under no obligation to pay the merchant.
This observation is not only academic. It will affect the way principles of contract law applies to the credit card contracts, especially in the case of unilateral change of agreement terms and liabilities for use of card by third party.
2.3
Direct obligation vs. assignment theories
(a)
The theories

On the use of the credit, debit or charge card, the card-holder is obliged to pay the issuer for the amount of each purchase. Because this obligation originates from the sale transaction, it is necessary to explain how the card-holder becomes liable to pay the issuer, instead of the merchant. There are 3 ways to characterize the card-holder’s obligation. First, the card-holder can be said to be liable to “reimburse” the issuer after the issuer has paid the merchant on its behalf. Secondly, the card-holder’s obligation can be seen as a claim for unpaid goods or services “assigned” by the merchant to the issuer via the acquirer. Thirdly, the card-holder’s obligation can be considered as arise from a direct “undertaking” to pay for any items that appear on the monthly statement separate from and regardless of the sale transaction. 

In the sale contract, the card-holder is undoubtedly liable to pay the merchant by cash or other means if he does not opt to use the card. However, his act of presenting the card or giving the card number (along with other particulars) may be characterized in many different ways. First, he can be seen as giving an instruction to the issuer to pay the merchant on his behalf (similar to what happen in a credit fund transfer order). Secondly, if the card is a debit card, the card-holder can be said to assign part of his property right (chose in action) owed by the issuer to him, to the merchant in satisfaction of the debt that arise from the sale. Thirdly, the act of presenting the card can be considered as an undertaking made by or on behalf of the issuer to pay the merchant.

Accordingly, different legal doctrine may be apply to the 3 different methods of characterization. First, the principles of agency will apply if the card-holder is seen as giving instruction to the issuer, who is authorized to make payment on his behalf and thus entitled to reimbursement. Secondly, the principles relating to assignment will apply if either the card-holder or the merchant is considered as assigning in whole or in part of their chose in action. If the transaction is characterized as separate, independent obligations, other principles has to be employed to explain the switching of parties, so that the card-holder pays the issuer instead of the merchant and the issuer pays the merchant instead of the card-holder.

As discussed above, the decision in Re Charge Card characterized the arrangement as separate bilateral contracts entered into between principals. In particular “the card-issuing company to enter into both its contract with the supplier and its contract with the account holder as a principal in its own right and not merely as agent for the account holder and the supplier respectively”. In addition, it was held that the card-holder’s obligation to pay the issuer was not conditional upon the issuer’s payment to the merchant. This effectively precludes the agency/reimbursement approach. 
As between the assignment theory and the direct obligation theory the decision in Re Charge Card Services Ltd seems to favor the latter. While agreeing that this approach is suitable, we will consider the assignment theory because there are still some agreements in the credit card system that refer to a dealing as an assignment. Some merchant agreements stipulate that the acquirer purchases, discounts or acquires the charges made by the card-holder or the transaction receipts (hence the expression ‘acquirer’) at a discount. Using the language of assignment may results in certain advantages to the issuer, such as avoiding tax or consumer credit legislation
. Some other merchant agreements simply provide that the acquirer provides the services of processing the transaction receipts to obtain payments for the merchant for a fee. This means that either of the theories may be applied alternatively in the merchant agreements. There will be a conflict between the two agreements when, under the multilateral agreement, the issuer undertakes to pay for all charges made by the cards it issues, but under the merchant agreement the acquirer purchases the debts as assignments. Because of this potential conflict it is necessary to look at the application of the assignment theory as well.

(b) 
Assignment theory
When we apply the assignment theory to characterize the act of the merchant to submit the transaction receipt to the acquirer, the transaction looks like the factoring of the merchant’s book debt or account receivable at a discount. This explains why the card-holder become liable to pay the issuer instead of the merchant. The legal consequence of this is that the merchant will not have any recourse against the card-holder after the debt has been assigned in circumstances such as the issuer’s insolvency. 
The theoretical possibility of the application of assignment theory to  the merchant’s claim has been explored by Lee
. According to her analysis, the merchant’s claim against the card-holder arise from the sale transaction is a legal chose in action that is not assignable at common law but is assignable in equity. Equity compels the assignor to join with the assignee as plaintiff or defendant to enable an action against the debtor at law. The assignment of a debt in equity requires no special form since a contract to assign is tantamount to an assignment
. No notice to the debtor is required for the assignment to be valid and complete in equity
. The issuer, as equitable assignee takes the debt “subject to equities”, i.e. subject to all defences which the card-holder may have against the merchant including any cross-claims which might have prevailed against the merchant before notice was given to the card-holder. 
Because the merchant assigns the whole debt owed by the card-holder to the issuer absolutely, the assignment may qualify to be considered a statutory assignment under Section 4(8) of the Civil Law Act
 - the equivalence of Section 136 of the Law of Property Act 1925 of England. The Section enables assignees to bring action against debtors in respect of assigned debt if the assignment is an absolute assignment made in writing and an express notice is given to the debtors. The merchant agreement does not constitute the assignment of the debts because future properties cannot be assigned until it comes into existence
. However, the delivery of transaction receipts by the merchant to the issuer may constitute statutory assignment if the receipts are attached with a written instrument under hand stating that the debts are thereby assigned absolutely to the issuer. The statement of account rendered by the issuer to the card-holder may constitute notice of assignment.
Similarly, the card-holder’s act of presenting the card to the merchant may also be characterized as an equitable assignment of his chose in action against the issuer to the merchant. The submission of the transaction receipt by the merchant to the issuer may constitute notice of assignment. A practical difficulty is that, in this case, the assignment is likely to be an assignment of part of the debt (unless the card-holder of the debit card pay exactly the amount he has in the account) which is not sanctioned by the Civil Law Act thus will not qualify as a statutory assignment. Hence the merchant will need to joint with the card-holder as to enable the action against the issuer. The equitable assignment, however, remains valid 
.
The above analysis shows that the reason not to apply the assignment theory to the credit card arrangement is not that it is legally impossible. Both the debt owed by the card-holder to the merchant, and the debt owed by the issuer to the card-holder (in case of debit card) are assignable chose in action. The real reason is that the operation of credit card system is inconsistent with the rules of the assignment of debts. The inconsistencies are as follows:
Firstly, the card-holder agreement invariably provides that the card-holder is obliged to pay the issuer not only for all payment transaction but also other late payment charges, fees, and other charges incurred regardless of any dispute with the merchant. When the card is used at the point of sale, the typical transaction receipt states that “I hereby authorize you to charge the amount above to my card account”.  In mail order or internet transaction similar clause is used. This statement indicates acknowledgment of the debt owed by the card-holder to the issuers, not to the merchant. In case of debit card, the same transaction receipt is used, which does not indicate assignment of any debt owed by the issuer to the card-holder.
Secondly, in the processing of card transactions, even when the merchant agreement uses the assignment approach, credit card debts are not assigned to the acquirer in accordance with the requirements of the Civil Law Act. There is no practice of giving written assignment instrument under hand for each batch of transaction receipts. Because the acquirers usually have recourse against the merchants in the event the merchant is in breach of the sale contracts for reasons like misrepresentation or defective products an assignment, if any, is not absolute. Alternatively, even when the transaction between the merchant to acquirer is considered an assignment in equity, the common practice of issuers is that they do not join with the merchant to take actions against card-holder. The issuer simply relies on the direct obligation clause in the card-holder agreement to sue the card-holder and avoid the complicated route to involve multiple merchants that may be located in another country. 

The application of assignment theory to credit card transaction may face even bigger practical difficulties. For example in the United States, Article 9 of the UCC requires the issuer (as assignee) to file a financing statement indicating each merchant (as assignor) to perfect security interest in most types of personal property collateral, including “any sale of accounts, contract rights or chattel paper”
. It has been commented that if credit card transaction is viewed as assignment, “the results under the UCC are devastating”
. The legislations in the United States had adopted direct obligation theory and rejected the assignment theory officially.
Because the credit card system is international by nature, it has to avoid any practical problem relating to the enforcement of the bank’s right to be paid. The choice of direct obligation method of characterization is natural. As a result the systems of popular card associations are built around direct obligation approach. The common understanding of credit card system is that the card-holder accepts liability to pay the issuer and the merchant expects payment from the issuers from the point when the card transaction takes place. It does not matter whether it is a credit, debit or charge card.
The last alternative, and probably the most appropriate way to characterize the credit card arrangement is the direct obligation approach. 
(c)
Direct obligation theory
The main legal consequence of the direct obligation approach is the separation of the card-holder’s obligation toward the issuer and the issuer’s obligation toward the merchant from the sale. On the one hand, the card-holder’s obligation to pay the issuer is not subject to any claims that the card-holder may have against the merchant under the sale transaction. Even if the goods purchased by the card-holder are defective, the card-holder must still pay the issuer. The card-holder can not make a claim against the issuer for damages caused by the defective goods and must look to the merchant alone for any remedy. The issuer’s claim against the card-holder is not conditional upon his payment to the merchant. If the issuer has to sue the card-holder to enforce his claim, he does not need to join the merchant as a plaintiff. On the other hand, the issuer is liable to pay the merchant regardless of the card-holder’s ability or willingness to pay the issuer. 

In Re Charge Card Services Ltd 
 Millet J. applied the direct obligation theory and held that: “One would also expect the supplier to be entitled to be paid whether or not the card-issuing company is able to obtain reimbursement from the account holder, and the card-issuing company to be entitled to be paid whether or not the goods or services supplied by the supplier are satisfactory”. In a subsequent case, Customs and Excise Commissioners v Diners Club Ltd 
 even though the merchant agreement used by Diners Club expressly structured their scheme as assignment of debt from the merchant to the issuer, the court cited Re Charge Card Services Ltd and held that, for the purpose of the Consumer Credit Act 1974, the nature of the relationship between Diners Club and the merchant was that of provision of services to facilitate payments and not factoring of debt
. 

The major difficulty in applying the direct obligation theory is to explain the change of debtor from the card-holder to the issuer (i.e. how the debt owed by the card-holder to the merchant became the debt owed by the issuer) upon the completion of the payment transaction. The enquiry begins with the nature of the consideration in the sale transaction.

In Re Charge Card Services Ltd, Millet J. rejected the suggestions that the consideration for the supply of goods or services to the card-holder be characterized as anything other than ‘the price’:
“Three possibilities have been canvassed. The first is that the consideration for the supply is not the price (which is to be paid by the card-issuing company, a stranger to the contract of supply) but production of the card and signature of the voucher. I reject this analysis, which is quite unrealistic. Production of the card and signature of a voucher are not the consideration itself but the means of obtaining it. Moreover, a sale of goods requires a monetary consideration: see s 2(1) of the Sale of Goods Act 1979. This analysis would thus lead to the conclusion that, where payment is to be made by credit or charge card, the contract of supply is not a sale of goods, with the result that the statutory conditions and warranties are not implied. The second possibility which has been suggested is that there is a sale of goods, but the contract is a tripartite contract under which the consideration for the supply to the cardholder is the undertaking of the card-issuing company to pay the price to the supplier. I reject this analysis, which confuses the result of all the arrangements made with the legal means employed to achieve it. On the use of the card, there is no tripartite agreement, but three separate bilateral contracts come into operation. In my judgment, the true consideration in the contract of supply is the price, to be satisfied by the cardholder if he wishes by means of the card.”

As indicated in the above decision, the reason to characterize the consideration to be ‘the price’ is that it was considered necessary to bring the sale transaction under the ambit of the Sale of Goods Act or the Supply of Goods and Services Act. The implied terms imposed by these Acts including: (i) the seller has the right to sell the goods, free from encumbrances; (ii) the goods correspond with their description; (iii) the goods are of merchantable quality except for defect that the buyer ought to have known before the contract; and (iv) the goods supplied are reasonably fit for their purposes are of considerable importance to supplement the expressed terms of the sale contracts, which very often are oral. Because the Sale of Goods Act requires the consideration to be a money consideration
, it should not be anything other than ‘the price’. There has be much support for the decision not to draw distinction between sale transaction paid by cash and by credit card
.
The next question is whether the card-holder ever became liable to pay the merchant this money consideration. The decision in Re Charge Card Services Ltd seems to suggest that because the consideration of the sale was the price, the obligation of the card-holder came into existence at some point, but, because of the merchant’s prior agreement with the issuer, the obligation was discharged at the latest when the sale voucher was completed. Millet J. explained how this happened by adopting a view similar to the reasoning in Regina. v. Preddy 
:

“The essence of the transaction, which in my view has no close analogy, is that the supplier and customer have for their mutual convenience each previously arranged to open an account with the same company, and agree that any account between themselves may, if the customer wishes, be settled by crediting the supplier’s and debiting the customer’s account with that company.” 

The Court of Appeal arrived at the same conclusion by viewing the payment transaction as a ‘quasi-novation’: 
“One way of looking at the matter is to say that there was a quasi-novation of the purchaser's liability. By the underlying scheme, the company had bound the garage to accept the card and had authorised the cardholder to pledge the company's credit. By the signature of the voucher all parties became bound: the garage was bound to accept the card in payment; the company was bound to pay the garage; and the cardholder was bound to pay the company. The garage, knowing that the cardholder was bound to pay the company and knowing that it was entitled to payment from the company which the garage itself had elected to do business with, must in my judgment be taken to have accepted the company's obligation to pay in place of any liability on the customer to pay the garage direct.”

The Court of Appeal did not address itself to the issue of whether credit card transaction constituted money consideration for the purposes of Sale of Goods Act. The question whether the card-holder’s obligation to pay the merchant ever came into existence was also left in doubt. It was commented
 that Millet J. was wrong to decide that this obligation arose and then discharged based on the terms of the merchant agreement. When we apply the direct obligation approach the card-holder is liable to the issuer regardless of the sale transaction. Apparently, when the card-holder settle the monthly statement, he does not intend to pay for the goods or services; he intends to pay for the items posted to his account with the issuer. The Sales of Goods Act does not require that the buyer promises to pay for the price of the goods. The Act only requires the consideration to be money. Payment by cheque has been considered money consideration for this purpose and it would not be straining the language to include payment by credit card in the definition of money consideration. Therefore, the real question, as suggested by the above commentary, was not whether the consideration is money, but whether its move from the issuer to the merchant is sufficient to create a contract between the card-holder and the merchant. According to Chitty on Contract, in a sale contract, it is not necessary that a consideration has to move from the purchaser 
. Alternatively, it is only by the act of the card-holder that the merchant is able to claim payment from the issuer. Therefore, consideration does move from the card-holder when he provides the merchant with the means to obtain payment. 
It is submitted that the suggestion made by S.A. Jones above is correct. What we can draw from the above analysis are that: (i) by the use of the card, a valid contract of sale was formed between the card-holder and the merchant (ii) the consideration of the sale contract was money, which emanates from the issuer from the outset (iii) the card-holder did not undertake to pay the merchant but only obliged to provide a means by which the merchant can obtain payment from the issuer. Because the card-holder’s obligation to pay the merchant never arise, it does not have to be ‘discharged’ or ‘quasi-novated’. The signature of the card-holder performs a dual function: (i) to bind himself to pay the issuer and (ii) to bind the issuer to pay the merchant, all at the same time.
The above suggestion not only help to clear doubt in the usual card transaction made by the card-holder (account-holder) himself. The analysis has a great advantage when apply to the case where a card transaction is effected by an authorized card-user who is not an account-holder. The decision in Re Charge Card Services Ltd limited itself to the situation where the card-user is an agent of the card-holder in the sale transaction. Millet J. stated that:

“In the present case there are four, since cards were issued to account holders, who were entitled to authorise their employees or other authorised signatories (cardholders) to make use of the cards. This is an added complication which can be ignored for present purposes, since in such a case the account holder is liable as principal, disclosed or undisclosed, to pay for the goods or services obtained by the use of the card, whether or not the cardholder is also liable.”
The difficult situation arise where the card-holder authorizes a card-user  to use the card without any contract between the card-user and the issuer or any agreement between the card-user and the card-holder (for example the card-holder gives his card or card number to his spouse or a company gives its card to an employee). Where the card-user uses the card for his own purposes and not as an agent for the card-holder, if we apply Millet J’s characterization that the consideration in the sale between the card-user with the merchant is a promise to pay ‘the price’ of the goods, then the card-user would not provide consideration because he never promises to pay for the goods and he is under no obligation to pay the merchant nor the issuer. The account-holder is liable to pay the issuers for the debts appear on his monthly statement, but he is not liable to the merchant under the sale contract to which he is not privy. There would be a contract of sale between the card-holder and the merchant if the device of undisclosed principal were adopted. However, whether it is appropriate to hold that the merchant always enter into contract with the account-holder is doubtful. Even if we try to make the card-holder liable to the merchant by saying that he impliedly agrees to indemnify the merchant for the use of the card by the card-user (by allowing the use of such a card), the indemnity would not be effective because the principal obligation  would have been fully discharged, at the latest when the sale voucher was signed, according to the rules in Re Charge Card Services Ltd. The most logical conclusion suggested by S.A. Jones is that the card-user contracts with the merchant as principal, and the consideration was the provision of the means by which payment will be obtained. The acceptance by the merchant of the sale vouchers discharged the card-user’s liability under the sale contract.
The last question relating to the application of direct obligation theory is to explain the creation of the issuer’s obligation to pay the merchant. As noted above, the card-holder’s act of signing the sale voucher or giving the card particulars not only makes him liable to pay the issuer, but at the same time makes the issuer liable to pay the merchant. One might wonder how legally this is done. It should be noted that the fact in Re Charge Card Services Ltd was simpler than the modern credit card system. There, the issuer signed agreements directly with both the merchant and the card-holder. Based on the terms of the pre-existing merchant agreement, the card-holder’s act of presenting the card to the merchant resulted in a binding undertaking by the issuer to pay the merchant. In contrast, the credit card system today involves large number of banks participating as both issuer and acquirer (e.g. more than 20,000 banks in Visa and MasterCard systems). Although the merchant agreement are made before card transaction occurs, it seems more difficult to hold that the contractual relationship between the merchant and the issuer existed before the card transaction. The contractual relationship between the issuers and the merchant has to be inferred from the combination of the multilateral agreements between the various issuers and acquirers (in the form of the card associations’ bylaws and regulations) and the merchant agreement. Although the merchant invariably makes an undertaking to accept any card bearing the insignia of the respective card association, this undertaking is not sufficient to create a contract between the merchant and the issuer. The merchant has no means to know which issuer amongst the 20,000 banks that issue the same type of card he would contract with, and in many cases even unable to know the identity of the issuer (e.g. merchant in e-commerce usually does not know the identity of the issuer, he only know the last 4 digits of the card while the first 4 digits may reveal the identity of the issuer). The merchant’s undertaking merely constitute a standing offer to accept card payment, which offer, when accepted by the card-holder will turn into separate contracts made in the terms of the master agreement. 

In order to explain the creation of the contract between the issuer and the merchant, the principles of agency has to be used. It is submitted that the card (or card particulars) may constitutes the issuer’s authorization for the card-holder to make a direct undertaking, on behalf of the issuer, to pay the merchant. There is no direct authority or commentary to support this suggestion. However, there are two authorities which may be used to support this view. 
First, it will be recalled that, in the case of cheque card the issuer also make a direct undertaking to the merchant to honor the cheque upon presentation. The purpose of the cheque card is to provide the payee with the assurance that he can look to someone else other than the drawer of the cheque for payment. Thus the nature of the cheque card was summarized by Millett J. in Re Charge Card Services Ltd that: “The obligation undertaken by the bank to the supplier, which it enters into through the agency of its customers when he uses the bank card, is not to dishonour the cheque on presentation for want of funds in the account, so that it is obliged if necessary to advance moneys to the customer to meet it. If the cheque is met, the bank honours its own undertaking as principal to the supplier and, as agent for the customer, makes payment on its behalf out of his own moneys, whether or not this have been advanced to him for the purpose”
. The first sentence in the above passage confirmed that the card-holder of cheque card has the authority to convey the offer of the bank to the payee and that effectively created a valid contract between the issuer and the payee. This position was subsequently confirmed by the Court of Appeal in First Sport Ltd v. Barclays Bank Plc: “The bearer must have the authority to convey the offer on behalf of the bank. The authorized signatory has actual authority to do this, and even if this authority has been terminated, or is limited in any way, he will continue to have ostensible authority to convey the bank’s offer on its behalf”
. While the credit card is different to the cheque card, it is possible to suggest that when it is necessary to infer an undertaking by a payment card issuer and the party accepting card payment, it is possible to consider the card-holder an agent for the issuer.
The second authority that also supports this view is the case of R.v. Lambie (1982)
. There, Ms. Lambie was issued a credit card known as Barclaycard by Barclays Bank. She exceeded the credit limit, ignored the issuer’s demand to stop using the card. The card was accepted for payment at several merchants. The merchants were subsequently paid by the bank. Ms. Lambie was later convicted in the court for obtaining a pecuniary advantage by deception contrary to the Theft Act. The House of Lord held Ms. Lambie liable for falsely representing to the merchant that she has authority to use the card. By conduct she has induced the deception that she was an agent of Barclays Bank and authorized by them to enter into contract with the merchant’s on the bank’s behalf. The card-holder was considered as an agent for the issuer when presenting the card to the merchant. Although this is a criminal case, it is submitted that it could and should be applied to commercial transaction for purposes of clarifying the nature of the relationship, similar to the case of R. v. Preddy cited above. 
It should be noted that, the above ‘deemed agency’ theory will only be necessary if, at the point of the transaction, the merchant did not obtain a verification, authentication or approval from the issuer. The majority of credit card transactions today are effected by ‘online’ method where the merchant is in near instantaneous communication with the acquirer. He may use the card reader terminal or other communication channel such as telephone or internet to verify the validity of the card and obtain an ‘approval’ signal from the acquirer before delivery of goods or services. Depending on the type of card transaction and the configuration of the card network, this approval signal may emanate from the computer system of issuer via the linkage with the acquirer. The signal that comes from the issuer may be sufficient to constitute an undertaking by the issuer to pay the merchant. However, there are still a considerable number of transaction for which no verification or approval is obtained (e.g. when transaction amount is below merchant floor limits or in case of offline transactions). In this case the ‘deemed agency’ will be necessary.

What if the signal comes from the acquirer, will it be similar to the case of a confirmed letter of credit. 
The analysis in this section seeks to clarify some conceptual issues concerning the characterization of the credit card arrangement. In the process of characterizing the relations between the parties in a credit card transactions, however, there are always suggestions whether to apply certain rules in other payment arrangements, such as cheque cards, money transfer order or documentary credit, to the credit card relationship, by way of analogy. It is, therefore, necessary to see how far the analogy in each case can go by looking at the distinguishing features of each type of arrangement. It is hoped that the analysis in the next section will help to further the task of clarifying the capacity of the parties in a credit card transaction.
3. 
Analogy with cheque, money transfer order and documentary credit

3.1.
Analogy with cheque card

It is not difficult to distinguish between payment by credit card and by cheque. The difference between cheque and credit card was highlighted in Re Charge Card Services Ltd: “A cheque is a revocable mandate by the customer to his bank which authorises the bank, as his agent, to make payment out of the moneys standing to the credit of his account or which the bank is willing to advance to him”. In honouring the cheque and making payment to the merchant, the bank acts as an agent for the customer. In contrast, as discussed above, the issuer acts in its own capacity as principal when dealing with the merchant in a credit card transaction. While a cheque can be a negotiable instrument, the card-holder authorization (by giving the card particulars or signing the transaction receipt) does not constitute a negotiable instrument even if electronic record is deemed to be writing. A negotiable instrument is payable to the payee’s order who can determine by transfer or endorsement to whom the instrument is to be paid. The “authorization” is only applicable for payment to the merchant. The payment slip is not a subject of transfer or negotiation in itself. The transfer of fund is made by the arrangement between the issuers, the card association, the acquirer and the merchant, not by giving the payment slip some special attributes. 

However, there is one situation where payment by cheque appears similar to credit card payment. That is when the cheque was accompanied with a cheque card. In this case the bank makes an undertaking to the merchant not to dishonour the cheque on presentation. The undertaking is made by the bank as principal and through the agency of the customer. Therefore, while the bank is an agent for the customer in respect of the cheque, the customer is an agent for the bank in respect of the undertaking toward the merchant. 

The bank’s undertaking to the merchant in this case closely resembles the issuer’s undertaking to pay the merchant in case of credit card payment. The important point to note here is that the presence of the bank’s undertaking to the merchant will not displace the established presumption that payment made by cheque only constitutes conditional discharge of the card-holder’s obligation. Millett J. held that: “… I should state my view that this presumption would not be displaced merely by the fact that the cheque was accompanied by a bank card….. it is not unreasonable to expect the customer to take responsibility for the default of his agent”. The fact whether the issuing bank acts as an agent for the customer seems to be an important factor in determining the presumption of conditional discharge here. It seems that in the dealing with the merchant in a credit card transaction the issuer does not act as the card-holder’s agent.
3.2
Difference to money transfer order

The system of money transfer order bears some structural similarities with the credit card system in that it also involves 4 parties, the originator, the originator’s bank, the beneficiary and the beneficiary banks. One might ask whether it is possible to characterize the credit card transaction in a way similar to the money transfer order arrangement. It is necessary to consider this question because the analysis of Millett J. (see  note 28 above) seems to suggest an analogy between the 2 arrangements when he held that the essence of the charge card transaction was that the supplier and the customer had for their mutual convenience each previously arranged to open an account with the same company and had agreed that any account between themselves could, if the customer wished, be settled by crediting the supplier’s and debiting the customer’s account with that company
. If we apply this analogy to characterize a credit card payment as the processing of a domestic money transfer order, the card-holder’s authorization will be regarded as an authority and instruction to his bank (as the card-holder’s agent) to transfer the amount standing to the credit of the card-holder (or the amount the issuer is prepared to advance) to the account of the merchant with the acquirer. The acquirer acts as an agent for the issuer to receive and hold the fund and becomes an agent for the merchant upon crediting the merchant’s account. 
However, it is submitted that the credit card system is so different to the money transfer order that it should not be characterized in the same way. 

First, the analysis from transactional aspects at page 11 in the previous chapter shows that the credit card system is different to the ATM/EFTPOS system (which is essentially the same as the money transfer order system) in respect of the way the card-holder settle the transaction with the issuer. Indications of the difference in the transactional analysis include (i) immediate vs. deferred deduction of card-holder’s account; and (ii) the requirement of near instantaneous confirmation by the issuer. 

Secondly, from the aspect of the parties’ obligations there are also major differences. In the money transfer order system there is no direct undertaking by the originator to make payment to the beneficiary. Hence a payment by money transfer order only complete when money is available to the beneficiary as cash. Before that the originator’s instruction is revocable. In contrast, the credit card system guarantees that the merchant will be paid by the issuer, and the issuer’s liability becomes irrevocable as soon as the merchant accepts the transaction receipt signed by the card-holder. In the credit card system the card-holder usually has certain recourse against the merchant for defective products or non-performance of services. No similar recourse may be available to the originator in the money transfer order at all. 

At a higher level of abstraction the conceptual difference between the credit card system and the money transfer order system (and other similar system such as GIRO, EFTPOS/ATM system) lies in that, the prior consists of undertakings to make payment while the latter is a mechanism to facilitate the payor’s access to his funds. Although electronic means may be used to transmit messages between the parties in the credit card system, the arrangement does not enable the card-holder to give electronic instructions to initiate fund transfer. In the words of Professor Geva: 
“Check guaranty and credit cards are not true payment mechanism. A check guarantee card only enhances the acceptability of paper-based checks and has never been widely used in United States. A credit card does not result in a direct transfer of funds from the payor to the payee; however, credit cards displace payment transactions by aggregating them into single daily or weekly payments to payee-merchants and monthly payments to consumers. In any event, inasmuch as the credit card payment does not facilitate access to the cardholder’s funds on the basis of electronic communication, it is not an electronic initiator of a fund transfer” 
.

3.3
Analogy with documentary credit
The structure of the relationship in a credit card transaction closely resemble that established by the issue of an irrevocable letter of credit. The function of the credit card is similar to that of the letter of credit in that they are both are used to substitute the credit of the buyer with the credit of the issuer. In both cases the purchaser is able to obtain goods or services from the seller by presenting the direct obligation of an issuer to pay for the transaction. The card issuer makes a direct undertaking to pay the merchant even if the card-holder refuses to pay the issuer, just as the letter of credit issuing bank’s obligation to pay the seller. In both cases, the 3 parties acts as principal entering into separate bilateral contracts, and not as agent for any other party. 

However, in Re Charge Card Services Ltd, Millett J. held that the credit card relationship was so different to the irrevocable letter of credit relationship that not only it were sufficient to displace any presumption that payment was conditional, but to support a presumption to the contrary: 
“Letters of credit are employed to finance international commercial transactions between traders who are normally known to each other, and the terms of which will have been the subject of negotiation. The contract will usually provide merely for payment to be made by letter of credit, the identity of the issuing bank being left to be nominated by the buyer after the contract has been concluded, and being a matter of indifference to the seller. Even where the identity of the issuing bank is agreed between the parties, there is no prior contract between the issuing bank and the seller its obligations to the seller arise under the letter of credit itself. The sole purpose of the letter of credit is to provide security to the seller to replace that represented by the shipping documents which he gives up in exchange for the credit. Finally, the terms on which the seller is entitled to payment must be identical to those to which he is entitled under the contract with the buyer. By contrast, credit and charge cards are used mainly to facilitate payment of small consumer debts arising out of transactions between parties who may well not be known to each other, and the terms of which are usually not the subject of negotiation. The identity of the card-issuing company is necessarily a matter for agreement, since the card must be one which the customer is authorised to use and the supplier has the necessary equipment to accept. The machinery of payment by charge or credit card does not require the disclosure of the customer’s address to the supplier, and in the absence of special precautions, which are seldom taken, at least in the case of small transactions, and which were not taken in the present case, the supplier might well have difficulty in identifying the customer without the co-operation of the card-issuing company. The availability of the card as a method of payment is advantageous to both parties: the customer obtains free credit for a period longer than that which the supplier is prepared to give even to the card-issuing company, or than he himself would obtain from the use of a cheque, with or without a bank card while the supplier obtains not only better security (as he hopes) but the convenience of having a single debtor in place of many, and the prospect of extra trade by reason of the credit facilities which he is able to extend (without providing them himself) to the customer. Finally, the terms on which the supplier is entitled to payment from the card-issuing company are quite different from those on which the card-issuing company is entitled to payment from the customer and both differ from those on which the supplier would be entitled to payment from the customer if he were subject to any residual liability not discharged by the use of the card. The card-issuing company is liable to pay the supplier very shortly after the receipt of the sales vouchers and claim form, but is entitled to deduct its commission while the customer is liable to pay the full face value of the voucher, but is entitled to much longer credit. If the customer is liable to pay the supplier on the failure or default of the card-issuing company, it is on terms more onerous than either, for he must be liable to make immediate payment of the full face value of the voucher. It is difficult to find any justification for imputing to the customer an intention to undertake any such liability.”

The Court of Appeal regarded the analogy with irrevocable letter of credit as close but not of great assistance. The difference in commercial contexts of the two types of transaction were highlighted as follows: 

“The letter of credit is primarily an instrument of international trade issued pursuant to an individually negotiated contract of considerable substance made in writing: the credit card is used for small, over-the-counter transactions between strangers there being, at best, an oral agreement and more often an agreement by conduct. In the case of credit card sales, the seller does not even know the address of the purchaser, which makes it hard to infer an intention that he will have a right of recourse against the purchaser. It is normally the buyer, not the seller, who selects the bank issuing the letter of credit: if, unusually, the seller does select the bank, this factor may rebut the presumption of conditional payment by letter of credit: see W. J. Alan & Co. Ltd. v. El Nasr Export and Import Co. [1972] 2 Q.B. 189, 210A. In contrast, in a credit card transaction the seller has decided long before the specific supply contract is made whether or not to accept the cards of the credit card company and has entered into an overall contract with it, under which the seller is obliged to accept the card and the credit card company is bound to pay him. With letters of credit, the issuing bank is the agent of the buyer and not the seller and it is the buyer who pays for the facility: in credit card transactions the credit card company is in a contractual relationship with both but it is the seller who pays for the facility by allowing the deduction of the commission. These differences are, in my judgment, so fundamental that the law affecting letters of credit is not of great assistance in deciding what law should apply to credit card transactions.”

While the differences between the relationship of credit card and that of the irrevocable letter of credit seems to have been analyzed and summarized in great detail in the above case, the problem with following the above decision is that, most of the ‘differences’ enumerated and relied on by the judges have become questionable in the context of modern credit card system:

(i)
The observation that credit card is only used in small, over-the-counter retail sale between strangers where the merchant does not care to know the identity and address of the card-holder may no longer hold true. Modern credit cards are used in international transaction between buyer and seller living in different jurisdictions. In transactions over mail order, telephone order and internet the merchant often takes note of the identity and address of the card-holder, including billing address of the card and address for delivery of goods.

(ii)
While the majority of sale contracts paid with credit card may remain oral contracts (as opposed to sale contracts paid by letter of credit that are usually written contract of some substance), there are increasing number of credit card sale that are documented, such as sale contracts made on the internet.

(iii)
The observation that it is the merchant who not only select the issuer of credit card but had entered into a contract with such user long before the making of the sale contract (as opposed to the selection of issuing bank of letter of credit by the buyer, which is a matter of indifference to the seller) may no longer hold true. When entering into the merchant agreement with the acquirer, the merchant nowadays only choose the card association (e.g. Visa or MasterCard). He has no idea which card of over 20,000 banks will be presented to him later. In fact the party who is indifferent with the choice of the issuing bank is the merchant. As long as the card bears the logo of Visa or MasterCard, he can accept the card without ever enquiring about the issuer. This fact is strikingly similar to the letter of credit, not a factor to distinguish with the letter of credit actually. 
(iv)
The only fact that stays true today is that the merchant is the party that pays for the facility, as opposed to the case of letter of credit where the buyer pays for the payment transaction (and the issuing bank acts as agent for the buyer). This gives rise to 2 problems. First, the analysis seems to suggest that in case of credit card the issuer somehow acts as agent for the merchant, because the merchant pays the fee. However, it would be unrealistic to hold that the credit card arrangement via the merchant agreement today constitute a relationship of agency between the issuer and the merchant, even if the card association rules and regulations are incorporated into the merchant agreement. Secondly, if the card-holder is to pay the merchant, if the issuer fails to pay, the merchant is entitled to an amount larger than the amount he could have received from the issuer. However, it seems unfair for the merchant to hold that because he bears the costs for the facility of credit card payment, he should be deprived of the claim against the card-holder when the issuer fails to pay him.
There are two other important differences between the credit card arrangement and the irrevocable letter of credit that were not mentioned in the above decision:

(i)
While normally each letter of credit is tailored to the specific needs of a purchaser at his request and addressed to a specific seller, the credit card scheme is opened at both ends. The merchant-acquirer agreement covers all purchasers who hold the cards with the respective insignia and tender their card for payment. On the other hand, the card issued can be used at millions of merchants worldwide, and not at any specific merchant. This makes the analysis of distinguishing between standing offer and individual contracts on each card transaction necessary.

(ii)
Most importantly, many credit card merchant agreements provide the acquirer with recourse against the merchant if the card-holder refuses to pay due to a dispute with the merchant (chargeback). This is in direct contrast with the letter of credit where the seller is usually assured of payment irrespective of any dispute with the buyer based on the doctrine of autonomy of credit.

The analysis of the similarities and differences between credit card system and other payment arrangement, especially documentary credit is especially relevant to the question of finality of payment. We will deal with the issue of finality of payment in chapter 3. 

3.4
Conclusion about parties’ capacity and relationship
To sum up the analysis on characterization of credit card transaction in this chapter, it is submitted that credit card transactions should be characterized in a way similar to a irrevocable letter of credit. It has been suggested that the closest analogy to credit card payment is the traveler’s letter of credit
. It is submitted that this suggestion is correct because, similar to the credit card, the traveler’s letter of credit represents the issuer’s undertaking to make payment to any bank accepting the letter for payment. The reason for this is that the most important characteristics of the two systems are the same. The existing differences between them have become less significant. Using documentary credit analogy helps to clarify the nature of the credit card relationship, parties’ capacity and their obligations. The following conclusions can be drawn from the analysis in this chapter:
In the first stage when a card is issued under a card-holder agreement, it is not a contract yet but rather a standing offer by the issuer to provide payment services and/or credit. The card not only represents the agreement between the issuer and the card-holder but also serves as a representation by the issuer that the person legally holding the card has the power to render the issuer liable for the card-holder’ use of the card for payment. At this stage, no payment obligation has arisen yet. It is not known at which merchant the card will be used and the amount of the transaction is not yet specified.

In the second stage when the card-holder presents the card to the merchant the issuer’s representation is made to the merchant. The content of the representation consist of the card bearing the logo of the bank and the insignia of the card association and the nature of the card association’s scheme known to the merchants via the merchant agreement. Through the card-holder as an authorized agent, the issuer’s makes a direct undertaking to pay the merchant in the capacity as principal. 
The critical moment when the issuer’s liability to pay the merchant becomes final and irrevocable is when the transaction receipt is signed by the card-holder and given to the merchant. After this moment the card-holder loses his right to demand the issuer to stop payment to the merchant (except for case of misrepresentation or breach of sale contract, which issue will be discussed in the next section). If the merchant chose not to submit the transaction receipt to the acquirer (such as when the transaction receipt is taken as a security for usage of services at hotels, booking of hotels and air tickets) the merchant’s right under the transaction receipt is not enforced. If the merchant submits the transaction receipt to the acquirer, he has to make sure the documents comply with the respective requirements, such as signature to be the same as that shown on the card (similar to conforming document in letter of credit). Upon such submission, the obligation of the card-holder to pay the issuer crystallizes. 

In the sale contract, which is separate from the payment transaction, both the merchant and the card-holder act as principals. The merchant provides goods or services on credit of the issuer instead of the card-holder. The card-holder’s obligation is to provide the means by which the merchant can obtain the money consideration from a third party, being the issuer. Except in the case where the acquirer gives the approval signal to the merchant, the acquirer only acts as an agent for the merchant in the payment transaction to verify validity of the card with the issuer. The acquirer also acts as agent to obtain payment from the issuer via the card association network and to hold the fund and credit it to the account of the merchant. The contract between the acquirer and the merchant is that of an agency.

It is submitted that the above is an appropriate way to characterize a credit card transaction. The key in this analysis is separating the sale contract and the payment transaction. The card-holder acts as issuer’s agent in the payment transaction and at the same time acts as principal in the sale transaction.

Chapter III
Finality and Merchant’s default
1.
Finality of credit card payment
1.1 
Meaning of finality

As discussed in chapter II, there the credit card arrangement is distinguishable from electronic fund transfer. The credit card payment does not facilitate access to the cardholder’s funds on the basis of electronic communication to initiate fund transfer transaction. The act of the card-holder to sign the transaction receipt or to give the card particulars to the merchant in making payment by credit card, therefore, does not constitute an ‘instruction’ as in the context of fund transfer but rather constitutes an authorization for the issuer to debit the card account and an acknowledgement of the card-holder liability toward the issuer. 

In comparison with a sale paid by electronic fund transfer, the card-holder appears to be doing the same thing – procuring the discharge of the debt owed by him to the merchant, not by the physical delivery of cash, but by substitution with a debt of the same amount which the acquirer will owe to the merchant. As with any payment arrangement, a common question usually asked is about the finality of payment. However, because of the nature of the credit card arrangement is about ‘undertaking’ to pay as opposed to ‘instruction’ to pay in the electronic fund transfer, ‘finality’ bears different meaning. A system of instructions, whether or not communicated by electronic means is built upon principles of agency. As an instruction may be revoked before a certain point, the notion of finality in the fund transfer system relates to the moment (i) when the payor’s obligation to pay is discharged (ii) when payment is regarded as complete, (iii) when countermand ceases to be available, (iv) when the fund transferred becomes available to the beneficiary and (v) when the bank cannot reverse a transfer on its own volition
 depending on the party to whom the question of finality is posed or the parties between whom that question is in controversy. In fund transfer system, the general principle is that the transaction becomes final when the fund transferred is available to the beneficiary unconditionally at his bank. 

In contrast with the fund transfer system, in the credit card system the critical moment of ‘finality’ is when the merchant accepts the signed transaction receipt from the card-holder, in case of face-to-face transaction. Upon this moment the card-holder has no right to reverse the transaction and either the issuer or the acquirer is entitled to reverse the payment, except in the event of a ‘chargeback’. It is not relevant when the fund is made available to the merchant. Questions relating to the so called ‘finality’ of the payment transaction can be made from two different angles. From the merchant’s point of view it is whether the card-holder is entitled to reverse the payment transaction after this final point. From the card-holder’s view, it is whether his obligation to pay is unconditionally discharged at that point. 
1.2
The final point in remote transaction
In addition to retail face-to-face transactions where the card is swiped to a card reader terminal, the cards in credit card system can be used in many other ways. The final point of card transaction may be different in each case. When a card transaction is effected by telephone, mail order and fax the merchant obtains all the card particulars and he usually need to obtain an ‘approval’ from the acquirer either by telephone, but most frequently by a terminal. Only upon getting the ‘approval’ signal from the issuer, the merchant will deliver the goods or services, because he is assured of getting payment (to some level). If for some reasons the ‘approval’ required is declined, the merchant would not deliver the goods or service but will revert back to the card-holder. In case of internet transaction, although the merchant usually does not see all of the card particulars (i.e. the card number is masked except for the last 4 numbers, the card verification value is not disclosed to the merchant) but the merchant must always obtain the ‘approval’ signal from the acquirer before acting on the internet purchase order. In the rare case where credit card number is taken as security, for instance by hotel for charges of room services, booking of rooms, the obligation of the issuer only arise when the merchant submit the charge to the acquirer. Therefore, it is submitted that the credit card payment transaction by remote methods should only becomes final when the merchant receive the  ‘approval’ signal from the acquirer and rely on it to supply goods or services to the card-holder. 

1.3
Reversing of payment by the card-holder

As far as the merchant is concerned, credit card payment become absolute upon the above final point when both the issuer becomes bound to pay the merchant and the card-holder becomes bound to pay the issuer. Beyond this point the card-holder is not entitled to reverse the payment if he changes his mind. In an unreported case, American Express Europe Limited v. McCluskey
 a credit card-holder had used his card in Barbados but, before the records of the transaction arrived at the issuer in the UK, he purported to give instruction to the card issuer, American Express to countermand payment. The High Court in England held that the card-holder has no right to stop the amount of the transaction being charged to his account. After looking at the terms of the contract between the card-holder and American Express, Kenneth Jones J. held that once the card has been used for the purchase of goods or services there came into being a payment incurred on the card account which could not be stopped. This rule is the same as irrevocable letter of credit in which the applicant for a documentary credit is not entitled to demand the issuing bank to revoke its binding promise to the beneficiary. 

1.4
Discharge of card-holder’s obligation

From the card-holder’s point of view, the question of finality concerns with whether his obligation to pay the merchant is unconditionally discharged at the final point of the card transaction. If the card payment did not discharge the card-holder’s obligation unconditionally, the merchant would have a claim against the card-holder in case the issuer went into liquidation. 
Obviously, the answer to this question depends on the terms of the sale contract. If the sale contract provides that the card-holder’s obligation is to make payment or to provide a means of obtaining payment that does not fail, when the issuer fails to pay, the merchant may pursue action against the card-holder. If the sale contract provides that the card-holder’s obligation is only to provide a means of obtaining payment which might not work, then the merchant may not have a claim against the card-holder in case he is unable to obtain payment from the issuer. Unfortunately, the majority sale transaction paid by credit card are made orally or by conduct instead of written contracts. Therefore it is often necessary for the courts to decide the terms of the sale contract which may be implied, by the conducts of the parties, the surrounding circumstances and most importantly, the terms of the card-holder agreement and the merchant agreement (based on the presumption that both the card-holder and the merchant would not contract with each other on terms that contradict with the existing agreements with the issuer and the acquirer). 
As discussed in Chapter II, the arrangement of credit card closely resemble that of the irrevocable letter of credit. The law of documentary credit contains an established presumption that, in the absence of expressed terms to the contrary, payment by letter credit only constitutes a conditional discharge of the card-holder’s obligation
. If we follow the analogy with documentary credit the presumption of conditional discharge should be applied to the credit card payment. 
However, in Re Charge Card Services Ltd
, Millett J. held that the tripartite charge card arrangement in the case was so different to the irrevocable letter of credit relationship that not only it were sufficient to displace any presumption that payment was conditional, but to support a presumption to the contrary. The decision was confirmed by the Court of Appeal and the presumption that credit card payment unconditionally discharges card-holder’s obligation to pay merchant has always been cited as an established uncontested rule of English law relating to credit card, charge card and debit card. However, the features of the credit/charge card system analyzed and relied on by the judges in the case to support the reversal of presumption do not seem to fit well with the modern credit card system, as discussed in Section 3.3 of Chapter II above. The main basis for their Lordship’s decision to reverse the presumption of conditionality is the close relationship between the issuer and the merchant. It was found that the merchant in the case choose to accept the card long before the actual card transaction by entering into direct agreement with the issuer and agreed to pay the discount fee to accept card payment. For this reason, it was inferred that the merchant intended to bear the losses incurred because of his choice, or alternatively that he did not intend to pursue action against the card-holder, since he did not collect card-holder’s address. The analysis of Sir Nicolas Browne-Wilkinson V-C below seems to suggest both ways (i) if the issuer is the choice of the buyer the normal rule of letter of credit should apply and payment should be conditional or (ii) on the contrary, only if the issuer is the choice of the seller, then the unconditional discharge rule should apply.

“It is normally the buyer, not the seller, who selects the bank issuing the letter of credit: if, unusually, the seller does select the bank, this factor may rebut the presumption of conditional payment by letter of credit” 

In the multi-partite credit card system the issuer is more a choice of the card-holder with direct agreement, while the merchant’s choice is limited only to the card association, if not a matter of indifference to him. The practice of taking records of the card-holder’s address is common in most remote credit card transaction today. Therefore, it is submitted that the unconditional discharge presumption should be apply to tripartite scheme where the merchant enters into direct contract with the issuer and the cards used in over-the-counter sale transaction. 
The Morcock test
However, as courts continue to cite Re Charge Card Services Ltd as a rule generally apply to all credit card and charge card transactions, it may be necessary to use legislative measure to limit the rule of the case. In the mean time, merchant can reserve his claims against the card-holder in the sale contract by stating the condition in the written contract or displaying at the sale counter a notice that ‘credit card payment only constitutes conditional payment’.

A distinctive feature of the credit card arrangement is that even after the completion of the payment transaction the card-holder may have some recourse against the issuer in case of merchant’s misrepresentation or default of the sale contract. The recourse that may be available in many jurisdictions by statutory regulation forces the bank to shift the risk of loss back to the merchant by a ‘chargeback’. Because the mechanism of ‘chargeback’ achieves the same results as a countermand of payment instruction in the case of fund transfer, ‘charge back’ is often referred to as an aspect of credit card ‘finality’. The issue will be discussed below in this chapter.
2. 
Recourse for merchant’s misrepresentation or default
2.1
Issuer’s liabilities towards card-holder
In this section we will consider the question of liabilities of the issuer of credit or charge cards to the card-holder in the event of the merchant’s misrepresentation or breach of the sale contract. 
As discussed in Section 2.3 of chapter II, the sale contract between the card-holder and the merchant is characterized as a sale paid by cash. Therefore, the implied terms imposed by the Sales of Goods Act or Supply of Services Act apply to this sale contract, in addition to the general principles of ordinary contract law. However, there are circumstances where card-holder may wish to look to the issuer for recovery of money paid or consequential damages. The situations includes card-holder’s difficulty to establish personal jurisdiction over merchants located overseas, merchant’s insolvency or because the card-holder finds it more convenient to take actions against the issuer instead of the merchant. 

Generally, an issuer of credit, debit or charge card may be involved in the sale contract in one or more of the following capacity: (i) as a provider of payment services without extending credit; (ii) as a financier who lends money for the card-holder to purchase the product; (iii) as an advertiser who disseminate information on merchants and their products to entice card-holder to make purchases from the merchants by the card; or (iv) as the seller of the products. In Singapore, banks are prohibited to sell goods to customers under the Banking Act. The main area of concern here is when banks advertise merchant’s products in its newsletter accompanying the monthly statement sent to the card-holders and offers them with discounts and rewards (which most Singapore banks do). Several furniture and electronics stores in Singapore allow their customers to make payment for purchases in multiple installments without charging interest if payment is made by credit card issued by their acquiring bank. 
In the enquiry into the remedies available to the card-holder, we will first look at the liabilities of the issuer toward the card-holder in contract and tort, the liabilities of the merchant toward the acquirer. After that we will look at the statutory intervention in United Kingdom and United States and the practice of resolutions of disputes of credit card networks. In the end we will propose possible reform of Singapore law in this area and discuss in particular aspects of such reform.
(a) 
Issuer’s liabilities in contract
As described at the beginning of Chapter II, the terms of the contract between the issuer and the card-holder are mainly reflected in the card-holder agreement. The liabilities of the issuer first depends on how the card-holder’s obligation to pay the issuer is characterized. If the card transaction is characterized as an assignment or factor of book debts by the merchant, the issuer as assignee takes the debts subject to equities. The issuer’s claim against the card-holder is subject to all defence the card-holder may have under the sale contract including cross-claims and card-holder’s right to set off damages for merchant’s misrepresentation or breach of the sale contract. However, as discussed in Chapter II, the proper way to characterize the card-holder obligation is by ‘direct obligation’ theory, which means the card-holder’s obligation to pay the issuer is direct, separate and independent of any claims that he may have against the merchant. 

In fact all card-holder agreements in Singapore invariably impose upon the card-holder a direct obligation to pay the issuer the charges that appear in the monthly card statement rendered to him. In addition to the direct obligation imposed under the card-holder agreement, most banks in Singapore uses a disclaimer of liability clause in the card-holder agreement to disclaim all liabilities of the banks in respect of any disputes between card-holder and merchant. Below are examples of such clauses taken from the recent card-holder agreements used by the biggest banks in Singapore:

DBS bank: “We are not liable in any way should you encounter any problems with the goods and services that you obtain through the use of your Card nor are we responsible for any benefits, discounts or programmes of any merchant that we make available to you. In spite of the non-delivery or non-performance or defects in any such goods and services, you shall pay us the full amount shown in the Card Account statement.”
OCBC bank: “The Bank shall not be responsible for the goods or services covered by any Card Transaction or the delivery quality or performance thereof or the privileges, benefits, discounts or programmes of any Merchant (whether or not made available or introduced to any Cardmember by the Bank or under any Programme). The Bank shall be entitled to charge the Card Account in respect of that Card Transaction notwithstanding the non-delivery or non-performance of or any defect in those goods or services or the failure of any Merchant to provide or make available to any Cardmember any of those privileges, benefits, discounts or programmes. All Cardmembers shall seek redress in respect of such goods, services, privileges, benefits, discounts and programmes from the Merchant directly.”
UOB bank: “We are not responsible for the quality of any goods supplied and the performance of any services provided by any establishment with the use of the Card.” 

It might be argued that the above disclaimer of liabilities may be challenged based on Unfair Contract Term Act 1977, which provides that a party whose standard conditions form the basis of the contract cannot rely on a term in order to excuse a contractual performance substantially different from that undertaken by him, except to the extent that the term meets the test of reasonableness of the Act. However, it seems very unlikely that the above disclaimer clauses will be invalidated by the Unfair Contract Term Act because the clauses do not seek to exclude the bank’s liability for negligence. Even if the damage caused to the card-holder’s by the merchant’s misrepresentation or default is due to the bank’s negligence, it is likely that Singapore court would consider the disclaimer clauses reasonable in the context of bank-customer relationship. This may be illustrated by the recent case of Ri Jong Son v Development Bank of Singapore Ltd
. In this case an account holder of a fixed deposit account with DBS Bank suffered lost due to a fund transfer of ¥100 million out of his account where the signature on the remittance form was forged. The standard terms and conditions of the account contains the following disclaimer:
“The bank shall not be liable for any loss damage or expense suffered or incurred by the customer (whether as a result of computer breakdown, forgery of signatory’s signature, material alteration of withdrawal/requests or other reasons of any kind whatsoever) through no fault of the bank.”
The clause was held as valid under the Unfair Contract Terms Act because it “did not seek to restrict the bank’s liability for negligence and even if it did, the clause was reasonable within the context of a bank-customer relationship”.
Therefore, it is very likely that under the current terms of card-holder agreements in Singapore the card-holder would not have any claim in contract against the issuer in the case of merchant’s misrepresentation or breach of the sale contract.  

(b) 
Issuer’s liability in tort

Because the card-holder cannot hold the issuer liable for the merchant’s non-performance or breach of the sale contract based on the card-holder agreement, he may wish to sue the bank in negligence. There are some American authorities holding a creditor liable in negligence for not closely supervise the affair of a seller who he financed. In Connor v. Great Western Savings & Loan Association
 the plaintiff was the owner of a home purchased from a developer financed by Great Western. Great Western was held liable for damage from structural defects due to the fault of the developer. If we follow the arguments in this case, a credit card issuer may be held liable for the merchant’s breach on the ground that the display of the issuer’s logo at the merchant’s premises or the advertisement of the merchant’s goods or services on the issuer’s newsletter constitute a representation that the merchant has been selected by the issuer for dependability. The card-holder may contend that the issuer has a duty of care to investigate into the merchant’s business to ensure the selected merchant is reliable and that the issuer could have reasonably foreseen the risk of harm to the card-holder if the merchant failed to perform the sale contract or if the products advertised were misrepresented. The degree of the duty of care of the issuer (if any) depends on the degree of the issuer’s involvement with the operation of the merchant and the foreseeability of damage caused to the card-holder. If it is found that the risk of harm caused by the issuer’s conduct outweighs the costs of effective precautions they could have taken to protect the card-holder, to whom they owe a duty of care in the special relationship between banker and customer, the issuer may be liable to the card-holder for economic loss resulted from the misstatements made in their advertisements or correspondence with the card-holder
.

Where the issuer makes no advertisement or representation of the merchant’s goods and services it is unlikely that the card-holder can establish any involvement of the issuer in the merchant’s conduct or foreseeability of damage to support his claim.

Even if the card-holder succeeds in proving the issuer’s negligence the disclaimer of liability clauses described in previous section would operate to invalidate the card-holder’s claim in tort. A court would not impose a duty in tort which is inconsistent with the terms of the contract between the card-holder and the issuer
. The question that remains is whether in this case such an exclusion of liabilities is reasonable in the context of bank-customer relationship. This turns back to the question of issuer’s duty of care towards the card-holder. If the issuer is also the acquirer of the merchant and the advertisement by the issuer of the goods or services supplied by the merchant contains misrepresentation, it is possible that the card-holder may succeed in a claim against the issuer in tort. In other cases where the acquirer is not the issuer or no misrepresentation made, the card-holder is not likely to succeed.

2.2
Acquirer’s recourse against the merchant
In contrast with the card-holder agreement, which never mentions about ‘chargeback’ or gives any cause for the card-holder to raise a dispute with the issuer based on misrepresentation or default by the merchant, the merchant agreement invariably contains ‘chargeback’ and indemnity clauses to protect the acquirer.

The ‘chargeback’ clause gives the acquirer the right to refuse submission by the merchant of any transaction receipt and refuse to pay the merchant the transaction amount, or if it has been paid to deduct the transaction amount from the account of the merchant in many situations. The situations can generally be put in 3 categories:

(i)
Unauthorized transaction: the card-holder denies liability based on the allegation that the card transaction was not authorized by him;

(ii)
Non-compliance with the card acceptance procedure: the card was not valid at date of transaction (expired or not yet valid), the receipt is not complete, no authorization obtained from the acquirer when transaction amount exceeds merchant’s floor limit, the card appears in the warning list issued by the acquirer, the sale voucher was not submitted within the time line required; and

(iii)
Disputes between the merchant and the card-holder: the card-holder refuses to pay based on the ground that the goods or services supplied was misrepresented or the merchant was in breach of the contract of sale. Examples of situations leading to merchant-card-holder disputes may also include alternation of the sale voucher by the merchant without card-holder’s authority, double charging, charging after refund already given, failure to comply with money-back-guarantee given to the card-holder (popular in internet services sale), wrongful submission of transaction voucher taken as security, charging of no-show fee after customer already cancel hotel or airfare booking, etc.
Issues concerning the first category will be analyzed in Chapter IV. The second category is not relevant for our discussion in this part. What we are concerned about here is that the acquirer invariably has the right to refuse payment, or if payment has been made, to seek immediate reimbursement from the merchant whenever there is a dispute between the card-holder and the merchant relating to the sale. The reason for this ‘chargeback’ clause is the statutory regulation in many jurisdictions (except Singapore) that gives the card-holder the right to withhold payment to the issuer or to claim against the issuer in case of merchant’s default. We will look into the statutory regulations of United Kingdom and United States as examples of this in Sections 2.3 and 2.4 below.
In addition to the ‘chargeback’ clause that directly relates to each card transaction, the merchant agreement usually states that (i) the merchant is solely responsible to resolve any disputes with the card-holder without involving the acquirer; and that (ii) the merchant indemnifies the acquirer from any claim or liability relating to the sale.

2.3
Issuer’s liabilities in the United States

The Truth in Lending Act (TILA) §170(a)
 grants a credit card-holder the right to ‘withhold payment’ to the issuer on the basis of any defence that he could assert against the merchant. All of the ordinary contract law defences in respect of the sale contract are good basis for the card-holder to withhold payment to the issuer. There are however, three limitations to the card-holder’s right to withhold payment. The first is that if the card-holder pays the credit card bill he loses that right. The card-holder’s right under TILA §170(a) is a right to withhold payment, not a right to seek a refund or reimbursement from the issuer or the merchant. This limitation should not trouble the card-holder much because it is likely that the defect of the merchandize should be found before the card-holder received and paid the bill. The other limitation, found in TILA §170(a)(1) requires the card-holder to make a good faith attempt to obtain satisfactory resolution of the dispute with the merchant. This should not be a problem as card-holder would not want to challenge the bank if they can settle the matter with the merchant directly. The most important limitation is found in TILA §170(a) which prevents card-holder from withholding a payment for transaction that occurs outside the state where the card-holder resides and more than 100 miles from his card billing address. The issuer may be considered as having waived its right under the third limitation if it has agreed to render assistance to the card-holder to resolve the dispute with the merchant
. Say something about the carpet case, it’s interesting.
The application of the geographical limitation in reality may be difficult because it is not clear whether it applies to transaction by mail, fax, telephone or internet. Cases in Untied States considering the location of a credit card transactions made by these methods have reached conflicting results. Some cases concluded that the transaction takes place at the consumer’s location and some other held that the transaction takes place at the merchant’s location. It should also be noted that the protection under TILA §170 is only available for credit card, not debit card.

2.4
Issuer’s liabilities in United Kingdom and Europe
The Consumer Credit Act 1974 (CCA) in the United Kingdom imposes liability upon the issuers of credit cards in respect of the sale transaction by several provisions. The CCA originated from the Crowther Committee Report on Consumer Credit which suggested that the creditors should be made liable for non-performance, misrepresentation or default by the supplier in the sale contract in circumstances where there is a close business relationship between the creditor and the supplier. As a result of the Crowther Report two sections were enacted relating to connected lending: Section 75 giving the credit card-holder a ‘like claim’ against the issuer, and Section 56 with a ‘deemed agency’ provision.

Section 75 provides that the card-holder will have the same claims against the issuer as the claim he has against the merchant in respect of misrepresentation or breach of contract if (i)the agreement is a regulated debtor-creditor-supplier agreement (ii) the card-holder’s claim is in relation to a transaction financed by the debtor-creditor-supplier agreement and (iii) the claim in respect of one item has a cash price attached to it by the merchant from £100 to £30,000. The card-holder claim is not limited to the value of the goods supplied. He may claim damages for breach of contract or misrepresentation such as loss of profit, consequential loss, reinstatement or injury caused by defective goods. Card-holder’s breach of contract with the issuer does not affect his right to sue under Section 75. The card-holder may also have a restitutionary claim against the issuer if he has the same claim against the merchant. The validity of the restitutionary claim depends on whether the merchant has received the benefit of the payment transaction or whether the payment by the card is absolute. Section 75 also allows issuer to pursue claim against the supplier. 
In addition to Section 75, Section 56 of the CCA allows card-holder to recover damages from the issuer in respect of contractual misrepresentation made by the merchant. The effect of Section 56 is achieved in a way similar to Section 29 of the Hire Purchase Act 1965 by providing that the merchant is deemed as an agent for the issuer in addition to being a principal in the sale contract. The statutory agency is not limited to the contract of sale. Hence, the issuer may be made liable for misrepresentation made by the merchant in respect of the credit agreement or even for tortuous or criminal liabilities. Unlike Section 75, Section 56 does not contain any monetary limits nor does it confer upon the issuer any right to seek indemnification from the merchant. The application of Section 56 also requires that the goods sold forms the subject matter of a regulated debtor-supplier-creditor agreement.

Section 75 applies to card transaction financed by “a debtor-creditor-supplier agreement” which is “made by the creditor under pre-existing arrangement, or in contemplation of future arrangements, between himself and the supplier”
. The use of the word “arrangement” instead of “agreement” suggests that something short of a contractual relationship will suffice to render the issuer liable. Therefore, Section 75 applies to not only four-party credit card scheme but also to credit card transactions that occur outside of United Kingdom. This position has been suggested by Professor Goode
 and recently confirmed by the Court of Appeal in the case of Office of Fair Trading v. Lloyds TSB Bank plc and others
. It is likely that Section 75 applies to internet credit card transaction as well.

The level of protection for consumers in United Kingdom is generally higher than in United States in that it gives the card-holder the right to claim for consequential damages as opposed to the re-crediting of the sum charged to the card. In other part of Europe the level of protection is similar to the position in the United States as the Consumer Credit Directive only requires that members States gives credit card holder the right to pursue action against the creditor
 but did not specify that the debtors should be entitled to claim for consequential damages. The European Commission has plan to enact a new Directive on Consumer Credit, which proposed to harmonize the regulation of connected lender liabilities across Europe. In the first draft of the new Directive it was proposed that all member States enacts provisions imposing joint and several liability on lenders only in circumstances where the supplier acts as credit intermediary only. However, in the second draft it was proposed that the issue of creditor/supplier joint liability be left to the national legal systems 
. Therefore, it is likely that the current regime under Section 75 will remain effective.

2.5
Practice of resolution of disputes between card-holders and merchants
The above discussions shows that the level of protection for the card-holder varies greatly between jurisdictions. The card-holders in Singapore generally have no claim against the issuers in respect of the sale contract with the merchant either based on misrepresentation, breach of sale contract, frustration or tort. In contrast, in the United States and most parts of Europe the credit card-holder is entitled to a re-credit of the amount charged to the card. In United Kingdom the card-holder has the highest level of protection which allow him to claim for consequential damages in addition to the claim for the transaction amount. 

The result of the wide variance of card-holder’s protection is that the arrangement of the international card associations need to be flexible enough to work in all jurisdictions where credit cards are issued and accepted for payment, regardless of the differences in the credit card law. The result, as we have seen, is that the card-holder agreement and the merchant agreement, which are invariably made by standard terms of the banks, contains different treatments for the case of merchant and card-holder disputes. On one side the card-holder is forced to pay the issuer regardless of any disputes with the merchant while on the other side the acquirer has absolute right to ‘chargeback’ the transaction to the merchant. Hence the banks are given the widest discretionary flexibility possible to apply the rules of the respective card association relating to resolution of disputes between merchant and card-holder. 

Unfortunately, the rules of credit card association are not in the public domain. We will, however, attempt to look at the general practice of disputes resolution as far as we can observe in order to see its effects on the questions of the suitable level of protection that Singapore may adopt.

(a)
Practice of credit card disputes resolution

Typically, when a card-holder raises a dispute relating to a card transaction with a merchant, the issuer makes an enquiry into the nature of the dispute by asking the card-holder to fill in standard forms. The nature of the dispute usually would appear clearer after the customer has filled in the form, which contains standard reasons to dispute for selection. The card-holder may be required to provide documentary evidence to support his claim. Upon receipt of the form from the card-holder, the issuer is required to immediately credit the transaction amount back to the card account pending resolution of the dispute with the merchant and the acquirer. 
After that the issuer may lodge a chargeback claim through the card association network, if he is persuaded to do so, giving correct reason code and details of the claim, information regarding the card-holder’s attempt to resolve the dispute with the merchant and supporting evidence. Usually the period of time during which a chargeback claim is quite generous, sometime as long as 6 months for internet based transactions.
The card association will then attempt to retrieve original or copy of relevant transaction document and other supporting documents (such as airway bills to prove delivery of goods) from the acquirer to assist resolution of the dispute with the card-holder. The information and documents provided by the merchant will be forwarded back to the card-holder.

If the dispute is not resolved at this stage, then normally the issuer can make a second attempt to chargeback by submitting further information and/or evidence. If the second attempt failed the dispute will be finally resolved by arbitration procedure of the card association. 
The arbitrator of the card association has authority under the association rules to resolve the dispute conclusively without going to courts. The issuer or acquirer that came out with a loss will then seek to recover the damage by charging to the card-holder or the merchant. In most cases card-holder from Singapore will be helpless with the standard terms of the bank in their current form.

The efficiency of the disputes resolution procedure of international card associations is achieved by comprehensive lists of reasons giving rise to ‘chargeback’ claim logically arranged and categorized. Communication is speeded up and facilitated by coded messages between issuers and acquirers. Effective enforcement is achieved by arbitration and indemnity undertaking made under the rules of the associations.
(b) 
Disputes resolution standards under the Banking Code

The Banking Code of the Association of Banks Singapore (ABS), has one section (section 19) that generally deals with resolution of disputes between bankers and their customers. According to this section, banks are required to accept customer’s complaint by telephone, email, mail and personal visits. Upon receipt of customer complaint the banks are to acknowledge the complaint in writing within 2 working days, assign a staff to investigate and handle the dispute within 14 working days (except where the dispute require investigation by a third party). Customers dissatisfied with the outcome in this first step may  contact the Quality Service Department of the bank, which is required to give a written response within 14 working days to inform the customers of further action the customer can take, including going to a third party. 

If the customer remains dissatisfied with the response from the Quality Service Department of his bank, he may approach the Consumer Mediation Unit of the ABS for assessment of the case and/or mediation within 3 months from the date of the final response from the bank. The CMU is required to respond to the customer within 14 working days to inform him that the CMU refer the case back to the bank (in case the CMU decide not to give an assessment) or to mediate the case between the customer and the bank. If the dispute cannot be resolved at this stage, it may be referred to a Panel of Mediators on payment of a nominal fee. The Panel of Mediators will comprise a current banker, a solicitor and a non-bank professional who will consider the dispute and give an assessment based on interview with the customer and/or the bank. The customer will be informed of the Panel’s decision within 14 working days, which decision will end the process of dispute resolution under the Banking Code. As far as the ABS is concerned, the case will be closed even if the customer do not accept the decision.
The CMU only deals with disputes involving consumer where the amount in dispute is less than $50,000. Cases involving corporate, sole proprietorship and partnership and complaints about banks’ pricing policy and other policies (e.g. increase in interest rates, introduction of fees), complaints about commercial decisions of banks (e.g. facility denied, cessation of service or product) are expressly excluded. 

The CMU is placed under the supervision of a Board of Advisors comprising at least 5 members including representatives from the Chairman bank of the ABS, a qualified full-licensed bank member of the ABS, a grassroots leader and a non-bank professional and chaired by a retired Judge or a retired senior civil servant.  The Board of Advisors reviews the activities of the Unit on a periodic basis, monitor the key performance indicators of the CMU and provides an annual report to the ABS of the performance of the CMU.
The Banking Code is a plausible effort “in reaching out to their customers” and improve the accountability of the banks in the relationship with their customers by setting out the minimum standards of good banking practice that the consumers can expect from the banks. Although the Banking Code was addressed to the consumers and the banks are said to “subscribe to the commitments of standards” its legal effect is limited. Even if the commitment of standards constitute a promise by the banks, it may not give the consumers the right to take legal action in case there is a breach of the Banking Code. The code, however, reflects the practices of disputes resolution of the banks.
3.
Measures to improve protection for card-holder in Singapore
3.1
Current level of consumer protection in Singapore

The analysis of the banks’ standard card-holder agreement shows that the minimum level of protection for consumer card-holder against merchant’s default in Singapore is extremely low. The contractual terms give the banks maximum flexibility allowed by law at the expense of the card-holders. When a dispute arises, the banks have total discretion to decide whether to give back the card-holder his money and chargeback the amount to the merchant or to charge the card-holder and pay the merchant. Attracted by a convenient means of payment and readily available credit, most card-holders do not care to read the terms and conditions of their cards. They most often only know that the banks exclude all liabilities when a dispute actually arise. 

The flexibility afforded to the banks certainly will result in less incentive to help the customers. While rejecting a card-holder’s complaint based on the standard card-holder agreement is an easy task that does not cost the banks anything, there are more reasons for the banks to do that. Investigating into a dispute and pursue it through the card network system takes staff’s time and costs money. A higher rate of chargeback may adversely affect the banks’ relationship with the respective card association and with other banks in the network. The disadvantage of this is the lack of certainty or reliability. While the banks may agree to assist the card-holder to lodge a chargeback claim where the card-holder can show that the merchant misrepresented their goods or services or simply failed to perform the sale contract, there is no assurance that such assistance will be available to all card-holders. The bank may argue that the disputes is between the card-holder and the merchant, which the bank is non concerned with and the procedure of the ABS’ CMU may not be available to the card-holder at all. The lack of certainty is a direct result of the lack of accountability and transparency. 

3.2
Selecting a suitable level of protection

Britain and Singapore are at the two extreme ends of the spectrum of consumer protection level. Even from the point of view of the banks, it might not be necessary to set the level of card-holder protection against merchant’s willful default at such a low level. The rules of credit card association are already made to accommodate the most pro-consumer jurisdiction and the Singapore banks may well be in a position to give their customers some benefits of such system without too much trouble. What is needed is some improvement in the soft law such as the Banking Code or the statutory regulations relating to credit card to set a standard of card-holder’s protection higher than zero. 
The question that we are concerned with here is where to set the level of protection between zero and the level afforded in Britain to balance the conflicting interests of the banks and their customers. The answer to this question depends first on the way we see the nature of the credit card arrangement, whether as a means of providing credit or a means of making payment. 
It appears that the consumer protection measures imposed by the Consumer Credit Act 1974 of Britain are based on reasons of credit protection. Section 75 of the Consumer Credit Act was made after the suggestions of the Crowther Report. The issuers of credit cards were made liable for non-performance, misrepresentation or default by the merchant in the sale contract because there is a close business relationship between the issuer and the merchant. In other words, because the banks join together with the suppliers to induce the consumer to incur mode debt, which in turn generates revenue for the banks from finance charge, the banks are made liable for the merchant’s default. Because of this, the Section 75 remedy is only available to the credit card, not debit or charge card. British legislators and courts see the credit card arrangement as a system mainly for the extension of credit.
In contrast, if we see the credit card system, including debit card, charge card and even prepaid card as a system mainly for retail payment with a secondary, seldom used function of extending short term credit the measures of protection for the card-holder would have to be different. Imposing an extremely high protection level on credit card while leaving holders of debit card and charge card without remedy in case of merchant’s default does not look like the best way to regulate the payment arrangement. Since the 1970s the credit card system may have changed from a credit extension system to a payment system. If this is true, there might be a new and better way to deal with the issue of issuer’s liability for merchant’s default in a credit card transaction.

In the next two sections, we will discuss the issues that should be considered when each of the opposite approaches is applied. The questions whether a reform in the area of credit card law is necessary and how such reform can be done will be dealt with in Chapter V. Here we are concerned first with the alternatives that we may use.

3.3 
Treating the credit card system as a means of extending credit
When we treat credit card system as a means of extending credit by the banks to the consumers the measure of protection should be afforded only to the card-holders of credit cards who are consumer. It is expected that the measure of protection would be imposed by the legislation on consumer credit protection (when such legislation is enacted) or by the credit card regulation issued by the MAS (see chapter 5 for more detail). It is submitted that the approach to be adopted is giving the consumer some rights against the bank in case of merchant’s misrepresentation or default. The reason for this recommendation is that banks are in much better position to succeed in claiming back the money paid to the merchant via the card association’s dispute resolution procedure. Without a regulation, card-holder will be at disadvantage and may have to suffer loss due to a willful breach of the merchant. 
The first question is what right should be granted to the credit card-holder. The Section 75 of the Consumer Credit Act 1974 of Britain sets the highest example of consumer protection level by giving the card-holders the right not only to get their money back but also to claim for consequential damages. Legislations in the United States and Europe seem to take a more balanced view and only give the card-holder the right to get their money back. It is submitted that Singapore should adopt a regulation similar to the provisions of TILA §170(a) to give card-holder of credit card the right to withhold payment to the issuer in respect of the card-transaction in dispute. This would naturally resolve the question of the time limit to raise a dispute as after paying the credit card bill the statutory right would be absolved. 

The second question is about geographical scope of the protection. The recent case in Britain also sets the widest example of geographical scope when Section 75 was applied to card transactions occurred outside the country and probably those made on the internet as well. In contrast, in America TILA §170 only apply to transaction effected within the state or within 100 miles from the billing address of the card-holder. As shown above, the interpretation of a geographical limitation would be pretty problematic due to the difficulty in determining the location of a card transaction. There are many card transactions effected via remote methods like telephone, fax, mail or internet. In terms of the need for protection, it appears that the Singapore consumers need more help in respect of remotely effected transaction, rather than local transaction. For card transactions effected in Singapore, consumers have considerable remedies against merchants under Consumer Protection (Fair Trading) Act (Cap 52A), which remedies are available at relatively low costs at the Small Claim Tribunal. Therefore, the need to use banks as an additional channel to help consumers having disputes with merchants in Singapore is not substantial and can be excluded. Liability in case of face-to-face transaction should be excluded too. The majority of face-to-face transactions are for travel and entertainment purposes which rarely result in a merchant’s default situation. As the card-holder meet with the merchant face-to-face, he has a better opportunity to judge the reliability of the merchant as well as the goods and any dispute that arises has better chance of settlement directly between the card-holder and the merchant. As a result, the credit card association usually place liability for card transaction firmly on the issuer. The area where card-holders need the banks’ assistance the most is concerning card transactions effected overseas and via remote methods such as the internet, mail order, telephone order. In fact, when banks refuse to help, in most cases card-holder has no choice but to bear the loss. The loss or potential loss will discourage the card-holder to use his card significantly. Therefore, it is suggested that the situations giving the card-holder the right to withhold payment should be limited to transaction made without the card presented (i.e. via remote methods) to a merchant located outside of Singapore. The causes giving rise to the card-holder’s claim should be limited to the merchant’s non-performance of sale contracts after payment and defective merchandize and misrepresentation. 

Card transactions effected via the internet can be put into two categories: (i) transactions for physical goods delivered to card-holders by post or courier (such as purchases of books, DVDs, collectibles from internet) and (ii) transactions for virtual services (such as services to make telephone calls via the internet, to store and display information on the internet, digital music or software). For the first case, the delivery of the goods can be proven by producing the airway bill of the shipment. The current practice of international supplier of physical goods is to deliver physical merchandize to the billing address of the card. This is a good practice to prevent fraud and to minimize disputes with card-holder. For cases where intangible goods or services is provided it is relatively easy for issuers to charge back payment in case the card-holder can prove the non performance or breach by the merchant. The law should be made to suit the practice of selling of goods on the internet to facilitate electronic commerce. It is submitted that the regulation should only make the issuer liable for merchant’s default in case of (i) physical goods the delivery of which was made to an address other than the card-holder’s billing address or the delivery was not proven by documentary evidence (ii) non-performance of intangible goods or services (iii) misrepresentation and defective products.

The third question is about the limit of transaction amount. CCA limit it within 100 to 30K. America use none. We suggest that transaction amount limit is not necessary. Anyway justice is not about the value. A value limit would be outdated over time.
Lastly, it is submitted that, in order to have the right to withhold payment the regulation should require card-holder to attempt to settle their dispute with the merchant first. 
(i)
Time limit

(ii) 
Transaction amount: Minimum and Maximum limit of transaction amount.

(iii) 
Geographical limit: Singapore, outside, distance, remote transaction.

(iv) 
Requirements that card-holder make bona fide attempt to resolve dispute with merchant first => Good, bank not abused.

Making the banks liable to consumers for merchant’s breach is certainly a very effective way to ensure that the banks give card-holder adequate support in the disputes with merchants and make credit card payment system a more viable means of payment on the internet. However, there are other ways to achieve that too. We will see that in the next section.
3.4
Credit card system as a payment arrangement

A possible alternative to the protection measure in 3.3 is setting out a comprehensive rule for merchant-card-holder disputes resolution.
The procedure should specify circumstances in which disputes can be raised, the procedure to accept disputes, standard forms to be used, maximum time to respond to customer’s complaints, circumstances in which disputes will be resolved in favor of the card-holder and the merchant, respectively and arbitration procedure where disputes cannot be settled.
Chapter IV
Liability for unauthorized use of card
Once issued, a credit debit or charge card may be used not only by the account-holder but also by anybody who is in the possession of the card or the card particulars. A man can use a woman’s card and a child can use its parent’s card without the merchant, the acquirer or the issuer ever noticing any difference. As these cards are increasingly used to effect payment remotely by telecommunication means such as fax, telephone or internet, the issue of allocation of financial loss due to unauthorized use of cards is becoming more important. In this chapter we attempt to describe the state of the law relating to the question of account-holder’s liability for unauthorized use of credit, debit or charge card in Singapore. In the absence of any legislation on the subject matter in Singapore, the analysis will focus on the application of common law doctrines to the various situations of credit card usage. At the end of the chapter we will also look at how fraud loss allocation may be adjusted by statutory instruments with reference to the legislations in United Kingdom and United States.

There are 5 bodies of law that affect the question of unauthorized transaction liability

1. Agency law

2. Law against interference with goods

3. Negligence

4. Estoppel

5. Unfair contract terms

1. 
General analysis
Where the card is used by a party other than the account-holder (card-user), the liability of the account-holder for the card transaction may be established based on the analysis of 2 different relationship. Firstly, the liability of the account-holder may arise from the contract between him and the issuer or some other duty owed by him to the issuer based on the nature of the relationship between them. Secondly, the account-holder may be liable for the act of the card-user if the nature of the relationship between them is capable of making the account-holder liable. We will look into each analysis below, bearing in mind that each analysis may operate in the absence of the other but they often overlap in reality.
1.1
Nature of the account-holder’s liability to the issuer

(a) 
Contractual liability
The most prominent basis for the account-holder’s liability towards the issuer is the contractual relationship between them. The features of any credit, debit or charge card scheme, as described earlier, invariably require the account-holder to reimburse the issuer the amount of card-transactions effected by the card. The nature of the account-holder’s liability, however, remains a question, subject to different models of  characterization.

There are two models of characterization of the relationship between the account-holder and the issuer that should be avoided, the first of which bases on assignment. The analysis in chapter II shows that the account-holder’s liability to the issuer should not be characterized as an assignment of the merchant’s unpaid debt to the issuer because, among other reasons, the practice of processing card transaction does not satisfy the legal requirements for the assignment to be effective. The card transaction should not be seen as an assignment of the account-holder’s chose in action (money standing to the credit of the card account) to the merchant either, because in case of credit and charge cards the balance of the account is usually zero and below.

The second model of characterization views the account-holder-issuer relationship in a way similar to the relationship between a bank and a customer using a cheque. It follows that the issuer, acting as a paying agent of the account-holder, would be entitled to deduct the account in accordance with the mandate given by the account-holder. This model appears to be deceptively attractive due to the fact that almost all issuers of credit, debit and charge card are banks, and the account-holders are banks’ customers, with bank accounts. At least one early American case of Thomas v. Central Charge Service Inc
 adopted this model of characterization. There, it was held that the issuer needs to have the account-holder’s mandate to deduct the account. In other words, the issuer would be reimbursed only if the transaction has been sanctioned by the account-holder. However, our analysis in chapter II shows that the relationship between the account-holder and the issuer of credit card is substantially different to that between a cheque book holder and his bank. If a mandate is to exist at all, it would be the mandate by the issuer given to the merchant to accept the card in place of cash for payment. If a party is to act as an agent for another, it would be the account-holder who act as an agent for the issuer in making the undertaking to pay the merchant. Therefore, as correctly commented by some authors, this model of characterization is incorrect and should be avoided
.

The correct characterization model, which we submit to in this paper, considers the account-holder’s liability to arise from his bilateral contract with the issuer. This contract is made at the point of each card transaction based on the terms of the master agreement made between them when the card was issued. The main term of this contract establishes the account-holder’s liability to repay the issuer the amount of the card transaction. Where the undertaking is made by a third party, the card-user, the account-holder’s liability towards the issuer depends on the authority of  the card-user to bind the account-holder. The application of the principles of agency to the relationship will be analyzed further in the next section. It suffices to note here that, in order for the issuer to succeed in its claim against the account-holder based on this bilateral contract, it is necessary to prove that the card-user either has the actual or apparent authority of the account-holder to use the card.
As will be seen in section 2, the process of proving the card-user authority may be difficult, especially when it involves proving a deliberate action, knowledge or consent of the account-holder. The results may be uncertain, if achievable at all. As profit making organizations, the issuers would naturally attempt to shift the burden of loss due to fraudulent card transactions to another party. In the absence of a prohibition by statutes, which is the case in Singapore, card issuers tend to deploy a series of ‘risk shifting’ terms in their standard application forms and card-holder agreements to make the account-holders liable for unauthorized transactions. Common risk shifting terms includes disclaimer of issuer’s liability and account-holder’s express undertaking to take liability for not only authorized transactions but also some or all of the unauthorized transactions. If the risk shifting terms are valid and enforceable, the account-holder would be contractually bound to pay the issuer. The basis for the account-holder’s liability is the master agreement, as oppose to the contract made at the point of each transaction.

(b)
Account-holder’s liability as a bailee

Because credit, debit and charge cards in virtual forms, which have been issued in some other jurisdictions, have yet to be issued in Singapore, there is always the presence of physical cards given to the account-holders. The card-holder agreement invariably stipulates, in both the standard terms and the several provisions printed on the card, that the card remains the property of the issuer and must be returned upon demand by the issuer. For this reason, there is always an option to characterize the account-holder as a bailee of the card. The relationship of bailment may be contractual if there is a contract between the issuer and the account-holder. It may also be a relationship of involuntary bailment for no rewards in case of unsolicited cards. As a bailee, the account-holder owes certain duty to the issuer, as the owner of the card, and may be liable for any loss suffered by the issuer as a result of the account-holder’s breach of his duty. 

Although this model of characterization has not been tested in the courts, arguments supporting it may be found in some commentaries. Therefore, it is thought that the analysis of the account-holder’s liability for unauthorized card transactions would not be complete without considering the application of the law of bailment in this relationship. However, as will be shown in section 3 below, to base the liability of the account-holder on the duty of a bailee of a the card, while theoretically possible, is not entirely effective in all cases.
(c)
Account-holder’s liability in tort

After the case of Henderson v. Merrett Syndicates Ltd
, the fact that there were a contract between two parties no longer prevents one party to seek remedy in tort. In case of account-holder-issuer relationship several cause of action in tort may be applicable.
Where the account-holder is considered a bailee of the card, the tort of conversion may apply if the account-holder refuse to return the card to the issuer upon demand. A recipient of an unsolicited card who turns the card to another person to cause damage to the issuer may be liable in the tort of conspiracy. These possibilities will be considered together with the account-holder’s liability as bailee in section 3 below.
The relationship between the account-holder and the issuer may give rise to a duty of care owed by the account-holder (as a debtor, an agent, a bank’s customer or a bailee) to the issuer. A breach of such duty of care by negligent conduct of the account-holder resulting in consequential loss suffered by the issuer may entitle the issuer damages in actionable negligence or estop the account-holder from denying liability to the issuer for the card transaction. This turns on the questions of the application of the tort of negligence to credit card situation.
As discussed above, the contractual terms of the card-holder agreement usually gives the issuer better protection compared to negligence. For this reason, there is less practical need for the issuer to base their claim in tort and, as a result, there is a dearth of authority directly applicable to account-holder’s liability as a tortfeasor. However, an analysis into this area is still necessary for completeness.

Whether the issuer claim is based on contract, bailment or tort, the account-holder’s liability for usage of card by a third party involves the act of the card-user. This turns on the question of relationship between the account-holder and the card-user.
1.2
Account-holder’s liability for the act of the card-user
(a)
The situations
In practice, there is a wide range of third parties other than the account-holder who may use the card to effect a card transaction. For convenience, the card-users can be divided into 3 groups based on the way they obtain the card.
First, there are the holders of supplementary cards issued to individuals and of corporate cards and business cards issued to employees, managers or directors of sole proprietorships, partnerships or companies. This group of card-users are allowed to use the cards both for the purposes of the account-holder and for the card-users’ own purposes. Card-user in this group are usually referred to as the co-applicants because they are usually required to sign the application form, pursuant to the regulations issued by the MAS and the practice of issuing cards in Singapore. As these card-users enters into the card-holder agreement directly with the issuer, they are liable to the issuer for all card transactions effected with the card issued to them in the same way as an individual account-holder. The respective account-holders bear joint and several liability with the card-user by a contractual undertaking in the card-holder agreement. 

Secondly, there are the purchasing cards issued to employee of corporations and government agencies. Holders of purchasing cards are not required to take joint liability with the account-holder but the purchasing card can be used for the purposes of the account-holder at a limited number of merchants only. 

Thirdly there are the card-bearers, which include any person who is in the possession of the cards or the card particulars, with or without the authority or consent of the account-holders to use the cards to make payment.
(b)
The applicable doctrines
With the first group of card-user the liability of the account-holder may be characterized either as a liability for charges incurred by an authorized agent with express authority written in the card-holder agreement or an indemnity. Alternatively, the account-holder’s liability may be characterized as a guarantee or indemnity given by the account-holder to the issuer. 

With the second group, the card-user is not liable directly to the issuer for charges made with the card. However, the authority given by the account-holder to the card-user is expressed in writing in the card-holder agreement. The account-holder is liable for the act of his agent within the scope of his express actual authority. 
In the third situation, there may be difficulty defining liability of the account-holder because the relationship between him and the card-bearer is not clear. There is apparently no contract between the card-bearer and the issuer, and usually, no contract between the account-holder and the card-bearer either. Where the card was obtained from the account-holder with his consent, the card-bearer may be characterized as an agent of the account-holder, or as a sub-bailee of the card. Where the card was stolen from the account-holder, there is no actual authority given by him to the card-bearer. However, the account-holder may still be held liable to the issuer for the act of the card-bearer under the doctrines of apparent authority or agency by estopel.

The liability of the account-holder for the use of the card by the card-user is founded mainly on the principles of agency law. We will look at the application of the doctrines of agency law to credit card relationship in section 2 below. Alternatively, the account-holder may be liable for the act of the card-bearer as a sub-bailee of the physical card. This will be discussed in section 3.

2.
Application of principles of agency

Because the issuer’s claim against the account-holder is mainly founded on contract, the application of the principles of agency is of primary importance to decide whether the account-holder would be liable for a particular card transaction. In this section we will consider the application of the doctrines of agency law to the situation of credit card used by the card-user.
2.1
Actual authority

In Freeman & Lockyer v. Buckhurst Park Properties (Mangal) Ltd, Diplock L.J. defined actual authority as follows:
“An ‘actual’ authority is a legal relationship between principal and agent created by a consensual agreement to which they alone are parties. Its scope is to be ascertained by applying ordinary principles of constructions of contracts, including any proper implications from the express words used, the usages of the trade, or the course of business between the parties. To this agreement the contractor is a stranger: he may be totally ignorant of the existence of any authority on the part of the agent. Nevertheless, if the agent does enter into a contract pursuant to the ‘actual’ authority, it does create contractual rights and liabilities between the principal and the contractor” 

Actual authority is usually divided into express and implied authority. Express authority is the authority which the account-holder has given the card-user by means of words or writing. The most obvious case of express authority in credit card usage is found in respect of holders of supplementary cards, business cards and purchasing cards because the authority is written in standard forms drafted by the issuer and signed by both the account-holder and the card-user. Express authority may also be established if an agreement exist between the account-holder and the card-bearer relating to the use of the card by the card-bearer.

As oppose to express authority, implied authority is that inferred from the relationship and dealings of the two parties by interpretation by the law. Implied authority may be found in the form of incidental authority, which is the authority for the agent to do whatever is necessary or normally incidental to the activity expressly authorized. An agent authorized to buy shares has implied authority to do everything in the usual course of business necessary to complete the bargain, e.g. make payment to the seller
. In case of credit card, if a card-bearer has express authority to do something which requires the use of the card, e.g. make a purchase for the account-holder, which card he may have obtained from the account-holder without express instructions to use, implied incidental authority to use the card may be inferred. Another form of implied authority is usual authority, which is the authority for the agent to do whatever the agent of the type concerned would usually have authority to do. The typical example of usual authority, as a type of implied authority, is the authority which arise from appointment to a particular managerial post. When the board of directors of a company appoint one of their member to be a managing director, “they thereby impliedly authorize him to do all such things as fall within the usual scope of that office”
. Therefore, usual authority may be relied on to hold a corporate account-holder liable for card transaction made by its director. Usual authority may be found where an agent who has been authorized to do any act in the course of his trade, profession or business has implied authority to do whatever is normally incidental, in the ordinary course of such trade, profession or business, to the execution of his express authority. In this case the usual authority arise from the occupation of the agent, not from a post of managerial nature. The application of usual authority in this sense to credit card is limited, because card-bearer does not encompass any occupation of any particular trade. It should be noted that the word ‘usual authority’ used here as a type of actual authority. If the actual authority of the card-user does not exist or has been terminated, the applicable doctrine is apparent authority, which will be discussed in the next section 2.2.

The next type of implied authority is customary authority which is authority to act in accordance with applicable business customs in the sphere in which he operates, in the execution of his express authority, provided that the custom is not unreasonable or unlawful. The rules concerning proof of customs for the application of customary authority are strict. To establish the existence of a custom it must be shown that the custom is certain, reasonable, lawful, universally accepted by the particular trade or profession or place and not inconsistent with expressed or implied term of the contract between the parties
. Customary authority is of limited application to the situation of credit card not only because of the requirement to prove custom, but also because of its limited application to particular trade or profession.

Another avenue to establish implied authority is presumed authority. The term does not denote a separate type of authority, but “simply refers to the fact that the existence of actual authority may sometimes be presumed, subject to rebuttal”
. Originally the principles of presumed authority arise with authority of married English women, who, until the late 19th century were unable to own separate property and to be liable on contracts. Together with the evolution of the law on women’s rights, the principles of presumed authority now based on cohabitation and housekeeping, not on marriage and applied to men and women equally. According to presumed authority rules, a person who cohabitate in a domestic establishment
 with, or acts as a housekeeper for another person, would be presumed to have implied authority to enter into contracts on behalf of the latter for “the reasonable supply of goods and services”
 for the household. The presumption may be rebutted by evidence that the alleged principal has forbidden the agent to pledge his credit or that the agent was provided with adequate necessaries or sufficient and agreed allowance for such necessaries. The doctrine of presumed authority based on cohabitation may be applicable to credit card issued to individual even though it was noted in Chitty on Contract that “In contemporary English conditions, it is doubtful whether it has much relevance”
.
Incidental authority, usual authority and custom authority are the most frequently used doctrine to infer the implications of the relationship and dealings between the alleged principal and agent. The task of ascertaining such implications involves the application of ordinary principles of constructions of contracts to the entire circumstances of the agent’s position. Therefore, there is often said to be a residual category of implied authority called “authority derived from the circumstances of the case”. However, it is not a separate category of authority as it is not clear what are the other circumstances that may give rise to implied authority. The existence of the terms seems to be a reminder that even where existing categories of implied authority (e.g. incidental authority, usual authority and custom authority) may be established, the court would take into account the entire surrounding circumstances and the course of dealings to either widen or narrow the agent’s authority
. The notion of authority derived from the circumstances of the case, therefore, concerns with scope of authority rather than its existence.
Agent’s consent. The passage from Diplock L.J. statement above suggests that the agent’s consent is required in respect of actual authority. Such consent is certainly relevant in the relationship between the account-holder and the card-user. Consent is needed to hold the card-user liable to the account-holder for non performance or breach of the agreement with the principal. However, as the main question is the relationship between the account-holder and the issuer, the relevant act is the conferring of authority. It has been suggested that the basis of agency is a unilateral manifestation of will and that it is not necessary that the agent’s consent have been manifested at all when the issue is whether the agent’s act was authorized
.

2.2
Apparent authority
(a)
Notion of apparent authority
When the account-holder has not authorized a card-user or has even forbidden the use of the card the account-holder may be bound by the act of the card-user under the doctrine of apparent authority. Apparent authority is usually treated separately from actual authority because there is an assumption that there is in fact no authority at all in the reasoning behind the doctrine of apparent authority
. While actual authority is created by an agreement between principal and agent to which they alone are parties, “ostensible or apparent authority is the authority of an agent as it appears to others”
. In a leading case of agency law, Diplock L.J. defined apparent authority as follows
:
“An ‘apparent’ or ‘ostensible’ authority … is a legal relationship between the principal and the contractor created by a representation, made by the principal to the contractor, intended to be and in fact acted upon by the contractor, that the agent has authority to enter on behalf of the principal into a contract of a kind within the scope of the ‘apparent’ authority, so as to render the principal liable to perform any obligations imposed upon him by such contract. To the relationship so created the agent is a stranger. He need not be (although he generally is) aware of the existence of the representation but he must not purport to make the agreement as principal himself. The representation, when acted upon by the contractor by entering into a contract with the agent, operates as an estopel, preventing the principal form asserting that he is not bound by the contract. It is irrelevant whether the agent had actual authority to enter into the contract.” 
The dictum of Diplock L.J. suggests that the doctrine of apparent authority is based on the doctrine of estoppel. There has been clearer statements of the same view such as that made by Slade J.: “Ostensible or apparent authority … is merely a form of estoppel, indeed, it has been termed agency by estoppel, and you cannot call in aid an estoppel unless you have three ingredients: (i) a representation (ii) a reliance on the representation, and (iii) an alteration of your position resulting from such reliance”
. There are still much argument whether apparent authority should be regarded as based on estoppel or not because (i) the representation giving rise to apparent authority may be more general than the representation required for estoppel and (ii) the detriment incurred to the third party required by apparent authority may be smaller than that required by estoppel. In respect of credit card transactions, there may be little problem establishing the reliance by the issuer and the detriment incurred by it. The problem would most likely arise in respect of the representation. If the words or conducts of the account-holder constitute or is deemed by the law as constituting a representation to the issuer that the card-user has authority to act on behalf of the account-holder, it is not difficult to prove that the issue relied on such representation to pay or undertake to pay the merchant, which result in a financial loss to the issuer if the account-holder later refuses to reimburse the issuer. The focus of our analysis should, therefore, be the representation.
(b)
Nature of the representation

In respect of the nature of the representation, the cases on apparent authority may be divided into two categories. Firstly, there are cases where a ‘genuine representation’ by the principal of the agent’s authority. The principal’s representation may  be:
(i)
express orally or in writing;

(ii)
implied from a course of dealing between the parties
;

(iii)
implied from the principal’s “permitting the agent to act in some way in the conduct of the principal’s business with other person”
;
(iv)
entrusting the agent with the conduct of a particular negotiation
;

(v)
using the agent as a medium of communication
; or

(vi)
entrusting the agent with the indicia of ownership of property. 


The secondly category includes cases where the representation is only of very general nature arising from the principal’s putting the agent in a position carrying with it usual authority such as appointing him as a managing director
 or using the services of a professional agents
. In this category of cases the nature of the representation seems to be more artificial. The third party is entitled to infer from the holding out what would normally be implied between principal and agent of the kind in question. In some cases, the third party may rely on the principal’s negligent conduct to establish the holding out of a representation. In this case, it is frequently said that there must be a duty of care owed by the principal to the third party
. 
(c)
Application to credit card

Our next task is to compare the situations where the word or conduct of the principal constitutes or is deemed by the law as constituting a representation to the third party with the circumstances of credit card usage by a third party. 

The account-holder’s express representation may be easily established in respect of supplementary cards, corporate cards or purchasing cards. The application form which specifies the identity of the card-user evidently constitutes its express representation in writing of the card-user’s authority to the issuer. Apparent authority may not be of much use as, in this case, actual express authority also exists. Apparent authority, however, assists the issuer to hold the account-holder liable for transaction effected by the card-user in the event the authority of the card-user has been terminated or limited without a notice to the issuer. Even where no separate card is issued to the card-user (i.e. card-bearers case) apparent authority may be established if the account-holder informed the issuer (orally or in writing) that the card will be used by a specific card-bearer. This situation, however, rarely occurs in Singapore because standard card-holder agreements usually prohibit the account-holders from giving the cards or card particulars to others
. The issuer would not be entitled to rely on apparent authority to hold the account-holder liable if it has notice of the terms of the card-user’s apparent authority
. Any termination or qualification of the card-holder’s authority does not have to be contained in the application form or the card-holder agreement as a notice given by the account-holder should suffice to limit the scope of apparent authority.
The remaining of the situations discussed in (b) above do not seem to fit very well in the situations of credit card usage by a card-bearer. First, the account-holder representation may not be implied from the course of dealing between him and the issuer Because the standard card-holder agreements used in Singapore usually prohibit the account-holders from giving the cards or card particulars to others, it seems illogical to infer that the account-holder repeatedly allows the card to be used by another person. The course of dealing cannot contradict with the terms of agreement between them. For the same reason, it is also difficult to say that the account-holder permit the card-bearer to act in some way in the conduct of the account-holder’s usual business dealing with the issuer. Secondly, the card-bearer does not appear to be entrusted with the indicia of ownership of any property. The card remains the property of the issuer, as usually stated on the card itself. Thirdly, the account-holder does not seem to be using the agent as a medium of communication. Fourthly, the account-holder’s act of giving the card or card particulars to a card-bearer may fit within the category of entrusting the agent with the conduct of a particular negotiation if the act of using the card to effect a card transaction is considered a negotiation of a contract between the card-bearer and the issuer. It seems that a deliberate act of the account-holder to give the card or card particulars is necessary to establish apparent authority.
Under the second category of the so called artificial, non-genuine representation, a principal may be deemed by the law as making a representation by putting the agent in a position, which in normal circumstance would give rise to a relationship of implied usual authority. As discussed in section 2.1 above, usual authority, as a type of implied actual authority typically arises from (i) the agent’s appointment to a particular managerial post or (ii) the agent’s occupation in a certain trade, profession or business. In the prior type of case, the application of apparent authority may not be of much use because actual implied authority may be established. The latter situation may not be applicable because there is no occupation or profession that usually involves the use of credit card of other persons.
The above analysis shows that the doctrine of apparent authority is most helpful in the situation where pre-existing actual express authority of the card-user is terminated or limited without notice to the issuer. Where the account-holder did not make any express representation to the issuer, it is possible to establish apparent authority where the account-holder gives the card to the card-bearer or the account-holder appoint the card-bearer into a managerial post involving using the credit card. Both of these situations seems to require a deliberate act of the account-holder. The dictum of Diplock L.J. cited in 2.1 above seems to suggest that the representation by a principal needs to be ‘intended to be acted upon’. Although it has been suggested generally that in respect of apparent authority, the representation need not be deliberate
, it is submitted, based on the above analysis that a deliberate voluntary act of the account-holder is required to establish apparent authority of the card-bearer.
2.3
Usual authority and agency by estoppel
(a) 
Usual authority as a third category
In sections 2.1 the term ‘usual authority’ was used to denote the situation where the agent is put in a position which normally carried with it authority. The principal is deemed to have given implied authority unless the authority is withdrawn from the agent. In this sense usual authority is a type of actual implied authority. In section 2.2, the same term was used again to point to cases where the principal’s representation is inferred from putting the agent in a position carrying with it usual authority while, in fact the authority may have been withdrawn. In this sense, usual authority is a type of apparent authority. 

Because is has been suggested that a case may be made out for considering the notion of ‘usual authority’ as a third type of authority, which is neither actual nor apparent
. For the sake of clarity, this third meaning is discussed here.
As an independent type of authority, ‘usual authority’ arose in the exceptional case of Watteau v. Fenwick
, where an undisclosed principal was held liable for a contract made by his agent within such authority as would usually be possessed by a person in such a situation, but the authority has in fact been withdraw. The fact that the authority was withdrawn by the principal suggests that the case cannot base on actual authority. On the other hand the undisclosed principal cannot be considered as making any representation to the third party, because even his existence is not known to the third party. Therefore the principal’s liability cannot base neither on actual nor apparent authority doctrine.
The Watteau v. Fenwick type of usual authority can only be found in situations of undisclosed principal, because if the principal’s existence is disclosed to the third party, then the case should base on apparent authority. The application of this situation to credit card is not likely to occur because the identity of the account-holder is well known to the card-issuer (acting in the position of the third party in this case). It is, therefore, safe to conclude that the credit card account-holder liability can only base on actual or apparent authority. 
(b)
Agency by estoppel

Agency by estoppel => is not agency but a type of estoppel by representation => resolved. 

An agency by estoppel arise where a principal as a result of his representation or conduct is estopped from denying the authority of his agent. It might seem that in this situation estoppel and apparent authority is one and the same. However, it has long been made clear that agency by estoppel is not agency. Lord Cranworth said at 161-2 in Pole v. Leask (1863) 33 LJ CH 155 that: “quote”. Agency by estoppel must be distinguished from apparent authority. Estoppel in general must be distinguished from apparent authority also. Therefore, agency by estoppel must be a form of estoppel.

Apparent authority is not truly agency either.

2.4
Conclusion on the application of agency doctrines to credit card
The analysis in sections 2.1. and 2.2. may be summarized as follows.

In respect of supplementary card, corporate card and purchasing card the authority given by the account-holder to the card-user constitutes actual express authority. In the event the actual authority is withdrawn or limited by the account-holder, the account-holder remains liable for usage of the card based on apparent authority provided that the issuer has no notice of the withdrawal or limitation of the card-user authority. 
Where no separate card is issued to the card-user the liability of the account-holder may be based on several different grounds. First, the authority of the card-bearer may be established based on his appointment in a managerial post in the company of the account-holder. The fact of the card-bearer appointment may serve both as a basis for usual authority or an representation giving rise to apparent authority. Secondly, if the account-holder voluntarily give the card to the card-bearer for a specific transaction, both implied incidental authority to carry out a transaction and apparent authority for entrusting the card-bearer with the conduct of a negotiation of contract with the issuer may be established. Thirdly, the authority given by individual account-holder to the card-bearer may be presumed based on fact of co-habitation or housekeeping if the card was used for purchasing necessity for the household, subject to rebuttal. 

In some cases, the issuer may also rely on the account-holder’s negligent conduct (e.g. carelessness in keeping the card) to establish the holding out of representation giving rise to apparent authority. However, to establish apparent authority in this case it is necessary to prove the existence of the duty of care owed by the account-holder the issuer. The analysis of the account-holder’s duty of care will be made in section 4 below together with the question of account-holder’s duty in tort.
2.5
Treatment of unauthorized card transaction under legislations of Britain and America
In contrast with the situation in Singapore, legislations concerning consumer credit protection has been enacted in Britain and America more than 30 years ago. Although these legislations are not directly applicable to Singapore, an analysis into their concept and treatment of unauthorized credit card transaction, as interpreted by the case law may be helpful both for the purposes of applying the common law doctrines as well as contemplating any reform in the future.

(a)
Britain
The Consumer Credit Act 1974 (CCA) is often said to confirmed the common law position relating to authority to use credit card in its Section 83, which provides that: “The debtor under a regulated consumer credit agreement shall not be liable to the creditor for any loss arising from use of the credit facility by another person not acting, or to be treated as acting, as the debtor's agent.” The word ‘acting’ in the section seems to refer to actual authority and the words ‘to be treated as acting’ refers to the doctrine of apparent authority. Under Section 173 of the act, contracting out of Section 83 is prohibited. The issuers’ practice to use ‘risk shifting’ terms to place the burden of fraud loss to the account-holder were, therefore, defeated conclusively. The effect of section 83 extends to issuer’s claim in both  contract and tort. Thanks to the Section 83, the application of agency law doctrines works both ways, to render the account-holder liable for transaction effected by other person with actual or apparent authority and to help him escape liability otherwise.
More interesting for our purposes is Section 84 which specifically deals with the questions of card-holder’s liability for misuse of credit card by a card-bearer. The treatment in this section is achieved based on the notion of ‘authorized person’:
Section 84 (1): “Section 83 does not prevent the debtor under a credit--token agreement from being made liable to the extent of £50 (or the credit limit if lower) for loss to the creditor arising from use of the credit-token by other persons during a period beginning when the credit-token ceases to be in the possession of any authorised person and ending when the credit-token is once more in the possession of an authorised person.”
The words ‘authorized person’ is defined in Section 84 (7) as:

 “The debtor, the creditor, and any person authorised by the debtor to use the credit-token, shall be authorised persons for the purposes of subsection (1).”

Therefore, if the card remain in the possession of the account-holder or his authorized agent, the £50 limitation does not apply. However, the issuer will remain liable for losses caused by use of card before the card reaches the account-holder, because the card may be deemed in the possession of the issuer at this point. This position is confirmed under Section 66, which provides that the account-holder cannot be liable until the card is accepted by him. Where acceptance by the card-holder is by his first use, the account-holder’s liability during the period after he received the card and before his first use will also be limited to £50. Under section 84(8) the limitation of £50 is applicable for each card in circulation. 
In addition to the qualification in Section 84(1), the protection afforded under Section 83 is also not applicable if the card-bearer acquire the card with the account-holder’s consent:
Section 84(2): “Section 83 does not prevent the debtor under a credit-token agreement from being made liable to any extent for loss to the creditor from use of the credit-token by a person who acquired possession of it with the debtor's consent.”
Therefore, as long as the card-holder has consented to the possession of the card by the card-bearer the card-holder will be liable for the total amount of all card transactions effected. The section, thus, covers both situations when an authorized card-bearer exceeds his authority and when the situation of a mere bearer of the card who managed to use the card by forging the account-holder’s signature. A literal interpretation of section 84 (2) suggests that the account-holder will be liable even if the card was obtained by the card-bearer by a fraud or trick (e.g. the card-bearer borrowed the card to play guitar but use the card to make payment). To minimize the liability under sections 84 (1) and (2) the account-holder needs to give a notice (oral or written) to the issuer that the card was lost, in which case the account-holder would not be liable for card transaction effected after the notice. Under sub-section (5) the notice takes effect when received, but if given orally, must be re-confirmed in writing within 7 days.
Consistent with the method of protection that is tied with the physical card (and the issues of possession of the card, loss or stolen card and its acquisition), the £50 ceiling set by section 84(1) is not applicable to card transactions made without presence of the card or the signature. This has been clarified in sub-section 3A, 3B, and 3C (inserted by subsequent amendments of the 1974 Act) which stipulate that sub-section (1) and (2) do not apply to “distance contract” as defined in the Consumer Protection (Distance Selling) Regulations 2000
 and the Financial Services (Distance Marketing) Regulations 2004
. Therefore, if card particulars was stolen and used for remote transactions while the card is in the possession of the account holders, the only provision that is applicable is section 83. It is tricky to the account-holder because he may not even know the card particulars were stolen. When in doubt, the best thing he can do is informing the issuer that the card was stolen.
(b)
United States

In America, the federal Consumer Credit Protection Act addressed the problems relating to allocation of fraud losses allocation from its 1970 amendment. The Act, now codified as 15 USC §1643
, placed a strict limit of $50 to the maximum liability of credit and charge card holders for unauthorized use of their cards. To be entitled to the claim of the amount of $50 the issuer must satisfy various requirements such as providing a method whereby the account-holder can be identified as the person authorized to use the card, giving adequate notice of potential liability, providing the account-holder with a description of a means by which the issuer may be notified of loss or theft of the card, proving the account-holder has accepted the card and that the unauthorized use occurs before the card-holder has notified the issuer of the loss or theft. We will come back to these specific requirements at the end of this chapter. What we are concerned with here is the application of the doctrines of agency law under the legislation. The Act preserved the common law position by a definition of ‘unauthorized use’ of card as follows:
“(o) The term “unauthorized use,” as used in section 1643 of this title, means a use of a credit card by a person other than the cardholder who does not have actual, implied, or apparent authority for such use and from which the cardholder receives no benefit.” 

The Official Staff Commentary on Regulation Z §226.12(b)(1)-1 subsequently clarified that the question whether such authority exist is determined by applicable law
. By using the words “actual, implied, or apparent authority” the definition enabled both the application of all traditional doctrines of agency law and the continuing evolution of such doctrines in the circumstance of credit card usage. In the leading case of Minskoff v American Express Travel Related Services Co.
, it was clarified that actual authority concerns with the manner in which the account-holder communicates with the card-user, whether the card-user can infer the principal’s consent for the card-user’s action by words (express) or conduct (implied) of the principal. Apparent or ostensible authority lies in behavior of the principal that lead the third party dealing with the agent to believe the agent acts with the authority. The demarcation line between actual and apparent authority was further clarified in  Martin v American Express, Inc.
. This case involved unauthorized use by an authorized card-user. A company gave a card to an employee with instruction to limit purchases to $500, which instructions were not known to the issuer. It was held that the employee had actual authority for the first $500 and apparent authority for the amount that exceeded $500. Application of apparent authority was again confirmed in American Express Travel Related Services Co. v. Web, Inc.
 where misuse of a card by an authorized card-user was held to constitute authorized use. 
The situation where the card was used by a mere card-bearer was considered in Tower World Airways Inc. v. PHH Aviation Systems Inc.
. In this case the use was held to be authorized because the card was obtained voluntarily from the account-holder. More interesting situation was considered in Blaisdell Lumber Co. v Horton
. In this case a former boyfriend stole his girl friend’s card with only a name on it, signed it and used it. The court found no apparent authority because no action of the girl friend was present. Therefore, as a matter of American law, as long as the card or card number was obtained by a voluntary act of the account-holder, the card transactions effected by the card-bearer will be deemed authorized and the account-holder will be made liable for all the charges incurred. It does not matter whether a separate card is issued to the card-user.

The $50 limit imposed by §1643 applies to both consumer and corporate credit and charge card but corporate account-holder issued with more than 10 cards has the option to contract out of the limit. In the absence of any contracting out arrangement, the limit applies equally to both consumer and corporate cards. The limit appears to be an absolute ceiling as provided for in its sub-section (d)
.  Therefore, even if the account-holder knows that the card has been stolen and failed to notify the issuer of the loss, his liability would not exceed $50. However, the courts have refused to apply this ceiling limit the in several cases where the account-holder was found to be so grossly negligent. Two leading authorities are considered below.
In Minskoff v. American Express Travel Related Services Co
, a personal secretary of the CEO of a company account-holder forged the boss’ signatures on the application for the Amex card, cheques made in payment of the card statements and card transaction receipts. The company was held liable for the entire amount of all the card transactions effected by the employee which went far beyond the $50 ceiling. Interestingly for our purposes, the basis for the court’s decision in this case is the account-holder’s negligent conduct resulting in apparent authority. The court applied the then prevailing rule or New York law that account-holders are obligated to exercise reasonable care and promptness to examine bank statements to discover any unauthorized signature and alteration
 and held that the account-holder was in a superior position to determine whether the charges reflected on his regular billing statements are legitimate. The account-holder’s failure to examine the monthly card statement for an exceptionally long period of several years, therefore, constituted negligent omission that creates apparent authority for the charges that would otherwise be considered unauthorized under the Consumer Credit Protection Act.
In the exceptional case of Walker Bank & Trust Co. v. Jones
, both the principal account-holder and a supplementary card-user were held liable when they retained their card and continued to make charges to the card account after having given notice to the issuer to terminate the agreement with the issuer. The basis for the court’s decision in this case was that the use of the card even after notice of termination constitutes an express representation giving rise to apparent authority for the charges to be considered authorized.
Although not directly applicable to Singapore, the above American authorities help to clarify and confirm some of the points we considered in the previous sections. The usage of ‘account-holder’s voluntary act’ as an indication of authority is similar to our  conclusion on the question of authority in respect of card-bearer. 

The last point to note is the last few words of §1602(o), which says: “and from which the cardholder receives no benefit”. This shows the American legislator’s intention not to protect the account-holder against fraud by merchant. Examples of merchant’s fraud may include double submission of charges, alteration of transaction amount, submission of recurring charges the authorization for which has been cancelled, submission of card reading taken only for purpose of security, etc. These circumstances may, literally be referred to as ‘unauthorized transaction’ but because the account-holder receives certain benefit from the merchant, the transaction is excluded from the definition. The distinction between stolen card fraud and merchant fraud is important. The issue of merchant fraud was discussed in chapter 3.
(c)
Comments
Both of the consumer credit acts in Britain and America achieved similar results to confirm the common law position on the issue of liability for unauthorized transaction and, at the same time, to put an end to the practice of shifting fraud loss to consumers by contractual terms. However, two legislations are different in the approach taken to achieve the goals.
In terms of structure, the American act appears to be simpler with the account-holder being liable for all authorized transaction and for no more than $50 for unauthorized transaction, as determined by common law principals of agency. The British act also makes account-holder liable for authorized transaction with actual or apparent authority but the treatment of unauthorized transaction seems more complicated. The general rule of section 83 stipulates that account-holders are not liable at all for any unauthorized transaction, with 2 exceptions. If the physical card was obtained with account-holder’s consent, he will be liable for the entire transaction, even if no authority of any form exist. If the transaction occurred when the card was not in the possession of an ‘authorized person’ the account-holder will be liable for up to £50. 

The account-holder’s consent serves as a statutory basis to hold the account-holder liable, in addition to other avenue that may already be available in common law. If the account-holder consented to the card-bearer’s use of the card, apparent authority may be established but the addition of ‘consent’ seems to make the task a little easier for the issuer.

As the £50 ceiling only apply when the card gets lost or stolen, its effect is much narrower than the American $50 limit, which applies across various situations of unauthorized transactions. As credit cards are increasingly used over remote communication, the British liability limit will prove less significant as a means of consumer protection. The narrower scope of the limit is deliberate as confirmed by the added sub-sections 3A, 3B and 3C of section 84.

Another point of difference is that the measures of protection afforded by the American act are available to both consumer and corporate credit and charge card while the British act applies to consumer credit card only.

As a whole, the American act appears to be simpler and more generous in the level of protection afforded to the account-holders. As the safety net provided by the American act is not tied to the situation of lost or stolen card, it seems to be more future proof than the British act.
2.6
Other stuff
The reasoning behind this doctrine is the protection of the third party, the issuer in this case. Does issuer really need this? Not really. They are responsible to the merchant mainly for swipe card transaction. The risk of loss due to unauthorized remote transactions falls to the merchant.
Does the British law reflect this fact? $50 limit apply to swipe card transaction only, yes, to make sure the issuer do not pass loss to the account-holder. Other than that, protection is not necessary, because the issuer would not have to bear the loss anyway.

Actual authority doctrine seems to point to the transaction, the usage of the card while apparent authority doctrine seems to focus on the person that used the card, to define liability. Where a card-user has apparent authority, even if he effects a transaction not sanctioned by the account-holder, the account-holder remains liable. Where the apparent agent exceeds his authority, the account-holder would be liable for both actual and apparent authority. 

The features of credit card payment system allows any person having the card or the card particulars to transact with the issuer as if he is the account-holder. In many circumstances, the issuer has no means to ascertain the card-user’s authority or identity. It seems reasonable to hold the account-holder liable if he allows other to take possession of the card or the card particulars. However, in everyday card usage, the card are usually given to the merchants and their servants. The card particulars are totally visible to all and may be recorded easily by others without the account-holder’s knowledge or consent. Therefore, imposing to strong a duty on the account-holder to protect the card or card particulars seems unfair to the account-holder. The words ‘allows another’ should be construed to mean the consent of the account-holder to let another person keep the card or card particulars for purpose of making card payments in the future.

Items to consider:

(a)
Conduct of the account-holder
(b) 
Unauthorized use v. Unauthorized person
(c) 
Knowledge of the account-holder, obligation to examine statement

(d) 
Duty to give notice of  lost  card and negligence/estoppel

In this section we have looked at the application of relevant principles of agency law to answer the questions of liability for card transaction effected by a party other than the account-holder. In the next section we will consider the next alternative to deal with the question of liability for card transaction base on another criteria, namely the possession of the card.
3.
Application of the rules of law protecting personal chattel


As discussed in chapter I, credit, debit and charge card may take both physical form of plastic card, paper coupon or virtual electronic form. Credit card issuers in several countries, including has started to issue credit card in virtual form. An example of virtual credit cards is the single use credit card number, which automatically expires within a few months, issued by major issuers such as Citibank for use solely on the internet. While this fact has been recognized in the current regulations on credit and charge card of Singapore legislations, where credit or charge card was defined as “any article, whether in physical or electronic form, of a kind commonly known as a credit card or charge card or any similar article intended for use in purchasing goods or services on credit” 
, credit card in electronic virtual form has not been issued in Singapore. As the cards continue to be issued in plastic, the body of law that affect the rights and obligations of the issuer and the card-holder as bailor and bailee of the card remains applicable. In this section, we attempt to find out how the existing rules of law may be applied or adapted to protect the issuer’s rights, as the owner of the physical card in the relationship with the holder of the card. The analysis in this section will be divided in two different situations of unsolicited card and solicited card.
3.1
Unsolicited card

Where an issuer sends a new card to a person without his prior request the card is considered as an unsolicited card. Although this situation rarely happen in Singapore because the regulations of the central bank prohibits the issuance of unsolicited credit and charge cards by banks and financial institutions
 the situation deserves some attention because the regulations only affect banks and financial institutions. Theoretically unsolicited card may still be issued by a non-bank entity
. 

(a)
Contractual relationship

When a person receives an unsolicited card there is an offer by the issuer pending acceptance by the card-recipient. The analysis in section 1.1(d) in chapter I shows that there is some uncertainty in establishing the contractual relationship between the card-recipient and the issuer. Generally , if the card-recipient kept the card and did nothing about it, no contract is formed between him and the issuer because mere silence does not constitute acceptance
. In the opposite case, if the card-recipient sign a form confirming his agreement to the terms and conditions that accompanied the card, or sign or use the card to make payment and settle the card bills, such course of action would constitute acceptance of the issuer’s offer, sufficient to form a valid agreement between them, in the terms of the standard card-holder agreement. Difficult question arise where the card-recipient did not expressly accept the offer, but his course of action amounts to something more than ‘mere silence’. The authority cited
 in chapter I suggests that the court would look at the entire circumstances and the conduct of the parties to determine whether a party’s silence could amount to the absence of acceptance. If the circumstance placed the card-recipient under a positive duty to speak his silence would be tantamount to a representation which operates to estop him from denying the existence of a state of facts, that he has accepted the offer from the issuer. The facts that credit cards are popular and almost everyone knows of the purchasing power of the cards and the conditions of use of the card was given to the card-recipient together with the card lend weight to the argument that the card-recipient is under a duty to speak. However, it is also possible to argue for the opposite view based on the fact that there  were no pre-existing relationship between the issuer and the card-recipient to infer a duty to speak of the card-recipient. He might not actually know how a credit card may be used and he is under no obligation to read the documents accompanying the card. If he never open the envelop, never read the documents and keep the card without the intention to ever use it to make payment, it seems difficult to impose on him a duty to speak.

Because of the uncertainty discussed above, we may continue our analysis in two opposite cases. First, if the card-recipient’s act constitutes valid acceptance of the card-holder agreement the rights and obligation between him and the issuer would be the same as the case of solicited card. We will save this for the next section 3.2. Secondly, if there is no acceptance, the relationship between them should be characterized as a bailment of the card, because there is a transfer of possession of the plastic, a personal chattel, to the card-recipient while the ownership of the card remains with the issuer. In this case the card-recipient may be liable to the issuer, not on the terms of the card-holder agreement, but on other grounds such as breach of implied terms of bailment contract, negligence in taking care of the card, conversions or conspiracy.
(b)
Conversion

As a tangible chattel, in appropriate circumstances the plastic card may give the issuer a cause of action against the card-recipient in conversion. The most obvious case of conversion arise where the card-recipient destroyed the card or refused to return the card to the issuer because, as a bailee, he is not allowed to destroy the card and obliged to return the card to the issuer upon its demand
. However, the more interesting case arise where the card-recipient did not destroy the card but deal with it in a manner which may also amount to conversion. This is due to the special characteristics of the card.

The credit card is special in that it is almost useless as a piece of plastic, which may be used to play guitar or scratch ice on the car windshield in winter but when activated, it can be used a device of identification and a powerful means of payment. While credit card is clearly not a document of title or an instrument with some value embedded in it like a negotiable instrument, it does carry with it certain intangible purchasing power that cannot be ignored. The 18th Report (1971) of the Law Reform Committee of Britain on conversion and detinue placed ‘bank and other credit card’ in the category of ‘token’ along with ship, rail, air tickets, theatre and luggage tickets, travelers’ cheques, club membership cards, car log books, book tokens, trading coupons, stamps and gaming chips 
. It is interesting to see how the law of conversion may be adapted to protect the rights of the owner of these items of little intrinsic value but may be considerable intangible value. Secondly, there are cases and commentary suggesting that conducts other than the physical destruction of the card may constitute conversion. There are cases in respect of conversion of cheque, document of title or tokens which suggest that conducts other than total destruction of such items may constitute conversion. In the Canadian case of Borden Chemical Co. (Canada) Ltd v. J.G. Beukers Ltd
 a creditor who was handed a list of customers as part of a charge over book debt, used the contact information stored in the list to conduct its own marketing campaign. The creditor’s act was held to constitute conversion even though the list was not physically destroyed or impaired and its return to the owner was not entirely necessary. The level of damages granted in this case was not only the value of the converted property, but also the damages for its detention and usage. Professor Palmer, in his excellent book on the law of bailment regarded the approach taken in the Borden case as a ‘desirable’ approach to adapt the tort of conversion to accommodate new and unusual circumstances. If the court follow this approach in a case of an unsolicited card, it may be possible to hold a card-recipient liable in conversion if he did not destroy the card, but use the card in some way that causes financial loss to the issuer (e.g. use the card number for internet transaction or simply show the number to a third party). However, there has been some doubt raised as to the court’s readiness to apply conversion in such a flexible manner: 
“But there are limits to its efficacy and it seems unlikely that a court would readily characterize every misuse of intellectual or economic property as a conversion of the document which symbolises or contains it. To do so would involve the artificiality not only of equating the intangible benefits of a document with the material personality of that document itself, but of asserting that conduct which may involve no physical touching or impairment of that document (for example, allowing a third party to look at it) can of itself constitute conversion. In the absence of any specific principle of restitution, it may be preferable to construct the plaintiff’s remedy around the terms, both expressed and implied, or the bailment under which the document was originally delivered and to hold that any loss sustained by the bailor, as a result of a breach of that bailment is recoverable from the bailee”
.

In the dearth of authority directly on the point, it is not certain what course of action of the card-recipient constitutes conversion of an unsolicited card. It is, however, worthwhile to note that there is a possibility to hold the recipient of unsolicited card liable based on the adaptation of the tort of conversion to the category of chattel known as tokens. The next question is what kind of damages may be recoverable by the issuer.
Many cases in respect of conversion of cheque, negotiable instrument and document of title suggest that the bailors of such instruments have been entitled not only to sue for the value of a piece of paper but also to recover as damages the interest represented by the instrument
. It has been accepted in textbooks on tort that “in all action for a conversion the plaintiff may recover, in addition to the value of the property or of his interest in it, any additional damage which he may have sustained by reason of the conversion which is not too remote”
. The 18th Report of the Law Reform Committee on conversion and detinue, cited above, suggests that “the true measure of damages in respect of a token may vary according to the circumstances from a face value to a trivial cost of replacing the token itself”.  Based on these authorities, if an issuer of unsolicited credit cards succeed in proving the card-recipient’s act constitutes conversion, it may recover damages far beyond the production cost of the plastic.
The limitation of the approach based on conversion is that “there can only be conversion of a chattel, and not of an intangible thing” 
. The tort of conversion does not apply to virtual electronic card. The adaptation of the tort of conversion to cover misuse not of the physical card, but of the information contained in it is doubtful. As suggested by Professor Palmer, the preferred alternative is to construct the issuer’s liability on the terms of the bailment under which the card was delivered and to base the card-recipient’s liability for loss sustained by the issuer on breach of that bailment instead of conversion. We will look at the card-recipient’s obligations  as a bailee in the next sections.
 (c)
Bailment

A recipient of an unsolicited card should be categorized as an involuntary bailee for no reward. The standards of care expected from an involuntary bailee appears to be lower than that of a voluntary bailee. The dicta in Hiort v. Bott 
 suggested that an involuntary bailee for no reward would be liable for gross negligence or deliberate injury, but would not be liable for mere negligence. The involuntary bailee is not entitled to turn the property to the street, but he needs not warehouse the goods received. Accordingly, it is unlikely that the card-holder is under the obligation to keep the unsolicited card under locks and keys. In Elvin & Power Ltd v. Plummer Roddis Ltd it was held that “If persons were involuntary bailees and had done everything reasonable they were not liable to pay damages if something which they did resulted in the loss of the property” 
. A person who has received an unsolicited card is not required to make sure the card is not lost. He may not be held liable even if the card was lost or damage was caused to the issuer, if he has done everything reasonable without being put to unreasonable expenses and trouble. It seems that keeping the unsolicited card in an unlocked drawer or sending it by post instead of registered post or courier should satisfy the standard of care of an involuntary bailee.

Therefore, to succeed in an action against a recipient of unsolicited card-recipient the card issuer needs to prove that the recipient was grossly negligent or deliberately caused damage to the issuer. Obvious case of gross negligence or deliberate injury may be giving the card to a third party.

(d)
Conspiracy

In case a recipient of an unsolicited card gives the card to third party he may be liable for the tort of conspiracy in appropriate circumstances. As the predominant purpose of using the card would be for the benefit of the card-holder and/or the party to whom the card was given, not to injure the issuer, the circumstance seems to fit in the category of ‘conspiracy to use unlawful means’ rather than ‘conspiracy to injure’. The tort of conspiracy requires the ‘combination’ between the conspirators with a common intention. Thus if the card-holder give the card to another person asking the person to keep the card for him a conspiracy would not arise. If the card-holder and the other person agree with each other to use the card in some ways, a ‘combination’ may be said to exist. The usage of the card needs to constitute an ‘unlawful means’ to enable the action in conspiracy. Cases in respect of the tort of conspiracy suggests that an act which a defendant is not at liberty to commit, such as breach of contract or intentional misuse of confidential information, would constitute an ‘unlawful means’
. The act of allowing a third party to use the card to make payment, thus causing financial loss to the issuer seems to satisfy the requirement of unlawful means. The onus of proof for the combination of the alleged conspirators is on the plaintiff. In case of unsolicited credit card, it seems very difficult for an issuer to prove both the unlawful acts and the combination between the card-recipient and the party that used the card. Where the plaintiff can prove that the unlawful acts were done in a conspiracy, the burden of justifying the acts would pass to the defendant
. If it is necessary to base on a breach of a penal statute as ‘unlawful means’, it is necessary to show that the statute, on its proper construction afford the plaintiff a civil action
.  The tort of conspiracy is an alternative to hold the recipient of unsolicited card liable for use of the card by third party that seems more difficult to use. Where it is not possible to prove a combination, the issuer may fall back to conversion or breach of duty of an involuntary bailee. 
3.2
Solicited card

Where the issuer sends a card to a person in response to his application for a credit, debit or charge card, the card is a solicited card. As soon as the card is delivered to the card applicant, he becomes a bailee of the card. Where the card were lost or stolen or the card particulars were used by a third party to cause losses to the issuer, the issuer’s claim against the card-holder may theoretically base on:-

(i)
The card-holder’s breach of an express or implied terms of the contract of bailment between them;

(ii)
The card-holder’s breach of a duty of care imposed on a bailee; or

(iii)
The card-holder’s committing the tort of conversion or conspiracy.

As discussed in section 1.1(d) in chapter I, the issuer’s act of sending the card in response to the request contained in the card application may either constitute an offer or an acceptance of the applicant’s offer. In the latter case a contract is formed even if the card never reach the applicant. Even if the issuance of the card only constitutes an offer, when the card is delivered to the applicant it is likely that a contract will be formed between them. The application for the card lends weight to the argument that imposes on the card-applicant a duty to speak if he no longer wishes to continue with a contractual relationship with the issuer. The card-applicant’s act of keeping the card, even without any confirmation with the issuer would constitute acceptance resulting in the standard card-holder agreement becoming binding upon him. 

As discussed in previous section, to hold the card-holder liable for more than the production costs of the card based on the tort of conversion, it seems necessary to establish that the card-holder deliberately used the card or its particulars for his own benefits or that the card-holder has allowed a third party to possess the card or the card particular. If that can be proved, it would be more convenient and probably easier to construct the issuer’s claim based on the terms of the card-holder agreement. The analysis in section 2 above shows that based on principles of agency the card-holder would be liable where the card is used by himself and third party with his consent. Similarly, to hold the card-holder liable for the tort of conspiracy it is necessary to establish elements of combination to use unlawful means.  While this is possible since giving the card or its particular to a third party to use may be prohibited under the terms of the card-holder agreement, something the card-holder is not at liberty to do, it appears more convenient to base the issuer’s claim on contract rather than tort in this case. The tort of conspiracy and conversion, therefore, is not practically applicable to the situation of unauthorized use of solicited cards.

The contract between the issuer and the card-holder is not primarily a contract of bailment. The card-holder is liable to the issuer for unauthorized transactions under this contract in more than one ways. For example, by the application of apparent authority doctrine, as seen in section 2 above or by the effect of a risk shifting clause, which we will look at in section 5 below. Here, we are concerned with the card-holder’s liability as a contractual bailee of the card.

The bailment should be categorized as a gratuitous bailment because the card-holder receives no rewards for  keeping the card. The card-holder agreement usually stipulates that (i) the card remains the property of the issuer and must be returned upon demand by the issuer; (ii) the card-holder must sign the card immediately upon receipt unless he wishes to return the card to the issuer; (iii) the card-holder must not give the card to a third party; and (iv) the card-holder must inform the issuer immediately after the card is lost or stolen. If the card-holder is in breach of any of these express terms, the issuer will certainly be entitled to sue in contract. However, unauthorized transaction and consequential loss to the issuer may still occur even if the card-holder is not in breach of any express terms. For example the card-holder may be careless in keeping the card and, as a result, the card or the card particulars was stolen and used to effect an unauthorized transaction. In this case, the issuer’s claim, if any, may be based on a duty of care owed by the card-holder either by an implied term of the bailment contract or a general duty imposed on a bailee.
Principles of bailment law require that a bailee must take reasonable care of the bailed goods. If the goods is damaged, lost or stolen, the onus of proof is on the bailee  to show that he was not negligent in his care of the bailed goods. The problem is that in case of credit card the issuer is not interested in damage made to the card, but the loss caused by the unauthorized use of the card or its particulars. It is, therefore, important to ascertain the standard of care imposed on the card-holder.

The standard of care generally depends on the circumstances. The fact that the bailment is gratuitous is a relevant circumstance, but the standard of care expected from a gratuitous bailee is not necessarily lower than that imposed on a bailee for rewards
. The standard of care is usually said to depend on two factors, the nature of the bailed goods and the manner in which the bailee keeps his own things. If the card-holder keeps the card together with his other payment cards, he should be considered taking sufficient care of the card. In the normal practice of using credit cards, the cards are usually given to the merchants and their servants and the particulars may be given across telephone conversation or internet. In these process, the card particulars are totally visible to all and may be recorded easily by others without the card-holder’s knowledge or consent. Therefore, the duty of care of the card-holder should not include protecting the card particulars in a way so that it will not be revealed to any other person. In any event, the card-holder duty of care should end as soon as his notice that the card was lost, or that he no longer wishes to use the card reaches the issuer. The reason is that the issuer has the option, by technological power to disable the usability of any card for purpose of making payment almost instantly upon a notice by the card-holder. 

It is, therefore, submitted that, if the issuer claim is based on the terms of the contract of bailment, whether expressed or implied, the card-holder’s liability should be limited to (i) the production costs of the card, if it is destroyed, lost or stolen and no unauthorized transaction occurred before the card-holder notice of lost card reached the issuer or (ii) consequential loss due to unauthorized transaction occurred before the card-holder notice of lost card reached the issuer or if the card-holder gave the card to others. 

If the issuer claim is based on the tort of negligence, the issuer has more chance of success where the card is lost and the card-holder failed to give prompt notice to the issuer of such loss. The damage caused to the issuer in this case is economic loss consequential upon the loss of physical property, namely the card, a head of damage recoverable in the tort of negligence. In case the card is not lost but the card particulars is stolen and used to effect unauthorized transactions, it is submitted that the issuer is not likely to succeed because (i) the loss is pure economic loss not directly inflicted by the card-holder or immediately caused by the loss of the card (the card was not lost); and (ii) the card-holder may not owe the issuer a duty of care to protect the card particulars. We will come back to the issue of card-holder liability in negligence and the recoverability of economic loss in section 5 below. 

Conclusion
The analysis in this section 3.1 shows that by characterizing the card-holder as a bailee of the physical card, it is possible to apply certain rules of law protecting personal chattel to clarify the question of card-holder’s liability. The application of these rules appears most useful in case of unsolicited card which is not accepted. The application of the ‘bailment’ characterization, however, is dependent upon the card-holder having possession of the card. It fails to apply to the case where the card get lost before reaching the card-holder (for both solicited and unsolicited cards) and where the card is not lost but the particulars is used for remote transactions.

4.
Estoppel
4.1
The doctrines of estoppel

Although estoppel is generally regarded as an evidentiary doctrine that does not create substantive rights, it is relevant to the analysis of liability for unauthorized card transaction. In previous parts of this paper, we have mentioned the doctrines of estoppel several times in the analysis on liability for unauthorized card transaction. In respect of the making of the contract between the issuer and the card-holder, certain circumstances may give rise to a duty to speak of the card-applicant and his silence after receiving a card may constitute a representation that estops him from denying the state of fact that a contract has been formed
. In respect of a transaction effected by an agent of the card-holder with apparent authority it was argued that certain act of the card-holder may constitute a representation to the issuer that later estops him from denying the existence of an agency relationship between him and the card-user. The doctrine of apparent authority so closely resembles estoppel that it was said to be a form of estoppel
. We have even come across the notion of agency by estoppel in section 2.3 above, where it was said that agency by estoppel is not agency but a form of estoppel. Therefore, it is thought that a more systematic analysis of the possible application of the doctrines of estoppel may be helpful. 

Estoppel may be raised in various circumstances that may arise in a dispute between an issuer and a card-holder on the issue of liability for an unauthorized transaction, whether the card is a credit, debit or charge card. As with debit card, a transaction, whether authorized or unauthorized may only occur if there is money standing in credit of the card account. A card-holder may allege that a certain transaction was not authorized by him and because of that the issuer is not entitled to deduct the card account and the card-holder may sue the issuer to get his money back. In case of credit card or charge card, the card-holder’s liability to reimburse the issuer only arise when the card statement is delivered to the card-holder. If the card-holder deny liability for certain allegedly unauthorized transaction, the issuer may have to sue the card-holder to enforce its right under the card-holder agreement. In either cases, the issuer may rely on estoppel to prevent the card-holder from denying his liability in respect of a card transaction. The card-holder may also rely on estoppel to prevent the issuer from charging a transaction to the card account in contradictory with a card statement previously issued to the card-holder. The first question is which of the species of estoppel applies here.
Historically, estoppel was divided into three categories: (i) estoppel by record, which covers the principles of res judicata which determines when parties will be bound by judgments in previous proceeding between them; (ii) estoppel by deed which operates to estop a party from adducing evidence contradicting a statement in a deed he executed and (iii) estoppel in pais. Estoppel in pais may be further divided into estoppel by convention, which originated in common law and estoppel by representation which originated in equity and subsequently recognized in common law. Estoppel in pais is now commonly regarded as including the equitable doctrines of promissory estoppel and proprietary estoppel. Estoppel in pais generally operates to prevent a party (“the estopped party”) from denying (i) the existence of a state of fact contradicting his previous representation (estoppel by representation);  (ii) the existence of an assumption of fact or of law shared between the parties (estoppel by convention); (iii) the truth of a belief that the estopped party’s legal rights will not be enforced, which belief was formed or fortified by a conduct of the estopped party (promissory estoppel); or (iv) the truth of a belief that the party seeking to raise estoppel has or will obtain an interest or right over the property of the estopped party, which belief was formed or fortified by a conduct of the estopped party (proprietary estoppel or estoppel by acquiescence)
. From this brief description, it appears that, among the various species of estoppel, estoppel by record, estoppel by deed, promissory estoppel and proprietary estoppel are not relevant in the analysis of liability for unauthorized credit transaction. The only two doctrines that may be relevant are estoppel by representation and estoppel by convention, the application of which we will consider below.

4.2
Estoppel by convention

To apply the doctrine of estoppel by convention there are two requirements, the first of which is that there must be a shared assumption: “When the parties have acted in their transaction upon the agreed assumption that a given state of facts is to be accepted between them as true, then as regards that transaction each will be estopped against the other from questioning the truth of the statement of facts so assumed.”
. The conduct of the estopped party which creates a belief or expectation in the mind of the other party must be a “mutually manifest conduct”
, which if it is not the formation of contract must be “something very close to it”
. Estoppel by convention can arise out of conduct or silence
. The second requirement of estoppel by convention is that it must be unconscionable to allow one party to resile from the shared assumption
.

The above requirement may be satisfied in the situations where a card-holder failed to inform the issuer of unauthorized transaction, the details of which was disclosed in a periodical statement of the card account, or where the card-holder failed to notify the issuer after the card was lost or stolen. In both situations estoppel by convention may arise out of the card-holder silence based on the shared assumption that all card transactions reflected in the statement are genuine if the card-holder did not raise a dispute after a period of time sufficient for him to find out about any fraudulent transactions or the assumption that the card is in the card-holder’s possession as long as no notice of its lost is received by the issuer. The card-holder’s silence led the issuer to believe that all the transactions are genuine. If the issuer relied on such assumption to act to its detriment, i.e. to make payment to the merchant, it would be unconscionable to allow the card-holder to deny liability to repay the issuer for the card transaction. The fact that estoppel by convention may apply where the terms of a contract signed between the parties is replaced by a subsequent shared assumption
 does not prevent estoppel by convention to apply in the case where the parties do not deviate from the contract, as in the case of credit card considered here.
4.3
Estoppel by representation

To establish an estoppel by representation it is necessary to show that a representation was made by the party sought to be estopped. There is authority supporting this requirement: “… estoppel normally depends upon the existence of a representation by one party, in reliance upon which the representee has so changed his position that it is inequitable for the representor to go back upon his representation”
. It has also been held that the representation must be clear and unequivocal
 or alternatively that the representation must be clear, unqualified, precise and unambiguous
. The requirement as to the content of a representation was further refined by the House of Lord in Woodhouse AC Israel Cocoa Ltd v. Nigerian Produce Marketing Co Ltd, where it was held that it was not necessary to show that the representation was capable of only one possible interpretation
. It was sufficient if any interpretation, other than that formed by the representee was far fetched and strained
. The representation had to be sufficiently clear to justify the representee’s having no doubt what the words meat what it took them to mean
. 
The issuer may succeed to estop the card-holder from denying the liability for unauthorized card transaction based on the card-holder’s failure to dispute a certain transaction or to inform the issuer of lost or stolen card if it can show that the card-holder has made a representation to it by words or conduct. This may be an alternative to the liability under the doctrines of implied or apparent authority discussed in section 2 above. The problem area that remains is where it is impossible or difficult to prove the existence of a representation. In this case, the issuer may have to establish a representation either by silence or by negligence.
Cases where a representation may be deemed to have been made by passive conduct or silence are often referred to as estoppel by silence or estoppel by acquiescence. The term estoppel by acquiescence is usually used to denote proprietary estoppel case which is not relevant to our analysis of unauthorized transaction. What we are concerned with here is when an estoppel by representation case can be made out of a party’s silence. In the case of Moorgate Mercantile Co Ltd v Twitchings Lord Wilberforce held that: “In order that silence or inaction may acquire a positive content it is usually said that there must be a duty to speak or to act in a particular way, owed to the person prejudiced ... What I think we are looking for here is an answer to the question whether, having regard to the situation in which the relevant transaction occurred, as known to both parties, a reasonable man, in the position of the "acquirer" of the property, would expect the "owner" acting honestly and responsibly, if he claimed any title in the property, to take steps to make that claim known to, and discoverable by, the ‘acquirer’ and whether, in the face of an omission to do so, the ‘acquirer’ could reasonably assume that no such title was claimed.”

In Pacol Ltd v Trade Lines Ltd (The Henrik Sif
), the dictum of Lord Wilberforce was further refined into the following formula: “… the duty necessary to raise an estopel by silence or acquiescence arise where a reasonable man would expect person against whom the estoppel is raised, acting honestly and responsibly to bring the true facts to the attention of the other party known by him to be under a mistake as to their respective rights.” The Pacol test was approved in subsequent decisions and has been generally accepted as a correct statement of the law
. 
Applying the Pacol test to the situation of unauthorized card transaction, the duty to speak of the card-holder may be inferred from the circumstances of the case and the relationship of the parties but not necessary from a pre-existing duty in tort or contract. However, it is necessary to show that the card-holder knew or suspected of a mistake in the belief of the issuer. In other words, the card-holder must have known or suspected that the unauthorized transaction occurred or that the card was lost or its particulars stolen. As the test seems to refer to actual, not constructive knowledge, if the card-holder was actually unaware of the fact that the unauthorized transaction occurred or the card was stolen, it is not possible to impose on him a duty to speak in order to establish estoppel by representation.
There has been a number of cases where a representation may be inferred from negligence, which is usually referred to as estoppel by negligence. We will consider this doctrine in the next section.

4.4
Estoppel by negligence

Estoppel by negligence may be considered a variant of estoppel by representation. There are authorities to support the view that if a representation may be made by conduct, it may also be made by negligence
. To establish estoppel by neglicence it is necessary to show that: (i) the representor owes a duty of care to the representee; (ii) the representor negligently failed to perform the duty (iii) the representor’s negligence has led the representee to believe a state of facts and (iv) the negligence was the proximate cause of loss to the representee. Where estoppel by negligence is established the representor will be estopped from denying the state of facts that the representee was led to believe
. To apply estoppel by negligence the most difficult task is to determine when a duty of care will be imposed in the absence of any established principle to do so.
The doctrine of estoppel by negligence has been applied in the context of banking law in the case of London Joint Stock Bank v. Macmillan
. The House of Lords held that a customer owes a duty to his bank to exercise reasonable care in drawing a cheque to prevent the bank being misled. If the customer’s negligence in drawing the cheque led the bank to believe the instruction contained in the cheque was valid, which result in the bank’s loss, the customer would be estopped from denying the validity of the payment instructions. It is not certain whether a card-holder owes a duty of care to the issuer similar to the holder of cheque books and it may well be wrong to do so, as will be discussed in section 5 below. But even if a duty of care exist, using the title of ‘estoppel by negligence’ to explain the rules of law in this case may not be the best view. It has been said that the better view is to regard the customer’s failure in the action in circuity or indemnity rather than by estoppel, for good reasons:
First, spelling out circumstances leading to duty of care is extremely tortuous.

Secondly, it is hard to infer representation from silence.

Thirdly, some element of misleading conduct must be found (that led the bank to pay on the false instructions)

Therefore the proper approach is circuity, not estoppel analysis. Alternatively, under the bank’s mandate, as a paying agent, it is entitled to an indemnity from the customer. Where the customer’s breach of duty causes the bank to pay on forged instructions, the indemnity would operate to defeate the customer’s claim in the same way as circuity does. 
The alternative is tort, which we will analyze in the section 5 below.

Estoppel by negligence:. laid down essentials of estoppel by negligence: (a) existence of duty of care owed (b) breach of duty (c) proximate cause of loss sustained.

Alternative explanation: circuity, indemnity, tort.

Except for proprietary estoppel, estoppel is an evidentiary doctrine does not create substantive rights. Estoppel cannot create a cause of action in the proper sense of the word, but only operates to prevent the estopped party from adducing evidence to contradict its previous representation.

Estoppel is relevant in the analysis of card-holder liability for unauthorized transaction even though it is an evidentiary doctrine.

How does estoppel become relevant? What are the possible situations?

What are the categories of estoppel? Which is the category that is applicable?

Agency by estoppel.

Agency by estoppel => is not agency but a type of estoppel by representation => resolved. 

An agency by estoppel arise where a principal as a result of his representation or conduct is estopped from denying the authority of his agent. It might seem that in this situation estoppel and apparent authority is one and the same. However, it has long been made clear that agency by estoppel is not agency. Lord Cranworth said at 161-2 in Pole v. Leask (1863) 33 LJ CH 155 that: “quote”. Agency by estoppel must be distinguished from apparent authority. Estoppel in general must be distinguished from apparent authority also. Therefore, agency by estoppel must be a form of estoppel.

Apparent authority is not truly agency either.

Distinguishing between apparent authority and estoppel.

Estoppel by negligence: Mercantile Credit v. Hamblin
 Pearson L.J. laid down essentials of estoppel by negligence: (a) existence of duty of care owed (b) breach of duty (c) proximate cause of loss sustained.

Alternative explanation: circuity, indemnity, tort.

5.
Negligence as a basis for account-holder’s liability

5.1
Negligence v. Estoppel by negligence
The most important impact that the consumer credit protection legislations in Britain and America have made on the issue of liability for unauthorized card transaction is the confirmation that the account-holder has no liability for unauthorized transactions other than that provided in the acts
. In this respect, the situation in Singapore is the opposite. In the absence of any legislations on the issue of liability for unauthorized card transaction, the card issuers have several additional avenues to hold the account-holder liable. One of the ways is based on the account-holder’s negligence conduct. 
There are two ways in which the account-holder’s negligence can be used to make him liable: tort of negligence and estoppel by negligence.
(a) 
Estoppel by negligence

In the relationship between a bank and a customer the bank is entitled to debit the customer’s account if the instructions from the customer is valid and the account is in credit. If the bank debits the account as a result of a false or forged instruction, the customer may sue the bank for breach of the bank’s mandate. In certain circumstances the bank may argue that the customer’s action should not succeed because the customer is estopped from denying that the instruction was valid. The basis of the bank’s argument in this case is estoppel by negligence. Estoppel by negligence requires that the customer owes the bank a duty in presenting the instructions, the customer was in breach of that duty, the bank relies on the customer’s representation and act to its detriment. 

Tort of negligence

Estoppel by negligence is almost the same as tort of negligence, there are authority supporting it but in most cases, other theories give more satisfactory answer => Circuitry and tort.

By applying law of negligence or estoppel

The liability will subject to several qualification:


(a) Account-holder liable if he is found negligent.


(b) Account-holder estopped from denying obligation if he is negligent.

These are said to be 2 sides of the same coin, which in turn raise the following questions:


(a) Nature of account-holder’s duty => This depends on how we characterize the relationship.


(b) Breach of duty


(c) Breach is the proximate cause of the loss sustained by issuer.

(d) Whether economic loss recoverable in negligence.

5.2
Elements to establish liability in negligence
(a) 
Account-holder’s duty of care

Can an analogy with banking law be drawn to establish a duty of care?
In order to hold the card-holder liable for negligence it is necessary to first establish a duty of care to the issuer. Sayer suggested
 that such duty does exist. In the absence of reported decision exactly on the point he suggested that the card-holder’s liability due to negligence may be found by analogy with the law of banking. According to this analogy the card-holder owes two basic duties to the issuer. 
First, he must not behave in such a way as to facilitate forgery, similar to a bank’s customer’s duty to exercise reasonable care in drawing a cheque to prevent banker being misled in the case of London Joint Stock Bank Ltd v. Macmillan and Arthur (1918). The card-holder therefore should be responsible for any loss sustained as the direct consequence of his breach of duty. 
Secondly, also in analogy with banking law, the card-holder has the duty to inform the issuer if he finds that an unauthorized transaction occurs. In the case of Greenwood v. Martin’s Bank Ltd (1933) it was held that if a customer fails to inform the bank of cheque forgeries he may be estopped from denying the authority of the cheque. It is a common practice that issuer sends periodical statement of card account to the card-holder and by looking at such statement the card-holder should be able to discover unauthorized transaction. Regarding the limitation of the duty of the card-holder, in the case of Tai Hing Cotton Mill v. Liu Chong Hing Bank Ltd (1985) the Privy Council held that the bank’s customers was under no duty to examine statements unless such a duty is provided for in the banker-customer contract. In the absence of such an express provision the customer’s duty of care is limited to refrain from drawing cheque in a manner that facilitate fraud or forgery. 
Consider UCC rules relating to customer’s duty to examine card statement
However, whether an analogy can be validly drawn between duty of cheque book holder and credit card-holder is doubtful. Lee offered an excellent analysis on the point
. First, based on the cases of negotiable instruments she noted that the duty of care owed by a bank customer to his banker stemmed from the special mandant-mandatory relationship between them. The cheque constitutes the customer’s order to the bank to pay a third party and in return the customer has the duty to ensure that he takes reasonable precaution to prevent forgery. In contrast when signing the transaction receipt the card-holder does not give any mandate to the issuer or the merchant. If a mandate exists at all, it is the mandate from the issuer to the merchant to honor all valid cards. Secondly, she noted that the banker-customer relationship does not give rise to a similar duty with regard to safekeeping of cheque book
. If a bank customer is not liable for the careless keeping of cheque book then it may be unreasonable to make a credit card-holder responsible for keeping the card safe where the card is not even a negotiable instrument. However credit card is different to cheque book in that a cheque requires the account holder’s real signature (i.e. a cheque is not issued by a customer in case of forgery), while credit card transaction does not always require card-holder’s signature (i.e. the signature is only a means of identification). It is therefore very difficult to ascertain the degree of the duty of care owed by the card-holder to the issuer in order to hold him liable to the issuer for unauthorized transaction.

Duty of care by principles of agency? 
Analogy with documentary credit?
There is another way to establish the card-holder’ duty of care to the issuer. If we separate the 3 contracts in a credit card transaction we would see that the contract between the issuer and the merchant involves the card-holder as an agent of the issuer when presenting the card. Being an agent of the issuer, the card-holder owes a duty of care to the principal to safeguard the card and prevent fraud. It is submitted that this is a more suitable way to characterize the obligation of the card-holder. However, it is not certain whether the ‘deemed agency’ rule of Lambie will be applied outside the criminal law aspect of credit card transaction.

The above analysis shows that it is difficult to establish the card-holder’s liability toward the issuer solely based on common law. The authority though persuasive is not directly related to credit cards. It is difficult to prove the card-holder’s knowledge of the unauthorized transaction especially where he is not even obliged to read card statements. In the United States before TILA the case of Thomas v Central Charge Service Inc 
 suggests that in the absence of express terms in the card-holder agreement the risk of lost or stolen card is borne by the issuer because the issuer has no mandate to debit the card account if the card is used by a third party without the card-holder’s authorization. 

Whether economic loss recoverable?
Whether economic loss is recoverable in actionable negligence?
{Annual review of Singapore case May 2004 }

Lord Reid’s judgment in Hedley Byrne & Co Ltd v Heller & Partners Ltd [1964] AC 465 (“Hedley Byrne”) at 483 where he said that “it would be going very far to say that he owes a duty to every ultimate ‘consumer’ who acts on those words to his detriment”. The court had no difficulty in distinguishing Hedley Byrne as a case dealing specifically with a situation where the only damage suffered was pure economic loss. The courts have consistently taken a more restrictive approach to the imposition of a duty of care in economic loss cases.

Recovery for pure economic loss: 
Relationship between actions in contract and tort
20.89   In Man B&W Diesel SE Asia Pte Ltd v PT Bumi International Tankers [2004] 2 SLR 300, cross appeals were heard by the Court of Appeal arising from the High Court’s decision in PT Bumi International Tankers v Man B&W S E Asia Pte Ltd [2003] 3 SLR 239. To summarise briefly, PT Bumi International Tankers (“Bumi”) was the owner of a vessel which was built by Malaysian Shipyard and Engineering Sdn Bhd (“MSE”) pursuant to a contract between Bumi and MSE. The engine for the vessel was supplied to MSE by Man B&W Diesel S E Asia Pte Ltd (“MBS”). There was no contract between Bumi and MBS for the supply of the engine. However, Bumi was aware that MBS had been commissioned by MSE to do the job. When the engine of the vessel subsequently encountered problems and eventually broke down, the issue was whether Bumi could maintain a tortious action against MBS for economic loss in the absence of a contractual relationship, when Bumi had in place a contract with MSE for the entire vessel.
20.90   At first instance, Judith Prakash J, applying the cases of RSP Architects Planners & Engineers v Ocean Front Pte Ltd [1996] 1 SLR 113 (“Ocean Front”) and RSP Architects Planners & Engineers v MCST Plan No 1075 [1999] 2 SLR 449, held that there was a relationship of sufficient proximity between Bumi and MBS giving rise to a duty of care on the part of MBS to exercise reasonable care and skill in the design and manufacture of the engine so as to support a tortious action by Bumi against MBS in the absence of a contractual relationship. The court held that although the contract between Bumi and MSE operated to prevent any contractual relationship from arising between Bumi and MBS, it did not expressly exclude liability in tort.
20.91   Significantly, the Court of Appeal departed from the approach of the High Court. On the duty of care issue, the Court of Appeal took pains to limit the principles in the Ocean Front case. It pointed out that the court in Ocean Front had sought to emphasise the special position of the management corporation. It was in the special factual matrix of that case, having regard to the manner in which the management corporation came into being, that a remedy in tort was made available to the management corporation who would otherwise have been without a remedy. The Court of Appeal concluded (at [44]) that the relationship between the developer and the management corporation in the Ocean Front case was “as close to a contract as could reasonably be” and that Ocean Front should therefore be treated as “a special case in the context of the statutory scheme of things under the Strata Act or at least be confined to defects in buildings”. It emphasised that extreme caution should be exercised in extending the decision in Ocean Front to new situations, particularly to a situation which was essentially contractual.
20.92   At the same time, the Court of Appeal chose not to lay down any general pronouncement on the issue of recoverability for pure economic loss in respect of chattels, holding at [47] that “it would be unwise to generalise”. Instead, the court focused on the particular facts of the case, emphasising that Bumi could clearly have entered into a direct contractual arrangement with MBS with regard to the engine for the vessel, but it had chosen instead to contract with MSE to build the complete vessel, together with the engine, and it had made MSE solely responsible for any defect that could arise in respect of the vessel, including the engine. On the facts, the court held that it was Bumi’s deliberate choice to distance itself from MBS, and to look to MSE for redress should the vessel, including its engine, fail to meet specifications. There was therefore no evidence that Bumi had relied on the promise of MBS to deliver a satisfactory engine. Such a duty of care would be owed by MBS to MSE under their sub-contract, but no similar duty was owed to Bumi.
20.93   As to whether Bumi could be accorded a separate remedy in tort against MBS, the Court of Appeal differed from the approach of the High Court. The High Court had taken the view that the tortious action was allowed because it had not been expressly excluded by the contract, and therefore Bumi should not be deprived of the availability of such a claim. However the Court of Appeal held that the correct question to be asked in this case was not whether there was any justification for depriving Bumi of the remedy in tort, but whether there was any compelling reason to deem it fair to extend such a remedy to Bumi, which would be in conflict with Bumi’s express contractual commitment. In adopting this stance, the Court of Appeal appears to have been influenced by the fact that Bumi seemed to have a superior bargaining position. The court was therefore loath to help Bumi improve its commercial bargain, which the court felt would be the case if Bumi was allowed to pursue a tortious claim against MBS.
20.94   The Court of Appeal therefore dismissed Bumi’s claim against MBS.
{Annual review of Singapore case May 2004 -END}
3. 
Applying law protecting goods to allocate fraud loss
The law protecting goods may be the last resort to make the person receiving unsolicited card liable to the card issuer.

2.2
Validity of the card-holder agreement

Where the card-holder agreement is valid, as far as the issue of liability for unauthorized card transaction is concerned, the banker-customer relationship between the issuer and the card-holder is influenced by the principles of agency. Unlike the normal banking law situation where banks are generally considered a paying agent for the customer, the position with credit card is the opposite. The card-holder acts as an agent for the issuer to make an undertaking to pay the merchant. As an agent, the card-holder owes certain duty to the issuer and may be liable for negligence. The application of agency principles to the circumstances will be discussed in section 3 below together with other element of agency in credit card transaction.

This contract is made at the point of each card transaction based on the terms of the card-holder agreement. The card-holder utilizes the standing offer made available by the issuer by the card-holder agreement by using the card. Under this contract the card-holder uses the card to make the issuer liable to pay the merchant and promise to reimburse the issuer the transaction amount. Usually when a supplementary card is issued to a card-user, the card-holder agreement provides that the card-holder will be liable to reimburse the issuer for uses of the supplementary card by the card-user. In this relationship the card-user can be considered an agent of the card-holder because he is capable to make the card-holder liable. A contract between the card-holder and the issuer is made when the card-user uses the card, as an agent of the card-holder.
Argument relating to validity of the card-holder agreement may be more relevant to the situation where the card is used by a third party than situation where the card is used by the account-holder himself because when he used the card himself he will be bound to pay.

Not all 4 situations can be used equally to escape obligation.

Where the agreement is not in place, then different characterization applies.

where the card is used by a third party (sometimes without his knowledge or authority)

where the card-holder uses the card himself to make payment the terms of the card-holder agreement would be binding on him even if the card was issued to him without his request or the card-holder agreement was terminated by the card-holder. 

2. 
Applying rules of law protecting chattel to credit card

2.1
Bailment

2.2
Conversion

 (2)
Merchant-Card-user

As suggested by Jones, there is always a sale contract between card-user and merchant. 
The sale contract involving a credit card can be made between anyone holding a card and capable of signing a signature that look like the specimen signature on the card or, in the case of remote transaction, capable of giving the card numbers and other particulars printed on the card. Therefore, in the relationship with the 

This contract can be made between the card-holder and the merchant if the card-user or card-bearer is considered an agent for the card-holder. When the card-user or card-bearer acts as a principal the sale contract is entered into between him and the merchant. Both cases exist in the actual use of credit cards, charge cards and debit cards. The card-holder may authorize the card-user to make purchase only for the card-holder purposes. He may also authorize the card-user to make purchase for the card-user’s purposes or their joint purposes. When using the card the card-user may represent to the merchant that he is an agent entering into the contract of sale on behalf of the card-holder, but he may also just use the card as if he is the card-holder. The questions of the intention of the card-holder and the card-user’s representation are questions of fact. 

(3)
Issuer - Card-holder 

As discussed in Chapter II, where the card-holder uses the card himself to make payment the terms of the card-holder agreement would be binding on him even if the card was issued to him without his request or the card-holder agreement was terminated by the card-holder. However, where the card is used by a third party (sometimes without his knowledge or authority) there are situations where the card-holder agreement may not be binding on the card-holder: unsolicited cards, solicited cards which were never received nor duly accepted and cancelled cards (Please refer to section 1.1(d) in Chapter II for a discussion on the validity of the card-holder agreement). 
(2)
Issuer-Merchant

The contract between the issuer and the merchant is made at the point of the card transaction. After the transaction has been ‘approved’ by the issuer, the merchant has a contractual claim against the issuer, which he can enforce via the acquirer. Because the merchant rely on the contractual undertaking of the issuer to pay the merchant, if the merchant suffer loss due to the negligence of the issuer (to give wrong approval signal) the merchant may also claim damages in negligence.

(3)
Card-holder-Merchant
Where the card is used by a third party, it is not certain whether the card-holder enter into any contract with the merchant. In the first type of situation, the card-user represents himself as an agent of the card-holder
In the second type, the card-user contract with the merchant as principal. There is no sale contract between the card-holder and the merchant. The merchant may still make a claim for damages in negligence against the card-holder.

The card-holder’s act of obtaining a supplementary card for the card-user or giving the card to the card-bearer has the meaning of giving authority to the card-user or bearer to act as the card-holder’s agent in the relationship with the issuer. However, this act does not necessarily enable the card-bearer or card-user to act as the card-holder’s agent in the sale contract with the merchant. In the normal use of credit card there are rare cases where the card-holder makes representation directly to the merchant. The mere act of giving a card to the card-user or card-bearer may be sufficient to give the card-user authority to bind the card-holder in the issuer-card-holder contract. However, this act is insufficient to give the card-user express or implied authority to make the card-holder a party to the contract of sale. If we apply the doctrine of apparent authority the act by the card-holder to give the card to the card-bearer can at best be considered a representation to the world. This is not enough to bind the card-holder to the sale contract because the notion of holding out a person as agent to the world has long been discredited
. We will also have difficulty applying the usual authority doctrine
 because (i) the card-bearer may not be a well known class of agent but may be appointed for an isolated transaction
 and (ii) the contract of sale may not be made in the normal course of business of the card-holder
. 

The questions of the intention of the card-holder and the card-user’s representation are questions of fact. In the majority of cases, the card-user will be acting as a principal in the sale contract. Jones suggested that: “The logical and it is submitted the only conclusion is that the user contracts with the supplier as principal, the consideration being the provision of the means by which payment will be obtained, which is good consideration for this contract despite the fact that actual payment is to come from a third party (i.e. the creditor), which of course is no different than when the account holder makes a purchase.” A consequence is that, if credit card payment is to be considered absolute, the acceptance by the merchant of the payment by card would exhaust the card-user liability to pay on the sale contract. The merchant will have to look to the issuer for payment. 
Account-holder liability to merchant: Tort of negligence
The card-holder’s liability to the merchant, if any, has to be founded in tort. It was suggested that the merchant may sue the card-holder in negligence. Pursuant to the principle in Donoghue v Stevenson
, as the merchant is a person who is directly affected by the card-holder’s want of care, such duty of care exists. The merchant would not deliver goods or services if he knew the person presenting card or card particulars was not the genuine card-holder. The merchant’s loss may be physical goods, a valid recoverable head of damage. Based on the principles of negligence, the card-holder should be liable to the merchant in case of unauthorized card transaction.

(4)
Issuer-Card-user

Because the card-user or card-bearer acts as agent of the card-holder in the card-holder-issuer contract, where the agent exceeds his authority he is in breach of the agency contract (whether express or implied) with his principal. The principal card-holder will have to take action against his agent. American cases suggested that a card-bearer who is not a party to the agreement with the issuer is not liable to the issuer
. However, if the card-user is a co-applicant who entered into the agreement with the issuer for the issuance of a separate card to him, he may be held partially liable, at least for the transaction made with the supplementary card
.
This contract is made at the point of each card transaction based on the merchant agreement and the card association’s bylaw and regulations. Previously we have come to the conclusion that when the card-holder presents the card to the merchant, he is considered as an agent for the issuer, making the representation on behalf of the issuer and rendering the issuer liable to pay the merchant. In this case the card-user uses the card instead of the card-holder. 
Therefore the card-user can be considered as an agent for the issuer in the same way as the card-holder is. Because the card-holder undertakes to pay the issuer for use of the card by the card-user, the issuer issues the supplementary card to the card-user. The supplementary card is as effective as the primary card to make the issuer liable for paying the merchant. Therefore an agency exists between the issuer and the card-user. The card-user acts as an agent for the issuer to make representation to the merchant in the payment transaction. 

In case the card is used by a card-bearer we may consider the card-bearer as a sub-agent of the bank, authorized by the card-holder to make undertaking to pay the merchant that will be binding on the issuer. In the absence of an express clause in the card-holder agreement prohibiting the card-holder to give the card for others to use, this is possible. The words ‘authorized’ or ‘unauthorized’ indicate the validity of the agency relationship between the card-user or card-bearer and the issuer in respect of the issuer-merchant contract. The validity of the agency depends on the act of the card-holder. 

1.1 
Situations where the master agreement may not exist
There are four situations where the card-holder agreement may not exist. The card-holder agreement may not have been formed in case of unsolicited card, solicited card which is not received and un-accepted cards. The card-holder agreement may have been terminated when the card is sent back to the issuer for cancellation.
(a)
Unsolicited card

Where an issuer sends a card to a person without his request whether a contract is formed between them depends on the terms of the standard agreement that accompanied the unsolicited card and the act of the recipient. The standard agreement usually sets out certain formality required to establish a contract and to enable the use of the card. Generally, if the formality was reasonable (e.g. requiring the recipient to sign a document confirming his agreement to the terms and conditions sent to him) and was fulfilled by the recipient, a contract will be made. Two questions arises:

First, there are many ways to draft the standard agreement. The agreement may provide that the recipient would be deemed to have entered into the standard agreement if he kept, signed or used the card. The question is whether these simpler formality or the absence of any formality would be valid to impose any obligation on the recipient of the unsolicited card.

Secondly, the act of the recipient may vary widely. He may sign documents, sign the card, use the card and settle the card bill sent to him. He may also destroy the card or simply keep the card and does nothing about it. The question is which act or omission would result in the formation of an agreement between the parties.

To find out whether an agreement was formed require the application of the principles of contract formation to the combination of the above 2 factors. 
If the standard agreement requires the recipient to sign a document and return it to the issuer, and the person did that, then clearly a contract would be made between them. The difficult situation arise where:

(i) the standard agreement required the recipient to sign a document, but the person failed to complete that formality; or

(ii) the standard agreement provided that if the recipient keeps, sign or use the card his act would constitute acceptance. 

Three situations may occur.

If a person received an unsolicited card, kept it and used it, his conduct would constitute an acceptance resulting in a contract between him and the card issuer. The terms of the standard agreement would be given effect upon the card-holder.

or a representation which estops him from denying his obligations towards the issuer. If he uses the card over a period of time and regularly settle the bill sent to him, it is most likely that the court would infer a binding contract between the issuer and the card-holder.

It has been suggested
 that if the person who received the card kept the card and did nothing about it, no contract existed between them. This suggestion was based on the general principles of contract acceptance in Felthouse v Bindley
 which said that mere silence does not constitute acceptance. 
In view of recent development of contract law in Singapore, the answer is no longer so simple. In the case of Midlink Development Pte Ltd v The Stansfield Group Pte Ltd
 the question whether a party’s silence can constitute acceptance arose. The plaintiff’s property had for several years been leased to the defendant and the contractual relationship was governed by written agreements. Although the parties had commenced negotiations on the renewal of the lease prior to that date and had agreed on a reduced rent, no written agreement was executed due solely to the defendant’s omission. However, the defendant continued to occupy the leased premises after the expiry of the written agreements, and made regular payments of the adjusted rent. The question arose whether the parties were bound by a two-year term lease in such circumstance. V K Rajah JC held on the facts, that an oral contract had been formed notwithstanding the absence of the formality of a written lease. The learned judge explained (at [50] and [51]):

“Silence is a midwife that may ultimately deliver a contractual offspring that is stillborn or live. Silence and implicit acceptance are not invariably antagonistic concepts. Silence can signify affirmation at one end of the spectrum, disinterestedness or abandonment at the other end of the spectrum. It is a chameleon utterly coloured by its contextual environment. Silence will usually be equivocal in unilateral contracts or arrangements; in bilateral arrangements or negotiations on the other hand, there will usually never be true or perfect silence. In many such cases, while there may not be actual communication of acceptance, the parties’ positive, negative or even neutral conduct can evince rejection, acceptance or even variation of an existing offer.”
Rajah JC clearly expressed the view that there could be instances where a party is placed under a positive duty to speak, and his silence in such circumstance would be tantamount to a representation which operates to estop him from denying the existence of a state of facts. This view was supported by the authority of Spiro v Lintern
 and “The Law Relating to Estoppel by Representation”
, the relevant passages of which were cited in his judgment. The principle laid down was that the court would look at the entire circumstances and the conduct of the parties to determine whether a party’s silence could amount to the absence of acceptance. In the particular case it was found that a contract was formed based on the defendant’s conduct to remain in possession of the property and continuing to pay the rent. 
According to the principle stated in the above decision, if a person received an unsolicited card, keep it and use it, his conduct may constitute an acceptance resulting in a contract between him and the card issuer, or a representation which estops him from denying his obligations towards the issuer. If the unsolicited card is accompanied by a standard agreement, the terms of such agreement might be given effect upon the holder of the unsolicited card. If he uses the card over a period of time and regularly settle the bill sent to him, it is most likely that the court would infer a binding contract between the issuer and the card-holder.
However, if the person who received the unsolicited card only keep the card but never use it, his conduct may not constitute an acceptance. He is under no obligation to look at the card or read the documents enclosed and may never open the envelope. If the card was subsequently lost, stolen or otherwise ended up in the hand of a third party, the liability of the recipient of unsolicited card may not be founded on contract, but on the law of bailment or the tort of conversion, negligence or conspiracy. We will look into these doctrines later.
(b) 
Solicited card which was never received
Where the issuer sends a card to a person in response to his application for a credit, debit or charge card, it is considered a solicited card. If the card became lost or stolen before reaching the applicant, the liability of the applicant depends on whether there is a contract between him and the issuer. Several situations may arise:

(i) 
If the standard card-holder agreement was given to the applicant when he first apply for the card, then the application may be treated as an offer. The contract between the issuer and the applicant would be made upon the issuer’s acceptance by posting the card to the card-holder. According to the posting rules, the acceptance takes effect even though it never reach the applicant
, except where the applicant deliver a notice to withdraw his application to the issuer before the issuer’s posting of the acceptance
. Because the contract has been made, the applicant may be liable to the issuer in both contract and tort. If the lost card was used to make payment, the applicant would be liable for the transactions. If the postman was negligent, the applicant would also be liable if the postman was treated as his agent.
(ii) 
If the standard card-holder agreement was not given to the applicant when he apply for the card (which is the current practice of Singapore banks), the application for the card may constitute only an invitation to treat. In this case, the issuer’s posting of the card and the agreement to the applicant would constitute an offer. If the offer is lost or stolen in the mail, there can be no contract between the issuer and the applicant. Accordingly, the applicant has no obligation toward the issuer in contract.
(iii)
The analysis in (ii) above assumes that there is no obligation imposed on the applicant in the application form. As described in Chapter II, the application forms used in Singapore usually contain an undertaking by the applicant to bear the risk of loss of the card sent to him by post. In this case, even if both the card and the card-holder agreement were lost in the mail, the applicant’s undertaking to bear the risk of lost cards would be binding on him. The applicant’s liability is founded on his contractual undertaking contained in the application form, but not the card-holder agreement. 
(iv)
Some card application forms does not contain the applicant’s undertaking to bear the risk for loss of cards sent by post, but refer to the card-holder agreement, which in turn contain a clause making the card-holder liable for all unauthorized transaction and bear the risk of lost cards. In this case the consequence would be the same as in (ii) above because the card-holder agreement would not be binding on the card applicant. Even in case the application from refers to a copy of the card-holder agreement which is obtainable at the bank’s counter or accessible at the bank’s internet web site, the terms of the agreement should not be taken as binding on the applicant if he has not actually read its terms before signing the application form.
(c)
Solicited cards which was received but not accepted
Where the card was solicited and the applicant received both the card and the card-holder agreement, 2 situations may occur:
(i)
If the card-holder agreement provides that the card-holder keeping, using or signing of the card constitutes his acceptance of the agreement, then the card-holder would be liable pursuant to the terms of the master agreement, e.g. for losses if the card was later lost or stolen.

(ii)
If the card-holder agreement provides that the card-holder’s signing of the card is the only action that constitutes his acceptance of the agreement, the card-holder might argue that the act of merely keeping the card does not constitute his acceptance. However, if the practical view as in Midlink Development Pte Ltd v The Stansfield Group Pte Ltd discussed above is taken, the court may allow the substance of the circumstance to take precedence over inadequacies in formality. In such case the applicant’s act of remaining in the possession of the card may constitute an acceptance, or alternatively, a representation that estops him from denying liability to the issuer.
The issue of liability for damage caused by lost or stolen card will be of little practical significance where the card sent to the card-holder was not ready for making payment. Many banks in Singapore require the applicants to sign a preprinted form acknowledging receipt of the card and agree to be bound by the terms and conditions that came with the card and return the form to the banks. Only after receipt of the acknowledgment the issuer would ‘activate’ the card. In this case, if the applicant did not send the acknowledgment to the issuer, the card-holder agreement would not be formed. However, the maximum actual damage that may be caused to the issuer is the costs of producing the card. 
(d)
Renewal cards 

(e)
Cards sent back for cancellation

4.
Bailment and applicable torts of interference with goods
4.1
Applicable situation => especially when the contract is not there
As discussed in section 1.1(d) of Chapter II, there are four situations where the card-holder agreement may not be valid: 

(i) 
unsolicited cards;

(ii)
solicited cards which were never received;

(iii)
solicited card which were received but not duly accepted; and

(iv)
cancelled cards;

The validity of the card-holder agreement is questionable either because it has not been entered into in accordance with contract acceptance rules, or because it has been terminated before the card transaction occurs. 

Where the card-holder agreement is not in place, the relationship between the card-holder and the issuer may be characterized as a bailment of the card. As a bailee, the card-holder owes certain duty to the issuer and he may be liable to the issuer for damages if he is found negligent or be in breach of his duty. We will discuss the card-holder’s liability as a bailee in section 2 below.

In several of the situations described above there were no contract between the card issuer and the person who received or applied for the card. If there were no contract, no duty is owed by the person to the card issuer based on contract. The issuer, however, may recover damages based on the law of bailment or the tort of conversion, negligence or conspiracy, depending on the situation.
4.2
 
5. 
Risk shifting clauses in the card-holder agreement
In this section we will first look at the way the issuer seeks to protect their interest by the use of card-holder agreement in the absence of legislative intervention. 
5.1
Types of risk shifting clauses used in Singapore
Unlike the US and UK there are very little control placed on credit card agreements in Singapore. Therefore a series of provisions are used by banks in their standard card-holder agreements to protect them by shifting all fraud losses to the card-holder. 

Exclusion of liability clause

First, an ‘exclusion of liability’ clause can be used to absolve the issuer’s liability for any use or misuse of the card. There are two version of this clause, the first of which applies only to transaction effected by lost or stolen cards before the notification of lost card is received by the bank. In this case the card-holder will not be liable for transactions that occur after the bank have received the notice. The second version applies generally to all unauthorized transactions
 regardless of its nature.

It has been suggested
 that the validity of the exclusion of liability clause may be challenged based on Unfair Contract Term Act 1977 which provides that a party whose standard conditions form the basis of the contract cannot rely on a term in order to excuse a contractual performance substantially different from that undertaken by him, except to the extent that the term meets the test of reasonableness of the Act. Based on the suggestion by the American authorities that the issuer owes a duty of care to the card-holder and it was incumbent on him to prove that his duties were discharged before the court could invoke the clause, it was suggested that an exclusion of liability that applies to all unauthorized transaction may be too wide because the honoring of instruction by an impostor is not a performance contemplated by the parties. However, the narrower version of the clause that only excludes issuer’s liability where the card-holder fails to report the loss of the card is justifiable on the basis that forgeries are hard to detect. 

To a certain extent, the narrower version of the clause seems to be fair and acceptable to the card-holder. However, the clause ignores the fact that card transaction can be effected without the card. Where only card particulars are stolen, the risk will be on the card-holder because so long as the card is in the possession of the card-holder the issue of notification of loss does not arise at all. In view of the recent surge of identity theft by the use of virus, key-logger, spy-ware and phishing sites, it is submitted that the exclusion of liability clause, even used in the narrower version, places a considerable burden of risk on the card-holder.

‘Liable for all transactions’ clause

The second method to protect the issuer is making card-holder liable for all card transaction, authorized and unauthorized. To make the clause more acceptable to card-holder, the unauthorized transactions can be hidden in the definitions part of the standard terms. The word “card transaction” may be defined to include all unauthorized transactions or include all the unauthorized transactions made before the delivery of the notice of loss of the card
. Where the card-holder agreement uses unambiguous words to include unauthorized transaction it will be very difficult for the card-holder to deny liability. He would be bound by his own undertaking as suggested in some early American authorities
.

Indemnity clause

Thirdly, the card-holder agreement may impose a more onerous obligation on the card-holder. In addition to being liable for all items posted on the account the card-holder might be required to indemnify the issuer for any loss suffered by the issuer arising from any use or misuse of the card or card account. 

Duty to examine statements clause

Additionally to avoid problems such as in the case of Tai Hing Cotton Mill v. Liu Chong Hing Bank Ltd most card-holder agreement require card-holder to read the card account statement and inform the issuer of any unauthorized transaction within a certain period of time, failing which the card-holder agreement will be held liable for the unauthorized transaction. When there is no agreement controls by regulations, the usual tactic used by banks is fixing the period of notice very short
. This would effectively diminish the card-holder’s right to challenge an erroneous items or unauthorized transaction in the statement. It is suggested that there should be regulation on credit card that gives a reasonable period for the card-holder to read the statement and allow extension of such periods in circumstances such as card-holder traveling overseas or hospitalized.

There are many other popular clauses in card-holder agreement that gives issuer great flexibility and rights while places all risks and losses on the card-holder. We will look at them in the next chapter. Here we can conclude that in the current Singapore system the card-holder are to bear all losses due to almost all unauthorized transactions. The most generous issuer in Singapore would take responsibility for unauthorized transaction only in case the card is lost or stolen and the unauthorized transaction occurs after the issuer has received the notice of lost card from the card-holder. This risk that the issuer takes is next to zero because immediately upon receipt of the notice the issuer can disable the use of the card via the computer system approving card transactions. 

Validity of clauses

Lost or stolen card

The third situation occurs where the card-holder duly accepted the card-holder agreement or signed the card but it was later stolen or the card particulars disclosed and used by a fraudster. The liability of the card-holder toward the issuer for unauthorized transaction in this case depends on the terms of the card-holder agreement and the principles of negligence in the absence of an express provision in the contract. 

4.2
Card not lost but card number disclosed

In the next section we will look at the common terms found in card-holder agreement that deal with card-holder’s liability.

6.
Relationship with the merchant

=========

In an authorized transaction the card-user is authorized by the account-holder to use the card to make payment either (i) for the purposes of the account-holder or (ii) for the card-user’s own purposes, for which he may or may not be liable to reimburse the account-holder.

which needs to be valid in order to trigger the creation of the 3 contracts involving the issuer, the merchant and the account-holder:

(b)
Between the  issuer and the merchant: 
In the model of characterization we adopt, the issuer is considered as making a contractual undertaking to pay the merchant the transaction amount (less a certain discount) at the point of each card transaction. This undertaking can be made in two different ways:

(i) 
In an ‘online’ transaction, which is more common, the merchant sends a request from his computer or electronic data capture terminal to the issuer tagged with the card particulars and the transaction amount. The transaction can be effected only after an ‘approval’ signal for the specific transaction is received from the issuer via the electronic communication linkage. In this case, it is possible to infer from the circumstances that, by sending the approval signal, the issuer makes an undertaking directly to the merchant in respect of the card transaction. In variation of the ‘online’ method, where the merchant does not have a live communication link with the issuer, but he obtains the approval via telephone from the acquirer, the issuer’s undertaking is made via the acquirer who acts as an agent of the merchant.

(ii) 
Where the transaction amount is below the merchant’s floor limit or it is impracticable to obtain approval from the issuer, ‘offline’ method will be used. In this case, the issuer’s undertaking can be made only if the card-user is considered an agent of the issuer. It has been suggested in section 2.3 of chapter II that the account-holder should be considered an agent of the issuer, making an undertaking to pay the merchant. Similar to the analysis in (a) above, the authority of the card-user (as sub-agent) may be established by the application of apparent authority doctrine. The only difference is that, in this case the card-user’s apparent authority is created not by a representation by the principal (the issuer), but by an authorized agent (the account-holder). The apparent authority doctrine does not require that the person making the representation must be the principal as long as that person is “authorized in accordance with the law of agency”. However, an agent with apparent authority cannot by his conduct give rise to apparent authority in a sub-agent
. Therefore, it is necessary that the account-holder has express authority in this case.

(c) 
The sale contract:


In the contract of sale with the merchant the card-user acts as a principal, not as agent for the account-holder. The consideration for the sale was the provision by the card-user of the means by which payment will be obtained from the issuer. The acceptance by the merchant of the sale vouchers discharged the card-user’s liability under the sale contract. 

There has been authority suggesting the opposite. Re Charge Card Service Ltd applies the doctrine of undisclosed principal in all circumstances and treat the card-user as an agent for the account-holder (as undisclosed principal) in both of the dealings with the merchant and the issuer
. However, it is submitted that if the intention of the card-user is to enter in to the sale as a principal, undisclosed principal cannot apply because undisclosed principal requires that “in entering into the contract, the agent must intend to do so on the principal behalf”
. As discussed in section 2.3(c) of Chapter II, the application of undisclosed principal across the board, while appears to be a convenient method to justify the artificial ‘quasi-novation’ model of characterization, was in fact a flaw in the decision, which results in illogical results when the card is used by an authorized card-bearer and should be avoided.

The above analysis illustrates how the principles of agency law is applied to establish the authority of the card-user to enable the account-holder’s liability towards the merchant. It is evident from the analysis that the weakest link in the line of argument to establish the account-holder and card-bearer agency is the conduct of the account-holder. This is the area where disputes usually arise between the issuer and the account-holder in respect of allegedly ‘unauthorized’ transactions.

============

7.
Considerations for a reform
What need to be done?

7.1. 
Confirmation that account-holder is not liable for unauthorized transactions, except provided in the legislation

Benefits: certainty, avoidance of unfair practices.

What needs to be excluded? 

7.2
Maximum limit of card-holders liability for unauthorized transaction
Rules in UK and US?

Additional problems to be addressed?

We will look at the legislative intervention in United States and United Kingdom on the issue of fraud losses. The analysis of these two quite contrast pictures will serve as a foundation for some suggestions relating to Singapore in the next section.
Problems:

(1)
Too much emphasis on the physical card.
United Kingdom

Authorized transaction

In respect of card-holder’s liability for authorized transactions the Consumer Credit Act 1974 (CCA) confirmed the common law positions in section 83(1) providing that the card-holder shall not be liable to the issuer for any loss arising from use of the credit card by another person not acting, or to be treated as acting as the agent of the card-holder. As contracting out of section 83 is prohibited under section 173, CCA ensures that the practice of shifting fraud loss to card-holder has no place in United Kingdom. The effect of section 83 only extends to loss suffered by the issuer either in contract or tort, leaving the issuer-merchant relationship to be resolved by ordinary principles of contract. The words ‘to be treated as acting’ in section 83 seems to refer to the doctrine of apparent or ostensible authority. This general principle of agency would enable both the issuer and the merchant to take action against the card-holder. However, only the issuer may rely on section 83.

Furthermore, section 84 places the onus of proof on the issuer to show that the transaction was authorized or made before issuer’s receipt of the notice of loss of card. Section 84(2) specifically deals with the questions of card-holder’s liability for misuse of credit card by card-bearer. Section 84 covers both the situation of an authorized card-bearer who has exceeded his authority and the situation of a mere bearer of the card who managed to use the card by forging signature or entering into transactions that do not require signature. As long as the card-holder has consented to the possession of the card by the card-bearer the card-holder will be liable. A literal interpretation of section 84 shows that the card-holder will be liable even if the card was obtained by the card-bearer by a fraud or trick. => Who said this?
Unauthorized transaction

In respect of unauthorized transaction, Section 84(1) of CCA limits the card-holder’s liability to a maximum of £50 for loss to the creditor arising from use of credit card during any period that the card is not in possession of an ‘authorized person’. The terms ‘authorized person’ have been interpreted to include the card-holder, the issuer and any person authorized by the card-holder or the issuer to hold the card. Therefore, the issuer will be mainly liable for losses caused by use of card after he sends the card to the card-holder and before the card reaches the card-holder. This is further confirmed by section 66, which provides that the card-holder cannot be liable until the card is accepted by him. Where acceptance by the card-holder is by his first use, the card-holder’s liability during the period after he received the card and before his first use will also be limited to £50. Under section 84(8) the limitation of £50 is applicable for each card in circulation. 

United States

Similar to the position in United Kingdom, in 1970 the federal Consumer Credit Protection Act was amended to address the problems relating to fraud losses allocation. The law
 provides that the card-holder is liable for unauthorized use of credit card for a maximum of $50 only if (i) he has accepted the card (ii) the issuer has given adequate notice of potential liability (iii) the issuer has provided the card-holder with a description of a means by which the issuer may be notified of loss or theft of the card (iv) the unauthorized use occurs before the card-holder has notified the issuer of the loss or theft; and (v) the issuer has provided a method whereby the card-holder can be identified as the person authorized to use the card. 

Definition and subsequent interpretation of the law
 shows that the $50 limit only applies when the card is used by a person other than the card-holder without actual, implied or apparent authority and the card-holder receives no benefits. Therefore the card-holder remains open to merchant fraud. For example, when a card-holder sends his car for repair, the garage may take an impression of the card by an imprinter before beginning work on the car and the card-holder gives the signature on the transaction slips. The garage will later fill in the amount they wish to charge to the card. If the garage carry out unauthorized work or charge an excessive amount, the card-holder cannot use the $50 limitation to limit his loss.

In general, the law in United States achieves the same effect as the CCA or United Kingdom, preserving the existing common law principles of agency relating to the card-holder’s liability for authorized transaction and at the same time place a limit to his liability for unauthorized transaction. 

The $50 limit is an absolute ceiling as nothing in the act contemplates greater loss for the card-holder even if he knows that the card has been stolen and failed to notify the issuer of the loss. However, in several cases where the courts found the card-holder to be so grossly negligent they have refused to apply the TILA $50 limitation on the basis that negligent results in apparent authority. In the case of Minskoff v. American Express Travel Related Services Co
, a company was held liable for unauthorized card transactions effected by forgery of signatures on card application, cheques made in payment of card statements and card transaction receipts of the CEO’s personal secretary. The liability that the appellant company was liable for went far beyond the $50 limit because the company and its CEO had failed to examine the monthly card statement for several years. Applying the rule or New York law that account holders are obligated to exercise reasonable care and promptness to examine bank statements to discover any unauthorized signature and alteration
 the court held that the card-holder is in a superior position to determine whether the charges reflected on his regular billing statements are legitimate. The card-holder’s failure to examine card statement would, therefore, constitute negligent omission that creates apparent authority for charges that would otherwise be considered unauthorized under TILA. In another case, Walker Bank &Trust Co. v. Jones
, a principal cardholder and a supplementary card-user were held liable when they retained their card after having given notice to the issuer to terminate the use of the cards, and continued to make charges to the card account. The basis for the decision in Walker Bank was that the use of the card even after notice of termination constitutes a representation of apparent authority giving rise to authorized transaction. 

The $50 limit under TILA applies to both consumer and corporate credit and charge card. However, if a corporate account holder is issued with more than 10 cards, the parties have the option to contract out of the TILA protection. In the absence of this contracting out clause, the limit applies equally to both consumer and commercial cards. The limit, however, does not apply to debit card even if the card is used with signature in the same way as the credit and charge cards. This may be due to historical reasons because TILA was enacted to in response to credit card use, which happened some time before debit card became popular.

3. 
Suggestions for reform

3.1
The need to reform

In Singapore, there is no law or regulation on the issue of card-holder’s liability for use of credit card, charge card or debit card by a third party. The analysis of the current issuer-card-holder contracts shows that the card-holders are treated in a very unfair manner in the relationship with banks. Although Singapore inherited a large body of common law from England
, most of the authority relating to credit card in United Kingdom does not apply to Singapore because Singapore did not inherit the CCA. The development of cases in United Kingdom outside the scope of CCA had come to a stop after the CCA was enacted. In Singapore, there is a lack of litigation by card-holder against banks because the chance of success in any of the action is very slim in view of the current state of the issuer-card-holder agreements in use. The body of judge made law that Singapore has is out-of-date, under-developed with much ambiguity and uncertainty. A comparison with the law in United Kingdom and United States indicates that credit card fraud loss allocation is an issue that is more than 20 years overdue. A reform in this area is becoming more important because card-holders are now subject to higher risk of unauthorized transactions in view of the recent surge of identity theft, internet fraud, phishing and spyware.

It is submitted that, to support credit card as a payment system and to ensure fairness in the dealing between consumers and banks, the country should not rely solely on the private contracts. As banks in Singapore have much greater bargaining power and resources compared to both individual and corporate card-holder, the credit card agreements drafted by them tends to be unfair and over-protective of the banks’ interests. The analysis into bank’s terms proves that they take almost zero responsibility and place all risks of fraud on the card-holders. This situation is not going to change without legislative intervention. Banks as organization for profit have no interest in changing the contractual regime. 

The results this situation brings are that, at a micro scale, card-holders lacking knowledge of the law remain vulnerable to the risk of credit card fraud. The risk is growing bigger as their card number can be easily stolen and used for internet fraud. Card-holders who realize the risk will likely seek to use alternative means to protect themselves. The most popular method is by using an aggregator and master-merchant like Paypal. Under this scheme, Paypal holds the credit or debit card number of the card-holders and allows them to make payment to other individuals or merchants without revealing the credit card number. Because Paypal keeps the confidentiality of the card numbers and gives card-holder a fair and convenient procedure of resolving disputes with merchants, the scheme has much benefit for the card-holder, especially those who has a credit card issued by a Singapore bank. However, the more widespread trend of using Paypal means the loss of income for Singapore banks from providing acquiring services directly to merchants.

From a macro view, the lack of fraud protection may result in card-holder’s reluctance to use credit card because they are afraid to reveal card numbers and because they cannot expect supports from banks when they have disputes with the merchant. The statistics in chapter 1 shows that although Singapore has a larger number of payment cards compared to other countries, the value of transactions remains smaller compared to other means of cashless payment. The value of transactions does not grow in pace with the number of cards. This may be an indication of the result of lacking proper protection for card-holder. The other important consequence of lacking card-holder’s protection is that banks will likely have less incentive to increase risk management. Government’s recommendations for better risk management, data protections and fraud prevention might not have much effect unless there is a direct economic loss if banks fail to take the recommendations.

It is submitted that, the party that has the main responsibility to minimize the risk of fraud is the banks. They are the only party that has the ability to increase security for the credit card payment system. The law needs to change in a way that forces the banks to do so. Almost 30 years ago there were concerns raised in United States and United Kingdom that banks may cease to issue credit cards if so big a burden is placed on them in respect of fraud loss. History has proven these concerns to be irrelevant. Better protection for card-holder in these countries has resulted in a boom in credit card use and much profit for the banks. More use of credit cards also facilitates commerce in general and electronic commerce in particular.

Another area of concern is the relationship between banks and card associations. As discussed at the end of chapter III, the popular card associations have detail procedure for resolution of disputes relating to merchant-card-holder disputes as well as unauthorized transactions. The regulations of card associations are flexible enough to be compatible with both pro-consumer jurisdiction like United States and jurisdictions where consumer’s interest is left to self regulation like Singapore. Currently, the regulations of popular card association allocate fraud risk in face-to-face card transaction to be borne by card issuer while the risk for remote transaction via internet, telephone and facsimile may be passed back to the merchants via the chargeback procedure described earlier. Without the intervention by legislation, the benefits that credit card system can offer may not be passed to the card-holders.

3.2
Recommendations

The only way to reform the law in the area of card-holder’s liability for credit card transactions is by way of legislation. In this section several recommendations will be made based on the analysis of the law in United Kingdom and United States.

First, the law should retain the current common law rules that make card-holder liable for card transactions made with their express, implied or apparent or ostensible authority. In particular, the card-holder should be liable if (i) he has applied for a supplementary card to be issued to a card-user (ii) he has voluntarily given the card or card number for a card-bearer to use either generally or for a specific transaction.

Secondly, the loss due to unauthorized card transaction that a card-holder has to bear should be limited to a certain level, for instance S$100. This threshold serves two purposes. On the one hand, it makes the banks liable for amount exceeding the liability level so as to force them to enhance the security of the system and conduct operations to prevent fraud. Banks should bear this responsibility because they are in the better position to conduct security enhancement and fraud protection in the credit card payment system. On the other hand, the threshold should be high enough to give the card-holder enough incentive to prevent fraud on their card by keeping the card safe, avoiding to reveal the card number in unsafe environment (such as unsecured internet connections), using anti-virus and anti-spyware software to protect their computer. As discussed above, issuing banks do not bear the entire fraud risk burden, they share the burden with the merchant via the credit card associations. Currently, issuers are required to bear the loss due to face-to-face transactions only, which loss is relatively smaller as all these transactions require signatures. The loss due to remote transaction via telephone and internet can be passed back to the merchants via the arrangement with the credit card associations. 

Thirdly, the card-holders should be liable for card transaction if they have failed to review the monthly card statements to reveal unauthorized card transactions. They, however, should be given a fair period of time, e.g. 60 days to review their card statement, not 7 days as prescribed in some Singapore card-holder agreements. This period should be extended in the event the card-holders were in situations beyond their control that prevent them from having access to the card statement, for instance if they were traveling overseas or hospitalized. This suggestion is related to the suggestion on disputes resolution procedure in section 2.2.1 of chapter 4.
Fourthly, the banks should be liable for card transaction made with cards being sent to the card-holder by post. These can be new cards issued to applicants or replacement cards issued to existing card-holders. This loss may be prevented by the banks’ requiring cards to be activated by card-holder before being used for the first time. The banks should also be liable for card transactions made with cards being sent back to the banks for cancellation. A number of card-holder agreement attempted to minimize this risk by requiring the card to be cut in halves before being sent to the banks. However, as card transactions can be made with card number, even if the card has been cut into several pieces, there is still the risk. Banks may mitigate this risk by requiring the card-holder to destroy the card totally and certify such destruction. 

Fifthly, the statutory limit of card-holder’s liability for unauthorized transactions should apply equally to cards issued to individual consumers and to corporations. In case there are more than 10 cards issued to a corporation the parties may be given the option to contract out of the statutory limit.

We have completed the analysis in the issue of card-holder’s liability for use of card by a third party. 
Chapter V

Resolution of disputes

1. Disputes resolution procedure

2. Disputes resolution under ABS

3. Alternative disputes resolutions by Paypal

4. Conflicts of law issues

5. Suggestions

Alternative solution for the previous 2 chapters

Chapter V
Credit card regulation
In this chapter we will attempt to review the regulation of credit card, charge card and debit card in Singapore. We will first look at the current statutes and regulations that govern the licensing of card issuers and the regulatory requirements relating to issuance and use of cards. In the second half of this chapter we will consider problem areas of the current regulatory framework where improvement can be made.

1. 
Current regulatory framework
1.1
Overview of consumer credit protection in Singapore

In any society, there is the need to control and regulate the business activities of providing financial accommodations to individuals for his consumption as opposed to business purposes. That regulatory system is usually known as consumer credit protection. 

The credit card not only enables the card-holder to make retail payment without carrying cash along, it allows him to do so without having the money. The credit card is a standing offer by the issuer to provide financial accommodation to the card-holders. Among the card-holders there are companies, government agencies but the majority of card-holders are individuals. As a result, the law on credit card closely relates to consumer credit protection. In many countries, such as UK and US, the laws and regulations relating to credit card takes up a considerable proportion of the consumer credit legislations. As lending transaction frequently entails security transaction, the law on consumer credit is also closely related to the law on security over personal property. Although not popular, there are credit cards secured by card-holder’s property. In this case the security transaction may be affected by the law on security. The law of security over personal property is, therefore, related to the law on credit card, albeit at a lesser extent compared to the law on consumer credit. 

The law on consumer credit in Singapore consists of separate components developed on an ad hoc basis as new forms of consumer credit were put in use. Because of the variety of sources and approaches to regulation the area of consumer credit law as a whole has long been in an unsatisfactory state marked by the lack of uniformity. The insufficiency of the current system has been thoroughly analyzed and the needs and possible path of reform in the area of consumer credit protection in Singapore has been proposed as early as 1978
. Within the limit of this paper, it is not intended to repeat or re-evaluate the entire analysis and proposal for a reform of consumer credit protection law. It is, however, necessary and helpful to take a quick look at the major problems of consumer credit law in order to form a better view of the current status of the law on credit card and anticipate possible path for reform.

Consumer credit takes various forms ranging from money-lending to credit accounts, credit sales, conditional sales, credit cards, hire-purchase and pawn-broking. Unlike most of other common law jurisdictions such as the United States and the United Kingdom where all forms of consumer credit is regulated systematically in a unified manner, the consumer credit protection in Singapore is old and complicated with a large volume of legislations, including: Moneylenders Act (discussed in Chapter 2), Pawnbrokers Act (Cap 222), Hire-Purchase Act (Cap 125), Banking Act (Cap 19), Finance Companies Act (Cap 108). Each of the legislations provides a different treatment for the form of credit that it is concerned with. The deficiencies of the current legislations are evident when looking at the entire picture and looking into individual statutes.

As a past-time colony Singapore has ‘inherited’ most of its legislations from the UK. The Money Lender Act and the Pawnbrokers Act are patterned after old UK acts which date back to the nineteenth and early twentieth centuries (e.g. Pawnbrokers Act, 1872 Moneylenders Act, 1900), both of which were repealed by the Consumer Credit Act 1974 (CCA). Before the enactment of the CCA, the regulation of consumer credit in the United Kingdom suffered from a disparity problem because separates legislations were enacted on an ad hoc basis when new forms of credit were invented. Singapore not only has chosen to inherit the old acts together with their problems which have been widely known since the Crowther Report in 1971. The Moneylenders Act and the Bills of Sale Act have long been criticized in UK and Singapore for failing to distinguish between consumer and commercial transactions and excessively harsh civil consequence of statutory violation. A technical error under these acts (such as the change of business address of the lender) might render a transaction not only void but the loan irrecoverable. A double licensing system requiring the lender to be licensed under the Money Lender Act and the mortgage of chattel has to be registered under the Bill of Sale Act in order for a secured loan transaction to be valid is so rigid and time consuming that even legal practitioners prefer to avoid. 

Working along side with the antique legislations, a series of newer legislations on various forms of consumer credit were created in late 1960s and early 1970s (e.g. Hire-Purchase Act in 1969, Banking Act in 1970, Finance Companies Act in 1967, Insurance Act in 1966). The new acts used relatively more modern approach to regulation and controls. For example the treatment of the type of consumer credit under the Hire-Purchase Act which was patterned after the Australian legislation contrasts sharply with the treatment of money-lending transaction under the Moneylenders Act. For example a consumer needs financing to purchase a car. If the transaction is structured as a secured loan the lender need to be licensed under the Moneylenders Act and the mortgage needs to be registered under the Bill of Sale Act to be valid. The same transaction if structured as a hire purchase would require no registration in respect of both the finance provider and the security. Besides the widely varied regulatory treatments, some forms of unsecured credit transactions such as revolving accounts and credit sales are not subject to regulation at all. The disparity in Singapore is greater than that which existed in United Kingdom before the CCA 1974 because of the piecemeal development of the law.

In the area of security over personal property the position in Singapore is pretty much similar to the position in the UK. There are separate statutes regulating the different types of security according to their form and consequently there are multiple systems for determining priorities between creditors. The Companies Act, the Bills of Sale Act, the Policies of Assurance Act, the Hire-Purchase Act, the Sale of Goods Act, the Factors Act and the Pawnbrokers Act each have devised different rules to determine priorities of creditors. Alongside with the systems of these acts are the common law and equitable rules and other rules to determine priorities in bankruptcy proceedings and distress. 
In the next section we will look into two regulatory regimes most likely govern the credit card payment system, the Banking Act and the Money Lenders Act.
1.2
Regulation of credit card under the Banking Act 

1.2.1.
Licensing requirements

Because almost all credit, charge and debit cards are issued by banks and financial institutions licensed under the Banking Act (Cap. 19), this Act and the regulations issued under it has the most direct influence on the issuance and use of these cards. The Banking Act was first enacted in 1970 to govern traditional commercial banking business conducted by banks and financial institutions in Singapore. The Act defined “banking business” as “the business of receiving money on current or deposit account, paying and collecting cheques drawn by or paid in by customers, the making of advances to customers, and includes such other business as the Authority may prescribe for the purposes of this Act”. The regulator of banking business is the Monetary Authority of Singapore (MAS) established under the MAS Act (Cap. 186). The MAS has power to grant many class of licence and to issue regulations and directions to control operation of banks and other financial institutions. Under the regulatory power of the MAS there are “banks”, defined as companies licensed under Section 7, 11 and 79 of the Banking Act (including companies licensed to carry on banking business, banks owned by foreign governments and banks that existed in Singapore before 1/1/1971, respectively under the 3 sections) and “other financial institutions”.  Unfortunately the word “financial institution” was not defined in the Act. The only definition of “financial institution” is found in Section 27A (6) of the MAS Act (which was added in 1984) includes bank licensed under the Banking Act, finance companies licensed under Finance Companies Act (Cap. 108), merchant banks licensed as a financial institution under Section 28 of the MAS Act, money-changer licensed under the Money-changing and Remittance Businesses Act (Cap. 187), insurer registered or regulated under the Insurance Act (Cap. 142), insurance intermediary licensed under the Insurance Intermediaries Act (Cap. 142A); dealer or investment adviser licensed under the Securities Industry Act (Cap. 289); futures broker, futures trading adviser or futures pool operator licensed under the Futures Trading Act (Cap. 116); any other person licensed, approved or regulated by the MAS under any written law. Financial institution also includes person who is exempted under the relevant law from being licensed, approved, registered or regulated. 

The regulation of payment cards was not at all contemplated in the original text of the Banking Act. In 1993 two new sections were inserted relating to payment cards including Section 77A which prohibits the issuance of multi-purpose stored value cards by non-bank without approval of the Monetary Authority of Singapore (MAS) and Section 78(2) which delegates to the MAS the legislative power to issue “regulations with respect to the operations and activities of banks and other financial institutions issuing credit and charge cards, including the minimum qualifying criteria for the issue of a credit or charge card”. 

Neither the Banking Act nor the MAS Act contains any prohibition of the issuance of credit, charge card or debit card by a person not licensed as a bank or financial institution or exempted from being licensed, approved, registered or regulated. However, if any bank or other financial institution issues such a card, they will have to comply with the requirements laid down by the MAS from time to time.

1.2.2 
Operational requirements

Based on the legislative power delegated under Section 78(2), on 15th October 1993 the MAS issued the first regulations on credit and charge cards called ‘Banking (Unsolicited Credit and Charge Cards) Regulations’. The 1993 regulations were a very simple document of less than one page that only prohibited the unsolicited issuance of credit and charge cards whether or not the card is valid for immediate use except where cards are issued under previously made agreement or for renewal of expired cards. Banks or financial institutions which contravene this regulation may be fined up to S$5.000 upon conviction. 

On 19th February 2004, MAS issued more extensive Regulations, the ‘Banking (Credit card and Charge card) Regulations’ replacing the 1993 Regulations and applicable to all banks and financial institutions involved in the business of issuing credit or charge cards. The content of the 2004 Regulations can be summarized as follows:

(a)
While the prohibition of unsolicited mailing of credit and charge cards (except new card of the same type sent for replacement of old cards) were retained, an exception was made to allow the issuance of unsolicited cards to individual who are already a card-holder of a credit or charge card issued by the same issuer (albeit of a different type) provided that (i) the terms and conditions of the new card is disclosed fully to the card-holder, (ii) the card-holder bears no liability for any charge to the unsolicited card until his acceptance of the card is communicated to the issuer, and (iii) no additional credit is provided to the card-holder.

(b)
Issuers are prohibited to issue credit or charge card to Singapore citizens or permanent residents unless they have annual income of at least S$30,000 (if they are under 55 years old) or S$15,000 (if they are above 55 years old) at the time of card application. As an exception, a corporate card or business card (i.e. cards issued to employees of companies and businesses where card-holder and card-users are jointly and severally liable to all charges made to the cards) may be issued notwithstanding the card-user fails to meet the minimum income requirement if the card-user needs the card to pay for goods or services while travel or posted overseas for purposes of business of the card-holder. Card issuers are required to make sure the validity period of the corporate or business card so issued should not be longer than the reasonable period that the card is required for the purposes of its issuance.

(c)
Card issuers are prohibited to issue any supplementary cards (in relation to a principal card-holder who are Singapore citizen or permanent resident) to person under 21 years old except where the person needs the card for overseas study (including employment or attachment for purpose of study). The same requirement as to the validity period applies.

(d)
Card issuers are prohibited to allow the aggregate indebtedness (of all principal and supplementary cards issued by the same issuers and its related corporation) of any card-holder to exceed the maximum credit limit fixed at 2 months’ income of the card-holder.

(e)
Card issuers are required to furnish monthly reports to MAS to provide such information as may be required by the MAS from time to time.

(f)
Card issuers are required to use a standard wording in font size of at least 9pt in bold to disclose finance and late payment charges in monthly statements of credit cards and charge cards.

(g)
Any card issuers which contravenes the unsolicited card issuance prohibition, the minimum annual income and the maximum credit limit requirements of the Regulation may be liable on conviction to a fine of up to S$25,000 and, in the case of a continuing offence, to a further fine not exceeding S$2,500 for every day during which the offence continues after conviction.

On 15th April 2004 the MAS issued the Banking (Credit card and Charge card) (Amendment) Regulations 2004 (No S198) to amend the February 2004 Regulations. The new Regulations retained the general structure and contents of the earlier version and only put in place some patches in several clauses including:-

(a) 
The introduction of the concept of “secured credit limit” of credit or charge card whereby the indebtedness (and the related credit limit) is secured by deposit(s) placed with the issuer, in the name of the card-holder together with a contractual set-off agreement with the issuer, where the deposit(s) cannot be withdrawn by the card-holder unless and until the amount charged to or outstanding on the card is fully paid up.

(b)
The requirement of a minimum of S$10,000 aggregate deposit to secure a secured credit limit before the issuance of a secured credit card.

(c)
The requirement that the credit limit of secured card not to exceed the aggregate amount of the deposit(s) used to secure the credit limit (or if the card-holder holds both secured and unsecured cards or a card with both secured and unsecured limit, the higher of the two amounts).

On 29th September 2005 another amendment was made to the 2004 Regulations by the Banking (Credit and Charge Cards) (Amendment) Regulation 2005 (No. S439). The major change was allowing issuers to secure card indebtedness with deposits placed with any banks, finance companies or merchant banks in Singapore, in addition to deposits placed with the issuers. The other change was to delete the words “or obtaining cash on credit” as one of the two intended usage of credit or charge card (besides “purchasing goods or services on credit”). This change means little in reality as holders of credit and charge cards apparently still have the option to obtain cash advances from card issuers either over the counter or at ATMs besides paying for purchases of goods and services. These cards are still known as credit or charge card notwithstanding that the cash advances option is not recognized by the Regulations as a feature of regulated credit or charge cards.

In 2004 the practice of conducting road shows to receive credit and charge card applications at promotion counters on the streets and at crowded places were booming in Singapore. It seemed that the MAS viewed this practice as undesirable. Based on the Section 55 of the Banking Act, which provides that the MAS is empowered to give notice to banks to “give direction or impose requirements relating to the change of location of any place of business of banks”
, the MAS issued Notice MAS603 dated 22nd December 2004 prohibiting banks “to set up any temporary location where applications are received for credit cards, charge cards or any unsecured credit facilities” without prior approval of the MAS, which approval would not ordinarily be granted. The MAS acted within its authority as the definition of “place of business” of banks includes any place used by bank for the conduct of banking business (including any business that MAS may prescribe)
 and the setting up of temporary location may be considered “change of location”. However, using the authority to approve change of location of place of business of banks as the basis to make regulation prohibiting conducting of road shows or street canvassing seems to be a situational solution. The authority was aiming at the act of conducting road shows and street canvassing while using locations as the basis for its prohibition.

The above Regulations and Notice were plausible efforts of the MAS to harness the credit card payment system. The current regulatory regime is inclined toward a very pragmatic approach to directly intervene into the day-to-day operation of banks and the commercial terms of the credit card agreement. The key controls imposed include a requirement of minimum level of income to make it more difficult for a resident to obtain a credit card and a ceiling limit to the amount of credit a card-holder may borrow. This approach is in direct contrast with the more modern approach of the consumer credit legislations in other common law jurisdictions.  For example, in UK and US the laws and regulations relating to credit card do not control the maximum amount credit available but only require that the issuer disclose the annual percentage interest rate (APR) in a manner that the card-holder can easily understand. Except for the prohibition of two types of activities to promote the issuance of credit card in the pre-contract stage (i.e. sending unsolicited cards and conducting road shows), most of the controls commonly found in UK, US, Australia and New Zealand are not found in Singapore credit card regulations. The problem areas where improvement may be needed will be discussed in section 2.

1.3. 
Credit card and money lending

1.3.1
Money Lenders Act (Cap. 188)

The Banking Act and the regulations made under it only apply to credit and charge card issued by banks and financial institutions. Credit or charge cards issued by other entities may be governed by other statutes. The only statute that is likely to apply in this case is the Money Lenders Act (MLA). The MLA requires ‘moneylenders’ who resides and carries on the ‘business of moneylending’ to be either licensed or exempted. The group of exempted persons includes the entities similar to the concept of ‘financial institutions’ of the Banking Act. These include banks, insurance companies, finance companies, pawn brokers, cooperative societies and governmental bodies. Non-exempted person carry on the business of moneylending will face severe consequences.  Their contract will be unenforceable, i.e. the money lent irrecoverable and they may be subject to fines and jail term.

Unfortunately, the scope of application of the MLA was not clearly defined due to the lack of a definition of ‘business of moneylending’ although under Section 3 there is a presumption that “any person who lends a sum of money in consideration of a larger sum being repaid shall be presumed until the contrary is proven to be a moneylender”. Therefore, to find out whether MLA applies to credit card and charge card arrangement we will need to consult the case law that interprets the meanings of the MLA.

1.3.2
Scope of Application
There is only one local decision that directly addressed the question whether credit or charge card arrangement amount to ‘moneylending business’, the case of Victor Kee Yong Poey v Diners Club Malaya Sdn. Bhd
. In this case a holder of a charge card contended that the debt and service charge he owed to the charge card issuer, Diner Club was in fact a loan and thus the transaction was unenforceable as Diner Club did not have licence under the MLA. Chang Min Tat J. held that the transaction did not constitute money lending because interest was not charged since service charge did not constitute interests. If we rely on the ruling of this case, we could have come to a quick and easy conclusion that credit card does not fall under the MLA as long as no interest is charged.

However, several academic commentaries have subsequently criticized the decision of Chang Min Tat J. as erroneous
. The commentaries rightly pointed out that the decision had missed the central issue of the case, namely the characterization of charge card transaction.  The question was not whether service fee constitutes interest but whether the charge card arrangement can be equated with a loan. Although a lender would be presumed to be a moneylender where interest is charged, it was a mistake to conclude that if no interest was charged, the transaction was not moneylending. 

As discussed in Section 3.1 of Chapter 1, the credit or charge card arrangement can be characterized either as a loan by the issuer to the card-holder or an assignment of debt by the merchant to the issuer. Although the legal analysis shows that the majority of opinion tends towards the “direct obligation” theory that characterizes the arrangement as a loan the possibility to characterize the credit card or charge card arrangement as an assignment can not be conclusively ruled out. If the credit card transaction is characterized as an assignment the transaction will amount to the factoring of the merchant’s book debt and not extension of loan by the issuer to the card-holder. According to the established rule created under the English MLA the transaction would not amount to moneylending
.

On the other hand, even if the arrangement is characterized under the ‘direct obligation’ theory there are contradictory authorities on the question whether the payment mechanism of credit card transaction constitutes lending of money.

In the case of In Re H.P.C. Production Ltd
, the court was faced with the question of interpreting the words ‘lending’ and ‘borrowing’ within the meaning of the Exchange Control Act, 1947 which prohibits the lending and borrowing of foreign currency by UK residents from any person other than money dealer authorized under the Act. T.V., a company in Switzerland not being an authorized money dealer, made several payments to third party at the request of K, an UK citizen, which payment was later alleged to be a lending in foreign currency in contravention of the Act. While acknowledging that in most cases the payment made at a party’s request to a third party constitutes lending, the court decided that there are cases where the paying party should be considered as an agent for the requesting party (such as in the case of solicitors or stock brokers) making payment on behalf of his principal. In the latter cases the payment does not constitute lending of money. Judge Plowman held that if the third party is not accountable to the requesting party for the money and is entitled to keep the money for himself, the payment to him was not lending. The amount of payment was recoverable not as a loan but as an indemnity by the principal. If we apply this accountability test to the similar credit card arrangement where the issuer makes payment to the merchant at the request of the card-holder, then the payment does not constitute lending of money to the card-holder because the merchant is not accountable to the card-holder and entitled to keep the money for himself.

However, there are several decisions suggesting the opposite view. In the Malaysian case of Associated Finance Corporation Ltd v. Poomani 
, a finance company carrying the business of moneylending made a payment of $7000 to a building society who was threatening to foreclose the house of Poomani. In return Poomani executed a charge over her land to secure for the loan borrowed from the finance company. The transaction was held unenforceable for technical infringements of the Money Lenders Ordinance. This case is not of much assistance because the fact that the transaction was moneylending was admitted and the creditor was a registered moneylender. However, it is worthy to note the rule laid down that in a moneylending transaction, the money lent need not be paid directly to the borrower as long as it is paid in the manner agreed to by the borrower.

In supporting the view that credit card payment constitutes moneylending, it is necessary to consider the several cases where arrangement closely similar to credit card was held as moneylending. Lee suggested
 that the credit card arrangement may be likened to the check trading system in UK since 1880 as described in the case of Progressive Supply Co., Ltd v Dalton
. In a check trading system check traders enter into an agreement with selected shopkeepers in the cities and towns in which the check trader carries on business, under which the shopkeeper agrees to supply any customer of the check trader with goods to the customer's selection at cash values up to the amount specified in a document commonly known as a check or trading order issued by the check trader to the customer. The check trader pays the shopkeeper the value of the goods, less a discount agreed between them. The check trader issues the checks to its customers with specified face value such as £1, £3 or £4 and addressed to all shopkeepers with whom the check trader has entered into an agreement with. It requests them to supply the customer with goods up to the cash value of the check. The customer having obtained the check, can obtain goods to the cash value thereof from all or any of the shopkeepers as and when he likes. The check was issued to the customer on payment of a small fee and undertook to pay the balance to the check trader by multiple weekly installments. In addition, the customer pays the check trader at the time when he obtains the check a fee called poundage. The check trader supplies each of his customers with a list of the shops (on average about 100 shops) at which goods can be obtained on production of the check. The customer can then obtain goods at net cash values at any of the shops merely on production of the check. He can spend the value of the check at one shop or can divide it as he thinks fit amongst several shops. He is not bound to obtain the goods at once, but can spend the check as and when it suits him to do so. Until the customer has actually selected the goods the shopkeeper (unless informed by the customer) has no means of knowing whether the customer proposes to give cash for the goods or to produce a check. When the customer has made his selection at a shop, the shopkeeper takes the check and in the appropriate place provided, usually on the back of it, writes the date of the transaction, his name, and the price of the goods obtained, and if the check has not been wholly exhausted at his shop, hands it back to the customer, who can continue to obtain goods from the same or other shops until it is finally exhausted. The shopkeeper at whose shop the final selection is made, that is, the one which finally exhausts the amount of the check, does not hand it back to the customer, but retains it and sends it back to the issuing company. The check trader thereupon pays the shopkeeper the amount of his account, less the discount agreed between them. A check cannot be exchanged for cash and once it is finally exhausted it must be delivered up by the customer.  In Premier Clothing & Supply Co. v. Hillcoat
, where a check trader sued a customer under a check trading system  the court held that the transaction was a money lending transaction and the contract was unenforceable because the check trader was not registered as a moneylender. Lee also suggested that the striking similarity between the cash order system in the New Zealand case of Goldberg v. Tait
 cannot be ignored. In this case the appellant issued to customer ‘cash-order’, which when presented to the traders named in the cash order would be accepted for payment of goods purchases. The customer pays about 10% of the face value of the cash-order upon issuance and undertakes to pay the full face value 20 weekly installments of 5% each. The trader then presents monthly accounts to the issuer to obtain payment of all cash-order accepted for payment less a discount of 5%.  The Supreme Court of New Zealand held that the substance of the transaction was in fact a loan. Stanton J. clearly pointed out that it is inappropriate to characterize the arrangement as money paid by the cash-order issuers at the request of the customer and to use the quasi-contract device to enable the action for money paid. The reasons were that the customer in this case pays the issuer a sum substantially greater than the amount paid by the issuer to the trader and the issuer’s right to sue the customer was independent of the payment to the trader.

Because of contradictory authorities on the characterization of credit card and charge card scheme the issue whether or not the scheme constitutes moneylending is not fully settled. While there is a reported local decision suggesting that it is not moneylending if interest is not charged, there are also persuasive authorities based on valid argument suggesting the opposite. The underlying problem is that, as noted in the Crowther report
, the credit card and charge card arrangement is of a hybrid nature between moneylending and credit sale. Although the weight of opinion in the case law tend towards moneylending the uncertainty remains in Singapore. If this uncertainty should ever be settled it has to be done by a local legislation or judicial decision because the ancient MLA system has been abandoned in UK, New Zealand and Australia and the body of case law developed under the MLA system has been frozen except in Singapore and Malaysia.

In the next Section we will take a more practical approach to see whether the MLA system is suitable to regulate credit card and charge card arrangement even if it squarely fit under the ambit of this regulatory system.

1.3.3
Regulatory regime:

The Singapore MLA is one of the oldest legislations of the country that dates back to 1959 and patterned after the English Money Lenders Act of 1900 and 1927. In addition to the uncertainty in the scope of application discussed in previous section 1.2.2., the system of the MLA is outdated and not suitable to govern credit card or charge card arrangement. In England, Australia and New Zealand similar legislations have been replaced by unified Consumer Credit Acts with much more modern approach. After several minor amendments, the Singapore MLA remains pretty much the same as the MLA that existed in the U.K. in early 20th century. It deserves all the criticisms in the Crowther report in 1971 that were widely accepted as accurate. The biggest problem with the MLA is its failure to distinguish between consumer and commercial transaction. The MLA applies regardless of the status of the borrower. Reading the local suits involving the MLA, we can see that in most of these cases the MLA was utilized as the device for borrowers (many of which are companies) trying to escape paying their debt by alleging that the lenders were unlicensed moneylender. 

As a regulatory system, the MLA controls moneylending activities by a scheme of money lenders licensing. Currently there are 133 individuals, small firms and limited liability companies licensed as moneylenders. The Registrar of Moneylenders (together with Registrar of Pawn Brokers) is the Insolvency and Public Trustee Office under Ministry of Law, not the main authority supervising the entire financial services sector, MAS. As a result, the supervision of the business of moneylending is not in any way similar to the supervision conducted by the MAS over banks and financial institutions. It is clear that the MLA system is considered to be the tail end of the consumer credit business that does not deserve much attentions or active supervision. 
Licensed moneylenders are subject to many restrictions that are highly technical and strictly enforced. A slip in the process of registration, change of address, signing of contract may render the entire transaction unenforceable
. These restrictions include limits to which interest may be charged, prescribed form and detail of moneylending agreement, particulars to be shown on the licence and advertising of moneylenders. Section 23 (1) of MLA delegates power to fix maximum interest rate charged by a licensed money lender. Currently Section 14 Money Lenders Rules set this rate at 12% p.a. for secured loan and 18% p.a. for unsecured loan. In addition Section 18 (1) prohibits the charging of compound interest. Section 23(5) provides that the sum recoverable by any person who has lent money but is not a licensed money lender (or banks, financial institutions, pawn broker, cooperative societies, governmental bodies) shall not exceed the aggregate of the amount lent and a simple interest at the rate of 20% p.a. A special feature of the Singapore MLA (not found in English, Australian and New Zealand legislations) is the extensive power of courts under Section 22 to reopen and strike down unconscionable and harsh moneylending transaction at common law. Interest higher than the maximum limit is presumed to be harsh and unconscionable until the contrary is proven. All the rates limits prescribed under the MLA are much lower than the current rate of 24% per annum charged by Singapore banks to their credit card-holders. The form of lending memorandum prescribed as Schedule to the Money Lenders Rules is not suitable to the credit card system. Furthermore moneylenders are required to conduct their business strictly within only one location, the address of which must be registered with the registrar.

It is evident that the regime created by the MLA was neither intended to regulate credit card and charge card transaction nor suitable for such application. Due to the unsuitable regulatory system and the severe consequences of having unenforceable contracts and facing criminal charges, card issuers would, practically, try to avoid the MLA as far as possible by either becoming one of the exempted persons named in the MLA or obtaining a certificate of exemption from the registrar. 

2. 
Problem areas and recommendations
The analysis into the two applicable statutes together with the regulations and cases made under them reveals the problems of the existing regulatory framework. The problems can be divided into the lack of trading controls (i.e. predictable licensing requirements) and the lack of agreement controls (i.e. requirements relating to the rights and obligations of the parties). In the following section we will discuss each problem area together with corresponding suggestions for improvement.
2.1
Trading controls

From an overall view of the entire picture of credit card regulation it appears that there is no unified approach to trading control. The current trading control is based mainly on the licensing of banks and financial institutions and partly on the old moneylender licensing. All banks and “other financial institutions” have the freedom to issue credit cards without obtaining any approval from the authority. Retailers such as department stores may issue two party credit cards to sell goods on credit to customers without any license or regulatory requirements. Other companies may safely issue charge cards if they have moneylender license or exemption certificate but even if they do not, it is not certain that their operation will be considered unlicensed moneylending
. This trading control system is complex and contains much uncertainty and loopholes, the result of which is certain card issuer may escape all the existing regulatory regimes and card-holders may suffer from the lack of governmental regulation or supervision.
The common law has no power to introduce trading control because judicial decisions could only interpret existing provisions in the legislations. Therefore, trading controls have to be imposed by legislations and any reform in this area can only be achieved by a reform of the applicable legislations. Even if the MAS issue new regulations on credit card under the existing Banking Act, the uncertainty and loopholes would not be resolved. It is submitted that either the Banking Act has to be amended first to empower the MAS to issue regulation governing all aspects of credit card payment system. After that a the credit card regulations no longer have to define ‘card issuer’ as any bank or other financial institution carrying on a business of issuing credit cards or charge cards in Singapore. Only then, the question of applicable law on credit card payment system will be resolved.
2.2 
Agreement controls 

In addition to the uncertainty and loopholes in trading controls, the current regulations issued under the Banking Act lacks many agreement controls commonly found in the credit card regulations in other jurisdictions. As a result, Singapore banks are at liberty to draft the terms and conditions of the card-holder agreement to maximize their rights and flexibility while minimize the card-holder’s rights and opportunity to challenge the banks. As card applicants are not in a position to bargain with the banks, they usually accept the pre-printed forms produced by the banks.  In this section we will discuss the major areas where agreement control can and should be introduced to improve fairness in the relationship between banks and card-holders. Reference will be made to the actual terms used by the two biggest local banks of Singapore, DBS Bank Ltd (DBS) and United Overseas Bank (UOB).
2.2.1
The resolution of billing disputes and disclosure of transactions information
Despite the fact that disclosure of transaction information and resolution of billing disputes are central issue in the relationship between banks and the card-holders, there is no control on this issue in the current credit card regulations. The only control currently in place is that banks use the standard sentence “Please settle this statement promptly.  If the minimum payment is not received by the due date, a late payment charge (calculated at __% of minimum payment) will be levied.  If payment is not made in full, a finance charge assessed at __% per annum on the outstanding balance and all new purchases from this statement date will be levied” printed in bold type of at least 8 points in size
 to disclose finance charge in the monthly credit card statement sent to card-holders. Singapore banks took this opportunity to obtain maximum flexible discretion and minimum risk exposure in the event of a dispute by a combination of the following clauses in the card-holder agreement:
(i)
A clause making the card-holder liable for all card transactions except for unauthorized card transaction made after the banks’ receipt of a notice of loss of card
;
(ii)
A clause disclaiming all the bank’s liabilities for any default or non-performance by the merchant or any dispute between the card-holder and the merchant
;
(iii)
A clause limiting the period of time during which the card-holder is allowed to raise a dispute short enough (e.g. 7 days) to diminish his right to raise a dispute
;
(iv)
A clause making all the bank’s records (as may be certified by any bank’s officer) final and conclusive evidence binding upon the card-holder for all matters relating to the card account and the card-holder’s undertaking not to challenge the accuracy of the bank’s records in any event
; and
(v)
A clause requiring all requests, instructions or communication from the card-holder to be made in writing while giving the bank the right to rely on any instructions purportedly made by the card-holder whether orally, by telephone, fax, email, etc without verifying the identity of the person giving the instructions
.

The combination of the above clauses leaves the card-holders hopeless in the circumstance of any dispute with the bank. By accepting the clauses he lost the right to protect his interest in all 3 circumstances where disputes may arise: unauthorized transaction, merchant’s default or non-performance and erroneous billing. The main argument supporting the existence of the clauses is that it is necessary to protect the bank against risk and to lower the costs of making the credit card available to the customers. However, the protection of the bank’s interest in this case is achieved at the expense of the card-holder. In reality, the majority of the protection that the bank has by the above clauses is not necessary. In most cases of unauthorized transactions and merchant’s default the bank can charge back the transaction amount to the acquirer to avoid loss. In the case of erroneous items or computational mistakes, it is only fair that the bank be responsible to correct them. Allowing the bank to act on instructions made orally, by telephone, fax and email without verifying the identity of the person giving instructions allow bank to act irresponsibly. The clauses are not only unfair and unnecessary but also show very irresponsible business manner of the banks.

Therefore, it is submitted that the following controls be put in place for fairness in the dealing between banks and card-holders in Singapore:

(i)
Provision prescribing the types of information, the details of card transaction and the manner in which banks disclose transactions information in their periodical statement of card account;
(ii)
A recognition of card-holder’s rights to raise a dispute in all 3 areas of unauthorized transaction, merchant’s default and erroneous billing within a reasonable period of time coupled with a statutory requirement that bank must response to card-holder’s complaint within a prescribed period of time. The period of time for card-holder to raise a dispute may be fixed at 60 days after receipt of the monthly statement, which period must be extended in the event the card-holder is prevented to receive or access the statement (e.g. medical emergencies, absence from billing address). The period of time for the bank to response may be fixed at 30 days
;
(iii)
A bad consequence should be prescribed for the bank’s failure to respond to card-holder’s complaint within the prescribed period. With reference to the U.S. regulations this consequence can be that the card-holder’s complaint be deemed as correct and the bank loses the right to dispute with the card-holder further; and
(iv)
Provisions rendering conclusive evidence clause and reliance on instructions without verification void.

2.2.2
Legal costs and indemnity

In a contract entered into between parties of unequal bargaining power (e.g. tenancy agreements), a clause making one party bear the legal costs (e.g. attorney fees, court fee, etc) for the other is frequently found. This is also the case with credit card agreements in Singapore. All standard terms agreement drafted by bank include a term similar to the following which is currently used by DBS in its standard card-holder agreement: “Clause 14.2: Any costs, fees or expenses (including legal costs) that are incurred by us as a result of your breach of the terms and conditions of this Agreement or arising out of our enforcement of any of our rights shall be recoverable by us from you on a full indemnity basis”. From the bank’s point of view the clause is necessary to cut the costs of debt recovery where the card-holder is unwilling to repay. As to the card-holder’s, the clause is not only onerous but also invites more troubles. As the bank is guaranteed to have the legal costs covered (as long as the card-holder is not yet bankrupt), it will have less incentive to negotiate and prone to instigating litigation. The high costs of litigation in Singapore (generally ranging from one to tenth of thousand dollars depending on the length of procedure) can easily exceed the card-holder’s indebtedness (which may not exceed 2 times monthly salary). The effect of this clause is that, in case of a dispute the card-holders will most likely be forced to take any offer given by the bank to avoid paying legal costs. If they take the challenge into court, not only that they will bear higher legal costs, their chance of winning is very slim, given the standard agreement already in favor of the bank. And he will pay the fee for lawyers on both sides to compete in court.
Again, the legal costs clause provides additional protection for the bank, at the expense of the card-holder. However, the protection may not be necessary. In the case of card-holder’s wrongful default, the courts would order the card-holder to bear reasonable legal costs anyway. Requiring the card-holder to bear all legal costs, including attorney fees in advance not only gives the banks the luxury of litigation at zero costs (a luxury the average consumers never have), it also gives the bank’s lawyer incentive to charge a higher fee without displeasing his clients (because they don’t pay). Therefore, if possible, the practice of charging lawyer fees to card-holder should be avoided in Singapore. In the US, the practice of recovering legal costs from customers by banks has been prohibited under the Uniform Consumer Credit Code
 which was adopted by 7 states
 from 1968 to 1974.

Because of the lack of agreement control in the regulations, some card-holder agreement contain even wider indemnity clause covering not only full legal costs for enforcing the bank’s rights, but also other costs or losses that bank may incur directly or indirectly by reasons or in connection with the card-holder agreement
. This type of clauses is too onerous to the card-holders and should be made unenforceable if possible.
2.2.3
Banking secrecy
In 2001 amendments were made to the Banking Act to control the disclosures of customers’ information by banks and financial institutions in Singapore. Section 47 and the Third Schedule of the Banking Act (1993 revised edition) provides the legal framework for the use of information of bank’s customers. The Third Schedule is divided into 2 parts: Part I includes 9 different categories of purposes for which further disclosure is allowed, and Part II includes 10 other categories of purposes for which further disclosure is prohibited. Alongside with the first column where the various purposes of disclosure are listed, there are 2 other columns specifying persons who may receive information and conditions of disclosure.
With such a detailed presentation, it seems that all aspects of customer’s information disclosure have been considered and dealt with carefully. For example, disclosure to credit bureau
 is provided in paragraph 7 of Part II. Under this paragraph banks permitted to disclose card-holder’s personal details, the types and number of credit facilities granted, repayment trends and bankruptcy records without disclosing information relating to customer’s deposit (including funds, safe deposit boxes or safe custody arrangements). Credit bureau must be approved by the MAS and published in the Gazette and further disclosure to other members of the credit bureau being banks and merchant banks is subject to guidelines in MAS’ further notice. 
However, the Third Schedule does not prohibit contracting out of the statutory provisions. In the contrary the Schedule allows the contracting out by providing in Paragraph 1, Part I that if “Disclosure is permitted in writing by the customer or, if he is deceased, his appointed personal representative” then information can be disclosed to “Any person as permitted by the customer or, if he is deceased, his appointed personal representative”. Disclosure under this paragraph is not subject to any condition and further disclosure by the disclosed party is allowed. There was no provision specifying what constitutes “permitted in writing”.
After the amendment of the Banking Act in 2001, many banks amended their card-holder agreements to include a new provision serving as a written permission by the card-holder for the banks to disclose any information to a list of recipients. Usually the list contains every party banks care to name as possible recipient of information. This simple reaction is effective enough to give the banks total liberty to disclose card-holder information to most parties they wish to disclose in any manner
. Some clause on customer’s privacy such as the UOB’s clause 15.1(f) includes a sub-paragraph that allows the bank to disclose information relating to the card account to “any other person we consider it in our interest to make such disclosure”. This would effectively give the bank total freedom in dealing with customer’s information. 

Because of the easy route of contracting out of the Third Schedule the remaining of the schedule after Part I, paragraph 1 brings about little meaning in reality. From a practical view, the effect of the provisions is in favor of the banks, not the consumers. The provisions enables the banks to disclose customer’s more freely legally without imposing any additional responsibility on the banks or giving the consumers any additional rights.
There are 3 areas where improvement can be made to provide more effective protection of information of bank’s customers and their related rights.
First, the provisions specifying purposes, recipient and conditions of disclosure such as what was provided in the Third Schedule may be helpful if banks are prohibited to contract out of the statutory provisions.

Secondly, with regards to the credit bureau, the bank’s customers should be given 3 standard rights relating to their information disclosed to and by the credit bureau: 
(i)
the right to obtain the information on the file of the credit bureau; 
(ii)
the right to have any incorrect entries on any file of the credit bureau corrected; and 
(iii)
if there are more than 1 credit bureau the banks must disclose the name and address of the credit bureau where banks have disclose or collect information. 
These standard rights of the bank’s customer were manifested in legislations relating to consumer credit and private data protection in U.K. and U.S.
. Regulations should specify maximum period of time the banks and credit bureau must respond to the consumer’s request and penalty for failure to meet the deadline.
Thirdly, the banks as a data user should have certain responsibility toward the data collected, stored and disclosed by them such as applying security measures against unauthorized access to, alteration, disclosure or destruction of information and against accidental loss or destruction of data. In relation to credit cards, banks often outsource stages of the transaction authorization process to service providers, for example a database of credit card numbers, card-holder’s name and billing address may be transferred to a service provider to facilitate the speedy process of authenticating card transactions. There have been many incidents reported around the world where the security system of banks and their service providers has been compromised resulting in the loss of credit card information. For example, the Newsweek
 reported many cases where customers information were lost or stolen at mass scale: (i) April 2005: DSW Shoe Warehouse, a merchant found its unencrypted database of 1.4 million credit and debit card transactions from its 108 stores in the US was stolen by hackers; (ii) May 2004: CitiFinancial, a unit of Citigroup packed financial secrets of 3.9 million customers in boxes and put it in a mail truck, the boxes never arrived; (iii) CardSystem, a U.S. based data possessing company which processes approximately 15 billion credit card transactions a year between merchant and banks, held credit cards information for ‘research’ purposes (in violation of agreement with Visa and MasterCard) and lost a database of about 40 millions credit cards issued in Japan, Hong Kong, Philippines and Australia; and (iv) April 2005: Michinoku Bank in Japan mistakenly threw out 3 CDs containing backup copies of the financial records of its entire customers base of 1.3 million. 
An additional measure to encourage the banks to use more effective procedure to protect their customer data is by imposing statutory liability for unauthorized card transaction. Currently Singapore banks effectively disclaimed all responsibility for unauthorized card transactions occurred before card-holder’s notice that the card was stolen, the lost due to disclosed card numbers are borne by the card-holders. Financial lost should speak louder than MAS’ risk management campaign and guideline
.
2.2.4 
Formality for making and changing the card-holder agreement

In the credit card system the making and changing of the agreements is different to other types of contracts. Due to practical reasons, usually the signature of the issuer is not required on the card-holder agreement and amendments to the agreement may not require card-holder’s signature to be effective. As discussed in Chapter 1, the credit card can be characterized as a standing offer by the issuer to provide financial accommodation to the card-holder. The card-holder is deemed to accept the issuer’s offer each time he uses the card. Therefore, if the issuer change the terms of the card-holder agreement, the amendments will be taken as accepted and agreed upon by the card-holder if he continues to use the card. The key is that the card-holder should be informed of the amendments.
Currently in Singapore, there is no statutory or regulatory requirement relating to the formality to enter into as well as vary the terms of the card-holder agreement. As a result banks usually include in their standard agreement a clause allowing them maximum flexibility to amend, vary or replace the standard agreement at very low costs. The clause gives the bank the right to change the card-holder agreement in any way. The changes will be effective on any date to be specified by the bank if the card-holder continues use the card. The banks have the option to choose the channel to inform their card-holder of the amendments by a notice sent by post, publication in newspaper, displaying at branches or on the internet, or use any other channel
.
The discretion that the banks reserve to select the way to inform card-holder of agreement amendment includes channels that may not be effective enough to be considered a notice to customers. There are card-holders who do not read all local newspapers, visit the bank’s branches or browse to the bank’s internet web-site regularly. If the bank chose one of these channels some card-holders will be wrongly taken as having accepted amendments without ever known that the agreement was amended. 
It is suggested that, in case the issuer replaces the entire card-holder agreement with a different version, it is necessary to require that a new copy of the agreement must be sent to the card-holder. If the issuer only makes a few small amendments without changing the entire structure of the agreement, it is acceptable that the issuer effect the change by giving a notice to the card-holder by a letter sent by post or a notice inserted into the monthly statement. The credit card regulation should at least require that certain important changes of rates, fees and charges (including interest rate, annual fee, finance charge for purchases and cash advances, late payment charge, fee for overseas transactions) must be informed to the card-holder in writing. The same requirement is found in the US legislations
. The bank’s notice should specify clearly the time limit during which the card-holder is allowed to reject the amendments.
In a credit card regulatory system where there are few agreement controls, the regulatory requirements relating to the formality to make and change credit card agreements seems to be of little importance. However, when more agreement controls are put in place, then the regulation should require that the card issuer disclose to the card-holder their statutory rights against the issuers (e.g. right to complaint or right to withhold payment) both at the point of making the agreement and when any change is made to such terms. The method of using the issuer’s standard terms as a channel to inform card-holder’s right is used in the UK Consumer Credit Act (1974) may be more effective and less costly than using leaflet printed by the association of banks. 
We have completed the review of the current regulatory framework for credit card in Singapore. In the next chapter we will discuss the need, possibility and plan for a reform in the area of credit card law and regulations.
Chapter 5

Towards a reform of credit card legal framework
1. 
Evaluating the needs for reform

1.3
The need to reform the legal framework for credit card
With the current capacity and momentum, the credit card payment system will continue to grow without any support by the government. The potential benefits of this payment system, however, will only be fully utilized if the government actively support and regulate its operation. One of the most effective ways to support this payment system is creating a simple, transparent and effective legal framework for its operation. The insufficiencies of the current legal framework for credit, debit and charge card in Singapore as analyzed in earlier parts of this paper can be summarized as follow:

(i)
Uncertain scope of application and loopholes in the legislations governing the credit card and charge card;

(ii)
Insufficient agreement controls in respect of credit, charge card and debit card;
(iii)
Lack of regulatory framework for debit card; and

(iv)
Lack of clear and predictable rules to finality of card transactions, card-holder’s liability for unauthorized transactions and issuer’s liability for merchant’s breach of contract.

An insufficient regulatory system means that most aspects of the credit card operation are left to be resolved by private agreements between the parties. Because most card-holders and merchants have no bargaining power, this results in unfair contracts and the lack of transparency in disputes resolution. This, in turn will cause many consequences:

(i)
Consumers or businesses that understand the excessive burden of risks placed on the card-holders under the banks’ agreements may become reluctant to use the cards. This will eventually affect the growth of card acceptance. As the government and companies big and small are increasingly becoming card-holders, the unfairness is no longer a problem to individual consumer alone.
(ii)
As the major loss due to credit card fraud is usually shifted to the merchants, many merchants who fail to evaluate this risk will fail due to the high chargeback rates. Merchant who understand the risk may be reluctant to accept card payment. The government may also suffer loss as one of the merchants.
(iii)
The lack of transparency in the system results in excessive power of the banks to resolve dispute in their own way. This will cause them to have less incentive to put in place costly security measure to protect customer information and transition authentication, thus may affect the banks’ ability to cope with the new technological risks, which they are less familiar to handle than credit risks. A security compromise that results in credit card information stolen at mass scale may cause great losses to merchants, card-holders and eventually banks will suffer.

The need for a reform is considerable and the only way to reform is by legislation with main responsibility in the hands of the government. What Singapore need is a fair, simple and efficient regulatory system that is capable to support new types of cards and new methods of effecting card transactions
. However, there are many constraints to a reform such as resistance from banks, lack of finance and resources and lack of consumers’ lobby. In the next section we will analyze the different approaches to credit card regulation which would shape the plan to reform.

2.
Approaches to credit card regulation
The credit card not only enables the card-holder to make retail payment without carrying cash along, it allows him to do so without having the money. The credit card system performs dual function of electronic payment and consumer credit. Law makers and regulators, therefore, have the choice to place emphasis on either function. If the card is treated as mainly a means of lending money, the regulation may be part of the consumer credit law. On the other hand if the card is treated mainly as a means of making retail payment, the system may be regulated as a payment system. 
2.1
Regulation of credit card as a form of consumer credit
When the credit card was first introduced in US and UK the utmost concern of the government was that the card made credit available to consumers too easily. Many card-holders incurred excessive debt on credit card and became bankrupt subsequently. Legislations were enacted in response to this phenomenon. The provisions on credit card formed substantial part of the UK Consumer Credit Act 1974 and the US Truth in Lending Act. The legislators approached credit card system as a means of providing consumer credit first, with a secondary function of retail payment. The systems still work this way in UK and US.
Singapore may be tempted to follow the major pioneers’ footprints to use the same approach. The main reason to regulate credit card as a form of consumer credit is the standing offer by the issuer to provide financial accommodation to the card-holders contained in the card. Among the card-holders there are companies and government agencies but the majority of card-holders are individuals and they certainly deserve ‘credit protection’. The current regulations made by MAS under the purview of the Banking Act also reflect this point of view. The main controls in the regulations include credit limit and minimum income barrier with additional prohibition of unsolicited mass mailing of cards and road show mimicking the provisions in UK and US legislations. 
The legal framework for consumer credit protection in Singapore certainly deserves a reform. As early as 1979 an author who conducted a remarkable research on consumer credit protection in Singapore concluded that “the picture which unfolds reveals a chaotic state of the law” 
. She has proven the need for a reform of consumer credit protection law and proposed the enactment of a Consumer Credit Act to replace the Hire Purchase Act, Money Lenders Act and Pawn Brokers Act. If a reform is to be carried out along this line, credit card would likely be covered under the same Consumer Credit Act as well.

However there have been too much constraints and obstacles for reform in this area as was noted in her article: “There are certain constraints to which the reformer must address his mind when considering the shape and structure of consumer credit reform. Chief among these is that there is considerable lack of manpower and funds which may be allocated to the protection of consumer interests. There are more pressing priorities than consumer credit in a tiny republic with a population of 2.3 million and lacking natural resources. Moreover, the Government’s aim in relation to finance is to make Singapore one of the world’s main financial centres. Thus it is more concerned with upgrading the level of sophistication of credit facilities and services geared towards international banking and finance, international trade, the international money market, and industry. In the present financial structure, other credit providers like moneylenders, pawnbrokers and chit fund companies occupy only the tail end of the hierarchy. In moving ahead and improving the services of the higher ranking institutions, this fringe end is often ignored. This is deemed essential for Singapore’s survival as a nation. Moreover, there is lack of a strong consumer lobby to press for improvements in the field of consumer credit. The average citizen is normally apathetic and unwilling to fight for his rights”. Many of these constraints still exist today although at a lesser extent. Singapore has advanced much further in its efforts to establish itself as a major financial centre of the world. There have been signs
 that the awareness of consumer protection have improved and the issue may now receives more attention from the Government. However, there may be good reason for a reform that has delayed for 3 decades to wait longer. The system of the Hire Purchase Act works well and the tail end of the hierarchy being moneylenders and pawnbrokers may not deserve the costs of enactment of an all new Consumer Credit Act. Even with credit card put on, the scale may not tilt towards such a large scale reform. Including credit card in consumer credit may just mean a longer wait for the reform for credit card. Separating it from consumer credit may be better. 
In addition to the factor of constraints to reform, there are more reasons that make it better not to regulate credit card system as a form of consumer credit. The legislations in UK and US, although treat credit card mainly as a means of consumer credit invented 2 major rules that are essentially related to payment aspect rather than credit aspect. To discourage banks to issue too many credit card the legislators placed a maximum limit to the card-holder’s liability for unauthorized transaction at a very low level (e.g. $50 or £50) and gave the card-holder the right to withhold payment on grounds of merchant’s default (US law) or gave the card-holder a ‘like claim’ against the issuer (UK law). The 2 rules worked perfectly and the credit card chaos came under control. A consequence that the legislators may not anticipate was that the rules that were so beneficial to the consumers also worked effectively to make the credit card the most favored means of payment not only in their countries but also all over the world. Major card networks even waived the $50 liability to entice more card-holders. In the next stage, because of the convenience that the credit card system offers the signature based debit card was introduced. However, as debit card generally does not constitute consumer credit the legislations governing credit card does not apply. As a result, the statutory limit of card-holder’s liability for unauthorized transaction, which had become an essential rule of the payment system, had to be reintroduced in a separate legislation on electronic fund transfer
 together with other provisions on the resolution of billing disputes. This is a rather patchy and repetitious method of regulation resulted for historical reasons which can be avoided in Singapore if a separate legislation is made applicable to both credit and debit card.
The regulation of credit and debit card in the same legislation not only will help to avoid repetition, it will also match the legislation better with the real characteristics of the payment system. In the next section we will analyze the current trend of development of the credit card networks to further illustrate this point. 
2.2
Regulation of credit card as a means of payment
The most convincing reason to regulate the credit card payment system by a separate legislation is the fact that the system is actually used primarily as a means of payment.
2.2.2
Reasons to prefer debit card over credit card

As noted in the above presentation, there are many reasons that the debit card is bound to success in Singapore, in the same way as it has been and continue to be around the world. 

From the consumers point of view obtaining a debit card is much easier as they do not have to qualify for the minimum income barrier. The card is also cheaper to maintain and there is no interest costs while performing the same essential features as credit card.

From the bank’s viewpoint, debit card represents an opportunity to acquire customers who does not meet the minimum income requirements. The debit card is truly the card for everybody. Debit card help banks to quickly penetrate into younger generation and make them loyal customers for the future. Furthermore, the debit card has high potential for banks to increase revenue. Chart 13 shows the proportions of revenue, costs and profit of card issuers in respect of an average credit and debit card.
Chart 13: Issuer’s revenue, costs and profit for of average credit and debit card
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Although on average, each active debit card brings about only about US$40-60 compared to US$75-100 profit for the bank, the source of profit will be more stable because revenue in respect of debit card comes from interchange fees and transaction fees (which is bound to go up) while the revenue in respect of credit card comes from interest (which bound to go down). As the use of credit function decline, the banks’ revenue from credit card will shrink. The cost of maintaining debit card account is lower and there are lower losses. The debit card bears no credit risk. 

More importantly, from the point of view of the regulators and law makers there are no reason not to support the use of debit card. The debit card does not involve unsecured lending by banks, thus systemic risk is not an issue. In addition, the consumer’s preference of spending money they already have over borrowing two easily at throat cutting rates is something that should be encouraged for both regulatory and moral purposes. As the debit card works in the same way as credit card, more debit cards also means e-government services is available to more residents. The government itself, together with many companies big and small, is also becoming a debit card-holder. 

2.3
Considerations for debit card and pre-paid card
2.3.1
Debit card
In contrast with the increasing importance of the debit card, there is no regulation governing debit card in Singapore. One practical reason may be that the debit card requires the pre-existence of a bank account and generally only banks can issue debit cards. The regulators, therefore, are not concerned much with the licensing of debit card issuers. Debit card issuers are already placed under strict control of banks and financial institutions and non-banks may not issue the debit cards as that may constitutes deposit taking. However, there are still concerns relating to the rules on finality of payment, unauthorized transactions and merchant’s breach of sale contracts that may require attention. In this section we will consider whether the recommendation relating to credit card and charge card made in the previous 3 chapters should be applied to the debit card.
In the area of characterization, it is likely that transaction effected by the debit card may be characterized as electronic transfer of fund. Therefore, the confusing issues of whether to characterize card transaction as assignment by the merchant to the issuer and whether the MLA applies are not applicable to the debit card. It is also not likely that the debit card be considered as an assignment to the merchant by the card-holder of a debt owed to him by the bank. Cases in respect of electronic fund transfer suggest that debit card transaction should be characterized as an instruction or mandate by the card-holder to the bank to transfer funds to the merchant
. It has been correctly suggested by a distinguish author that the rules relating to credit card such as the rule of no countermand by the card-holders after transaction completed, the rule that card transaction constitute absolute payment should be  applied equally to the debit card
.
With respect to the issuer of card-holder’s liability for use of debit card by a third party there is better basis to establish the card-holder’s duty of care towards the issuer based on the analogy with the cheque book. Based on the analogy with cheque book, the card-holder has the duty not to behave in such a way as to facilitate forgery and the duty to inform the issuer if he finds that an unauthorized transaction occurs. Hence, the card-holder will be liable for any loss sustained as the direct consequence of his breach of his duty of care and may be estopped from denying the authority of a debit card transaction if he fails to inform the bank of such unauthorized transaction
. 
In the area of card-holder’s remedies in case of merchant’s failure to perform or breach of the sale contract, the current position of the debit card holder is similar to the credit card holders. They both have no rights of claim against the bank under the current regulation and typical terms of card-holder agreements.  As noted in chapter 3, the positions of US and UK law regarding this issue is that, the remedies that credit card-holders have against banks in case of merchant’s default (e.g. the right to withhold payment in US and the ‘like claim’ in UK) are not available to debit card-holders.
It is submitted that the suggestions made earlier relating to the credit card-holder’s liability for unauthorized transaction (chapter 3) and the credit card-holder’s remedies in case of non-performance, misrepresentation or breach by the merchant (chapter 2) should be equally applied to the debit card-holders. The reasons are set out below:
(i)
In respect of unauthorized transaction, as the method of use and the nature of the payment transaction made by debit and credit cards are the same, the risks for unauthorized transaction that the debit card card-holders bear are the same as credit card. Therefore the same level of protection should be accorded to the debit card-holders. As discussed in section 2.1 above, the limitation of card-holder’s liability for unauthorized transaction first introduced in the US as protection for credit card-holder only, has become an essential rule of the credit card payment system and subsequently accorded to debit card-holder under a separate legislation on electronic fund transfer.
(ii)
With respect to the case of merchant’s default it is also suggested that the debit card-holder be given the same level of protection. Because in case of debit card, the transaction amount is deducted from the card-holder’s account as soon as the transaction is processed, the card-holder’s right will be the right to be refunded with the transaction amount (instead of the right to withhold payment). There should be a time limit for the card-holder to exercise this right fixed at the same length as that afforded to the credit card holder (i.e. from receipt of monthly statement to the due date). A period such as 30 days after the date of his account statement may suffice. The main reason supporting this suggestion is that the rule of issuer’s liability for merchant default has become an essential payment rule of the credit card system that needs to be applied equally to debit and charge card. Avoiding discrimination between holders of credit and debit card will reflect a uniform approach to regulate all types of card used in the same payment system. The benefits this will bring is less confusion between different types of card, more growth of the entire payment system and more support for the growth of the debit card, which is the type of card that the law should support even more than the credit card.

2.3.2
Prepaid credit card
Recently there is a new type of credit card that known as prepaid credit card that is becoming more and more popular around the world. Although this type of card is not available in Singapore yet, the usage and legal implications of this card deserves attention. The reason is that the new regulation on credit card should envisage the use of this card in Singapore in the near future. 

The prepaid card is physically identical to the normal credit card except that the amount available on the card is paid for in advance either by debiting from a bank account of the purchaser of the card or by a payment transaction by another credit card. In terms of payment mechanism, the prepaid card works the same way as the credit card and the debit card. The difference lies in that the prepaid card-holder usually has no bank account with the card issuer and the relationship between them is also difficult to define because there is no contract signed between them.

The Visa Worldwide Association Report 2004 announced that currently the prepaid credit card is growing at 3 digits rate. There are over 2000 prepaid programs in 30 countries. There are many reasons that explain the exceptional growth of the prepaid credit card. Companies around the world are starting to use the prepaid card to pay salaries to employees without bank accounts to reduce the cost of processing employee cheques or cash. Government agencies are also using the prepaid card to pay social security and benefits to citizens and at the same time give make electronic government services more accessible. Individual consumers also prefer the prepaid card as an effective means of limiting the risks due to lost of cards or card numbers. Prepaid card are increasingly used as a convenient way of giving gift to other and to educate teenagers to learn how credit card works without incurring additional risk of having supplementary credit cards. From the card association’s and the bank’s point of view, the prepaid card represents an opportunity to avoid consumer credit or even electronic fund transfer restrictions to get more people to use the credit card system, especially young people without taking anymore credit risks. 
The prepaid card comes in several forms. In the registered form, the card comes with the cardholder’s name embossed on the card and the bank keeps record of the card-holder’s identity and address (although the card-holder may not have any bank account with the bank). There are also bearer prepaid card which enable anyone who hold the cards to use it. Some prepaid card are rechargeable (i.e. card-holder can use another credit or debit card or cash deposit automated machines to add money to the card) and some are non-rechargeable. 

While having many promising benefits, the prepaid credit card poses new challenges to the regulators of credit card system. As there is no lending element in the prepaid card, the prepaid card escapes the regulatory regime of consumer credit protection. As the prepaid card-holder usually does not have a bank account with the issuer, banking regulations relating to deposit taking and operation of bank account may not apply. The prepaid card can be issued in virtual form (i.e. no physical card and only a credit card number is given) for internet transaction, it can potentially be issued across borders. Even with a physical prepaid card, someone in Singapore can buy a prepaid card issued in the US, pay for it by his credit/debit card and get it sent to him by post. There is little the regulator can do to stop him even though the overseas prepaid card issuer may be seen as taking deposit from the Singapore resident. There is money laundering concerns for bearer prepaid card if the amount prepaid is not limited. From the consumer protection point of view, the protection measures available to credit or debit card-holders may not be available to the prepaid card-holders. As credit card generally does not require very secure verification method (usually no PIN is required and any signature can be put on a blank prepaid card), loss of card immediately results in loss of deposited funds. As there is no card statement, it is difficult for prepaid card-holder to track payments or to get a refund from the card issuer of the card balance if he loses the card. 
Despites the risks and challenges that the prepaid card poses, it is submitted that the benefits of the prepaid card should not be ignored. The prepaid card should be allowed in Singapore but with sufficient regulatory measures to minimize problems. It is suggested that the following provisions be made in the credit card regulations for this purposes.
First, only banks and financial institutions should be allowed to issue prepaid credit card. Currently section 77A of the Banking Act requires the issuance of any multi purposes stored value card (i.e. prepaid card that can be used for purchases at outlets other than that of the card issuers) to be approved by the MAS. It is submitted that approval alone is not sufficient. There should be continuing supervision of the activities of issuing stored value cards by the banks. Foreign banks and institutions should be prohibited to issue prepaid card in any form to Singapore residents.
Secondly, issuance of bearer prepaid card should be allowed but a ceiling limit should be put to the value stored in the prepaid card. This is in line with the popular use of the bearer prepaid card as a means of giving small value gifts or educating young people to use credit card. A ceiling limit such as S$500 value should suffice to address money laundering concerns and at the same time limit the loss in case prepaid card is lost or stolen. Bearer prepaid card should not be re-chargeable. 
Thirdly, issuers of registered and rechargeable prepaid card should maintain full and update records of the identity of the card-holders. The protection against fraud losses and merchant default should be made available to holders of registered and rechargeable prepaid card. Card issuer should be responsible to disable the use of the card in the event of reported loss of card and give the card-holder replacement card or refund of the balance of the card.

The coming into being of the prepaid credit card further illustrate the fact that the credit card system has evolved into a system mainly for the purposes of making retail cashless payment. Regulating and supporting the prepaid card will further help the growth of electronic commerce and electronic government.

3.
Summary of proposal for reform

A number of suggestions have been made throughout this paper especially at the end of chapter 2, 3 and 4. This section serves as a summary of the points already raised in a more systematic manner alongside with some suggestions as to the organizational aspects of reform.
3.1
Organizational aspects:

Type of legislation
In section 2 above it was suggested that instead of enacting a new Consumer Credit Act which also covers credit card, a separate legislation should be introduced. This legislation may be an Act enacted by Parliament or a Regulation issued by the MAS. In the first case the costs of enactment may be higher and the procedure more complicated. It is suggested that the second option should be selected as it is more economical and speedy. The regulation can mature into an Act later if the conditions permit. Following this route, several amendments will have to be made to the Banking Act and the MAS Act to give the MAS the power to issue a regulation which will be applicable to any person issuing credit, debit and charge card and not just the banks and financial institutions. 
Scope of application

It is suggested that the Regulation should provide the legal framework for the electronic payment function of the credit, debit and charge card. There may be several provisions specifically for the credit extension aspect of the credit card which would be repealed when a Consumer Credit Act is ever enacted.
Regulator

It is suggested that the MAS be empowered as the authority in charge of the administration and enforcement of the new legislation relating to the credit card system. As currently the MAS is already in charge of this matter, there will be no transfer of power or rearrangement of regulators. The new legislation will simply give MAS more legislative and administrative power for the purpose of managing and enforcing the new regulatory framework. It is suggested that the MAS be given powers and responsibilities under the new Regulation to do the following:
(i)
To register banks and financial institution as issuers of credit, debit and charge card;
(ii)
To grant and revoke licence for non-banks to issue charge card and bipartite credit cards;
(iii)
To collect fee, impose fine, penalties for violation of credit card law and regulations;

(iv)
To conduct overall supervision of the credit card payment system in Singapore; and
(v)
To receive and hear complaints from consumers, merchants and banks, resolve the matters or refer the matters to courts.
3.2. 
Desirable features
The following are provisions regarded as desirable features that are recommended to be included in the new credit card regulation

3.2.1
Licensing and reporting
(a)
Banks and financial institutions are allowed to issue credit card, debit card or charge card but must register with the authority.

(b)
Companies wishing to issue charge card must obtain a licence from the authority.
(c)
Companies wishing to issue bipartite credit card (i.e. card used to purchase goods from the card issuer on credit terms) must register with the authority.

(d)
Issuer of credit card, debit card, charge card, and bipartite card must submit monthly report with full details of the current card programs, standard terms and conditions of card-holder agreement (and changes thereof), report of the number of cards, outstanding balance of deposits and debit, etc to the authority. The issuers of all types of cards must provide further information requested by the authority.

3.2.2
Marketing, promotion, making and changing agreement
(a)
The prohibition of unsolicited credit cards issuance and street canvassing, road shows should be maintained with enhancement with reference to the current legislations in UK and US.
(b)
The card-holder’s agreement must state clearly in legible form (i) all the card-holder’s statutory rights against the issuer (e.g. right to withhold payment in case merchant default, ceiling limit for unauthorized transaction, right to have complains answerred) and (ii) salient terms relating to fees, charges, interest rates, method of calculation.
(d)
Amendments of agreement terms that are required to be disclosed at the contract-making point must be informed in writing to card-holder. 

3.2.3
Rules relating to card payment transactions
(a)
Finality of card transaction:
(i)
The card-holder has no right to stop or countermand payment by credit card, debit card, charge card or prepaid card after the payment transaction has completed (i.e. card-holder signed and delivered of transaction slip to the merchant, clicked the submit button on web browser, sent fax, posted mail order).
(ii)
Face-to-face card transactions become final at point of transaction (i.e. card-holder signed and delivered of transaction slip to the merchant). The payment constitutes unconditional discharge of the card-holder’s obligation to pay the merchant. In case of issuer’s insolvency the merchant will not have right to pursue action against the card-holder.
(iii)
Remote transaction (mail, fax, internet, telephone) only constitutes conditional discharge of the card-holder’s obligation. Merchant shall have the right to pursue action against the card-holder in case of the issuer’s insolvency.
(b)
Card-holder’s liability for use of card by third party. 
(i)
Codification of common law rules: Card-holder shall be liable for card transactions made with his express, implied or apparent or ostensible authority. The card-holder should be liable if (i) he has applied for a supplementary card to be issued to a card-user (ii) he has voluntarily given the card or card number for a card-bearer to use either generally or for any specific purposes.

(ii)
The card-holder is liable for unauthorized use of credit card for a maximum of $100 only if (i) he has accepted the card (ii) the issuer has given adequate notice of potential liability (iii) the issuer has provided the card-holder with a description of a means by which the issuer may be notified of loss or theft of the card (iv) the unauthorized use occurs before the card-holder has notified the issuer of the loss or theft; and (v) the issuer has provided a method whereby the card-holder can be identified as the person authorized to use the card. 

(iii)
The card-holder must inform the issuer of any unauthorized transaction within 60 days from the date of his card statements.
(iv)
The issuers will be liable for unauthorized card transaction made with cards being sent to the card-holder by post (whether new card or renewal card). The issuer shall be liable for card transactions made with cards being sent by the card-holder back to the banks for cancellation. 
(c)
Issuer’s liabilities for merchant’s default
(i)
Card-holder of credit card or charge card has the right to withhold payment of their credit/charge card bill to the issuer in respect of transaction amount of transaction with merchant who is in default of the sale contract with the card-holder.

(ii)
Card-holder of debit card has the right to obtain a refund from the issuers in the same way as the card-holder of credit card provided that he shall make a request for a refund within 30 days after his receipt of his card statement.

(iii)
To qualify for the right to withhold payment or seek a refund (i) the card-holder must make an attempt to resolve the dispute with the merchant (ii) the payment transaction must be made via telephone, facsimile, internet, mail or other methods where the card- holder and the merchant do not meet face-to-face; and (iii) the merchant place of business must be located outside Singapore.

(iv) 
The remedies is only available in one of the following cases: (i) the object of the sale contract was physical goods the delivery of which was made to an address other than the card-holder’s billing address or the delivery was not proven by documentary evidence (ii) the merchant failed to deliver intangible goods or services (iii) merchant made willful misrepresentation in respect of the goods or services or the product was defective 
(d)
All the rules relating to card payment transaction in this part applies to credit, debit, charge, prepaid card issued to individual, companies and governmental agencies equally. In case there are more than 10 cards issued to a corporation the parties are given the option to contract out of the statutory requirements.
3.2.4
Statement and dispute resolution

(a)
The credit card monthly statement must state clearly the amount and date of transaction, name of merchants, brief identification of goods or services purchased.
(b)
An issuer must respond to a card-holder complaint or claim if the complaint is made within 60 days after the date of the monthly statement (which period will be extended if event beyond the control of the card-holder prevent him to receive or access the card statement). 
(c)
The response by the issuer shall be made within 30 days of receipt of the complaint stating clearly the issuer’s decision and the ground for that decision.
(d)
If the issuer fails to respond to the card-holder within the time limit of 30 days the card-holder’s complaint or claim shall be deemed accurate and the issuer shall not have the right to raise any objection against the card-holder’s claim.
3.2.5
Customer private information.
(a)
Any provision in the card-holder agreement (i) purporting to give the card-issuer the right to disclose information to an unspecified recipient; or (ii) purporting to avoid the provisions of the Third Schedule must be void. 

(b)
Card-holder have the following rights relating to their information disclosed to and by the credit bureau: 

(i)
the right to obtain the information on the file of the credit bureau; 

(ii)
the right to have any incorrect entries on any file of the credit bureau corrected; and 

(iii)
if there are more than 1 credit bureaus the banks must disclose the name and address of the credit bureau where banks have disclose or collect information. 

3.2.6
Legal costs indemnity
(a)
Any clause in a card-holder agreement that purport to make card-holder bear the legal cost or lawyer fee shall be void.
3.2.7
Consumer credit rules

(a)
Income barrier and credit limit: The current income barrier and credit limit ceiling requirements is an old method of regulation that have been criticized for limiting the card-holder liberty to allocate his financial resources while not necessarily cause him to cut down spending or increase saving. However, it is submitted that this limits are still necessary to prevent low income earner to obtain credit card and borrow at impoverishing interest rate. Furthermore, the limits and barrier will also have the desirable effect to support the growth of debit card over the credit card.
(b)
Issuers must not allow any card transaction that causes the total indebtedness of a card-holder to exceed the credit limit whether the credit limit was created by statutory requirement or by agreement with card-holder. The existing clause allowing banks to have discretion to exceed credit limit in card-holder agreement should be made void.

(c) 
The provisions on disclosure of interest rate and method of calculation in the banking code of the Association of Bank of Singapore should be made a compulsory rule so that it will have binding legal effect covering all credit card issuer and not only banks.
(d)
Clause giving issuer’s the right to terminate contract without cause and recall all debt even when card-holder is not in default of the card-holder agreement should be made void. Under the card-holder agreement the card-holder should be given certain grace period to cure their default before the bank can terminate the card-holder agreement.

RECYCLE BIN
In the early days of credit card payment system there were technical difficulties in establishing an instant connection between the merchant and the issuer via the acquirer for purposes of authenticating a transaction. This made it possible for card-holder to intentionally exceed card limit such as in the case of R. v. Lambie 
. As technology advances, it is now possible to conduct checks on credit limit of credit and charge card and account balance of debit card across card networks instantly before almost all card transactions are effected. This change is more than purely technological as it is now possible to consider the card issuer to have made a direct representation or undertaking to the merchant at the point of transaction.

1.8. 
Other participants in the credit cards system

In addition to the five main participants, there are several other players in the credit card systems. 

First, with payment cards that is issued or used by a person other than the account holder, there is a type of participants known as card user. Examples of this type of participant include the card user of corporate cards (cards issued to companies) and supplementary card user.

Secondly, because certain type of credit card transaction has inherently higher risk of fraud or default by card-holders (e.g. transaction via internet or telephone) there is a new type of player in the credit card market known as the master merchant. These are companies specializing in collecting credit card payments for smaller merchants who wish to have the ability to accept payment by credit card but unable to pass the bank’s credibility tests. Master merchant has a niche in this market because they assume the risks that banks are unable or unwilling to assume and mitigate the risks by application of anti-fraud technologies. Sometimes banks set up separate subsidiaries as master merchants to avoid disappointing their merchant customers (e.g. eNets in Singapore is a subsidiary of UOB).

Master merchants are also a type of merchants for the fact that they sign merchant agreements with acquirers to accept payments by credit cards. The difference is that master merchant does not sell goods or services to customers. The participation of the master merchant may place a greater need to clarify the nature of the relationship between the issuer and the merchant.

Thirdly, in the United States recently several “virtual payment systems” or “email money” schemes were introduced in addition to the credit card system. One of the most successful of them is PayPal (www.paypal.com). When first introduced several years ago, this virtual payment system invites individuals and companies around the world to open accounts with them to gain the ability to make and receive payment at low costs. Account holders need to first make deposit into account by cheque or credit card. They can then send and receive money to and from other account holders from within the PayPal system. Balance in the account can be withdrawn periodically by requesting PayPal to issue cheque in favor of the account holder or by wire transfer to their bank accounts in certain countries. Account holders paying premium charges may have the ability to accept payment to their account by credit cards. In this respect PayPal acts as a master merchant albeit of a special type due to the fact that they cater to individual merchants. The PayPal phenomenon taps into the market of individuals and small businesses wishing to make and receive payment over the internet at low cost, especially with the boom of internet auction services like eBay (which later acquired PayPal). The advantage of system like PayPal is that payments can be made in small amounts and individuals can receive payment by credit card on the internet without the need to enter into a merchant agreement with an acquirer. A few years after first introduction, PayPal has replaced the requirement that account holder must deposit money when opening new account by a simpler transaction whereby the account is verified with a credit card transaction of US$1 which will be refunded shortly after clearance. Currently PayPal account holders do not need to pay any fee and still have the ability to receive credit card payment at costs as low as a few percents. The cash-out transaction may be a little troublesome for account holder in certain countries but money standing in the account can be used to make payment to other PayPal users or merchants.

Finally
 there are the service providers that perform communication linkage, transmission and encryption of data, anti-fraud protection service for the issuers or acquirer during the authorization stage of credit card transactions. The service provider may be in a contractual relationship either with the bank or the card association and he will be responsible under the terms of such contract. The use of this ‘outsourcing’ method while increases efficiency of the credit card system, may increase the risk of credit card information being stolen and used to effect fraudulent transaction.
*****
The application forms used in Singapore usually contains the card-holder’s undertaking to be bound by the standard terms and conditions. However, because he did not read these terms and conditions before signing the application, his act of signing the application should only indicate an offer. The card-holder agreement will only become binding upon the two parties when the card-holder signs on the back of the card or uses it for the first time. From this moment the agreement is binding on both parties without the need to sign any other document.
Something about merchants
Most merchants, being much smaller enterprises compared to banks and often desperate to obtain the ability to accept card payment (which may be the only feasible means of payment in sale channel such as the internet), are willing to accept any terms put forth by the banks. By using carefully drafted standard agreements, banks are most often successful in depriving card-holders and merchants alike of their rights to the maximum extent allowed by law.
The statutory regulations relating to credit card (which is described in Chapter 5) have not dealt with the issue of banks’ responsibility toward card-holders in disputes with merchants. The part of the current Banking Code of the Association of Banks Singapore (ABS) dealing with credit cards is also silent on this issue. The only requirement contained in the code that seems to relate to this issue is that staff of card issuer must be informed of the existence of a Consumer Mediation Unit (CMU) of the ABS and the process of complaint handling and dispute resolution in the CMU. As the level of consumer protection is near to non-existent, there are many things that can be done to improve it, such as:

(a) 
Consumer education may be conducted by organizations such as the Consumer Association of Singapore (CASE). Highlighting to the consumers the disclaimer of liability clause in the card-holder agreement, which they often fail to read, would help to improve transparency. If the consumers know what to expect from the bank, they should be able to minimize the risks of rogue merchants by avoiding to use cards for high value transaction with merchant located overseas, by using alternative services of master-merchant such as PayPal (see Chapter V for a description of this service or using escrow agents for transaction over internet, or better still, get a card from a British issuer to use instead of Singapore issuers. Consumer education may have indirect effect to give the banks more incentive to change their standard terms or improve the dispute resolution practices.

(b)
Soft law may be made by the ABS to further increase the transparency and accountability of issuers in the practice of dispute resolution. Currently the legal effect of the ABS’ Banking Code is limited because the banks only ‘subscribe to the commitments of standards’. It is not certain what is the legal obligation the banks take in such subscription. What is certain is that the card-holder can not sue the bank based on the code. To have better legal effect, the soft law should take the form of a model clause or procedure which must be incorporated into card-holder agreement by reference. While the soft law may not have immediate legal effect on the banks, they would have incentive to adopt the model soft law so as to be known as a consumer friendly institution. Once incorporated into the card-holder agreement, they will have the legal effect to enable card-holder a better standing in the relationship with the banks.

(c)
Legislation: The most radical measure would be enacting a law or regulation with statutory effect on credit card or amending the existing regulation to include provisions relating to the area of bank’s liability for merchant’s default. 

To answer this question it is necessary to look at the reasons behind the protection measures used in the pro-consumer jurisdiction such as the United States and Britain. 

The discussion about disputes resolution in this Section is also applicable to the issuer of liabilities for unauthorized transactions, which will be dealt with in the next chapter.

Necessity and objective of reform

As discussed above, the dispute resolution procedure under the credit card associations seems efficient and economical. However, it also seems that such a system brings about different level of benefit to the parties and the jurisdictions that are involved with the credit card systems. From a micro level card-holders in a pro-consumer jurisdiction would benefit more from credit card system than those from a pro-banker jurisdiction. For example, when a card-holder from Britain traveled to Singapore and bought something that turns out to be fake, he can certainly get a chargeback from his issuer. A card-holder from Singapore will most likely fail in the same situation. Merchants more likely have to bear the loss of chargeback when they participate in the credit card arrangement no matter where they are from. Singapore merchants certainly bear the loss for chargeback by card-holders from Britain, because British law does not compromise while they may not bear the loss for card-holder from Singapore. In the end, both card-holders and merchants from Singapore let losses in the game. At a macro level, lack of protection for consumer will ultimately hamper the usage of cards and the development of credit card system. Using terms that are over-protective for banks may serve short-term benefits but cause long-term harms. The development of the credit cards in the most pro-consumer jurisdictions such as Britain and US shows that protecting consumers pays. 

Therefore, if Singapore chose to be pro-consumer, ultimately both consumers and bankers will benefit. The credit card networks rules heave already been made to accommodate the most pro-consumer jurisdiction, the remaining task is to do something so that the card-holder is entitled to the full benefits of such system and also to enhance the reliability, transparency and accountability of credit card issuers. There are several things that may be done to change the Singapore situation.

Consumer education 

How:  It can be done through consumer association (CASE)

What to tell them:

1. Fact that banks are not responsible.

2. That there may be other options, cards from British issuers, Paypal.

3. That other method of protection may be available.

What good does it make?

1. This will certainly help improve transparency. At least consumer know what they get from the banks they trust.

2. Card-holder will limit their spending or change the way they make payment, for example use escrow agents to secure payment by internet, use Paypal, stop using Singapore cards

3. Effect on card issuance and publicity may ultimately force banks to change their terms or at least support the soft law method.

Soft law

How: It can be done through ABS, binding on the banks by acceptance. It can be done after the first step.

Review of current Banking Code => Lousy.

What to include: Of course not a straight forward right to withhold payment or to have a ‘like claim’ like the US, EU and UK, softer rules may also help, in particular, getting the banks to set out or adopt model procedure of customer dispute resolution which shows in clear terms:

1.  Circumstances in which disputes can be raised

2. Banks procedure in accepting the disputes, standard forms to be used, maximum time to respond to customer’s complaints. 
3. Circumstances in which disputes will be resolved in favor of the card-holder and the merchant, respectively.

4.  Arbitration procedure where disputes cannot be settled.

Real law

Different possible approach the soft way is to codify the soft law. Standardize how, when disputes are resolved will be better than nothing.

§ 4-406. CUSTOMER'S DUTY TO DISCOVER AND REPORT UNAUTHORIZED SIGNATURE OR ALTERATION. http://www.law.cornell.edu/ucc/4/4-406.html

· (a) A bank that sends or makes available to a customer a statement of account showing payment of items for the account shall either return or make available to the customer the items paid or provide information in the statement of account sufficient to allow the customer reasonably to identify the items paid. The statement of account provides sufficient information if the item is described by item number, amount, and date of payment. 

· (b) If the items are not returned to the customer, the person retaining the items shall either retain the items or, if the items are destroyed, maintain the capacity to furnish legible copies of the items until the expiration of seven years after receipt of the items. A customer may request an item from the bank that paid the item, and that bank must provide in a reasonable time either the item or, if the item has been destroyed or is not otherwise obtainable, a legible copy of the item. 

· (c) If a bank sends or makes available a statement of account or items pursuant to subsection (a), the customer must exercise reasonable promptness in examining the statement or the items to determine whether any payment was not authorized because of an alteration of an item or because a purported signature by or on behalf of the customer was not authorized. If, based on the statement or items provided, the customer should reasonably have discovered the unauthorized payment, the customer must promptly notify the bank of the relevant facts. 

· (d) If the bank proves that the customer failed, with respect to an item, to comply with the duties imposed on the customer by subsection (c), the customer is precluded from asserting against the bank: 

· (1) the customer's unauthorized signature or any alteration on the item, if the bank also proves that it suffered a loss by reason of the failure; and 

· (2) the customer's unauthorized signature or alteration by the same wrongdoer on any other item paid in good faith by the bank if the payment was made before the bank received notice from the customer of the unauthorized signature or alteration and after the customer had been afforded a reasonable period of time, not exceeding 30 days, in which to examine the item or statement of account and notify the bank. 

· (e) If subsection (d) applies and the customer proves that the bank failed to exercise ordinary care in paying the item and that the failure substantially contributed to loss, the loss is allocated between the customer precluded and the bank asserting the preclusion according to the extent to which the failure of the customer to comply with subsection (c) and the failure of the bank to exercise ordinary care contributed to the loss. If the customer proves that the bank did not pay the item in good faith, the preclusion under subsection (d) does not apply. 

· (f) Without regard to care or lack of care of either the customer or the bank, a customer who does not within one year after the statement or items are made available to the customer (subsection (a)) discover and report the customer's unauthorized signature on or any alteration on the item is precluded from asserting against the bank the unauthorized signature or alteration. If there is a preclusion under this subsection, the payor bank may not recover for breach of warranty under Section 4-208 with respect to the unauthorized signature or alteration to which the preclusion applies. 
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