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Arrested, detained and accused persons 
35. (1) Everyone who is arrested for allegedly committing an offence has the right ­ 

a. to remain silent; 

b. to be informed promptly ­ 

1. of the right to remain silent; and 

2. of the consequences of not remaining silent; 

c. not to be compelled to make any confession or admission that could be used in evidence against that person; 

d. to be brought before a court as soon as reasonably possible, but not later than ­ 

1. 48 hours after the arrest; or 

2. the end of the first court day after the expiry of the 48 hours, if the 48 hours expire outside ordinary court hours or on a day which is not an ordinary court day; 

e. at the first court appearance after being arrested, to be charged or to be informed of the reason for the detention to continue, or to be released; and 

f. to be released from detention if the interests of justice permit, subject to reasonable conditions. 

(2) Everyone who is detained, including every sentenced prisoner, has the right ­ 

a. to be informed promptly of the reason for being detained; 

b. to choose, and to consult with, a legal practitioner, and to be informed of this right promptly; 

c. to have a legal practitioner assigned to the detained person by the state and at state expense, if substantial injustice would otherwise result, and to be informed of this right promptly; 

d. to challenge the lawfulness of the detention in person before a court and, if the detention is unlawful, to be released; 

e. to conditions of detention that are consistent with human dignity, including at least exercise and the provision, at state expense, of adequate accommodation, nutrition, reading material and medical treatment; and 

f. to communicate with, and be visited by, that person's ­ 

1. spouse or partner; 

2. next of kin; 

3. chosen religious counsellor; and 

4. chosen medical practitioner. 

(3) Every accused person has a right to a fair trial, which includes the right ­ 

a. to be informed of the charge with sufficient detail to answer it; 

b. to have adequate time and facilities to prepare a defence; 

c. to a public trial before an ordinary court; 

d. to have their trial begin and conclude without unreasonable delay; 

e. to be present when being tried; 

f. to choose, and be represented by, a legal practitioner, and to be informed of this right promptly; 

g. to have a legal practitioner assigned to the accused person by the state and at state expense, if substantial injustice would otherwise result, and to be informed of this right promptly; 

h. to be presumed innocent, to remain silent, and not to testify during the proceedings; 

i. to adduce and challenge evidence; 

j. not to be compelled to give self-incriminating evidence; 

k. to be tried in a language that the accused person understands or, if that is not practicable, to have the proceedings interpreted in that language; 

l. not to be convicted for an act or omission that was not an offence under either national or international law at the time it was committed or omitted; 

m. not to be tried for an offence in respect of an act or omission for which that person has previously been either acquitted or convicted; 

n. to the benefit of the least severe of the prescribed punishments if the prescribed punishment for the offence has been changed between the time that the offence was committed and the time of sentencing; and 

o. of appeal to, or review by, a higher court. 

(4) Whenever this section requires information to be given to a person, that information must be given in a language that the person understands. 

(5) Evidence obtained in a manner that violates any right in the Bill of Rights must be excluded if the admission of that evidence would render the trial unfair or otherwise be detrimental to the administration of justice. 

PRIVATE 
THE CONSTITUTIONAL RIGHTS OF AN ACCUSED IN INDIAtc  \l 1 "THE CONSTITUTIONAL RIGHTS OF AN ACCUSED"

PRIVATE 

PRIVATE 
ART 20tc  \l 1 "ART 20"
No person shall be convicted of any offence except for violation of a law in force at the time of the commision of the act charged as an offence, nor be subjected to a penalty greater  than that might be inflicted under the law in force at the time of the commission of the offence.

 No person shall be prosecuted and  punished for the same offence more than once.

No person accused of any offence shall be compelled to be witness against himself.

The following Indian cases require elaboration:

PRIVATE 
RIGHT AGAINST SELF INCRIMINATIONtc  \l 1 "RIGHT AGAINST SELF INCRIMINATION"
In State of Bombay v. Kathi Kalu, AIR 1961 SC 1808: 
it was held that the protection is available to a person accused of an offence not just with respect to the evidence he has to give in a court room or trial but is also available to him at the previous stage if an accusation has been made against him which might in the normal course result in his prosecution.

In Nandini Sathpathy v. P L Dani, AIR 1978 SC 1025

Facts: Smt. Nandini Satpathy, a former Chief Minister of Orissa and one time minister at the national level, was directed to appear at the Vigilance Police  Station for being examined in connection with a case registered against her under the Prevention of Corruption Act. On the strength of the first information report, in which the petitioner, her sons and others were shown as accused, investigation was commenced. During the course of investigation she was interrogated with reference to a long string of questions, given to her in writing. The major accusation against her was the acquisition of assets disproportionate to the known sources of income. 

V.R Krishna Iyer. J, delivering the judgement of the court held that the prohibitive sweep of Art 20 (3) goes back to the stage of police interrogation- not commencing in court only. The ban on self-accusation and the right to silence, while on investigation or trial under way, goes beyond that case and extends to the accused in regard to other offences pending or imminent, which may deter him from voluntary disclosure of incriminatory matter. The phrase compelled testimony  has to be read as evidence procured not merely by physical threats or violence but by psychic toture, atmospheric pressure, environmental coercion, tiring interrogative proxility, overbearing and intimidatory methods and the like. However, the legal penalties that follow for refusal to answer or answer truthfully cannot be compulsion under Art 20(3).

Followed the position of law in the US after the decision in Miranda case (1966) 384 US 436, which extends the right against self-incrimination to police examination and custodial interrogation and takes in suspects as much as regular accused persons. Held further that fanciful claims, unreasonable apprehensions, vague posibilities cannot be the hiding ground for an accused. He is bound to answer where there is no clear tendency to criminate.

The right against self-incrimination is best promoted by conceding to the accused the right to consult a legal practitioner of his choice which is guarenteed by Art 22(1). The lawyers presence is an assurance of awareness and observance of the right to self-incrimination.

What is self-incrimination: Answers, that would in themselves support a conviction are confessions, but answers which have a strong tendency to point out the guilt of the accused are incriminatory.

Therfore the right would commence from the time the person is named in the First Information Report by the police.

3. In State of Delhi Administration v. Jagjit Singh, AIR 1989 SC 598, 

the question that arose for consideration was whether an approver could be forced to give evidence . The petitioner and others were accused in connection with several explosions that killed amny people in Delhi. Of the several accused the petitioner and another, in the course of the investigation turned in favour of the prosecution and therefore the prosecution made them approvers and they were granted pardon by the lower court. Subssequently they retacted from their earlier statements  and refused to give evidence. It was held by the Supreme Court that, once he turned an approver and a pardon is granted to him he ceases to be an accused and he turns a witness for the prosecution. Therefore, S 306 of the Criminal Procedure Code requires him to  make a full and true disclosure of the  entire circumstances in his knowledge. Therefore he is legally bound to make the disclosure even if it is incriminatory. Therefore, the argument under 20(3) cannot be sustained.

4. In Sharma v. Satish  (1954) SCR 1077 ,

 it was held that 20(3) is applicable only if the person is being compelled to do a volitional act. It is applicable only when a compulsory process is issued to him to produce a document incriminatory, not when a document is seized from him or recovered from him by a police officer without any volitional act on his part.

It was further held in this case that it is applicable only to statements to be made and not to any material objects. Thus,  a person can be compelled to produce any material object. 

Thus, if there is a viloation of right under Art 20(3), the court can give direction for a fresh investigation according to law.

ZIMBABWEPRIVATE 

RIGHT TO A PUBLIC TRIAL IN AN ORDINARY COURT

In camera proceedingstc  \l 2 "2. In camera proceedings"
PRIVATE 
Hayes v Baldachin 1980 ZLR 442 ADtc  \l 3 "Hayes v Baldachin 1980 ZLR 442 AD"
Fieldsend CJ:

Issue of in camera proceedings under Emergency Powers. Where inroads are made into the normal rules of procedure there should be strict compliance with every formality required by legislation. In this case neither the parties to the proceedings, nor the Attorney-General produced the certificate and the proceedings were wrongly held in camera.
The holding of a trial in camera and the unlawful direction to withhold documents from the appellant constituted serious irregularities calculated to prejudice the appellant. Prejudice exists in that witnesses whose evidence is open to public scrutiny are likely to be more meticulous and truthful than if what they say is examined by only one or two people in a closed court.

ZIMBABWE: Right to legal representationtc  \l 2 "2. Right to legal representation"
PRIVATE 
Minister of Home Affairs v Dabengwa 1982 (1) ZLR 236 S Crttc  \l 3 "Minister of Home Affairs v Dabengwa 1982 (1) ZLR 236 S Crt"
Fieldsend CJ: 

An appeal against an order of the High Court directing that two detained persons be permitted to obtain and instruct legal representatives. Local authority had issued regulations prohibiting the detainees from communicating with or receiving communication from their lawyers. Such prohibition at variance with para 2 of schedule 2 of the constitution and therefore ultra vires.

PRIVATE 
S v Slatter 1983 ZLR 144tc  \l 3 "S v Slatter 1983 ZLR 144"
Dumbutshena JP:

Accused were charged with aiding and abetting sabotage at the Air Force Base. No evidence was adduced implicating the accused apart from their own statements which were procured through threats and torture while accused were denied access to their lawyers. 

Statute law and the constitution protects right of access to lawyer. Failure to request a lawyer is not the end of the matter. Proceedings are vitiated when lawyers seeking access to clients are denied access. Magistates are duty bound to inform accused of the right. Magistrates obliged to question accused to ascertain whehter confessions were illegally induced. Magistrates must ensure that accused understand their statements. Denial of access to lawyers militates against admissibility of statements. Evidence of maltreatment makes statements inadmissible. 

On appeal to the Supreme Court:

PRIVATE 
Attorney-General v Slatter 1984 (1) ZLR 306 S Crttc  \l 3 "Attorney-General v Slatter 1984 (1) ZLR 306 S Crt"
Beck JA:

Appeal dismissed.

PRIVATE 
S v Chaerera 1988 (2) ZLR 226 (SC)tc  \l 3 "S v Chaerera 1988 (2) ZLR 226 (SC)"
Whether lack of representation infringes constitutional right to a fair trial. In this case the accused faced a mandatory sentence of $15 000 or 5 years imprisonment for the possession of rhino horns, which could only be avoided by proof of special circumstances. Held that in cases of this nature, where the accused person cannot afford legal representation, it may well be that the court should consider the granting of legal aid.
PRIVATE 
S v Sibanda 1989 (2) ZLR 329 (SC)tc  \l 3 "S v Sibanda 1989 (2) ZLR 329 (SC)"
Dumbetshena CJ:
Detained persons have a constitutional right of access to their legal advisers. Denial of such access means that such persons, if charged with an offence, are prejudiced in their defence and to not receive a fair trial. In such cases, the prosecution must fail. 
PRIVATE 
Vice-Chancellor, University of Zimbabwe v Mutasah 1993 (1) ZLR 162 (S)tc  \l 3 "Vice-Chancellor, University of Zimbabwe v Mutasah 1993 (1) ZLR 162 (S)"
McNally JA:

Three students at the University of Zimbabwe were expelled by the Vice-Chancellor on the recommendation of the Student Discplinary Committee. These expulsions were then ratified by the University Council. 

Held, obiter, that while it remained to be decided whether a provision purporting to remove the right to legal representation before a disciplinary hearing violates s18(9) of the Constitution, there was much to be said for the view that where an individuals career is at stake before a tribunal he may be entitled as of right, by reason of natural justice, to legal representation if he so wishes.
PRIVATE 
S v Woods & Ors 1993 (2) ZLR 258 (S)tc  \l 3 "S v Woods & Ors 1993 (2) ZLR 258 (S)"
Gubbay CJ:

The Court cannot condone a blatant refusal of access to their lawyers of prisoners held in police custody. Such refusal violates the fundamental right granted by s13(3) of the Constitution and brings the administration of justice into disrepute. Where there has been a wilful and flagrant denial of access, this will warrant the exclusion of evidence in any extracurial statement or indication made prior to the allowing of access to the lawyers.

ZIMBABWE: Rights of arrested personstc  \l 2 "5. Rights of arrested persons"
PRIVATE 
Hokonya v Director of Prisons & Anor 1989 (1) ZLR 317 (HC)tc  \l 3 "Hokonya v Director of Prisons & Anor 1989 (1) ZLR 317 (HC)"
Adams J:

The petitioner was arrested by military police in terms of the Defence Act and held in custody for some 12 days before seeking relief. The Court held that the petitioners detention was unlawful. The provisions of the constitution are paramount and supercede all other enactments. Section 13(3) of the constitution requires that any person who is arrested shall be informed as soon as reasonably practicable of the reasons for his arrest. Section 13(4) requires that such a person must be brought without delay before a court and if not tried within a reasonable time must be released unconditionally or on reasonable conditions.

Right against self-incriminationtc  \l 2 "7. Right against self-incrimination"
PRIVATE 
Poli v Minister of Finance & Economic Development 1987 (2) ZLR 302 (SC)tc  \l 3 "Poli v Minister of Finance & Economic Development 1987 (2) ZLR 302 (SC)"
Contravention of Exchange Control Regulations. Protection against self-incrimination at trial in constitution is limited to a person appearing before a court at a judicial investigation or determination of his case. The protection does not protect someone against self-incrimination outside the time covered by the trial. There is nothing to prevent a person from being compelled by law to provide information which might be used in evidence against him.

PRIVATE 
8. Right to a fair trial / hearingtc  \l 2 "8. Right to a fair trial / hearing"
PRIVATE 
S v Beahan 1989 (2) ZLR 20 (SC)tc  \l 3 "S v Beahan 1989 (2) ZLR 20 (SC)"
Gubbay JA:
The right to a fair trial is guaranteed by s18 of the Constitution. Extent to which the prosecution is obliged to call witnesses who may assist the defence. Held that while the prosecution of an accused person must be conducted with due regard to traditional considerations of candour, fairness, and justice, the prosecution was not obliged to call witnesses regarded as material to the case of the defence, solely in order to afford the defence the advantage of cross-examination.

If an accused person claims his fundamental right to a fair hearing has been violated, in that he has not been afforded facilities to obtain the attendance of witnesses to testify on his behalf, he must make some plausible showing of how their testimony would have been both material and favourable to his defence.
PRIVATE 
Bishi v Secretary for Education 1989 (2) ZLR 240 (HC)tc  \l 3 "Bishi v Secretary for Education 1989 (2) ZLR 240 (HC)"
Chidyausiku J:

The applicant, a teacher, had been found guilty by a disciplinary committee of misconduct in terms of the African Education Regulations 1975. Without the applicant being given an opportunity to say anything in mitigation of punishment, the committee recommended that he be dismissed from the Service, which recommendation was put into effect by the respondent. The absence of a provision in the Regulations requiring that he should be heard did not oust the audi alteram partem rule. Even if the regulations had expressly deprived persons of the opportunity to mitigate their punishment, such a provision would contravene s18(9) of the constitution, which confers on every person the right to a fair hearing.

PRIVATE 
Dube v Chairman, Public Service Commission 1990 (2) ZLR 181 (HC)tc  \l 3 "Dube v Chairman, Public Service Commission 1990 (2) ZLR 181 (HC)"
Ebrahim J:
The applicant brought on review disciplinary proceedings that had resulted in his dismissal by the Public Services Commission from the Ministry of Industry and Commerce. One of the grounds of challenge was the failure of the Commission to give the applicant an opportunity to make representations concerning his suspension and punishment. He also challenged the constitutionality of the regulations to the extent that they deprived him of a fair trial.

Held that the Constitution permits the Public Services Commission to make regulations derogating from the audi alteram partem rule.
PRIVATE 
In re Muskwe 1992 (1) ZLR 44 (H)tc  \l 3 "In re Muskwe 1992 (1) ZLR 44 (H)"
Adam J:

Whether the right to a fair hearing as guaranteed by s18(2) of the constitution was breached when a contempt of court offender was dealt with summarily. There is great danger in using the summary procedure provided by s79(1) of the Magistrates Court Act, as the magistrate is witness, prosecutor and judge, and it is wiser for the magistrate not to deal with the case himself.
PRIVATE 
Mlauzi v Attorney-General 1992 (1) ZLR 260 (S)tc  \l 3 "Mlauzi v Attorney-General 1992 (1) ZLR 260 (S)"
McNally JA:

After the applicant had been convicted of theft of two cars, he was in the process of appealing agains these convictions when the High Court quashed the convictions on the grounds that the records of the trial proceedings had gone missing. The State then re-indicted him for these offences. On appeal it was argued that the right of the applicant in terms of s18(6) of the Constitution not to be tried again for an offence for which he had previously been convicted had been violated. 

Held that s18(6) provided certain exceptions to the rule. The present case fell within the provisio (a) to that section in that the convictions had been set aside on the ground of any other irregularity or defect in the procedure. This provisio was intended to cover irregularities and defects arising subsequent to conviction and sentence.
PRIVATE 
Ex parte Chief Immigration Officer 1993 (1) ZLR 122 (S)tc  \l 3 "Ex parte Chief Immigration Officer 1993 (1) ZLR 122 (S)"
Gubbay CJ:

Before judgment was handed down in the lower court, one of the three sitting judges resigned. Applicant claimed that he had been deprived of his right under s18(9) of the Constitution, to be afforded a fair hearing because the court, when delivering its judgment was not properly constituted in terms of the Supreme Court of Zimbabwe Act 28 of 1981. Applicant claimed that the judgment was a nullity, necessitating the rehearing of the case.

Held that as the resigning judge had discussed the case with the other judges and they had jointly reached the conclusion that was later handed down, any irregularity that occured was somewhat technical and did not amount to a breach of s86(4) of the Constitution, which allows a retiring, but not a resigning judge to continue to sit and complete matters commenced before him. Held further, that there had been no breach of the right to a fair hearing. The court had been properly constituted at the date of the hearing and was procedurally fair. No actual or potential prejudice was caused by the Judges subsequent resignation.
PRIVATE 
9. Right to trial within a reasonable timetc  \l 2 "9. Right to trial within a reasonable time"
PRIVATE 
Fikilini v Attorney-General 1990 (1) ZLR 105 (SC)tc  \l 3 "Fikilini v Attorney-General 1990 (1) ZLR 105 (SC)"
Dumbetshena CJ:
Sections 12 and 13 of the Constitution provide for trial within a reasonable time. Factors to be taken into account.
PRIVATE 
S v Chilimanzi 1990 (1) ZLR 150 (HC)tc  \l 3 "S v Chilimanzi 1990 (1) ZLR 150 (HC)"
Smith J:
The appellant was convicted of fraud and sentenced to 22 months imprisonment. The appellant was convicted just over a year after his arrest and his appeal against sentence was heard some two and a half years after sentence was imposed. Held that even if such delay in bringing an accused to trial is not unusual the further delay in the preparation of the record and setting down the appeal is unconscionable. Held that it would not be just to send the appellant to prison after so long a delay even though the offence justified a custodial sentence. Delays of this nature cause suffering and mental anguish to the accused and are incompatible with justice or the provisions of s18 of the constitution.
PRIVATE 
In re Mlambo 1991 (2) ZLR 339 (SC)tc  \l 3 "In re Mlambo 1991 (2) ZLR 339 (SC)"
Gubbay CJ:

The factors to consider in determination of whether the accused has been afforded a fair hearing within a reasonable time include the reason for the delay, the assertion of his rights by the accused person, prejudice arising from the delay and the conduct of the prosecutor and of the accused person in regard to the delay.

NAMIBIA

Right to a fair trialtc  \l 2 "2. Right to a fair trial"
PRIVATE 
S v Willemse 1990 NR 344tc  \l 3 "S v Willemse 1990 NR 344"
Levy J:
Where unrepresented accused does not understand his/her rights, failure by court to inform and explain in detail such rights results in the accused failing to receive a fair trial.

PRIVATE 
S v Nassar 1994 (2) SA 82 NmHCtc  \l 3 "S v Nassar 1994 (2) SA 82 NmHC"
Muller AJ:

Point of departure in criminal case was that the accused is presumed innocent until proven guilty. To do justice to this fundamental right it was a prerequisite that an accused be put in the position whereby he knows what case he has to face so that he can properly and fully prepare his defence. The right embodied in art 12(1)(d) to have the opportunity to call witnesses and cross-examine state witnesses can only be properly exercised if the accused knows in advance what the case against him is: it is only then that full instructions can be given to counsel with regard to cross-examination and it was only then that the accused and his legal representatives could make an informed decision as to which witnesses to call, to take statements from and to arrange for the issue of subpoenas. 

In terms of the constitution the accused was entitled to be provided with all reasonably practicable time and facilities to ensure that the trial was fair. Facilities included providing an accused with all relevant information in possession of the state, including copies of witness statements, relevant evidential documents, as well as an opportunity to view any material video recordings. 

Disclosure should have been made when the indictment was served on the accused without waiting for a request for such disclosure to be made.

PRIVATE 
 Right to legal representation in criminal trialstc  \l 2 "3. Right to legal representation in criminal trials"
PRIVATE 
S v Mwambazi 1990 NR 353 tc  \l 3 "S v Mwambazi 1990 NR 353 "
Levy J:

Effect of Art 12 of the constitution is that in every case where an accused is unrepresented the presiding officer must inform the accused of the right to representation. Whether a failure to inform an accused of such a right constitutes an irregularity depends on the facts of each case and the extent of accuseds own knowledge of his rights.

Presumption of guilttc  \l 2 "8. Presumption of guilt"
PRIVATE 
S v Pinero 1991 NR 424tc  \l 3 "S v Pinero 1991 NR 424"
Levy J:

Statutory presumption of guilt in terms of Sea Fisheries Act (RSA) in direct conflict with art 12 and had to be struck down. Held further that the requirement imposed that an accused had to prove that he could not have prevented the offence was contrary to the spirit of the constitution as it included every person on the vessel, even those who did not take part in the crime.
PRIVATE 
 Right to be tried on criminal charge within a reasonable timetc  \l 2 "9. Right to be tried on criminal charge within a reasonable time"
PRIVATE 
S v Amujekela 1991 NR 303tc  \l 3 "S v Amujekela 1991 NR 303"
Frank J:

Allowing accused to languish away in custody at the whim of the Prosecutor-General , pending his authority to proceed with the trial, was contrary to art 12 of the constitution.

Criminal proceedingstc  \l 1 "C. Criminal proceedings"
PRIVATE 
S v Strowitzki 1995 (2) SA 525 Nm HCtc  \l 3 "S v Strowitzki 1995 (2) SA 525 Nm HC"
Hannah J: 

Although constitutional rights were often referred to as civil rights, this meant no more than that they were the personal rights of the individual citizen. It did not mean that they fell to be dealt with exclusively by way of civil proceedings. Simply because a constitutional issue was involved did not mean that the proceedings were converted from criminal to civil proceedings.

UNITED KINGDOM

The following requires elaboration:

Criminal Evidence Act 1984 

and regulations in Codes of Practice cover stop and search; entry to premises; detention and questioning; identification and tape recording of interviews.

Common law: 

Cannot be stopped by police officer unless there is an intention to arrest. Citizens have no duty to answer questions. Rice v Connoly 1966 QB: cannot arrest for refusal to answer questions and no legal duty to accompany police officers.

Police may attract a person’s attention 

1. in order to question, including touching (Donnelly) but may not transcend the norms of acceptable behavior. Collins: may not grab arm to prevent person from leaving. Reasonable suspicion for stop and search set out in Act and codes.

Stolen or prohibited articles: 

2. may search for 2 main categories of articles: ‘offensive weapons’ and various articles prohibited under Theft Act 1968. The Act defines offensive weapons as those which may cause injury: Harris v DPP, Fehmi v DPP 1993 All ER. 

To search for such articles

 a policeman must have reasonable grounds for suspecting a possession. The power may be exercised in public places: March v Arscott 1982 Cr App Rep. Drugs: Misuse of Drugs Act 1971: same power. Sporting Events (Control of Alcohol) Act 1985: an offense to have alcohol in certain public places. Can search en route to sporting events. Road Stops: Road Traffic Act 1988: police can stop. R v Waterfield 1963 All ER: driver has duty to stop and to keep vehicle stopped; but police can only detain vehicle on reasonable grounds: R v Brown Cr App Rep: breath test requirement.

Arrest. 

S28 of Act

 = mere statement. But Genner v Sparks 1706 Mod Rep: physical contact needed; Russen v Lucas 1824 C&P statement that suspect is under arrest is sufficient if suspect acquiesces. Must be informed (Brosch, Ilford). Reasons for arrest. DPP v Hawkins 1988 Cr App: suspect violently resisting arrest does not have to be told until it is practical to do so. 

Common law power to arrest: 

only for breach of the peace: R v Howell 1982 QB supplies definition: harm is done is likely to be done. R v Chief Constable of the Devon 1982 QB: unlawfully and physically prevented from carrying out work. 

Prevention of Terrorism Act 1989:

 additional powers to arrest those ‘concerned in the commission, preparation or investigation of acts of terrorism. ‘Concerned in’ broadly interpreted. Emergency provision: Murray v Ministry of Defence 1988 All ER: false imprisonment, arrest without warrant; under restraint before formal arrest

Detention and questioning. 

Preliminary procedures: 

arrested must be taken to station immediately. Log must be opened. Entitled to a copy of the custody record and inspect the original. Information given at detention: Rights-to inform someone of arrest; right to counsel; and right to consult codes of practice. Can be exercised at any time. Written notice of rights must be provided to detainee. Detainee must sign custody record to make sure that he has received notice and understands rights. Stone 3.2.2.

Search of detainees: 

included in custody record is inventory of everthing found in possession. May only seize clothes and personal effects if has reasonable concern that detainee will harm himself or others.

Time:

period of time of detention depends on the crime; time runs when arrested person arrives at the station. R v Kerawalla 1991 Crim LR. Must be charged or released within 24 hrs of arrest. May be rearrested on a different charge, but police must act in good faith. 24 hr period may be extended for ‘serious arrestable offences’ (murder, treason..) up to 96 hrs.

Conditions in detention:

 right to advise someone of arrest and place of detention. Delay permissible only under terrorism provisions or for serious arrestable offence. Right to legal advice: only arises when taken into custody at station or elsewhere: R v Kerawalla 1991 Crim LR (does not include questioning in hotel room). Delay in one circumstance is not neccessarily justifiable in others: R v Parris, R v Samuel 1988.

Right of silence:

 must be advised before questioning. Presumption of innocence (Woolmington). Cannot be compelled to make self-incriminating statements: Smith v Director of the Serious Frauds Office 1992 All ER: exception for the investigation of serious frauds. Rule does not apply in undercover operations: R v Christou 1992 WLR: videotape. Provisions designed to protect detainees who perceive police to be in a position of power. R v Bryce 1992 Cr App: conversation with undercover officer should not have been admitted.

EUROPEAN COMMUNITY

Article 5
1. Everyone has the right to liberty and security of person. No one shall be deprived of his liberty save in the following cases and in accordance with the procedure prescribed by law: 

a. the lawful detention of a person after conviction by a competent court;
b. the lawful arrest or detention of a person for non- compliance with the lawful order of a court or in order to secure the fulfillment of any obligation prescribed by law;
c. the lawful arrest or detention of a person effected for the purpose of bringing him before the competent legal authority on reasonable suspicion of having committed an offence or when it is reasonably considered necessary to prevent his committing an offence or fleeing after having done so;
d. the detention of a minor by lawful order for the purpose of educational supervision or his lawful detention for the purpose of bringing him before the competent legal authority;
e. the lawful detention of persons for the prevention of the spreading of infectious diseases, of persons of unsound mind, alcoholics or drug addicts or vagrants;
f. the lawful arrest or detention of a person to prevent his effecting an unauthorised entry into the country or of a person against whom action is being taken with a view to deportation or extradition.

2. Everyone who is arrested shall be informed promptly, in a language which he understands, of the reasons for his arrest and of any charge against him.

3. Everyone arrested or detained in accordance with the provisions of paragraph 1(c) of this Article shall be brought promptly before a judge or other officer authorised by law to exercise judicial power and shall be entitled to trial within a reasonable time or to release pending trial. Release may be conditioned by guarantees to appear for trial.

4. Everyone who is deprived of his liberty by arrest or detention shall be entitled to take proceedings by which the lawfulness of his detention shall be decided speedily by a court and his release ordered if the detention is not lawful.

5. Everyone who has been the victim of arrest or detention in contravention of the provisions of this Article shall have an enforceable right to compensation.

Article 6
1. In the determination of his civil rights and obligations or of any criminal charge against him, everyone is entitled to a fair and public hearing within a reasonable time by an independent and impartial tribunal established by law. Judgment shall be pronounced publicly but the press and public may be excluded from all or part of the trial in the interests of morals, public order or national security in a democratic society, where the interests of juveniles or the protection of the private life of the parties so require, or to the extent strictly necessary in the opinion of the court in special circumstances where publicity would prejudice the interests of justice.

2. Everyone charged with a criminal offence shall be presumed innocent until proved guilty according to law.
3. Everyone charged with a criminal offence has the following minimum rights: 

a. to be informed promptly, in a language which he understands and in detail, of the nature and cause of the accusation against him;
b. to have adequate time and facilities for the preparation of his defence;
c. to defend himself in person or through legal assistance of his own choosing or, if he has not sufficient means to pay for legal assistance, to be given it free when the interests of justice so require;
d. to examine or have examined witnesses against him and to obtain the attendance and examination of witnesses on his behalf under the same conditions as witnesses against him;
e. to have the free assistance of an interpreter if he cannot understand or speak the language used in court.

Article 7
1. No one shall be held guilty of any criminal offence on account of any act or omission which did not constitute a criminal offence under national or international law at the time when it was committed. Nor shall a heavier penalty be imposed than the one that was applicable at the time the criminal offence was committed.

2. This Article shall not prejudice the trial and punishment of any person for any act or omission which, at the time when it was committed, was criminal according to the general principles of law recognised by civilised nations.

DE SALVADOR TORRES v. SPAIN (50/1995/556/642) 24 October 1996: increasing sentence.

SUMMARY
Spain - aggravating circumstance not expressly mentioned in the charge relied on by appellate court to increase sentence (Article 10 § 10 of the Criminal Code) 

Article 6 § 3 (a) of the Convention
Investigating judge and prosecutors characterised facts as offence of embezzlement of public funds - applicant convicted by Audiencia Provincial of more general offence of simple embezzlement - but sentence increased by the Supreme Court, which found an aggravating circumstance (offender had taken advantage of the public nature of his position).

Such circumstance was an element intrinsic to the original accusation of embezzlement of public funds and known to applicant from outset of proceedings - thus open to Supreme Court to take account of it in sentencing.

Conclusion: no violation (unanimously).
I. Particular circumstances of the case
6. The applicant, Mr de Salvador Torres, was born in 1928 and is resident in Barcelona.

7. In June 1966, in his capacity as head administrator of a public hospital in Barcelona (Hospital Clínico y Provincial), the applicant made an agreement with a bank to the effect that interest on deposits would be paid at a higher rate than that applicable by law. The applicant arranged for payment into his personal account of the excess amounts corresponding to the difference between the legal rate of interest and that of the additional interest (extratipos) paid by the bank on the sums deposited. 

Between 1966 and 1983 a total sum of 147,614,565 pesetas were thus transferred to the applicant.

8. In 1983 criminal proceedings were brought against the applicant. By a decision of 16 March 1984 (auto de procesamiento), Barcelona investigating judge no. 2 found that the facts established by him disclosed the offence of embezzlement of public funds (malversación de caudales públicos) under Article 394 § 4 of the Criminal Code (see paragraph 15 below), carried out not by a civil servant stricto sensu but by a person entrusted with funds belonging to a public institution (Article 399 of the Criminal Code - see paragraph 16 below). The applicant was subsequently committed for trial in the Barcelona Audiencia Provincial.

The public prosecutor and the hospital, acting as a private prosecutor, lodged submissions which essentially endorsed the findings of the investigating judge and requested, inter alia, that the applicant be sentenced to fifteen years' imprisonment.

The State Counsel (Abogado del Estado), appearing also as a private prosecutor on behalf of the State finances, submitted that the facts of the case constituted the offence of corruption of a civil servant.

9. In a judgment of 12 September 1988, the Audiencia Provincial, held that, although the applicant fell into the category provided for in Article 399, the sums embezzled by him were not "public funds" and, accordingly, Article 394 § 4 was not applicable. It further held that, owing to his particular personal status in the hospital, the applicant could not be considered a civil servant stricto sensu. It therefore dismissed the charges of corruption. The applicant was nonetheless convicted of the offence of simple embezzlement (apropiación indebida) under Article 535 (see paragraph 17 below) and sentenced to 18 months' imprisonment pursuant to Articles 528 and 529 § 7 of the Criminal Code (see paragraphs 18 and 19 below). The Audiencia Provincial did not find any aggravating circumstance of general application (see paragraph 21 below).

10. The public prosecutor and the hospital appealed on points of law. They described the amounts in question as public funds and again requested the applicant's conviction for the offence of embezzlement of public funds under Articles 394 § 4 and 399 of the Criminal Code. In his submissions, the public prosecutor stressed the fact that the Audiencia Provincial had clearly acknowledged that the applicant was a person entrusted with funds belonging to a public institution for the purposes of Article 399.

11. The applicant did not appeal, thereby accepting the facts as established by the Audiencia Provincial, their legal classification and the sentence.

12. In two subsequent decisions of 21 March 1990, the Supreme Court (Tribunal Supremo) found that, although the sums embezzled could be considered public, the offence under Article 394 § 4 did not apply since the hospital was not legally entitled to those sums. Contrary to the Audiencia Provincial, the Supreme Court further held that:

"... In any event, it is true that, even if Article 394 of the Criminal Code (embezzlement of public funds) cannot be applied, the fact remains that the accused Mr de Salvador is a civil servant and that he took advantage of his position in order to commit the offence of which he was found guilty. Therefore, ... the aggravating circumstance in Article 10 § 10 must be applied. To put it in a graphic manner: if the offence of embezzlement of public funds cannot apply due to the lack of the objective element, the aggravating circumstance must apply given the offender's legal position."

The Supreme Court therefore quashed the judgment being appealed and convicted the applicant of the offence of simple embezzlement with the aggravating circumstance that he had taken advantage of the public nature of his position in performing the duties entrusted to him (Article 10 § 10 of the Criminal Code - see paragraph 21 below). In doing so, the Supreme Court considered that a request to apply this aggravating circumstance could be inferred from the public prosecutor's submissions (see paragraph 10 above). In the exercise of its powers (see paragraph 22 below), the Supreme Court sentenced the applicant to five years' imprisonment, the maximum term of imprisonment for the offence of embezzlement under the rules for the determination of sentence set forth in Article 61 § 2 of the Criminal Code (see paragraph 20 below).

13. Mr de Salvador Torres filed an amparo appeal in the Constitutional Court (Tribunal Constitucional). He asserted that he had not been informed of all the components of the charge against him and that, accordingly, his right to a fair trial had been violated (Article 24 of the Constitution).

By a decision (auto) dated 20 July 1992, the appeal was declared inadmissible on the ground that it did not disclose any relevant issues of constitutional law. The Constitutional Court found that the applicant was well aware that the charges against him presupposed not only that the offender's position was equivalent to that of a civil servant, but also that he had taken advantage of that position in the commission of the offence. He had therefore had the possibility to address that issue throughout the proceedings and his defence rights had not been forfeited.

ALLEGED VIOLATION OF ARTICLE 6 § 3 (a) OF THE CONVENTION
27. Mr de Salvador Torres alleged that the fact that he had been convicted of an offence with an aggravating circumstance with which he had never been expressly charged constituted a violation of Article 6 § 3 (a) of the Convention which, in so far as relevant, reads:

"Everyone charged with a criminal offence has the following minimum rights: 

(a) to be informed promptly, ... and in detail, of the nature and cause of the accusation against him;"

28. The Commission shared the applicant's view. Noting that that provision should be examined in the broader context of a fair trial under Article 6 § 1, it considered that, for the purpose of preparing his or her defence, a person charged with a criminal offence is entitled to be informed not only of the material facts on which the accusation is based but also of the precise legal classification given to these facts. Since the finding of an aggravating circumstance led to a heavier sentence being imposed, the applicant should have been formally notified that such a finding was possible in his case.

29. The Government, for their part, contended that the applicant must always have known that his position as head administrator of a public hospital could give rise to the finding of the aggravating circumstance in Article 10 § 10 of the Criminal Code (see paragraph 21 above). They observed that the provisions on which the charges of embezzlement of public funds against him were based (Articles 394 § 4 and 399 of the Criminal Code - see paragraphs 15 and 16 above) required that the offender be a civil servant or an administrator of funds belonging to a public institution who had taken advantage of his or her position in committing the offence.

As to the fact that the applicant's sentence of imprisonment was increased from 18 months to five years as a result of the finding of the aggravating circumstance, the Government pointed out that, under Spanish law, the Supreme Court's sentencing powers are limited only by the maximum penalty requested by the prosecutor (see paragraph 22 above), which was 15 years in the present case.

30. The Court notes that from the outset the investigating judge characterised the facts as established by him as falling within the definition of the offence of embezzlement of public funds (see paragraph 8 above). This legal classification was endorsed by the public prosecutor and the private prosecutor acting on behalf of the hospital, and they both maintained it throughout the proceedings (see paragraphs 8 and 10 above). In Spanish law, the offence of embezzlement of public funds requires that the offender be either a civil servant or an administrator of funds in a public institution, that he should have taken advantage of his position in committing the offence and that the sums embezzled be "public funds" (see paragraphs 15 and 16 above).

31. It further notes that the applicant never disputed the fact that, in his capacity as head administrator of a Barcelona public hospital, he fell within the category of those "entrusted ... with funds belonging to the provincial or municipal authorities or to educational establishments or charitable organisations", or to that of administrators or depositories of funds deposited by a public authority (Article 399 of the Criminal Code - see paragraph 16 above). In fact, the file of the case shows that this was common ground between the parties (see paragraphs 9 and 11 above). In that capacity, the applicant was clearly occupying a position of a public nature.

Neither the Audiencia Provincial nor the Supreme Court characterised the sums embezzled as "public funds". Both applied the more general offence of simple embezzlement. However, whereas the Audiencia Provincial found that no aggravating circumstance of a general character applied in this case (see paragraph 9 above), the Supreme Court considered that the fact - as established by the Audiencia Provincial and uncontested by the applicant - that Mr de Salvador Torres had taken advantage of his position as head administrator of a public institution aggravated the offence. In the exercise of its powers (see paragraphs 22 and 23 above), the Supreme Court imposed a sentence which, though heavier than that of the Audiencia Provincial, was well below that requested by the prosecutors at the outset and maintained throughtout the proceedings (see paragraphs 8 and 10 above).

32. The Court observes that unlike Articles 394 and 399 of the Criminal Code, Article 10 § 10 requires only that the offender should have taken advantage of the "public nature of his position" (carácter público). It is evident that the Supreme Court, in finding that there was an aggravating circumstance, was referring to this factor (see paragraph 12 above and, mutatis mutandis, the Gea Catalán v. Spain judgment of 10 February 1995, Series A no. 309, p. 11, § 29).

33. In sum, as expressed by the Constitutional Court in its decision of 20 July 1992 (see paragraph 13 above), the public nature of the applicant's position was an element intrinsic to the original accusation of embezzlement of public funds and hence known to the applicant from the very outset of the proceedings. He must accordingly be considered to have been aware of the possibility that the courts - that is, the Audiencia Provincial and the Supreme Court - would find that this underlying factual element could, in the less severe context of simple embezzlement, constitute an aggravating circumstance for the purpose of determining the sentence.

Therefore, the Court finds no infringement of the applicant's right under Article 6 § 3 (a) to be informed of the nature and cause of the accusation against him.

CANTONI v. FRANCE  (45/1995/551/637) 15 November 1996: Foreseeability of the law

SUMMARY
Article 7 of the Convention
Reiteration of the case-law: the term "law" in Article 7 alludes to same concept as when other articles of the Convention use that term - concept comprises statutory law and case-law and implies qualitative requirements, notably those of accessibility and foreseeability.

Fact that Article L. 511 of the Public Health Code was based almost word for word on Community Directive 65/65 did not remove it from ambit of Article 7 of the Convention.

Legislative technique of categorisation often leaves grey areas at the fringes of definition - penumbra of doubt in relation to borderline cases not in itself enough to make a provision incompatible with Article 7, provided that it proves to be sufficiently clear in large majority of cases.

Case-law of the lower courts: there were divergencies - applicant had not indicated whether decisions classified products as medicinal products by virtue of their function or by virtue of their presentation, and, in the latter case, whether presentation had been the same on each occasion - even assuming that decisions dealt with identical cases, questions before lower courts principally questions of fact.

Court of Cassation had always either confirmed decisions of courts below classifying parapharmaceutical products as medicinal or quashed decisions denying that classification; it had never upheld a decision by a lower court finding that such a product fell outside notion of medicinal product.

Foreseeability of the law: requirement may be satisfied even if person concerned has to take appropriate advice to assess, to a degree reasonable in the circumstances, consequences that a given act may entail. 

Conclusion: no violation (unanimously).

I. Particular circumstances of the case
7. Mr Michel Cantoni, a French national who was born in 1947, is the manager of a supermarket owned by the Euromarché chain at Sens (Yonne).

A. The proceedings in the Sens Criminal Court
8. In 1988 criminal proceedings were brought, at the instigation of the Yonne Pharmacists' Association and several individual pharmacists, against the applicant and other managers of supermarkets in the region for unlawfully selling pharmaceutical products. He had sold in his shop aqueous eosin at 1% strength, 70% modified alcohol, 10-volume hydrogen peroxide, vitamin C (tablets of 500 mg and sachets of powder of 1000 mg), inhalations made out of plant essences, pocket inhalers, antiseptic sprays and mineral supplements.

In their defence the applicant and his fellow accused maintained that the products in question were not medicinal products within the meaning of Article L. 511 of the Public Health Code (see paragraph 18 below) and were accordingly not covered by the pharmacists' monopoly.

9. On 30 September 1988 the Sens Criminal Court found the applicant guilty as charged, fined him 10,000 francs and ordered him to pay damages of 1 franc to each of the civil parties. After considering the products in question individually, it took the view that they were medicinal products, in some cases on account of their function and in others on account of their presentation

PROCEEDINGS BEFORE THE COMMISSION
22. Mr Cantoni lodged his application with the Commission (application no. 17862/91) on 26 November 1990. He complained that the statutory definition of medicinal product lacked sufficient clarity and precision to satisfy the requirements of Article 7 § 1 of the Convention.

23. The Commission declared the application admissible on 10 January 1994. In its report of 12 April 1995 (Article 31), it expressed the opinion, by fifteen votes to nine, that there had been a violation of that provision. 

FINAL SUBMISSIONS TO THE COURT
24. In their memorial to the Court, the Government "called for the application to be dismissed".

25. At the hearing the applicant's lawyers requested the Court to hold that Article L. 511 of the Public Health Code "[was] not sufficiently precise to protect the rights of individuals in France".

AS TO THE LAW
ALLEGED VIOLATION OF ARTICLE 7 OF THE CONVENTION
26. The applicant complained of a violation of Article 7 of the Convention, which is worded as follows:

"1. No one shall be held guilty of any criminal offence on account of any act or omission which did not constitute a criminal offence under national or international law at the time when it was committed. Nor shall a heavier penalty be imposed than the one that was applicable at the time the criminal offence was committed.

2. This Article shall not prejudice the trial and punishment of any person for any act or omission which, at the time when it was committed, was criminal according to the general principles of law recognised by civilised nations."

He maintained that the definition of medicinal product contained in Article L. 511 of the Public Health Code was very imprecise and left a wide discretion to the courts. The Court of Cassation's case-law in this field was marked by arbitrariness and a lack of certainty which were themselves directly responsible for the conflicting classifications given to parapharmaceutical products by the lower courts. This state of affairs still persisted and concerned all the substances in question, whether hydrogen peroxide, 70% strength alcohol or vitamin C. The case-law of the Court of Justice of the European Communities was not particularly helpful because it left it to the national courts to decide on a case-by-case basis whether a substance should be classified as a medicinal product and referred to notions that themselves lacked precision and were not sufficiently technical.

In short, the definition found in the legislation and the case-law failed to afford the requisite foreseeability and accessibility. It followed that Mr Cantoni could not reasonably have been expected to appreciate, before putting the products in question up for sale, what constituted the material element of the offence in respect of which he was prosecuted.

27. The Commission in substance subscribed to the applicant's view. It observed that, although the criteria developed by the Convention institutions with regard to other provisions could be transposed to the field of application of Article 7, that provision nevertheless required that they be applied more strictly.

28. Referring to the case-law of the Court, the Government argued that a law could be formulated in relatively general terms making it possible for its provisions to be adapted, through the process of interpretation, to changing situations. Even the most perfectly drafted law required a judge to clarify its limits and Article L. 511 of the Public Health Code was no exception. 

The definition given in Article L. 511 was based in particular on extensive case-law concerning the notion of medicinal product and was no more open to criticism than any other statutory definition. Indeed it was actually far more precise than many of the definitions to be found in the Criminal Code. Above all the legislature had no alternative but to have recourse to such a definition because to date no more satisfactory definition of medicinal product had been established. The only other solution - the drawing up of exhaustive lists - was not practicable because in this field there were thousands of different products and their number varied on an almost daily basis. A list would therefore never correspond to the reality. Indeed this explained why in its Directive 65/65 the Council of Ministers of the European Economic Community had adopted the French approach, a solution for which the majority of the States of the European Union had subsequently opted. A finding that Article L. 511 was defective would therefore amount to making the same finding in respect of Directive 65/65.

In addition, the definition of medicinal product had given rise to hardly any problems in the criminal courts until the end of the nineteen eighties. The disputes that occurred at that time had been created artificially and deliberately by supermarket chains. They had succeeded in disorientating some of the lower courts, but not the Court of Cassation, which had applied the same principles for more than a century.

29. As the Court has already held, Article 7 embodies, inter alia, the principle that only the law can define a crime and prescribe a penalty (nullum crimen, nulla poena sine lege) and the principle that the criminal law must not be extensively construed to an accused's detriment, for instance by analogy. From these principles it follows that an offence must be clearly defined in the law. This requirement is satisfied where the individual can know from the wording of the relevant provision and, if need be, with the assistance of the courts' interpretation of it, what acts and omissions will make him criminally liable.

When speaking of "law" Article 7 alludes to the very same concept as that to which the Convention refers elsewhere when using that term, a concept which comprises statutory law as well as case-law and implies qualitative requirements, notably those of accessibility and foreseeability (see, as the most recent authority, the S.W. and C.R. v. the United Kingdom judgments of 22 November 1995, Series A nos. 335-B and 335-C, pp. 41-42, § 35, and pp. 68-69, § 33, respectively). In the present case only that last aspect is in issue.

30. The fact, pointed to by the Government, that Article L. 511 of the Public Health Code is based almost word for word on Community Directive 65/65 (see paragraph 12 above) does not remove it from the ambit of Article 7 of the Convention.

31. As the Court has already had occasion to note, it is a logical consequence of the principle that laws must be of general application that the wording of statutes is not always precise. One of the standard techniques of regulation by rules is to use general categorisations as opposed to exhaustive lists. The need to avoid excessive rigidity and to keep pace with changing circumstances means that many laws are inevitably couched in terms which, to a greater or lesser extent, are vague. The interpretation and application of such enactments depend on practice (see, among other authorities, the Kokkinakis v. Greece judgment of 25 May 1993, Series A no. 260-A, p. 19, § 40). 

32. Like many statutory definitions, that of "medicinal product" contained in Article L. 511 of the Public Health Code is rather general (see paragraph 18 above). When the legislative technique of categorisation is used, there will often be grey areas at the fringes of the definition. This penumbra of doubt in relation to borderline facts does not in itself make a provision incompatible with Article 7, provided that it proves to be sufficiently clear in the large majority of cases. The role of adjudication vested in the courts is precisely to dissipate such interpretational doubts as remain, taking into account the changes in everyday practice.

The Court must accordingly ascertain whether in the present case the text of the statutory rule read in the light of the accompanying interpretive case-law satisfied this test at the relevant time. 

33. In the applicant's submission, other solutions were available to the authorities, such as recourse to exhaustive lists of medicinal products. It is, however, not for the Court to express a view on the appropriateness of methods chosen by the legislature of a Contracting State; its task is confined to determining whether they are in conformity with the Convention.

34. Nor is the Court persuaded by the argument based on the decisions of the lower courts cited by the applicant and concerning the type of "borderline" product for the sale of which he was convicted. There were indeed divergencies in the decisions of the lower courts (see paragraph 20 above). According to the Government, these may be explained essentially by the fact that the comparisons of decisions did not take account of prosecutions brought in respect of different concentrations of the products in question.

The Court notes in the first place that the applicant did not indicate whether the decisions cited classified these products as medicinal products by virtue of their function or by virtue of their presentation, and, in the latter case, whether the presentation was the same on each occasion.

Even assuming that the decisions dealt with identical cases, the questions before the lower courts were principally questions of fact. For the first category of decisions, concerning products regarded as medicinal by virtue of their function, it was essentially a matter of establishing the current state of scientific knowledge. For the second category, that is decisions relating to products regarded as medicinal by virtue of their presentation, the courts aimed to gauge the impression gained by the averagely well-informed consumer. 

Moreover, there is, in the Court's view, one decisive consideration. From, at the latest, 1957 onwards the Court of Cassation has always either confirmed the decisions of the courts below classifying a parapharmaceutical-type product as medicinal or quashed decisions which denied that classification. It has never upheld a decision by a lower court finding that such a product fell outside the notion of medicinal product (see paragraph 21 above). Thus, well before the events in the present case, the Court of Cassation had adopted a clear position on this matter, which with the passing of time became even more firmly established.

35. The Court recalls that the scope of the notion of foreseeability depends to a considerable degree on the content of the text in issue, the field it is designed to cover and the number and status of those to whom it is addressed (see the Groppera Radio AG and Others v. Switzerland judgment of 28 March 1990, Series A no. 173, p. 26, § 68). A law may still satisfy the requirement of foreseeability even if the person concerned has to take appropriate legal advice to assess, to a degree that is reasonable in the circumstances, the consequences which a given action may entail (see, among other authorities, the Tolstoy Miloslavsky v. the United Kingdom judgment of 13 July 1995, Series A no. 316-B, p. 71, § 37). This is particularly true in relation to persons carrying on a professional activity, who are used to having to proceed with a high degree of caution when pursuing their occupation. They can on this account be expected to take special care in assessing the risks that such activity entails.

With the benefit of appropriate legal advice, Mr Cantoni, who was, moreover, the manager of a supermarket, should have appreciated at the material time that, in view of the line of case-law stemming from the Court of Cassation and from some of the lower courts, he ran a real risk of prosecution for unlawful sale of medicinal products.

36. There has accordingly been no breach of Article 7.

BIZZOTTO v. GREECE (76/1995/582/668) 15 November 1996: Lawfulness of detention of drug addict in ordinary prison

SUMMARY
Greece - detention of a drug trafficker and addict in ordinary prison and not in prison with medical facilities as ordered by court

II. Article 5 § 1 of the Convention
Applicant's "detention" the consequence of his conviction as a drug trafficker - sentence passed for purposes of punishment - finding that applicant was a drug addict and decision to have him placed in a prison with medical facilities did not in any way affect main ground for his "detention" - only sub-paragraph (a) of Article 5 § 1 applied in the present case.

Statutory provisions relied on by applicant had been inoperative at the material time - they laid down merely the arrangements for implementing sentences and could not have any bearing on "lawfulness" of deprivation of applicant's liberty.

Conclusion: no violation (unanimously).
A. The applicant's conviction for drug trafficking
6. On 4 March 1990 Mr Bizzotto was arrested in transit at Athens Airport while in possession of 3.5 kg of cannabis which he had purchased in Islamabad (Pakistan) for 1,000 US dollars. He was detained pending trial in Korydallos Prison, Athens.

7. On 6 May 1991 the Athens Court of Appeal, sitting as a first-instance criminal court with three judges (Trimeles efetio kakourgimaton), held as follows (in judgment no. 986/1991):

"The Court finds the defendant guilty of having deliberately and as a drug addict (a) purchased in Islamabad, Pakistan, on 1 March 1990 approximately 3.5 kg of Indian hemp from persons unknown for the sum of 1,000 US dollars (b) brought the said cannabis from Karachi (Pakistan) to Athens by plane on 4 March 1990, (c) imported it into Greece on 4 March 1990 and (d) had it in his possession, wrapped in the lining of an anorak, at Athens Airport on 4 March 1990. 

The stratagems the defendant used to hide and transport this cannabis, the ease with which he travelled on several occasions to Pakistan, Thailand and other eastern countries and obtained cannabis in Pakistan, the connections which he has in that country, his knowledge of how strict customs security measures are in different countries, his previous convictions for drug-related offences, and the large quantity of cannabis he purchased for resale, show him to be particularly dangerous."

It sentenced him to eight years' imprisonment and a fine of two million drachmas. In addition, it suspended his civic rights for five years and ordered that he be permanently prohibited from re-entering the territory after his release. Lastly, it ordered his placement in an appropriate centre to receive treatment for his drug addiction (under section 14 of Law no. 1729/1987 - see paragraph 15 below).

8. On 22 October 1992, on an appeal by the applicant, the Athens Court of Appeal sitting with five judges (Pentameles efetio) upheld the judgment of the court of first instance (see paragraph 7 above) but reduced the sentence to six years' imprisonment and a fine of one million drachmas (judgment no. 1003/1992). It also ordered "the defendant's placement in an appropriate prison or in a State hospital where he can receive treatment for drug addiction".

However, Mr Bizzotto was never admitted to any such institution; he served his sentence in Patras Prison.

In a letter of 26 November 1992 the public prosecutor notified the governor of Patras Prison of the Court of Appeal's decision and indicated that the part of the judgment dealing with the applicant's placement in a prison with medical facilities did not apply as no such institutions existed. However, he added that he would contact the governor if such an institution opened before Mr Bizzotto finished serving his sentence.

PROCEEDINGS BEFORE THE COMMISSION
19. Mr Bizzotto applied to the Commission on 15 June 1992. He alleged a violation of Article 5 § 1 of the Convention for failure to place him in an appropriate centre to receive treatment for his drug addiction.

20. On 2 December 1994 the Commission declared the application (no. 22126/93) admissible. In its report of 4 July 1995 (Article 31), it expressed the opinion by eight votes to seven that there had been a violation of that Article. 

FINAL SUBMISSIONS TO THE COURT
21. In their memorial the Government invited the Court to "dismiss Carlo Bizzotto's application in its entirety".

22. The applicant requested the Court to hold

"(1) that there was not a lawful detention after conviction by a competent court as required by the wording of Article 5 § 1 (a) of the Convention, since there was a clear contrast between the detention the applicant was sentenced to by the Greek court and the detention he actually served;

(2) that the applicant's continuous detention for four years and fifteen days in an ordinary prison, although he was a drug addict and therefore entitled to be detained in an appropriate place, constitutes a violation of Article 5 § 1 (e) read in conjunction with Article 18 of the Convention; and

(3) that the applicant and his family are entitled to receive compensation for non-pecuniary and pecuniary damage and the costs and losses suffered as a consequence of the recognised violations of the Convention; and

(4) that the Greek Government are to pay appropriate compensation, including legal costs, to the applicant and his family by way of just satisfaction."

AS TO THE LAW
II. ALLEGED VIOLATION OF ARTICLE 5 § 1 OF THE CONVENTION
28. Mr Bizzotto submitted that his detention in Patras Prison had infringed Article 5 § 1 of the Convention, which provides:

"Everyone has the right to liberty and security of person. No one shall be deprived of his liberty save in the following cases and in accordance with a procedure prescribed by law:

(a) the lawful detention of a person after conviction by a competent court;

...

(e) the lawful detention of persons for the prevention of the spreading of infectious diseases, of persons of unsound mind, alcoholics or drug addicts or vagrants;

..."

The applicant complained of the obvious contrast between the conditions in which the Greek courts had ordered him to be detained and those in which he was in fact held. He had been sent to an ordinary prison without any medical facilities for ensuring the proper execution of his sentence and had received treatment wholly unsuited to him as a drug addict. In the second place, the fact that he was not placed in a treatment centre had prevented him being released on licence under section 23 (2) of Law no. 1729/1987. If he had been cured of his drug addiction, as the Government alleged, the Patras Criminal Court should have ordered his release on licence as there was no serious reason why he should serve the remainder of his sentence; he argued that evidence of this had been provided by the Criminal Court's decision of 11 February 1994 to release him (see paragraph 14 above). On the other hand, if his condition had not improved, as that same court had held on three occasions, it was due to the failure to place him in a suitable centre for treatment.

In either case the applicant's detention was not lawful under sub-paragraphs (a) and (e) of Article 5 § 1.

29. The Commission agreed. It expressed the opinion that the applicant's deprivation of liberty did not comply with the measures ordered against him and, referring to the case of Bouamar v. Belgium (judgment of 29 February 1988, Series A no. 129), that it was incumbent on the State to provide the infrastructure to meet the requirements of Law no. 1729/1987. While in prison, Mr Bizzotto had been unable to consult a doctor or any qualified nursing staff; the only treatment he appeared to have received had been the occasional dose of sleeping tablets, which could not be considered appropriate treatment for drug addiction. 

30. The Government disagreed with those views.

They submitted, firstly, that the requirements of sub-paragraph (a) of Article 5 § 1 had been met in the instant case. The applicant had been detained in Patras Prison by virtue of a judicial decision whereby he had been sentenced to a term of eight years in prison, reduced to six years on appeal. They acknowledged that the institutions mentioned in section 14 of Law no. 1729/1987 did not yet exist in Greece, but maintained that the Convention did not oblige Contracting States to provide special infrastructure and methods to deal with drug-related problems. States were free to adopt whatever measures they considered necessary and choose the most appropriate time for implementing them. Even supposing that treatment centres able to treat Mr Bizzotto had existed at the material time, section 23 gave the courts a discretion to decide whether a drug addict who, like the applicant, had been given a custodial sentence should remain in detention or be released on licence.

The Government alleged, secondly, that sub-paragraph (e) applied only in circumstances different from those of the instant case, that is to say where a person was detained in a treatment centre without that being objectively required by his condition. In his applications for release on licence, however, Mr Bizzotto had claimed to be totally cured.

31. The Court reiterates that in order to comply with Article 5 § 1, the detention in issue must take place "in accordance with a procedure prescribed by law" and be "lawful". The Convention here refers essentially to national law and lays down the obligation to conform to the substantive and procedural rules of national law, but it requires in addition that any deprivation of liberty should be in keeping with the aim of Article 5, namely to protect the individual from arbitrariness (see, among many other authorities, the following judgments: Winterwerp v. the Netherlands, 24 October 1979, Series A no. 33, pp. 17-18 and 19-20, §§ 39 and 45; Bozano v. France, 18 December 1986, Series A no. 111, p. 23, § 54; and Bouamar cited above, p. 20, § 47).

Furthermore, there must be some relationship between the ground of permitted deprivation of liberty relied on and the place and conditions of detention (see the Ashingdane v. the United Kingdom judgment of 28 May 1985, Series A no. 93, p. 21, § 44).

32. The Court finds that the applicant's "detention" was the consequence of his conviction as a drug trafficker. The Athens Court of Appeal sitting as a court of first instance described him as "particularly dangerous" and sentenced him under Law no. 1729/1987 to eight years' imprisonment for having "purchased", "transported", "imported" and "been in possession of" 3.5 kg of Indian hemp (see paragraph 7 above). The Athens Court of Appeal sitting with five judges - even though it reduced the sentence to six years - upheld the judgment delivered at first instance (see paragraph 8 above). Contrary to what obtained in the case of X v. the United Kingdom (judgment of 5 November 1981, Series A no. 46), a sentence was in fact passed in the instant case for the purposes of punishment. The same court's finding that the applicant was a drug addict and the decision to have him placed - as required by section 14 of Law no. 1729/1987 - in a prison with medical facilities do not in any way affect the main ground for his "detention". Accordingly, only sub-paragraph (a) of Article 5 § 1 applies in the present case.

33. The Court does, of course, recognise the humanitarian nature of the provisions of Law no. 1729/1987 that are curative in purpose and which the applicant alleged had been disregarded by the authorities, namely section 14 - which provides for the setting up of prisons with medical facilities - and section 23, which in certain circumstances allows offenders who are also drug addicts to be released early on licence (see paragraph 15 above). However, it notes that at the material time, that is to say five years after that Law was passed, these provisions remained inoperative, as the Government acknowledged.

34. Nevertheless, in the context of the instant case, the aforementioned sections lay down merely the arrangements for implementing sentences. Although such arrangements may sometimes be caught by the Convention - in particular where they are incompatible with Article 3 - they cannot, in principle, have any bearing on the "lawfulness" of a deprivation of liberty.

35. Consequently, the Court finds that the applicant's detention in the ordinary prison in Patras did not infringe Article 5 § 1.

SAUNDERS v. THE UNITED KINGDOM (43/1994/490/572) 17 December 1996: Rights against self-incimination: giving of statements under legal compulsion: 

SUMMARY
United Kingdom - use by prosecution at the applicant's trial of statements which he had given under legal compulsion during a statutory investigation into corporate fraud conducted by independent Inspectors (sections 432(2) and 436(3) of the Companies Act 1985)

I. Article 6 of the Convention
A. Article 6 § 1: the right not to incriminate oneself
Complaint confined to use of statements obtained by Inspectors during criminal proceedings against applicant. Article 6 § 1 not applicable to proceedings before Inspectors.

The right not to incriminate oneself lies at the heart of a fair procedure and applies to all types of criminal proceedings. It is primarily concerned with respecting the will of an accused person to remain silent.

Applicant had been legally compelled to give statements to Inspectors - whether or not there was an unjustifiable infringement of his right not to incriminate himself depends on the use made of those statements by the prosecution at trial, even if they were not self-incriminating.

Prosecution made extensive use of statements in a way which sought to incriminate the applicant - transcripts of statements read out to jury over a three day period - prosecution sought to use statements to establish applicant's dishonesty and to challenge his credibility. Accordingly, there was an infringement of the applicant's right not to incriminate himself.

Not necessary to determine whether the right is absolute or whether infringements may be justifed in particular circumstances.

Conclusion: violation (sixteen votes to four)
VACHER v. FRANCE (64/1995/570/656) 17 December 1996: Lack of time to prepare appeal.

SUMMARY
France - convicted appellant hindered in presenting his appeal on points of law to the Court of Cassation by lack of time-limit for filing pleading

I. Scope of the case
Complaint of violation of Article 6 § 3 (a) of the Convention -outside scope of case as defined by Commission's decision on admissibility.

II. Article 6 §§ 1 and 3 (b) and (c) of the Convention
Applicant complained of lack of time-limit for filing a pleading in support of his appeal on points of law - Court did not have to assess French system for preparing criminal appeals on points of law for hearing.

Manner in which Article 6 applied depended upon special features of the proceedings involved - account had to taken of the role of the Court of Cassation.

Putting the onus on convicted appellants to find out when an allotted period of time started to run or expired was not compatible with the "diligence" which the Contracting States had to exercise to ensure that the rights guaranteed by Article 6 were enjoyed in an effective manner.

Since there had been no fixed date for filing a pleading and Court of Cassation took less time than usual to hear appeal, without applicant being either warned of the fact by the registry or able to foresee it, he had been deprived of possibility of putting his case in the Court of Cassation in a concrete and effective manner.

It was unnecessary for Court to rule on complaint of a violation of the principle of equality of arms between applicant and prosecution.

Conclusion: violation (six votes to three).

. ALLEGED VIOLATION OF ARTICLE 6 §§ 1 AND 3 (b) AND (c) OF THE CONVENTION
19. Mr Vacher complained that he had not had a fair trial as the Court of Cassation had dismissed his appeal on points of law for failure to lodge grounds of appeal, without informing him of the time-limit for filing a pleading. He relied on paragraphs 1 and 3 (b) and (c) of Article 6 of the Convention, which provide:

"1. In the determination of ... any criminal charge against him, everyone is entitled to a fair ... hearing ... by an independent and impartial tribunal...

...

3. Everyone charged with a criminal offence has the following minimum rights:

...

(b) to have adequate time and facilities for the preparation of his defence;

(c) to defend himself in person or through legal assistance of his own choosing or, if he has not sufficient means to pay for legal assistance, to be given it free when the interests of justice so require;

..."

 By not laying down a time-limit for lodging a personal pleading - that is to say one that has not been drafted by a member of the Conseil d'Etat and Court of Cassation Bar - the Code of Criminal

Procedure had prevented him from exercising his defence rights. His pleading had been received by the registry after his appeal on points of law had been dismissed and had therefore been disregarded as being out of time. Yet his lawyer had lodged it within a reasonable time, in this instance two and a half months after the notice of appeal had been filed. On the Government's own admission, the average time for preparing for hearing an appeal on points of law in which the appellant was not represented by a member of the Conseil d'Etat and Court of Cassation Bar was three months. The Court of Cassation's registry could remedy this statutory shortcoming by informing appellants who did not wish to be represented by a member of the Conseil d'Etat and Court of Cassation Bar of the date on which their appeal would be heard. It was not for convicted appellants to take steps to find out that date. Indeed, the legislature had been conscious of the perverse effects of this legal vacuum, because the new Article 585-1 of the Code of Criminal Procedure now laid down a one-month time-limit (see paragraph 13 above).

Furthermore, the French system for preparing criminal appeals on points of law for hearing created an inequality of treatment between those appellants who were represented by a member of the Conseil d'Etat and Court of Cassation Bar and those who were not. A member of the Conseil d'Etat and Court of Cassation Bar was given a time-limit that enabled him not only to protect himself from forfeiture of the right to proceed, but also to ensure that his written observations would in fact be considered by the reporting judge. Neither of those safeguards was provided in equivalent conditions to appellants who acted in person or were assisted by a member of the ordinary Bar. 

Lastly, there was inequality of arms between the defence and the prosecution. The procureur général at the Court of Cassation was personally advised of the progress of proceedings and of the hearing date, and at the hearing he could make observations without the appellant's being permitted to reply.

20. The Commission essentially agreed with the applicant. 

21. In the Government's submission, an appeal to the Court of Cassation was a special form of appeal. The Court of Cassation was not therefore a third level of jurisdiction and special rules applied to criminal proceedings before it. The distinction made in the law between appellants who were represented by a member of the Conseil d'Etat and Court of Cassation Bar and those who were not was justified by the monopoly of representation in proceedings before the Conseil d'Etat and the Court of Cassation. Not imposing a time-limit on unrepresented appellants for filing pleadings gave an advantage to appellants who were not legal practitioners and who consequently were given more time than members of the Conseil d'Etat and Court of Cassation Bar to prepare their case. However, even though unrepresented appellants had more time, they should not remain inactive. On the contrary, they had to be vigilant as, under Article 604, first paragraph, of the Code of Criminal Procedure, the Court of Cassation was entitled to rule on the appeal once ten days had elapsed after the registry had received the case file. The 1993 reform was designed to ensure equality between all appellants.

Mr Vacher had deliberately chosen not to be assisted by a member of the Conseil d'Etat and Court of Cassation Bar. He should, consequently, have shown a minimum of diligence. In the present case the time available to him to draft his pleading - more than two months (28 May 1991 - 6 August 1991) - should have allowed him to prepare his case. Furthermore, he had been assisted by counsel who, though not a member of the Conseil d'Etat and Court of Cassation Bar, could not legitimately plead his ignorance of current practice in order to complain that the procedure was unfair. He should have taken advice from colleagues who specialised in Court of Cassation cases and taken one of the following steps: asked the Court of Cassation's registry when the Court of Appeal had forwarded the case file, that being when the ten-day period laid down in Article 604 of the Code of Criminal Procedure began to run; informed the reporting judge of his client's intention to file a pleading and applied to that judge for the case not to be listed for imminent hearing; or found out when the appeal was to be heard. Neither the applicant nor his lawyer had made use of the means available to them for ensuring that they actually enjoyed the rights protected by Article 6 of the Convention. In their neglect, identical to that which the Court had found in respect of Mr Melin (see the Melin v. France judgment of 22 June 1993, Series A no. 261-A), they had betrayed a distinct lack of interest in the outcome of the proceedings.

There could be no question in the instant case of the principle of equality of arms between the prosecution and the defence having been breached. In view of the special nature of appeals to the Court of Cassation, only the judgment appealed against was being impugned, irrespective of the appellant's status. Far from acting as the prosecution, the role of the procureur général's office at the Court of Cassation was that of an adviser on the law, providing the court with a legal view of the case in the same way as the reporting judge. 

Lastly, procedure before the Court of Cassation was essentially written, oral submissions being rare. In that respect there was no objective difference between appellants represented by a member of the Conseil d'Etat and Court of Cassation Bar and those who were not.

22. As the requirements of paragraph 3 (b) and (c) of Article 6 of the Convention constitute specific aspects of the right to a fair trial, guaranteed under paragraph 1, the Court will examine all the complaints under the three provisions taken together (see, among other authorities, the Hadjianastassiou v. Greece judgment of 16 December 1992, Series A no. 252, p. 16, § 31).

23. In the instant case the Court does not have to assess the French system for preparing criminal appeals on points of law for hearing. It will confine itself to considering the problem raised by the specific case before it. More particularly, it must ascertain whether the rights relied on by Mr Vacher, which are inherent in the concept of a fair trial, were violated in that - in accordance with the statutory provisions in force at the time - he was not given a time-limit for lodging a pleading, and consequently, not having been informed of the date of the hearing, lodged his observations eight days after the appeal had been dismissed. 

24. The manner in which Article 6 applies clearly depends upon the special features of the proceedings involved and, in order to assess whether its requirements have been complied with, account must be taken of the role of the Court of Cassation (see, among other authorities, the Delcourt v. Belgium judgment of 17 January 1970, Series A no. 11, pp. 14-15, §§ 25-26, and the Monnell and Morris v. the United Kingdom judgment of 2 March 1987, Series A no. 115, p. 22, § 56).

25. Under Articles 585 and 588 of the Code of Criminal Procedure (see paragraph 13 above), a convicted appellant has the choice between instructing a member of the Conseil d'Etat and Court of Cassation Bar or presenting his own case. However, the reporting judge will only give a time-limit for filing a pleading in the first of those eventualities. In the instant case Mr Vacher, assisted by Mr Ricard (who is not a member of the Conseil d'Etat and Court of Cassation Bar), had until the date of the hearing to file his pleading.

26. The Government submitted that the Court had already held in the Melin case, which was identical to the present one, that the rules applicable to criminal appeals on points of law "were sufficiently coherent and clear" (see the Melin judgment cited above, p. 12, § 24).

The Court notes that, as is apparent from its judgment in the Melin case, it reached the conclusion that there had been no violation having regard to the very special circumstances of that case. Besides the fact that the complaints primarily concerned a failure to serve a copy of a court of appeal judgment in time, it notes, like the Commission, two points. Firstly, in the Melin case there was a gap of four and ten days (17 January 1986 - 27 May 1986) between the lodging of the appeal on points of law and its dismissal and no pleading was received by the registry, whereas in the instant case the Court of Cassation dismissed the appeal two months and nine days after it was lodged (28 May 1991 - 6 August 1991) and the pleading was filed on 14 August 1991, two and a half months after the appeal was lodged. Secondly, Mr Melin had practised as a lawyer and had in addition worked in the chambers of a member of the Conseil d'Etat and Court of Cassation Bar.

27. On the basis of the information supplied by the Government, the average time taken by the Court of Cassation to consider a case is approximately three months from the date of the appeal - two months for the case file to reach the Court of Cassation and one month for the court to deliver judgment. In the instant case the appeal was dismissed within a shorter period without the applicant being informed of the date of the hearing. Mr Vacher may have been taken by surprise by the fact that the proceedings took less time than average and, consequently, believing himself to be within the usual time for filing a pleading, may have seen no reason to worry about the hearing date.

28. The Court emphasises that States must ensure that everyone charged with a criminal offence benefits from the safeguards provided by Article 6 § 3. Putting the onus on convicted appellants to find out when an allotted period of time starts to run or expires is not compatible with the "diligence" which the Contracting States must exercise to ensure that the rights guaranteed by Article 6 are enjoyed in an effective manner (see the Colozza v. Italy judgment of 12 February 1985, Series A no. 89, p. 15, § 28).

29. Furthermore, it is apparent from the explanatory memorandum of the Law of 24 August 1993 that the provision of the Code of Criminal Procedure criticised by the applicant was amended by the French legislature on account of the difficulties caused by the frequent dismissal of appeals on points of law for want of grounds of appeal, and in order to avoid such situations recurring. The new Article 585-1 now requires convicted appellants to file their pleadings within a period of one month, which may be extended (see paragraph 13 above).

30. In conclusion, since there was no fixed date for filing a pleading and the Court of Cassation took less time than usual to hear the appeal, without Mr Vacher being either warned of the fact by the registry or able to foresee it, he was deprived of the possibility of putting his case in the Court of Cassation in a concrete and effective manner.

There has therefore been a violation of Article 6.

FOUCHER v. FRANCE (10/1996/629/812) 18 March 1997: denial of access to criminal file.

SUMMARY
France - denial of access to a criminal file and refusal to release copies of the documents contained in it, in respect of a defendant who had been sent for trial in a police court under a direct summons procedure and who was conducting his own defence

I. Article 6 §§ 1 and 3 of the Convention 
Not in dispute that present case concerned determination of a criminal charge - Article 6 applicable.

Guarantees in paragraph 3 of Article 6 are specific aspects of right to a fair trial set forth in general in paragraph 1 - complaint examined under the two provisions taken together.

Applicant could complain of refusal to grant him access to his criminal file and to release to him copies of the documents in it, notwithstanding the fact that he had not made such a request before the Court of Appeal and had not attended the hearing held by the Court of Appeal - had been denied access at first instance by public prosecutor - Court of Appeal and Court of Cassation had taken it as settled that applicant had not been able to have access to his case file or to obtain a copy of the documents in it.

Principle of equality of arms: each party must be afforded a reasonable opportunity to present his case in conditions that do not place him at a disadvantage vis-à-vis his opponent.

Three considerations of crucial importance in instant case: applicant had chosen to conduct his own case without the assistance of a lawyer - he had been committed directly for trial in police court and question of ensuring confidentiality of investigation had not therefore arisen - applicant's conviction by court of appeal had been based solely on game wardens' official report.

As applicant had not had access to his file and had been prevented from obtaining a copy of the documents in it, he had been unable to prepare an adequate defence and had not been afforded equality of arms.

Conclusion: violation (unanimously).
VAN MECHELEN AND OTHERS v. THE NETHERLANDS (55/1996/674/861-864) 23 April 1997: reliance on the evidence of anonymous police officers

SUMMARY
The Netherlands - reliance on the evidence of anonymous police officers

I. Article 6 §§ 1 and 3 (d) of the Convention
Principles following from Court's case-law reiterated.

The balancing of the interests of the defence against arguments in favour of maintaining the anonymity of witnesses raises special problems if the witnesses in question are members of the police force of the State, who owe a general duty of obedience to the State's executive authorities and usually have links with the prosecution - for these reasons alone their use as anonymous witnesses should be resorted to only in exceptional circumstances - in addition, it is in the nature of things that their duties, particularly in the case of arresting officers, may involve giving evidence in open court. 

On the other hand, the Court has recognised in principle that, provided that the rights of the defence are respected, it may be legitimate for the police authorities to wish to preserve the anonymity of an agent deployed in undercover activities, for his own or his family's protection and so as not to impair his usefulness for future operations.

Having regard to the place that the right to a fair administration of justice holds in a democratic society, any measures restricting the rights of the defence should be strictly necessary - if a less restrictive measure can suffice then that measure should be applied.

In the present case, the defence was not only unaware of the identity of the police witnesses but was also prevented from observing their demeanour under direct questioning, and thus from testing their reliability - it has not been explained to the Court's satisfaction why it was necessary to resort to such extreme limitations on the right of the accused to have the evidence against them given in their presence, or why less far-reaching measures were not considered - it cannot be said that the handicaps under which the defence laboured were counterbalanced by the procedures followed.

Moreover, the only evidence relied on by the Court of Appeal which provided positive identification of the applicants as the perpetrators of the crimes were the statements of the anonymous police officers - that being so the conviction of the applicants was based "to a decisive extent" on these anonymous statements.

The present case distinguished from that of Doorson v. the Netherlands.

Conclusion: violation (six votes to three).
B. The Court's assessment
1. Applicable principles
49. As the requirements of Article 6 § 3 are to be seen as particular aspects of the right to a fair trial guaranteed by Article 6 § 1, the Court will examine the complaints under Article 6 §§ 1 and 3 (d) taken together (see, among many other authorities, the above-mentioned Doorson judgment, pp. 469-470, § 66).

50. The Court reiterates that the admissibility of evidence is primarily a matter for regulation by national law and as a general rule it is for the national courts to assess the evidence before them. The Court's task under the Convention is not to give a ruling as to whether statements of witnesses were properly admitted as evidence, but rather to ascertain whether the proceedings as a whole, including the way in which evidence was taken, were fair (see, among other authorities, the above-mentioned Doorson judgment, p. 470, § 67).

51. In addition, all the evidence must normally be produced at a public hearing, in the presence of the accused, with a view to adversarial argument. There are exceptions to this principle, but they must not infringe the rights of the defence; as a general rule, paragraphs 1 and 3 (d) of Article 6 require that the defendant be given an adequate and proper opportunity to challenge and question a witness against him, either when he makes his statements or at a later stage (see the Lüdi v. Switzerland judgment of 15 June 1992, Series A no. 238, p. 21, § 49).

52. As the Court had occasion to state in its Doorson judgment (ibid., p. 470, § 69), the use of statements made by anonymous witnesses to found a conviction is not under all circumstances incompatible with the Convention.

53. In that same judgment the Court noted the following:

"It is true that Article 6 does not explicitly require the interests of witnesses to be taken into consideration. However, their life, liberty or security of person may be at stake, as may interests coming generally within the ambit of Article 8 of the Convention. Such interests of witnesses and victims are in principle protected by other, substantive provisions of the Convention, which imply that Contracting States should organise their criminal proceedings in such a way that those interests are not unjustifiably imperilled. Against this background, principles of fair trial also require that in appropriate cases the interests of the defence are balanced against those of witnesses or victims called upon to testify." (see the above-mentioned Doorson judgment, p. 470, § 70)

54. However, if the anonymity of prosecution witnesses is maintained, the defence will be faced with difficulties which criminal proceedings should not normally involve. Accordingly, the Court has recognised that in such cases Article 6 § 1 taken together with Article 6 § 3 (d) of the Convention requires that the handicaps under which the defence labours be sufficiently counterbalanced by the procedures followed by the judicial authorities (ibid., p. 471, § 72).

55. Finally, it should be recalled that a conviction should not be based either solely or to a decisive extent on anonymous statements (ibid., p. 472, § 76).

2. Application of the above principles
56. In the Court's opinion, the balancing of the interests of the defence against arguments in favour of maintaining the anonymity of witnesses raises special problems if the witnesses in question are members of the police force of the State. Although their interests — and indeed those of their families — also deserve protection under the Convention, it must be recognised that their position is to some extent different from that of a disinterested witness or a victim. They owe a general duty of obedience to the State's executive authorities and usually have links with the prosecution; for these reasons alone their use as anonymous witnesses should be resorted to only in exceptional circumstances. In addition, it is in the nature of things that their duties, particularly in the case of arresting officers, may involve giving evidence in open court.

57. On the other hand, the Court has recognised in principle that, provided that the rights of the defence are respected, it may be legitimate for the police authorities to wish to preserve the anonymity of an agent deployed in undercover activities, for his own or his family's protection and so as not to impair his usefulness for future operations (see the above-mentioned Lüdi judgment, p. 21, § 49).

58. Having regard to the place that the right to a fair administration of justice holds in a democratic society, any measures restricting the rights of the defence should be strictly necessary. If a less restrictive measure can suffice then that measure should be applied.

59. In the present case, the police officers in question were in a separate room with the investigating judge, from which the accused and even their counsel were excluded. All communication was via a sound link. The defence was thus not only unaware of the identity of the police witnesses but were also prevented from observing their demeanour under direct questioning, and thus from testing their reliability (see the above-mentioned Kostovski judgment, p. 20, § 42 in fine).

60. It has not been explained to the Court's satisfaction why it was necessary to resort to such extreme limitations on the right of the accused to have the evidence against them given in their presence, or why less far-reaching measures were not considered.

In the absence of any further information, the Court cannot find that the operational needs of the police provide sufficient justification. It should be noted that the Explanatory Memorandum of the Bill which became the Act of 11 November 1993 (see paragraph 42 above) refers in this connection to the possibilities of using make-up or disguise and the prevention of eye contact.

61. Nor is the Court persuaded that the Court of Appeal made sufficient effort to assess the threat of reprisals against the police officers or their families. It does not appear from that court's judgment that it sought to address the question whether the applicants would have been in a position to carry out any such threats or to incite others to do so on their behalf. Its decision was based exclusively on the seriousness of the crimes committed (see paragraph 26 above).

In this connection, it is to be noted that Mr Engelen, a civilian witness who in the early stages of the proceedings had made statements identifying one of the applicants as one of the perpetrators, did not enjoy the protection of anonymity and it has not been claimed that he was at any time threatened.

62. It is true — as noted by the Government and the Commission (see paragraph 48 above) — that the anonymous police officers were interrogated before an investigating judge, who had himself ascertained their identity and had, in a very detailed official report of his findings, stated his opinion on their reliability and credibility as well as their reasons for remaining anonymous. 

However these measures cannot be considered a proper substitute for the possibility of the defence to question the witnesses in their presence and make their own judgment as to their demeanour and reliability. It thus cannot be said that the handicaps under which the defence laboured were counterbalanced by the above procedures.

63. Moreover, the only evidence relied on by the Court of Appeal which provided positive identification of the applicants as the perpetrators of the crimes were the statements of the anonymous police officers. That being so the conviction of the applicants was based "to a decisive extent" on these anonymous statements.

64. In the Court's view, the present case falls to be distinguished from that of Doorson: in the latter case it was decided on the basis of information contained in the case file itself that the witnesses

Y.15 and Y.16 — who were both civilians, and who knew the accused personally — had sufficient reason to believe that he might resort to violence, and they were heard in the presence of counsel (see the above-mentioned Doorson judgment, p. 454-55, § 25, pp. 455-56, § 28, and pp. 470-71, §§ 71 and 73).

In addition, in the latter case other evidence providing positive identification of the accused as the perpetrator of the crimes charged was available from sources unrelated to the anonymous witnesses (ibid., pp. 458-59, § 34, and p. 472, § 76).

65. Against this background the Court cannot find that the proceedings taken as a whole were fair.

A.P., M.P. and T.P. v. SWITZERLAND (71/1996/690/882) 29 August 1997: imposition of criminal sanction on heirs for tax evasion
Switzerland - imposition of criminal sanction on heirs for tax evasion committed by deceased (Article 130 § 1 of the Ordinance on the Direct Federal Tax)
I. ARTICLE 6 § 2 OF THE CONVENTION

A. Applicability of Article 6
Reiteration of Court's case-law on concept of "criminal charge".

Nature and severity of the penalty risked: fines were not in considerable and might have been four times as large.

Nature of the offence: tax legislation lays down certain requirements, to which it attaches penalties in the event of non-compliance - penalties not intended as pecuniary compensation for damage but essentially punitive and deterrent in nature.

Classification of the proceedings under national law: Court attaches weight to the finding of the Federal Court, in its judgment in the present case, that the fine in question is "penal" in character and depends on the "guilt" of the offending taxpayer.

Conclusion: Article 6 applicable (7 votes to 2).

B. Compliance with Article 6 § 2
No issue could be, or was, taken with the recovery from the applicants of unpaid taxes - indeed, it is normal that tax debts, like other debts incurred by the deceased, should be paid out of the estate - imposing criminal sanctions on the living in respect of acts apparently committed by a deceased person is, however, a different matter.

Not necessary to decide whether the guilt of the deceased was lawfully established - proceedings were brought against the applicants themselves and the fine was imposed on them - applicants were subjected to a penal sanction for tax evasion allegedly committed by deceased.

Fundamental rule of criminal law that criminal liability does not survive the person who has committed the criminal act - such a rule is also required by the presumption of innocence enshrined in Article 6 § 2.

Conclusion: violation (7 votes to 2).

DAUD v. PORTUGAL (11/1997/795/997) 21 April 1998: Quality of legal assistance and interpreting

Portugal – conduct of criminal proceedings against an alien, in particular effectiveness of officially assigned legal assistance and quality of interpreting

I. ARTICLE 6 §§ 1 AND 3 (c) AND (e) OF THE CONVENTION

A. Legal assistance
Intended outcome of Article 6 § 3 (c) had not been achieved in the instant case as accused had not had benefit of practical and effective defence. 

Necessary to ascertain whether it had been for relevant authorities, while respecting the fundamental principle of the independence of the Bar, to act so as to ensure that the applicant received the effective benefit of his right, which they had acknowledged – the manifest shortcoming on the part of an officially assigned lawyer and the refusal of applications made by applicant himself had required that the Lisbon Criminal Court should not have remained passive. 

Conclusion: violation (unanimously).

ALLEGED VIOLATION OF ARTICLE 6 §§ 1 AND 3 (c) AND (e) OF THE CONVENTION

32. Mr Daud complained that he had been denied a fair trial on account of inadequate legal assistance, the shortcomings of his officially assigned lawyers and the refusal of his application for a judicial investigation and of his application to submit evidence. He also criticised the quality of the interpreting during the proceedings. In support of his complaints he relied on paragraphs 1 and 3 (c) and (e) of Article 6 of the Convention, which provide:

"1. In the determination of … any criminal charge against him, everyone is entitled to a fair and public hearing within a reasonable time by an independent and impartial tribunal established by law…

3. Everyone charged with a criminal offence has the following minimum rights:

 (c) to defend himself in person or through legal assistance of his own choosing or, if he has not sufficient means to pay for legal assistance, to be given it free when the interests of justice so require;

 (e) to have the free assistance of an interpreter if he cannot understand or speak the language used in court."

33. As the requirements of paragraph 3 of Article 6 are to be seen as particular aspects of the right to a fair trial guaranteed by paragraph 1, the Court will examine the applicant’s complaints successively under sub-paragraphs (c) and (e) of paragraph 3 without isolating that paragraph from the common core to which it belongs (see, among many other authorities, the Artico v. Italy judgment of 13 May 1980, Series A no. 37, p. 15, § 32, and the F.C.B. v. Italy judgment of 28 August 1991, Series A no. 208-B, p. 20, § 29). 

A. Legal assistance
34. In the applicant’s submission, the lawyers assigned to him by the Portuguese authorities by way of legal assistance, particularly the first one, did not provide him with effective legal assistance in preparing and conducting his defence, so that he was obliged to apply in person, but unsuccessfully, to the investigating judge and subsequently to the Criminal Court. The refusal to initiate judicial investigation proceedings had seriously infringed his rights. Seeing that he was a foreigner, he should have been given appropriate assistance.

35. The Commission agreed in substance. 

36. The Government, on the other hand, maintained that the obligation to provide legal assistance had been discharged by appointing and replacing the officially assigned lawyers and paying their fees. A replacement had been appointed as soon as the circumstances had required. The applicant had never informed the judge of any shortcomings on the part of his representative or asked for a different one. The second lawyer, appointed on 18 January 1993, had not sought any extra time to study the file. The authorities could not go beyond appointing counsel and replacing him if the defence was manifestly inadequate. They could never aim to rectify any technical or procedural errors. Lastly, the domestic courts’ refusal of the applicant’s requests and, more particularly, the lack of any judicial investigation had in no way impaired the fairness of the trial, as the defendant had been able to adduce the same evidence at the trial as he would have been able to do during a judicial investigation.

37. The Court will consider together, as the Commission did, the general complaint concerning the lack of adequate legal assistance and the more particular complaint that Mr Daud’s applications were refused by the investigating judge and the court (see paragraphs 14 and 18 above).

38. The Court reiterates that the Convention is designed to "guarantee not rights that are theoretical or illusory but rights that are practical and effective, and that assigning counsel does not in itself ensure the effectiveness of the assistance he may afford an accused" (see the Imbrioscia v. Switzerland judgment of 24 November 1993, Series A no. 275, p. 13, § 38). "Nevertheless, a State cannot be held responsible for every shortcoming on the part of a lawyer appointed for legal aid purposes... It follows from the independence of the legal profession from the State that the conduct of the defence is essentially a matter between the defendant and his counsel, whether counsel be appointed under a legal aid scheme or be privately financed ... the competent national authorities are required under Article 6 § 3 (c) to intervene only if a failure by legal aid counsel to provide effective representation is manifest or sufficiently brought to their attention in some other way" (Kamasinski v. Austria judgment of 19 December 1989, Series A no. 168, p. 33, § 65).

39. In the instant case the starting-point must be that, regard being had to the preparation and conduct of the case by the officially assigned lawyers, the intended outcome of Article 6 § 3 was not achieved. The Court notes that the first officially assigned lawyer, before reporting sick, had not taken any steps as counsel for Mr Daud, who tried unsuccessfully to conduct his own defence. As to the second lawyer, whose appointment the applicant learned of only three days before the beginning of the trial at the Criminal Court, the Court considers that she did not have the time she needed to study the file, visit her client in prison if necessary and prepare his defence. The time between notification of the replacement of the lawyer (23 January 1993 – see paragraph 19 above) and the hearing (26 January 1993 – see paragraph 20 above) was too short for a serious, complex case in which there had been no judicial investigation and which led to a heavy sentence. The Supreme Court did not remedy the situation, since in its judgment of 30 June 1993 it declared the appeal inadmissible on account of an inadequate presentation of the grounds (see paragraph 23 above).

Mr Daud consequently did not have the benefit of a practical and effective defence as required by Article 6 § 3 (c) (see the Goddi v. Italy judgment of 9 April 1984, Series A no. 76, p. 11, § 27).

40. The Court must therefore ascertain whether it was for the relevant authorities, while respecting the fundamental principle of the independence of the Bar, to act so as to ensure that the applicant received the effective benefit of his right, which they had acknowledged. 

41. The Court notes, firstly, that the application for a judicial investigation made by the applicant on 15 October 1992 was refused by the investigating judge on the principal ground that it was written in Spanish (see paragraphs 9-10 and 14 above). The application of 15 December, in which the applicant asked the court to carry out certain investigative measures, was refused by the judge in charge of the case for the same reason (see paragraphs 17 and 18 above). Those refusals themselves did not affect the fairness of the trial, since the various investigative measures sought by the applicant were carried out during the trial.

42. In his letter of 15 December 1992, after more than eight months had elapsed, the applicant also asked the court for an interview with his lawyer, who had still not contacted him (see paragraph 17 above). Because the letter was written in a foreign language, the judge disregarded the request. Yet the request should have alerted the relevant authorities to a manifest shortcoming on the part of the first officially assigned lawyer, especially as the latter had not taken any step since being appointed in March 1992. For that reason, and having regard to the refusal of the two applications made during the same period by the defendant himself, the court should have inquired into the manner in which the lawyer was fulfilling his duty and possibly replaced him sooner, without waiting for him to state that he was unable to act for Mr Daud. Furthermore, after appointing a replacement, the Lisbon Criminal Court, which must have known that the applicant had not had any proper legal assistance until then, could have adjourned the trial on its own initiative. The fact that the second officially assigned lawyer did not make such an application is of no consequence. The circumstances of the case required that the court should not remain passive.

43. Taken as a whole, these considerations lead the Court to find a failure to comply with the requirements of paragraph 1 in conjunction with paragraph 3 (c) of Article 6 from the stage of the preliminary inquiries until the beginning of the hearings before the Lisbon Criminal Court. There has therefore been a violation of those provisions.

TEIXEIRA DE CASTRO v. PORTUGAL (44/1997/828/1034) 9 June 1998: entrapment.

Portugal – conviction for drug-trafficking based mainly on statements of two police officers who had incited commission of offence

I. ARTICLE 6 § 1 OF THE CONVENTION

Recapitulation of case-law on admissibility of evidence.

Use of undercover agents had to be restricted and safeguards put in place even in cases concerning fight against drug-trafficking – public interest could not justify use of evidence obtained as a result of police incitement.

In case before Court not contended that officers’ intervention had taken place as part of anti-drug-trafficking operation ordered and supervised by a judge – competent authorities did not have good reason to suspect that applicant was a drug-trafficker – necessary inference from the circumstances of case was that two police officers had not confined themselves to investigating applicant’s criminal activity in an essentially passive manner, but had exercised an influence such as to incite commission of offence. Two police officers’ actions had gone beyond those of undercover agents – their intervention and its use in the impugned criminal proceedings had meant that, right from outset, applicant had been definitively deprived of fair trial. 

Conclusion: violation of Article 6 § 1 (eight votes to one).

A. Background to the case
9. In connection with an operation monitoring drug-trafficking, two plain-clothes officers of the Public Security Police (PSP) from the Famaliçao police station approached an individual, V.S., on a number of occasions. He was suspected of petty drug-trafficking in order to pay for drugs – mainly hashish – for his own consumption. They hoped that through V.S. they would be able to identify his supplier and offered to buy several kilograms of hashish from him. Unaware that they were police officers, V.S. agreed to find a supplier. However, despite being pressed by the two officers, he was unable to locate one.

10. Shortly before midnight on 30 December 1992 the two officers went to V.S.’s home saying that they were now interested in buying heroin. V.S. mentioned the name of Francisco Texeira de Castro as being someone who might be able to find some; however, he did not know the latter’s address and had to obtain it from F.O. All four then went to the applicant’s home in the purported buyers’ car. The applicant came outside at F.O.’s request and got into the car where the two officers, accompanied by V.S., were waiting. The officers said that they wished to buy 20 grams of heroin for 200,000 escudos and produced a roll of banknotes from the Bank of Portugal.

11. Mr Texeira de Castro agreed to procure the heroin and, accompanied by F.O., went in his own car to the home of another person, J.P.O. The latter obtained three sachets of heroin, one weighing ten grams and the other two five grams each, from someone else and, on his return, handed them over to the applicant in exchange for a payment, which, though the precise figure is not known, exceeded 100,000 escudos.

12. The applicant then took the drugs to V.S.’s home; V.S. had in the meantime returned there and the two police officers were waiting outside. The deal was to take place in the house. The officers went inside at V.S.’s invitation; the applicant then took one of the sachets out of his pocket whereupon the two officers identified themselves and arrested the applicant, V.S. and F.O., shortly before 2 a.m. They searched all three and found the applicant to be in possession of another two sachets of heroin, 43,000 escudos in cash and a gold bracelet.

I. ALLEGED VIOLATION OF ARTICLE 6 § 1 OF THE CONVENTION

31. Mr Teixeira de Castro complained that he had not had a fair trial in that he had been incited by plain-clothes police officers to commit an offence of which he was later convicted. He relied on Article 6 § 1 of the Convention, of which the part relevant in the present case reads as follows:

"1. In the determination of ... any criminal charge against him, everyone is entitled to a fair ... hearing within a reasonable time by [a] ... tribunal..."

He maintained that he had no previous convictions and would never have committed the offence had it not been for the intervention of those "agents provocateurs". In addition, the police officers had acted on their own initiative without any supervision by the courts and without there having been any preliminary investigation.

32. The Government submitted that a number of States, most of which were members of the Council of Europe, accepted the use of special investigative measures, in particular in the fight against drug-trafficking. Society had to find techniques for containing that type of criminal activity, which destroyed the foundations of democratic societies. Article 52 of Legislative Decree no. 430-83, which was applicable to the facts of the present case – and indeed the United Nations Convention against Illicit Traffic in Narcotic Drugs and Psychotropic Substances of 1988 and the Council of Europe Convention of 1990 on Laundering, Search, Seizure and Confiscation of the Proceeds from Crime –, thus allowed the use of undercover agents, whose role had however nothing in common with the activity of "agents provocateurs". Furthermore, Article 126 §§ 1 and 2 (a) of the Code of Criminal Procedure laid down high standards that had to be met if the means used for obtaining evidence were to be considered legitimate and lawful.

The two police officers involved in the present case could not be described as "agents provocateurs". A distinction had to be drawn between cases where the undercover agent’s action created a criminal intent that had previously been absent and those in which the offender had already been predisposed to commit the offence. In the instant case, the officers had merely exposed a latent pre-existing criminal intent by providing Mr Teixeira de Castro with the opportunity of carrying it through. F.O (one of the co-accused) had not pressed the applicant, who had immediately shown interest in obtaining the drugs and carrying out the transaction. In addition, when arrested, the applicant had been in possession of more drugs than had been requested by the "buyers".

Lastly, during the proceedings Mr Teixeira de Castro had had an opportunity to question both the two police officers and the other witnesses and to confront them. The Supreme Court had based its assessment not only on the police officers’ intervention but also on other evidence. There was nothing to suggest that the fairness of the trial had been undermined.

33. The Commission considered that the offence had been committed and the applicant sentenced to what was a fairly heavy penalty essentially, if not exclusively, as a result of the police officers’ actions. The officers had thus incited criminal activity which might not otherwise have taken place. That situation had irremediably affected the fairness of the proceedings.

34. The Court reiterates that the admissibility of evidence is primarily a matter for regulation by national law and as a general rule it is for the national courts to assess the evidence before them. The Court's task under the Convention is not to give a ruling as to whether statements of witnesses were properly admitted as evidence, but rather to ascertain whether the proceedings as a whole, including the way in which evidence was taken, were fair (see, inter alia, the Van Mechelen and Others v. the Netherlands judgment of 23 April 1997, Reports of Judgments and Decisions, 1997-III, p. 711,§ 50). 

35. More particularly, the Convention does not preclude reliance, at the investigation stage of criminal proceedings and where the nature of the offence so warrants, on sources such as anonymous informants. However, the subsequent use of their statements by the court of trial to found a conviction is a different matter (see, mutatis mutandis, the Kostovski v. the Netherlands judgment of 20 November 1989, Series A no. 166, p. 21, § 44).

36. The use of undercover agents must be restricted and safeguards put in place even in cases concerning the fight against drug-trafficking. While the rise in organised crime undoubtedly requires that appropriate measures be taken, the right to a fair administration of justice nevertheless holds such a prominent place (see the Delcourt v. Belgium judgment of 17 January 1970, Series A no. 11, p. 15, § 25) that it cannot be sacrificed for the sake of expedience. The general requirements of fairness embodied in Article 6 apply to proceedings concerning all types of criminal offence, from the most straightforward to the most complex. The public interest cannot justify the use of evidence obtained as a result of police incitement.

37. The Court notes, firstly, that the present dispute is distinguishable from the case of Lüdi v. Switzerland (see the judgment of 15 June 1992, Series A no. 238), in which the police officer concerned had been sworn in, the investigating judge had not been unaware of his mission and the Swiss authorities, informed by the German police, had opened a preliminary investigation. The police officers’ role had been confined to acting as an undercover agent.

38. In the instant case it is necessary to determine whether or not the two police officers’ activity went beyond that of undercover agents. The Court notes that the Government have not contended that the officers’ intervention took place as part of an anti-drug-trafficking operation ordered and supervised by a judge. It does not appear either that the competent authorities had good reason to suspect that Mr Teixeira de Castro was a drug-trafficker; on the contrary, he had no criminal record and no preliminary investigation concerning him had been opened. Indeed, he was not known to the police officers, who only came into contact with him through the intermediary of V.S. and F.O (see paragraph 10 above).

Furthermore, the drugs were not at the applicant’s home; he obtained them from a third party who had in turn obtained them from another person (see paragraph 11). Nor does the Supreme Court’s judgment of 5 May 1994 indicate that, at the time of his arrest, the applicant had more drugs in his possession than the quantity the police officers had requested thereby going beyond what he had been incited to do by the police. There is no evidence to support the Government’s argument that the applicant was predisposed to commit offences. The necessary inference from these circumstances is that the two police officers did not confine themselves to investigating Mr Teixeira de Castro’s criminal activity in an essentially passive manner, but exercised an influence such as to incite the commission of the offence. 

Lastly, the Court notes that in their decisions the domestic courts said that the applicant had been convicted mainly on the basis of the statements of the two police officers.

39. In the light of all these considerations, the Court concludes that the two police officers’ actions went beyond those of undercover agents because they instigated the offence and there is nothing to suggest that without their intervention it would have been committed. That intervention and its use in the impugned criminal proceedings meant that, right from the outset, the applicant was definitively deprived of a fair trial. Consequently, there has been a violation of Article 6 §1.

TEKIN v. TURKEY (52/1997/836/1042) 9 June 1998: treatment in police custody
Turkey – treatment in police custody (Law No. 2935 on the State of Emergency, Decrees Nos. 285 and 430).
I. ESTABLISHMENT OF THE FACTS

Court will exercise fact-finding powers only in exceptional circumstances – Commission had opportunity to see and hear oral testimony – where key witnesses failed to attend hearings before Commission, respondent State not justified in complaining of insufficiency of evidence – acceptance of facts as found by Commission.

III. ARTICLE 3 OF THE CONVENTION

Applicant held in cold, dark cell, blindfolded and treated so as to leave wounds and bruises on body – inhuman and degrading treatment.

Conclusion: violation (six votes to three).

V. ARTICLE 10 OF THE CONVENTION

Not established that applicant’s detention and treatment in custody amounted to interference with freedom of expression.

Conclusion: no violation (unanimously).

VI. ARTICLE 13 OF THE CONVENTION

Public prosecutor to whom applicant complained of ill-treatment on release from custody took no action – investigation commenced after communication of application by Commission inadequate.

Conclusion: violation (seven votes to two).

VII. ARTICLES 14 AND 18 OF THE CONVENTION

No evidence of breaches of these provisions.

Conclusion: no violation (unanimously).

VIII. ARTICLE 50 OF THE CONVENTION

A. Damage: compensation for non-pecuniary damage.

OMAR v. FRANCE (43/1997/827/1033) 29 July 1998: appeal on points of law 

France – inadmissibility of appeal on points of law on ground that convicted defendants had not complied with warrants for their arrest

I. ARTICLE 6 § 1 OF THE CONVENTION

Reference to Court’s case-law on right of access to a court.

Where an appeal on points of law is declared inadmissible solely because appellant has not surrendered to custody pursuant to judicial decision challenged in the appeal, which cannot be considered final, this ruling impairs very essence of the right of appeal – disproportionate burden imposed on appellant, upsetting fair balance that must be struck between legitimate concern to ensure that judicial decisions are enforced and right of access to Court of Cassation and exercise of rights of defence.

Crucial role of proceedings in cassation, which form a special stage of criminal proceedings whose consequences may prove decisive for accused.

In its Poitrimol judgment, the Court had said "The inadmissibility of the appeal on points of law, on grounds connected with the applicant’s having absconded, … amounted to a disproportionate sanction…"

That finding was even more valid in the present case: none of the three applicants had attempted to evade enforcement of arrest warrants - they had not been in court for delivery of judgment, but no statutory provision obliged them to attend - police could have apprehended them at any time, and indeed did apprehend one of them - excessive restriction of their right of access to a court, and therefore of their right to a fair trial.

Conclusion: violation (eighteen votes to three).

OLIVEIRA v. SWITZERLAND (84/1997/868/1080) 30 July 1998: double jeopardy

Switzerland – successive convictions of applicant for failing to control her vehicle and for negligently causing physical injury in respect of a road-traffic accident (sections 31 and 32 of Federal Road Traffic Act and Article 125 of Criminal Code).

ARTICLE 4 OF PROTOCOL NO. 7

Article 4 

1. No one shall be liable to be tried or punished again in criminal proceedings under the jurisdiction of the same State for an offence for which he has already been finally acquitted or convicted in accordance with the law and penal procedure of the State.

2.The provisions of the preceding paragraph shall not prevent the re-opening of the case in accordance with the law and penal procedure of the State concerned, if there is evidence of new or newly discovered facts, or if there has been a fundamental defect in the previous proceedings, which could affect the outcome of the case.

3.No derogation from this Article shall be made under Article 15 of the Convention.

Typical example of single act constituting various offences (concours idéal d’infractions); characterised by fact that single criminal act was split up into two separate offences, in case before Court: failure to control vehicle and negligent causing of physical injury. Article 4 of Protocol No. 7 not infringed since it prohibited people being tried twice for same offence, whereas in cases concerning single act constituting various offences one criminal act constituted two separate offences.

Would have been more consistent with principles governing proper administration of justice for sentence in respect of both offences, which resulted from same criminal act, to have been passed by same court in single set of proceedings. Irrelevant as regards compliance with Article 4 of Protocol No. 7 that that procedure had not been followed in instant case. 

Case before Court therefore distinguishable from case of Gradinger v. Austria, in which two different courts had come to inconsistent findings on applicant’s blood alcohol level. 

Conclusion : no violation (eight votes to one). 

The following EHRR cases require elaboration:

Kremzow v Austria 17 EHRR 322 1993: 

fair trial: preparation of defence; attendance at hearing; presumption of innocence.

Navarra v France 17 EHRR 594 1993: 

speedy determination of lawfulness of detention- rules must protect against arbitrariness;  exhaustion of local remedies .

Dobberton v France 16 EHRR 559 1993: 

Length of criminal proceedings; reasonable time. Proceedings which lasted 12 years was a breach of art 6: complexity; sensitivity of charges; applicant’s conduct  under no obligation to co-operate with judicial authorities: Just satisfaction: award of non-pecuniary damages.

Croissant v Germany 16 EHRR 135 1992:

 criminal proceedings: right to legal assistance and appointment of lawyers: applicant’s right to be defended by counsel of his own choice is subject to certain limitations in relation to free legal aid. Applicant’s wishes can be overriden.

Eckle v Federal Republic of Germany 5 EHRR 1 1982: 

Proceedings of up to 20 years: a violation of art 6. Reasonable time. Periods to be taken into account. In criminal matters, the reasonable time runs as soon as a person is charged. Person charged when notified officially of an allegation of criminal conduct and not when the initial complaint is made or a preliminary investigation begun. Reasonableness depends on the circumstance of each case, including the conduct of the applicants, the conduct of the judicial authorities and the complexity of the case. The following factors are not a reasonable explanation for delay: the applicant making full use of domestic remedies; the authorities lacked the experience to tackle economic crime.
Dobberton v France 16 EHRR 559 1993: 

Length of criminal proceedings; reasonable time. Proceedings which lasted 12 years was a breach of art 6: complexity; sensitivity of charges; applicant’s conduct - under no obligation to co-operate with judicial authorities: Just satisfaction: award of non-pecuniary damages.
Kamansinksi v Austria 13 EHRR 36 1989: 

Inadequate translation in criminal proceedings: right of free interpretation applies not only to oral evidence at trial, but also to documentary materials and the pre-trial proceedings. Not all items need be translated - enough to enable defendant to have knowledge of the case against him and to defend himself. Competent authorities ought to ensure the adequacy of the interpretation. Consecutive and summarising translation is sufficient. Access to court file: rule restricting access is not in itself incompatible with the right to have adequate time and facilities for preparation of defence.  Mere appointment of legal assistance does not necessarily satisfy the requirements of art 6(3)(c): However the state could not be held responsible for every shortcoming of the legal aid lawyer: can only intervene if a failure by legal aid counsel to provide effective representation is manifest. Nullity proceedings, grounds, factual enquiry: inherent part of fair hearing in criminal proceedings that accused should be given opportunity to comment on evidence obtained with regard to disputed facts even if the facts relate to a  point of procedure.

Hauschildt v Denmark 12 EHRR 266 1989:

 Impartiality of tribunal: It is incumbent on the government to satisfy the court that any remedy for challenging the impartiality of the judges are available and effective. Subjective and objective tests: subjective- on the basis of the personal conviction of a particular judge. impartiality is presumed until there is proof to the contrary; objective- ascertaining whether the judge offered guarantees sufficient to rule out any legitimate doubt as to his impartiality; look for ascertainable facts which raise doubts as to the impartiality of the judge. Even qppearance might be of importance as the confidence of the public in the courts was at stake. Where there was a legitimate reason to fear a lack of impartiality a judge has to withdraw. While the standpoint of the accused is important it is not decisive. Earlier pre-trial decisions such as detention on remand do not in itself justify fear as to impartiality. Quashing conviction:  objective finding of impartiality does not automatically mean that conviction was not well founded.

Brincat v Italy 16 EHRR 591 1992: 

objective impartiality of prosecutor: A judicial officer who is competent to decide on detention may also carry out other duties in the case. The officer must however objectively appear impartial. The appearance of impartiality may be doubted if the officer concerned later appears as a representative of the prosecuting authority, and so becomes one of the parties. 

Kremzow v Austria 17 EHRR 322 1993:

1.  fair trial: preparation of defence; attendance at hearing; presumption of innocence.

Navarra v France 17 EHRR 594 1993: 

speedy determination of lawfulness of detention- rules must protect against arbitrariness;  exhaustion of local remedies. 

Delta v France 16 EHRR 574 1990: 

Examination of witness. The term witness includes those who made written statements, but not called. The accused must be given an opportunity to challenge and question a witness against him, either at the time the statement is made or at some later stage in the proceedings.

Hoang v France 16 EHRR 53 1992: 

Fair trial, presumption of innocence: Presumptions of fact or of law in criminal legislation should be kept within reasonable limits which will take into account the importance of what is at stake in a particular case and which will maintain the rights of the defence. The presumption and concept of a fair trial is not violated where the accused has the opportunity to rebut a presumption of guilt with evidence to the contrary. Courts should not automatically rely on the presumptions of guilt (in the Customs Code); should take into account the facts of the case and duly weigh the evidence before it. To exercise the right to legal assistance the accused must have insufficient means to pay for legal assistance and the interests of justice must require it. Interests of justice demands the right be invoked where their are complex issues to be argued and where the applicant does not have the legal training essential to present and develop appropriate arguments.

Van der Leer v The Netherlands 12 EHRR 567 1990: 

compulsory confinement in a psychiatric hospital without a hearing: No arbitrary action when liberty is deprived. Failure to hear applicant before authorising confinement was failure to comply with essential requirement and a violation of art 5.- right to be heard. The right to a speedy determination of the lawfulness of one’s detention was only effective when the detainee was promptly and adequately informed of the reasons for his detention. 

Tomasi v France 15 EHRR 1 1992: 

pre-trial detention: time between arrest and acquittal was 5 years and 7 months; reasonable time: it falls to the national judicial authorities to ensure that pre-trial detention does not exceed a reasonable time. All circumstances for and against continued detention on the basis of the public interest must be taken into account in the light of the presumption of innocence and the rule concerning respect for individual liberty. Such reasons must be given on application for release. After elapse of a certain time the existence of a reasonable suspicion for continued detention no longer suffices. There must other grounds, both sufficient and relevant, and the authorities must show particular diligence in the conduct of proceedings. Other reasons include: where national law recognises ‘actual’ threat to public order - supported by facts; genuine risk that pressure might be brought to bear on witness if accused released; accused may abscond- severity of possible sentence is insufficient justification. Inhuman and degrading treatment. Civil proceedings- reasonable time: must be determined in the light of the crt’s case law and all the circumstances of the case and its complexity.

Kolompar v Belguim 16 EHRR 197 1992: 

deprivation of liberty-lawfulness of detention pending extradition. Whether extradition proceedings had been conducted at a reasonable pace.

Farmakopoulos v Belguim 16 EHRR 187 1992:

 lawfulness of detention: not informed of time limit of 24 hours service on appeal of enforcement order relating to extradition to face murder charges. Appeal was dismissed as being out of time.

Herczegfalvy v Austria 15 EHRR 437 1992 

European Court of Human Rights: Deprivation of liberty; interference with privacy; restrictions on access to information. Applicant, a Hungarian refugee in Austria, was convicted of various criminal offences. While serving one of his sentences, new criminal proceedings were instituted against  him. These proceedings were amended to seek his detention in an institution for ‘mentally deranged offenders’. Subsequently, throughout a series of court hearings, he was detained for some 6 years. National authorities have a certain discretion when deciding whether a person is to be detained as of ‘unsound mind’ and it is for them in the first place to evaluate the evidence put before them in a particular case. Pre-trial detention: national authorities: when liberty is being deprived the authorities must display ‘special diligence’ in the conduct of proceedings to minimise delays. Decisions by courts taken at intervals of 15 months and two years cannot be regarded as having been taken at reasonable intervals. There was a violation of Art 5(4). Inhuman or degrading treatment: medical treatment: Measures taken out of therapeutic necessity cannot be regarded as inhuman or degrading treatment. The Court must satisfy itself the medical necessity has been convincingly shown. In this case, according to the psychiatric principles generally accepted at that time, medical necessity justified the treatment, including forcibly administered food, neuroleptics, isolation and attaching handcuffs to a security bed. Private life: No violation was shown with respect to forcibly administering food and imposition of medical treatment; however the practice of sending all of the applicants letters to the curator for review was one which could not be justified under Art 8(1). If a law confers a discretion upon a national authority, it must indicate the scope or conditions of exercise of the discretionary power. Such specifications are even more necessary in the case of detention in pyschiatric institutions because the persons concerned are frequently at the mercy of the medical authorities, and their only contact with the outside world. In this case the absence of any detail at all as to the kind of restrictions permitted or their purpose, duration and extent or the arrangements for their review, the legislation did not offer the minimum degree of protection against arbitrariness required by the rule of law in a democratic society. The same conclusion is made with respect to restrictions on the applicant’s access to information in violation of art 10.
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Simataa & Simaata v The Attorney General  1986 HP 448

the court ruled that s53(1) of the Corrupt Practices Act was unconstitutional in that it took away an accused's constitutional right not to be compelled to give evidence at his/her trial. See Zambian Law Journal 21 1989.

Canada

Constitution Act, 1982.

Legal Rights 

7. Everyone has the right to life, liberty and security of the person and the right not to be deprived thereof except in accordance with the principles of fundamental

justice. 

8. Everyone has the right to be secure against unreasonable search or seizure. 

9. Everyone has the right not to be arbitrarily detained or imprisoned. 

10. Everyone has the right on arrest or detention 

     (a) to be infomed promptly of the reason therefor; 

     (b) to retain and instruct counsel without delay and to be infomed of that right; and 

     (c) to have the validity of the detention determined by way of habeas corpus and to be released if the detention is not lawful. 

11. Any person charged with an offence has the right 

     (a) to be infomed without unreasonable delay of the specific offence; 

     (b) to be tried within a reasonable time; 

     (c) not to be compelled to be a witness in a proceedings against that person in respect of the offence; 

     (d) to be presumed innocent until proven guilty according to law in a fair and public hearing by an independent and impartial tribunal; 

     (e) not to be denied reasonable bail without cause; 

     (f) except in the case of an offence under military law tried before a military tribunal, to the benefit of trial by jury where the maximum punishment for

     the offence is imprisonment for five years or a more severe punishment; 

     (g) not to be found guilty on account of any act or omission unless, at the time of the act or omission, it constituted an offence under Canadian or

     International law or was criminal according to the general principles of law recognized by the community of nations; 

     (h) if finally acquitted of the offence, not to be tried for it again and, if finally found guilty and punished for the offence, not to be tried or punished for it

     again; and 

     (i) if found guilty of the offence and if punishment for the offence has been varied between the time of commission and the time of sentencing, to the

     benefit of the lesser punishment. 

12. Everyone has the right not to be subjected to any cruel or unusual treatment or punishment. 

13. A witness who testifies in any proceedings has the right not to have any incriminating evidence so given used to incriminate that witness in any other

proceedings, except in a prosecution for perjury or for the giving of contradictory evidence. 

14. A party or witness in any proceedings who does not understand or speak the language in which the proceedings are conducted or who is deaf has the right to

the assistance of an interpreter.

R v Dixon [1988] 1 SCR 244: Duty to disclose statements: full answer and defence: appropriate tes
1997: December 5; 1998: February 19.

Present: Gonthier, Cory, McLachlin, Iacobucci and Major JJ.

ON APPEAL FROM THE COURT OF APPEAL FOR NOVA SCOTIA

Constitutional law -- Charter of Rights -- Fundamental justice -- Duty to disclose -- Accused convicted of aggravated assault -- Crown not disclosing statements made by four individuals -- Summary of statements included in police reports provided to defence counsel at trial -- Appropriate test for determining whether Crown's inadvertent failure to disclose relevant material violated accused's right to disclosure -- If right to disclosure violated, appropriate test for determining whether constitutional right to make full answer and defence impaired -- Effect to be given to defence counsel's lack of due diligence -- Canadian Charter of Rights and Freedoms, ss. 7, 24(1).
Three persons were injured in a brawl where the attackers surrounded their victims in turn and kicked and pummelled them. Two victims (Gillis and Charman) were badly injured and a third (Watts) was permanently and very seriously injured. The accused, who was tried with four others, was convicted of aggravated assault of Watts. Significantly, he was found guilty both as a principal and as a party (aiding or abetting) under s. 21 of the Criminal Code. During the course of the trial, counsel for all the accused were provided with copies of police occurrence reports which included summaries of statements given by four individuals. Two statements indicated that the persons making them had not witnessed the assaults. The third (Tynes') stated that the person was with the Crown's main identification witness in the vicinity of the assaults. It also described that witness' clothing that night. The fourth (Daye's) indicated that the person witnessed two of the assaults, identified the location of some of the accused during the assaults and identified some of the assailants. It implicated the accused in an assault for which he was neither charged nor convicted and contradicted the evidence of the main identification witness in certain respects.

None of the four statements was produced by the Crown and this gave rise to a ground of appeal based on the Crown's failure to disclose information as required by s. 7 of the Canadian Charter of Rights and Freedoms. The Court of Appeal dismissed the appeals. It admitted fresh evidence, however, which indicated that counsel had not only transcripts and statements that made reference to some of the persons whose statements were not disclosed but also a chart and cross-reference sheet. The accused's counsel also reviewed the police occurrence reports and decided that nothing in the four statements referred to in those reports would assist the accused in making full answer and defence. The other counsel came to the same conclusion on the basis of the summaries. At issue were: (1) what was the appropriate test to be used in determining whether the Crown's inadvertent failure to disclose relevant material violated the accused's right to disclosure; (2) if the right to disclosure were violated, what was the appropriate test to determine whether the Charter right to make full answer and defence was impaired; and (3) in determining whether that right had been impaired, what was the effect to be given to defence counsel's lack of due diligence.

Held: The appeal should be dismissed.

(1) The Crown's Duty to Disclose
Where an accused demonstrates a reasonable possibility that the undisclosed information could have been used in meeting the case for the Crown, advancing a defence or otherwise making a decision which could have affected the conduct of the defence, he or she has also established the impairment of his or her Charter right to disclosure. The right to disclosure of all relevant material has a broad scope and includes material which may have only marginal value to the ultimate issues at trial. The Crown accordingly may fail to disclose information which meets the Stinchcombe threshold but which could not possibly affect the reliability of the result reached or the overall fairness of the trial process. A court may well find that an accused's Charter right to disclosure has been breached, and yet deny the remedy of a new trial if it is found that the trial process was fundamentally fair and that there was no reasonable possibility that the result at trial might have been different had the undisclosed material been produced. The right to full disclosure is just one component of the right to make full answer and defence. The Charter right to make full answer and defence is not necessarily impaired solely because the right to disclosure was violated.

The Crown need not produce what is clearly irrelevant. Here, the first two statements had no relevant information at all and there was no reasonable possibility that they could have been of any use to the accused at trial. Both the third (Tynes') and fourth (Daye's) statements met the low threshold for disclosure and should have been disclosed.

(2)Impairment of the Right to Make Full Answer and Defence and the Remedy to Be Granted under Section 24(1) of the Charter

In order to determine whether the right to make full answer and defence was impaired, a two-step analysis must be undertaken. First, to assess the reliability of the result, the undisclosed information must be examined to determine the impact it might have had on the decision to convict. If an appellate court is persuaded that there is a reasonable possibility that, on its face, the undisclosed information affects the reliability of the conviction, a new trial should be ordered. Even if the undisclosed information does not itself affect the reliability of the result at trial, the effect of the non-disclosure on the overall fairness of the trial process must be considered at the second stage of analysis. This will be done by assessing, on the basis of a reasonable possibility, the lines of inquiry with witnesses or the opportunities to garner additional evidence that could have been available to the defence if the relevant information had been disclosed.

In considering the overall fairness of the trial process, defence counsel's diligence in pursuing disclosure from the Crown must be taken into account. A lack of due diligence is a significant factor in determining whether the Crown's non-disclosure affected the fairness of the trial process. When counsel becomes or ought to become aware, from other relevant material produced by the Crown, of a failure to disclose further material, counsel must not remain passive. Rather, they must diligently pursue disclosure.

Whether a new trial should be ordered on the basis that the Crown's non-disclosure rendered the trial process unfair involves a process of weighing and balancing. If defence counsel knew or ought to have known on the basis of other disclosures that the Crown through inadvertence had failed to disclose information and yet remained passive as a result of a tactical decision or lack of due diligence, it would be difficult to accept a submission that the failure to disclose affected the fairness of the trial process.

All these factors must be appropriately balanced. In situations where the materiality of the undisclosed evidence is, on its face, very high, a new trial should be ordered on this basis alone. In these circumstances, it will not be necessary to consider the impact of lost opportunities to garner additional evidence flowing from the failure to disclose. However, where the materiality of the undisclosed information is relatively low, an appellate court will have to determine whether any realistic opportunities were lost to the defence. To that end, the due diligence or lack of due diligence of defence counsel in pursuing disclosure will be a very significant factor in deciding whether to order a new trial.

Here, the accused had the burden of demonstrating that either (i) it is reasonably possible the non-disclosed statements affected the reliability of his conviction as a principal in the aggravated assault and his conviction for aiding or abetting the assault; or (ii) that it is reasonably possible the non-disclosure of the statements affected the overall fairness of the trial process. First, the accused did not demonstrate that the non-disclosure of the statements affected each of the alternative conclusions referred to in s. 21(1) of the Code -- that he either kicked or beat the victim, helped to administer the beating or encouraged the beating. Second, the non-disclosure did not affect the overall fairness of the trial. The third statement (Tynes') and the fourth (Daye's), on their faces, would have had no impact on the reliability of the conviction. The Crown's failure to disclose did not deprive the defence of opportunities to pursue additional lines of inquiry with witnesses or garner additional evidence flowing from the undisclosed material. A significant factor in reaching this conclusion was defence counsel's lack of due diligence in pursuing disclosure.

Defence counsel is not entitled to assume at any point that all relevant information has been disclosed to the defence. Just as the Crown's disclosure obligations are ongoing, and persist throughout the trial process, so too does defence counsel's obligation to be duly diligent in pursuing disclosure. To do nothing in the face of knowledge that relevant information has not been disclosed will, at a minimum, often justify a finding of lack of due diligence, and may, in certain circumstances, support an inference that counsel made a strategic decision not to pursue disclosure.

R. v. Carosella [1997] 1 S.C.R. 80: Full answer and defence -- Disclosure -- Destruction of evidence by third party

1996: June 19; 1997: February 6.

Present: Lamer C.J. and La Forest, L'Heureux-Dubé, Sopinka, Gonthier, Cory, McLachlin, Iacobucci and Major JJ.

ON APPEAL FROM THE COURT OF APPEAL FOR ONTARIO

Constitutional law -- Charter of Rights -- Fundamental justice -- Full answer and defence -- Disclosure -- Destruction of evidence by third party -- Complainant interviewed by sexual assault crisis centre social worker -- Accused later charged with gross indecency -- Notes made by social worker during interview with complainant destroyed by centre prior to court ordering production of complainant's file -- Whether failure to produce notes breached accused's right to full answer and defence -- Canadian Charter of Rights and Freedoms, s. 7.
Constitutional law -- Charter of Rights -- Remedy -- Destruction of evidence by third party -- Complainant interviewed by sexual assault crisis centre social worker -- Accused later charged with gross indecency -- Notes made by social worker during interview with complainant destroyed by centre prior to court ordering production of complainant's file -- Accused's right to full answer and defence breached -- Whether stay of proceedings appropriate remedy -- Canadian Charter of Rights and Freedoms, s. 24(1).
In 1992, the complainant went to a sexual assault crisis centre for advice as to how to lay charges against the accused for sexual abuse that she alleged occurred in 1964 when she was a student in a school in which the accused was a teacher. The centre is provided with government funding pursuant to the terms of a comprehensive agreement which requires the centre, inter alia, to develop a close liaison with justice agencies and to maintain as confidential and secure all material that is under the centre's control, which is not to be disclosed except where required by law. The complainant was interviewed by a social worker for about an hour and forty-five minutes. During the interview, the social worker took notes and informed the complainant that whatever she said could be subpoenaed to court. The complainant said that was quite all right. Following the interview, the complainant contacted the police and shortly thereafter the accused was charged with gross indecency. After the preliminary inquiry, at which the complainant testified and was cross-examined, the accused was ordered to stand trial. In October 1994, prior to the commencement of the trial, the defence brought an application for production of the centre's file concerning the complainant. The Crown, the complainant and the centre consented to the order. When the file was produced, it did not contain the notes of the complainant's interview. A voir dire was held which indicated that the notes had been destroyed in April 1994 pursuant to the centre's policy of shredding files with police involvement before being served in relation to criminal proceedings. The social worker who had conducted the interview and later shredded the notes had no recollection of the contents of the destroyed notes. By consent, the case to meet was tendered by the Crown. It included the police officer's notes of his interview with the complainant made one day after she attended the centre, the complainant's police statement, her testimony at the preliminary inquiry, and other evidence. Based on this material, the trial judge ruled on the defence's application for a stay of proceedings. He found that the destroyed notes were relevant and material and that they would more likely than not tend to assist the accused. He concluded that their destruction had seriously prejudiced the accused by depriving him of the opportunity to cross-examine the complainant as to her previous statements relating to the allegations she made and that, as a result, the accused's Charter right to make full answer and defence had been breached. Since it would be unfair, in such circumstances, to permit the prosecution to proceed, the trial judge ordered a stay of proceedings. The Court of Appeal set aside the order and directed the matter to proceed to trial. The court stated that the evidence must disclose something more than a "mere risk" to a Charter right and that in this case no realistic appraisal of the probable effect of the lost notes could support the conclusion that the accused's right to make full answer and defence was compromised.

Held (La Forest, L'Heureux-Dubé, Gonthier and McLachlin JJ. dissenting): The appeal should be allowed.

Per Lamer C.J. and Sopinka, Cory, Iacobucci and Major JJ.: An accused who alleges a breach of his right to make full answer and defence as a result of non-disclosure or non-production is not required to show that the conduct of his defence was prejudiced. The question of the degree of prejudice suffered by an accused is not a consideration to be addressed in the context of determining whether a substantive Charter right has been breached. The extent to which the Charter violation caused prejudice to the accused falls to be considered only at the remedy stage of a Charter analysis.

The foundation for the Crown's obligation to produce material which may affect the conduct of the defence is that failure to do so would breach the accused's constitutional right to make full answer and defence. The right to disclosure of material which meets the Stinchcombe threshold is one of the components of the right to make full answer and defence which in turn is a principle of fundamental justice embraced by s. 7 of the Charter. Breach of that obligation is a breach of the accused's constitutional rights without the requirement of an additional showing of prejudice. The breach of this principle of fundamental justice is in itself prejudicial. It is immaterial that the right to disclosure is not explicitly listed as one of the components of the principles of fundamental justice. The components of the right cannot be separated from the right itself. The requirement to show additional prejudice or actual prejudice relates to the remedy to be fashioned pursuant to s. 24(1) of the Charter. It follows that if the material which was destroyed meets the threshold test for disclosure or production, the accused's Charter right was breached without the requirement of showing additional prejudice.

In this case, the complainant consented to the application for production and it is clear, given the circumstances, that the file would have been disclosed to the Crown. As material in the possession of the Crown, only the Stinchcombe standard would have applied; however, even if the higher O'Connor standard relating to production from third parties was applicable, both standards were met in this case. There was abundant evidence before the trial judge to enable him to conclude that there was a reasonable possibility that the information contained in the notes that were destroyed was logically probative to an issue at the trial as to the credibility of the complainant. Once the material satisfied the O'Connor relevance test, the balancing required in the second stage of the test would have inevitably resulted in an order to produce since confidentiality had been waived and since the complainant and the Crown consented to production. The destruction of this material and its consequent non-disclosure resulted in a breach of the accused's constitutional right to full answer and defence.

The trial judge did not err in finding that a stay of proceedings was the appropriate remedy in the circumstances of this case. He instructed himself in accordance with the appropriate standard that the power to grant a stay is one that should only be exercised in the clearest of cases. Noting that credibility was a major issue in the case, the trial judge found that the destruction of the notes was significant and had seriously prejudiced the accused, depriving him of his basic right of the opportunity to cross-examine the complainant on previous statements made by her as to the incidents, and, as a result, had substantially impaired the accused's ability to make full answer and defence. The notes represented the first detailed account of the alleged incidents and constituted the only written record which was not created as a result of an investigation. Since the complainant would not likely admit that what was said was inconsistent with her testimony, any possibility of contradiction of the complainant by reference to her previous account was destroyed.

The presence of either one of the following two factors justifies the exercise of discretion in favour of a stay: no alternative remedy would cure the prejudice to the accused's ability to make full answer and defence, and irreparable prejudice would be caused to the integrity of the judicial system if the prosecution were continued. The presence of the first factor cannot be denied. With respect to the second, the complete absence of any remedy to redress or mitigate the consequences of a deliberate destruction of material in order to deprive the court and the accused of relevant evidence would damage the image of the administration of justice. Confidence in the system would be undermined if the court condoned conduct designed to defeat the processes of the court by an agency that receives public money and whose actions are scrutinized by the provincial government.

Per La Forest, L'Heureux-Dubé, Gonthier and McLachlin JJ. (dissenting): This case is not about disclosure. Disclosure is a concept which is binding solely upon the Crown. This duty to disclose does not extend to third parties. Nor does it impose an obligation upon the Crown to comb the world for information which might be of possible relevance to the defence. The centre is a third party, a party which has no obligation to preserve evidence for prosecutions or otherwise. Its policy decisions are for itself to determine and not for the Crown, the accused or the courts to interfere with, so long as it acts within the confines of the law. As well, this case is not, strictly speaking, about the production of records since the material requested is no longer available to be produced. The key issue is in what circumstances the unavailability of material previously held by a third party translates into a violation of an accused's rights. Although there would appear to be no government action which would trigger the Charter's application in this case -- the accused's allegation concerns the actions of the centre -- the Charter is engaged by the fact of the prosecution itself. Where the Crown pursues a prosecution which would result in an unfair trial, this constitutes state action for the purposes of the Charter.

While the production of every relevant piece of evidence might be an ideal goal from the accused's point of view, it is inaccurate to elevate this objective to a right, the non-performance of which leads instantaneously to an unfair trial. Where evidence is unavailable, the accused must demonstrate that a fair trial, and not a perfect one, cannot be had as a result of the loss. He must establish a real likelihood of prejudice to his defence; it is not enough to speculate that there is the potential for harm. Materials can be easily lost and setting too low a threshold for finding a breach of the right to full answer and defence would bring the justice system to a halt. While it is true that, with regard to certain rights, a court can infer the necessary degree of prejudice, this is not uniformly so. Where an accused alleges a violation of ss. 7 and 11(d) of the Charter, he will often have to demonstrate harm to his interests before a breach can be established. This is so because ss. 7 and 11(d) encompass extremely broad and multifaceted concerns, and not every action by the state will automatically trigger a violation. To demonstrate that a breach has actually occurred often demands a finding and measuring of the prejudice suffered. Given the nature of the action which is being challenged in the present case -- the actual pursuing of the prosecution -- it seems quite appropriate to require a demonstration of a real likelihood of prejudice. There are ample legal and policy reasons for placing this onus upon the accused. The burden is not an unmanageable one and is consistent with established jurisprudence. For missing evidence to cause a violation of the Charter, therefore, the accused must demonstrate upon a balance of probabilities that the absence of the evidence denies him a fair trial. For this to happen, there must be a real likelihood of prejudice to the right to full answer and defence, in that the evidence if available would have been more likely than not to assist the accused. It is not proper to state that a Charter right has been violated and that a fair trial cannot be had based on pure speculation.

In this case, the trial judge erred in not properly considering whether or not the accused had actually suffered a violation of his Charter rights by measuring the prejudice caused by the absence of the impugned material. Any loss was no more than a mere speculative risk to the accused's rights. Furthermore, if a proper inquiry into the need for the documents had been held, these notes would not even have met the standard for production to the trial judge set out in O'Connor since there is no basis to conclude that they were "likely relevant", aside from the bare assertion of the defence that the material could somehow have been used to cross-examine the complainant. If this lower standard is not met, the more difficult onus of showing prejudice to the accused's fair trial interest will also not be satisfied. The defence's request for production amounted to no more than a fishing expedition in the hopes of uncovering a prior inconsistent statement. Despite the finding of the trial judge, nothing on the record suggests that there was any discussion between the complainant and the social worker about the actual details of the events themselves. More importantly, the defence never asked a question about the details of the conversations to the complainant -- the one person who could have answered whether they were relevant or not. While there was some evidence indicating that the complainant spoke of the offence, this is a long way from saying that there were details given which could have impacted upon her credibility on a material issue if she were to be cross-examined. Finally, it should not be inferred from the sheer length of the conversations between the complainant and the social worker that there were notes made which could have been of assistance.

Since the notes were not "likely relevant", to accept the trial judge's finding that there was undoubtedly prejudice occasioned by their loss would involve a major "leap of logic". Moreover, these notes were merely a summary, and not a detailed recounting of the interview, and it is highly likely that anything which did appear inconsistent would have been of such low value given the circumstances that the prejudice from allowing the complainant to be cross-examined upon them would have outweighed any potential probative value. Even if the defence could have cross-examined the complainant on the destroyed notes, or laid a foundation for such cross-examination, their absence does not demonstrate prejudice in the context of this case. The defence had no shortage of material upon which to test the complainant's credibility and there is no indication that the notes made at the centre would have been materially different from the two detailed statements given to the police. In addition, the complainant was subject to cross-examination at the preliminary inquiry, in which the defence probed deeply into the details of the alleged offence. In light of the multitude of evidence which was available to the accused, it is purely speculative to suggest that anything the complainant said to the social worker may have been materially inconsistent, and even if it was, that it was not duplicated by what was available to the defence. The accused did not demonstrate a real likelihood of prejudice to his ability to make full answer and defence and, therefore, there was no breach of his rights in this regard.

Before coming to a concrete assessment of the appropriate remedy in a case where missing evidence is shown to affect the accused's right to full answer and defence, the trial judge must consider all the evidence and the assessment must be done in its proper context. A stay of proceedings should continue to be a remedy of last resort, and should come into play only in the "clearest of cases" where the prejudice suffered is irreparable, and no other remedy will suffice. The key factor in assessing whether other remedies are possible will be an examination of how the evidence could have potentially impacted upon the Crown's case.

The centre's conduct was not an abuse of process by virtue of being an affront to the judicial system. First, this "residual category" of abuse of process focuses on the motives and conduct of the prosecution, not on the motives of third parties. The question is whether the prosecution undermines the moral integrity of the system. The conduct of a third party cannot, unless it affects the fairness of the trial, disentitle the Crown to proceed with a case which it believes in good faith to be suitable for prosecution. Here, whatever the motives of the centre, the Crown was not abusing the court's process. The suggestion that the centre can be considered an arm of the Attorney General, or even a government agency, because it receives funding from the government and must follow certain guidelines in the process, cannot be seriously entertained. Second, even if third parties' conduct were relevant, the centre's conduct was not such an affront to the judicial system that it could be characterized as an abuse of process. The centre was not acting out of generalized animus against persons accused of sexual assault or at the instigation of the Crown. Rather, the centre was implementing a general policy designed to protect its clients' privacy. It was also under no obligation to create or maintain records. To suggest that a court should be able to enforce an obligation maintenance to property which might one day be needed by the courts is a hefty burden. The procedure set out in O'Connor does not impose a special obligation on therapists and counsellors to create or retain records.

R. v. Delaronde [1997] 1 S.C.R. 213: -- Right to be informed without unreasonable delay of specific offence

1997: January 30.

Present: Lamer C.J. and La Forest, L'Heureux-Dubé, Sopinka, Gonthier, Cory, McLachlin, Iacobucci and Major JJ.

ON APPEAL FROM THE COURT OF APPEAL FOR QUEBEC

Constitutional law -- Charter of Rights -- Right to be informed without unreasonable delay of specific offence -- Twenty-month interval between issuance of arrest warrant and actual arrest -- No proof of prejudice to accused from delay in being informed of offence -- Trial judge erred in ordering stay of proceedings.
The judgment of the Court was delivered orally by

1THE CHIEF JUSTICE -- For the reasons of Otis J.A. of the Quebec Court of Appeal, [1996] R.J.Q. 591, the appeal is dismissed.

The following addendum by Lamer C.J. was delivered on February 27, 1997

1 THE CHIEF JUSTICE -- The Court's decision in this appeal was rendered at the hearing. I would like to write a short addendum to the brief reasons for the decision on a subject that, while not at issue, was discussed before this Court and might be raised in another case involving the right guaranteed by s. 11(a) of the Canadian Charter of Rights and Freedoms. The purpose of my addendum is to leave open the possibility of finding an infringement of s. 11(a) of the Charter for prejudice other than that resulting from a breach of the right to make full answer and defence, thus making certain remedies available under s. 24(1) of the Charter.

2 The Court concurred with the Court of Appeal's decision ([1996] R.J.Q. 591) in the present case. While I am in complete agreement with that decision, I wish to add a comment to Otis J.A.'s decision in order to ensure that a person alleging an infringement of his or her right protected by s. 11(a) of the Charter on the basis of economic prejudice will not be limited in the choice of remedies under s. 24(1). I point out that Mr. Delaronde's claim for a s. 24(1) remedy was based exclusively on a breach of his right to a fair trial.

3 Otis J.A. held that the sole purpose of s. 11(a) of the Charter is to protect the right of a person charged with an offence to a fair trial. On the basis of her reasoning, persons charged with an offence who fail to show that their ability to prepare a defence has been prejudiced as a result of the length of the delay in informing them of the specific offence will be denied a remedy under s. 24(1) of the Charter. However, I believe that apart from any breach of the right to a fair trial, a person charged with an offence could rely on an infringement of his or her s. 11(a) right where economic prejudice is proven. With respect, I do not think an infringement of s. 11(a) of the Charter is limited solely to a breach of the right to a fair trial. Accused persons have the right to be informed rapidly of the charges against them so that they can make important decisions relating to, among other things, their professional or family life. If such decisions lead to economic prejudice as a direct result of unreasonable delay in informing them of the specific offence with which they are charged, it should be open to them to rely on the infringement of the right protected by s. 11(a) of the Charter and to apply to the appropriate court for a remedy under s. 24(1).

4 I offer two examples to explain how prejudice other than that resulting from a breach of the right to a fair trial might lead to an infringement of the right guaranteed by s. 11(a) of the Charter. First, a person who, unaware that an information was laid against him some time ago, decides to invest all his savings to buy a convenience store that he intends to manage with his wife could sustain considerable financial damage if required to be absent to stand trial and even serve a prison sentence. Such a person might argue that had he been informed sooner, within a reasonable time, of the information laid against him, he would never have decided to invest all his money in this small business which could not survive without his active participation. He might also argue that he had not planned for the additional cost of having to hire a temporary employee for the duration of his trial and his time in prison, if any, to do his share of work in running his store. Second, a person who decides not to renew a legal expenses insurance policy, which guaranteed her the services of a lawyer at a lower cost, because she is unaware that charges have been laid against her might very well seek a remedy under s. 24(1) of the Charter. It would be possible to establish a causal link between the prejudice resulting from that decision and the fact that she was not informed within a reasonable time of the specific offence with which she was charged.

5 In writing this addendum, I wished to present my view that the remedies available under s. 24(1) of the Charter for an infringement of the right guaranteed by s. 11(a) should not be limited to prejudice resulting from a breach of the right to a fair trial. Having charges pending against one can affect decisions one must make in one's life that are unrelated to the preparation of a defence.

R. v. Latimer [1997] 1 S.C.R. 217 Detention or imprisonment -- de facto arrest -- Whether accused's detention arbitrary. Right to be informed of reasons for detention. Right to counsel.

1996: November 27; 1997: February 6.

Present: Lamer C.J. and La Forest, L'Heureux-Dubé, Sopinka, Gonthier, Cory, McLachlin, Iacobucci and Major JJ.

ON APPEAL FROM THE COURT OF APPEAL FOR SASKATCHEWAN

Constitutional law -- Charter of Rights -- Detention or imprisonment -- Accused detained for questioning by police following death of his severely disabled daughter -- Whether accused under de facto arrest -- Whether accused's detention arbitrary -- Canadian Charter of Rights and Freedoms, s. 9.
Constitutional law -- Charter of Rights -- Right to be informed of reasons for detention -- Accused detained for questioning by police following death of his severely disabled daughter -- Whether failure to inform accused that he had been "arrested" and could be charged with murder infringed his right to be informed of reasons for detention -- Canadian Charter of Rights and Freedoms, s. 10(a).
Constitutional law -- Charter of Rights -- Right to counsel -- Accused detained for questioning by police following death of his severely disabled daughter -- Whether police adequately informed accused of means to access available duty counsel services -- Canadian Charter of Rights and Freedoms, s. 10(b).
Criminal law -- Trial -- Jury -- Accused convicted of second degree murder after confessing to killing his severely disabled daughter -- Whether Crown counsel's interference with prospective jurors warrants new trial.
The accused was the father of T, a severely disabled child who suffered from extreme cerebral palsy and was quadriplegic. As a result of her physical condition, T was largely immobile and bedridden, and was physically unable to take care of herself. Her family provided her with constant care. T was in constant pain, and despite the administration of medication, experienced five or six seizures a day. T died while in the care of the accused, who advised the RCMP by telephone that she had passed away in her sleep. An autopsy found signs consistent with poisoning, and tests then indicated that T's blood was saturated with carbon monoxide. The RCMP began to treat the matter as a homicide investigation. Two officers went to the accused's farm, where one of them told the accused that what he was about to say had "very serious consequences". The accused was told that he was being detained for investigation into the death of his daughter. He was informed of his right to retain and instruct counsel without delay, of the availability of Legal Aid duty counsel, and of his right to remain silent. The accused was then taken to the police station, where he was interviewed after being again warned that this was a serious matter and reminded of his right to counsel and to remain silent. There was a phone sitting in front of him, with a telephone number on it for Legal Aid. The accused made a full confession. After receiving a further reminder about the right to counsel and the right to silence, the accused then made a written statement. That afternoon, the accused returned with the officers to his farm, where he pointed out the equipment he claimed to have used to end his daughter's life. The tour of the farm was videotaped. During his trial by jury, the accused alleged that he had not been properly informed of the availability of Legal Aid duty counsel in the manner mandated in this Court's judgment in Bartle, which he argued entitled him to be advised of a toll-free number by which free legal advice could be accessed, irrespective of financial need. The trial judge found that the accused was adequately informed of his right to counsel. The accused was convicted of second degree murder and given the mandatory sentence of life imprisonment without eligibility for parole for ten years. The Court of Appeal dismissed his appeal.

Subsequent to the Court of Appeal's judgment, the parties jointly adduced fresh evidence before this Court which demonstrates that Crown counsel at trial had interfered with the jury. The affidavit indicates that trial counsel for the Crown and an RCMP officer prepared a questionnaire asking prospective jurors for their views on a number of issues. This questionnaire was administered by RCMP officers to 30 of the 198 prospective jurors and also led to some unrecorded discussions with prospective jurors, which went beyond the exact questions posed in the questionnaire. At no time did Crown counsel at trial disclose the direct contact with prospective jurors to the trial judge, the defence, or the Sheriff. Of the 30 prospective jurors who were administered the questionnaire, five served on the jury which convicted the accused.

Held: The appeal should be allowed and a new trial ordered.

The accused's detention was not arbitrary. Notwithstanding what their intention may have been, the RCMP officers who attended at the farm put the accused under de facto arrest. A de facto arrest occurred through the use of words that conveyed clearly that the accused was under arrest, the conduct of the officers, and the accused's submission to the officers' authority. Moreover, on the facts of this case, that de facto arrest was entirely lawful because it was based on reasonable and probable grounds that the accused had taken his daughter's life. Those grounds included the carbon monoxide in T's blood, strongly suggesting that she had been poisoned; the fact that it was extremely unlikely that T's death had been accidental; the fact that, because of T's physical condition, her death could not have been suicide; and the fact that the accused had both opportunity and motive. A de facto arrest which is lawful cannot be an arbitrary detention for the purposes of s. 9.

The failure to inform the accused that he had been "arrested" and that he could be charged with murder does not violate s. 10(a) of the Charter. The purpose of the section, which provides the right to be informed promptly of the reasons for one's arrest or detention, is to ensure that a person understands generally the jeopardy in which he or she finds himself or herself. The Charter lays down this requirement for two reasons: first, because it would be a gross interference with individual liberty for persons to have to submit to arrest without knowing the reasons for that arrest, and second, because it would be difficult to exercise the right to counsel protected by s. 10(b) in a meaningful way if one were not aware of the extent of one's jeopardy. On the facts of this case, the trial judge was right in finding that the accused understood the basis for his apprehension by the police and hence the extent of his jeopardy. He knew that his daughter had died, and that he was being detained for investigation into that death. The arresting constable prefaced his comments by stating that what he was about to say had very serious consequences. The accused was informed of the right to counsel and the right to silence, and was told he could not go into his own house by himself to change his clothes. It is clear that the accused knew that he was in an extremely grave situation as regards his daughter's death, and that s. 10(a) cannot be said to have been violated.

The RCMP officers adequately informed the accused of the means to access available duty counsel services as is required by s. 10(b) of the Charter, as interpreted in Bartle. Bartle stands for the proposition that s. 10(b) encompasses the right to be informed of the means to access those duty counsel services which are available at the time of arrest. According to the evidence before this Court, toll-free access to duty counsel in Saskatchewan was offered only outside normal office hours. Since the accused was arrested during normal office hours, no toll-free service was available to him, and the RCMP therefore did not breach the informational component of s. 10(b) by failing to inform the accused of the existence of a toll-free number. Furthermore, the information that was provided to the accused adequately apprised him of the means to contact the duty counsel service which was available at the local Legal Aid Office. The accused was informed of that duty counsel service on two occasions -- when he was arrested at his farm, and before the commencement of his interview at the police station. While on neither occasion did the arresting officers verbally give the accused the phone number for the local Legal Aid Office, s. 10(b) did not require them to take that extra step, in the circumstances of this case. Where an individual is detained during regular business hours, and when legal assistance is available through a local telephone number which can easily be found by the person in question, neither the letter nor the spirit of Bartle is breached simply by not providing that individual with the local phone number.

The actions of Crown counsel in interfering with prospective jurors were nothing short of a flagrant abuse of process and interference with the administration of justice. Given the interference with the jury, a new trial must be ordered, as conceded by the Crown.

R. v. Leipert [1997] 1 S.C.R. 281: -- Police-informer privilege

ON APPEAL FROM THE COURT OF APPEAL FOR BRITISH COLUMBIA

Criminal law -- Evidence -- Police-informer privilege -- Anonymous informer -- Police investigating accused following Crime Stoppers tip that drugs were being grown in his house -- Tip mentioned in information to obtain warrant to search accused's house -- Search resulting in accused being charged with drug offences --Crown refusing accused's request to produce tip sheet on ground of informer privilege -- Whether trial judge erred in ordering production of edited tip sheet.
Criminal law -- Evidence -- Police-informer privilege -- Exception --Whether right to disclosure of documents in Crown's possession and Charter right to make full answer and defence creating new exception to informer privilege rule. 
Criminal law -- Search and seizure -- Validity of search warrant -- Police investigating accused following Crime Stoppers tip that drugs were being grown in his house -- Tip mentioned in information to obtain warrant to search accused's house -- Search resulting in accused being charged with drug offences -- Crown refusing accused's request to produce tip sheet on ground of informer privilege -- Whether Crown entitled to sustain validity of search warrant without reference to tip in absence of defence consent -- Whether accused entitled to disclosure of tip sheet.
The police received a tip from a Crime Stoppers Association that the accused was growing marijuana in his basement. A police officer went to the accused's house accompanied by a sniffer dog on four different occasions. The officer and the dog walked the street in front of the residence and each time the dog indicated the presence of drugs in the house. On one occasion, the officer smelled the aroma of marijuana coming from the house. He also observed that the basement windows were covered and that one window was barred shut. On the basis of these observations, the officer obtained a search warrant. The information filed in support of the application for the warrant also disclosed that the officer had received a Crime Stoppers tip. Following a search of the house, the accused was charged with cultivation of marijuana and possession of marijuana for the purpose of trafficking. At trial, the accused asserted that, pursuant to his right under the Canadian Charter of Rights and Freedoms to make full answer and defence, he was entitled to the Crime Stoppers document reporting the tip. The Crown refused disclosure on the ground of informer privilege. The trial judge viewed the document and attempted to edit out all references to the identity of the informer. He then ordered disclosure. The Crown asked to rely on the warrant without reference to the tip. The trial judge refused this request because the accused did not consent. As a result, the Crown ceased to tender evidence, the defence elected to call no evidence, and the trial judge entered an acquittal. The Court of Appeal reversed the trial judge's decision and ordered a new trial.

Held: The appeal should be dismissed.

Per Lamer C.J. and La Forest, Sopinka, Gonthier, Cory, McLachlin, Iacobucci and Major JJ.: The rule of informer privilege is of such fundamental importance to the workings of a criminal justice system that it cannot be balanced against other interests relating to the administration of justice. Once the privilege has been established, neither the police nor the court possesses discretion to abridge it. The privilege belongs to the Crown, which cannot waive it without the informer's consent. In that sense, the privilege also belongs to the informer. The privilege prevents not only disclosure of the informer's name, but also of any information which might implicitly reveal his identity. In the case of an anonymous informer, it is almost impossible for a court to know what details may reveal his identity.

The informer privilege is subject only to the "innocence at stake" exception. In order to raise this exception, there must be a basis on the evidence for concluding that disclosure of the informer's identity is necessary to demonstrate the innocence of the accused. The accused's right to full disclosure of documents in the Crown's possession in aid of the Charter guarantee of the right to make full answer and defence, as interpreted in Stinchcombe, has not created a new exception to the informer privilege rule. To the extent that rules and privileges stand in the way of an innocent person establishing his innocence, they must yield to the Charter guarantee of a fair trial. By permitting an exception where innocence is at stake, the common law rule of informer privilege does not offend this principle.

Where an accused seeks to establish that a search warrant was not supported by reasonable grounds, he may be entitled to information which may reveal the identity of an informer notwithstanding informer privilege in circumstances where the information is absolutely essential. "Essential" circumstances exist where the accused establishes the "innocence at stake" exception to informer privilege. Thus, absent a basis for concluding that disclosure of the information that may reveal the identity of the informer is necessary to establish the innocence of the accused, the information remains privileged and cannot be produced, whether at the hearing into the reasonableness of the search or at the trial proper.

Anonymous tip sheets should not be edited with a view to disclosing them to the defence unless the accused can bring himself within the innocence at stake exception. To do so runs the risk that the court will deprive the informer of the privilege which belongs to him absolutely, subject only to the "innocence at stake" exception. It also undermines the efficacy of programs such as Crime Stoppers, which depend on guarantees of anonymity to those who volunteer information on crimes. In the case of an anonymous informer, where it is impossible to determine which details of the information provided by the informer will or will not result in that person's identity being revealed, none of those details should be disclosed, unless there is a basis to conclude that the innocence at stake exception applies.

Here, the trial judge erred in editing the tip sheet and in ordering the edited sheet disclosed to the accused. The identity of the anonymous informer was protected by privilege and, given the anonymous nature of the tip, it was impossible to conclude whether the disclosure of details remaining after editing might be sufficient to reveal the identity of the informer to the accused. The informer's privilege required nothing short of total confidentiality in this case. As it was not established that the informer's identity was necessary to establish the innocence of the accused, the privilege continued in place.

The trial judge also erred in declining to allow the Crown to delete the reference to the informer from the material in support of the search warrant. Since the accused has not brought himself within the "innocence at stake" exception, the trial judge should have permitted the Crown to defend the warrant on the material in the information to obtain the warrant with the reference to the Crime Stoppers' tip deleted.

Per L'Heureux-Dubé J.: The details of the informer's tip should not have been disclosed in this case. McLachlin J.'s description of the general principles and procedure to be considered when the defence makes a request to see an anonymous tip is agreed with. However, as it is not strictly necessary, no opinion is expressed regarding the Charter argument and other issues raised in her reasons.

R. v. Stinchcombe 1991] 3 S.C.R. 326: Disclosure to defence -- Witness favourable to accused interviewed by police

1991: May 2; 1991: November 7.

Present: La Forest, L'Heureux-Dubé, Sopinka, Gonthier, Cory, McLachlin and Iacobucci JJ.

ON APPEAL FROM THE COURT OF APPEAL FOR ALBERTA

Criminal law -- Evidence -- Crown's obligation to make disclosure to defence -- Witness favourable to accused interviewed by police -- Crown not calling witness and refusing to produce statements obtained -- Whether Crown obliged to disclose statements.
The accused, a lawyer, was charged with breach of trust, theft and fraud. A former secretary of his was a Crown witness at the preliminary inquiry, where she gave evidence apparently favourable to the defence. After the preliminary inquiry but prior to trial, the witness was interviewed by an RCMP officer and a tape-recorded statement was taken. Later, during the course of the trial, the witness was again interviewed by a police officer and a written statement taken. Defence counsel was informed of the existence but not of the content of the statements. His requests for disclosure were refused. During the trial defence counsel learned conclusively that the witness would not be called by the Crown and sought an order that the witness be called or that the Crown disclose the contents of the statements to the defence. The trial judge dismissed the application. The trial proceeded and the accused was convicted of breach of trust and fraud. Conditional stays were entered with respect to the theft counts. The Court of Appeal affirmed the convictions without giving reasons.

Held: The appeal should be allowed and a new trial ordered.

The Crown has a legal duty to disclose all relevant information to the defence. The fruits of the investigation which are in its possession are not the property of the Crown for use in securing a conviction but the property of the public to be used to ensure that justice is done. The obligation to disclose is subject to a discretion with respect to the withholding of information and to the timing and manner of disclosure. Crown counsel has a duty to respect the rules of privilege and to protect the identity of informers. A discretion must also be exercised with respect to the relevance of information. The Crown's discretion is reviewable by the trial judge, who should be guided by the general principle that information should not be withheld if there is a reasonable possibility that this will impair the right of the accused to make full answer and defence. The absolute withholding of information which is relevant to the defence can only be justified on the basis of the existence of a legal privilege which excludes the information from disclosure. This privilege is reviewable, however, on the ground that it is not a reasonable limit on the right to make full answer and defence in a particular case.

Counsel for the accused must bring to the trial judge's attention at the earliest opportunity any failure of the Crown to comply with its duty to disclose of which counsel becomes aware. This will enable the trial judge to remedy any prejudice to the accused if possible and thus avoid a new trial.

Initial disclosure should occur before the accused is called upon to elect the mode of trial or plead. Subject to the Crown's discretion, all relevant information must be disclosed, both that which the Crown intends to introduce into evidence and that which it does not, and whether the evidence is inculpatory or exculpatory. All statements obtained from persons who have provided relevant information to the authorities should be produced, even if they are not proposed as Crown witnesses. Where statements are not in existence, other information such as notes should be produced. If there are no notes, all information in the prosecution's possession relating to any relevant evidence the person could give should be supplied.

Crown counsel was not justified in refusing disclosure here on the ground that the witness was not worthy of credit: whether the witness is credible is for the trial judge to determine after hearing the evidence. The trial judge ought to have examined the statements. Since the information withheld might have affected the outcome of the trial, the failure to disclose impaired the right to make full answer and defence. There should be a new trial at which the statements are produced.

R. v. O'Connor [1995] 4 S.C.R. 411: -- Whether stay of proceedings appropriate remedy for non-disclosure by Crown of information in its possession

1995: February 1; 1995: December 14.

Present: Lamer C.J. and La Forest, L'Heureux-Dubé, Sopinka, Gonthier, Cory, McLachlin, Iacobucci and Major JJ.

ON APPEAL FROM THE COURT OF APPEAL FOR BRITISH COLUMBIA

Criminal law -- Evidence -- Disclosure -- Accused charged with sexual offences -- Defence counsel obtaining pre-trial order requiring Crown to disclose complainants' entire medical, counselling and school records -- Trial judge ordering stay of proceedings owing to non-disclosure and late disclosure by Crown -- Court of Appeal allowing Crown's appeal and ordering new trial -- Whether stay of proceedings appropriate remedy for non-disclosure by Crown of information in its possession.
Criminal law -- Evidence -- Medical and counselling records -- Procedure to be followed where accused seeks production of records in hands of third parties.
The accused was charged with a number of sexual offences. Defence counsel obtained a pre-trial order requiring that the Crown disclose the complainants' entire medical, counselling and school records and that the complainants authorize production of such records. The Crown applied to a different judge for directions regarding the disclosure order and for the early appointment of a trial judge. After a trial judge had been appointed, the Crown again sought directions regarding the disclosure order. By this time many of the impugned records had come into its possession. The trial judge made it clear that he was to be provided promptly with therapy records relating to all four complainants. The accused later applied for a judicial stay of proceedings based on non-disclosure of several items. Crown counsel submitted that the two Crown prosecutors were handling the case from different cities, and that there were difficulties concerning communication and organization. She asserted that the non-disclosure of some of the medical records was due to inadvertence on her part, and that she had "dreamt" the transcripts of certain interviews had been disclosed. She submitted that uninhibited disclosure of medical and therapeutic records would revictimize the victims, and suggested that the disclosure order exhibited gender bias. The trial judge dismissed the application for a stay, finding that the failure to disclose certain medical records had been an oversight. He noted, however, that the letters written by Crown counsel to the counsellors had unacceptably limited the scope of the disclosure to only those portions of the records which related directly to the incidents involving the accused. This resulted in the full therapy records not being disclosed to the defence until just before the trial. He concluded that while the conduct of the Crown was "disturbing", he did not believe that there was a "grand design" to conceal evidence, nor any "deliberate plan to subvert justice". In light of the difficulties encountered during discovery, Crown counsel then agreed to waive any privilege with respect to the contents of the Crown's file and to prepare a binder in relation to each of the complainants containing all information in the Crown's possession relating to each of them. On the second day of the trial, counsel for the accused made another application for a judicial stay of proceedings based largely on the fact that the Crown was still unable to guarantee to the accused that full disclosure had been made. The trial judge stayed proceedings on all four counts. He noted the constant intervention required by the court to ensure full compliance with the disclosure order and found that the Crown's earlier conduct had created "an aura" that had pervaded and ultimately destroyed the case. The Court of Appeal allowed the Crown's appeal and directed a new trial. This appeal raises the issues of (1) when non-disclosure by the Crown justifies an order that the proceedings be stayed and (2) the appropriate procedure to be followed when an accused seeks production of documents such as medical or therapeutic records that are in the hands of third parties.

Held (Lamer C.J. and Sopinka and Major JJ. dissenting): The appeal should be dismissed.

(1) Stay of Proceedings
Per La Forest, L'Heureux-Dubé, Gonthier and McLachlin JJ.: There is no need to maintain any type of distinction between the common law doctrine of abuse of process and Charter requirements regarding abusive conduct. Where an accused seeks to establish that non-disclosure by the Crown has violated s. 7, he or she must establish that the impugned non-disclosure has, on the balance of probabilities, prejudiced or had an adverse effect on his or her ability to make full answer and defence. Such a determination requires reasonable inquiry into the materiality of the non-disclosed information. Inferences or conclusions about the propriety of the Crown's conduct or intention are not necessarily relevant to whether or not the accused's right to a fair trial is infringed. The focus must be primarily on the effect of the impugned actions on the fairness of the trial. Once a violation is made out, the court must fashion a just and appropriate remedy, pursuant to s. 24(1). Where the adverse impact upon the accused's ability to make full answer and defence is curable by a disclosure order, then such a remedy, combined with an adjournment where necessary to enable defence counsel to review the disclosed information, will generally be appropriate. There may, however, be exceptional situations where, given the advanced state of the proceedings, it is simply not possible to remedy the prejudice. In those "clearest of cases", a stay of proceedings will be appropriate. When choosing a remedy for a non-disclosure that has violated s. 7, the court should also consider whether the Crown's breach of its disclosure obligations has violated fundamental principles underlying the community's sense of decency and fair play and thereby caused prejudice to the integrity of the judicial system. If so, it should be asked whether this prejudice is remediable, having regard to the seriousness of the violation and to the societal and individual interests in obtaining a determination of guilt or innocence.

While the Crown's conduct in this case was shoddy and inappropriate, the non-disclosure cannot be said to have violated the accused's right to full answer and defence. The whole issue of disclosure in this case arose out of the order requiring that the Crown "disclose" records in the hands of third parties and that the complainants authorize production of such records. This order was issued without any form of inquiry into their relevance, let alone a balancing of the privacy rights of the complainants and the accused's right to a fair trial, and was thus wrong. The Crown was ultimately right in trying to protect the interests of justice, and the fact that it did so in such a clumsy way should not result in a stay of proceedings, particularly when no prejudice was demonstrated to the fairness of the accused's trial or to his ability to make full answer and defence. Even had a violation of s. 7 been found, this cannot be said to be one of the "clearest of cases" which would mandate a stay of proceedings.

Per Cory and Iacobucci JJ.: While the actions of Crown counsel originally responsible for the prosecution of this case were extremely high-handed and thoroughly reprehensible, the Crown's misdeeds were not such that, upon a consideration of all the circumstances, the drastic remedy of a stay was merited.

Per Lamer C.J. and Sopinka and Major JJ. (dissenting on this issue): A stay of proceedings was appropriate here. The Crown's conduct impaired the accused's ability to make full answer and defence. The impropriety of the disclosure order if any does not excuse the Crown's failure to comply with it until immediately before the trial. The Crown never took proper action regarding the objections it had. If it could not appeal the order it should have returned to the issuing judge to request variation or rescission. The letters from the Crown prosecutor to the therapists narrowed the scope of the order. As soon as the order was clarified for the therapists, complete records were disclosed, suggesting that had the letters contained an accurate description of the order, compliance would have occurred at a much earlier time. The Crown also breached its general duty to disclose all relevant information. Each time disclosure was made in this case it was the result of the defence having to raise the matter in court. The conduct of the Crown was such that trust was lost, first by the defence, and finally by the trial judge. It is of little consequence that a considerable amount of the non-disclosed material was ultimately released piecemeal to the defence prior to the trial. The effect of continual discovery of more non-disclosed evidence, coupled with the Crown's admission that disclosure was possibly incomplete, created an atmosphere in which the defence's ability to prepare was impaired. The Crown's delay in making disclosure and its inability to assure the trial judge that full disclosure had been made even after commencement of the trial were fatal to the proceedings. The continual breaches by the Crown made a stay the appropriate remedy. Proceedings had become unworkable and unfair. Remedies under s. 24(1) of the Charter are properly in the discretion of the trial judge. This discretion should not be interfered with unless the decision was clearly unreasonable. 
The same breaches of the disclosure order, the general duty of disclosure and the undertaking to disclose files to the defence which impaired the accused's right to make full answer and defence also violated fundamental principles of justice underlying the community's sense of fair play and decency. The trial judge showed admirable tolerance for the behaviour of the Crown but in the end had no choice but to order a stay. When a criminal trial gains notoriety because of the nature of the offence, the parties charged or any other reason, there is an added burden in the paramount interest of ensuring fairness in the process. In this case, the fact that the offences alleged were many years in the past and that the accused had a high profile in the community called for a careful prosecution to ensure fairness and the maintenance of integrity in the process. The conduct of the Crown during the time the trial judge was involved, as well as in the months before his appointment, was negligent, incompetent and unfair. The trial judge was in the best position to observe the conduct of the Crown and its effect on the proceedings. He found that the trial had become so tainted that it violated fundamental principles underlying the community's sense of fair play and decency and that the accused was impaired in his ability to make full answer and defence.

(2) Production of Records in the Possession of the Crown
Per Lamer C.J. and Sopinka J.: The Crown's disclosure obligations established in Stinchcombe are unaffected by the confidential nature of therapeutic records when the records are in the possession of the Crown. The complainant's privacy interests in therapeutic records need not be balanced against the right of the accused to make full answer and defence in the context of disclosure, since concerns relating to privacy or privilege disappear where the documents in question have fallen into the Crown's possession. The complainant's lack of a privacy interest in records that are possessed by the Crown counsels against a finding of privilege in such records. Fairness must require that if the complainant is willing to release this information in order to further the criminal prosecution, then the accused should be entitled to use the information in the preparation of his or her defence. Moreover, any form of privilege may be forced to yield where such a privilege would preclude the accused's right to make full answer and defence. Information in the possession of the Crown which is clearly relevant and important to the ability of the accused to raise a defence must be disclosed to the accused, regardless of any potential claim of privilege that might arise. While the mere existence of therapeutic records is insufficient to establish the relevance of those records to the defence, their relevance must be presumed where the records are in the Crown's possession.

Per Cory and Iacobucci JJ.: The principles set out in the Stinchcombe decision, affirmed in Egger, pertaining to the Crown's duty to disclose must apply to therapeutic records in the Crown's possession, as found by Lamer C.J. and Sopinka J.

Per Major J.: The Crown's disclosure obligations established in Stinchcombe are unaffected by the confidential nature of therapeutic records in its possession, as found by Lamer C.J. and Sopinka J.

Per La Forest, L'Heureux-Dubé, Gonthier and McLachlin JJ.: This appeal does not concern the extent of the Crown's obligation to disclose private records in its possession, or the question whether privacy and equality interests may militate against such disclosure by the Crown. These issues do not arise in this appeal and were not argued before the Court. Any comment on these questions would be strictly obiter.

(3) Production of Records in the Possession of Third Parties
Per Lamer C.J. and Sopinka J.: When the defence seeks information in the hands of a third party (as compared to the state), the onus should be on the accused to satisfy a judge that the information is likely to be relevant. In order to initiate the production procedure, the accused must bring a formal written application supported by an affidavit setting out the specific grounds for production. However, the court should be able, in the interests of justice, to waive the need for a formal application in some cases. In either event, notice must be given to third parties in possession of the documents as well as to those persons who have a privacy interest in the records. The accused must also ensure that the custodian and the records are subpoenaed to ensure their attendance in the court. The initial application for disclosure should be made to the judge seized of the trial, but may be brought before the trial judge prior to the empanelling of the jury, at the same time that other motions are heard. In the disclosure context, the meaning of "relevance" is expressed in terms of whether the information may be useful to the defence. In the context of production, the test of relevance should be higher: the presiding judge must be satisfied that there is a reasonable possibility that the information is logically probative to an issue at trial or the competence of a witness to testify. While "likely relevance" is the appropriate threshold for the first stage of the two-step procedure, it should not be interpreted as an onerous burden upon the accused. A relevance threshold, at this stage, is simply a requirement to prevent the defence from engaging in speculative, fanciful, disruptive, unmeritorious, obstructive and time-consuming requests for production.

Upon their production to the court, the judge should examine the records to determine whether, and to what extent, they should be produced to the accused. In making that determination, the judge must examine and weigh the salutary and deleterious effects of a production order and determine whether a non-production order would constitute a reasonable limit on the ability of the accused to make full answer and defence. In balancing the competing rights in question, the following factors should be considered: (1) the extent to which the record is necessary for the accused to make full answer and defence; (2) the probative value of the record; (3) the nature and extent of the reasonable expectation of privacy vested in the record; (4) whether production of the record would be premised upon any discriminatory belief or bias; and (5) the potential prejudice to the complainant's dignity, privacy or security of the person that would be occasioned by production of the record. The effect on the integrity of the trial process of producing, or failing to produce, the record, having in mind the need to maintain consideration in the outcome, is more appropriately dealt with at the admissibility stage and not in deciding whether the information should be produced. As for society's interest in the reporting of sexual crimes, there are other avenues available to the judge to ensure that production does not frustrate the societal interests that may be implicated by the production of the records to the defence. In applying these factors, it is also appropriate to bear in mind that production of third party records is always available to the Crown provided it can obtain a search warrant.

Per Cory and Iacobucci JJ.: The procedure suggested by Lamer C.J. and Sopinka J. for determining whether records in the possession of third parties are likely to be relevant was agreed with, as were their reasons pertaining to the nature of the onus resting upon the accused and the nature of the balancing process which must be undertaken by the trial judge.

Per Major J.: The substantive law and the procedure recommended by Lamer C.J. and Sopinka J. in obtaining therapeutic records from third persons were agreed with.

Per La Forest, L'Heureux-Dubé and Gonthier JJ. (dissenting on this issue): Private records, or records in which a reasonable expectation of privacy lies, may include medical or therapeutic records, school records, private diaries and social worker activity logs. An order for production of private records held by third parties does not arise as a remedy under s. 24(1) of the Charter since, at the moment of the request for production, the accused's rights under the Charter have not been violated. Nonetheless, when deciding whether to order production of private records, the court must exercise its discretion in a manner that is respectful of Charter values. The constitutional values involved here are the right to full answer and defence, the right to privacy, and the right to equality without discrimination.

Witnesses have a right to privacy in relation to private documents and records which are not part of the Crown's "case to meet" against the accused. They are entitled not to be deprived of their reasonable expectation of privacy except in accordance with the principles of fundamental justice. Since an applicant seeking production of private records from third parties is seeking to invoke the power of the State to violate the privacy rights of other individuals, the applicant must show that the use of the State power to compel production is justified in a free and democratic society. The use of State power to compel production of private records will be justified in a free and democratic society when the following criteria are met: (1) it is shown that the accused cannot obtain the information sought by any other reasonable means; (2) production that infringes privacy must be as limited as reasonably possible to fulfil the right to make full answer and defence; (3) the arguments urging production rest on permissible chains of reasoning, rather than upon discriminatory assumptions and stereotypes; and (4) there is proportionality between the salutary and deleterious effects of production. The measure of proportionality must reflect the extent to which a reasonable expectation of privacy vests in the particular records, on the one hand, and the importance of the issue to which the evidence relates, on the other. Moreover, courts must remain alive to the fact that, in certain cases, the deleterious effects of production may demonstrably include negative effects on the complainant's course of therapy, threatening psychological harm to the individual concerned and thereby resulting in a concomitant deprivation of the individual's security of the person.

The first step for an accused who seeks production of private records held by a third party is to obtain and serve on the third party a subpoena duces tecum. When the subpoena is served, the accused should notify the Crown, the subject of the records, and any other person with an interest in the confidentiality of the records that the accused will ask the trial judge for an order for their production. Then, at the trial, the accused must bring an application supported by appropriate affidavit evidence showing that the records are likely to be relevant either to an issue in the trial or to the competence to testify of the subject of the records. If the records are relevant, the court must balance the salutary and deleterious effects of ordering that the records be produced to determine whether, and to what extent, production should be ordered.

The records at issue here are not within the possession or control of the Crown, do not form part of the Crown's "case to meet", and were created by a third party for a purpose unrelated to the investigation or prosecution of the offence. It cannot be assumed that such records are likely to be relevant, and if the accused is unable to show that they are, then the application for production must be rejected as it amounts to nothing more than a fishing expedition. The burden on an accused to demonstrate likely relevance is a significant one. It would be insufficient for the accused to demand production simply on the basis of a bare, unsupported assertion that the records might impact on "recent complaint" or the "kind of person" the witness is. Similarly, the applicant cannot simply invoke credibility "at large", but must rather provide some basis to show that there is likely to be information in the impugned records which would relate to the complainant's credibility on a particular, material issue at trial. Equally inadequate is a bare, unsupported assertion that a prior inconsistent statement might be revealed, or that the defence wishes to explore the records for "allegations of sexual abuse by other people". Similarly, the mere fact that a witness has a medical or psychiatric record cannot be taken as indicative of the potential unreliability of the evidence. Any suggestion that a particular treatment, therapy, illness, or disability implies unreliability must be informed by cogent evidence, rather than stereotype, myth or prejudice. Finally, it must not be presumed that the mere fact that a witness received treatment or counselling after a sexual assault indicates that the records will contain information that is relevant to the defence. The focus of therapy is vastly different from that of an investigation or other process undertaken for the purposes of the trial. While investigations and witness testimony are oriented toward ascertaining historical truth, therapy generally focuses on exploring the complainant's emotional and psychological responses to certain events, after the alleged assault has taken place.

If the trial judge decides that the records are likely to be relevant, then the analysis proceeds to the second stage, which has two parts. First, the trial judge must balance the salutary and deleterious effects of ordering the production of the records to the court for inspection, having regard to the accused's right to make full answer and defence, and the effect of such production on the privacy and equality rights of the subject of the records. If the judge concludes that production to the court is warranted, he or she should so order. Next, upon their production to the court, the judge should examine the records to determine whether, and to what extent, they should be produced to the accused. Production should only be ordered in respect of those records, or parts of records, that have significant probative value that is not substantially outweighed by the danger of prejudice to the proper administration of justice or by the harm to the privacy rights of the witness or to the privileged relation. The following factors should be considered in this determination: (1) the extent to which the record is necessary for the accused to make full answer and defence; (2) the probative value of the record; (3) the nature and extent of the reasonable expectation of privacy vested in the record; (4) whether production of the record would be premised upon any discriminatory belief or bias; (5) the potential prejudice to the complainant's dignity, privacy or security of the person that would be occasioned by production of the record; (6) the extent to which production of records of this nature would frustrate society's interest in encouraging the reporting of sexual offences and the acquisition of treatment by victims; and (7) the effect on the integrity of the trial process of producing, or failing to produce, the record, having in mind the need to maintain consideration in the outcome. Where a court concludes that production is warranted, it should only be made in the manner and to the extent necessary to achieve that objective.

A preliminary inquiry judge is without jurisdiction to order the production of private records held by third parties. The disclosure order in the present case did not emanate from a preliminary inquiry judge, but was issued in response to a pre-trial application by the defence. Even a superior court judge, however, should not, in advance of the trial, entertain an application for production of private third party records. Such applications should be heard by the judge seized of the trial, rather than a pre-trial judge. In addition, it is desirable for the judge hearing an application for production to have had the benefit of hearing, and pronouncing upon, the defence's earlier applications, so as to minimize the possibility of inconsistency in the treatment of two similar applications. More generally, applications for production of third party records should not be entertained before the commencement of the trial, even by the judge who is seized of the trial. First, the concept of pre-trial applications for production of documents held by third parties is alien to criminal proceedings. Second, if pre-trial applications for production from third parties were permitted, it would invite fishing expeditions, create unnecessary delays, and inconvenience witnesses by requiring them to attend court on multiple occasions. Moreover, a judge is not in a position, before the beginning of the trial, to determine whether the records in question are relevant, much less whether they are admissible, and will be unable to balance effectively the constitutional rights affected by a production order.

Since the right of the accused to a fair trial has not been balanced with the competing rights of the complainant to privacy and to equality without discrimination in this case, a new trial should be ordered.

Per McLachlin J. (dissenting on this issue): L'Heureux-Dubé J.'s reasons were concurred in entirely. The test proposed strikes the appropriate balance between the desire of the accused for complete disclosure from everyone of everything that could conceivably be helpful to his defence, on the one hand, and the constraints imposed by the trial process and privacy interests of third parties who find themselves caught up in the justice system, on the other, all without compromising the constitutional guarantee of a trial which is fundamentally fair. The Charter guarantees not the fairest of all possible trials, but rather a trial which is fundamentally fair. What constitutes a fair trial takes into account not only the perspective of the accused, but the practical limits of the system of justice and the lawful interests of others involved in the process, like complainants and the agencies which assist them in dealing with the trauma they may have suffered. What the law demands is not perfect justice, but fundamentally fair justice.

R. v. La [1997] 2 S.C.R. 680: Failure to disclose -- Evidence inadvertently lost

Present: Lamer C.J. and La Forest, L'Heureux-Dubé, Sopinka, Gonthier, Cory, McLachlin, Iacobucci and Major JJ.

ON APPEAL FROM THE COURT OF APPEAL FOR ALBERTA

Criminal law -- Evidence -- Duty to disclose -- Evidence inadvertently lost -- Whether Crown relieved of duty to disclose.
Constitutional law -- Charter of Rights -- Principles of fundamental justice (s. 7) -- Failure to disclose -- Evidence inadvertently lost -- Whether breach of s. 7 of Charter -- Canadian Charter of Rights and Freedoms, ss. 7, 24(1). 
The police found the complainant, a thirteen-year-old runaway they were looking for, in a vehicle driven by a man known to them as a pimp. The driver was later charged with sexual assault. One of complainant's conversations was taped at police headquarters in preparation for a secure treatment application and only notes of her date of birth, address and phone numbers were made. The taped conversation was not for any criminal investigation; indeed, the investigation into the accused's activities had not yet started. The constable turned over his report and the written statements, but not the tape of the initial interview, to vice unit detectives for them to investigate the complaints of prostitution and sexual assault. The vice unit detectives spoke with the complainant and that interview was recorded and transcribed. By the time of the preliminary inquiry, the constable had forgotten about the taped initial conversation with the complainant and, some time between the interview and the trial, he misplaced the tape.

At trial, counsel for the accused successfully applied for a stay of proceedings based on the Crown's failure to disclose the initial tape recording. The Court of Appeal allowed an appeal and ordered a new trial. At issue here was whether the Crown is relieved of the duty of disclosure when it has relevant evidence in its possession but later loses it.

Held: The appeal should be dismissed.

Per Lamer C.J. and Sopinka, Cory, Iacobucci and Major JJ.: The Crown's duty to disclose all relevant information in its possession gives rise to an obligation to preserve relevant evidence. When the prosecution has lost evidence that should have been disclosed, the Crown has a duty to explain what happened to it. If the explanation satisfies the trial judge that the evidence has not been destroyed or lost owing to unacceptable negligence, the duty to disclose has not been breached. The Crown fails to meet its disclosure obligations where it is unable to satisfy the judge and s. 7 of the Charter is accordingly breached. Such a failure may also suggest that an abuse of process has occurred. An accused need not establish abuse of process for the Crown to have failed to meet its s. 7 obligation to disclose.

The court, in determining whether the Crown's explanation is satisfactory, should analyse the circumstances surrounding the loss of the evidence. The main consideration is whether the police or the Crown took reasonable steps to preserve the evidence for disclosure. The relevance that the evidence was perceived to have at the time must be considered; the police cannot be expected to preserve everything on the chance that it will be relevant in the future. In addition, even the loss of relevant evidence will not result in a breach of the duty to disclose if the conduct of the police is reasonable. As the relevance of the evidence increases, so does the degree of care for its preservation that is expected of the police.

Here, the Crown's explanation was satisfactory. The tape recording was not made in the course of the criminal investigation and the police officer did not fail to take reasonable steps to preserve the tape.

No abuse of process occurred. Conduct amounting to abuse of process includes the deliberate destruction of material by the police or other officers of the Crown for the purpose of defeating the Crown's obligation to disclose and, even absent proof of improper motive, an unacceptable degree of negligent conduct.

Even where the Crown has not breached its duty to disclose, the loss of a document may be so prejudicial that it impairs the right of an accused to receive a fair trial. To make out a breach of s. 7 of the Charter on the ground of lost evidence, the accused must establish actual prejudice to his or her right to make full answer and defence.

The appropriateness of a stay of proceedings depends upon the effect of the conduct amounting to an abuse of process or other prejudice on the fairness of the trial. This is often best assessed in the context of the trial as it unfolds.

The appellant's right to make full answer and defence was not impaired here. The taped interview was not regarded to be a detailed conversation and was not made for the criminal investigation. More importantly, an alternative source of information was available.

Per La Forest, L'Heureux-Dubé, Gonthier and McLachlin JJ.: The Crown's duty to disclose all relevant and unprivileged material in its possession to the defence is a feature of the common law, in addition to having constitutional underpinnings. Still, the Crown's duty to disclose is not a separate and distinct right under s. 7 of the Charter. While broad and complete disclosure is the rule, not every failure to disclose will necessarily amount to a constitutional violation.

The duty to preserve should not be confused with the Crown's duty to disclose. Where the Crown has turned over all relevant material in its possession to the defence, its duty to disclose is exhausted. Where it becomes known that relevant material once in the possession of the Crown or the police has become unavailable, the Crown must explain the circumstances focussing on why this material was not given to the defence.

Where the Crown fails to disclose or where relevant material is not preserved, the constitutional inquiry must be properly grounded. In that regard, the focus will be twofold: (1) did the failure to disclose have an effect upon the accused's right to make full answer and defence; and (2) did the Crown's conduct violate fundamental principles underlying the community's sense of decency and fair play and cause prejudice to the integrity of the judicial system. Where either of these effects are demonstrated on a balance of probabilities, a violation of s. 7 will have been demonstrated. The trial judge will then be entitled to fashion a remedy pursuant to s. 24(1). This should be done in accordance with the principles laid out in R. v. O'Connor.

R. v. Terry [1996] 2 S.C.R.  207: Applicability of Charter outside Canada's boundaries: Whether failure of foreign police to comply with Canadian law rendering evidence so obtained inadmissible.

Present:  Lamer C.J. and La Forest, L'Heureux-Dubé, Sopinka, Gonthier, Cory, McLachlin, Iacobucci and Major JJ.

ON APPEAL FROM THE COURT OF APPEAL FOR BRITISH COLUMBIA

     Constitutional law -- Charter of Rights -- Applicability of Charter outside Canada's boundaries -- Evidence obtained abroad according to foreign local law -- Foreign law requiring less exacting procedural standard than Charter -- Whether failure of foreign police to comply with Canadian law rendering evidence so obtained inadmissible -- Canadian Charter of Rights and Freedoms, ss. 7, 11(d), 24(2).

     Evidence -- Admissibility -- Poem and dream similar to facts -- Whether or not poem and evidence of dream admissible.

     The accused, who had allegedly fatally stabbed a man, fled to the U.S. where he was arrested by U.S. police on an extradition warrant acting on information from Canadian police. The Canadian police requested the U.S. police to advise the accused of his U.S. rights. Although the U.S. police complied with all American legal requirements they did not comply with the requirement in the Canadian Charter of Rights and Freedoms that a person be advised forthwith upon detention of his or her right to counsel. The statement obtained by the U.S. police and the items that they seized were admitted at trial. The accused was convicted of second degree murder and the conviction was confirmed on appeal. At issue was whether the failure of police officers in another country to conform to the requirements of the Charter rendered the evidence so gathered inadmissible under s. 24(2) of the Charter in a trial in Canada. The admissibility of a dream that the accused had related to witnesses and of an undated poem in his handwriting was also questioned.

     Held: The appeal should be dismissed.

     The U.S. police gathering evidence in the U.S. for the Canadian police were not subject to the Charter. Section 24(2), which applies only if a breach of the Charter is established, accordingly did not apply. Finding the U.S. police subject to and in breach of Canada's Charter when they detained the fugitive under a U.S. warrant would run counter to the settled rule that a state is only competent to enforce its laws within its own territorial boundaries. Indeed, this general rule is particularly true of the legal procedures enacted to enforce it. Under bilateral mutual legal assistance treaties the actions requested of the assisting state are undertaken in accordance with its own laws. The practice of cooperation between police of different countries does not make the law of one country applicable in the other country.

     Considerations of fairness do not demand a remedy under s. 24(2) of the Charter. Section 24(2) is not an independent source of Charter rights. The Court cannot extend the Charter's ambit, in the name of fairness, to include as a "constructive" breach conduct not governed by it. It is not unfair to treat evidence gathered abroad differently from evidence gathered in Canada. People should reasonably expect to be governed by the laws of the state in which they are found. Travellers abroad are nevertheless not without a remedy for abuse in the course of foreign evidence-gathering. Provisions such as the s. 11(d) right to a fair trial and the s. 7 right not to be deprived of liberty except in accordance with the principles of fundamental justice may apply.

     Foreign police gathering evidence for Canadian police should not, as a matter of policy, be required to conform to the Charter. Evidence gathering abroad occurred not because of any attempt to circumvent the Charter but because of the accused's decision to go abroad. High standards are to be encouraged by the Canadian police of the foreign police to avoid the possibility of the evidence being excluded or a stay being entered. Finally, any attempt to bind foreign police by Canadian law would be impossible to regulate.

     It was not necessary to decide whether the U.S. police were acting as agents of the Canadian police. The probative value of the poem on the ultimate issue was not great, given that its connection to the known events was tenuous, but its prejudicial effect was

considerable. It was nevertheless admissible as a link in the chain of inferences tending to establish guilt. Evidence relating to accused's dream too was admissible as part of the narrative of the accused's conduct after the crime. It was never suggested that the jury should treat the dream as an admission of the accused's guilt. Concerns about this evidence were alleviated by the careful instruction the jury received. 

Dersch v. Canada (Attorney General) [1990] 2 S.C.R. 1505: Interception of private communications -- Whether accused must show prima facie misconduct by applicant before being able to inspect affidavit filed in support of wiretap authorization.


Present: Beetz, McIntyre, Lamer, Wilson, Le Dain, La Forest and L'Heureux-Dubé JJ.

Re-hearing: 1989: October 2; 1990: November 22.

Present: Dickson C.J. and Lamer C.J. and La Forest, L'Heureux-Dubé, Sopinka, Gonthier and McLachlin JJ.

ON APPEAL FROM THE COURT OF APPEAL FOR BRITISH COLUMBIA

Criminal law -- Interception of private communications -- Access to sealed packet -- Whether accused must show prima facie misconduct by applicant before being able to inspect affidavit filed in support of wiretap authorization -- Criminal Code, R.S.C. 1970, c. C-34, s. 178.14 -- Canadian Charter of Rights and Freedoms, ss. 7, 8.

Appellants were charged with various drug trafficking offences. The evidence against them was obtained partly from wiretaps. They were granted access to the sealed packets containing the affidavits used to obtain the wiretap authorizations, but the provincial superior court ruled that the packets should not have been released when the appellants had not shown prima facie misconduct by the applicants for the authorizations. The Court of Appeal affirmed this decision.

Held: The appeal should be allowed.

Per Dickson C.J. and Lamer C.J. and La Forest, Sopinka and Gonthier JJ.: Prima facie misconduct is not required to be shown by an accused who seeks access to the documents relating to an application for a wiretap authorization. The assertion that the admission of the evidence is challenged and that access is required in order to permit full answer and defence to be made is sufficient.

Under s. 178.14(1)(a)(ii) of the Criminal Code, the sealed packet is to be opened only on the order of a judge. The fact that Parliament relies on judicial discretion does not disclose an intention to deny the accused disclosure, but rather indicates that the judge must carefully and thoroughly exercise his discretion taking into account all the interests involved. A series of pre-Charter cases read in certain very restrictive criteria, but the right to make full answer and defence requires disclosure to an accused, since without the information contained in the packet he may not be able to establish that the interception was unlawfully made and thus inadmissible, or unreasonably made and thus in contravention of s. 8 of the Canadian Charter of Rights and Freedoms. The judge still has a discretion but, in the case of an accused, it would not be judicially exercised in conformity with the Charter right unless the application is granted.

Here, the authorization is spent, and the concern with respect to disclosure of police informers and techniques will be addressed by the trial judge in determining the degree to which editing is required. If dissatisfied with the editing, the Crown always has the option of withdrawing tender of the evidence.

Per L'Heureux-Dubé and McLachlin JJ.: The question of whether the packet should be opened is a matter within the discretion of the judge hearing the application, who must balance the interests of the accused in the protection of privacy and a fair trial, including the right to make full answer and defence, with the public interest in the administration of justice. Given the importance of the accused's right to make full answer and defence, the balance will generally fall in favour of opening the packet, subject to editing and special concerns for the administration of justice which may arise in particular cases. Here there is nothing to suggest that the balance mandates any other conclusion than the issuing judge's decision to open the packet.

R. v. S. (R.J.) [1995] 1 S.C.R. 451: Self-incrimination -- Right to silence -- Whether accused separately charged with offence compellable as witness in criminal trial of another accused charged with same offence

Present:  Lamer C.J. and La Forest, L'Heureux-Dubé, Sopinka, Gonthier, Cory, McLachlin, Iacobucci and Major JJ.

ON APPEAL FROM THE COURT OF APPEAL FOR ONTARIO

     Constitutional law -- Charter of Rights -- Fundamental justice -- Self-incrimination -- Right to silence -- Whether accused separately charged with offence compellable as witness in criminal trial of another accused charged with same offence -- Whether compellability in such circumstances violates principles of fundamental justice -- Whether s. 5 of Canada Evidence Act constitutional -- Canadian Charter of Rights and Freedoms, ss. 7, 11(c), 13, 24(2) -- Canada Evidence Act, R.S.C., 1985, c. C-5, s. 5.

     S was charged with break, enter, and theft. M was separately charged with the same offence. The charges against the two young offenders were laid separately because of an administrative procedure applicable at the youth court. The Crown subpoenaed M as its main witness at S's trial but, following an application by M's counsel, the trial judge quashed the subpoena on the ground that to compel M's testimony would violate s. 7 of the Canadian Charter of Rights and Freedoms. The trial judge found that, in the circumstances, M had an absolute right to silence which made him non-compellable. The Crown proceeded with the trial against S and called the owner of the stolen property and the investigating officer who had received the property from S and placed it in the charge of the property officer. The Crown did not call the property officer and, at the close of the Crown's case, defence counsel argued that failure to call the property officer constituted a break in the continuity of the evidence. In response, the Crown asked the trial judge to dismiss the charges against S on the basis that the charges had not been proven beyond a reasonable doubt. The trial judge dismissed the charges and, subsequently, the charges against M were stayed. The Crown appealed the acquittal on the ground that the trial judge erred in quashing M's subpoena. The Court of Appeal allowed the appeal and ordered a new trial.

     Held: The appeal should be dismissed.

     Per La Forest, Cory, Iacobucci and Major JJ.: There is in Canada a principle against self-incrimination which is part of fundamental justice. The policy justification for the principle, at common law and in the Charter, rests upon the idea that the Crown must establish a "case to meet". The principle, however, is not absolute and may reflect different rules in different contexts. It also has the capacity to introduce new rules to benefit the overall system.

     On the facts of this case, M was properly compellable at S's trial and the trial judge erred in quashing the subpoena. While a statutory compulsion to testify engages the liberty interest of s. 7, M's liberty interest is affected in accordance with the principles of fundamental justice. Fundamental justice is satisfied because neither M's testimony, nor a limited class of evidence derived from his testimony, can later be used to incriminate him in other proceedings (save for proceedings in respect of perjury or for the giving of contradictory evidence).

     The similarity between the structure of ss. 11(c) and 13 of the Charter, and the statutory approach apparent in s. 5 of the Canada Evidence Act, demonstrate an obvious attempt to enact in constitutional form the same structural protection against self-incrimination for witnesses which existed historically. The protection envisioned involves a general rule of witness compellability, coupled with an evidentiary immunity. Although care must be taken to guard against defining the principles of fundamental justice in overreliance upon a legislative position, even a position of long standing, to contend that s. 7 of the Charter demands a testimonial privilege for all witnesses is to suggest that the framers of our Constitution misunderstood the nature of s. 5 of the Canada Evidence Act and forgot to include a provision in the Charter comparable to the Fifth Amendment of the American Constitution. Such a proposition is unacceptable.

     Further, for s. 7 purposes, there is no need for an exemption to the general compellability rule which is based upon the status of the person whose evidence is

sought to be compelled. The possibility that a proceeding not instituted for the purpose of obtaining self-conscriptive evidence will nonetheless have that effect is a problem which confronts every witness who is compellable and who must answer questions pursuant to s. 5 of the Canada Evidence Act. The Charter protections against self-incrimination should not vary with individual status. The Charter's structure, however, cannot be invoked to condone all types of inquisition and one must focus on the purpose, or character, of proceedings at which testimony is sought to be compelled as a way to confine the reach of a general compellability rule. An objection must be lodged against proceedings which are justified by a self-incriminatory purpose. Here, although S's trial might be considered an inquiry in relation to M as witness, the inquiry is of the sort permitted by our law. The search for truth in a criminal trial against a named accused has

an obvious social utility, and the truth-seeking goal operates to limit effectively the scope of the proceedings in terms of the "inquiry effect". The laws of relevancy would preclude the random examination of individuals within a criminal trial.

     While in Hebert the recognition of a residual role for s. 7 gave effect to the Charter as a coherent system, to use s. 7 as the repository for an absolute right to silence or for the common law witness privilege would do violence to that system since it would become difficult to account for the existence of s. 13 of the Charter.

     Section 13, however, does not exclusively define the scope of the available evidentiary immunity. The principle against self-incrimination also finds recognition

under s. 24(2) of the Charter and a review of the principles developed under that section discloses a need for a partial derivative use immunity under s. 7 of the Charter. Derivative evidence which could not have been obtained, or the significance of which could not have been appreciated, but for the testimony of a witness ought generally to be excluded under s. 7 in the interests of trial fairness. Such evidence, although not created by the accused and thus not self-incriminatory by definition, is self-incriminatory nonetheless because the evidence could not otherwise have become part of the Crown's case. To this extent, the witness must be protected against assisting the Crown in creating a case to meet.

     The test for exclusion of derivative evidence involves the question whether the evidence could have been obtained but for the witness's testimony and requires an

inquiry into logical probabilities, not mere possibilities. The important consideration is whether the evidence, practically speaking, could have been located. Logic must be applied to the facts of each case, not to the mere fact of independent existence. There should be no automatic rule of exclusion in respect of any derivative evidence. Its exclusion ought to be governed by the trial judge's discretion. The exercise of the trial judge's discretion will depend upon the probative effect of the evidence balanced against the prejudice caused to the accused by its admission. The burden is on the accused to demonstrate that the proposed evidence is derivative evidence deserving of a limited immunity protection.

     In the context of S's criminal trial, M's testimony is therefore compellable under the general rule applicable to all witnesses, and the principle against self-incrimination is satisfied if M receives the simple use immunity provided by s. 13 of the Charter, together with a residual derivative use immunity in respect of evidence which could not have been obtained but for his compelled testimony. This residual immunity will be given recognition by the trial judge through the exercise of a discretion, but exclusion will be the likely result because the self-incrimination principle demands the preservation of trial fairness.

     Section 5 of the Canada Evidence Act does not infringe s. 7 of the Charter. Section 5(1) of the Act abolishes the common law privilege against self-incrimination, with the result that a compellable witness must answer questions posed, and s. 5(2) offers such a witness protection in the form of an immunity. Neither subsection purports to make evidence of any kind necessarily admissible at a subsequent proceeding. Thus, nothing in s. 5 offends the requirement for a partial derivative use immunity under s. 7.

     This Court had jurisdiction to consider this appeal since S could properly raise a question of law based upon M's compellability as a witness. The question associated with M's rights and privileges was initially raised by the Crown in the Court of Appeal, and it would ill comport with our system of law to suppose that S had no right to respond. An appeal to this Court is simply an extension of S's response.

     The Court of Appeal did not err in ordering a new trial pursuant to s. 686(4)(b)(i) of the Criminal Code. The Crown did not concede the continuity problem and only made a general concession to the effect that its case did not meet the criminal standard of proof. Irrespective of the Crown's effort to link S to the offence by focusing on his alleged possession of certain property, the Crown had also planned to link him to the offence by offering M's eyewitness evidence. The Court of Appeal was correct to order a new trial in these circumstances, since it cannot be said that the verdict would necessarily have been the same if M had testified.

     Per Lamer C.J.: Iacobucci J.'s comments concerning the status of the principle against self-incrimination as a principle of fundamental justice were agreed with and his conclusions regarding the availability of derivative evidence immunity as a means of realizing this principle were generally agreed with. In certain circumstances, however, s. 7 of the Charter will provide additional protection beyond evidentiary immunity in order to safeguard adequately the right of individuals not to be compelled to incriminate themselves and will mandate exceptions to the general rule that the state is entitled to every person's evidence. The right of an accused not to be forced into assisting in his own prosecution is perhaps the most important principle in criminal law and the principles of fundamental justice require that courts retain the discretion to exempt witnesses from being compelled to testify, in appropriate circumstances. The person claiming the exemption has the burden of satisfying the judge that in all the circumstances the prejudice to his interests overbears the necessity of obtaining the evidence. The factors suggested by Sopinka J. will ordinarily need to be considered by the judge exercising this discretion. Here, the trial judge erred in quashing the subpoena against M on the basis of an absolute right to silence.

     Iacobucci J.'s conclusions on the other issues arising in this case were agreed with.

     Per Sopinka and McLachlin JJ.: The question in this case is whether, under the principles of fundamental justice, a co-accused can be compelled as a witness. This question can be resolved in each case by balancing the principle that the state is entitled to every person's evidence and the principle that an accused is entitled to remain silent. This, generally, is the approach which accords with the common law and therefore, if carried into s. 7 of the Charter, is the relevant principle of fundamental justice. If not included in s. 7, it remains a principle of the common law.

     It would be consistent with the development of the common law and the principles of fundamental justice to allow the court to make an exception to the general right of the state to every person's evidence when the right of the accused to remain silent is seen to outweigh the necessity of having that evidence. This exception would recognize the anomaly of the systematic compulsion of persons accused of crime to testify in other proceedings while, at the same time, they are entitled to remain silent if interrogated by the police before their trial and are granted absolute immunity from testifying during their trial. The absence of such an exception would undermine these rights if not rendering them illusory. This approach accepts the basic tenets of the applicable common law principles but with a flexible, principled approach to the exceptions to a common law rule. Further, this approach does not affect the operation of s. 5 of the Canada Evidence Act, which deals with the right of a witness who is already on the stand. It is also more conducive to the efficient conduct of trials.

     In some cases, the unfairness of compelling a witness to testify will not appear until after that witness has given evidence. In such circumstances, the person so compelled should not be precluded from seeking a remedy at the trial stage in proceedings against that person.

     A person charged may thus have a right to an exception from the principle that the state is entitled to every person's evidence. The person claiming the exception must assert the right before his testimony is taken and has the burden of satisfying the judge that in all the circumstances the prejudice to his interests overbears the necessity of obtaining the evidence. A person who is for all intents and purposes an accused but has not been formally charged may in some circumstances also claim the exception. In balancing the accused's interest in remaining silent against the Crown's interest in obtaining evidence, the following non-exhaustive factors should be considered in arriving at a decision with respect to compellability: (1) the relative importance of the evidence to the prosecution in respect of which the accused is compelled; (2) whether the evidence can be obtained in some other manner; (3) whether the trial or other disposition of the charge against the accused whose evidence is sought to be compelled could reasonably be held before he is called to testify; (4) the relationship between the proposed questions to the accused witness and the issues in his trial; (5) whether the evidence of the accused witness is likely to disclose defences or other matters which will assist the Crown notwithstanding the application of s. 5(2) of the Canada Evidence Act; and (6) any other prejudice to the accused witness, including the effect of publication of his evidence. Failure to raise the issue of compellability at the appropriate time, or an adverse ruling in that regard, will in some circumstances not preclude the matter being renewed in subsequent proceedings. Here, the trial judge erred in quashing the subpoena against M on the basis of the application of an absolute right to remain silent which made him non-compellable. Since the charge against M has been stayed, however, the issue of his compellability will not arise at S's new trial.

     Per L'Heureux-Dubé and Gonthier JJ.: Common law protections against self-incrimination focus specifically on situations in which the state seeks to rely on

compelled communications -- words or actions that may be communicative in character -- as a means of proving the accused's guilt. The principle is not so broad as to contemplate all self-incriminatory effects. Such a broad vision of the principle against self-incrimination would be inconsistent with many state actions, such as compulsion to submit to a breath sample, fingerprinting, participation in identification line-ups, or compulsion to produce documents, all of which implicate the individual in his own prosecution. There is also no rule at common law that prohibits use by the state of derivative evidence per se. The derivative use immunity approach is an American invention required to deal with the unique language of their Fifth Amendment. Many of the concerns at common law said to be countenanced by the principle against self-incrimination actually relate even more fundamentally to general considerations of fairness, human decency and the integrity of the judicial system. The doctrine of abuse of process has developed as a means to address these concerns directly. The occasional exception to compellability has been recognized to address these concerns indirectly. If exceptions are to be made to the general rule of compellability, then they should develop

along the lines of these underlying principles of fairness rather than out of an imprecise extension of the common law principle against self-incrimination.

     In the Charter, ss. 10(b), 11(c) and 11(d) are evidence that there exists a residual principle against self-incrimination under s. 7. This protection manifests itself

in the form of the "right to silence". A careful examination of ss. 13, 24 and 7 of the Charter, however, reveals that the Charter has not created a broader fundamental principle against self-incrimination than that which existed previously at common law. 

The historical context in which s. 13 of the Charter was introduced suggests strongly that Parliament did not intend to enhance significantly the protections against self-incrimination available under s. 5(2) of the Canada Evidence Act. Had the Charter's drafters intended to depart from the Canadian status quo towards the American model involving derivative use immunity, there would have been material changes in the wording or breadth of s. 13 as compared to s. 5(2). The drafters would not have left such an important change to the indefinite realm of the principles of fundamental justice under s. 7 of the Charter. 

     The Charter did not, under s. 7, actually create any brand new principles of  fundamental justice. The Charter embodies those principles which Canadians

consider fundamental to our system of justice and the principle against self-incrimination has not been radically redefined by the advent of the Charter. Defining "self-incrimination" over-inclusively as arising whenever the state obtains evidence which it could not have obtained "but for" the individual's participation would take the notion of self-incrimination far beyond the communicative character that grounds it at common law. If a principle against self-incrimination under s. 7 of the Charter were to be based on the "but for" test, the admission of evidence obtained through breathalyzers, fingerprinting, searches, or compelled production of documents would be inconsistent with s. 7. Objections made to the constitutionality of such evidence, however, are only recognized under the Charter in so far as they address the manner in which that evidence was obtained. Objections to the fact that such evidence may be gathered, and to the fact that the individual was compelled to assist in its production, are not recognized under the Charter. Both the common law and the Charter draw a fundamental distinction between

incriminating evidence and self-incriminating evidence: the former is evidence which tends to establish the accused's guilt, while the latter is evidence which tends to

establish the accused's guilt by his own admission, or based upon his own communication. The s. 7 principle against self-incrimination that is fundamental to justice requires protection against the use of compelled evidence which tends to establish the accused's guilt on the basis of the latter grounds, but not the former. Since

evidence may not be admitted at trial on the basis of any compelled act which is communicative in character, the substantive fairness of the trial is not prejudiced by

the fact of prior compelled testimony. Any remaining concerns about fairness must therefore relate to the manner by which the derivative evidence was obtained,

and are therefore procedural. Such concerns centre on the integrity of our justice system and on fairness to, and the dignity of, the individual. These concerns are addressed by resort to the notions of fundamental fairness which underlie almost all of the values and principles said to flow from our Charter, and not merely by a broad expansion of the principle against self-incrimination.

     Furthermore, like other provisions of the Charter, s. 7 must be approached purposively. A commitment to purposive interpretation entails a commitment to ensuring that a legal principle is interpreted sufficiently broadly to further the interests it is meant to protect, yet not so broadly as to overshoot them. Ultimately, the principles of fundamental justice require a balancing of societal interests with those of the accused. To strike a balance that would effectively prohibit the state from engaging in otherwise lawful activity, in furtherance of a pressing and substantial state objective, which nonetheless has the effect of conscripting an individual to assist in his own investigation, would stultify law enforcement in our country. Accordingly, the common thread that is truly fundamental to our system of justice cannot be so broad as to extend to all potentially self-incriminatory effects of state action. What is fundamental to justice is that the state not be able to invade the sanctum of the mind for the purpose of incriminating that individual. This fundamental tenet is preserved, in its entirety, by a principle against self-incrimination that is communicative in character. This principle, in turn, is largely embodied in s. 13 of the Charter. To the extent that state compulsion may elicit incriminating communications or communicative behaviour from an individual even though not in the context of formal proceedings, this fundamental protection is rounded out by the recognition of a residual right to silence in s. 7. The right to silence in s. 7 is triggered when an adversarial relationship arises between the individual and the state.

Given the protections that already enure to a witness under s. 13 of the Charter and s. 5 of the Canada Evidence Act, an individual who is compelled as a witness at other proceedings only truly stands in an adversarial position vis-à-vis the state when the state is seeking predominantly to build its case against that witness. This adversarial position can exist even in circumstances where the witness has not yet been charged. As long as the state is pursuing a valid purpose and not seeking predominantly to obtain discovery against the witness, however, the right to silence is not engaged, nor has an adversarial relationship between the compelled witness and the state crystallized.

     Section 24(2) of the Charter is a remedy for a breach of a Charter right. It is neither a substantive right itself nor a principle of fundamental justice. The s. 24(2) jurisprudence elaborates mainly upon what is meant by the phrase "bringing the administration of justice into disrepute" and should not be overly relied upon in order to define a principle of fundamental justice under s. 7. Section 24(2) is not coextensive with s. 7. If the principles of fundamental justice are the bedrock of our legal system, then they must rest on more solid foundations than this Court's most recent jurisprudence governing s. 24(2).

     A witness may be entitled to claim an exception under s. 7 from the principle that the state is entitled to every person's evidence if it is established that the Crown is engaging in fundamentally unfair conduct. Attempts to by-pass the procedural safeguards that are intrinsic to the notions of dignity and individual liberty contained in the Charter and to our conception of fundamental trial fairness are fundamentally unfair conduct that violates the principles of fundamental justice. Fundamentally unfair conduct thus will most frequently occur when the Crown is seeking, as its predominant purpose (rather than incidentally), to build or advance its case against that witness instead of acting in furtherance of those pressing and substantial purposes validly within the jurisdiction of the body compelling the testimony. A witness may not be compelled in a proceeding which is, in essence, an investigation of that witness, rather than a prosecution of an accused. When the state legitimately compels an individual to testify in order to pursue a valid purpose, unfavourable effects flowing from the disclosure of information that may

incriminate or otherwise prejudice that person would not per se contravene the principles of fundamental justice embodied in s. 7, given other existing protections under the Charter. As well, the subsequent acquisition of evidence which may be derivative would not, per se, violate the Charter, where that evidence is acquired in a manner that is incidental to the valid purposes for which the witness was compelled. The onus is on the witness to establish fundamentally unfair conduct contrary to s. 7. In determining whether such conduct exists, the status of that witness as a person who has already been charged is not conclusive, but is an important factor in determining whether fundamentally unfair conduct has been established. While findings of fundamentally unfair conduct should not be limited to persons charged, as a practical matter it will be difficult to establish such conduct without such status.

     The issue of fundamentally unfair conduct amounting to a breach of the principles of fundamental justice in s. 7 may be raised when the witness is subpoenaed and when the witness is tried. At the subpoena stage, the state shall disclose to the tribunal the general purpose for which it seeks to compel that individual's testimony and the relative importance of that evidence to the prosecution in respect of which the witness is compelled. The witness may then attempt to demonstrate fundamentally unfair conduct from the fact of the compulsion. If the witness succeeds, the appropriate remedy will be a quashing of the subpoena. If not, the issue may again be raised at the trial stage. At that stage, the court will ask itself whether, if what is now known had been known at the time the state sought to compel the witness, an exception would have been made to the general rule of compellability and the subpoena would have been quashed. Through fundamentally unfair conduct, the state may have gained important and diverse strategic advantages. If fundamentally unfair conduct contrary to s. 7 is demonstrated at that stage, the appropriate remedy is generally a stay of proceedings.

     In light of the finding as to Crown conduct that would violate s. 7, the protections accorded a witness under ss. 7 and 13 of the Charter are such that although s. 5 of the Canada Evidence Act abrogates the common law privilege against self-incrimination, this fact does not render s. 5 unconstitutional. Section 5 therefore does not violate s. 7 of the Charter.

     In the present case, the compulsion to testify subject to possible imprisonment for failure to comply was, itself, a deprivation of liberty which brings the issue of the witness's compellability within the scope of a s. 7 examination. The trial judge, however, erred in quashing the subpoena against M since he arrived at this conclusion on the basis that, under the circumstances, M should enjoy an absolute right to remain silent. The charge against M has been stayed and any question as to his compellability is now moot. 

R. v. Chaplin [1995] 1 S.C.R. 727: Disclosure: Whether accused has right to know if a target in wiretap authorizations unrelated to investigation of current criminal charge

Present: Lamer C.J. and La Forest, L'Heureux-Dubé, Sopinka, Gonthier, Cory, McLachlin, Iacobucci and Major JJ.

ON APPEAL FROM THE COURT OF APPEAL FOR ALBERTA

     Criminal law -- Evidence -- Disclosure -- Crown's obligation to make disclosure to defence -- Defence informed that accuseds not primary or secondary wiretap targets in this investigation -- Defence requesting to be informed of whether or not accuseds primary or secondary targets in wiretaps used in other investigations -- Whether accused has right to know if a target in wiretap authorizations unrelated to investigation of current criminal charge -- Canadian Charter of Rights and Freedoms, s. 7 -- Criminal Code, R.S.C., 1985, c. C-46, ss. 187, 189(2), 193, 196.

     Appellants requested the provincial prosecutor and the Department of Justice to disclose whether either appellant was named as primary or secondary target in any undisclosed wiretaps during the period 1988 to April 15, 1992. The reply was that there were no provincial wiretap authorizations in effect with respect to this investigation during that time period but both Crowns declined to confirm or deny the existence of any other authorizations. The appellants then applied for an order requiring the Crown to answer the question, which motion proceeded as a Stinchcombe application.

     During the motion, the appellants admitted that they had no evidence to demonstrate the relevance to their defence of the information sought since they had no proof that there had been any wiretap authorizations or that there was derivative evidence obtained from wiretaps relevant to the charges. The appellants argued, however, that once an accused has made a Stinchcombe application for disclosure, the onus was on the Crown to justify its refusal to disclose on the basis that the material was clearly irrelevant, or raised public interest privilege.

     The motions judge found that the onus in a Stinchcombe application was on the Crown and that the appellants were entitled to disclosure of the requested information. As a result of the refusal of the provincial and federal Crowns to comply with the terms of the disclosure order, the appellants applied for and were granted a judicial stay of proceedings respecting the indictment. The Alberta Court of Appeal set aside both the disclosure order and the stay of proceedings, and ordered a new trial. The issue on appeal was whether an accused facing trial on a criminal charge is entitled to know if he or she has been named as a primary or secondary target in any wiretap authorizations unrelated to the investigation of the current criminal charge, obtained in the period from the  charges up to the time of trial.

     Held: The appeal is dismissed.

     The Crown's disclosure obligation is shaped by the principles of fundamental justice included in s. 7 of the Canadian Charter of Rights and Freedoms and, in particular, the right to make full answer and defence. Generally, the Crown must disclose all information, whether inculpatory or exculpatory, except evidence that is beyond the control of the prosecution, clearly irrelevant, or privileged. This obligation requires that the Crown exercise the utmost good faith in determining which information must be disclosed and in providing ongoing disclosure. Failure to comply with this initial and continuing obligation to disclose relevant and non-privileged evidence may result in a stay of proceedings or other redress against the Crown, and may constitute a serious breach of ethical standards.

     The Crown's obligation to disclose is not absolute and, while it must err on the side of inclusion, it need not produce what is clearly irrelevant. Relevance is determined in relation to its use by the defence. When the Crown alleges that it has discharged its obligation to disclose, an issue may arise as to whether disclosure is complete in two situations, where the defence contends that: (1) identified and existing material ought to have been produced, or that (2) material whose existence is in dispute ought to have been produced.

     In the first situation, where the existence of certain information has been identified, the Crown must justify non-disclosure by demonstrating either that the information sought is beyond its control, or that it is clearly irrelevant or privileged. Justification of non-disclosure on the grounds of public interest privilege or other privilege may involve certain special procedures (such as that referred to in s. 37(2) of the Canada Evidence Act) to protect the confidentiality of the evidence.

     In the second situation, the Crown may dispute the existence of material which is alleged to be relevant. Once the Crown alleges that it has fulfilled its obligation to produce, it cannot be required to justify the non-disclosure of material, the existence of which it is unaware or denies. The defence, therefore, must establish a basis which could enable the presiding judge to conclude that there is in existence further material which is potentially relevant. Relevance means a reasonable possibility of being useful to the accused in making full answer and defence. The existence of the disputed material must be sufficiently identified not only to reveal its nature but also to enable the presiding judge to determine that it may meet the test with respect to material which the Crown is obliged to produce. The matter may often be resolved by oral submissions of counsel without need of a voir dire, though viva voce evidence and a voir dire may be required where the presiding judge cannot resolve the matter on the basis of submissions by counsel. The requirement that the defence provide a basis for its demand for further production serves to preclude speculative and time-consuming disclosure requests, and avoid impeding ongoing criminal investigations.

     If the defence establishes a basis for the conclusion that the evidence may exist, the Crown must then justify a continuing refusal to disclose. This obligation is the same as that in first instance. If the matter cannot be resolved without viva voce evidence, the Crown must be afforded an opportunity to call relevant evidence. In cases involving confidential information, it may be appropriate for the trial judge to order a hearing in camera, or privately inspect the material in issue, applying procedures such as those set out in s. 37(2) of the Canada Evidence Act. In cases involving wiretaps, the procedure for protecting confidential information is dealt with in R. v. Garofoli.

     Applying the foregoing to this appeal, the accuseds failed to establish a basis for the existence of wiretap authorizations or evidence derived therefrom which is potentially relevant to making full answer and defence. 

R. v. Crawford [1995] 1 S.C.R. 858: Appellant being cross-examined on his pre-trial silence -- Whether appellant's right to silence infringed

Present:  Lamer C.J. and La Forest, L'Heureux-Dubé, Sopinka, Gonthier, Cory, McLachlin, Iacobucci and Major JJ.

ON APPEAL FROM THE COURT OF APPEAL FOR ONTARIO

     Constitutional law -- Charter of Rights -- Fundamental justice -- Right to silence -- Right to make full answer and defence -- Appellant and co-accused charged with second degree murder -- Each placing blame on other -- Appellant making no statement to police but testifying at trial -- Appellant being cross-examined on his pre-trial silence -- Whether appellant's right to silence infringed -- Canadian Charter of Rights and Freedoms, s. 7.

     Criminal law -- Evidence -- Joint trials -- Right to pre-trial silence -- Right to make full answer and defence -- Appellant and co-accused charged with second degree murder -- Each placing blame on other -- Appellant making no statement to police but testifying at trial -- Appellant being cross-examined on his pre-trial silence -- Whether cross-examination violating appellant's right to silence -- Whether trial judge erring in instructions to jury on use to be made of evidence that appellant had not given statement to police -- Canadian Charter of Rights and Freedoms, s. 7.

     The appellant and C went out drinking at a bar one night where they met and befriended the deceased, who was impaired. The three men left the bar together,

all appearing to witnesses to be drunk, and the deceased was robbed and beaten with a 2 x 4 piece of lumber. The appellant and C were charged with second degree murder. The appellant made no statement to the police. He testified at trial, 13 months after the murder, that he had never struck the deceased and denied that he had aided or abetted in the assault. C's counsel cross-examined the appellant on the appellant's failure to make any statements to the police. C did not testify at trial.  His version of the events was set out in a videotaped statement to the police on his arrest. Effectively, each accused cast the blame primarily on the other, and each relied on the defence of intoxication as negativing the intent for murder. The appellant and C were both convicted of second degree murder. The Court of Appeal, in a majority decision, upheld the convictions. This appeal is to determine (1) whether the cross-examination of the appellant on his failure to give a statement to the police and the trial judge's failure to instruct the jury to disregard that cross-examination violated his pre-trial right to silence protected by s. 7 of the

Canadian Charter of Rights and Freedoms; and (2) whether the trial judge erred in instructing the jury as to the use it could make of the evidence that the appellant had not given a statement to the police, in light of his constitutionally guaranteed right to remain silent.

     Held: The appeal should be allowed and a new trial ordered.

     Per Lamer C.J. and La Forest, L'Heureux-Dubé, Sopinka, Gonthier, Cory, Iacobucci and Major JJ.: It is a corollary of the right to choose to remain silent during the pre-trial investigation that, if exercised, this fact is not to be used against the accused at a  subsequent trial on a charge arising out of the investigation and no inference is to be drawn against an accused because he or she exercised the right. The right to pre-trial silence, however, like other Charter rights, is not absolute. Application of Charter values must take into account other interests and in particular other Charter values which may conflict with their unrestricted and literal enforcement. This approach to Charter values is especially apt in this case in that the conflicting rights are protected under the same section of the Charter.

     Co-accused persons clearly have the right to cross-examine each other in making full answer and defence. Restrictions that apply to the Crown may not apply to restrict this right of the co-accused. The right to make full answer and defence is not, however, absolute. When the right is asserted by accused persons in a joint trial, regard must be had for the effect of the public interest in joint trials with respect to charges arising out of a common enterprise. Although the trial judge has a discretion to order separate trials, that discretion must be exercised on the basis of principles of law which include the  instruction that severance is not to be ordered unless it is established that a joint trial will work an injustice to the accused. The mere fact that a co-accused is waging a "cut-throat" defence is not in itself sufficient.

     To resolve the competing interests at issue, a balance between the rights of the two co-accused must be struck taking into account the interest of the state in joint trials. An accused who testifies against a co-accused cannot rely on the right to silence to deprive the co-accused of the right to challenge that testimony by a full attack on the former's credibility including reference to his pre-trial silence. The co-accused may thus dispel the evidence which implicates him emanating from his co-accused. He cannot, however, go further and ask the trier of fact to consider the evidence of his co-accused's silence as positive evidence of guilt on which the Crown can rely to convict. The limited use to which the evidence can be put must of course be explained to the jury with some care. The jury should be told: 

(1) that the co-accused who has testified against the accused had the right to pre-trial silence and not to have the exercise of that right used as evidence as to innocence or guilt; (2) that the accused implicated by the evidence of the co-accused has the right to make full answer and defence including the right to attack the credibility of the co-accused; (3) that the accused implicated by the evidence of the co-accused had the right, therefore, to attack the credibility of the co-accused by reference to the latter's failure to disclose the evidence to the investigating authorities; (4) that this evidence is not to be used as positive evidence on the issue of innocence or guilt to draw an inference of consciousness of guilt or otherwise; (5) that the  evidence could be used as one factor in determining whether the evidence of the co-accused is to be believed. The failure to make a statement prior to trial may reflect on the credibility of the accused or it may be due to other factors such as the effect of a caution or the advice of counsel. If the jury concluded that such failure was due to a factor that did not reflect on the credibility of the accused, then it must not be given any weight.

     In this case there was nothing in the manner or form of the cross-examination that amounted to an improper use of this evidence. The charge and re-charge, however, contain serious misdirections. The jury were clearly invited to consider the evidence of pre-trial silence on the issue of innocence or guilt and as consciousness of guilt. The references to the right to remain silent did not mitigate this misdirection and the re-charge was not substantially different. The Crown has not satisfied its obligation under s. 686(1)(b)(iii) of the Code to show that if a proper direction had been given the verdict would necessarily have been the same.

     Per McLachlin J.: Evidence that a co-accused failed to give his version to the authorities should be excluded. The right to silence must mean that a suspect has

the right to refuse to talk to the police and not be penalized for it. Further, since the accused has been informed by the police of the right not to speak, his exercise

of it cannot logically found an inference as to his credibility when he later testifies. The same considerations govern the contention of the other accused in a joint trial, that he should be allowed to cross-examine on the failure of his co-accused to disclose his version to the police. Since no valid inference can be drawn from exercise of the right to silence, the evidence sought to be adduced should be excluded for lack of relevancy. Because the evidence lacks probative value, it cannot be suggested that its exclusion denies the co-accused the right to full answer and defence. Alternatively, even if slight probative value could be found, the evidence should be excluded on the ground that it has insufficient probative value to overcome the prejudicial effect on the trial process that arises from the danger that the jury will infer not just lack of credibility but guilt. Since the law of evidence precludes the admission of prior consistent statements to bolster the credibility of an accused, admission of evidence of a co-accused's silence leads to a further difficulty. If pre-trial silence can lead to a negative inference as to credibility, the

accused is placed in the anomalous situation of being obliged to make a prior consistent statement in order to avoid cross-examination on his silence, but being unable to tender that evidence in support of his own credibility.

British Columbia Securities Commission v. Branch [1995] 2 S.C.R. 3: Self-incrimination -- Right to silence -- Unreasonable search and seizure -- Securities commission investigation -- Company's officers ordered to testify under oath and to produce documents

Present:  Lamer C.J. and La Forest, L'Heureux-Dubé, Sopinka, Gonthier, Cory, McLachlin, Iacobucci and Major JJ.

ON APPEAL FROM THE COURT OF APPEAL FOR BRITISH COLUMBIA

     Constitutional law -- Charter of Rights -- Fundamental justice -- Self-incrimination -- Right to silence -- Securities commission investigation -- Company's officers ordered to testify under oath and to produce documents pursuant to s. 128(1) of Securities Act -- Whether s. 128(1) infringes s. 7 of Canadian Charter of Rights and Freedoms -- Securities Act, S.B.C. 1985, c. 83, s. 128(1).

     Constitutional law -- Charter of Rights -- Unreasonable search and seizure -- Securities commission investigation -- Company's officers ordered to produce documents pursuant to s. 128(1) of Securities Act -- Whether s. 128(1) infringes s. 8 of Canadian Charter of Rights and Freedoms – Securities Act, S.B.C. 1985, c. 83, s. 128(1).

     The British Columbia Securities Commission commenced an investigation into a company following a report by the company's auditors disclosing questionable

expenditures. The appellants, two of the officers of the company, were served with summonses compelling their attendance for examination under oath and requiring them to produce all information and records in their possession relating to the company. The summonses were issued pursuant to s. 128(1) of the province's Securities Act. When the appellants failed to appear, the Commission petitioned the British Columbia Supreme Court for an order committing the appellants in contempt. In response, they applied for a declaration to the effect that s. 128(1) violates ss. 7 and 8 of the Canadian Charter of Rights and Freedoms. The application was dismissed. The superior court judge rejected the appellants' claims in respect of privilege against self-incrimination and of a right to

remain silent under s. 7. He also concluded that the seizure authorized by s. 128(1)(c) of the Securities Act is not "unreasonable" within the meaning of s. 8. The appellants were ordered to comply with the summonses, or, in default, to show cause or be held in contempt. An appeal to the British Columbia Court of Appeal was dismissed.

     Held:  The appeal should be dismissed.

     (1)  Section 7

     Per Lamer C.J. and La Forest, Sopinka, Cory, McLachlin, Iacobucci and Major JJ.: In R. v. S. (R.J.), [1995] 1 S.C.R. 451, it was decided that the principle against self-incrimination, one of the principles of fundamental justice protected by s. 7 of the Charter, requires that persons compelled to testify be provided with subsequent "derivative use immunity" in addition to the "use immunity" guaranteed by s. 13 of the Charter. The accused has the evidentiary burden of showing a plausible connection between the compelled testimony and the evidence sought to be adduced. Once this is established, in order to have the evidence admitted the Crown will have to satisfy the court on a balance of probabilities that the authorities would have discovered the impugned derivative evidence absent the compelled testimony. In order to trigger the derivative use immunity, the witness may only claim such protection in a subsequent proceeding where he is an accused subject to penal sanctions or in any proceeding which engages s. 7.

     In S. (R.J.), it was also decided that courts could, in certain circumstances, grant exemptions from compulsion to testify. The crucial question is whether the predominant purpose for seeking the evidence is to obtain incriminating evidence against the person compelled to testify or rather some legitimate public purpose. To qualify as a valid public purpose, compelled testimony in a criminal prosecution or prosecution under a provincial statute must be for the purpose of obtaining evidence in furtherance of that prosecution. It would be rare indeed that the evidence sought cannot be shown to have some relevance other than to incriminate the witness. If it is established that the predominant purpose is not to obtain the relevant evidence for the purpose of the proceeding, but rather to incriminate the witness, the party seeking to compel the witness must justify the potential prejudice to the right of the witness against self-incrimination. If it is shown that the only

potential prejudice is the possible subsequent derivative use of the testimony, then the compulsion to testify will occasion no prejudice for that witness since he will be protected against such use. If the witness can show any other significant prejudice that may arise from the testimony such that his right to a fair trial will be jeopardized, then the witness should not be compellable. The purpose of calling a particular witness will not be readily apparent and such purpose must be inferred in many cases from the overall effect of the evidence proposed to be called. If the overall effect is that it is of slight importance to the proceeding in which it is compelled but of great importance in a subsequent proceeding against the witness in which the witness is incriminated, then an inference may be drawn as to the real purpose of the compelled evidence. The issue of compellability may arise at the time when the witness is called to testify (subpoena stage) and at a subsequent penal proceeding against the witness (trial stage). The burden of proof with respect to the predominant purpose of the compelled testimony will be on the witness who asserts that it is not sought for a legitimate purpose. If this is established, the witness should not be compelled unless the party seeking to compel the witness justifies the compulsion.

     The liberty interest under s. 7 of the Charter is engaged at the point of testimonial compulsion. Once it is engaged, the question is whether there has been a deprivation of this interest in accordance with the principles of fundamental justice. Here, s. 128(1) of the Securities Act does not violate s. 7. The purpose of the Act, which is to protect our economy and the public from unscrupulous trading practices, justifies inquiries of limited scope. An inquiry such as the one at hand legitimately compels testimony as the Act is concerned with the furtherance of a goal which is of substantial public importance -- namely, obtaining evidence to regulate the securities industry. The inquiry is of the type permitted by our law as it serves an obvious social utility. The predominant purpose of the Commission's inquiry in this case is to obtain the relevant evidence for the purpose of the instant proceedings, and not to incriminate the appellants, and there is nothing in the

record at this stage to suggest otherwise. The proposed testimony thus falls to be governed by the general rule applicable under the Charter, pursuant to which a

witness is compelled to testify, yet receives evidentiary immunity in return. The appellants are also entitled to claim the protection of subsequent derivative use

immunity. This is a protection that is afforded to witnesses notwithstanding that the source of their evidence may derive from corporate activity.

     Documentary compulsion may also entail jeopardy in so far as it engages the appellants' liberty interest under s. 7. The appellants, as representatives of the

corporation, may receive the benefit of that protection in so far as they are personally implicated by their own evidence. At the stage of compellability, like the oral

testimony, the documents are compellable subject to a possible claim against their subsequent use under the "but for" test. That test is not applicable to determining

their compellability. The documents are properly compellable unless they are excluded on the basis of the principles applicable to testimonial compulsion. The rationale both at common law and under s. 7 for these principles is that in certain circumstances compellability would impinge on the right to silence. This right, however, attaches to communications that are brought into existence by the exercise of compulsion by the state and not to documents that contain communications made before such compulsion and independently thereof. If, as in this case, the person subpoenaed is compelled to testify, then all communications including those arising from the production of documents will be compelled. If not compelled, the communications arising from production of documents would also not be admissible. The communicative aspects of the production of documents may, however, be of significance at the derivative evidence stage at which the witness seeks to exclude all evidence which would not have been obtained but for the compelled testimony.

     Per Gonthier J.: The reasons of Sopinka and Iacobucci JJ., and the additional comments of L'Heureux-Dubé J. relating to evidence in a regulatory context,

were agreed with.

     Per L'Heureux-Dubé J.: As expressed in the concurring reasons given in R. v. S. (R.J.), [1995] 1 S.C.R. 451, the possibility of imprisonment flowing from a

failure to testify is sufficient to trigger s. 7 protection at the subpoena stage. Where the witness can demonstrate at that stage that, under the circumstances, it would be fundamentally unfair to require that he testify, then the principles of fundamental justice under s. 7 of the Charter require that he not be compellable. Where, however, there is no possibility that the individual may be deprived of liberty at the subsequent proceeding, he cannot claim that it would be fundamentally unfair to compel his testimony. As a corollary, the less proximate the possibility of a deprivation of liberty in the subsequent proceeding, the less likely it is that the fact of testimonial compulsion will, itself, be fundamentally unfair. A subpoena will only be quashed at the subpoena stage in the clearest of cases.

     It is generally a satisfactory proxy for the existence of fundamentally unfair conduct on the part of the Crown, in violation of s. 7, to inquire into whether the predominant purpose for seeking the evidence is to obtain incriminating evidence against the witness, rather than to further some legitimate public purpose. The regulatory context of the present appeal, however, requires that this test be applied with somewhat greater deference than might otherwise be the case. Conduct which may be fundamentally unfair in a traditional criminal context may not be so in the context of administrative proceedings in a highly complex and tightly regulated field, such as the securities industry. Activity in that industry is of immense economic value to society generally and, in order to safeguard the public welfare and trust, securities market participants, who are engaged in this licensed activity of their own volition, must conform with the extensive requirements set out by the provincial securities commissions and should expect to be questioned occasionally by regulators as to their market activities. Further, in view of the complex nature of the securities industry, the investigatory powers in s. 128(1) are the primary vehicle, and often the only tool, for the effective investigation and deterrence

of trading practices contrary to the public interest. Finally, consideration must be given to the other Charter rights at stake. It would be ironic to conclude that a proceeding involving testimonial compulsion is contrary to the principles of fundamental justice if the only equally effective alternative, reasonably available to the state to pursue a pressing and substantial objective, would constitute a far more dramatic intrusion into individual rights. Here, notwithstanding that one of the primary purposes of an investigation under s. 128(1) is to engage in a form of civil discovery of the witness as well as of the company to illuminate or investigate irregularities, the appellants have not demonstrated that, in the present context and under the circumstances, it would violate their s. 7 rights to be compelled to testify at the Commission's inquiry. Courts must differentiate between unlicensed fishing expeditions that are intended to unearth and prosecute criminal conduct, and actions undertaken by a regulatory agency, legitimately within its powers and jurisdiction and in furtherance of important public purposes that cannot realistically be achieved in a less intrusive manner. Whereas the former may run afoul of s. 7, the latter do not.

     A person compelled to testify in a s. 128 inquiry shall enjoy, under s. 13 of the Charter, full testimonial immunity in any subsequent proceedings undertaken by

the state. Even if the "but for" standard is an appropriate level of s. 7 protection in a purely criminal context, it may not be equally suited for use in predominantly

regulatory contexts. Many of the interests underlying the principle against self-incrimination are simply not engaged as dramatically in situations in which an individual

voluntarily participates, for his own profit, in a licensed activity, the effective regulation of which is essential to pressing and substantial societal interests. The existence of derivative evidence immunity could significantly undermine the Commission's ability to administer and enforce securities regulations effectively. Without the benefit of a closer examination of the specific contexts in which imprisonment may arise as a possible eventual consequence under the Securities Act, it is inappropriate for this Court, at the subpoena stage, to define the exact parameters of appropriate derivative evidence immunity to come into effect at the trial stage. Although Sopinka and Iacobucci JJ. recognize some derivative evidence immunity at the trial stage, their reasons are taken to leave open the possibility that this protection may vary according to context.

     As a practical matter, particularly in the regulatory context, authorities often seek a substantial fine rather than imprisonment upon conviction, notwithstanding that the legislation provides for the possibility of imprisonment. In such cases, agreement between all parties and the trial judge at the outset of the trial proceedings that imprisonment will not be sought as a sanction upon conviction will negate the need for a s. 7-based derivative evidence immunity, since the individual accused will not face the possibility of a deprivation of liberty.

     The compulsion to produce pre-existing documents in s. 128(1)(c) does not violate s. 7 if it is found that the person subpoenaed is compellable to testify. The compelled production of pre-existing documents does not engage self-incriminatory concerns since they have not been generated subject to state compulsion. There is thus nothing fundamentally unfair in requiring the production of such documents and in the possibility that they may subsequently be relied upon by the state in a proceeding against the individual who has been compelled to produce them. The "but for" standard does not apply at the trial stage to pre-existing documents.

     (2)  Section 8

     Section 128(1) of the Securities Act does not violate s. 8 of the Charter. The Act is essentially regulatory legislation designed to protect the public, including the investors, and discourage detrimental forms of commercial behaviour. Persons involved in the securities market, a highly regulated industry, do not have a high expectation of privacy with respect to regulatory needs that have been generally expressed in securities legislation. They know or are deemed to know the rules of the game. The effective implementation of securities legislation, which has obvious implications for the nation's material prosperity, depends on the willingness of those who choose to engage in the securities trade to comply with the defined standards of conduct. The provisions of the Act are pragmatic sanctions designed to induce such compliance. The Act thus serves an important social purpose and the social utility of such legislation justifies the minimal intrusion that the appellants may face. The demand for the production of documents contained in the summonses is one of the least intrusive of the possible methods which might be employed to obtain documentary evidence. Moreover, documents produced in the course of a business which is regulated have a lesser privacy right attaching to them than do documents that are, strictly speaking, personal. Those who are ordered under s. 128(1) "to produce records and things" can claim only a limited expectation of privacy in respect of business records. Section 128(1) does not unreasonably infringe on this limited expectation of privacy. The Hunter criteria were not appropriate in the present context to determine the applicable standard of reasonableness.

R. v. Burlingham  [1995] 2 S.C.R. 206: Right to counsel -- Plea bargaining -- Interrogation continuing despite assertion of right to lawyer – Plea bargain made in absence of lawyer

Present:  La Forest, L'Heureux-Dubé, Sopinka, Gonthier, Cory, Iacobucci and Major JJ.

ON APPEAL FROM THE COURT OF APPEAL FOR BRITISH COLUMBIA

     Constitutional law -- Charter of Rights -- Right to counsel -- Plea bargaining -- Interrogation continuing despite assertion of right to lawyer – Plea bargain made in absence of lawyer -- Deal involving accused's telling police where murder occurred and where to find murder weapon – Deal significantly affecting rights and ultimately misunderstood by accused -- Police leaving accused with understanding that he would be charged with second-degree murder with right to plead not guilty -- Crown's offer requiring accused to plead guilty to second-degree murder -- Accused telling third

party of what he had told police -- Murder weapon admitted as real evidence and third party testifying as to what accused told her -- Whether breach of right to counsel -- If so, whether gun, evidence of third party and other derivative evidence should be excluded -- Canadian Charter of Rights and Freedoms, ss. 10(b), 24(2).

     Criminal law -- Powers of court of appeal -- Evidence obtained in breach of constitutional right admitted at trial -- If wrongly admitted, whether curative provisions of Criminal Code applicable -- Criminal Code, R.S.C., 1985, c. C-46, s. 686(1)(b)(iii).

     The appellant, who had been charged with one murder and was suspected in a second, was subjected to an intensive and often manipulative interrogation by the police. He was systematically questioned notwithstanding his stating repeatedly that he would not speak unless he could consult with his lawyer. The police interrogators also constantly denigrated the integrity of defence counsel.

     The police offered the appellant a "deal": he would be charged with second degree murder if he provided the police with the location of the gun and other ancillary information related to that murder. When the appellant refused to accept the "deal" without consulting his lawyer, the officers continued to badger him about the reliability of his lawyer and informed him this "one-time" chance would be kept open only for the weekend -- the period when appellant's counsel was unavailable. The appellant eventually agreed, despite his being advised by another lawyer not to talk to the police, and fulfilled his part of the deal by giving police a full confession, bringing them to the murder site, and telling them where the murder weapon had been thrown. The appellant recounted the events of the day and the information he had given to the police to his girlfriend.

     A misunderstanding arose as to the deal. The appellant understood that he would be allowed to plead not guilty to a charge of second degree murder whereas the Crown insisted that he would have to plead guilty to that charge. The trial judge found as a fact that the police officers had made an honest mistake.

     The appellant was charged with first degree murder. At trial, the Crown sought to introduce all of the evidence obtained while the appellant had been under the misunderstanding that he was participating in a valid agreement. The trial judge found that appellant's right to counsel (s. 10(b) of the Canadian Charter of Rights and Freedoms) had been breached and held that appellant's confession, his disclosure of the location of the weapon and his directions and gestures to the police were inadmissible. He admitted the fact of finding the gun, the actual gun, testimony of a witness, testimony identifying the gun and the testimony of his girlfriend regarding the statements appellant made to her. The appellant was convicted of the first degree murder and the Court of Appeal affirmed that decision. At issue here is whether or not appellant was denied his right to counsel guaranteed by s. 10(b) of the Charter, and if so, what was the just and appropriate remedy under s. 24(2) of the Charter.

     Held (L'Heureux-Dubé J. dissenting in part): The appeal should be allowed.

     Per La Forest, Sopinka, Cory, Iacobucci and Major JJ.: The "deal" fundamentally changed the prosecution to involve a different offence and so brought the accused's right to counsel under s. 10(b) of the Charter into play. This right was denied in several ways. First, the police refused to hold off and continued to question him despite his repeated statements that he would say nothing without consulting his lawyer. Second, s. 10(b) specifically prohibits the police from belittling an accused's lawyer with the express goal or effect of undermining the accused's relationship with defence counsel. Third, the police acted improperly when they pressured the accused to accept the "deal" without first giving him the chance to consult his lawyer. Their duties were not discharged, given the seriousness of the offence and the context of general trickery, when they allowed the accused to consult a random lawyer.

     Section 10(b) mandates the Crown or police, whenever offering a plea bargain, to tender that offer either to the accused's counsel or to the accused while in the presence of his or her counsel, unless the accused has expressly waived the right to counsel. It is a constitutional infringement to place such an offer directly to an accused, especially when the police coercively leave it open only for the short period of time during which they know defence counsel to be unavailable. Mere expediency or efficiency or the facilitating of the investigatory process was not enough to create an urgency sufficient to permit a s. 10(b) breach. To the extent that the plea bargain is an integral element of the Canadian criminal process, the Crown and its officers engaged in the plea bargaining process must act honourably and forthrightly.

     These proceedings should not be stayed; stays should only be limited to the "clearest of cases".

     Evidence obtained in a manner that infringes an accused's Charter rights, should be excluded under s. 24(2) if, having regard to all of the circumstances, its admission would bring the administration of justice into disrepute. Under the test in R. v. Collins, three categories of factors are to be considered: (1) those affecting the fairness of the trial; (2) those relating to the seriousness of the violation; and, (3) those relating to the effect on the reputation of the administration of justice of excluding the evidence. The impact of the evidence on the fairness of the trial was determined to be the most important consideration in triggering the Charter's exclusionary effect.

     Self-incriminatory evidence obtained as a result of a Charter breach will generally go to the fairness of the trial and should generally be excluded. Trial unfairness strikes at the heart of the reputation of the administration of justice. That the evidence is classified as either real or conscriptive should not be of itself determinative.

     Consideration of what evidence should be excluded should begin with that evidence most proximate to the Charter breach and then work towards evidence arising more remotely from it. More remote evidence might not be admitted if its admission would have the same effect as admitting the proximate evidence. Here, the contested evidence most proximate to the breach was the finding of the gun because the gun would not have been found but for the unconstitutional behaviour of the police. Appellant's statement voluntarily made to his girlfriend about directing the police to the location of the gun too was derivative evidence flowing from his confused state of mind stemming from the s. 10(b) violations and the critical decisions made in the absence of counsel. It was not mere windfall evidence for the Crown. Nothing would have been said had appellant not been improperly conscripted by the police to provide evidence against himself.

     Evidence lying in close proximity with the Charter breach is excluded because it detracts from the integrity of the trial and thereby infringes both the principles of

fairness and of reliability. Here, the Crown sought to introduce the statement at trial precisely because doing so allowed it to do indirectly what the trial judge had ruled it could not do directly: introduce evidence that the appellant knew where the gun was hidden. Excluding the gun while including the statements effectively eviscerates the Charter of most of its protective value to the accused in this case.

     Where the impugned evidence flows from a violation of the s. 10(b) right to counsel, the Crown must demonstrate on a balance of probabilities that, regarding the unfairness of the trial component of the test under s. 24(2), the accused would not have consulted counsel even if properly advised. The Crown did not meet this burden here.

     Given the serious nature of the Charter breach, the admission of the impugned evidence would bring the administration of justice into disrepute. The violation

was wilful and flagrant and there was no element of urgency. The effect of excluding the evidence on the reputation of the administration of justice will be incidental and far outweighed by the negative consequences that would follow were this unconstitutional evidence to be included. The fact that the impugned evidence played only a minor role in the trial was irrelevant to a s. 24(2) analysis. The effect of evidence at the trial may be relevant in a consideration of the effects of excluding the evidence on the reputation of the administration of justice but no framework has been established to consider the effect of including the evidence. Such a framework should not be created here.

     Section 686(1)(b)(iii) of the Criminal Code (the curative provision) should not be applied here because the admission of unconstitutionally obtained evidence at

trial amounted to a "substantial wrong". There was a reasonable possibility that the impugned evidence could have weighed significantly in the conviction.

     Per Sopinka, Cory, Iacobucci and Major JJ.: The reasons and conclusion of Iacobucci J. were agreed with. These reasons address L'Heureux-Dubé J.'s point that this Court has departed from R. v. Collins in favour of a rule of automatic exclusion.

     Differing opinions exist among both commentators and the public as to the appropriate approach to the exclusion of evidence under s. 24(2) of the Charter.

With respect to the suggestion that this Court is out of step with public opinion, individual rights are not to be submitted to an adjudication by the majority.

Furthermore, there is no accurate assessment of public opinion. The test with respect to what could bring the administration of justice into disrepute is grounded in

longer term community values rather than the public passion of the moment. These values are to be assessed in terms of the views of the hypothetical, reasonable,

well-informed and dispassionate person in the community.

     This Court's s. 24(2) jurisprudence, subsequent to Collins, has generally evolved with due respect for stare decisis but also with due regard for the fact that as an early comprehensive statement of principles, it did not purport to be exhaustive or immutable. The key words in that judgment, "conscripted against himself through a confession or other evidence emanating from him", necessitated further definition in subsequent cases. Whether it was ever so intended, it soon became apparent that real evidence and evidence emanating from the accused were not mutually exclusive categories. It is unfair for the Crown to make out its case in whole or in part by the use of evidence that it obtained in breach of the rights of the accused and involving his or her participation. The participation of the accused in providing incriminating evidence involving a breach of Charter rights is the ingredient that tends to render the trial unfair as he or she is not under any obligation to assist the Crown to secure a conviction. Serious breaches of the Charter which do not involve the participation of the accused may result in the exclusion of the evidence under the second branch of the Collins test.

     The application of the Reliability and the Fairness Principles as suggested L'Heureux-Dubé J. does not constitute a return to Collins. Nowhere in Collins is the fairness of the trial equated with the reliability of the evidence. The description used in Collins as to the kind of evidence that could render a trial unfair was "a confession or other evidence emanating from him". Even the admissibility of a "confession" is not determined solely on the basis of reliability. Prior to the Charter and at common law, reliability ceased to be the exclusive basis for excluding confessions. The fairness of the trial was also a factor in the exclusion of involuntary confessions. The reliability principle would, therefore, impose a more restrictive exclusionary rule than that which existed at common law. Its preoccupation with the probative value of the evidence would also appear to be a close relative of the rule in R. v. Wray. This case was widely criticized, has not been followed by this Court and was not the basis for the exclusionary power adopted by the Charter in s. 24(2).

     The first branch of the Collins test cannot be accurately characterized as an automatic rule of exclusion with respect to all self-incriminating evidence. While a finding that admission of illegally obtained evidence would render the trial unfair will result in exclusion, the court must first conclude that "in all the circumstances" the admission of the evidence would render the trial unfair.

     The discoverability or "but for" test can be traced to Collins. While the Court has not decided the extent to which discoverability is relevant in all aspects of the Collins test, it has been applied to admit as well as to exclude evidence. The distinction made in Collins between real evidence and evidence emanating from the accused was based, at least in part, on the rationale that real evidence (or things) can be discovered without the participation of the accused. They pre-existed the state action which is called into question, and were there to be discovered by investigative means not involving the accused. Where this distinction is blurred, discoverability has been used to place the evidence in one or other of these two categories. If the evidence was discoverable without the participation of the accused, then it has the attributes of real evidence. Conversely, evidence that clearly emanates from the accused such as statements has not been subjected to the discoverability analysis.

     The distinction between real and conscriptive evidence is thus not determinative and greater emphasis has been placed on the discoverability or "but for" test. The law relating to s. 24(2) should be developed on this basis rather than the new approach advocated by L'Heureux-Dubé J. This approach to date is more consistent with Collins, and therefore with stare decisis.

     Per Gonthier J.: The reasons of L'Heureux-Dubé J., read together with the comments of Sopinka J., contribute to a proper understanding of the principles governing the exclusion of evidence under s. 24(2) of the Charter. Evidence of the accused's statement to his girlfriend, evidence of the gun and of its location, all of which were made possible by this statement, were to be excluded for its admission would tend to bring the administration of justice into disrepute in the eyes of a reasonable person, dispassionate and fully apprised of the circumstances. The statement was intimately connected to that deal which was obtained through the highly egregious conduct of the police officers in pressing the accused to confess and in systematically undermining the role of defence counsel. This conduct was a Charter violation of the most serious kind, bringing into play both the Reliability and the Fairness Principles referred to by L'Heureux-Dubé J., although other evidence served to allay concern as to reliability. The curative provisions of s. 686(1)(b)(iii) of the Criminal Code should not be applied.

     Per L'Heureux-Dubé J. (dissenting in part): The police conduct constituted a serious violation of the s. 10(b) Charter right to counsel. The Crown or police, when offering a plea bargain, must tender the offer to either the accused's counsel or the accused while in the presence of his or her counsel, unless the accused has expressly waived the right to counsel.

     Certain of the evidence derived from the Charter breach need not be excluded under s. 24(2) of the Charter. Section 24(2) is not to be apprised according to the views of the reasonable lawyer, but simply according to the reasonable person, dispassionate and fully informed of the circumstances. Under s. 24(2), a court's duty to preserve the integrity and repute of the judicial system in the eyes of the Canadian community must prevail if in conflict with its more general duty under the Charter to vindicate the rights guaranteed therein. There is some evidence to suggest that a material gap has developed between the views of the community and those of the Court with respect to the exclusion of unconstitutionally obtained evidence. In particular, this is attributable to the broad interpretation that this Court has given to the term "trial fairness" in the first branch of the Collins test, and the virtually absolute exclusionary consequences that follow from a finding of "trial unfairness". This approach to "trial fairness" is inconsistent with the first principles laid down by this Court in Collins and with the courts' obligation under s. 24(2) to adjudicate upon the exclusion of the impugned evidence "having regard to all the circumstances". The nature of the evidence (real or self-incriminatory, or discoverable or undiscoverable) should not be determinative of "trial fairness", and therefore of almost automatic exclusion. "Trial fairness" should not be so broadly defined as to allow the "trial fairness" tail to wag the s. 24(2) dog.

     At the time that s. 24(2) was enacted, the common law in Canada was in the process of recognizing two different bases for the exclusion of evidence. The first was reliability. The second was the integrity of the justice system. This constituted the legal context in which s. 24(2) was enacted, and against which the approach to s. 24(2) in Collins was elaborated. Two fundamental principles are identified as flowing from the common law and the Charter, and as underlying the Court's approach to s. 24(2). The first, the Reliability Principle, is engaged whenever anything done by the authorities casts some doubt as to the accused's having been induced to make a possibly unreliable statement. In such circumstances, there may be a concern that the trier of fact could be misled, or an innocent person convicted, as a result of the authorities' activities. These circumstances potentially affect the fairness of the actual adjudicative process, and therefore relate to the

first set of factors to be considered under Collins. The admission of evidence whose reliability may be suspect as a result of state activity would almost inevitably

bring the administration of justice into disrepute. The second principle is the Fairness Principle. This principle is engaged whenever the state uses methods to advance its case against an accused in a manner that undermines values that are fundamental to a free and democratic society. Judicial condonation of acts that violate this principle undermine the integrity of the justice system, and could bring the administration of justice into disrepute. Thus, where the objection to the admission of unconstitutionally obtained evidence is not so much that it could mislead a trier of fact but pertains rather to the manner in which the evidence was obtained, this objection relates to the Fairness Principle. All considerations relating to the Fairness Principle are better considered within the rubric of the second branch of the Collins test: the impact of the seriousness of the rights violation on the reputation of the justice system. Analysis under this branch of Collins must be undertaken "having regard to all of the circumstances". Whether or not the evidence could have been discovered "but for" the rights violation is a serious, albeit not determinative, consideration within this set of factors. Finally, under the third branch of the Collins test, courts must ensure that there is a sense of proportionality between the competing interests and effects at issue in the s. 24(2) determination.

     In this case, the "proximate connection" between the s. 10(b) violation and the accused's voluntary statement to his girlfriend is sufficient to bring that statement

within the purview of a s. 24(2) examination. The mere fact that the statement is proximately connected to the rights violation or may not have been made but for

the violation does not, however, inevitably lead to the conclusion that it must be excluded since its admission would render the trial unfair. Although the accused was

incarcerated at the time, the statement was freely and voluntarily made with no element of state compulsion to taint it with the possibility of unreliability, and therefore with the possibility of unfairness to the trial. 

     Turning to the impact of the seriousness of the rights violation on the reputation of the justice system, it is noted that the direct and intended fruits of the officers' unconstitutional conduct were properly excluded by the trial judge. The voluntary statement to a third party was, however, an evidentiary windfall, and its admission

is therefore less likely to bring the administration of justice into disrepute over the long term. Admittedly, if this statement would not otherwise have been made by the accused, then it could affect the integrity of the judicial system to admit such a statement at trial. This consideration is not, of itself, determinative of the question of exclusion. In this case, having regard to the seriousness of the offence and the fact that it was incidental to the officer's unconstitutional conduct, the exclusion of this reliable evidence would bring the administration of justice into greater disrepute than its inclusion.

     The impugned statement tends to connect the accused more closely with the crime, and could give rise to an inference of consciousness of guilt. That its admission may create a danger that the trier of fact will be misled does not relate to "trial fairness" in any way that is relevant to s. 24(2). Trial fairness will only be connected to the rights violation, and therefore subject to special scrutiny under the first branch of the Collins analysis, when there is some possibility that the evidence is unreliable or otherwise likely to lead to the conviction of an innocent person, and when this unreliability is somehow attributable to the state's unconstitutional conduct. Such was not the case here. Under the circumstances, there was no reasonable possibility of unreliability in the statement. If there is nonetheless a possibility that the statement is prejudicial in the evidentiary sense, in that it could mislead a trier of fact by causing it to follow an inappropriate chain

of logic, then that problem must be addressed within the context of the traditional balancing test which inquires into whether the probative value of the evidence

outweighs its prejudicial effect.  Since the voluntary statement to the third party was admissible under s. 24(2) of the Charter, the admission of the gun and the fact of finding the gun would not bring the administration of justice into disrepute.

     Section 24(2) of the Charter and the curative provision of the Criminal Code, s. 686(1)(b)(iii), are not co-extensive. First, s. 686(1)(b)(iii) only requires that

the appellate court consider the particular circumstances before it, whereas s. 24(2) involves long-term considerations in any determination made as to admissibility.

Second, the French version of s. 24(2), on which the Collins framework is based, requires that evidence be excluded "if its admission could bring the administration of justice into disrepute". A conclusion that the administration of justice could be brought into disrepute by the admission of certain evidence does not necessarily mean that its admission led to a "substantial wrong" or "miscarriage of justice". Third, the two provisions further different objectives and so have different focuses. The primary purpose of s. 24(2), which focuses on whether the inclusion or exclusion of evidence obtained in violation of the Charter would bring the administration of justice into further disrepute, is protection of the integrity of the judicial system. By contrast, the primary purpose of s. 686(1)(b)(iii), which focuses on the outcome of the particular proceedings, is to enable appellate courts to feel unhindered in clarifying errors of law committed by the trial judge. It reflects a

careful balancing of collective interests in the effective and efficient conclusion of litigation against the right of the individual accused to a full and fair trial.

     Given the strength of the Crown's case, the curative provisions of s. 686(1)(b)(iii) could be properly invoked notwithstanding a finding that evidence should have

been excluded under s. 24(2). Moreover, the trial judge warned the jury as to the limited probative value of both the gun and the impugned statement. There is no reasonable possibility that the verdict would have been different had the impugned evidence been excluded under s. 24(2) of the Charter.  A stay of proceedings was not appropriate because the conduct of the authorities, while contemptible, did not amount to one of the "clearest of cases" of abuse of process. The Crown, however, did act with male fides by charging the accused with first degree murder notwithstanding the fact that the Crown was aware that the police had misled the accused and that he had fulfilled his half of the bargain in full reliance of the deal offered by the police. This conduct violates basic

principles of decency and fair play. The principle of fundamental fairness under s. 7 of the Charter was therefore breached. It would be appropriate and just under s. 24(1) of the Charter to require the Crown to uphold its half of the "deal"; a conviction for the lesser included offence of second degree murder should be substituted for the present conviction of first degree murder.

R. v. Wijesinha [1995] 3 S.C.R. 422: Law Society investigation: Tapes of conversations made without warrant but with consent of one of the parties: Whether or not admission of tapes would bring administration of justice into disrepute
Present: Lamer C.J. and La Forest, L'Heureux-Dubé, Sopinka, Gonthier, Cory, McLachlin, Iacobucci and Major JJ.

ON APPEAL FROM THE COURT OF APPEAL FOR ONTARIO

Criminal law -- Obstruction of justice -- Law Society investigation -- False declarations made on behalf of and at behest of person under investigation -- Whether or not obstruction of justice -- Whether or not term "course of justice" includes investigations -- Criminal Code, R.S.C., 1985, c. C-46, ss. 118, 139(1), (2), (3).
Constitutional law -- Charter of Rights -- Admissibility -- Bringing administration of justice into disrepute -- Infringement of right against unreasonable search and seizure -- Tapes of conversations made without warrant but with consent of one of the parties pursuant to current legal advice conceded to infringe s. 8 right to freedom from unreasonable search and seizure -- Whether or not admission of tapes would bring administration of justice into disrepute -- Canadian Charter of Rights and Freedoms, s. 8.
Trial -- Privilege -- Solicitor-client privilege -- Privilege claimed in false affidavits made in response to Law Society investigation -- Affidavits prepared to further criminal purpose of obstructing justice -- Whether or not privilege attaching to documents.
Appellant, a lawyer, offered to pay a police officer a referral fee for every client retained after failing a breathalyzer test. The constable reported the appellant's proposition to his superiors. A police investigation confirmed, by conversations intercepted through the use of a body pack, that three persons referred had been retained and that another officer was involved in the scheme. The police were given legal advice that this type of interception was constitutionally valid and that no criminal offence was being committed as long as witnesses were not being subverted. The police investigators called the Law Society Discipline Committee for advice, and although the police did not pursue their investigation of the appellant, they continued to communicate with and supply information to the Law Society.

The Law Society commenced its own investigation. It advised the appellant of the nature of his alleged misconduct, gave him details of the evidence and invited him to respond. The officer involved in the scheme and the three referral clients complied with appellant's request that they sign statutory declarations prepared by him. The statutory declarations sworn by the three clients denied being directed to the appellant by a police officer. The one sworn by the officer stated that the appellant had never paid or offered to pay him any money for referring potential clients to him. At trial, the three clients and the officer involved in the scheme testified that these portions of the statutory declarations were false. The declarations, as well, were sworn by a commissioner whose commission or authority did not extend to the declarations sworn here.

The appellant was charged with professional misconduct pursuant to the provisions of the Law Society Act. The police resumed their investigation of the appellant and learned that the Law Society believed that the statutory declarations which the appellant had submitted to it were false, and charged him with four counts of attempting to obstruct justice (s. 139 of the Criminal Code).

At trial, the wiretap evidence, the statutory declarations and viva voce evidence pertaining to them, were admitted notwithstanding appellant's challenges. The appellant was convicted and the conviction was unanimously upheld in the Court of Appeal. At issue here was whether the term "course of justice" in s. 139 includes investigations and the scope of that term. Also at issue was whether the tapes of the intercepted conversations were properly admissible, whether the solemn declarations were defective, and if found defective, whether they should have been excluded because of solicitor-client privilege and because to admit them would bring the administration of justice into disrepute contrary to s. 24(2) of the Charter.

Held: The appeal should be dismissed.

The term "course of justice" in s. 139(2) of the Code includes investigations. Section 139 and s. 118, which defines judicial proceeding, should be read together. The definition of judicial proceeding in s. 118 accordingly applies to all three subsections of s. 139 and the phrase "course of justice" in s. 139(2) is therefore not limited to existing or proposed judicial proceedings. A serious perversion of justice can occur just as readily in the work of administrative tribunals or disciplinary bodies. An attempt to mislead an investigation into facts which could give rise to a disciplinary hearing constitutes an attempt to pervert the course of justice. The commencement of proceedings invoking a tribunal's jurisdiction to enforce rights and liabilities may set in train a relevant "course of justice".

The Law Society's disciplinary proceedings comes within ss. 118(d) (the person presiding can administer oaths and compel evidence) and (e) (a legal right or a legal liability may be established by the tribunal). An investigation is an essential first step in any judicial or quasi-judicial proceeding and may result in prosecution. To mislead knowingly during the first step of the investigation perverts the course of justice. Here, a conclusion by the Law Society staff that the allegations were unfounded would result in disciplinary proceedings not being commenced. Since a false statement at the stage of the investigation could prevent any proceedings from taking place and thus pervert the course of justice, s. 139(2) must encompass investigatory proceedings. Section 139(2) may be applicable to a body created by statute and required to judge and in doing so to act in a judicial manner.

The admission of the tapes of intercepted conversations, even though the interceptions violated the appellant's s. 8 Charter right to be free from unreasonable search, did not bring the administration of justice into disrepute contrary to s. 24(2) of the Charter. The Charter breach was not serious. The fairness of the trial was not affected. The appellant was not conscripted into incriminating himself in these conversations and would have sought out and spoken to officer wearing the body pack to solicit clients. Both the police and the Law Society acted in good faith with no trickery or activity as an agent provocateur. The police acted in conformity with what they very reasonably believed to be the law as it existed at the time. The situation of a police officer acting in breach of the police code of professional conduct and of other officers were being approached in the same manner was serious. Indeed, it would have reflected adversely upon the administration of justice if the evidence had not been admitted.

The actus reus of obstructing justice was committed even if the impugned affidavits were defective. The appellant had full control over the signing of the declarations and knowingly had the four declarants sign these statements, which he knew to be false. He also was aware that the "affidavits" were sworn in circumstances beyond the powers of the commissioner for oaths. These documents were put forward with the intent of misleading the Law Society and to argue that they should not be considered because of their allegedly defective form was to use appellant's initial deceit of the Law Society to protect himself.

Whether or not the documents were improperly executed did not need to be decided. For the purposes of s. 139(2) of the Code, what is put forward as an affidavit or solemn declaration should ordinarily be accepted as such. The declarations do not in fact need to be statutory declarations: it is not an essential element of the offence of obstructing justice and does not form part of the actus reus. Even if the documents tendered were improperly executed, the offence would have still been committed, since the appellant knowingly tendered false documents which were purported to have been duly executed.

The documents in question were submitted by a lawyer to the Law Society and were not covered by solicitor-client privilege. The communication was made because the Law Society was investigating the appellant's practice. The false declarations were intended to deceive the Law Society in its deliberations as to whether or not discipline proceedings should be instituted. Solicitor-client privilege cannot attach to the declarations in those circumstances. Even if the solicitor-client privilege attached to the context in which the declarations were made, the documents were prepared and submitted to further the criminal purpose of obstructing justice and any privilege that might have attached to them was certainly removed.

The appellant cannot claim a constitutional remedy pursuant to s. 24(2) based upon the alleged violation of the affiants' Charter rights. This provision provides a remedy only to an individual whose Charter rights have been violated. The affiants' Charter rights, however, were not violated because the declarations were executed with the specific intention of assisting the appellant with regard to the Law Society investigation and with the expectation that the Law Society would act upon them. The documents could not be considered privileged in the circumstances.

R. v. Fitzpatrick [1995] 4 S.C.R. 154: Self-incrimination -- Fishermen required by statute to provide hail reports and fishing logs: Whether admission in evidence of hail report and fishing logs infringes fisherman's right against self-incrimination

Present: Lamer C.J. and La Forest, L'Heureux-Dubé, Sopinka, Gonthier, Cory, McLachlin, Iacobucci and Major JJ.

ON APPEAL FROM THE BRITISH COLUMBIA COURT OF APPEAL

Constitutional law -- Charter of Rights -- Fundamental justice -- Self-incrimination -- Fishermen required by statute to provide hail reports and fishing logs indicating estimated poundage of catch by species and date, time and location of catch -- Fisherman charged with overfishing -- Whether admission in evidence of hail report and fishing logs infringes fisherman's right against self-incrimination under s. 7 of Canadian Charter of Rights and Freedoms.
The appellant was the captain of a vessel engaged in a licensed and regulated commercial groundfish fishery in British Columbia. He was charged under the Fisheries Act with three counts of catching and retaining fish in excess of the fixed quota, contrary to s. 10(1) of the British Columbia Fishery (General) Regulations. At trial, the Crown sought to admit into evidence the fishing logs and hail report made by the appellant, which indicate the estimated poundage of the catch by species, and the date, time and location of catch during each trip. All fishermen are required under s. 61 of the Fisheries Act to provide these documents and failure to do so constitutes an offence under the Act. The trial judge excluded the hail report and fishing logs on the grounds that they were self-incriminatory and that their admission would violate the appellant's rights under s. 7 of the Canadian Charter of Rights and Freedoms. The Crown called no further evidence and an acquittal was entered. A majority of the Court of Appeal allowed the Crown's appeal, set aside the acquittal, and ordered a new trial.

Held: The appeal should be dismissed.

The protection against self-incrimination afforded by s. 7 of the Charter is not absolute. In determining the ambit of this protection, it is important in a particular case to consider the context in which the claim for its application arises. In the present regulatory context, the principle against self-incrimination does not prevent the Crown from relying on fishing logs and a hail report at the appellant's trial for overfishing simply because these documents are statutorily required. It is not contrary to fundamental justice for an individual to be convicted of a regulatory offence on the basis of a record or return that he is required to submit as one of the terms and conditions of his participation in the regulatory sphere.

Individuals like the appellant who are compelled to furnish hail reports and fishing logs are not in an adversarial or even inquisitorial relationship with the state at the time they provide the information. The essential purpose of the self-reporting obligation under s. 61 of the Act is to provide fisheries officials with up-to-date information necessary for the effective regulation of the fishery. The information is compiled quite apart from any investigation into wrongdoing. More importantly, the "coercion" exercised by the state here is muted, for it arose only after the appellant had made a conscious choice to participate in a regulated area, with its attendant obligations. No one is compelled to participate in the groundfish fishery. In accepting his licence, the appellant is presumed to know, and to have accepted, the terms and conditions associated with it, which include the completion of hail reports and fishing logs, and the prosecution of those who overfish. Just because the information in the returns may later be used in an adversarial proceeding, when the state seeks to enforce the restrictions necessary to accomplish its regulatory objectives, does not mean that the state is guilty of coercing the individual to incriminate himself.

Further, neither of the two rationales behind the principle against self-incrimination -- to protect against unreliable confessions and to protect against the abuse of power by the state -- is threatened by allowing the Crown to use hail reports and fishing logs in the prosecution of those who overfish. Even assuming that a true return under s. 61 of the Act can be equated to a confession, allowing the use of these returns at trial would not increase the likelihood of their being falsified. As well, there is little danger of abusive state conduct in this instance.

Hail reports and fishing logs are required from all commercial fishers and assist in the routine administration of the Fisheries Act and should be seen to constitute the "ordinary" records of those licensed to participate in the groundfish fishery. The fact that these records are statutorily required, and would not exist but for s. 61 of the Act, does not turn them into compelled testimony of the kind that is taken during an investigation into wrongdoing. The protection against self-incrimination afforded by s. 7 of the Charter should not be understood to elevate all records produced under statutory compulsion to the status of compelled testimony at a criminal or investigative hearing. Little expectation of privacy can attach to the hail reports and fishing logs, which are produced precisely to be read and relied upon by state officials. The use of the information contained in these records is not an affront to individual dignity since they divulge nothing about the personality of the individual who has created them. There is also nothing stressful or invasive about responding to a statutory requirement to make hail reports and fishing logs -- a requirement designed to benefit not only those who comply with it, but also society at large.

R. v. Finta [1994] 1 S.C.R. 701 Charter of Rights -- War crimes and crimes against humanity -- Nature and proof of offences -- Defence of police officer following lawful orders -- Whether infringement of principles of fundamental justice

Present: Lamer C.J. and La Forest, L'Heureux-Dubé, Gonthier, Cory, McLachlin and Major JJ.

ON APPEAL FROM THE COURT OF APPEAL FOR ONTARIO

Criminal law -- War crimes and crimes against humanity -- Nature and proof of offences -- Allegations arising from detention, robbery and deportation to concentration camps of Jewish persons in Nazi-controlled World War II Europe -- Defence of police officer following lawful orders -- Trial judge calling own evidence -- Whether war crimes and crimes against humanity separate crimes from included Criminal Code offences or whether Code provisions jurisdictional allowing Canadian courts to exercise jurisdiction in situations of war crimes or crimes against humanity over criminal activity occurring abroad -- Whether necessary for the jury to decide, beyond a reasonable doubt not only guilt under applicable Criminal Code charges but also whether acts war crimes and/or crimes against humanity -- Whether requisite mens rea for each offence requiring the Crown to prove intent to commit criminal offence and knowledge of factual characteristics of war crimes and/or crimes against humanity -- Whether "peace officer defence" available and nature of that defence -- Whether trial judge's instructions to the jury adequately overcoming prejudice caused by defence counsel's inflammatory and improper jury address -- Whether police statement and deposition of deceased person admissible even though within recognized exception to the hearsay rule -- Whether trial judge properly calling own evidence --Whether trial judge's instructions to the jury relating to the Crown's identification evidence appropriate -- Criminal Code, R.S.C., 1985, c. C-46, ss. 6(2), 7(3.71)(a)(i), (ii), (iii), (b), (3.72), (3.74), (3.76), 15, 25(1), (2), (3), (4), 736.
Constitutional law -- Charter of Rights -- War crimes and crimes against humanity -- Nature and proof of offences -- Allegations arising from detention, robbery and deportation to concentration camps of Jewish persons in Nazi-controlled World War II Europe -- Defence of police officer following lawful orders -- Whether infringement of principles of fundamental justice (s. 7), the right to be informed without unreasonable delay of the specific offence (s. 11(a)), the right to trial within a reasonable time (s. 11(b)), the right to be presumed innocent (s. 11(d)), the requirement that an act or omission constitute an offence (s. 11(g)), the prohibition against cruel and unusual punishment (s. 12) or the equality guarantees (s. 15) -- If so, whether infringement justified under s. 1 --Canadian Charter of Rights and Freedoms, ss. 1, 7, 11(a), (b), (d), (g), 12, 15.
Respondent, a legally trained captain in the Royal Hungarian Gendarmerie, was commander of an investigative unit at Szeged when 8,617 Jewish persons were detained in a brickyard, forcibly stripped of their valuables and deported under dreadful conditions to concentration camps as part of the Nazi regime's "final solution". The only authority for implementing this barbarous policy in Hungary was the Baky Order, a decree of the Hungarian Ministry of the Interior directed to a number of officials including the commanding officers of the gendarme (investigative) subdivisions. This order placed responsibility for executing the plan on the Gendarmerie and certain local police forces.

Respondent was charged under the Criminal Code, R.S.C. 1927, with unlawful confinement, robbery, kidnapping and manslaughter of the victims of Szeged. There were in effect four pairs of alternate counts -- one series as crimes against humanity and the other as war crimes. After the war a Hungarian court tried respondent in absentia and convicted him of "crimes against the people". His punishment in that country became statute-barred and he later benefitted from a general amnesty. The Hungarian trial and conviction were found to be nullities under Canadian law and the amnesty was found not to be a pardon. The pleas of autrefois convict or pardon were therefore not available. Expert opinion at trial was that the Baky Order was manifestly illegal and that a person trained in Hungarian law would have known so. 
The Crown's case depended in large measure on the testimony of 19 witnesses who had been interned at Szeged and deported to the concentration camps. The evidence of these survivors fell into four general groups. Six witnesses who knew respondent before the events in issue testified as to things said and done by him at the brickyard and at the train station. A second group consisting of three witnesses who did not know respondent beforehand identified him as having said or done certain things at the brickyard and at the station. A third group consisting of three witnesses who did not know respondent beforehand also testified as to things said and done at the brickyard and at the station. However, this last group based their identification of respondent on statements made to them by others. The fourth group, consisting of eight witnesses who did not know respondent beforehand and did not identify him, gave evidence as to events at the brickyard and the train station. In addition to the evidence of the survivors, the Crown relied on photographs, handwriting and fingerprint evidence to identify respondent as a captain in the Gendarmerie at Szeged at the relevant time. Expert and documentary evidence was tendered to establish the historical context of the evidence, the relevant command structure in place in Hungary in 1944 and the state of international law in 1944.

During the trial, the trial judge, on behalf of the defence, called the evidence of two eye-witnesses, Ballo and Kemeny. The statement and minutes of a third witness, Dallos, whose testimony was given at respondent's Hungarian trial, was also admitted. Dallos, a survivor of the brickyard who died in 1963, gave evidence of the existence of a lieutenant who might have been in charge of the confinement and deportation of the Jews at the brickyard. The trial judge ruled that, although the evidence was of a hearsay nature, it was admissible. He also stated that, together with other evidence, it could leave the jury with a reasonable doubt about the responsibility of respondent for confinement and brickyard conditions. The trial judge warned the jury in his charge about the hearsay nature of the evidence.

Respondent was acquitted at trial and a majority of the Court of Appeal dismissed the Crown's appeal from that acquittal. This judgment was appealed and cross-appealed.

Several issues were raised on appeal. Firstly, was s. 7(3.71) of the Criminal Code merely jurisdictional in nature or did it create two new offences, a crime against humanity and a war crime, and define the essential elements of the offences charged such that it was necessary for the jury to decide, beyond a reasonable doubt, not only whether the respondent was guilty of the 1927 Criminal Code offences charged, but also whether his acts constituted crimes against humanity and/or war crimes as defined in ss. 7(3.71) and 7(3.76)? Secondly, did the trial judge misdirect the jury as to the requisite mens rea for each offence by requiring the Crown to prove not only that the respondent intended to commit the 1927 Criminal Code offences charged, but also that he knew that his acts constituted war crimes and/or crimes against humanity as defined in s. 7(3.76)? Thirdly, did the trial judge err in putting the "peace officer defence" (s. 25 of the Code), the "military orders defence" and the issue of mistake of fact to the jury and did he misdirect the jury in the manner in which he defined those defences? Fourthly, did the trial judge's instructions to the jury adequately correct defence counsel's inflammatory and improper jury address so as to overcome the prejudice to the Crown and not deprive it of a fair trial? Fifth, was the Dallos "evidence" (police statement and deposition) admissible and, in particular, in finding it admissible even though it did not fall within any of the recognized exceptions to the hearsay rule? Sixth, did the trial judge err calling the Dallos evidence and the videotaped commission evidence as his own evidence, thereby making it unnecessary for the defence to do so and as a result depriving the Crown of its statutory right to address the jury last, and if so, did it result in a substantial wrong or miscarriage of justice? Seventh, were the trial judge's instructions to the jury relating to the Crown's identification evidence appropriate.

The constitutional questions stated on the cross-appeal queried whether s. 7(3.74) and s. 7(3.76) of the Code violate ss. 7 (the principles of fundamental justice), 11(a) (the right to be informed without unreasonable delay of the specific offence), 11(b) (the right to trial within a reasonable time), 11(d) (the right to be presumed innocent), 11(g) (the requirement that an act or omission constitute an offence), 12 (the prohibition against cruel and unusual punishment) or 15 (the equality guarantees) of the Canadian Charter of Rights and Freedoms, and if so, whether they were justifiable under s. 1.

Held (La Forest, L'Heureux-Dubé and McLachlin JJ. dissenting): The appeal should be dismissed.

Held: The cross-appeal should be dismissed. Sections 7(3.74) and 7(3.76) of the Criminal Code do not violate ss. 7, 11(a), (b), (d), (g), 12 or 15 of the Charter.

Per Gonthier, Cory and Major JJ.:

The Appeal
Jurisdiction
Canadian courts have jurisdiction to try individuals living in Canada for crimes which they allegedly committed on foreign soil only when the conditions specified in s. 7(3.71) are satisfied. The most important of those requirements, for the purposes of the present case, is that the alleged crime must constitute a war crime or a crime against humanity. It is thus the nature of the act committed that is of crucial importance in the determination of jurisdiction. Canadian courts may not prosecute an ordinary offence that has occurred in a foreign jurisdiction. The only reason Canadian courts can prosecute these individuals is because the acts alleged to have been committed are viewed as being war crimes or crimes against humanity. A war crime or a crime against humanity is not the same as a domestic offence. There are fundamentally important additional elements involved in a war crime or a crime against humanity.

The Requisite Elements of the Crime Described by Section 7(3.71)
Canadian courts normally do not judge ordinary offences that have occurred on foreign soil but have jurisdiction to try individuals living in Canada for crimes which they allegedly committed abroad when the conditions specified in s. 7(3.71) are satisfied. Here, the most important of those requirements is that the alleged crime must constitute a war crime or a crime against humanity which, compared to a domestic offence, has fundamentally important additional elements. It is thus the nature of the act committed that is of crucial importance in the determination of jurisdiction.

In order to constitute a crime against humanity or a war crime, there must be an element of subjective knowledge on the part of the accused of the factual conditions which render the actions a crime against humanity. The mental element of a crime against humanity must involve an awareness of the facts or circumstances which would bring the acts within the definition of a crime against humanity. It is not necessary, however, to establish that the accused knew that his or her actions were inhumane. Similarly, for war crimes, the Crown would have to establish that the accused knew or was aware of the facts or circumstances that brought his or her actions within the definition of a war crime. The accused would have to have known that a state of war existed and that his or her actions even in a state of war, would shock the conscience of all right thinking people. Alternatively, the mens rea requirement of both crimes against humanity and war crimes would be met if it were established that the accused was wilfully blind to the facts or circumstances that would bring his or her actions within the provisions of these offences.

The wording of the section, the stigma and consequences that would flow from a conviction all indicate that the Crown must establish that the accused committed a war crime or a crime against humanity. This is an integral and essential aspect of the offence. It is not sufficient simply to prove that the offence committed in Canada would constitute robbery, forcible confinement or manslaughter. An added element of inhumanity must be demonstrated to warrant a conviction under this section. The mental element required to be proven to constitute a crime against humanity is that the accused was aware of or wilfully blind to facts or circumstances which would bring his or her acts within the definition of a crime against humanity. However it would not be necessary to establish that the accused knew that his or her actions were inhumane. It is sufficient if the Crown establishes that the actions viewed by a reasonable person in the position of the accused were inhumane.

Similarly for war crimes the Crown would have to establish that the accused knew or was aware of facts that brought his or her action within the definition of war crimes, or was wilfully blind to those facts. It would not be necessary to prove that the accused actually knew that his or her acts constituted war crimes. It is sufficient if the Crown establishes that the acts, viewed objectively, constituted war crimes.

The Defences
The defence of obedience to superior orders and the peace officer defence are available to members of the military or police forces in prosecutions for war crimes and crimes against humanity. Those defences are subject to the manifest illegality test: the defences are not available where the orders in question were manifestly unlawful. Even where the orders were manifestly unlawful, the defence of obedience to superior orders and the peace officer defence will be available in those circumstances where the accused had no moral choice as to whether to follow the orders. There can be no moral choice where there was such an air of compulsion and threat to the accused that he or she had no alternative but to obey the orders.

Trial Judge's Calling Evidence
The trial judge, in order to take the unusual and serious step of the court's calling witnesses, must believe it essential to exercise his or her discretion to do so in order to do justice in the case. Here, where the trial judge had decided that certain evidence was essential to the narrative, it was a reasonable and proper exercise of this discretion to call the evidence if the Crown refused to do so. It is essential in a case where the events took place 45 years ago that all material evidence be put before the jury. With the passage of time it becomes increasingly difficult to get at the truth of events: witnesses die or cannot be located, memories fade, and evidence can be so easily forever lost. It is then essential that in such a case all available accounts are placed before the court. The argument that all cases pose difficulties in presenting a defence fails to recognize that this case, because of the time elapsed, presents very real difficulties for the defence in getting at the truth which is not comparable to other cases.

The trial judge properly took into account the fact that if he did not call the evidence the defence would be required to do so and as a result lose its right to address the jury last. Where the trial judge has found that the evidence in question should have been called by the Crown, the issue of who addresses the jury last is indeed relevant. If this were not so it would be open to the Crown not to call certain evidence in order to force the defence to give up its right to address the jury last. (The Crown here did not act for improper reasons.) The opportunity for such abuse should not be left open. Further, the trial judge's concern for the order of addresses to the jury was secondary to his finding that the evidence was essential to the narrative.

Finally, the trial judge did not need to wait until after the defence had decided whether or not to call evidence before he called the evidence in question. The trial judge could not wait until the defence had finished its case without risking offending the rule that a trial judge should not call evidence him- or herself after the close of the defence case unless the matter was unforeseeable. If the trial judge had waited, and the defence had elected not to call evidence, the trial judge would have been prevented from calling the evidence at that time, as the matter was readily foreseeable, and calling it at that point would have been prejudicial to the defence.

The Cross-Appeal
Does Section 7(3.74) and (3.76) of the Criminal Code Violate Section 7 of the Charter Because these Purport to Remove the Protection of Section 15 of the Criminal Code?

Respondent, even though he acted in obedience to the law (the Baky Order), could not argue that he had an honest but mistaken belief that that decree was lawful so as to absolve him of fault. He still had the guilty mind required to found a conviction. Section 7(3.74) does not, by permitting the removal of this defence, result in a breach of fundamental justice in violation of s. 7 of the Charter. When the Criminal Code provides that a defence is to be expressly excluded it is because Parliament has determined that the criminal act is of such a nature that not only is the disapprobation of society warranted, but also the act cannot be justified by the excluded defence. Such a legislative provision will not generally violate s. 7 when a defence is inconsistent with the offence proscribed in that it would excuse the very evil which the offence seeks to prohibit or punish.

Do the Impugned Sections of the Code Violate the Charter by Reason of Vagueness?

International law prior to 1944 provided fair notice to the accused of the consequences of breaching the still evolving international law offences. The legislation is not made uncertain merely because the entire body of international law is not codified and that reference must be made to opinions of experts and legal writing in interpreting it. Differences of opinion of international law experts as to these provisions and the questions of fact and law that arise in interpreting and applying them do not render them vague or uncertain. It is the court that must ultimately interpret them.

Do the Impugned Sections of the Code Violate Section 7 and Section 11(g) of the Charter?

Although the average citizen is not expected to know in detail the law with respect to a war crime or a crime against humanity, it cannot be argued that he or she had not substantive fair notice of it or that it is vague. Everyone has an inherent knowledge that such actions are wrong and cannot be tolerated whether this perception arises from a moral, religious or sociological stance. These crimes, which violate fundamental human values, are vehemently condemned by the citizens of all civilized nations and are so repulsive, reprehensible and well understood that the argument that their definition is vague or uncertain does not arise. Similarly, the definitions of "war crimes" and "crimes against humanity" do not constitute a standardless sweep authorizing imprisonment. The standards which guide the determination and definition of crimes against humanity are the values that are known to all people and shared by all.

The impugned sections do not violate ss. 7 and 11(g) of the Charter because of any allegedly retrospective character. The rules created by the Charter of the International Military Tribunal and applied by the Nuremberg Trial represented "a new law". The rule against retroactive legislation is a principle of justice. A retroactive law providing individual punishment for acts which were illegal though not criminal at the time they were committed, however, is an exception to the rule against ex post facto laws. Individual criminal responsibility represents certainly a higher degree of justice than collective responsibility. Since the internationally illegal acts for which individual criminal responsibility has been established were also morally the most objectionable and the persons who committed them were certainly aware of their immoral character, the retroactivity of the law applied to them cannot be considered as incompatible with justice. Justice required the punishment of those committing such acts in spite of the fact that under positive law they were not punishable at the time they were performed. It follows that it was appropriate that the acts were made punishable with retroactive force.

Did the Pre- and Post-Charge Delay Violate Sections 7, 11(b) and 11(d) of the Charter?

The pre- and post-charge delay does not violate the Charter principles of fundamental justice (s. 7), the right to trial without unreasonable delay (s. 11(b)) and the right to be presumed innocent (s. 11(d)). The principles set out in R. v. Askov accordingly need not be extended to the situation here. Indeed, the delay was far more likely to be prejudicial to the Crown's case than it was to that of the defence. The documentary and physical evidence not available to the defence was probably destroyed during the war and therefore would not have been available for trial even if held a few years after the war. With regard to post-charge delay, the indictment was preferred less than a year after the legislation was proclaimed. This was a minimal and very reasonable period of delay.

Do the Impugned Sections of the Code Violate Sections 7 and 15 of the Charter?

The impugned sections do not infringe the equality provisions of s. 15 of the Charter. The fact that the legislation relates only to acts or omissions performed by individuals outside Canada is not based on a personal characteristic but on the location of the crime. The group of persons who commit a war crime or a crime against humanity outside of Canada cannot be considered to be a discrete and insular minority which has suffered stereotyping, historical disadvantage or vulnerability to political and social prejudice. Similarly, these sections, notwithstanding the allegation that they allegedly subject the individual to prosecution based on an extension of jurisdiction for crimes for which the people of Canada are not criminally liable, are not contrary to the principles of fundamental justice.

Do the Impugned Provisions Violate Section 12 of the Charter?

No argument was made with respect to s. 12 (cruel and unusual punishment) of the Charter. It was not necessary to consider the application of s. 1.

Per Lamer C.J.: The appeal should be dismissed for the reasons given by Cory J. The cross-appeal should be dismissed as being moot.

Per La Forest, L'Heureux-Dubé and McLachlin JJ. (dissenting 1 ): Section 7(3.71) of the Criminal Code confers jurisdiction on Canadian courts to prosecute foreign acts amounting to war crimes or crimes against humanity domestically, according to Canadian criminal law in force at the time of their commission. The provision does not create any new offences. The person who commits the relevant act is not declared guilty of an offence as in all other criminal offences. On the contrary, the nucleus of the provision is its predicate, "shall be deemed to commit that act or omission in Canada at that time". Moreover, no penalty is stipulated. A finding of war crime or crime against humanity does not result in punishment but rather merely opens the door to the next procedural step -- the placing before the jury of the charges against the accused for offences defined in the Code in respect of acts done outside the country, so long as those acts constitute crimes against humanity or war crimes. 
The war crimes and crimes against humanity provision stands as an exception to the general rule regarding the territorial ambit of criminal law. Parliament intended to extend the arm of Canada's criminal law in order to be in a position to prosecute these extraterritorial acts if the alleged perpetrators were discovered here. Although exceptions to s. 6 (which limits the Code's application to Canada) can also take the form of offence-creating provisions that expressly embrace extraterritorial acts, the wording of s. 7(3.71) closely resembles that of other purely jurisdiction-endowing provisions and can be contrasted with these offence-creating provisions. Had Parliament wished specifically to make war crimes and crimes against humanity domestic offences, it would have been much easier to do so directly.

No distinction should be made between territorial jurisdiction of the court (going to the determination of the proper Canadian court to hear a case) and territorial reach of the criminal law (affecting the definition of the offences themselves). Section 6(2) of the Code does not render Canadian territoriality a defining element of its offences. Rather, it merely precludes a person's conviction or discharge for an offence when committed outside Canada in response to the structure of international order which entrusts prosecution of a criminal act to the state in which that act was committed. The fact that an act or an omission may have taken place outside Canada's borders does not negate its quality as culpable conduct.

Questions of jurisdiction are matters of law entrusted to the trial judge. The terms of s. 6 are not absolute; they specifically envision exceptions, whether in the Code itself or in other Acts of Parliament. Deciding questions of jurisdiction has been found to be properly entrusted to the trial judge in other circumstances in R. v. Balcombe and no reason exists for a different rule to apply to the s. 6 inquiry. Whether the criteria in s. 7(3.71), (whether the act amounts to a war crime or crime against humanity, whether it constituted an offence pursuant to Canadian law at the time of commission, and whether identifiable individuals were involved) creating the exception to s. 6 have been met is a question of law entrusted to the trial judge and not to the jury. If these requirements are not satisfied, the exception to the rule of no extraterritorial application is not met, and the court must decline jurisdiction and acquit the accused even if all the elements of the offences of manslaughter, robbery, confinement or assault may be satisfied.

The jury's role will be similar to that exercised in an ordinary prosecution under our domestic law. Its function, and the charge made to it, will be like those that would be made to a jury determining the underlying offence only. The sole difference will be in relation to justifications, excuses and defences. Section 7(3.73) provides the accused with the benefit of pleading all available international justifications, excuses and defences in addition to those existing under domestic law. The one domestic defence made unavailable, by the operation of s. 7(3.74), is the defence of obedience to de facto law.

The requirements for jurisdiction need not be proved beyond a reasonable doubt. The trial judge, however, must consider the evidence to satisfy the jurisdiction requirements and not simply base his or her assessment of these requirements on the charges as alleged. Because some of the facts necessary to establish jurisdiction are not the same as those necessary for the jury's determination of the underlying offence, all the findings of fact cannot be left to the jury. Here, since the jury will have to hear much of the same evidence related to the offences as the trial judge would have to hear in relation to the jurisdiction issue, it will usually be more efficient to have the trial judge consider the jurisdiction issue at the same time as the jury hears the evidence related to the offence. If desired, and to keep a jury's mind clear, the parts of the evidence or expert testimony that are completely irrelevant to the jury's concerns can be heard in the jury's absence. At the close of the evidence, the judge will decide whether the conditions for the exercise of jurisdiction have been met. If so, then the court can proceed to hear the jury's verdict.

War crimes and crimes against humanity do not require an excessively high mens rea going beyond that required for the underlying offence. In determining the mens rea of a war crime or a crime against humanity, the accused must have intended the factual quality of the offence. In almost if not every case, the domestic definition of the underlying offence will capture the requisite mens rea for the war crime or crime against humanity as well. Thus, the accused need not have known that his or her act, if it constitutes manslaughter or forcible confinement, amounted to an "inhumane act" either in the legal or moral sense. One who intentionally or knowingly commits manslaughter or kidnapping would have demonstrated the mental culpability required for an inhumane act. The normal mens rea for confinement, robbery, manslaughter, or kidnapping, whether it be intention, knowledge, recklessness or wilful blindness, is adequate.

The additional conditions of the actus reus requirement under international law are intended to be used to ascertain whether the factual conditions are such that the international relations concerns of extraterritorial limits do not arise. Since in almost if not every case the mens rea for the war crime or crime against humanity will be captured by the mens rea required for the underlying offence that will have to be proved to the jury beyond a reasonable doubt, the trial judge will rarely, if ever, have to make any additional findings in relation to the mens rea to satisfy the jurisdiction requirements.

If a justification, excuse or defence that would have been available had the accused been charged with the crime under international law rather than the underlying crime is available, it should be referred to the jury with appropriate instructions whether the issue arises on the evidence presented by the Crown or the accused. Under s. 7(3.73) of the Code, an accused may rely on any "justification, excuse or defence available . . . under international law" as well as under the laws of Canada. The jury would then have to decide the issue with any reasonable doubt decided in favour of the accused.

The scheme in s. 7(3.71)-(3.77) does not deprive the accused of his or her rights in a manner inconsistent with the principles of fundamental justice. The accused cannot be found guilty of the offence charged (the underlying domestic offence) unless the jury finds the relevant mental element on proof beyond a reasonable doubt. This mental element coincides with that of the war crime or crime against humanity. And if any excuse, justification or defence for the act arises under international law, the accused is entitled to the benefit of any doubt about the matter, including any relevant mens rea attached to such excuse, justification or defence. Charter jurisprudence relating to fundamental justice does not require, merely because a special stigma might attach to certain offences, that only the jury be entrusted with finding mens rea and only on a standard of proof beyond a reasonable doubt. Any stigma attached to being convicted under war crimes legislation does not come from the nature of the offence, but more from the surrounding circumstances of most war crimes and often is a question of the scale of the acts in terms of numbers.

Under the jurisdictional portion of s. 7(3.71), the inquiry goes to assessing whether Canadian courts are able to convict or discharge the perpetrator of the relevant conduct. The preliminary question, whether the relevant conduct constitutes a situation evaluated by the international community to constitute one warranting treatment exceptional to the general precepts of international law, involves an assessment of Canada's international obligations and other questions concerning the interrelationship of nations. The culpability of the acts targeted by this provision, from Canada's perspective, arises from, and will be assessed according to Canadian standards of offensive behaviour as embodied in the Code. The preliminary question of war crimes or crimes against humanity is more of a political inquiry than one of culpability and accordingly does not traditionally fall within the province of the jury. The international community actively encourages the prosecution of those whose criminal conduct also constitutes war crimes or crimes against humanity.

It is not unfair or contrary to our philosophy of trial by jury to entrust determination of jurisdiction to the trial judge rather than the jury. The assignment of this task is just and well-designed given the technical nature of the actual factual findings that must be made by the trial judge on the preliminary jurisdictional question, as well as the complicated nature of the international law with which he or she must grapple. The technical nature of these inquiries, unrelated as they are to matters of culpability, do not form part of the special capacity of the jury.

The jury's role in the prosecution remains extensive. As in any other domestic prosecution, the jury is the sole arbitrator of whether both the actus reus and the mens rea for the offence charged are present and whether any domestic defences are available. Moreover, in addition to its normal functions, the jury also decides whether any international justification, excuse or defence is available. These determinations are not merely technical findings to supplement the extensive role of the trial judge; on the contrary, they go to the essence of the accused's culpability. The jury alone decides whether the accused is physically and mentally guilty of the offence charged, on proof beyond a reasonable doubt. The only element removed from the jury's usual scope of considerations in regular domestic prosecutions is the de facto law defence (s. 7(3.74)).

Section 7(3.74) does not violate the s. 7 of the Charter by removing available defences. Subsections 7(3.73) and (3.74) qualify each other and together indicate that the accused has the benefit of all available international and domestic justifications, excuses or defences. The operation of s. 7(3.73) only rules out resort to the simple argument that, because a domestic law existed, the conduct was authorized and so excused. The whole rationale for limits on individual responsibility for war crimes and crimes against humanity is that there are higher responsibilities than simple observance of national law. That a law of a country authorizes some sort of clearly inhumane conduct cannot be allowed to be a defence.

The peace officer and the military orders defences put to the jury here exist under Canadian domestic law and relate to arguments based on authorization or obedience to national law. The rationale for these defences is that a realistic assessment of police or military organizations requires an element of simple obedience; there must be some degree of accommodation to those who are members of such bodies. At the same time, totally unthinking loyalty cannot be a shield for any human being, even a soldier. The defence is not simply based on the idea of obedience or authority of de facto national law, but rather on a consideration of the individual's responsibilities as part of a military or peace officer unit. Essentially obedience to a superior order provides a valid defence unless the act is so outrageous as to be manifestly unlawful. Further, an accused will not be convicted of an act committed pursuant to an order wherein he or she had no moral choice but to obey.

The war crime provisions do not violate ss. 7 and 11(g) of the Charter because they are retroactive. The accused is not being charged or punished for an international offence, but a Canadian criminal offence that was in the Code when it occurred.

International law in this area was neither retroactive nor vague. Even on the basis of international convention and customary law, there are many individual documents that signalled the broadening prohibitions against war crimes and crimes against humanity. Numerous conventions indicated that there were international rules on the conduct of war and individual responsibility for them. International law, as expressed by international and national tribunals, continues to maintain that crimes against humanity and war crimes were well established. The strongest source in international law for crimes against humanity, however, are the common domestic prohibitions of civilized nations. The conduct listed under crimes against humanity was of the sort that no modern civilized nation was able to sanction.

The Code provisions do not violate s. 11(g) as being retroactive. Section 11(g) of the Charter specifically refers to the permissibility of conviction on the basis of international law or the general principles of law recognized by the community of nations. One of the factors motivating the terms of the provision was to remove concerns about otherwise preventing prosecution of war criminals or those charged with crimes against humanity.

Section 7(3.71) (relating to the generality of the definitions of war crimes and crimes against humanity) read with s. 7(3.76) does not violate s. 7 of the Charter by reason of vagueness. The offence with which the accused is charged and for which he will be punished is the domestic offence in the 1927 Code, and it is readily apparent that the cross appeal is not concerned with arguing that these standard Code provisions are unconstitutionally vague. The standard of vagueness necessary for a law to be found unconstitutional is that the law must so lack in precision as not to give sufficient guidance for legal debate. The contents of the customary, conventional and comparative sources provide enough specificity to meet this standard for vagueness.

The pre-trial delay of 45-odd years between the alleged commission of the offence and the laying of charges did not violate ss. 7, 11(b) and 11(d) of the Charter. Pre-charge delay, at most, may in certain circumstances have an influence on the assessment of whether post-charge delay is unreasonable but of itself is not counted in determining the delay. The Charter does not insulate accused persons from prosecution solely on the basis of the time that elapsed between the commission of the offence and the laying of the  charge. No complaint was made as to post-charge delay.

Section 7(3.71) does not violate ss. 7 and 15 of the Charter by applying only to acts committed outside Canada. This provision is jurisdictional and creates no new offences. Whether impugned conduct is committed abroad or in Canada, the accused would be charged with the same offence and subject to the same penalty, if convicted. Indeed, any difference in treatment favours the extraterritorial perpetrator.

R. v. Jones [1994] 2 S.C.R. 229: Right against self-incrimination -- Defence counsel requesting psychiatric assessment to determine whether accused mentally ill -- Trial judge finding accused to be dangerous offender on basis of pre-trial psychiatric assessments -- Whether admission in evidence of results of pre-trial psychiatric examinations violated accused's right against self-incrimination
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Criminal law -- Dangerous offenders -- Sexual offences -- Defence counsel requesting psychiatric assessment to determine whether accused mentally ill -- Accused later pleading guilty to sexual assault -- Trial judge finding accused to be dangerous offender on basis of pre-trial psychiatric assessments -- Whether admission in evidence of results of pre-trial psychiatric examinations violated accused's right against self-incrimination -- Criminal Code, R.S.C., 1985, c. C-46, ss. 537(1)(b), 755.
Constitutional law -- Charter of Rights -- Fundamental justice -- Right against self-incrimination -- Defence counsel requesting psychiatric assessment to determine whether accused mentally ill -- Accused later pleading guilty to sexual assault -- Trial judge finding accused to be dangerous offender on basis of pre-trial psychiatric assessments -- Whether admission in evidence of results of pre-trial psychiatric examinations violated accused's right against self-incrimination -- Canadian Charter of Rights and Freedoms, s. 7.
Constitutional law -- Charter of Rights -- Right to counsel -- Defence counsel requesting psychiatric assessment to determine whether accused mentally ill -- Accused later pleading guilty to sexual assault -- Trial judge finding accused to be dangerous offender on basis of pre-trial psychiatric assessments -- Whether accused's right to counsel violated when he was not advised that psychiatric investigation could include observations with respect to his future dangerousness -- Canadian Charter of Rights and Freedoms, s. 10(b).
The accused was convicted of rape, gross indecency and attempted rape of three girls in 1982 and was sentenced to five years' imprisonment. In 1986, while on parole, he was charged with three counts of sexual assault with a weapon and three counts of unlawful confinement. His counsel obtained an order under s. 537(1)(b) of the Criminal Code remanding the accused into custody for observation to assess his mental state. The accused was examined by two psychiatrists and one psychologist. He was warned that whatever he told the psychiatrists could be used against him and might be included in a report to the court. He was not specifically told, however, that what he said on the examination could be used to assist in determining whether he was a dangerous offender. One psychiatrist told the accused that he had the right to refuse to answer questions and had the right to consult counsel prior to answering any questions. The accused pleaded guilty to one count each of sexual assault and sexual assault with a weapon. During the dangerous offender proceedings that followed, the trial judge held a voir dire to determine the admissibility of evidence from the two psychiatrists and the psychologist. He rejected defence counsel's argument that admitting the evidence would violate the accused's rights under s. 7 of the Canadian Charter of Rights and Freedoms. He declared the accused to be a dangerous offender and gave him an indeterminate sentence. The Court of Appeal upheld the decision.

Held (Lamer C.J. and Sopinka, Cory and Major JJ. dissenting): The appeal should be dismissed.

Per La Forest, L'Heureux-Dubé, Gonthier, McLachlin and Iacobucci JJ.: Where there is psychiatric evidence legally obtained pursuant to an order under s. 537(1)(b) of the Code relevant to assessing the extent of an offender's dangerousness, it should be admitted at the sentencing stage. The results of the psychiatric observation are not used to "incriminate" the accused at his dangerous offender proceedings, since he has already been found guilty of the offence with which he was charged. Once guilt has been established, the court places greater emphasis on the interests of society in developing a sentence that is appropriate to the guilty party. As with all sentencing, both the public interest in safety and the general sentencing interest of developing the most appropriate penalty for the particular offender dictate the greatest possible range of information on which to make an accurate evaluation of the danger posed by the offender. Dangerous offender sentencing allows the justice system to tailor more precisely the actual time served by the offender to the threat that he poses to society. The overriding aim is not the punishment of the offender but the prevention of future violence through the imposition of an indeterminate sentence. An indeterminate sentence is not an unlimited sentence: the offender faces incarceration only for the period of time that he poses a serious risk to the safety of society. To deny the court access to the earlier findings of the psychiatrists may hinder the effective determination of the true risk posed by the offender. While it is true that under s. 756 the court may remand the offender for observation for the purposes of gathering evidence on his dangerous offender status, the offender may attempt to hide elements of his character or refuse to answer the psychiatrists' questions. As a result, there is a real danger that evidence from the pre-trial psychiatric evaluation which is excluded may not surface in the post-trial phase. While such an exclusion may be acceptable while the guilt of the accused is in question, it cannot be justified after his guilt has been established.

The accused's rights under s. 10(b) of the Charter were not violated during the psychiatric examinations. Dangerous offender proceedings are part of the sentencing process, and it is the duty of counsel to make an accused aware of the possible sentence he will be facing as a result of being found guilty of a particular crime. Given the accused's past record, counsel should have been aware that dangerous offender proceedings would likely be pursued by the Crown. The accused requested the tests and was made aware that his statements could be used against him. This general warning was sufficient. Further, the accused was not entitled to a second opportunity to exercise his right to counsel. 
Given that the examinations of the accused were designed to provide an assessment of his mental health, they fell within the parameters of the s. 537(1)(b) order made by the trial judge. The evidence so obtained is covered by s. 755 and must be heard by the court on the dangerous offender application if, in the opinion of the court, it is relevant. It is admissible under the Charter and there is no basis for reading down s. 755.

Per Lamer C.J. and Sopinka, Cory and Major JJ. (dissenting): Section 7 of the Charter is engaged in this case because of the serious limitation of liberty inherent in dangerous offender proceedings. This Court has recognized implicitly that the principle against self-incrimination is a principle of fundamental justice. The word "incriminate" in this context need not be equated with "tending to prove guilt of a criminal offence". Even if dangerous offender proceedings are characterized as part of the sentencing process rather than as a separate proceeding with new penal consequences, the operation of the principle against self-incrimination is by no means excluded.

Under s. 755 of the Code, in dangerous offender proceedings "the court shall hear the evidence of at least two psychiatrists and all other evidence that, in its opinion, is relevant". A broad interpretation of this section allows evidence gathered from the accused during psychiatric observation ordered to determine if the accused is or was mentally ill to be used for the purposes of dangerous offender proceedings. This allows for self-incrimination and is thus not in accordance with the principles of fundamental justice. It is irrelevant that the accused in this case requested the order remanding him into custody for observation. The accused requested the order for purposes other than a dangerous offender proceeding. Furthermore, s. 537 does not require the consent of the accused and therefore an order can be made under this section for observation against the wishes of the accused. This is sufficient to constitute a limit on the s. 7 right to liberty.

The limitation on the right to liberty arising on a broad interpretation of s. 755 is not justified under s. 1 of the Charter. While the objective of s. 755, which is to protect society from dangerous offenders, is a pressing and substantial concern in our society and is of sufficient importance to warrant limiting a constitutionally protected right or freedom, the means chosen to achieve this objective are unfair in the present case. In order to benefit from the protection afforded by the principles of fundamental justice to the mentally ill against committal or an unfair trial, the accused should not be forced into incriminating him or herself for dangerous offender proceedings. There is also more than minimal impairment of s. 7 here, since observation may be ordered under s. 756 of the Code, which has safeguards for the offender and therefore impairs the s. 7 rights less than s. 537(1)(b). A remand order under s. 756 can only be made once the offender has been convicted, whereas a remand order under s. 537(1)(b) can be made before conviction. The presumption of constitutionality approach to statutory interpretation dictates that s. 755 not be read as rendering evidence gathered during psychiatric observation ordered under s. 537(1)(b) admissible at dangerous offender proceedings.

R. v. Daviault [1994] 3 S.C.R. 63: Whether rule that mental element of general intent offence cannot be negated by drunkenness violates principles of fundamental justice and presumption of innocence
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Criminal law -- Sexual assault -- Mens rea -- Intoxication -- Accused acquitted of sexual assault on account of his extreme intoxication at time of incident -- Acquittal overturned on appeal -- Whether evidence of extreme intoxication tantamount to state of automatism can negative intent required for general intent offence.
Constitutional law -- Charter of Rights -- Fundamental justice -- Accused acquitted of sexual assault on account of his extreme intoxication at time of incident -- Acquittal overturned on appeal -- Whether rule that mental element of general intent offence cannot be negated by drunkenness violates principles of fundamental justice -- If so, whether infringement justifiable -- Canadian Charter of Rights and Freedoms, ss. 1, 7.
Constitutional law -- Charter of Rights -- Presumption of innocence -- Accused acquitted of sexual assault on account of his extreme intoxication at time of incident -- Acquittal overturned on appeal -- Whether rule that mental element of general intent offence cannot be negated by drunkenness violates presumption of innocence -- If so, whether infringement justifiable -- Canadian Charter of Rights and Freedoms, ss. 1, 11(d).
The complainant, a 65-year-old woman who is partially paralysed and thus confined to a wheelchair, knew the accused through his wife. At about 6:00 p.m. one evening, at her request, the accused arrived at her home carrying a 40-ounce bottle of brandy. The complainant drank part of a glass of brandy and then fell asleep in her wheelchair. When she awoke during the night to go to the bathroom, the accused appeared, grabbed her chair, wheeled her into the bedroom, threw her on the bed and sexually assaulted her. He left the apartment at about 4:00 a.m. The complainant subsequently discovered that the bottle of brandy was empty. The trial judge found as a fact that the accused had drunk the rest of the bottle between 6:00 p.m. and 3:00 a.m. The accused was a chronic alcoholic. He testified that he had spent the day at a bar where he had consumed seven or eight bottles of beer. He recalled having a glass of brandy upon his arrival at the complainant's residence but had no recollection of what occurred between then and when he awoke nude in the complainant's bed. He denied sexually assaulting her. The pharmacologist called by the defence as an expert witness testified that an individual with the blood-alcohol ratio he hypothesized the accused would have had after consuming that amount of alcohol might suffer a blackout. In such a state the individual loses contact with reality and the brain is temporarily dissociated from normal functioning. The individual has no awareness of his actions when he is in such a state and will likely have no memory of them the next day. The trial judge found as a fact that the accused had committed the offence as described by the complainant, but acquitted him because he had a reasonable doubt about whether the accused, by virtue of his extreme intoxication, had possessed the minimal intent necessary to commit the offence of sexual assault. The Court of Appeal allowed the Crown's appeal and ordered that a verdict of guilty be entered. It held that the defence of self-induced intoxication resulting in a state equal to or akin to automatism or insanity is not available as a defence to a general intent offence.

Held (Sopinka, Gonthier and Major JJ. dissenting): The appeal should be allowed and a new trial ordered.

Per L'Heureux-Dubé, Cory, McLachlin and Iacobucci JJ.: The strict application of the rule established in this Court's decision in Leary that the mens rea of a general intent offence cannot be negated by drunkenness offends both ss. 7 and 11(d) of the Canadian Charter of Rights and Freedoms. The mental aspect of an offence has long been recognized as an integral part of crime, and to eliminate it would be to deprive an accused of fundamental justice. The mental element in general intent offences may be minimal; in this case it is simply an intention to commit the sexual assault or recklessness as to whether the actions will constitute an assault. The necessary mental element can ordinarily be inferred from the proof that the assault was committed by the accused, but the substituted mens rea of an intention to become drunk cannot establish the mens rea to commit the assault. Moreover, the presumption of innocence requires that the Crown bear the burden of establishing all elements of a crime, including the mental element of voluntariness. Assuming that voluntary intoxication is reprehensible, it does not follow that its consequences in any given situation are either voluntary or predictable. Further, self-induced intoxication cannot supply the necessary link between the minimal mens rea required for the offence and the actus reus. To deny that even a very minimal mental element is required for sexual assault offends the Charter in a manner that is so drastic and so contrary to the principles of fundamental justice that it cannot be justified under s. 1 of the Charter. The experience of other jurisdictions which have completely abandoned the Leary rule, coupled with the fact that under the proposed approach, the defence would be available only in the rarest of cases, demonstrate that there is no urgent policy or pressing objective which need to be addressed. Studies on the relationship between intoxication and crime do not establish any rational link. Finally, as the Leary rule applies to all crimes of general intent, it cannot be said to be well tailored to address a particular objective and it would not meet either the proportionality or the minimum impairment requirements.

The flexible approach suggested by Wilson J. in Bernard, whereby evidence of intoxication could properly go before a jury in general intent offences if it demonstrated such extreme intoxication that there was an absence of awareness which was akin to a state of insanity or automatism, should be adopted. Given the minimal nature of the mental element required for crimes of general intent, even those who are significantly drunk will usually be able to form the requisite mens rea and will be found to have acted voluntarily. Extreme intoxication akin to automatism or insanity should, like insanity, be established by the accused on a balance of probabilities. It will only be on rare occasions that evidence of such an extreme state of intoxication can be advanced. While such a burden constitutes a violation of the accused's rights under s. 11(d) of the Charter, it can be justified under s. 1. It is only the accused who can give evidence as to the amount of alcohol consumed and its effect upon him. Expert evidence would be required to confirm that the accused was probably in a state akin to automatism or insanity as a result of his drinking.

Should it be thought that the mental element involved relates to the actus reus rather than the mens rea, the result must be the same. The actus reus requires that the prohibited criminal act be performed voluntarily as a willed act. A person in a state of automatism cannot perform a voluntary willed act, and someone in an extreme state of intoxication akin to automatism must also be deprived of that ability. It would equally infringe s. 7 of the Charter if an accused who was not acting voluntarily could be convicted of a criminal offence. Here again the voluntary act of becoming intoxicated cannot be substituted for the voluntary action involved in sexual assault. To convict in the face of such a fundamental denial of natural justice could not be justified under s. 1 of the Charter.

Per Lamer C.J.: Cory J.'s position on the law was agreed with, and the carving out of an exception to the rule laid down in Leary was supported.

Per La Forest J.: Dickson C.J.'s view in Bernard and Quin which strongly challenged the rule in Leary having been rejected by a majority of the Court, Wilson J.'s approach in that case as developed in Cory J.'s reasons was preferred.

Per Sopinka, Gonthier and Major JJ. (dissenting): This Court's decision in Leary still stands for the proposition that evidence of intoxication can provide a defence for offences of specific intent but not for offences of general intent. Since sexual assault is a crime of general intent, intoxication is no defence. This rule is supported by sound policy considerations. One of the main purposes of the criminal law is to protect the public. Society is entitled to punish those who of their own free will render themselves so intoxicated as to pose a threat to other members of the community. The fact that an accused has voluntarily consumed intoxicating amounts of drugs or alcohol cannot excuse the commission of a criminal offence unless it gives rise to a mental disorder within the terms of s. 16 of the Criminal Code.

Since the Leary rule does not relieve the Crown of the responsibility of proving the existence of a mens rea or any of the other elements of the offence of sexual assault which are required by the principles of fundamental justice, it does not violate s. 7 or s. 11(d) of the Charter. While this is one of the rare cases in which the accused was sufficiently intoxicated to raise a reasonable doubt as to whether he intended to commit the offence of sexual assault, none of the relevant principles of fundamental justice require that the intent to perform the actus reus of an offence of general intent be an element of the offence. The requirements of the principles of fundamental justice are satisfied by proof that the accused became voluntarily intoxicated. The general rule that the mental fault element of a crime must extend to the actus reus, including consequences forming part thereof, is subject to exceptions. The principles of fundamental justice can exceptionally be satisfied provided the definition of the offence requires that a blameworthy mental element be proved and that the level of blameworthiness not be disproportionate to the seriousness of the offence. These requirements are satisfied in this case. Individuals who render themselves incapable of knowing what they are doing through the voluntary consumption of alcohol or drugs possess a sufficiently blameworthy state of mind that their imprisonment does not offend the principle of fundamental justice which prohibits imprisonment of the innocent. Those found guilty of committing sexual assault are rightfully submitted to a significant degree of moral opprobrium, and that opprobrium is not misplaced in the case of the intoxicated offender. While as a general rule an act must be the voluntary act of an accused in order for the actus reus to exist, the rules of fundamental justice are satisfied by a showing that the drunken state was attained through the accused's own blameworthy conduct. Finally, although distinguishing between offences of specific and general intent may lead to some illogical results, the underlying policy of the Leary rule is sound. Rather than jettisoning the rule, the Court should clarify the distinction by clearly identifying and defining the mental element of offences. It can then be determined whether applying the criteria for the identification of offences of specific and general intent in a particular case serves the public interest in punishing the offender notwithstanding the absence of the mens rea associated with the offence.

R. v. Bartle [1994] 3 S.C.R. 173: -- Right to retain and instruct counsel and to be informed thereof -- Rights read to person under arrest mentioning availability of legal aid but not mentioning availability of free and immediate duty counsel by toll-free telephone 

Present: Lamer C.J. and La Forest, L'Heureux-Dubé, Sopinka, Gonthier, Cory, McLachlin, Iacobucci and Major JJ.

ON APPEAL FROM THE COURT OF APPEAL FOR ONTARIO

Constitutional law -- Charter of Rights -- Right to retain and instruct counsel and to be informed thereof -- Free duty counsel -- Rights read to person under arrest mentioning availability of legal aid but not mentioning availability of free and immediate duty counsel by toll-free telephone -- Arrest made outside normal working hours -- Person under arrest not knowing who to call -- Incriminating statement made -- Whether or not statement should be excluded from evidence -- Canadian Charter of Rights and Freedoms, ss. 10(b), 24(2) -- Criminal Code, R.S.C., 1985, c. C-46, ss. 253(b), 254(3)(a), (b), (5).
The appellant was arrested for impaired driving after failing a roadside breathalyser test in the early hours of a Saturday morning. The arresting officer read the appellant his rights under s. 10(b) of the Charter from a pre-printed caution card that mentioned the availability of legal aid. The officer did not, however, refer to the fact that free and immediate preliminary legal advice was available from duty counsel, who could be reached by calling a toll-free number printed on the caution card. Shortly after the caution was read to him the appellant made an incriminating statement. After being taken to the police station, the appellant was twice asked whether he wanted to call a lawyer. Again, no mention was made of the toll-free number for free duty counsel. On both occasions the appellant declined. He later testified that he thought that he could only contact a lawyer during normal working hours, and that he had indicated to a constable that he did not know who to call at that time of night. The constable, on the other hand, testified that appellant simply replied "no" when asked if he wanted to contact a lawyer.

The appellant's conviction was overturned on appeal to the Ontario Court, General Division but was restored by the Court of Appeal. At issue was whether the information component of s. 10(b) of the Charter requires that police routinely refer to the existence and availability of 24-hour duty counsel services providing free, preliminary legal advice, that can be reached by telephoning a toll-free number and, if so, whether the evidence obtained following a failure by the police to fulfil their informational duty should be excluded under s. 24(2) of the Charter.

Held (L'Heureux-Dubé and Gonthier JJ. dissenting): The appeal should be allowed.

The issues are decided as follows:

Section 10(b) of the Charter was violated: Lamer C.J. and La Forest, Sopinka, Gonthier, Cory, McLachlin, Iacobucci and Major JJ. (L'Heureux-Dubé J. dissenting).

Lamer C.J. and La Forest, Sopinka, Gonthier, Cory, Iacobucci and Major JJ. held that there is a duty to advise detainees of existing duty counsel services. McLachlin J. held that there is a duty to advise of a right to immediate consultation with counsel independent of financial means, even if duty counsel services are not available. L'Heureux-Dubé J. held that there is no duty to advise detainees of the existence of counsel services, whether or not such services are available. 
______________________________________

(1) Section 10(b) of the Charter
Per Lamer C.J. and Sopinka, Cory, Iacobucci and Major JJ.: Section 10(b) places three duties on state authorities: the duty to inform detainees of the right to counsel, the duty to provide them with a reasonable opportunity to exercise this right, and the duty to curtail questioning until that reasonable opportunity has been exercised. The first duty is an informational one. The second and third are implementation duties that are triggered only if a detainee expresses the wish to exercise the right to counsel. The right to counsel that s. 10(b) provides is not absolute. Unless a detainee invokes the right and is reasonably diligent in exercising it, the correlative duty on the police to provide a reasonable opportunity and to refrain from eliciting evidence will either not arise in the first place or will be suspended. The rights guaranteed by s. 10(b) may be waived by the detainee, but the standard for waiver is high, especially in circumstances where the alleged waiver has been implicit. The information component of the right to counsel must accordingly be comprehensive in scope and be presented by police authorities in a "timely and comprehensible" manner. Unless detainees are clearly and fully informed of their rights at the outset, they cannot be expected to make informed choices and decisions about whether or not to contact counsel and, in turn, whether to exercise other rights, such as their right to silence. Moreover, in light of the rule that police are not required to assure themselves that a detainee fully understands his or her rights, absent special circumstances indicating that a detainee does not understand the s. 10(b) caution, it is important that the standard caution given to detainees be as instructive and clear as possible.

The jurisprudence has added two elements to the information component. A detainee must be given information about access to legal aid and to duty counsel.

Imposing additional informational requirements on the police is justified by the need to fulfil the underlying purpose of the Charter-guaranteed right to counsel. Central to s. 10(b) is the information component, which is what is provided universally to all detainees and upon which subsequent correlative duties on the state hinge.

R. v. Brydges stands for the proposition that police authorities are required to inform detainees about Legal Aid and duty counsel services which are in existence and available in the jurisdiction at the time of detention. Basic information about how to access available services which provide free, preliminary legal advice should be included in the standard s. 10(b) caution. Failure to provide such information is a breach of s. 10(b). Where the informational obligations under s. 10(b) have not been properly complied with by the police, questions about whether a particular detainee exercised his or her facilitation rights do not properly arise for consideration. (These questions may become relevant, however, when considering whether the evidence obtained in the course of the Charter violation should be excluded under s. 24(2) of the Charter). The breach of s. 10(b) is complete, except in cases of waiver or urgency, upon a failure by state authorities to inform a detainee properly of his or her right to counsel and until such time as that failure is corrected.

The validity of a waiver of a procedural right is dependent on it being clear and unequivocal that the person is waiving the procedural safeguard and is doing so with full knowledge of the rights the procedure was enacted to protect. This standard applies equally to Charter rights. In the case of s. 10(b)'s informational component, requiring that a person waiving the right have "full knowledge" of it means that he or she must already be fully apprised of the information that he or she has the right to receive. The fact that a detainee indicates that he or she does not wish to hear the information conveyed by the standard police "caution" mandated by s. 10(b) will not, by itself, be enough to constitute a valid waiver of s. 10(b)'s informational component.

If the circumstances reveal that a particular detainee does not understand the standard caution, the authorities must take additional steps to ensure that the detainee comprehends the rights guaranteed by s. 10(b), and the means by which they can be exercised. Conversely, situations may occasionally arise in which the authorities' duty to make a reasonable effort to inform the detainee of his or her s. 10(b) rights will be satisfied even if certain elements of the standard caution are omitted. This will only be the case if the detainee explicitly waives his or her right to receive the standard caution, and if the circumstances reveal a reasonable basis for believing that the detainee in fact knows and has adverted to his rights, and is aware of the means by which these rights can be exercised. The fact that a detainee merely indicates that he or she knows his or her rights will not, by itself, provide a reasonable basis for believing that the detainee in fact understands their full extent or the means by which they can be implemented. There must be a reasonable basis for believing that a detainee who waives the informational component of s. 10(b) is, in fact, cognizant of some, or all, of the information contained in the standard caution. In this case, omitting this information from the standard caution may not result in a violation of s. 10(b).

The standard for waiver of the informational right is high. In light of the informational component's importance in ensuring that the purposes of s. 10(b) are fully recognized, the validity of waivers of that component should only be recognized where it is clear that the detainee already fully understands his or her s. 10(b) rights, fully understands the means by which they can be exercised, and adverts to those rights. Requiring that these conditions be met ensures that any subsequent waiver of the right to counsel made following a waiver of the informational component will be a fully informed one. Since the informational obligations s. 10(b) imposes on state authorities are not onerous, it is not unreasonable to insist that these authorities resolve any uncertainty that might exist regarding the detainee's knowledge of his or her rights.

The appellant in this case did not express any interest in waiving any of his informational rights, including his right to be informed of the existence of Brydges duty counsel services, and moreover, the evidence did not reasonably support the inference that he knew that such services were available. Therefore, he did not waive his s. 10(b) informational rights, so the authorities' failure to inform him properly of the availability of duty counsel resulted in a s. 10(b) violation.

Per La Forest J.: The reasons of Lamer C.J. regarding the scope of obligation of the police to inform a person arrested or detained of existing and available duty counsel services were agreed with.

Per Gonthier J.: Agreement was expressed with the reasons of Lamer C.J. as to the scope of the obligation of the police regarding disclosure upon arrest or detention of existing and available duty counsel services and with the conclusion that appellant's s. 10(b) rights were infringed.

Per McLachlin J.: At a minimum, a detainee must be informed of his or her right to retain and instruct counsel immediately upon detention, and that the right to do so is conferred even on those individuals who cannot afford private counsel. This information must be provided to all detainees, regardless of the presence or absence of duty counsel systems in the jurisdiction at the time of detention. All detainees in Canada have equal rights under s. 10(b), although the means by which those rights may be exercised may not exist in all jurisdictions. Where no means exist for implementing the right to counsel under s. 10(b), a detainee is nevertheless entitled to be told of the scope of his or her rights, after which he or she can make an informed choice about exercising the right. In those jurisdictions where a duty counsel scheme has in fact been implemented, there is an additional duty to inform detainees of the existence and availability of duty counsel, including information about how to access such services.

The caution given here fell short of meeting even the two minimum requirements of the informational component of s. 10(b), let alone the additional requirement of informing the detainee of available legal aid. Once it has been established that the detainee was not properly informed of his or her right to counsel, the breach of s. 10(b) is complete and issues such as waiver and due diligence do not arise for consideration.

Per L'Heureux-Dubé J. (dissenting): Section 10(b) of the Charter requires the police to inform a person under arrest or detention of the right to consult counsel of choice. If the detainee expresses the desire to consult counsel, the police must provide the detainee with a reasonable opportunity to do so and must refrain from questioning the detainee until the detainee has had that opportunity. The detainee, however, must exercise reasonable diligence in attempting to consult counsel.

While it is desirable to inform a detainee of existing duty counsel services in all circumstances, such information is not constitutionally required by s. 10(b) of the Charter. Since s. 10(b) does not require the provinces to establish Legal Aid or duty counsel programs, it is not constitutionally required that police officers provide detainees with information concerning such programs, even in the event that they exist. R. v. Brydges goes no further than requiring police officers to inform a detainee of the existence and availability of free advice from Legal Aid and duty counsel when the detainee expresses a concern about his or her ability to afford a lawyer.

On this basis, since the caution, information and facilitation given in this case by the police to the appellant upon his detention met the s. 10(b) requirements discussed above, the appeal should be dismissed.

(2) Section 24(2) of the Charter
Per Lamer C.J. and Sopinka, Cory, Iacobucci and Major JJ.: To exclude evidence under s. 24(2), a Charter violation in the course of obtaining the evidence must first occur. It must also be found that, having regard to all the circumstances, admission of the evidence would bring the administration of justice into disrepute. In this case, both the breathalyser evidence and the self-incriminating statement were obtained in the context of the infringement of the appellant's right to counsel under s. 10(b).

Although the applicant bears the ultimate burden of persuasion under s. 24(2), the onus on certain issues will shift to the Crown. Under the second branch of s. 24(2), an issue that arises is whether the accused would have acted any differently had there been no s. 10(b) violation. The legal burden (the burden of persuasion) of establishing that a s. 24(2) applicant would not have acted any differently rests on the Crown. Where conscripted evidence is involved, the conclusion must be drawn that trial fairness has been adversely affected because the evidence might not have been obtained if there had been no breach. Two reasons underlie this conclusion. First, breaches of s. 10(b) tend to impact directly on adjudicative fairness. Where self-incriminatory (as opposed to real) evidence has been obtained as a result of a s. 10(b) violation, its admission will generally have a negative affect on the fairness of the trial. Second, given this Court's warnings about the dangers of speculating as to the advice a lawyer has given a detainee, absent the s. 10(b) breach, any uncertainty about what an accused would have done should be resolved in the accused's favour. For the purposes of considering the effect of admission of evidence on trial fairness, courts assume that the incriminating evidence would not have been obtained but for the violation.

If the state claims that there was no causal link between a Charter breach and the obtaining of evidence, it is the state that should bear the burden of proving this assertion.

Although the scope of available legal advice in the impaired driving context is necessarily limited, there is sufficient scope for legal advice to a detainee who has received a breathalyser demand pursuant to s. 254(3)(a) of the Code to say that courts must not speculate about the nature of that advice and whether it would have made any difference to the outcome of the case. An ex post facto approach should not be used to determine whether or not the defence of "no reasonable and probable grounds" was actually available to the accused on the facts. One of the purposes of s. 10(b) is to provide detainees with an opportunity to make informed choices about their legal rights and obligations. This opportunity is no less significant when breathalyser charges are involved. Breathalyser evidence in the impaired driving context cannot be held ipso facto not to be self-incriminating evidence. Similarly, it cannot be said that its admission does not affect the fairness of a trial.

The evidence should be excluded under s. 24(2) of the Charter. Admission of the breathalyser tests and the self-incriminatory statement would adversely affect the fairness of the trial. To try and draw conclusions one way or the other as to what the appellant would have done, had he been properly cautioned, would be speculative and the uncertainty must accordingly be resolved against the Crown. Where the impugned evidence runs afoul of the "trial fairness" factor, admissibility cannot be saved by resorting to the "seriousness of the violation" factor. The good faith of the police and questions as to the seriousness of the breach, while favouring admission, cannot cure the fact that the admission would render the trial unfair. Notwithstanding the appellant's near admission of guilt and the seriousness of the problem of drunk driving, the evidence should be excluded in the long-term interests of the administration of justice. Section 24(2) must work together with s. 10(b) to ensure that the privilege against self-incrimination and the principle of adjudicative fairness are respected and protected in our criminal justice system.

Per La Forest J.: The breathalyser test should be excluded under s. 24(2) of the Charter, substantially for the reasons given by Lamer C.J., but with some observations about the distinction between conscriptive evidence and real evidence. That distinction is not always helpful; the terms are not mutually exclusive because evidence may well be both. Here the evidence was undoubtedly conscriptive (though by virtue of statute) but the argument that it is real evidence is also maintainable. Rather than relying on the foregoing distinction, it is more useful to examine whether the obtention of the evidence was related to the Charter breach.

Here, the breach of s. 10(b) deprived the accused of the possibility of making a choice about whether or not to take the test. The range of advice available to counsel in the particular circumstances was limited, but such advice may well have changed the option exercised by the accused. This inability to exercise a choice because of the failure of the police to comply with the duty set forth in Brydges was compelling. Though the case for excluding the evidence was by no means overwhelming, the repute of the administration of justice on the long term is better served by such exclusion, given the need to underline for the police the importance of complying with their duties in relation to the accused's right to counsel.

Per McLachlin J.: The exclusion of the impugned evidence under s. 24(2) of the Charter was in the best interests of the administration of justice.

Per L'Heureux-Dubé J. (dissenting): Even if there had been an infringement of s. 10(b), the breathalyser evidence and the appellant's statement should not be excluded under s. 24(2) of the Charter, since, on the basis of the test set out in R. v. Collins, the violation, had there been one, was not a serious one and the admission of the evidence would not bring the administration of justice into disrepute and render the trial unfair.

As regards the first set of factors under the Collins test, admission of the breathalyser results would not render the trial unfair. They are not self-incriminating evidence in the same sense as a confession. Rather, they are indicia of a physical condition which existed independently and which could in fact be observed by police officers and recorded by them. Police officers would have required the appellant to take the breathalyser test regardless of whether he spoke to them or to counsel as the breathalyser test is statutorily compellable under the Criminal Code.

With respect to the appellant's incriminating statement, even if it would not have been made but for the Charter breach, its admission would not seriously prejudice the appellant in that it presents evidence which was otherwise and independently available through the results of the breathalyser tests.

As regards the seriousness of the Charter violation, the evidence disclosed that the police had been acting in good faith. Consequently, the admission of the evidence is favoured by this second set of factors under the Collins test.

The final group of factors to consider under the Collins test concern the effect of the exclusion of the evidence on the administration of justice. Offences against s. 253(b) are extremely serious offences and this has been consistently recognized by this Court. Thus, when considered in conjunction with the fairness of the trial and the nature of the Charter violation, the seriousness of the offence demonstrates that it is the exclusion, rather than admission of the evidence, which would tend to bring the administration of justice into disrepute.

Per Gonthier J. (dissenting): In agreement with L'Heureux-Dubé J., the evidence should not have been excluded under s. 24(2) of the Charter.

R. v. Prosper [1994] 3 S.C.R. 236: Right to retain and instruct counsel-- Appellant unable to contact legal aid lawyer and unable to afford private lawyer -- whether the breathalyser evidence should be excluded.
Present: Lamer C.J. and La Forest, L'Heureux-Dubé, Sopinka, Gonthier, Cory, McLachlin, Iacobucci and Major JJ.

ON APPEAL FROM THE COURT OF APPEAL FOR NOVA SCOTIA

Constitutional law -- Charter of Rights -- Right to retain and instruct counsel and to be informed thereof -- Free duty counsel -- Arrest made outside normal working hours -- Rights read to person under arrest mentioning availability of legal aid -- Appellant wishing to speak with lawyer and provided list of legal aid lawyers -- Appellant unable to contact legal aid lawyer and unable to afford private lawyer -- Breathalyser test taken and failed -- Whether s. 10(b) of the Charter imposing substantive constitutional obligation on governments to provide free and immediate preliminary legal advice upon request -- Whether appellant's s. 10(b) right was violated -- If so, whether the breathalyser evidence should be excluded under s. 24(2) -- Canadian Charter of Rights and Freedoms, ss. 1, 7, 10(b), 24(2) -- Criminal Code, R.S.C., 1985, c. C-46, ss. 253(a), (b), 254(3), (5), 258(1)(c)(ii), (d), 503(1)(a).
Late one Saturday afternoon, two police officers observed the appellant driving erratically. Following a chase on foot, he was arrested and charged with car theft, with having care and control of a motor vehicle with a blood alcohol level above the legal limit contrary to s. 253(b) of the Criminal Code, and with having the control of a motor vehicle while impaired contrary to s. 253(a). He had a strong smell of alcohol on his breath, bloodshot eyes, his speech was intermittent and slurred and he was swaying from side to side. A section 10(b) Charter caution was read to him from a card, advising of the right to apply for free legal aid. The appellant indicated that he wanted to speak with a lawyer. The police provided him with a list of legal aid lawyers and, when this search proved unsuccessful, gave him a telephone book to continue his search. The police did not at first realize that all but one of the lawyers on the list were currently unavailable outside regular office hours, but they informed the appellant of this fact upon learning of this situation. The appellant declined to call lawyers in private practice because he could not afford their services. He then agreed to take the breathalyser tests.

The trial judge dismissed the s. 253(a) charge on the ground that he had a reasonable doubt. The defence, while conceding that all elements on the s. 253(b) charge had been proved, successfully argued that appellant's s. 10(b) Charter rights had been infringed, that the breathalyser certificate should be excluded under s. 24(2) of the Charter and that the charge should be dismissed. The Court of Appeal allowed the Crown's appeal, substituted a conviction under s. 253(b) of the Code and remitted the matter back to the trial court for sentencing. At issue here were whether the s. 10(b) Charter right to retain and instruct counsel without delay imposed a substantive constitutional obligation on governments to ensure that duty counsel is available upon arrest or detention to provide free and immediate preliminary legal advice upon request, whether appellant's s. 10(b) right was violated, and if so, whether the breathalyser evidence should be excluded under s. 24(2) of the Charter.

Held (La Forest, L'Heureux-Dubé, Gonthier and Major JJ. dissenting): The appeal should be allowed.

The issues are decided as follows:

Section 10(b) of the Charter
Section 10(b) of the Charter does not impose a substantive constitutional obligation on governments to ensure that duty counsel is available upon arrest or detention to provide free and immediate preliminary legal advice upon request (unanimous). Section 10(b) was violated: per Lamer C.J. and Sopinka, Cory, McLachlin and Iacobucci JJ. (La Forest, L'Heureux-Dubé, Gonthier and Major JJ. dissenting).

Section 24(2) of the Charter
The evidence should be excluded as its admission would bring the administration of justice into disrepute: per Lamer C.J. and Sopinka, Cory, McLachlin and Iacobucci JJ. (La Forest, L'Heureux-Dubé and Gonthier JJ. dissenting). Major J. did not address this issue.

R. v. Laba [1994] 3 S.C.R. 965: Reverse onus infringing presumption of innocence -- Whether infringement justifiable as reasonable limit

Present: Lamer C.J. and La Forest, L'Heureux-Dubé, Sopinka, Gonthier, Cory, McLachlin, Iacobucci and Major JJ.

ON APPEAL FROM THE COURT OF APPEAL FOR ONTARIO

Constitutional law -- Charter of Rights -- Presumption of innocence -- Reverse onus provision -- Criminal Code provision prohibiting anyone from selling or purchasing precious metal ore "unless he establishes that he is the owner or agent of the owner or is acting under lawful authority" -- Reverse onus infringing presumption of innocence -- Whether infringement justifiable as reasonable limit -- Canadian Charter of Rights and Freedoms, ss. 1, 11(d) -- Criminal Code, R.S.C., 1985, c. C-46, s. 394(1)(b).
Courts -- Supreme Court of Canada -- Jurisdiction -- Appeals -- Motions judge declaring section of Criminal Code unconstitutional and granting stay of proceedings -- Court of Appeal striking out offending words only and upholding rest of section -- Whether Supreme Court has jurisdiction to hear Crown's appeal -- Criminal Code, R.S.C., 1985, c. C-46, ss. 674, 693(1)(b) -- Supreme Court Act, R.S.C., 1985, c. S-26, s. 40(1), (3).
The respondents were charged under s. 394(1)(b) of the Criminal Code, which makes it an offence for anyone to sell or purchase any rock, mineral or other substance that contains precious metals "unless he establishes that he is the owner or agent of the owner or is acting under lawful authority". They brought a pre-trial motion challenging the constitutional validity of s. 394(1)(b) under ss. 7, 11(c) and 11(d) of the Canadian Charter of Rights and Freedoms. The motions judge declared that s. 394(1)(b) violated the presumption of innocence in s. 11(d) of the Charter, was not saved by s. 1 of the Charter and so was of no force or effect. He granted the respondents' application for a stay of proceedings. On appeal to the Court of Appeal the Crown conceded that there was an infringement of s. 11(d) but sought to reverse the ruling on the ground that the provision should have been saved under s. 1 of the Charter. The Court of Appeal concluded that the Crown had not met the onus of proving that the reverse onus clause was a reasonable limit within the meaning of s. 1. In its order it stated that the appeal was allowed to the extent that, with the exception of the words `he establishes that', which were struck out, the validity of the remainder of s. 394(1)(b) was upheld. The issues raised here are (1) whether this Court has jurisdiction to hear the appeal; and (2) whether s. 394(1)(b) infringes s. 11(d) of the Charter and, if so, whether it is a reasonable limit on the s. 11(d) right pursuant to s. 1 of the Charter.

Held: The appeal should be allowed in part.

Jurisdiction
Per Lamer C.J. and Sopinka, Cory, McLachlin, Iacobucci and Major JJ.: This Court does not have jurisdiction to hear this appeal under s. 693(1)(b) of the Code, which provides for an appeal by the Attorney General where a judgment of a court of appeal dismisses an appeal. Appeals under the Criminal Code are against orders, not reasons, and an appeal is allowed if an order is reversed even if the reasons for the reversal are not what the appellant would have liked them to be. The order in this case was a stay of proceedings. It was lifted implicitly, since in the formal order the Court of Appeal allowed the appeal. The Court of Appeal's failure to lift the stay explicitly could have been rectified by way of the Crown simply proceeding with a trial or applying to the Court of Appeal to amend its judgment.

This Court does, however, have jurisdiction to hear an appeal against the reading out of the reverse onus clause of s. 394(1)(b) of the Code under s. 40(1) of the Supreme Court Act. Section 674 of the Code does not limit the jurisdiction provided to this Court by s. 40(1) in the circumstances of this case, for the reasons given in Dagenais v. Canadian Broadcasting Corp. Nor is an appeal to this Court precluded by s. 40(3). An appeal against a ruling on the constitutionality of a law that cannot be piggybacked onto proceedings set out in the Criminal Code is a judgment of the highest court of final resort in a province in which judgment can be had in the particular case, and this Court therefore has jurisdiction under s. 40(1) to grant leave to appeal against such a ruling. To find otherwise would mean that if a finding of unconstitutionality coincides with a conviction, no appeal against the finding will be available if the accused chooses not to appeal. Such a consequence is absurd. In order to avoid such a result, a "dual proceedings, s. 40" analytical approach should be adopted to appeals against successful challenges under s. 52 of the Constitution Act, 1982 to the constitutionality of laws. When the constitutionality of a law is challenged in the context of criminal proceedings, there are effectively two proceedings -- the proceedings directed at a determination of culpability and the proceedings directed at a determination of constitutionality. They will usually proceed together but may, on occasion, proceed separately. Here the Crown's appeal against the Court of Appeal's ruling on the constitutionality of s. 394(1)(b) cannot be piggybacked onto proceedings set out in the Code. If the Crown proceeded to trial and the respondents were convicted, then there would be no order as to the constitutionality of the redrafted s. 394(1)(b) to appeal against. The adverse constitutional ruling of the Court of Appeal is thus a judgment of the highest court of final resort and the Crown can seek leave to appeal under s. 40(1) of the Supreme Court Act. While the Crown did not seek leave under s. 40(1), this problem can be solved with a granting of leave by this Court proprio motu, nunc pro tunc, ex post facto.

Per La Forest and Gonthier JJ.: This Court has jurisdiction to hear the appeal under s. 693(1)(b) of the Criminal Code for the reasons given by L'Heureux-Dubé J. under that heading.

Per L'Heureux-Dubé J.: Section 40(1) of the Supreme Court Act does not provide this Court with jurisdiction to hear the present appeal as the Chief Justice's "dual proceedings, s. 40" approach is rejected. The proceedings in this case, including the constitutional challenge, are clearly criminal proceedings, and all criminal appeals must be specifically created by statute. This appeal is from an interlocutory ruling arising out of a pre-trial motion. While s. 40(1) has in the past been held to provide this Court with jurisdiction to hear interlocutory appeals in civil matters, it has not been so interpreted with respect to interlocutory criminal appeals. The proposed "dual proceedings, s. 40" approach is therefore inconsistent with the jurisprudence of this Court since it is well settled that there should be no interlocutory criminal appeals. There are strong policy reasons for not permitting such appeals as they would fragment the criminal trial process and cause potentially lengthy delays. Furthermore, the "dual proceedings, s. 40" approach allows the Crown to appeal a trial judge's finding that a provision is unconstitutional directly to the Supreme Court of Canada, with leave. In this respect, the "dual proceedings, s. 40" approach effectively confers upon provincial Attorneys General the ability to "refer" federal criminal legislation to the Supreme Court on a "reference"-type proceeding. Such an expansion of the "reference" jurisdiction of this Court should be left to Parliament. Moreover, the "dual proceedings, s. 40" approach may be inconsistent with s. 674 of the Criminal Code. Specifically, it is not clear that this Court's jurisdiction under s. 40(1) is in all circumstances unaffected by s. 674 of the Criminal Code, or that s. 674 does not limit that jurisdiction in the case at hand. The exact nature of the interaction between the two provisions remains an open question. Finally, even if the "dual proceedings, s. 40" approach had been accepted, this case does not satisfy the criteria under that approach for an appeal to this Court from a constitutional ruling in a criminal proceeding. Since certain proceedings, including a trial and any subsequent appeals, are still pending, the constitutionality of s. 394(1)(b) might still arrive before this Court through normal appellate procedures and it is impossible to conclude that the constitutional question at issue could not ultimately be "piggybacked" onto procedures set out in the Criminal Code.

While this Court does not have jurisdiction to hear this appeal under s. 40(1) of the Supreme Court Act, it does have jurisdiction to hear this appeal under s. 693(1)(b) of the Code. While technically the order granting a stay of proceedings was reversed by the Court of Appeal and the appeal was allowed, in substance this appeal concerned not the stay of proceedings but the decision to strike down s. 394(1)(b) of the Code. With respect to this issue, the Crown effectively lost its appeal. The Court of Appeal found the reverse onus clause in s. 394(1)(b) unconstitutional, but instead of striking down the entire provision, it struck out only the reverse onus clause. Thus, while the Crown won with respect to the remedy, it lost on every issue of substance it raised. A "substance over form" approach to the interpretation of the term "dismisses" in s. 693(1)(b) should be adopted. While overall success in the court below will preclude any further appeal under s. 693(1)(b), where the Crown suffered "overwhelming failure", as here, it should have the right to appeal to this Court under s. 693(1)(b), with leave, regardless of whether or not the appeal to the Court of Appeal was technically dismissed.

Constitutionality of s. 394(1)(b) of the Criminal Code
Per Sopinka J. for the Court: The Crown properly conceded that the reverse onus in s. 394(1)(b) of the Code violates s. 11(d) of the Charter. The purpose of s. 394(1)(b) is clearly to criminalize trade in stolen precious metal ore. Since it permits accused persons to be convicted despite the presence of a reasonable doubt as to whether they were engaged in a legitimate transaction, it directly contravenes the presumption of innocence enshrined in s. 11(d). There is a wide range of innocent people who could be caught within the ambit of s. 394(1)(b) and could conceivably be unable to prove that their purchase or sale of ore was legitimate. The provision thus strikes at the heart of the protection afforded by s. 11(d) by increasing the likelihood that the innocent will be convicted.

The historical, social and economic context in which s. 394(1)(b) operates is useful in order to determine whether it constitutes a reasonable limit upon the right to be presumed innocent. In order to be sufficiently important to warrant overriding a constitutionally protected right or freedom the impugned provision must relate to concerns which are pressing and substantial in a free and democratic society. While the evidence tendered concerning the extent of the problem posed by the theft of precious metals is weakened by the fact that the opinions are not supported by statistics, details or facts, the objective of deterring theft of precious metal ore meets this first branch of the Oakes test. Section 394(1)(b) creates a true criminal offence involving activity bereft of social utility and is an expression of society's repugnance to the conduct proscribed. The paucity of prosecutions does not necessarily reflect on the seriousness of the problem since the statistics might be affected by a number of factors such as the priority given to enforcement by the police and the Crown.

Parliament has chosen to achieve the objective of deterring theft of ore by proscribing trade in stolen ore and placing the onus upon the accused to show that the ore is not stolen. Both these measures are rational responses to the problem posed. The situation would be different if developments in gold fingerprinting techniques were to make it easier for the Crown to prove the provenance of gold-bearing material, but the evidence before the Court suggests that technology has not yet advanced to this point. There is no general requirement that a presumption be internally rational, in the sense that there is a logical connection between the presumed fact and the fact substituted by the presumption, in order to pass the rational connection phase of the proportionality test. The impugned provision does not, however, impair the right to be presumed innocent as little as possible and so cannot be upheld as a reasonable limit under s. 1 of the Charter. In drafting s. 394(1)(b) Parliament could have chosen merely to place an evidentiary burden rather than a full legal burden of proving ownership, agency or lawful authority upon the accused. Knowledge of the availability of this option must be imputed to Parliament since evidentiary burdens of this kind are and were commonly used to relieve the Crown of the burden of proving that an accused did not legitimately acquire possession of property. The imposition of a legal burden also fails the proportionality test because of the excessive invasion of the presumption of innocence having regard to the degree of advancement of Parliament's purpose.

The imposition of an evidentiary burden on the accused is justified even though it still impairs the right to be presumed innocent. It is unlikely that an innocent person will be unable to point to or present some evidence which raises a reasonable doubt as to their guilt. Although the imposition of an evidentiary burden violates the presumption of innocence, this only minimally increases the likelihood of an innocent person being convicted and represents a justifiable limitation upon the right to be presumed innocent. The words "unless he establishes that" in s. 394(1)(b) should therefore be struck down and the words "in the absence of evidence which raises a reasonable doubt that" read in. Since reducing the legal burden to an evidentiary burden will effectively further the legislative objective embodied in s. 394(1)(b), prima facie retention of this provision is less of an intrusion into the legislative sphere than striking down the offending words. Further, it is safe to assume that Parliament would have enacted the provision but restricted to an evidentiary burden, if the option of a legal burden had not been available.

R. v. Finlay  [1993] 3 S.C.R. 103: -- Criminal Code prohibiting storing of firearms or ammunition "in a careless manner" -- Whether offence satisfies minimum fault requirements

Present: Lamer C.J. and L'Heureux-Dubé, Sopinka, Cory and McLachlin JJ.

ON APPEAL FROM THE COURT OF APPEAL FOR SASKATCHEWAN

Constitutional law -- Charter of Rights -- Fundamental justice -- Mens rea -- Criminal Code prohibiting storing of firearms or ammunition "in a careless manner" -- Whether offence satisfies minimum fault requirements under s. 7 of Canadian Charter of Rights and Freedoms -- Criminal Code, R.S.C., 1985, c. C-46, s. 86(2).
Criminal law -- Mens rea -- Criminal Code prohibiting storing of firearms or ammunition "in a careless manner" -- Whether offence satisfies minimum fault requirements under s. 7 of Canadian Charter of Rights and Freedoms -- Criminal Code, R.S.C., 1985, c. C-46, s. 86(2).
The accused was charged with storing firearms and ammunition in a careless manner, contrary to s. 86(2) of the Criminal Code. He was granted a stay of proceedings in Provincial Court, on the basis that s. 86(2) violated s. 7 of the Canadian Charter of Rights and Freedoms in a manner that could not be justified under s. 1 of the Charter. The Court of Queen's Bench reversed this judgment and ordered that the matter proceed to trial. It found that since the defence of due diligence was available, s. 7 of the Charter did not affect the validity of s. 86(2). The Court of Appeal allowed the accused's appeal and restored the stay of proceedings. It found that "mere negligence" did not meet the constitutional fault requirement found in s. 7 of the Charter and that the section was not saved by s. 1 of the Charter.

Held: The appeal should be allowed.

Per L'Heureux-Dubé, Cory and McLachlin JJ.: Lamer C.J.'s reasons were agreed with, except with respect to the objective test for penal negligence discussed in R. v. Gosset.

Per Lamer C.J. and Sopinka J.: In conducting a substantive review of criminal legislation under s. 7 of the Charter, courts must ensure that an element of fault allowing at least for a defence of due diligence is contained in all offences for which an accused is liable to imprisonment. Where the offence is one which carries sufficient social stigma coupled with potentially severe penal sanctions, the principles of fundamental justice may require a higher level of mens rea. Based on the interpretation of the section in R. v. Gosset, s. 86(2) of the Code satisfies these requirements. The fault requirement of the provision is to be assessed objectively and consists of conduct that is a marked departure from the standard of care of a reasonable person in the circumstances. If a reasonable doubt exists either that the conduct in question did not constitute a marked departure from that standard of care, or that reasonable precautions were taken to discharge the duty of care in the circumstances, a verdict of acquittal must follow. The objective assessment of fault also has to consider the capacity of an accused to meet the standard of care required in the circumstances. Given the nature of the offence, the absence of any proof of advertence in the imposition of a conviction, and the range of punishment upon conviction, there is not sufficient stigma arising from a conviction under s. 86(2) to require a subjective mens rea.

Even though s. 86(2) of the Code will shortly be repealed and replaced, the accused remains in jeopardy, and the issue in this case is therefore not moot.


R. v. Naglik [1993] 3 S.C.R. 122: Accused convicted of failing to provide necessaries of life to infant son -- Whether objective standard of conduct applicable

Present: Lamer C.J. and La Forest, L'Heureux-Dubé, Sopinka, Gonthier, Cory, McLachlin, Iacobucci and Major JJ.

ON APPEAL FROM THE COURT OF APPEAL FOR ONTARIO

Constitutional law -- Charter of Rights -- Fundamental justice -- Mens rea -- Failure to provide necessaries -- Accused convicted of failing to provide necessaries of life to infant son -- Whether objective standard of conduct applicable -- Whether objective standard violates s. 7 of Canadian Charter of Rights and Freedoms -- Criminal Code, R.S.C., 1985, c. C-46, s. 215.
Criminal law -- Failure to provide necessaries -- Mens rea -- Accused convicted of failing to provide necessaries of life to infant son -- Whether objective standard of conduct applicable -- Whether objective standard violates s. 7 of Canadian Charter of Rights and Freedoms -- Criminal Code, R.S.C., 1985, c. C-46, s. 215.
Criminal law -- Trial -- Charge to jury -- Jury asking whether they had "to agree on guilty or not guilty" -- Trial judge answering that they had to be "unanimous one way or the other" -- Whether charge in error.
The appellant and her common law husband were charged with aggravated assault of, and failure to provide necessaries of life to, their infant son. The infant, then aged eleven weeks, had been brought to hospital, where he was found to have sustained a number of serious injuries which had caused permanent damage. The injuries had been sustained over a period of time, estimated by physicians to be four weeks. The appellant gave exculpatory statements concerning her child's condition to police and other authorities which were inconsistent with the medical evidence at trial. She did not testify at trial. Her common law husband did testify, denying any involvement in causing the injuries to the child, and claiming that the appellant was the child's primary caregiver. His counsel obtained permission to comment on the appellant's failure to testify. In his charge to the jury, the trial judge remarked that the appropriate test to be applied to the charge of failure to provide necessaries was an objective one, and that the jury should convict if they were of the view that the parent "knew, or ought to have known, the seriousness of the child's condition and that it required medical attention". After the jury had retired, they returned to ask "Do we have to agree on guilty or not guilty?" The trial judge answered that they had to be "unanimous one way or the other". The jury returned verdicts of guilty on both counts for both accused. The Court of Appeal allowed the appellant's appeal from her conviction on the count of failure to provide necessaries and ordered a new trial on that count, on the basis that lack of subjective knowledge or honest belief (whether reasonable or not) were sufficient to negate the mens rea for the offence. The court also found that the comment by counsel for the co-accused on the appellant's failure to testify was not prohibited by s. 4(6) of the Canada Evidence Act, by the common law or by s. 11(c) of the Canadian Charter of Rights and Freedoms, and the majority of the court found there was no error in the charge to the jury. The appellant appealed the ruling with respect to comment by counsel for a co-accused and with respect to the charge to the jury. The Crown cross-appealed the Court of Appeal's ruling with respect to the mens rea for failure to provide necessaries.

Held (L'Heureux-Dubé and Gonthier JJ. dissenting in part): The appeal and cross-appeal should be allowed. The appellant's convictions on both counts should be set aside and a new trial ordered on each count.

(1) Mens Rea for Failure to Provide Necessaries
Per La Forest, L'Heureux-Dubé, Gonthier, Cory and McLachlin JJ.: Lamer C.J.'s reasons were agreed with respecting the mens rea for s. 215, except his adoption of the objective test for penal negligence discussed in R. v. Gosset. For the reasons given in R. v. Creighton, in determining what the accused "ought to have known", the trier of fact must determine the conduct of the reasonable person when engaging in the particular activity of the accused in the specific circumstances that prevailed. These circumstances do not include the personal characteristics of the accused, short of characteristics which deprived her of the capacity to appreciate the risk. Youth, inexperience, and lack of education were not suggested on the evidence to deprive the accused of the capacity to appreciate the risk associated with neglecting her child. Therefore, she must be held to the standard of the reasonably prudent person.

Per Lamer C.J. and Sopinka, Iacobucci and Major JJ.: While there is no language in s. 215 such as "ought to have known" indicating that Parliament intended an objective standard of fault, the reference to the failure to perform a "duty" suggests that the accused's conduct in a particular circumstance is to be determined on an objective, or community, standard. The concept of a duty indicates a societal minimum which has been established for conduct: as in the law of civil negligence, a duty would be meaningless if every individual defined its content for him or herself according to his or her subjective beliefs and priorities. The policy goals of the provision support this interpretation. Section 215 is aimed at establishing a uniform minimum level of care to be provided for those to whom it applies, and this can only be achieved if those under the duty are held to a societal, rather than a personal, standard of conduct.

Section 215(2)(a)(ii) makes the failure to fulfil the duty to provide necessaries an offence where "the failure to perform the duty endangers the life of the person to whom the duty is owed, or causes or is likely to cause the health of that person to be endangered permanently". It thus punishes a marked departure from the conduct of a reasonably prudent parent in circumstances where it was objectively foreseeable that the failure to provide the necessaries of life would lead to a risk of danger to the life, or a risk of permanent endangerment to the health, of the child. The Crown must prove beyond a reasonable doubt both that the circumstances listed in subs. (2)(a)(ii) were objectively foreseeable in the circumstances, and that the conduct of the accused represented a marked departure from the standard of care required by those circumstances. This objective basis of criminal liability does not per se violate the Charter. Nor does a conviction under s. 215 carry with it such social stigma and such a severe penalty that a conviction based on penal negligence would violate s. 7 of the Charter. While a conviction under s. 215(2)(a)(ii) will no doubt result in the stigmatization, or even vilification, of the accused, this stigmatization is neither unfairly disproportionate nor unrelated to the culpable conduct of which the accused was found guilty. The lack of a minimum penalty means that the sentencing judge can tailor the sentence to the circumstances of the particular offence and offender, eliminating the danger of the accused being punished to a degree out of proportion to the level of fault actually found to exist. The availability of a defence of lawful excuse in s. 215(2) also serves to prevent the punishment of the morally innocent, even where the accused fails to meet the standard of care imposed by the objective test of penal negligence.

(2) Charge to the Jury
Per Lamer C.J. and La Forest, Sopinka, Cory, McLachlin, Iacobucci and Major JJ.: Answers to questions from the jury are extremely important, and carry influence far exceeding instructions given in the main charge. If the jury asks a question about an issue addressed in the main charge, it is clear that they did not understand or remember that part of the main charge, and it is also clear that they must exclusively rely on the answer given by the trial judge to resolve any confusion or debate on the point which may have taken place in the jury room during their deliberations up to that point. The trial judge's answer to the jury's question in this case, which gave the jury the impression that they had no right to disagree, superseded the initial instruction in the minds of the jury. Accordingly, it is possible, if not likely, that the jury members resumed their deliberations with the mistaken impression that they were required to reach a verdict, and that they had misunderstood the earlier reference to their right to disagree. Given this error, a new trial must be ordered on both counts.

Per L'Heureux-Dubé and Gonthier JJ. (dissenting on this issue): The trial judge's charge to the jury contained no error. There is no suggestion that the response to the jury's query failed to satisfy their concerns or that it raised further doubts as to the previous instructions. The charge must be read as a whole. Here the trial judge had already made it clear to the jury in his initial instructions that they had the right to disagree, and an appellate court should assume that such instructions are understood. The question as formulated by the jury shows that the members were not under any misapprehension about their ability to disagree, but rather that they were uncertain as to whether or not they needed to be unanimous in reaching a verdict. To that specific interrogation, the trial judge gave a full, careful and correct response. There is no further obligation to provide answers to questions that are not asked. Moreover, any doubt was completely laid to rest by the fact that the jurors were individually polled at the request of counsel for the appellant. The principal appeal should be dismissed, the cross-appeal allowed and the conviction restored.

(3) Comment by Counsel for Co-Accused on Accused's Failure to Testify
Per Lamer C.J. and La Forest, Sopinka, Cory, McLachlin, Iacobucci and Major JJ.: It is not necessary to address the issue relating to comment by counsel for a co-accused since a new trial is to be held given the disposition regarding the charge to the jury.

Per L'Heureux-Dubé and Gonthier JJ.: There is no rule of law prohibiting such comment, which is permitted as part and parcel of the right of an accused to make full answer and defence.

R. v. Downey [1992] 2 S.C.R. 10: Reverse onus provision -- Accused convicted of living on avails of prostitution

Present: La Forest, L'Heureux-Dubé, Sopinka, Gonthier, Cory, McLachlin and Iacobucci JJ.

ON APPEAL FROM THE COURT OF APPEAL FOR ALBERTA

Constitutional law -- Charter of Rights -- Presumption of innocence -- Reverse onus provision -- Accused convicted of living on avails of prostitution -- Whether evidential burden placed on an accused by s. 195(2) of Criminal Code infringes s. 11(d) of Canadian Charter of Rights and Freedoms -- If so, whether infringement justifiable under s. 1 of Charter -- Criminal Code, R.S.C. 1970, c. C-34, s. 195(1)(j), (2).
Criminal law -- Prostitution -- Living on avails of prostitution -- Escort agency -- Presumption of innocence -- Accused convicted of living on avails of prostitution -- Whether evidential burden placed on an accused by s. 195(2) of Criminal Code violates his right to be presumed innocent under s. 11(d) of Canadian Charter of Rights and Freedoms -- Criminal Code, R.S.C. 1970, c. C-34, s. 195(1)(j), (2).
The accused was jointly charged with his companion, the owner of an escort agency, with two counts of living on the avails of prostitution pursuant to s. 195(1)(j) of the Criminal Code. Clients would call the agency and an escort would go on a date with them. They were charged an introduction fee which was turned over to the agency. The escorts kept any money they received for sexual services which were provided in 85 to 90 percent of the dates. The accused was aware of this sexual activity. At the agency, the accused answered the telephone, made up the receipts and did the banking. He had no other employment. On one occasion when his companion was away he ran the agency for a month. During the trial, an application was made for a declaration that s. 195(2) of the Code was of no force or effect because it violates s. 11(d) of the Canadian Charter of Rights and Freedoms. Section 195(2) provides that "[e]vidence that a person lives with or is habitually in the company of prostitutes . . . is, in the absence of evidence to the contrary, proof that the person lives on the avails of prostitution". The application was dismissed and the accused was convicted. His appeal to the Court of Appeal was dismissed. This appeal is to determine whether the evidential burden placed on an accused by s. 195(2) infringes the right to be presumed innocent set forth in s. 11(d) of the Charter and, if so, whether the infringement is justifiable under s. 1 of the Charter.

Held (La Forest, McLachlin and Iacobucci JJ. dissenting): The appeal should be dismissed. Section 195(2) of the Code infringes s. 11(d) of the Charter but is justifiable under s. 1.

Per L'Heureux-Dubé, Sopinka, Gonthier and Cory JJ.: The presumption contained in s. 195(2) of the Code infringes s. 11(d) of the Charter since the statutory presumption can result in the conviction of an accused despite the existence of a reasonable doubt in the mind of the trier of fact as to his guilt. The fact that someone lives with a prostitute does not lead inexorably to the conclusion that the person is living on avails.

Section 195(2) of the Code constitutes a reasonable limit on the presumption of innocence. When the presumption set out in s. 195(2) is reviewed in the context of s. 195(1) itself, it is apparent that the objective of the impugned provision is of sufficient importance to warrant overriding s. 11(d). The majority of offences outlined in s. 195(1) are aimed at the procurer who entices, encourages or importunes a person to engage in prostitution. Section 195(1)(j) is specifically aimed at those who have an economic stake in the earnings of a prostitute. Its target is the person who lives parasitically off a prostitute's earnings -- namely, the pimp. Pimps control street prostitution and, along with customers, are the major source of violence against prostitutes. From a review of Canadian and foreign studies and the current literature pertaining to the problem of prostitution and pimps, it is obvious that s. 195(2), in assisting in curbing the exploitive activity of pimps, is attempting to deal with a cruel and pervasive social evil.

Further, s. 195(2) meets the proportionality test. First, the section is a measure carefully designed to respond to the objective. Evidence of pimps living on avails is difficult, if not impossible, to obtain without the cooperation of the prostitutes, who are often unwilling to testify for fear of violence against them by their pimps. Section 195(2) enables a prosecution to be instituted without it being necessary for the prostitute to give evidence. With the presumption, Parliament has focussed on those circumstances in which maintaining close ties to prostitutes gives rise to a reasonable inference of living on the avails of prostitutes. There is no real danger that the section will result in innocent persons who have non parasitic legitimate living arrangements with prostitutes being inculpated. A description sufficient to constitute evidence to the contrary will generally be included in the Crown's case. If not, such evidence can easily be led. In either event, the presumption will be displaced. Second, s. 195(2) represents a minimal impairment of the presumption of innocence. All that is required of the accused is to point to evidence capable of raising a reasonable doubt. That can often be achieved as a result of cross-examination of Crown witnesses. The section does not necessarily force the accused to testify. In enacting s. 195(2), Parliament has chosen a reasonable and sensitive position. To eliminate the presumption completely would reward the accused for the intimidation of vulnerable witnesses in a situation where such intimidation is widespread. To provide a reverse onus which would cast a heavier legal burden on the accused would constitute a more serious infringement of s. 11(d) than the evidential burden imposed by s. 195(2). Third, when one balances the societal and individual interests, it is clear that the extent of the infringement is proportional to the legislative objective. In view of the social problems flowing from prostitution, the successful prosecution of pimps is very important. Pimps encourage and enforce often through violence the activities of prostitutes -- a particularly vulnerable segment of society. Section 195(2) is aimed not only at remedying a social problem but also at providing some measure of protection for prostitutes by eliminating the necessity of testifying. The infringement of the presumption of innocence by s. 195(2) is minimal.

Per La Forest J. (dissenting): For the reasons given by Cory J., s. 195(2) of the Code infringes the presumption of innocence guaranteed by s. 11(d) of the Charter. Section 195(2), however, is not justifiable under s. 1 of the Charter. While the presumption may well be rationally connected to the objective of securing the convictions of the parasites who control street prostitutes without evidence from the complainant prostitute, the basic facts contained in s. 195(2) are not intrinsically blameworthy and simply cast too wide a net. The section catches people who have legitimate non-parasitic living arrangements with prostitutes. No evidence was advanced to show that it was necessary to cast the net so wide.

Per McLachlin and Iacobucci JJ. (dissenting): The mandatory presumption contained in s. 195(2) of the Code infringes the presumption of innocence guaranteed by s. 11(d) of the Charter, in that proof of the substituted fact that the accused person lives with or is habitually in the company of a prostitute does not lead inexorably to proof of the statutorily required or essential element of living on the avails of prostitution.

Section 195(2) is not justifiable under s. 1 of the Charter. While the legislative objective is sufficiently important to warrant overriding a constitutional right, the impugned section does not meet the proportionality test. A presumption, like any other challenged legislative provision, must be externally rational, in the sense that it must evince a rational connection to the legislative purpose behind its enactment. But in the case of a presumption, it must also be "internally rational" in the sense that there must be a rational connection between the substituted fact and the presumed fact. The fact that in some cases one can infer the presumed fact from the proven fact is insufficient to establish the internal rational connection required under s. 1. At a minimum, proof of the substituted fact must make it likely that the presumed fact is true. Further, the rationality test also has a fairness aspect. An irrational presumption operates unfairly in that it unduly enmeshes the innocent in the criminal process by arbitrarily catching within its ambit those who are not guilty of the offence. In the case of s. 195(2) the required logical link is lacking, rendering it both irrational and unfair. It cannot be said that it is likely that one who lives with or is habitually in the company of a prostitute is parasitically living on the avails of prostitution. It is a possible inference, reasonable only in some cases. Spouses, lovers, friends, children, parents or room-mates may live with or be habitually in the company of a prostitute, which is not a criminal offence, without living on the avails of prostitution. Any presumption which has the potential to catch such a wide variety of innocent people in its wake can only be said to be arbitrary, unfair and based on irrational considerations.

Finally, the irrational and unfair effects of the presumption extend to the prostitutes themselves and bring into question the external rationality of the presumption. By this presumption prostitutes are put in the position of being unable to associate with friends and family, or to enter into arrangements which may alleviate some of the more pernicious aspects of their frequently dangerous and dehumanizing trade. The predictable result is to force prostitutes onto the streets or into the exploitive power of pimps, thereby undercutting the very pressing and substantial objective which the presumption was designed to address. Because it exacerbates the very exploitation it purports to prevent, s. 195(2) cannot be said to possess the degree of rationality necessary to justify the violation of a right guaranteed by our Charter.

R. v. DeSousa  [1992] 2 S.C.R. 944: -- Mens rea -- Unlawfully causing bodily harm -- Bystander injured by piece of broken glass from bottle allegedly thrown by accused involved in a fight

Present: Sopinka, Gonthier, Cory, McLachlin and Iacobucci JJ.

ON APPEAL FROM THE COURT OF APPEAL FOR ONTARIO

Constitutional law -- Charter of Rights -- Fundamental justice -- Mens rea -- Unlawfully causing bodily harm -- Bystander injured by piece of broken glass from bottle allegedly thrown by accused involved in a fight-- Whether mental element of s. 269 of Criminal Code infringes s. 7 of Canadian Charter of Rights and Freedoms -- Criminal Code, R.S.C., 1985, c. C-46, s. 269. 
Criminal law -- Assault -- Unlawfully causing bodily harm -- Mens rea -- Bystander injured by piece of broken glass from bottle allegedly thrown by accused involved in a fight -- Whether mental element of s. 269 of Criminal Code infringes ss. 7 and 11(d) of Canadian Charter of Rights and Freedoms -- Criminal Code, R.S.C., 1985, c. C-46, s. 269.
Criminal law -- Procedure -- Pre-trial motion brought by accused contesting constitutionality of provision under which he was charged -- Trial judge granting motion before hearing evidence -- Whether trial judge followed appropriate procedure.
The accused was involved in a fight in which a bystander was injured on the arm when a bottle, allegedly thrown by the accused, broke against a wall and a glass fragment struck the bystander. As a result of this incident, the accused was charged with unlawfully causing bodily harm contrary to s. 269 of the Criminal Code. At the outset of the trial, the accused brought a motion to have s. 269 declared of no force or effect on the ground that it infringed s. 7 of the Canadian Charter of Rights and Freedoms. Before hearing any evidence, the trial judge granted the motion and quashed the indictment. She found that s. 269 created criminal responsibility for causing bodily harm by way of an unlawful act, which could include an offence of absolute liability and, since the section also allowed the possibility of imprisonment, it contravened s. 7 of the Charter and was not justified under s. 1. On appeal, the Court of Appeal overturned the motion judgment and set aside the order quashing the indictment. This appeal raises two issues: (1) whether the trial judge followed an appropriate procedure in dealing with the motion contesting the constitutionality of s. 269 of the Code prior to hearing any evidence; and (2) whether s. 269 violates ss. 7 and 11(d) of the Charter.

Held: The appeal should be dismissed. Section 269 does not violate s. 7 or s. 11(d) of the Charter.

A trial judge has jurisdiction to dispose of a motion to quash the indictment on the grounds of constitutional invalidity and such a motion may be brought at any time. The decision whether to rule on the application or to reserve until the end of the case is a discretionary one to be exercised having regard to two policy considerations. The first is that criminal proceedings should not be fragmented by interlocutory proceedings which take on a life of their own. The second, which relates to constitutional challenges, discourages adjudication of constitutional issues without a factual foundation. In exercising his discretion, the trial judge should not depart from these policies unless there is a strong reason for doing so. An apparently meritorious Charter challenge of the law under which the accused is charged, which is not dependent on facts to be elicited during the trial, may come within the exceptions to the general rule. Here, the trial judge did not err in disposing of the accused's motion before hearing evidence. No objection was taken at trial to the procedure adopted. The Charter challenge was not without merit and the evidence at trial would not have assisted in the resolution of the constitutional question given the nature of the accused's submissions. It was irrelevant whether the facts at trial would establish a mental element compatible with constitutional mens rea requirements, since this Court has not adopted the "constitutional as applied" approach.

To be brought within the ambit of s. 269 of the Code, an accused must have committed an underlying unlawful offence and have caused bodily harm to another person as a result of committing that offence. Unlike most offences, the mental element of s. 269 is composed of two separate requirements. First, the mental element of the underlying offence must be satisfied. The underlying offences covered by s. 269 include only federal and provincial offences. Excluded from this general category of offences are any offences which are based on absolute liability or which have constitutionally insufficient mental elements on their own. Second, the additional fault requirement of s. 269 must be satisfied. The term "unlawfully" in s. 269 requires that the underlying unlawful act -- criminal or non-criminal -- be at least objectively dangerous in that a reasonable person would inevitably realize that the underlying unlawful act would subject another person to the risk of bodily harm. This latter requirement insures that all prosecutions under s. 269 contain at least a fault requirement based on an objective standard. Section 269 has neither the stigma nor the criminal sanction to require a more demanding mental element. Interpreted in this way, s. 269 complies with the requirements of s. 7 of the Charter. There is no constitutional requirement that intention, either on an objective or on a subjective basis, extend to the consequences of unlawful acts in general. There must be an element of personal fault in regard to a culpable aspect of the actus reus, but not necessarily in regard to each and every one of its elements. To require fault in regard to each consequence of an action in order to establish liability for causing that consequence would substantially restructure current notions of criminal responsibility. In punishing for unforeseen consequences the law is not punishing the morally innocent but those who cause injury through avoidable unlawful action. In the absence of a violation of s. 7, there is no violation of s. 11(d) of the Charter.

R. v. Romeo [1991] 1 S.C.R. 86: Presumption of innocence -- Accused presumed sane until contrary is proved -- Insanity to be proved by accused on balance of probabilities


ON APPEAL FROM THE COURT OF APPEAL FOR NEW BRUNSWICK

Present: Chief Justice Lamer and Wilson, La Forest, L'Heureux-Dubé, Sopinka, Cory and McLachlin JJ.

Constitutional law -- Charter of Rights -- Presumption of innocence -- Accused presumed sane until contrary is proved -- Insanity to be proved by accused on balance of probabilities -- Whether s. 16(4) of Criminal Code infringes s. 11(d) of Canadian Charter of Rights and Freedoms -- If so, whether s. 16(4) justifiable under s. 1 of Charter.

Criminal law -- Evidence -- Admissibility -- Defence's theory that accused insane when he killed police officer -- Crown adducing evidence that accused's departure from U.S. connected to a court order to provide hair and blood samples in relation with a murder in New York State to counter insanity defence -- Whether evidence pertaining to New York homicide admissible.

Criminal law -- Trial -- Addresses to jury -- Improper statements by Crown's counsel -- Whether trial judge erred in failing to comment on Crown counsel's prejudicial remarks in his charge to the jury -- If so, whether appeal should nonetheless be dismissed under s. 686(1)(b)(iii) of the Criminal Code, R.S.C., 1985, c. C-46.

The accused was charged with first degree murder. At trial, he admitted killing a police officer in New Brunswick, but raised the defence of insanity. Following a voir dire, the Crown adduced evidence establishing that the accused was a suspect in a murder which had taken place in New York State, and that he had been ordered by the authorities to provide hair and blood samples. The trial judge held that while the evidence was highly prejudicial to the accused, it was relevant and probative to explain why the accused had left his parents' home five days prior to the shooting and countered the defence of insanity. During his address to the jury, Crown counsel made certain prejudicial remarks with respect to the expert testimony of a defence witness. The trial judge did not comment on these remarks in his charge. The jury rejected the defence of insanity and the accused was convicted. On appeal, the majority of the Court of Appeal concluded that the trial judge did not err in admitting the prejudicial evidence pertaining to the New York homicide, and that, while certain remarks made by Crown counsel during his address to the jury were "personal and slanted" and ought to have been the subject of comment by the trial judge so as to temper their effect, the trial judge's failure to do so did not in this case give rise to a miscarriage of justice.

Held (L'Heureux-Dubé J. dissenting): The appeal should be allowed and a new trial ordered.

(1) Presumption of Sanity/Presumption of Innocence

Per Lamer C.J. and Wilson, La Forest, Sopinka and Cory JJ.: In view of the majority judgment of this Court in Chaulk, s. 16(4) of the Criminal Code infringes s. 11(d) of the Canadian Charter of Rights and Freedoms but constitutes a reasonable limit under s. 1 of the Charter.

Per L'Heureux-Dubé and McLachlin JJ.: For the reasons given by McLachlin J. in Chaulk, the presumption of sanity in s. 16(4) of the Code, reflecting as it does the fundamental pre-condition of criminal responsibility and punishment, does not violate s. 11(d) of the Charter.
R. v. Shubley [1990] 1 S.C.R. 3: Double jeopardy -- Inmate disciplined for incident occurring within penal institution -- Inmate later charged with criminal offence


Present: Wilson, Sopinka, Gonthier, Cory and McLachlin JJ.

ON APPEAL FROM THE COURT OF APPEAL FOR ONTARIO

Constitutional law -- Double jeopardy -- Inmate disciplined for incident occurring within penal institution -- Inmate later charged with criminal offence -- Whether or not trial for criminal offence in violation of s. 11(h) of Charter -- Canadian Charter of Rights and Freedoms, s. 11(h) -- Regulation 649, R.R.O. 1980, ss. 28, 29(1), (2), 30, 31(1), (2).

Appellant, an inmate, allegedly assaulted another inmate. The superintendent of the detention centre conducted an informal hearing to ascertain the facts pertaining to appellant's alleged misconduct and ordered him placed in solitary confinement for five days with a restricted diet. The victim of the alleged assault later laid a complaint which resulted in the appellant's being charged with assault causing bodily harm contrary to s. 245.1(1)(b) of the Criminal Code. After arraignment, counsel moved to stay the proceedings on the indictment, on the ground that a trial would violate appellant's right under s. 11(h) of the Charter, not to be tried and punished twice for the same offence. The trial judge accepted this submission. The Court of Appeal, relying on the intervening decision of this court in R. v. Wigglesworth, [1987] 2 S.C.R. 541, reversed this decision, ruling that prosecution under the Criminal Code did not violate s. 11(h) of the Charter. At issue here were: (1) whether there had been a violation of s. 11(h) of the Charter (which depended on whether or not the prison disciplinary proceeding was a final finding of guilty and punishment for an "offence"); and, (2) whether Regulation 649 precluded proceeding with the prosecution under the Criminal Code.

Held (Wilson and Cory JJ. dissenting): The appeal should be dismissed.

Per Sopinka, Gonthier and McLachlin JJ.: An offence falls under s. 11(h) of the Charter if the proceedings are, by their very nature, criminal proceedings, or if the punishment invoked involves the imposition of true penal consequences.

The question of whether proceedings are criminal in nature is concerned not with the nature of the act which gave rise to the proceedings but rather with the nature of the proceedings themselves. Section 11(h) provides protection against duplication in proceedings of a criminal nature. It does not preclude two different proceedings, one criminal and the other not criminal, flowing from the same act. The appellant consequently is answerable to the State for his crime, to the victim for injury caused and to the prison officials for breach of discipline.

The prison disciplinary proceeding was not, by its very nature, criminal. Its purpose was to maintain order in the prison, not to mete out criminal punishment. It lacked the essential characteristics of a proceeding on a public, criminal offence. If appellant had been called upon twice to answer to the State for his crime, s. 11(h) would apply. Section 11(h) does not operate so as to preclude his being answerable to prison officials for a breach of discipline as well as to the State for his crime.

The disciplinary measures taken did not involve the imposition of true penal consequences. A true penal consequence which would attract the application of s. 11 is imprisonment or a fine which by its magnitude would appear to be imposed for the purpose of redressing the wrong done to society at large rather than to the maintenance of internal discipline within the limited sphere of activity. The measures taken here were confined to the manner in which the inmate serves his time and involved neither punitive fines nor a sentence of imprisonment. They were entirely commensurate with the goal of fostering internal prison discipline and were not of a magnitude or consequence that would be expected for redressing wrongs done to society at large.

Section 29 offered no basis upon which a court could stay a criminal prosecution where disciplinary proceedings had taken place. Firstly, the plain words of the section did not support such an interpretation. The section provided that internal disciplinary proceedings had to be discontinued where external criminal proceedings had commenced, but omitted reference to the converse situation -- the staying of a criminal prosecution where internal proceedings were completed. Secondly, s. 29, even if it could be interpreted as precluding prosecution where disciplinary proceedings had taken place, would be in breach of the constitutional division of powers and accordingly inoperative.

Neither s. 11 of the Charter nor s. 29 of the Regulations, whether read separately or together, supported a stay of the criminal prosecution. The question of whether the Province viewed the disciplinary proceeding as criminal was not relevant to an inquiry under s. 11. The only question is whether the disciplinary proceedings met the test for double jeopardy laid down by this court in R. v. Wigglesworth.

Per Wilson and Cory JJ. (dissenting): An offence comes within the purview of s. 11(h) if either the proceedings are, by their very nature, criminal proceedings or if the punishment invoked involves the imposition of true penal consequences. A true penal consequence occurs if imprisonment or a fine is imposed which, by its magnitude, would appear to be imposed for the purpose of redressing the wrong done to society at large rather than to the maintenance of internal discipline within the limited sphere of activity. The situation here came within the second branch of the test because the punishment which could be imposed for the offence carried with it the possibility of very serious penal consequences. Solitary confinement must be treated as a distinct form of punishment and its imposition within a prison constitutes a true penal consequence. The loss of earned remission or of the ability to earn remission is likewise a penal consequence attaching to a serious breach of discipline.

If the misconduct in the penal institution involves a serious offence for which punishment with penal consequences may be imposed under s. 31 and it also constitutes a criminal offence for which the inmate can be charged, then the decision must be made whether to proceed by way of criminal proceedings or by way of a disciplinary hearing leading to the possible imposition of a punishment with penal consequences. Section 11(h) precludes the inmate from being subjected to both. Indeed, s. 29 of Regulation 649 reflected the constitution in this regard by making it clear that these were alternative and not cumulative responses to the inmate's misconduct.


R. v. Van Rassel [1990] 1 S.C.R. 225: Double jeopardy -- Accused charged in Canada of breach of trust after being acquitted in the U.S. of three charges based on the same facts and circumstances

Present: Lamer, La Forest, L'Heureux-Dubé, Sopinka, Gonthier, Cory and McLachlin JJ.

ON APPEAL FROM THE COURT OF APPEAL FOR QUEBEC

Criminal law -- Autrefois acquit -- Issue estoppel -- Kienapple principle -- Accused charged in Canada of breach of trust after being acquitted in the U.S. of three charges based on the same facts and circumstances --Application of the principles of double jeopardy -- Criminal Code, R.S.C. 1970, c. C-34, ss. 111, 534, 535, 537.

Constitutional law -- Charter of Rights -- Double jeopardy -- Accused charged in Canada of breach of trust after being acquitted in the U.S. of three charges based on the same facts and circumstances -- Whether accused can benefit from the protection of s. 11(h) of the Canadian Charter of Rights and Freedoms?

The appellant, an R.C.M.P. officer and a member of an international drug enforcement team, was arrested in Florida and charged in the U.S. with soliciting and accepting bribes in exchange for information given to him by the American authorities. The appellant was acquitted at trial. He was subsequently charged in Canada with breach of trust under s. 111 of the Criminal Code. The trial judge held that the appellant had already been acquitted of the same offences in the U.S. and ordered a stay of proceedings. The Court of Appeal allowed the Crown's appeal, rejected the plea of autrefois acquit and ordered that the trial proceed.

Held: The appeal should be dismissed.

The double jeopardy concept is a principle of general application which is expressed in the form of more specific rules, such as the plea of autrefois acquit, issue estoppel and the Kienapple principle. Despite their common origin, these principles differ in the way they are applied. The application of s. 11(h) of the Canadian Charter of Rights and Freedoms must be determined by considering the wording of this provision. The Court of Appeal thus erred in considering only the defence of autrefois acquit without dealing with the other defences raised by the appellant.

The defences put forward by the appellant are rejected. To make out the defence of autrefois acquit, an accused must show that the two charges laid against him are the same. In particular, he must prove that the following two conditions have been met: (1) the matter is the same, in whole or in part; and (2) the new count must be the same as at the first trial, or be implicitly included in that of the first trial, either in law or on account of the evidence presented if it had been legally possible at that time to make the necessary amendments. In the present case, the appellant could not have been convicted on the American charges of the offences with which he is charged in Canada even if the necessary amendments (not altering the nature of the offence) had been made. The Canadian charges deal with Canadian events, require no proof of payment in exchange for information or illegal influence and are based on a breach of trust by a Canadian official in relation to the people of Canada. They are thus clearly different from the American charges.

The Kienapple principle does not apply to offences involving different victims. Since in the present case the appellant had a general duty of loyalty to the Canadian people and a temporary duty of loyalty to the United States, the Kienapple principle is not applicable.

A court should not rule on an issue that has already been decided by another court. Issue estoppel, however, applies only in circumstances where it is clear from the facts that the question has already been decided. In the present case, in view of the differences between the American and the Canadian charges, there is nothing to indicate that the American jury found in the appellant's favour on the particular issues raised in the Canadian charges.

Finally, s. 11(h) of the Charter applies only in circumstances where the two offences with which an accused is charged are the same. In the present case the American and Canadian offences are different because they are based on duties of a different nature. Even though the American and Canadian offences are purely criminal in nature, the alleged conduct of the appellant has a double aspect: wrongdoing as a Canadian official with a special duty to the Canadian public under s. 111 of the Code and wrongdoing as an American official or member of the American public temporarily subject to American law. Since the offences relate to different duties, the appellant must account for his conduct to the Canadian public as well as to the American public.


Thomson Newspapers Limited, v Director of Investigation and 
Research, Combines Investigation, Restrictive Trade Practices Commission [1990] 1 S.C.R. 425: Self-incrimination -- Right to remain silent -- Derivative evidence -- Unreasonable search and seizure  -- Combines investigation -- Corporation suspected of predatory pricing -- Corporate officers ordered to testify under oath and to produce documents
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Constitutional law -- Charter of Rights -- Fundamental justice -- Self-incrimination -- Right to remain silent -- Derivative evidence -- Combines investigation -- Corporation suspected of predatory pricing -- Corporate officers ordered to testify under oath and to produce documents pursuant to s. 17 of the Combines Investigation Act -- Failure to comply with a s. 17 order subject to legal consequences -- Whether s. 7 of the Canadian Charter of Rights and Freedoms can be invoked -- Whether s. 17 infringes s. 7 of the Charter -- If so, whether s. 17 justifiable under s. 1 of the Charter -- Canadian Charter of Rights and Freedoms, ss. 1, 7, 11(c), 13.

Constitutional law -- Charter of Rights -- Unreasonable search and seizure -- Combines investigation -- Corporation suspected of predatory pricing -- Corporate officers ordered to testify under oath and to produce documents pursuant to s. 17 of the Combines Investigation Act -- Whether s. 17 infringes s. 8 of the Canadian Charter of Rights and Freedoms -- If so, whether s. 17 justifiable under s. 1 of the Charter.

Combines -- Investigation -- Corporation suspected of predatory pricing -- Corporate officers ordered to testify under oath and to produce documents pursuant to s. 17 of the Combines Investigation Act -- Whether s. 17 infringes the guarantee to fundamental justice in s. 7 of the Canadian Charter of Rights and Freedoms or the guarantee against unreasonable search and seizure in s. 8 of the Charter.

Evidence -- Self-incrimination -- Derivative evidence -- Documentary evidence -- Real evidence -- Corporate officers ordered to testify under oath and to produce documents pursuant to s. 17 of the Combines Investigation Act -- Whether complete immunity against the use of derivative evidence required by the principles of fundamental justice -- Whether protection against self-incrimination under s. 7 of the Canadian Charter of Rights and Freedoms limited to "testimonial evidence" -- Combines Investigation Act, R.S.C. 1970, c. C-23, ss. 17, 20(2) --Canada Evidence Act, R.S.C. 1970, c. E-10, s. 5.

The corporate appellant and several of its officers, the individual appellants, were served with orders to appear before the Restrictive Trade Practices Commission to be examined under oath and to produce documents. The orders were issued pursuant to s. 17 of the Combines Investigation Act (the "Act") in connection with an inquiry to determine if there was evidence that the corporation had committed the offence of predatory pricing contrary to s. 34(1)(c) of the Act. A person who refuses to comply with a s. 17 order can be punished by the Commission pursuant to s. 17(3). A refusal may also constitute an offence under the Act. The appellants applied to the Ontario High Court for a declaration that s. 17 and the orders were inconsistent with the guarantee to fundamental justice in s. 7 of the Canadian Charter of Rights and Freedoms and the guarantee against unreasonable search or seizure in s. 8 of the Charter. The High Court allowed the application in part holding that s. 17 of the Act violated s. 8 but not s. 7. The decision was appealed by the appellants and cross-appealed by the respondents. The Court of Appeal held that s. 17 did not violate either section.

Held (Lamer and Sopinka JJ. dissenting in part and Wilson J. dissenting): The appeal should be dismissed.

Question:Is section 17 of the Combines Investigation Act inconsistent with the provisions of ss. 7 and 8 of the Canadian Charter of Rights and Freedoms, and therefore of no force or effect?

Answer:No. Lamer J. would not reply as regards s. 7 and would answer yes as regards s. 8. Wilson J. would answer yes. Sopinka J. would answer yes as regards s. 7 to the extent only that it authorizes an order to be made for an examination under oath of a person, and would answer no as regards s. 8.

Section 7 of the Charter

Per La Forest J.: Section 17 of the Act does not contravene s. 7 of the Charter. Section 7 may, in certain contexts, provide residual protection to the interests protected by specific provisions of the Charter. It does so in the case of s. 11(c) which protects a person charged from being compelled to be a witness in proceedings against that person and s. 13 which protects a witness against self-incrimination, but s. 7 does not give an absolute right to silence or a generalized right against self-incrimination on the American model.

The power conferred by s. 17 of the Act to compel any person to give oral testimony constitutes a deprivation of liberty but such compulsion, in itself, does not violate the principles of fundamental justice. The right of an accused or a suspect to remain silent, while extending beyond the trial itself, does not extend to those who are ordered to testify in a proceeding such as that provided by s. 17 of the Act. The power to compel testimony is important to the overall effectiveness of the investigative machinery established by the Act. An absolute right to refuse to answer questions in a s. 17 inquiry would represent a dangerous and unnecessary imbalance between the rights of the individual and the community's legitimate interest in discovering the truth about the existence of practices against which the Act was designed to protect the public. The section 17 inquiries are inquisitorial rather than adversarial in nature. They are investigations in which no final determination as to criminal liability is reached. The right to prevent the subsequent use of compelled self-incriminating testimony protects an individual from being "conscripted against himself" without simultaneously denying an investigator's access to relevant information. It strikes a just and proper balance between the interests of the individual and the state -- an important factor that must be taken into account in defining the content of the principles of fundamental justice. While a corporation cannot avail itself of the protection offered by s. 7 of the Charter, and in respect of the right against compelled self-incrimination, is incapable of being forced to testify against itself, the right against self-incrimination is still available to those who are compelled to give testimony as the representatives of a corporation. Regardless of whether they give testimony in their representative or personal capacities, those who are compelled to testify under s. 17 are subjected to a direct and real violation of their own liberty.

While the admission of compelled testimony is prohibited, complete immunity against the use of derivative evidence is not required by the principles of fundamental justice. The use of derivative evidence obtained as a result of the s. 17 power in subsequent trials would not generally affect the fairness of those trials. Derivative evidence, because of its independent existence, can be found independently of the compelled testimony. There is thus nothing unfair in admitting relevant evidence of this kind against a person if it would have been found or appreciated apart from that person's compelled testimony under s. 17, a proposition consistent with the cases under s. 24(2) of the Charter. If the evidence would not have been found or appreciated apart from such compelled testimony, it should, in the exercise of the trial judge's discretion to exclude unfair evidence, be excluded since its admission would violate the principles of fundamental justice. The admission of the derivative evidence would in these circumstances tend to render the trial process unfair; the accused would have to answer a case that he was forced to make stronger than it would otherwise have been. Unfairness is avoided by its exclusion. It follows that the immunity against use of compelled testimony provided by s. 20(2) of the Act together with the trial judge's power to exclude derivative evidence where appropriate is all that is necessary to satisfy the requirements of the Charter. 
Per L'Heureux-Dubé J.: While the constitutionality of s. 17 of the Act is attacked here, one must not lose sight of the fact that corporations cannot claim the protection of s. 7 of the Charter because they are, on principle, excluded from the ambit of that constitutional guarantee. Section 7 therefore cannot be invoked by the individual appellants acting as representatives of the corporation. To allow them to do so would grant corporations rights which they cannot enjoy. With respect to witnesses qua individuals, an order to testify under s. 17 of the Act may constitute a violation of their rights of "liberty and security of the person" within the meaning of s. 7 of the Charter, but such violation would be effected in accordance with the principles of fundamental justice. Under section 7, "fundamental justice" requires a protection coextensive with the individual's testimonial participation in the investigation. Use immunity satisfies this requirement and such protection is afforded by s. 20(2) of the Act. This protection serves the end of preventing the state from using incriminating evidence which was obtained by the individual himself, while at the same time tailoring the protection to what our system considers to be the appropriate boundary of fairness in the criminal process.

Fundamental justice under s. 7 does not afford witnesses any constitutional "right to remain silent" nor does it require a constitutional immunity over derivative evidence. The "right to remain silent" enjoyed by an accused -- namely, the right to refuse to testify --does not extend to witnesses in proceedings such as the one set up by s. 17 of the Act. Individuals called as witnesses in a s. 17 investigation are not charged with an offence. The mere possibility that the witnesses might later be prosecuted does not change their status as witnesses. Finally, derivative evidence, which consists mainly of real evidence, cannot be assimilated to self-incriminating evidence and does not go to the fairness of the judicial process which is what, in the end, fundamental justice is all about.

A subpoena duces tecum issued under s. 17 of the Act does not infringe s. 7 of the Charter. No claim can be advanced by, or on behalf of the corporation, under this constitutional provision. As far as the appellant individuals qua individuals are concerned, assuming that a subpoena deprives them of their "liberty or security of the person", fundamental justice under s. 7 does not extend protection over corporate books and records. Like section 13 of the Charter, the s. 7 residual protection against self-incrimination is limited to "testimonial evidence". Moreover, an order requiring an individual or the officer of a corporation to produce documents does not involve the fabrication of evidence; the individual or officer acts as a "mere conduit" for the delivery of pre-existing records. Thus, there is no suggestion that the use of such evidence in a subsequent trial would affect the fairness of the proceedings.

Per Lamer J.: Section 7 of the Charter can be invoked in this case because human beings as well as a corporation are directly involved. The specific enumerations in ss. 11(c) and 13 of the Charter are not necessarily exhaustive of the protection afforded by s. 7, and do not prevent residual content being given to s. 7. Assuming that it is a principle of fundamental justice that a witness may refuse to give an incriminating answer, it could be argued that s. 17 of the Act violates s. 7 to the extent that it enables the Commissioner to punish for contempt a witness "who refuses to answer a question on the ground that it may tend to incriminate him". However, it is s. 20(2) of the Act, and not s. 17, which took away the common law right to refuse to give incriminatory answers, and which brings the refusal to answer within contempt and triggers the violation. If section 20(2) of the Act and s. 5(1) of the Canada Evidence Act -- a similar provision -- did not exist, a witness's liberty would not be put in jeopardy by s. 17. A challenge under s. 52 of the Constitution Act, 1982 grounded on s. 7 of the Charter must attack the law that allegedly limits the principles of fundamental justice. It is the limits prescribed by law to the principles of fundamental justice that must be justified under s. 1 of the Charter, and it is the law that imposes these limits that must be put on trial. Here, the appellants challenged the wrong section. A section 1 analysis of s. 17 of the Act would be in fact a s. 1 analysis of s. 20 and would lead this Court into inferentially pronouncing upon s. 5(1) of the Canada Evidence Act. This Court, therefore, should not pronounce upon the s. 7 issue without a direct challenge to the constitutional validity of s. 20(2) of the Act and s. 5(1) of the Canada Evidence Act.

Per Wilson J. (dissenting): Section 7 of the Charter, which is confined to the protection of human beings and has no application to corporations, can be successfully invoked in this case because three individuals as well as a corporation are named as parties. If section 17 is found to be of no force or effect, this finding applies, of course, to corporations as well as human beings.

Section 17 of the Act violates the individual appellants' right to liberty and security of the person within the meaning of s. 7 of the Charter. Section 17 compels an individual to appear at proceedings against his will and to testify on pain of punishment if he refuses. The evidence given by the individual may later be used to build a case against him in a subsequent criminal prosecution. The state-imposed compulsion, linked as it is to the criminal process, touches not only upon that individual's reasonable expectation of privacy but also upon his physical integrity. The fact that the s. 17 procedure is in itself "investigatory" as opposed to "prosecutorial" is irrelevant when a criminal prosecution is a potential consequence of the s. 17 investigation. Further, the fact that the individual may challenge the proceedings by way of judicial review or under s. 17(3) is also irrelevant in determining whether the right to liberty and security of the person has been violated.

The violation of the individual appellants' right to liberty and security of the person was not in accordance with the principles of fundamental justice. Section 7 of the Charter protects a suspect in a subsequent proceeding against the use of evidence derived from testimony given by him in an earlier proceeding -- a protection not available under ss. 11(c) and 13 of the Charter. Where a person's right to life, liberty and security of the person is either violated or threatened, the principles of fundamental justice require that such evidence not be used in order to conscript the person against himself. Section 17, therefore, violates s. 7 to the extent that it compels suspects to testify in an investigatory proceeding, which is in effect a criminal investigation, so as to build up a case against themselves through their own self-incriminating testimony and evidence derived from such testimony. Section 20(2) of the Act provides no greater protection than s. 5(2) of the Canada Evidence Act and does not protect a suspect against the use of the derivative evidence in a subsequent criminal prosecution.

Section 17 of the Act cannot be saved under s. 1 of the Charter. The effective investigation of suspected criminal and quasi-criminal activity and the monitoring of the economic activity in Canada are two legislative objectives of sufficient importance to warrant infringement of individual rights and freedoms. Society has a very real interest in controlling crime and in ensuring the stability of the market-place. The means chosen to achieve these objectives, however, are not "reasonable and demonstrably justified". While compelling individuals to appear and testify regarding their business activities is a rational way of monitoring compliance with the Act, s. 17 does not interfere with the individual appellants' s. 7 rights as little as possible. There is no evidence in this case to suggest that the government's objectives would be frustrated if individuals compelled to testify were afforded derivative use protection or that the enforcement of the Act will be drastically impaired if derivative use protection is given to persons testifying under s. 17.

Per Sopinka J. (dissenting): The provisions of s. 17 of the Act relating to oral testimony violate the right to remain silent and contravene s. 7 of the Charter. While the privilege against self-incrimination is limited to the right of an individual to resist testimony as a witness in a legal proceeding, the right of a suspect or an accused to remain silent operates both at the investigative stage of the criminal process and at the trial stage. The testimonial aspect of the right to remain silent is specifically included in s. 11(c) of the Charter. The right of a suspect to remain silent during the investigative stage, which has the status of a principle of fundamental justice, is included in s. 7. This section is the repository of many of our basic rights which are not otherwise specifically enumerated. The right to remain silent, therefore, may not be reduced, truncated or thinned out by federal or provincial action. For the purpose of this appeal, the right to remain silent is a right not to be compelled to answer questions or otherwise communicate with police officers or others whose function it is to investigate the commission of criminal offences. The protection afforded by the right is not designed to protect the individual from the police qua police but from the police as investigators of criminal activity. It protects the individual against the affront to dignity and privacy which results if crime enforcement agencies are allowed to conscript the suspect against himself. Since this right is protected by the Charter, it follows that the provinces or the federal government cannot transfer the investigative function, which is normally carried out by the police, to other agents who are empowered by statute to force suspects or potential suspects to testify. In the field of anti-competitive crime, the police work is carried out largely, if not exclusively, by the Director of Investigation and Research and his staff. Although s. 17 has other purposes, an important one is to aid the Director and his staff in investigating specific crimes. To this extent, the hearing officer is a policeman armed with a subpoena. Parliament has not separated out of s. 17 its use for different purposes, many of which would not violate the right to remain silent. Accordingly, the whole of the provision relating to the compelling of testimony violates s. 7. For the reasons given by Wilson J., this violation could not be justified under s. 1 of the Charter and s. 17, to the extent of the inconsistency with s. 7, must be struck down.

The provisions of s. 17 of the Act relating to the production of documents do not contravene s. 7 of the Charter. While the right to remain silent and the privilege against self-incrimination protect a suspect from compelled testimony, they do not protect him from compelled production of documents. The question relating to the communicative aspects arising out of such production does not need to be decided in this case.

Section 8 of the Charter

Per La Forest J.: Section 17 of the Act does not infringe s. 8 of the Charter. The essence of a seizure under s. 8 is the taking of a thing from a person by a public authority without that person's consent. An order to produce documents under s. 17, therefore, constitutes a seizure within the meaning of s. 8. But a s. 17 seizure is not unreasonable. The Act, though supported by penal sanctions, is essentially regulatory in nature, and hence part of our administrative law. It is aimed at the regulation of the economy and business with a view to the preservation of the competitive conditions which are crucial to the operation of a free market economy. The conduct prohibited by the Act is conduct which is made criminal for strictly instrumental reasons, and the use of criminal sanctions, including imprisonment, are necessary to induce compliance with the Act. As the discovery of violations to the Act will often require access to information as to the internal affairs of business organizations, the s. 17 power to compel the production of documents is important to the overall effectiveness of the investigative machinery established by the Act and does not constitute an unreasonable intrusion on privacy. Business records and documents will normally be the only records and documents that can lawfully be demanded under that section. There is only a relatively low expectation of privacy in respect of these documents since they are used or produced in the course of activities which, though lawful, are subject to state regulation as a matter of course. Section 17 does not infringe on this limited expectation of privacy. This does not mean that there is no limitation to the potential scope of an order to produce documents which can be validly issued under s. 17. The material sought in the order must be relevant to the inquiry in progress in light of its nature and purpose. There is no requirement that relevancy to a lawful inquiry be determined before the subpoena is issued; it is sufficient if its relevancy can be challenged by way of judicial review. This opportunity to challenge the relevancy of any particular use of s. 17, by way of judicial review, provides adequate guarantee against potential abuse of the power s. 17 confers. No evidence of any such abuse is apparent in this case.

The stringent standards of reasonableness articulated in Hunter, and usually applicable to criminal investigations, were inappropriate to determine the reasonableness of a seizure under s. 17 in light of the limited scope of the s. 17 power to order the production of documents and the limited privacy interests with regard to these documents. The application of the Hunter standards would severally hamper and perhaps render impossible the effective investigation of anti-competitive offences. 
Per L'Heureux-Dubé J.: A subpoena duces tecum under s. 17 of the Act does not infringe s. 8 of the Charter. While a subpoena duces tecum issued under s. 17 may be considered a "seizure" within the meaning of s. 8, the "seizure" contemplated by s. 17 is reasonable. The Act is a complex scheme of economic regulation aimed at eradicating practices that impair free competition in the market-place and s. 17 is part of the administrative machinery which was established in order to promote the Act's purpose. Because the Act's administrative machinery and enforcement provisions are part of a regulatory scheme, the reasonableness of the subpoena duces tecum issued under s. 17 must be assessed taking into account a number of factors, including the importance of the Act's underlying purpose, the necessity of impairing privacy interests, and the absence of other, less onerous, alternatives. These factors indicate clearly that public interest in the freedom and protection of citizens in the market-place prevails over the minimal infringement of the privacy interests of those required to disclose information of an economic nature. First, the legislative purpose of the Act serves important socio-economic interests. Second, the existence of a mechanism of discovery is necessary in order to properly serve the regulatory objective of the legislation. Third, as a means chosen to bring about the legislative end, the subpoena is significantly less intrusive than other alternatives. In addition, in the case of corporations, their privacy interest is relatively low with respect to requests for economic information. Fourth, while there is no express condition precedent to the issuance of the subpoena, the order can be contested and reviewed before an impartial judicial officer (s. 17(3)). The review provides a safeguard to ensure that s. 17 orders are issued for the sole purpose of advancing the regulatory aim of the Act. A subpoena duces tecum issued under s. 17 does not, therefore, constitute an "unreasonable seizure" within the meaning of s. 8 of the Charter.

An order to testify under s. 17 of the Act does not infringe s. 8 of the Charter. To hold that an order to testify constitutes a "seizure", presumably a "seizure" of one's thoughts, would be to stretch that word beyond any meaning. The word "seizure" under s. 8 should be restricted to tangible things.

Per Sopinka J.: An order under s. 17 requiring the production of documents does not constitute a seizure within the meaning of s. 8 of the Charter. The persons served with an order for production under s. 17 have the opportunity to challenge the validity and the extent of the demand before producing the documents. This opportunity for review before the documents are produced goes to the existence of a seizure. This factor bears directly on the extent of governmental intrusion. A mere demand which is not yet enforceable is, in this age of pan-governmental activity, a minimal intrusion. This minimal intrusion cannot be tantamount to a seizure. If a definition of "seizure" that is over-inclusive is adopted, a wholesale departure from the standards articulated in Hunter will be necessary. A more restrictive interpretation is thus preferable reserving the application of the Hunter standards for those state intrusions which are truly out of keeping with what individuals have come to expect as a routine fact of daily life in a modern state.

Per Lamer and Wilson JJ. (dissenting): Sections 17(1) and 17(4) violate the right to be secure against unreasonable seizure enshrined in s. 8 of the Charter. A seizure under s. 8 is the taking by a public authority of a thing belonging to a person against that person's will. Applying a purposive interpretation of s. 8, the compulsory production of documents in a criminal or quasi-criminal law context falls within that definition. Whether the public authority "takes" the documents or compels the person to hand them over, the impact on the person's right to privacy in the documents is the same. Sections 17(1) and 17(4), therefore, constitute a seizure within the meaning of s. 8, and this seizure is unreasonable because it does not meet the test of reasonableness set forth in Hunter. The possibility of an individual's challenging the s. 17 order before a judge, prior to giving up possession of the documents, either by way of an application for review or by way of s. 17(3) does not meet the concerns underlying the Hunter criteria. Only the sophisticated will be aware of this procedure. Most people will respond forthwith to the authority's demand. Nor does it meet the requirement of reasonable and probable grounds. The Hunter criteria are not hard and fast rules which must be adhered to in all cases under all forms of legislation -- what may be reasonable in the regulatory or civil context may not be reasonable in a criminal or quasi-criminal context. Nevertheless, the more akin the legislation is to traditional criminal law, the less likely it is that departures from the Hunter criteria will be countenanced.

Sections 17(1) and 17(4) of the Act cannot be saved under s. 1 of the Charter. In the absence of any evidence to show that the objectives of the Act would be frustrated by adherence to the Hunter criteria, it is impossible to conclude that the s. 8 right of the appellants was minimally impaired.


R. v. Greffe [ S.C.R. 1990] 1 755: Admissibility of evidence -- Bringing administration of justice into disrepute -- Alleged violations of right to counsel and of right to freedom from unreasonable search and seizure -- Accused searched at customs for illegal drugs -- Accused then arrested for outstanding traffic warrants and rectal examination conducted
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Constitutional law -- Charter of Rights -- Admissibility of evidence -- Bringing administration of justice into disrepute -- Alleged violations of right to counsel and of right to freedom from unreasonable search and seizure -- Accused searched at customs for illegal drugs -- Accused then arrested for outstanding traffic warrants and rectal examination conducted -- Heroin found in anal cavity and accused charged with importing heroin -- Whether or not right to counsel and right to freedom from unreasonable search and seizure infringed -- If so, whether or not real evidence should be excluded -- Canadian Charter of Rights and Freedoms, ss. 8, 10, 24(2).

The R.C.M.P. alerted Canada Customs at Calgary that there was confidential information that appellant was returning with an unknown quantity of heroin. A visual personal search was conducted when nothing was found in a search of appellant's luggage. Appellant was not informed of his right to counsel -- the facts arose before this Court's judgment in Simmons -- and no evidence indicated that appellant had read a poster advising persons not wishing to be searched of their right to have the proposed search reviewed by a justice of the peace, police magistrate or a Senior Customs Officer. No drugs were found. Appellant was then arrested, informed of his right to counsel, and advised that a doctor would perform a body search at a hospital. A condom containing heroin was removed from appellant's anal cavity.

The testimony of the police officers conflicted with respect to appellant's arrest. The notes of one constable indicated that appellant had been arrested for traffic warrants. Another constable testified that appellant had been arrested for importing heroin although his notes indicated no reason for the arrest. The first reference in his notes to charging the appellant with a narcotics offence refers to a time after the rectal search and after the earlier notation in the other constable's notes about arresting the appellant for outstanding traffic warrants. The appellant was ultimately charged with two counts under the Narcotic Control Act, one of unlawfully importing heroin and one of being in unlawful possession of heroin for the purpose of trafficking.

The focal point of the trial was the admissibility of the heroin as evidence. The trial judge excluded the evidence pursuant to s. 24(2) of the Canadian Charter of Rights and Freedoms and acquitted the appellant in the absence of any evidence to support the charges against him. He found that the airport arrest was spurious, that appellant's right to obtain and instruct counsel had been tainted and that the violation of that right resulted in a gross infringement of the accused's rights pursuant to s. 8 to be secure against an unreasonable search. A majority of the Court of Appeal held that the trial judge erred in excluding the evidence. Given respondent's concession that ss. 8 and 10(a) and (b) of the Charter had been violated, the only issue to be considered was whether the evidence ought to have been excluded pursuant to s. 24(2) of the Charter.

Held (Dickson C.J. and L'Heureux-Dubé and Cory JJ. dissenting): The appeal should be allowed.

Per Lamer, La Forest, Wilson and Gonthier JJ.: The factors to be balanced in determining whether the admission of evidence in the proceedings would bring the administration of justice into disrepute can be organized into three categories. The first set of factors are those relevant to the fairness of the trial. The second set of factors concerns the seriousness of the Charter violations as defined by the conduct of the law enforcement authorities. The third set of factors recognizes the possibility that the administration of justice could be brought into disrepute by excluding the evidence despite the fact that it was obtained in a manner that infringed the Charter. The purpose of the section is to prevent having the administration of justice brought into further disrepute by the admission of the evidence in the proceedings.

The key component of the Collins "test" to determine the admissibility of evidence in this appeal is the second set of factors, namely the seriousness of the violations of ss. 8 and 10 of the Charter. In respect of the first factor, the fairness of the trial, what was involved was real evidence, the existence of which did not depend on the Charter violations. Therefore, the admission of the evidence at trial would not, generally speaking, render the trial unfair.

Although the Crown conceded that whether there were reasonable and probable grounds to believe that the appellant was in possession of the heroin was a live issue, the Crown at no point established that those grounds existed or even led evidence in support of their existence. The absence of any inquiry to determine whether or not the confidential information amounted to reasonable and probable grounds for believing that the accused was carrying heroin was extremely important since it went to the assessment of the seriousness of the Charter violations, and more specifically the element of good or bad faith on the part of the police in conducting the search.

Confidential information supplied by a reliable informant may provide the "reasonable and probable grounds to believe". A mere conclusory statement made by an informer to a police officer does not constitute reasonable grounds. Highly relevant are whether the informer's tip contains sufficient detail to ensure it is based on more than mere rumour or gossip, whether the informer discloses his or her source or means of knowledge and whether there are any indicia of his or her reliability.

Absent reasonable and probable grounds, the misinformation regarding the reason for the arrest takes on a more serious complexion. Nothing was put on the record on which the trial judge could have assessed whether or not the confidential information gave rise to reasonable and probable grounds for the belief that the appellant was carrying heroin. The conclusion that reasonable and probable grounds existed by reference to the results of the search was in error. The doubt should be resolved against the Crown since it did fail in its obligation to establish those grounds.

The premise that the search proceeded as incident to an arrest for outstanding traffic warrants was unescapable. The trial judge had erred in law by concluding that the police had reasonable and probable grounds based on the results of the search and the record revealed no evidence to support the existence of the grounds beyond a conclusory statement by the police. This conclusion was the most determinative factor in this case.

The violation of the s. 10 right to counsel goes to the very reasonableness of the search. The appellant, if given the reason for the detention and the right to counsel, might have afforded himself an opportunity to contact counsel to have the "confidential information" on which the search allegedly was based tested to see if there were indeed reasonable and probable grounds to conduct the strip search let alone the rectal examination.

The gravity of the Charter violations is increased by a number of factors. The relationship between the violations of ss. 8 and 10 of the Charter renders the violations more serious than if the breach of s. 10 had been very remote from the strip search. The violation is very serious, however, given that the rectal examination was conducted as incident to an arrest for traffic warrants occasioned by unproved suspicion that the appellant was in possession of heroin. It is the intrusive nature of the rectal search and considerations of human dignity and bodily integrity that demand the high standard of justification before such a search will be reasonable.

There was no urgency or immediate necessity to conduct the rectal examination in order to prevent the loss or destruction of the evidence. The detention of the accused in order to facilitate the recovery of the drugs through the normal course of nature would have been reasonable if the police had reasonable and probable grounds for believing that he was a drug courier.

Finally, more than one Charter violation was at issue. The breaches of the appellant's Charter rights were not isolated errors of judgment by the police, but rather were part of a larger pattern of disregard for the appellant's Charter rights.

The seriousness of the cumulative effect of the Charter violations weighed in favour of excluding the evidence, notwithstanding the fact that the evidence recovered was real evidence that existed irrespective of the Charter violations and that its admission therefore would not negatively affect the adjudicative fairness of the appellant's trial.

The Court must also consider the long-term consequences of regular admission or exclusion of this type of evidence on the repute of the administration of justice. Here, the administration of the justice system would be brought into greater disrepute if this Court were to condone, taking the record as it is given by the police and the prosecution, the practice of using an arrest for traffic warrants as an artifice to conduct a rectal examination of an accused who the police do not have reasonable and probable grounds to believe is carrying drugs. Further, the inference of extreme bad faith on the part of the police which arises from their deliberate failure to provide the appellant with the proper reason for the arrest cannot be condoned. This is especially so when the right to counsel and the right to be secure against unreasonable searches are involved.

This Court's assessment of whether the evidence should be excluded should not be influenced by the knowledge that the appellant must have known that he was in possession of the drugs. To do so would be to import an ex post facto chain of reasoning that finds no place in an inquiry pursuant to s. 24(2) of the Charter.

Per Dickson C.J. and L'Heureux-Dubé and Cory JJ. (dissenting): Whether or not evidence should be excluded under s. 24(2) of the Charter depends on: (1) its effect on the fairness of the trial; (2) the seriousness of the Charter violation; and, (3) the effect of excluding the evidence on the repute of the legal system. No one factor is determinative.

The admission of the heroin would not have a detrimental impact on adjudicative fairness. Real evidence, by its nature, rarely has such an impact.

The factors to be considered in determining the seriousness of the Charter violations generally favoured the admissibility of the evidence.

The arrest for outstanding traffic warrants was irrelevant. Authority for the search was found in the arrest made subsequent to the finding of the drugs. (This arrest was made with due regard for all the appellant's Charter rights.) A search undertaken prior to an arrest may still be incidental to the subsequent arrest, if reasonable and probable grounds existed for that prior search, and therefore legal in terms of s. 450 of the Criminal Code.

The issue of whether reasonable and probable grounds existed was central to a determination of whether the search and seizure complied with s. 8 of the Charter. The "totality of the circumstances" must be examined in making that determination; no one factor should dominate the analysis. Here, the R.C.M.P. had reasonable grounds to arrest and search the appellant and consequently the search was conducted under lawful authority.

The inference that reasonable and probable grounds did not exist cannot be drawn from the fact that little was put in evidence as to the reliability of the informant, who in fact proved reliable. Given the jurisprudential vacuum at the time of the search, the police did all that reasonably could be expected of them in following up the confidential information before deciding to search and arrest the appellant.

The police did not act in "bad faith" in arresting the appellant for outstanding traffic violations. Indeed, the fact that the appellant was advised of his right to retain and instruct counsel indicated that the police acted in "good faith" in their dealings with the appellant.

The conduct of the authorities did not amount to a "pattern of disregard" given that the appellant was informed that he had a right to retain and instruct counsel without delay before he was taken to the hospital for the body cavity search. Although the police violated the appellant's right to be informed promptly of the reason for his arrest, the infringement would be far more grievous if no counsel warning had been given at all. Finally, there is no evidence of malice on the part of the authorities towards the appellant nor of any mistreatment.

The appellant's manifest culpability weighed heavily in favour of the admission of the real evidence. The reasonable person would be shocked and appalled to learn that an accused, unquestionably guilty of importing a sizable amount of heroin, was acquitted of all charges because of what amounted to a slip of the tongue by a police officer when the accused was arrested and read his s. 10 counsel rights.

R. v. Hebert [1990] 2 S.C.R. 151: Scope of right to silence -- Accused refusing to make statements to police after consulting counsel -- Accused later making inculpatory statements to undercover police officer placed in his cell
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Constitutional law -- Charter of Rights -- Fundamental justice -- Right to silence -- Scope of right to silence -- Accused refusing to make statements to police after consulting counsel -- Accused later making inculpatory statements to undercover police officer placed in his cell -- Whether accused's right to remain silent infringed -- If so, whether statements admissible -- Canadian Charter of Rights and Freedoms, ss. 7, 24(2).

Constitutional law -- Charter of Rights -- Waiver -- Right to silence -- Whether doctrine of waiver applies to right to silence -- Canadian Charter of Rights and Freedoms, s. 7.

Constitutional law -- Charter of Rights -- Reasonable limits -- Accused refusing to make statements to police after consulting counsel -- Accused later making inculpatory statements to undercover police officer placed in his cell -- Violation of accused's right to remain silent -- Whether limit imposed on accused's right to remain silent "prescribed by law" within the meaning of s. 1 of the Canadian Charter of Rights and Freedoms.

Constitutional law -- Charter of Rights -- Admissibility of evidence -- Bringing administration of justice into disrepute -- Accused refusing to make statements to police after consulting counsel -- Accused later making inculpatory statements to undercover police officer placed in his cell -- Violation of accused's right to remain silent -- Whether statements should be excluded pursuant to s. 24(2) of the Canadian Charter of Rights and Freedoms.

Evidence -- Confessions -- Admissibility -- Accused refusing to make statements to police after consulting counsel -- Accused later making inculpatory statements to undercover police officer placed in his cell -- Violation of accused's right to remain silent -- Whether statements admissible -- Canadian Charter of Rights and Freedoms, s. 24(2).

The accused was arrested on a charge of robbery and informed upon arrest of his right to counsel. At the police station, after consulting counsel, he advised the police that he did not wish to make a statement. The accused was then placed in a cell with an undercover police officer posing as a suspect under arrest by police. The officer engaged the accused in conversation, during which the accused made various incriminating statements implicating him in the robbery. Prior to trial, there was a voir dire to determine the admissibility of these statements. The judge held that the accused's right to counsel under s. 10(b) of the Canadian Charter of Rights and Freedoms and his right to remain silent asserted under s. 7 of the Charter had been violated and excluded the statements pursuant to s. 24(2) of the Charter. The Crown offered no evidence, and the accused was later acquitted. The Court of Appeal set aside the accused's acquittal and ordered a new trial. The Court found that the police conduct did not violate the accused's right to counsel or his right to remain silent.

Held: The appeal should be allowed.

Per Dickson C.J. and Lamer, La Forest, L'Heureux-Dubé, Gonthier, Cory and McLachlin JJ.: Section 7 of the Charter accords a detained person a pre-trial right to remain silent, and the scope of that right extends beyond the narrow formulation of the confessions rule. The rules relating to the right to remain silent adopted by our legal system, such as the common law confessions rule and the privilege against self-incrimination, suggest that the scope of the right in the pre-trial detention period must be based on the fundamental concept of the suspect's right to freely choose whether to speak to the authorities or remain silent. This concept, which is accompanied by a correlative concern with the repute and integrity of the judicial process, is consistent with the right to counsel and the right against self-incrimination affirmed by the Charter. It is also consistent with the Charter's approach to the question of improperly obtained evidence under s. 24(2) and with the underlying philosophy and purpose of the procedural guarantees the Charter enshrines -- in particular in s. 7. That section imposes limits on the power of the state over the detained person and seeks to effect a balance between their respective interests. Under s. 7, the state is not entitled to use its superior power to override the suspect's will and negate his choice to speak to the authority or to remain silent. The courts, therefore, must adopt an approach to pre-trial interrogation which emphasizes the right of a detained person to make a meaningful choice and which permits the rejection of statements which have been obtained unfairly in circumstances that violate that right of choice. The test to determine whether the suspect's choice has been violated is essentially objective. The focus of the inquiry under the Charter will be on the conduct of the authorities vis-à-vis the suspect. Further, since the right to remain silent under s. 7 is not an absolute right but must be qualified by considerations of the state interest and the repute of the judicial system, the Clarkson standard relating to waiver of a Charter right does not apply to the right to silence.

The scope of the right to silence, however, does not go as far as to prohibit police from obtaining confessions in all circumstances. The proposed approach to the s. 7 right to silence retains the objective approach to the confessions rule and would permit the rule to be subject to the following limits. First, there is nothing that prohibits the police from questioning an accused or a suspect in the absence of counsel after he has retained counsel. Police persuasion, short of denying the suspect the right to choose or of depriving him of an operating mind, does not breach the right to silence. Second, the right applies only after detention. Third, the right does not affect voluntary statements made to fellow cell mates. The violation of the suspect's rights occurs only when the Crown acts to subvert the suspect's constitutional right to choose not to make a statement to the authorities. Fourth, a distinction must be made between the use of undercover agents to observe the suspect, and the use of undercover agents to actively elicit information in violation of the suspect's choice to remain silent. Finally, even where a violation of the suspect's right is established, the evidence may, where appropriate, be admitted. Only if the court is satisfied that its reception would be likely to bring the administration of justice into disrepute can the evidence be rejected under s. 24(2) of the Charter. Where the police have acted with due care for the suspect's rights, it is unlikely that the statements they obtain will be held inadmissible.

Here, the accused exercised his choice not to speak to the police and the police violated his right to remain silent under s. 7 of the Charter by using a trick to negate his decision. Section 1 of the Charter was inapplicable because the police conduct was not a limit "prescribed by law" within the meaning of that section.

The evidence obtained in breach of the accused's right under s. 7 should be excluded pursuant to s. 24(2) of the Charter. Where an accused is conscripted to give evidence against himself after clearly electing not to do so by use of an unfair trick practised by the authorities, and where the resultant statement is the only evidence against him, the reception of the evidence would render the trial unfair. The accused would be deprived of his presumption of innocence and would be placed in the position of having to take the stand if he wished to counter the damaging effect of the confession. Further, the Charter violation was a serious one as the conduct of the police was wilful and deliberate. Finally, while the exclusion of the evidence would result in an acquittal, since virtually the only evidence against the accused was his statement to the undercover policeman, it is clear in balancing the three factors set out in Collins that, under the present circumstances, it is the admission of the evidence, not its exclusion, that would bring the administration of justice into disrepute. It is contrary to the notions of fundamental justice to require an accused to secure his own conviction.

Per Wilson and Sopinka JJ.: The right to remain silent is an integral element of our system of criminal justice and has the status of a principle of fundamental justice within the meaning of s. 7 of the Charter. This right is distinct from the privilege against self-incrimination, which applies only in the course of proceedings. The content of the residual right to remain silent protected by s. 7 extends at least as far as the common law right. The content of the right at common law, however, should not be confused with the efficacy of its enforcement. The enforcement mechanisms available to judges at common law do not compare to those granted by s. 24 of the Charter, particularly the power to exclude evidence under s. 24(2). To define Charter rights only in accordance with the ultimate effectiveness of their common law and statutory antecedents would be to deny the supremacy of the Constitution.

The right to remain silent, which is designed to shield an accused from the unequal power of the prosecution, arises when the coercive power of the state is brought to bear against the individual, either formally (by arrest or charge) or informally (by detention or accusation). It is at this point that an adversary relationship comes to exist between the state and the individual. The right, however, does not avail against private individuals. Once the right to remain silent attaches, any communication between an accused and an agent of the state (including a suborned informer) is subject to the right and may proceed only if the accused waives the right; but communication between an accused and another private individual is not subject to the right.

In this case, the accused's right to remain silent under s. 7 of the Charter was violated. The undercover police officer "engaged the accused in conversation" after the latter was charged and while he was in custody. In light of the Clarkson standard relating to waiver of a Charter rights, the accused did not waive his right to remain silent by speaking to the undercover officers. The limiting effect on the accused's right to remain silent was not "prescribed by law", and it is therefore unnecessary to consider the application of s. 1 of the Charter.

The evidence of the incriminating statements elicited by the undercover police officer should be excluded pursuant to s. 24(2) of the Charter. The self-incriminating evidence sought to be adduced in this case, if admitted, would render the trial unfair and would bring the administration of justice into disrepute. It would strip the accused of the presumption of innocence and would place him in the invidious position of having to take the stand, contrary to the privilege against self-incrimination, in order to disclaim the confession. The good faith of the police officers, who arranged for the deception of the accused relying on the authority of Rothman, is not a significant factor in favour of receiving the evidence. Where impugned evidence falls afoul of the first set of factors set out in Collins (trial fairness), the admissibility of such evidence cannot be saved by resort to the second set of factors (the seriousness of the violation). These two sets of factors are alternative grounds for the exclusion of evidence, and not alternative grounds for the admission of evidence.

Per Wilson J.: The right to remain silent is a principle of fundamental justice within the meaning of s. 7 of the Charter. This right, which arises whenever the coercive power of the state is brought to bear upon the citizen, must be given a generous interpretation to fulfill its purpose. It is accordingly inappropriate to qualify it by balancing the interests of the state against it or by applying to it the considerations relevant to the admissibility of evidence set out in s. 24(2) of the Charter. In deciding whether or not the authorities have offended fundamental justice, it is essential to focus on the treatment of the accused and not on the objective of the state. It would be contrary to a purposive approach to the s. 7 right to inject justificatory considerations for putting limits upon it into the ascertainment of its scope or content. For the same reasons, it is inappropriate to merge the question whether statements elicited in violation of the s. 7 right should be admitted into evidence with the question whether the right has in fact been violated. The repute of the justice system has no bearing on whether the right to silence has been violated contrary to the principles of fundamental justice. Finally, the doctrine of waiver applies to the right to remain silent under s. 7 as it does to other rights in the Charter.
R v. Mrtineau [1990] 2 S.C.R. 633: Fundamental justice -- Constructive murder
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Criminal law -- Constructive murder -- Whether s. 213(a) of the Criminal Code violates ss. 7 or 11(d) of the Charter -- If so, whether such violation justified under s. 1 of the Charter.

Martineau and a friend, Tremblay, set out armed knowing that they were going to commit a crime; Martineau testified that he thought it would only be a break and enter. Tremblay shot and killed two people after robbing them and their house. Martineau allegedly said or thought, after he heard the shot which killed the first victim, "Lady, say your prayers". As they left, Martineau asked Tremblay why he killed them and Tremblay answered, "They saw our faces". Martineau responded, "But they couldn't see mine 'cause I had a mask on".

Respondent was convicted of second degree murder. The trial judge charged the jury on s. 213(a) and (d) and on s. 21(1) and (2) of the Criminal Code. The Court of Appeal held that s. 213(a) was inconsistent with ss. 7 and 11(d) of the Charter for reasons given in R. v. Vaillancourt and that it was not saved by s. 1 of the Charter. The Court could not conclude that a conviction should be entered pursuant to s. 613(1)(b)(iii) of the Code because the jury had not been not instructed on any portion of s. 212.

The constitutional questions queried whether s. 213(a) of the Criminal Code infringed s. 7 and/or s. 11(d) of the Charter, and if so, whether or not it was justified by s. 1.

Held (L'Heureux-Dubé J. dissenting): The appeal should be dismissed. Section 213(a) of the Criminal Code infringes both ss. 7 and 11(d) of the Charter and is not justified by s. 1.

Per Dickson C.J. and Lamer C.J. and Wilson, Gonthier and Cory JJ.: The principles of fundamental justice require that a conviction for murder be based upon proof beyond a reasonable doubt of subjective foresight of death. This appeal was disposed of on the basis of the principle of subjective foresight of death, even though it could have been disposed of on the basis of objective foreseeability.

The introductory paragraph of s. 213(a) expressly removes the Crown's burden of proving beyond a reasonable doubt that the accused had subjective foresight of death. This section is an anomaly as regards the other murder provisions, especially in light of the common law presumption against convicting a person of a true crime without proof of intent or recklessness. In a free and democratic society that values the autonomy and free will of the individual, the stigma and punishment attaching to murder should be reserved for those who choose intentionally to cause death or who choose to inflict bodily harm knowing that it is likely to cause death. Requiring subjective foresight of death in the context of murder maintains a proportionality between the stigma and punishment attached to a murder conviction and the moral blameworthiness of the offender.

A special mental element with respect to death is necessary before a culpable homicide can be treated as murder and gives rise to the moral blameworthiness that justifies the stigma and punishment attaching to a murder conviction. It is a principle of fundamental justice that a conviction for murder cannot rest on anything less than proof beyond a reasonable doubt of subjective foresight of death. Section 213 of the Code expressly eliminates the requirement for proof of subjective foresight and therefore infringes ss. 7 and 11(d) of the Charter.

The objective of deterring the infliction of bodily harm during the commission of certain offences because of the increased risk of death is sufficiently important to warrant overriding a Charter right. The section, however, unduly impairs Charter rights because it is not necessary to convict of murder persons who do not intend or foresee the death in order to achieve this objective.

Since subjective foresight of death must be proven beyond a reasonable doubt before a conviction for murder can be sustained, the phrase "ought to know is likely to cause death" in s. 212(c) of the Code probably infringes ss. 7 and 11(d) of the Charter. Section 212(c) would not likely be saved by s. 1.

Per Sopinka J.: The issue of subjective foresight of death should be addressed only if it is necessary to do so in order to decide this case or if there is an overriding reason making it desirable to do so. Overbroad statements of principle are inimical to the tradition of incremental development of the common law. Here, ruling on the issue of subjective foresight was not necessary for the disposition of this case because R. v. Vaillancourt, [1987] 2 S.C.R. 636, applied. Since objective foreseeability of death is a constitutional minimum for the definition of murder, the conclusion must follow that s. 213(a) does not meet this constitutional minimum. This section places a restriction on s. 7 of the Charter by permitting a person to be convicted of murder without proof beyond a reasonable doubt of objective foreseeability of death, or of an equivalent substitute requirement, and cannot be saved by s. 1 for the reasons expressed by Lamer J., as he then was, in Vaillancourt and in the case at bar.

Per L'Heureux-Dubé J. (dissenting): Section 213(a) does not offend the principles of fundamental justice and accordingly does not violate ss. 7 and 11(d) of the Charter.

Neither the subjective foresight of death test nor the objective foreseeability test violate the principle of fundamental justice. It has been decided in a number of cases, including R. v. Vaillancourt, that subjective foresight of death is not the exclusive standard for murder and no other common law jurisdiction has adopted that standard as the exclusive standard for murder. Significant policy considerations favour upholding the existing legislation.

The invocation of s. 213(a) may not have been necessary in the instant case. The statement, "Lady, say your prayers", whether it was actually said or thought, reflected a mental state of mind sufficient to anchor a charge under s. 212(a) which is the only truly subjective foresight murder provision of the Criminal Code.

The tests of subjective foresight and objective foreseeability are not static or distinct concepts and are not mutually exclusive. In most instances, and certainly those delineated by s. 213(a), death will be both objectively and subjectively foreseeable. The two are profoundly interrelated, especially when dealing with a crime committed during the execution of a predicate crime. The validity of a provision should not be evaluated on a strict "either-or" approach. A fastidious adherence to prescribed labels becomes particularly obdurate when gauging the constitutionality of legislation.

Vaillancourt settled only two legal questions. First, it established a standard of objective foreseeability of death for the crime of murder. Second, it only disposed of s. 213(d) of the Criminal Code.

The legislature, rather than simply eliminating any need to prove the essential element, may substitute proof of a different element. This will be constitutionally valid only if, upon proof beyond reasonable doubt of the substituted element, it would be unreasonable for the trier of fact not to be satisfied beyond reasonable doubt of the existence of the essential element. Section 213(d) could not meet that test; s. 213(a) does. Section 213(a) is completely different in its historical development in its consistency with the objective foreseeability of death test established in R. v. Vaillancourt and in the parallel provisions adopted in other common law jurisdictions.

An exacting combination of factors must be proven, all beyond a reasonable doubt, before the accused can be found guilty of murder under s. 213(a). The offender must: (1) cause the death by committing a "culpable homicide"; (2) cause the death while committing or attempting to commit one of a limited number of very serious, inherently dangerous and specific intent crimes; (3) intentionally inflict bodily harm while committing one of these offences; (4) inflict the bodily harm purposefully in order to perpetrate the underlying crime or to facilitate escape; and (5) the death must ensue from the bodily harm intentionally inflicted.

No Charter violation of ss. 7 or 11(d) takes place if the test of objective foreseeability has been met. The accused must specifically intend to, and actually commit the underlying offence, and must specifically intend to, and actually inflict bodily harm. The law necessitates conclusive proof beyond a reasonable doubt of factors that are collectively tantamount to an objective foreseeability requirement. The inexorable conclusion is that the resulting death is objectively foreseeable. Neither the presumption of innocence nor the other reference provisions which give content and scope to s. 7 are impugned.

How harm or injury is to be defined and what level of harm or injury is required are matters for Parliament to consider and decide. Many factors enter into the determination of an appropriate penalty for a particular offence; the degree of blameworthiness is only one. So long as Parliament does not act irrationally or arbitrarily or in a manner otherwise inconsistent with the fundamental principles of justice, its choice must be upheld.

Concentration on social "stigma" is overemphasized, and in the great majority of cases, completely inapplicable. The "stigma" and punishment attached to murder need not be proportionate to the mens rea alone. Rather they must correspond to the combination of the physical and mental elements that collectively define a murder.
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Constitutional law -- Charter of Rights -- Fundamental justice -- Care or control of motor vehicle while impaired -- Impairment element of offence -- Defence of intoxication unavailable -- Whether unavailability of defence of intoxication infringes s. 7 of Canadian Charter of Rights and Freedoms -- Whether infringement justifiable under s. 1 of Charter -- Criminal Code, R.S.C. 1970, c. C-34, s. 234(1).

Constitutional law -- Charter of Rights -- Presumption of innocence -- Care or control of motor vehicle while impaired -- Impairment element of offence -- Defence of intoxication unavailable -- Whether unavailability of defence of intoxication infringes s. 11(d) of Canadian Charter of Rights and Freedoms -- Whether infringement justifiable under s. 1 of Charter -- Criminal Code, R.S.C. 1970, c. C-34, s. 234(1).

The accused was charged with four offences, including having care or control of a motor vehicle while impaired contrary to s. 234(1) of the Criminal Code. At trial, the police testified that the accused was found in the driver's seat of a stolen automobile which, while under his control, backed up a short distance. In defence, the accused testified that he was so drunk he could not recall the evening's events. The trial judge acquitted the accused on the four charges on the ground that the accused was so intoxicated that he could not form the required intent to commit the offences. The Crown appealed the acquittal on the s. 234(1) charge. The Court of Appeal set aside the acquittal and entered a verdict of guilty. This appeal is to determine (1) whether intoxication is a defence to a charge of having care or control of a motor vehicle while impaired; (2) if the defence is excluded, whether such exclusion infringes ss. 7 and 11(d) of the Canadian Charter of Rights and Freedoms; and, if so, (3) whether the infringement is justifiable under s. 1 of the Charter.

Held: The appeal should be dismissed.

Per Sopinka, Gonthier and McLachlin JJ.: The Crown's contention that drunkenness could not serve as a defence under s. 234(1) of the Code because of the presumption created by s. 237(1)(a) must be rejected. Since the Crown chose not to assert the presumption at trial, but rather relied exclusively on evidence that the accused had exercised care or control under s. 234(1)(a), it cannot be allowed to assert that presumption on appeal. To do so would result in the accused being deprived of the opportunity to make the full answer and defence that could have been made if it had been raised at trial. Intention to set the vehicle in motion is relevant to s. 237(1)(a); it is not relevant to s. 234(1).

The defence of intoxication is excluded under s. 234(1) of the Code. In enacting s. 234(1), Parliament has posited impairment as an essential element of the offence and must be taken to have eliminated the availability of a defence of lack of intent based on the same impairment which it has made culpable. It is impossible to speak of a defence which also constitutes an element of the offence. The exclusion of the defence of intoxication renders irrelevant the general intent / specific intent issue.

Even if the accused is too drunk to know that he is assuming care and control of the motor vehicle, the exclusion of intoxication as a defence under s. 234(1) does not constitute a limitation on the accused's right to make full answer and defence under ss. 7 and 11(d) of the Charter, since the mens rea of the offence lies not in the intention to assume care or control of a motor vehicle, but in voluntarily becoming intoxicated. This interpretation recognizes that intoxication is excluded as a defence to impaired driving since it is the very gravamen of the offence. This state of the law was not changed by this Court's decision in Toews.

Per Wilson and L'Heureux-Dubé JJ.: Impairment cannot be a defence to the offence of having care or control of a motor vehicle while impaired under s. 234(1) of the Criminal Code. Impairment, as opposed to non-impairment, cannot be at one and the same time an essential element of the offence and a defence to the offence.

The unavailability of the defence of intoxication in the context of s. 234(1) does not constitute an infringement of ss. 7 and 11(d) of the Charter. Where intoxication to the point of impairment is an essential element of an offence of general intent, i.e. part of the actus reus, the denial of the intoxication defence in relation to that offence does not give rise to a constitutional violation. The section 234(1) offence is one of general intent requiring only a minimal mens rea -- the intent to assume care or control after the voluntary consumption of alcohol or a drug. The requirement of impairment is an element of the actus reus. No viable defence to a charge under s. 234(1) is foreclosed by the section, and no conviction can take place under the section despite a reasonable doubt as to the volitional nature of the accused's act. It is the act of having care or control of a motor vehicle while impaired, and not the simple act of having care or control, that must be volitional in order that the actus reus of this offence be established. To establish the actus reus, the Crown does not have to establish an intent to do it, but merely that the accused was aware that he was doing it. The conscious doing of an act encompasses the intention to do it and constitutes the minimal mens rea for general intent offences. When a person voluntarily consumes alcohol to the point of impairment and has care or control of a motor vehicle while in that condition, there is no doubt about the volitional nature of his act of becoming impaired. The accused's impairment is the gravamen of the offence under s. 234(1), and it is this which must be the result of an act of volition. Under the section, the act of having care or control and the state of voluntary impairment are undoubtedly required to be contemporaneous.

Crimes in which intoxication is part of the actus reus, therefore, are in a different category from crimes in which intoxication is relevant to the mental element only. There is no unconstitutionality in the creation of the former type of offence. However, if the unavailability of the defence of intoxication should constitute an infringement of an accused's constitutional rights, it would only be in cases of extreme intoxication verging on automatism, and such an infringement would be justified under s. 1 of the Charter.

Per La Forest J.: Section 234(1) of the Code prohibits the act of having care or control of a motor vehicle while the perpetrator of that act is impaired. The mens rea of the offence is the intention to assume care or control of the vehicle. Judicial construction also requires that the impairment be voluntary. Since Parliament has made it an offence to commit an act while impaired, it would be inconsistent for Parliament to have also considered that impairment (including intoxication) could be relied on by the defence.

Section 234(1) does not violate s. 7 or s. 11(d) of the Charter. With respect to s. 11(d), the constitutionality of s. 234(1), qualified as it is by s. 237(1) of the Code, has been accepted by this Court in Whyte. With respect to s. 7, a person can only come within the ambit of s. 234(1) if his intoxication is voluntary. It follows that s. 234(1) will only be applied where the assumption of the care or control of a vehicle while impaired can truly be said to be the responsibility of the accused in an ultimate sense, even if there is a question as to whether he was capable, because of intoxication, of forming the requisite intent as of the moment when care or control was actually assumed. Further, the mens rea requirement under s. 234(1) is very low. It will seldom be the case that a person who has the care or control of the motor vehicle be found so intoxicated as to have been incapable of satisfying the very low mens rea requirement of s. 234(1). This very low mental requirement is necessary if Parliament is to be able to create effective offences respecting impaired driving. The creation of such offences is obviously in the public interest, an interest which is encompassed in the "principles of fundamental justice" mentioned in s. 7 of the Charter.

Per Lamer C.J.: The offence of having care or control of a motor vehicle while impaired contrary to s. 234(1) of the Code is one of general intent requiring only a minimal mens rea. A general intent offence is one in which the only intent involved relates solely to the performance of the act in question with no further ulterior intent or purpose. The mental element of the s. 234(1) offence -- the intent to assume care or control after the voluntary consumption of alcohol or a drug -- is defined by referring directly to the actus reus. No further intent is required apart from the intent to do the actus reus. Since the offence is one of general intent, it follows that no defence of intoxication can negate the mens rea of the offence. The question is still open, however, as to whether intoxication giving rise to a state of insanity or automatism could negate the mens rea of this offence. There is no need to decide this issue in this case.

The unavailability of the defence of intoxication for general intent offences is a limit to the rights of an accused entrenched in ss. 7 and 11(d) of the Charter. This defence is an important and valuable one for an accused in cases where, but for a rule preventing him from resorting to it, such a defence would have succeeded in raising a reasonable doubt as to voluntariness, an element essential to the commission of the actus reus. The limit on the accused's fundamental rights is the result of the judge-made rule that a defence of intoxication is unavailable or that any consideration of intoxication is made irrelevant in cases of general intent offences. In the context of drinking and driving offences, such a limit is demonstrably justifiable under s. 1 of the Charter. First, the objective of taking away the defence of intoxication is of sufficient importance to justify restricting the rights contained in ss. 7 and 11(d). The measure is part of the scheme set up by Parliament to protect the security and property of the public and is aimed at securing the conviction of the impaired persons who are in care or control of a motor vehicle. Second, the measure is proportional to the ends s. 234(1)(a) is designed to attain. There is a rational connection between the restriction on the fundamental rights and the objective. The unavailability of the defence of intoxication is logical and necessary to suppress all the effects of intoxication on the road. Further, the measure does not represent an overkill. The rule does not impose a conviction on an intoxicated person found to have care or control but who is completely blameless. Involuntary intoxication is left unpunished as is also an involuntary taking, care, or control, due to factors other than intoxication.

R. v. Kuldip [1990] 3 S.C.R. 618: Self-incrimination -- Retrial -- Cross-examination of accused at a new trial on his testimony given at a previous trial for purpose of impeaching his credibility


Present: Dickson C.J. and Lamer C.J. and Wilson, La Forest, L'Heureux-Dubé, Gonthier and McLachlin JJ.

ON APPEAL FROM THE COURT OF APPEAL FOR ONTARIO

Constitutional law -- Charter of Rights -- Self-incrimination -- Retrial -- Cross-examination of accused at a new trial on his testimony given at a previous trial for purpose of impeaching his credibility -- Whether cross-examination infringed s. 13 of the Canadian Charter of Rights and Freedoms.

Evidence -- Cross-examination -- Self-incrimination -- Retrial -- Cross-examination of accused at a new trial on his testimony given at a previous trial for purpose of impeaching his credibility -- Whether cross-examination infringed s. 13 of the Canadian Charter of Rights and Freedoms or s. 5(2) of the Canada Evidence Act.

The respondent was convicted of failing to remain at the scene of an accident with intent to escape civil or criminal liability, contrary to s. 233(2) of the Criminal Code. A Summary Conviction Appeal Court allowed his appeal and ordered a new trial. During the course of the second trial, the Crown sought to impeach the respondent's credibility by cross-examining him on apparent inconsistencies with the testimony which he had given at his first trial. He was again convicted of the offence and an appeal from that conviction was dismissed by the Summary Conviction Appeal Court. The Court of Appeal allowed the appeal from that decision, quashed the conviction and entered a verdict of acquittal on the grounds that the cross-examination of the respondent, using his testimony at his first trial to impeach his credibility at his second trial, violated s. 13 of the Canadian Charter of Rights and Freedoms.

The constitutional questions stated in this Court were: whether the cross-examination of an accused at a new trial on testimony given at a previous trial on the same charge for any purpose infringes s. 13 of the Charter; and, if so, whether such cross-examination is justified on the basis of s. 1 of the Charter.

Held (Wilson, La Forest and L'Heureux-Dubé JJ. dissenting): The appeal should be allowed.

Per Dickson C.J. and Lamer C.J. and Gonthier and McLachlin JJ.: The cross-examination of the respondent at his second trial on testimony given by him at a previous trial on the same information was clearly for the purpose of undermining his credibility and, therefore, his s. 13 rights were not violated. It is appropriate to distinguish between a cross-examination made for the purpose of impeaching credibility and one made to "incriminate" the accused, that is, to establish guilt. Using a prior inconsistent statement from a former proceeding in order to impugn the credibility of an accused does not incriminate that person. The previous statement is not tendered as evidence to establish the proof of its contents but, rather, is tendered for the purpose of unveiling a contradiction between what the accused is saying now and what he has said on a previous occasion. An accused has the right to remain silent during his trial. If, however, an accused chooses to take the stand, that accused is implicitly vouching for his credibility. Such an accused, like any other witness, has therefore opened the door to having the trustworthiness of his evidence challenged. An interpretation of s. 13 which insulates an accused from having previous inconsistent statements put to him on cross-examination for the sole purpose of challenging credibility would "stack the deck" too highly in favour of the accused.

Section 5(2) of the Canada Evidence Act expressly allows the witness to make an objection to a question where the answer may tend to criminate the witness. The witness is guaranteed that, in exchange for being compelled to answer such a question, the answer will not be used to criminate the witness in a subsequent proceeding. A further guarantee that such answer will not be used in cross-examination to challenge the witness's credibility at a later proceeding would extend beyond the purpose of s. 5(2). Section 5 does not prohibit the Crown from ever using the privileged testimony in cross-examining the accused at a later proceeding but, rather, only prevents the Crown from using the testimony to incriminate the accused.

Section 5(2) of the Act and s. 13 of the Charter offer virtually identical protection. Neither prevents the Crown from using the testimony in cross-examination at the later proceeding for the purpose of determining the witness's credibility. The difference between these sections is that s. 5(2) requires an objection at the first proceedings while s. 13 does not.

A constitutional question is to be stated only where doubt as to the constitutional validity, applicability or operability of a statute or regulation is raised. It was not necessary to answer the constitutional questions stated here because the case at bar arose out of the Crown's actions in cross-examining the accused and not out of any question as to the constitutionality of a legislative provision.

Per Wilson, La Forest and L'Heureux-Dubé JJ. (dissenting): The appeal should be dismissed for the reasons given by the Court of Appeal.
R v Chaulk [1990] 3 S.C.R.  1303: Accused presumed sane until contrary is proved -- Insanity to be proved by accused on balance of probabilities

Constitutional law -- Charter of Rights -- Presumption of innocence -- Accused presumed sane until contrary is proved -- Insanity to be proved by accused on balance of probabilities -- Whether s. 16(4) of Criminal Code infringes s. 11(d) of Canadian Charter of Rights and Freedoms -- If so, whether s. 16(4) justifiable under s. 1 of Charter.

Criminal law -- Defences -- Insanity -- Person insane under s. 16(2) of Criminal Code if suffering from disease of the mind rendering him incapable of knowing act is wrong -- Meaning of word "wrong" in s. 16(2) of Code.

Criminal law -- Defences -- Insanity -- Delusions -- Whether s. 16(3) of Criminal Code constitutes independent insanity defence -- Whether trial judge's instructions to jury adequate.

Evidence -- Rebuttal evidence -- Crown adducing evidence of accused's sanity in rebuttal -- Whether evidence of accused's sanity should have been adduced by Crown as part of its case-in-chief.

The accused were convicted of first degree murder. The only defence raised at trial was insanity, but this defence was rejected by the jury. The Court of Appeal upheld the conviction. This appeal is to determine (1) whether s. 16(4) of the Criminal Code, which provides that "Every one shall, until the contrary is proved, be presumed to be and to have been sane", infringes the presumption of innocence guaranteed in s. 11(d) of the Canadian Charter of Rights and Freedoms; and, if so, whether s. 16(4) is justifiable under s. 1 of the Charter; (2) whether the meaning of the word "wrong" in s. 16(2) of the Code should be restricted to "legally wrong"; (3) whether s. 16(3) of the Code provides an alternative defence if the conditions of s. 16(2) were not met; and (4) whether the trial judge erred in permitting the Crown to split its case by presenting its evidence with respect to the sanity of the accused in rebuttal.

Held (L'Heureux-Dubé, Sopinka and McLachlin JJ. dissenting): The appeal should be allowed and a new trial ordered.

(1) Presumption of Sanity/Presumption of Innocence

Per Dickson C.J. and Lamer C.J. and La Forest, Sopinka and Cory JJ.: The insanity defence under s. 16 of the Code should be characterized as an exemption from criminal liability which is based on an incapacity for criminal intent. This claim for an exemption will usually be manifested under s. 16 either as a denial of mens rea in the particular case or as an excuse for what would otherwise be a criminal offence.

Section 16(4) of the Code infringes the presumption of innocence guaranteed in s. 11(d) of the Charter. The real concern under s. 11(d) is not whether the accused must disprove an element or prove an excuse, but whether an accused may be convicted while a reasonable doubt exists. When that possibility exists, there is a breach of the presumption of innocence. Accordingly, it is the final effect of the impugned provision on the verdict that is decisive. Whether the claim of insanity is characterized as a denial of mens rea, an excusing defence or, more generally, an exemption based on criminal incapacity, s. 16(4) allows a factor which is essential for guilt to be presumed, rather than proved by the Crown beyond a reasonable doubt. Moreover, the section requires an accused to disprove sanity (or prove insanity) on a balance of probabilities. Section 16(4) therefore violates the presumption of innocence because it permits a conviction in spite of a reasonable doubt in the mind of the trier of fact as to the guilt of the accused. Finally, while the verdict under s. 16 is "not guilty by reason of insanity", the accused raising the s. 16 defence is seeking a "true acquittal" vis-à-vis the attachment of criminal culpability and is entitled to the presumption of innocence.

Section 16(4) of the Code constitutes a reasonable limit on the presumption of innocence. The objective of s. 16(4), which is a purely evidentiary section, is to avoid placing on the Crown the impossibly onerous burden of disproving insanity and to thereby secure the conviction of the guilty. This objective is of sufficient importance to warrant limiting a constitutionally protected right. The means chosen by the government are proportional to the objective. First, the presumption of sanity and the reverse onus embodied in s. 16(4) are rationally connected to the objective. Second, s. 16(4) impairs s. 11(d) as little as possible. To reduce the burden on the accused to a mere evidentiary burden would not achieve the objective as effectively. While s. 16 is seldom raised, given the substantial constraint on liberty which follows a successful insanity plea, if insanity were easier for an accused to establish, the defence would be successfully invoked more often. Parliament may not have chosen the absolutely least intrusive means of meeting the objective, but it has chosen from a range of means which impair s. 11(d) as little as is reasonably possible. It is not the role of this Court to second-guess the wisdom of policy choices made by Parliament. Third, there is proportionality between the effects of the measure and the objective. The burden on the accused is not the full criminal burden; rather, the accused is required to prove his insanity on a balance of probabilities. Section 16(4) represents a compromise of three important societal interests: avoiding a virtually impossible burden on the Crown; convicting the guilty; and acquitting those who truly lack the capacity for criminal intent. The alternatives to this compromise raise their own Charter problems and give no guarantee as to whether they will achieve the objective.

Per L'Heureux-Dubé, Gonthier and McLachlin JJ.: The insanity provisions of the Code relate to the basic preconditions for criminal responsibility rather than to essential elements or defences to criminal offences. The latter approach ignores the historical and philosophical origins of the fundamental precept of the criminal law system that the attribution of criminal responsibility and punishment is justifiable only for those who have the capacity to reason and choose between right and wrong. The accused must be sane before any consideration of the essential elements of the offence or exculpatory defences becomes relevant. This approach also violates the language of s. 16 of the Code, which refers to capacity for criminal responsibility rather than actual states of mind. It is at odds with the fact that insanity in s. 16 can be raised by the Crown in circumstances where neither the elements of the offence nor a defence are at issue. Further, it confuses true acquittal, the result of the absence of an essential element of an offence or the presence of a defence to it, with formal acquittal coupled with alternative coercive measures because mental impairment renders the imposition of true penal responsibility inappropriate.

The presumption of sanity in s. 16(4) of the Code, viewed as the fundamental precondition of criminal responsibility, does not offend the presumption of innocence embodied in s. 11(d) of the Charter, nor does it offend the fundamental notion of procedural fairness which underlies the procedural guarantees of the Charter. The presumption of sanity merely relieves the Crown from establishing that the accused has the capacity for choice which makes attribution of criminal responsibility and punishment justifiable. The Crown must still prove the accused's guilt -- i.e., the actus reus, the mens rea, and the absence of exculpatory defences raised on the evidence -- beyond a reasonable doubt. The presumption of innocence reflects the fundamental precepts upon which our legal system and our Charter are based. There is no suggestion that the present system results in injustice. Accused persons appear to have no difficulty establishing insanity on a balance of probabilities where it exists.

Per Wilson J.: Section 16(4) of the Code infringes s. 11(d) of the Charter. The presumption of sanity requires the accused to establish his insanity on a balance of probabilities. However one conceives the plea of insanity, whether as an exemption, a defence, a justification or an excuse, the persuasive burden imposed on the accused by s. 16(4) permits him to be convicted of a crime notwithstanding a reasonable doubt as to his guilt. Under s. 11(d), it is the net effect of a reverse onus provision on the final guilt or innocence of the accused rather than the precise nature of the provision that must be examined.

Section 16(4) of the Code does not constitute a reasonable and demonstrably justified limit on the presumption of innocence under s. 1 of the Charter. The objective of s. 16(4) is to prevent perfectly sane persons who have committed crimes to escape criminal liability on tenuous insanity pleas. But nothing indicates that successfully fabricated insanity pleas have given rise to an existing pressing and substantial concern. While the legislature may not necessarily wait until such a concern has arisen, the Crown has not succeeded in establishing even a likelihood of its arising. The American experience does not support the contention that a lower standard of proof would result in more people being acquitted by reason of insanity. Further, several reports from Canada and other countries propose that the burden of proving insanity should be made an evidential one. This burden on the accused is seen as a sufficiently high threshold to prevent insanity pleas in cases where there is only tenuous support for such a plea.

In any event, s. 16(4) does not meet the proportionality test. It is rationally connected to the legislative objective but does not impair the accused's right to be presumed innocent as little as is reasonably possible. It is inappropriate in this case to apply the deferential standard of review on the "minimal impairment" issue. The government does not mediate between different groups but acts as the singular antagonist of a very basic legal right of the accused. The government's objective in this case could be met by imposing a purely evidentiary burden on the accused. The possibility of a successful feigned insanity plea diminishes as scientific knowledge about mental illness increases. The burden on the prosecution, while it would not be an easy one, would nevertheless not be an "impossible onerous burden". In the absence of s. 16(4) the onus would still be on the accused to adduce evidence that makes insanity a live issue fit and proper to be left to the jury. The burden on the Crown would then be to remove any doubt in the jury's mind as to the presence of any of the elements of insanity as set out in ss. 16(2) and 16(3). There is no hard evidence that putting a lower burden on the accused would result in more guilty people escaping criminal liability on tenuous insanity pleas. Section 16(4) is accordingly not saved by s. 1 of the Charter. It follows that the common law principle which is reflected in s. 16(4) also infringes s. 11(d) and is not saved by s. 1.

R v Ross [1989] 1 S.C.R. 3: Accused informed of right to counsel -- Accused unable to contact their respective lawyers in the middle of the night -- Accused subsequently identified in a line-up -- Whether accused's right to counsel infringed

ON APPEAL FROM THE COURT OF APPEAL FOR ONTARIO

Constitutional law -- Charter of Rights -- Right to counsel -- Accused informed of right to counsel -- Accused unable to contact their respective lawyers in the middle of the night -- Accused subsequently identified in a line-up -- Whether accused given a reasonable and effective opportunity to retain and instruct counsel -- Whether accused's right to counsel infringed --Whether accused waived right to counsel by refusing to call another lawyer or by participating in the line-up -- Canadian Charter of Rights and Freedoms, s. 10(b).

Constitutional law -- Charter of Rights -- Admissibility of evidence -- Bringing administration of justice into disrepute -- Accused's right to counsel infringed -- Accused subsequently identified in a line-up -- Whether line-up evidence should be excluded under s. 24(2) of the Canadian Charter of Rights and Freedoms.

Evidence -- Admissibility -- Bringing administration of justice into disrepute -- Accused's right to counsel infringed -- Accused subsequently identified in a line-up -- Whether line-up evidence should be excluded under s. 24(2) of the Canadian Charter of Rights and Freedoms.

Appellants L and R were charged with breaking and entering and with theft. Upon their arrest in the middle of the night, they were informed of their right to counsel without delay. They tried to phone their respective counsel but received no answer. The police then asked L if he wanted to call another lawyer and he said "no". Shortly after, the appellants were identified in a line-up. Neither of the appellants were advised that they were under no obligation to participate in the line-up. At trial, appellants' counsel asked that the line-up evidence be excluded under s. 24(2) of the Canadian Charter of Rights and Freedoms as having been obtained in a manner that infringed their right under s. 10(b) of the Charter and because the admission of this evidence in the proceedings would bring the administration of justice into disrepute. On a voir dire, the trial judge dismissed the application. The appellants were subsequently found guilty and the Court of Appeal dismissed their appeal from conviction. This appeal is to determine whether the appellants were given a reasonable and effective opportunity to retain and instruct counsel; and, if not, whether the line-up evidence obtained under the particular circumstances of this case should have been excluded under s. 24(2) of the Charter?

Held (McIntyre and L'Heureux-Dubé JJ. dissenting): The appeal should be allowed and a new trial ordered.

Per Beetz, Lamer, Wilson and La Forest JJ.: Section 10(b) of the Charter imposes at least two duties on the police in addition to the duty to inform detainees of their rights: first, the police must give the detainee who so wishes a reasonable opportunity to exercise the right to retain and instruct counsel without delay; second, the police must refrain from attempting to elicit evidence from the detainee until the detainee has had a reasonable opportunity to retain and instruct counsel. Both of these aspects of appellants' right to counsel were infringed here. It was highly unlikely that they would be able to contact their counsel outside the normal office hours and there was no urgency or other compelling reason justifying proceeding with the line-up so precipitously. Once a detainee has asserted his right to counsel, the police cannot, in any way, compel the detainee to make a decision or participate in a process which could ultimately have an adverse effect in the conduct of an eventual trial until that person has had a reasonable opportunity to exercise that right.

The fact that L did not want to call another lawyer cannot be viewed as a waiver of his right to retain counsel. He merely asserted his right to counsel and to counsel of his choice. Accused or detained persons have a right to choose their counsel and it is only if the lawyer chosen cannot be available in a reasonable delay that the detainee or the accused should be expected to call another lawyer. Once L asserted his right to instruct counsel, and absent a clear indication that he had changed his mind, it was unreasonable for the police to proceed as if he had waived his right to counsel. Appellants' participation in the line-up cannot by itself amount to a waiver of the right to counsel.

In this case, the admission of the line-up evidence would bring the administration of justice into disrepute and should have been excluded under s. 24(2) of the Charter. The use of any evidence that could not have been obtained but for the participation of the accused in the construction of the evidence for the purposes of the trial would tend to render the trial process unfair. It is true that, as a general matter, the identity of the accused is not evidence emanating from the accused, nor is it evidence that cannot be obtained but for the participation of the accused. However, the accused is participating in the construction of credible inculpating evidence when he participates in a line-up. Obviously, evidence of a line-up held without the accused is irrelevant to the Crown's case. The accused, therefore, does not participate in the creation of "real evidence" of identity, but does participate in the creation of credible line-up evidence. The use of such evidence goes to the fairness of the trial process. The nature of the Charter violation is also relevant given the seriousness of the breach of rights. The appellants clearly asserted their right to counsel and there was no urgency of any kind to explain the behaviour of the police. Nothing prevented holding the line-up later in the day. This was not a case of a good faith error in police conduct which resulted in an inadvertent denial of the right to counsel.

Per McIntyre and L'Heureux-Dubé JJ. (dissenting): The admission of the evidence of the identification line-up would not bring the administration of justice into disrepute. The fairness of the trial was not affected by the admission of the evidence. The identity of the appellants existed prior to the violation of the Charter, as did the perceptions of the witnesses to the crime. Such evidence comes into existence when an accused is seen committing the crime. The evidence cannot be considered as "emanating" from the appellants simply because it may later be used to establish the credibility of identification evidence. Evidence that could not have been obtained but for the participation of the appellants will not automatically render the trial process unfair.

Section 24(2) of the Charter does not automatically provide for the exclusion of evidence when it has been obtained following a breach of a Charter right. Evidence will only be excluded when: "it is established that, having regard to all the circumstances, the admission of it in the proceedings would bring the administration of justice into disrepute". Such an assessment must be made on a case by case basis. In this case, given the strength of the Crown's case and given that the line-up was carried out in a fair manner, it is difficult to see how the admission of the evidence could bring the administration of justice into disrepute.

R v Amway Corp. [1989] 1 S.C.R. 21: Compellability -- Right of person charged with an offence not be compelled to be a witness in proceedings against that person in respect of that offence

Present: Dickson C.J. and McIntyre, Lamer, Wilson, La Forest, L'Heureux-Dubé and Sopinka JJ.

ON APPEAL FROM THE FEDERAL COURT OF APPEAL

Constitutional law -- Canadian Charter of Rights and Freedoms -- Evidence -- Compellability -- Right of person charged with an offence not be compelled to be a witness in proceedings against that person in respect of that offence -- Corporation sued civilly for forfeiture under Customs Act -- Application made to examine officer of corporation -- Whether or not s. 11(c) applicable -- If so, whether or not legislation justified under s. 1 -- Canadian Charter of Rights and Freedoms, ss. 1, 11(c).

Evidence -- Compellability -- Corporation sued civilly for forfeiture under Customs Act -- Application made to examine officer of corporation -- Whether or not respondent a witness and therefore not compellable pursuant to s. 4(1) of Canada Evidence Act -- Whether or not rules of common law and equity prevent respondent's being examined on discovery in forfeiture proceedings -- Canada Evidence Act, R.S.C. 1970, c. E-10, ss. 4(1), 5 -- Customs Act, R.S.C. 1970, c. C-40, ss. 102, 180, 192, 252.

Respondent was convicted under the Criminal Code of making false declarations with respect to goods imported into Canada to avoid duty and paid a fine. Appellant, prior to this conviction, commenced an action in Federal Court alleging that the respondent and Amway of Canada Limited incurred a forfeiture pursuant to the ss. 180 and 192 of the Customs Act, by making untrue declarations and passing false invoices, and alternatively under s. 192 by undervaluing the goods. Appellant further claimed that the respondent and Amway of Canada Limited were liable for duties and taxes payable on the imported goods pursuant to s. 102 of the Act.

Upon completion of the pleadings in this action and following the examination for discovery of appellant's nominee, appellant brought an application in the Federal Court Trial Division requesting an order pursuant to Rule 465(1) of the Federal Court Rules that respondent produce one of its officers for examination for discovery. The Federal Court of Appeal reversed the Trial Division's decision to grant the application. The issue here was whether the respondent may be ordered to produce an officer for examination for discovery pursuant to Rule 465(1). In addition, two constitutional questions were stated for consideration: whether Rule 465 infringed s. 11(c) of the Canadian Charter of Rights and Freedoms by requiring a corporate defendant to be examined for discovery in an action brought pursuant to ss. 180 and 192 of the Customs Act, and if so, whether such examination was justified under s. 1.

Held: The appeal should be allowed; the first constitutional question should be answered in the negative.

Any right of respondent to resist an order for discovery of its officer must be determined by reference to its rights at common law and not under s. 4(1) of the Canada Evidence Act. At common law an accused was neither competent nor compellable as a witness. Section 4(1) only addresses competence and the common law rule with respect to the non-compellability of an accused person at the instance of the Crown was left intact.

The common law privileges against self-incrimination were assumed, without deciding, not to have been subsumed in the Charter provisions.

A defendant in actions for forfeitures and penalties enjoyed three rights at common law: (1) to resist an order for discovery in forfeiture actions; (2) to resist an order for discovery in penalty actions; (3) to remain silent in the face of any question put to the defendant on discovery or at trial which tended to incriminate the defendant or subject the defendant to a forfeiture or penalty. There may also have been a right, comparable to that of an accused in a criminal proceeding not to be compelled at trial to testify at the instance of the party seeking to enforce the penalty or forfeiture, but that right did not extend to officers or employees of a corporation.

The broad discovery provisions of Rule 465 of the Federal Court Rules and of s. 5 of the Canada Evidence Act ended the existence of these rules. The enforcement of the first two rules against discovery in actions for forfeitures and penalties is out of keeping with the practice in our courts, reflected in Rule 465, to widen all avenues of discovery. Any policy against actions for forfeiture is now contained in various statutory provisions empowering the Court to grant relief from forfeiture and penalties. The third rule, the privilege of a witness against self-incrimination, was replaced by s. 5 of the Canada Evidence Act.

A corporation per se cannot be a witness and therefore cannot come within s. 11(c) of the Charter. There is only one witness under examination, the officer testifying for the corporation, not the corporation itself. The mere fact that rules of evidence permit greater latitude in the source of the information given by the witness does not transform the source into a witness. It would strain the interpretation of s. 11(c) if an artificial entity were held to be a witness. Section 11(c) was intended to protect the individual against the affront to dignity and privacy inherent in a practice which enables the prosecution to force the person charged to supply the evidence out of his or her own mouth. Its language is not adequate to overrule the cases denying corporations the common law right against compellability at trial at the instance of the Crown. It was not necessary to consider whether a corporation was a person and it was assumed that the proceedings in question amounted to being charged with an offence.

It was unnecessary to deal with whether the claim should be characterized as being one for duties and taxes.

The place of examination ought to have been fixed after affording the parties an opportunity to make representation and file any additional material required. In the absence of agreement as to the place of examination, this aspect of the matter should be remitted to the judge hearing the application to fix the place of examination in accordance with Rule 465(12).

R. v. Genest [1989] 1 S.C.R. 59: Admissibility of evidence -- Bringing administration of justice into disrepute -- Weapons found following search at the accused's house -- Search warrant defective -- Use of excessive force in carrying out the search -- Accused's right against unreasonable searches infringed


ON APPEAL FROM THE COURT OF APPEAL FOR QUEBEC

Constitutional law -- Charter of Rights -- Admissibility of evidence -- Bringing administration of justice into disrepute -- Weapons found following search at the accused's house -- Search warrant defective -- Use of excessive force in carrying out the search -- Accused's right against unreasonable searches infringed -- Accused acquitted following trial judge's exclusion of evidence pursuant to s. 24(2) of the Canadian Charter of Rights and Freedoms -- Whether admission of evidence would bring the administration of justice into disrepute -- Whether trial judge properly excluded the evidence pursuant to s. 24(2) of the Charter -- Whether Crown's appeal involved a question of law alone.

Evidence -- Admissibility of evidence -- Bringing administration of justice into disrepute -- Weapons found following search at the accused's house -- Search warrant defective -- Use of excessive force in carrying out the search -- Accused's right against unreasonable searches infringed -- Accused acquitted following trial judge's exclusion of evidence pursuant to s. 24(2) of the Canadian Charter of Rights and Freedoms -- Whether admission of evidence would bring the administration of justice into disrepute.

The police obtained a warrant to search the accused's house for drugs. A large party of police raided the house and broke open the door with a ram without any advance warning. The police did not locate any drugs but found three weapons. The accused, who was alone at the house at the time of the search, was arrested and charged with two counts of possession of illegal weapons and one count of illegal possession of a restricted weapon. This was the second time the accused's house was searched in a similar manner in less than five weeks.

At trial, the police explained that the main ground for seeking the search warrant was an informer's tip that the accused used the house as his base for supplying drugs. The presence of motorcyclists at the accused's house the night before the search and some unspecified background information collected from other sources were also given as reasons for the search warrant. The accused had a long criminal record, including convictions for violent crimes, but the police gave no evidence in testimony as to any fears that the accused was expected to be dangerous or that the police searchers would be endangered. There also appeared to be no factual foundation to account for the means used by the police on both searches.

The trial judge found that the search warrant was invalid, that the search was in violation of s. 8 of the Canadian Charter of Rights and Freedoms and that the evidence should be excluded under s. 24(2) of the Charter. As there was no other evidence, the accused was acquitted. The majority of the Court of Appeal set aside the acquittal and ordered a new trial. The Court found that the trial judge failed to consider the second requirement of s. 24(2) -- namely, that the administration of justice would be brought into disrepute by the admission of the evidence. The Court considered the second requirement and concluded that the evidence should have been admitted. The accused appealed to this Court as of right. The Crown conceded that there was an illegal search of the accused's house which violated s. 8 of the Charter and did not challenge the trial judge's conclusion that the evidence was obtained in a manner that infringed or denied a Charter right, which is the first requirement for exclusion under s. 24(2) of the Charter. The sole issue in this appeal is whether the admission of the evidence so obtained would bring the administration of justice into disrepute.

Held: The appeal should be allowed.

The trial judge, when his decision as a whole is examined, did consider both requirements of s. 24(2) of the Charter and correctly concluded that the evidence should be excluded. The infringement of s. 8 of the Charter was so serious in this case that it leads ineluctably to the conclusion that the admission of the evidence would bring the administration of justice into disrepute. Because of the defects in the warrant, the search was not authorized by law. The defects were serious and apparent on the face of the warrant and the police should have noticed them. While it is not to be expected that police officers be versed in the minutiae of the law concerning search warrants, they should be aware of those requirements that the courts have held to be essential for the validity of a warrant. The naming requirement of s. 10(2) of the Narcotic Control Act is one such requirement. The complete absence of times of execution or a listing of the objects to be searched for is another indication of the warrant's worthlessness. These defects may not be enough in themselves to justify exclusion of the evidence, but they suggest carelessness on the part of the police officers. A police officer should be put on his guard by a warrant that contains as many blank spaces as the one in this case. Common sense suggests that if a form is used, it should be properly filled out, especially when the form itself states that certain details are to be inserted in the blanks.

Further, the search was carried out with excessive force, disregarding the limits established by the common law. Fears for the safety of the searchers and the possibility of violence can be reasons for the use of force in the execution of a search warrant. But the consideration of the possibility of violence must be carefully limited. It should not amount to a carte blanche for the police to ignore completely all restrictions on police behaviour. The greater the departure from the standards of behaviour required by the common law and the Charter, the heavier the onus on the police to show why they thought it was necessary to use force in the process of an arrest or a search. The evidence to justify such behaviour must be apparent in the record, and must have been available to the police at the time they chose their course of conduct. The Crown cannot rely on ex post facto justifications. Here, no attempt was made to justify the large number of police involved, the amount of force used or to explain why they broke into the house without giving the normal warnings the common law requires. There was also nothing in the record to suggest the police knew of the weapons before they sought the search warrant. There is strong reason to believe that this search was part of a continuing abuse of search powers, given the fact that it so closely followed the pattern set in the first search five weeks earlier. While the purpose of s. 24(2) is not to deter police misconduct, the courts should be reluctant to admit evidence that shows the signs of its being obtained by an abuse of common law and Charter rights by the police.

R v Potvin [1989] 1 S.C.R. 525: Fair trial -- Criminal Code permitting evidence taken at accused's preliminary inquiry to be read at trial where witness unwilling to testify at the accused's trial and where the accused had an opportunity to cross-examine the witness at the preliminary inquiry

Present: Dickson C.J. and Lamer, Wilson, La Forest and Sopinka JJ.

Constitutional law -- Charter of Rights -- Fundamental justice -- Fair trial -- Criminal Code permitting evidence taken at accused's preliminary inquiry to be read at trial where witness unwilling to testify at the accused's trial and where the accused had an opportunity to cross-examine the witness at the preliminary inquiry -- Whether s. 643(1) of the Code infringes s. 7 of the Canadian Charter of Rights and Freedoms.

Constitutional law -- Charter of Rights -- Presumption of innocence -- Fair trial -- Criminal Code permitting evidence taken at accused's preliminary inquiry to be read at trial where witness unwilling to testify at the accused's trial and where the accused had an opportunity to cross-examine the witness at the preliminary inquiry -- Whether s. 643(1) of the Code infringes s. 11(d) of the Canadian Charter of Rights and Freedoms.

Criminal law -- Evidence previously taken -- Criminal Code permitting evidence taken at accused's preliminary inquiry to be read at trial where witness unwilling to testify at the accused's trial and where the accused had an opportunity to cross-examine the witness at the preliminary inquiry --Whether s. 643(1) of the Code infringes ss. 7 and 11(d) of the Canadian Charter of Rights and Freedoms.

Criminal law -- Evidence previously taken -- Discretion to exclude -- Criminal Code permitting evidence taken at accused's preliminary inquiry to be read at trial where witness unwilling to testify at the accused's trial and where the accused had an opportunity to cross-examine the witness at the preliminary inquiry -- Whether trial judge has discretion to exclude evidence where conditions of s. 643(1) of the Code met -- Whether trial judge erred in admitting such evidence.

Criminal law -- Charge to jury -- Evidence of witness given at accused's preliminary inquiry admitted at trial following witness' refusal to testify at the accused's trial -- Witness cross-examined by accused's counsel at the preliminary inquiry -- Whether trial judge erred in not warning the jury that caution should be exercised before accepting previously taken evidence in the absence of live cross-examination -- Whether a warning is required when previously taken evidence introduced at trial is from an accomplice -- Criminal Code, R.S.C. 1970, c. C-34, s. 643(1).

Criminal law -- Charge to jury -- Failure to testify -- Whether trial judge's comments on the accused's failure to testify constitute a violation s. 4(5) of the Canada Evidence Act.

The accused and two alleged accomplices, D and T, were charged with second degree murder. The Crown proceeded against the accused first with the intention of using the other two as witnesses. Although he had testified at the preliminary inquiry, D refused to testify at the accused's trial. The trial judge allowed the Crown's application, made pursuant to s. 643(1) of the Criminal Code, to have the transcript of D's testimony at the preliminary inquiry introduced as evidence and rejected the accused's claim that the admission of the previously taken evidence would violate his rights under the Canadian Charter of Rights and Freedoms. The accused was convicted and his appeal to the Court of Appeal dismissed. The Court held that the admission of previously taken evidence under s. 643(1) did not violate ss. 7 or 11(d) of the Charter and that the trial judge made no error in admitting the evidence. The Court found that, once the conditions of s. 643(1) were met, the judge had no discretion to exclude the evidence, except perhaps pursuant to the residual common law discretion defined in Wray. The Court also held, after examining the charge to the jury, that the trial judge had not directed the jury's attention to the fact that the accused did not testify at his trial contrary to s. 4(5) of the Canada Evidence Act. Nor was the trial judge's warning to the jury as to the dangers of accepting D's testimony inadequate.

Held: The appeal should be allowed and a new trial ordered.

Per Lamer, Wilson and Sopinka JJ.: Section 643(1) of the Code, in so far as it allows evidence given at a preliminary inquiry to be admitted at a criminal trial when a witness is unavailable or unwilling to testify, does not infringe s. 7 of the Charter because it provides that the evidence will only be admitted if the accused has had a full opportunity to cross-examine the witness at the time the evidence was given. It is basic to our system of justice that an accused have a full opportunity to cross-examine the adverse witness. But the right to confront unavailable witnesses at trial is neither an established nor a basic principle of fundamental justice. To the extent that s. 7 guarantees the accused a fair trial, it cannot be said, in the absence of circumstances which negated or minimized the accused's opportunity to cross-examine the witness when the previous testimony was given, that the admission of the previously obtained testimony under s. 643(1) was unfair to the accused. It is the opportunity to cross-examine and not the fact of cross-examination which is crucial if the accused is to be treated fairly. The same is true of the accused's right to a fair trial guaranteed by s. 11(d) of the Charter.

Section 643(1) of the Code does not violate the presumption of innocence guaranteed by s. 11(d) of the Charter by the fact that, under s. 643(1), the accused, and not the Crown, bears the burden of proving that he did not have a full opportunity to cross-examine the witness at the time the evidence was given. Absent exceptional circumstances not present here, it is perfectly reasonable to expect an accused to be able to prove whether or not he was deprived of a full opportunity to cross-examine the witness. Only the accused, after all, knows what was comprised in that "full opportunity" and the extent to which, if at all, it was denied or restricted. A denial or restriction can only have taken place if the intention or desire to pursue certain questions was present and was frustrated.

The trial judge did not violate s. 4(5) of the Canada Evidence Act in directing the jury's attention to the fact that the accused did not testify in his own defence. Section 4(5) requires something more than an offhand reference to the fact that an accused did not testify at trial. The trial judge's first comment was part of a general direction to the jury at the beginning of the charge. The second comment was in the nature of an offhand remark. Even if that remark could have prejudiced the accused, it was more than compensated by the trial judge's unambiguous and sustained comments throughout the charge concerning the burden on the Crown to prove the guilt of the accused.

A new trial should be ordered, however, because the trial judge misdirected himself as to the proper interpretation of s. 643(1) of the Code and because of the combined effect of the trial judge's failure to warn the jury concerning the use of s. 643(1) and his erroneous instruction that the transcript of testimony taken at the preliminary inquiry should be treated in the same manner as live testimony given at trial.

The trial judge has, under s. 643(1) of the Code, a discretion whether or not to admit the previous testimony once the conditions set out in the section are met. The word "may" in s. 643(1) is addressed to the trial judge and gives him a statutory discretion to depart from the purely mechanical application of the section. The discretion should be construed broadly enough to deal with situations where the testimony was obtained in a manner which was unfair to the accused or where, even though the manner of obtaining the evidence was fair to the accused, its admission at his trial would not be fair to the accused. Section 643(1), therefore, confers on the trial judge a discretion broader than the traditional evidentiary principle that evidence should be excluded if its prejudicial effect exceeds its probative value. In this case, the trial judge did not instruct himself properly as to the nature and scope of his discretion under s. 643(1). He stressed the high probative value of the evidence but failed to give adequate consideration to possible unfairness to the accused arising from either the manner in which the evidence was obtained or the effect of its admission on the fairness of the trial. The Court of Appeal proceeded on the basis that the trial judge had no discretion other than the restrictive common law formulation in Wray. Neither court applied its mind to the question whether in the circumstances of this case the trial judge should have exercised his statutory discretion in s. 643(1) to exclude the evidence.

Further, it is highly desirable in all cases in which previous testimony is introduced at trial pursuant to s. 643(1) of the Code, and in particular in a case such as this where the unavailability of the witness to testify at trial is the result of a deliberate decision by the witness not to give his evidence under oath before the trier of fact, that the trial judge remind the jury that they have not had the benefit of observing the witness giving the testimony. A failure to do so will not constitute a reversible error in every case. Here, however, the trial judge compounded the failure to warn with an instruction designed to give the jury the impression that the transcript of D's testimony at the preliminary inquiry was evidence like all the other testimony at the trial. This was wrong. D's testimony differed from the other testimony the jury heard at trial because it alone was not subject to live cross-examination at the trial. His evidence was crucial in that it purported to be an eyewitness account which, if believed, was almost conclusive of the accused's guilt.

Where accomplice's evidence is introduced at trial pursuant to s. 643(1) of the Code, it is for the trial judge in every case, on the basis of his appreciation of all circumstances, to decide whether a warning is required.

Per Dickson C.J. and La Forest J.: Section 643(1) of the Criminal Code is not directly addressed to the prosecution or the judge, although it has implications on how they perform their duties. The provision is directed at a certain type of evidence. It makes it admissible. The parties to a trial may, therefore, invoke the provision if they wish. But the provision does not provide that the evidence previously taken shall be accepted; it provides, rather, that it may be read as evidence. This leaves room for the operation of the ordinary principles of the law of evidence, including the rule that the trial judge may exclude admissible evidence if its prejudicial effect substantially outweighs its probative value. That discretion, which is grounded in the judge's duty to ensure a fair trial, is not limited solely to situations where the evidence is highly prejudicial to the accused and only of modest probative value. In this case, the trial judge failed to properly instruct himself either about the existence of the discretion or, more likely, about its nature. He repeatedly stressed the relevance of the evidence without any consideration of its prejudicial character. Therefore, the trial judge failed to exercise the discretion which was incumbent upon him to ensure a fair trial.

R v Black [1989] 2 S.C.R. 138: Right to counsel -- Accused informed of her right to counsel upon arrest on a charge of attempted murder and exercising her right -- Charge later changed to first degree murder. Accused making inculpatory statement


Present: Lamer, Wilson, La Forest, L'Heureux-Dubé and Sopinka JJ.

ON APPEAL FROM THE NOVA SCOTIA SUPREME COURT, APPEAL DIVISION

Constitutional law -- Charter of Rights -- Right to counsel -- Accused informed of her right to counsel upon arrest on a charge of attempted murder and exercising her right -- Charge later changed to first degree murder -- Accused unable to contact her lawyer a second time and refusing to call another lawyer -- No urgency for interrogation -- Accused making inculpatory statement -- Evidence indicating accused intoxicated and emotionally distraught at the time of the statement -- Whether accused fully exercised her right to counsel -- Whether accused given a reasonable opportunity to retain and instruct counsel -- Whether accused waived her right to counsel -- Canadian Charter of Rights and Freedoms, s. 10(b).

Constitutional law -- Charter of Rights -- Admissibility of evidence -- Bringing administration of justice into disrepute -- Accused's right to counsel infringed -- Accused making inculpatory statement -- Derivative evidence obtained as a direct result of the statement -- Whether statement and derivative evidence should be excluded -- Canadian Charter of Rights and Freedoms, ss. 10(b), 24(2).

The accused was arrested for attempted murder following the stabbing of a neighbour. Upon arrest, she was given the standard police warning and informed of her right to counsel. On her arrival at the police station, she made a request to contact her lawyer and was given the opportunity to do so. The conversation between the accused and her lawyer was brief lasting less than a minute. Two hours later, she was informed that the victim had died and that she would now be charged with first degree murder. The accused became very emotional, screaming, crying and accusing the officers of lying to her. The officers managed to calm her down and gave her a second warning. She immediately requested to speak to her lawyer and refused to speak to another when she was unable to contact him in the middle of the night. After a call to one of her relatives, the accused began to converse with a police officer. The accused was concerned about one of her children and asked the officer whether she would be spending the weekend in jail. He answered in the affirmative. The officer then asked her about the location of the knife and to tell him the whole story. The accused gave a detailed inculpatory statement in writing. She was subsequently taken to a hospital and treated for her injuries. A blood sample was also taken from her and the analysis later revealed that the accused had a very high blood alcohol level. The police escorted the accused to her apartment after she had been treated. There, she pulled out a knife from a kitchen drawer and handed it over to the officers indicating to them that it was the murder weapon.

At the accused's trial for second degree murder, the trial judge excluded the statement pursuant to s. 24(2) of the Canadian Charter of Rights and Freedoms on the basis that the accused's right to retain and instruct counsel had been violated. For the same reason, he excluded all evidence surrounding the discovery of the knife. The accused was acquitted of murder and convicted of the lesser charge of manslaughter. The majority of the Court of Appeal allowed the Crown's appeal and ordered a new trial. The Court of Appeal felt that the police in this case had fulfilled their obligations and that the accused had waived her s. 10(b) Charter rights when she gave the statement.

Held: The appeal should be allowed.

(1) Section 10(b) and the Right to Counsel

The accused did not exhaust her rights to counsel when she briefly spoke with her lawyer in relation to the initial charge. The rights accruing to a person under s. 10(b) of the Charter arise because that person has been arrested or detained for a particular reason. An individual, therefore, can only exercise his s. 10(b) rights in a meaningful way if he knows the extent of his jeopardy. When the accused contacted her lawyer, she was under arrest for attempted murder. This is significantly different from a charge of first degree murder. Given the difference in the charges, to conclude that the advice from her counsel would inevitably have been the same is sheer conjecture. It is improper for a court to speculate about the type of legal advice which would have been given had the accused actually succeeded in contacting counsel after the charge was changed.

Section 10(b) imposes at least two duties on the police in addition to the duty to inform detainees of their rights. The first is that the police must give the accused or detained person who so wishes a reasonable opportunity to exercise the right to retain and instruct counsel without delay. The second is that the police must refrain from attempting to elicit evidence from the detainee until the detainee has had a reasonable opportunity to retain and instruct counsel. The accused, however, must be reasonably diligent in attempting to obtain counsel if he wishes to do so. Here, the accused was not given a reasonable opportunity to exercise her right to counsel prior to the giving of the inculpatory statement. Upon her arrival at the police station, she made a request to consult her lawyer and she did so again when she was informed of the change in the charge. Since she is entitled to consult with the lawyer of her choice, it was not unreasonable for her to refuse to try to contact another lawyer when, in the middle of the night, she was unable to reach her lawyer. The eight-hour delay until normal office hours was not so unreasonable as to warrant requiring the accused to choose another lawyer given the seriousness of the charge and the lack of urgency for the interrogation. Once a detainee asserts his right to counsel, the police cannot compel the detainee to make a decision or to participate in a process which could ultimately have an adverse effect in the conduct of an eventual trial until that person has had a reasonable opportunity to exercise that right. Consequently, the police officer breached the accused's s. 10(b) rights when he asked her about the whereabouts of the knife and when he asked her to tell him the whole story.

The accused did not implicitly waive her right to counsel by answering the police officer's questions. The evidence at trial indicates that, at the time she gave her statement, the accused was under the influence of alcohol, emotionally distraught and suffering from certain injuries which required medical attention. She never intended to waive her rights as she was obviously concerned throughout about her legal rights, both upon her arrival at the police station and upon being advised of the change in the charge. It is true that she was the one who initiated the conversation with the police officer, but the conversation she initiated related to the safety of the accused's child and whether she would have to spend the weekend in jail. It was the officer who turned the conversation back to the stabbing in an attempt to extract a confession.

(2) Section 24(2) and the Exclusion of Evidence

The accused's inculpatory statement was properly excluded by the trial judge under s. 24(2) of the Charter. The fairness of the trial would be adversely affected since the admission of the statement would infringe on the accused's right against self-incrimination, a right which could have been protected had the accused had an opportunity to consult counsel. Moreover, the breach of the accused's s. 10(b) rights was a serious one. The police officers continued to question the accused even though she had clearly requested an opportunity to consult her lawyer. Finally, the seriousness of the offence charged does not require the admission of the accused's statement. The mere fact that an accused is charged with a serious offence provides no justification for admitting the evidence where there has been a serious Charter violation and the admission of the evidence would affect the fundamental fairness of the trial.

With the exception of the knife, the evidence relating to the discovery of the knife was properly excluded by the trial judge under s. 24(2). The events leading up to the discovery of the knife were sufficiently tainted by the Charter violation to engage the exclusionary rule found in s. 24(2). First, this evidence was obtained in a manner that infringed the accused's s. 10(b) rights. The events which took place at the accused's apartment were sufficiently proximate to the Charter violation. Indeed, the knife is derivative evidence obtained as a direct result of a statement or other indication made by the accused. Its discovery is causally connected to the breach of the accused's s. 10(b) rights. This breach was ongoing from the time she was advised of the change in the charge. The police continued to seek and did obtain incriminating evidence from her despite the fact that she had asked to speak with her lawyer. She was under the control and supervision of the police throughout. The breach of the accused's s. 10(b) rights and the discovery of the knife, therefore, were inextricably linked and could be said to have occurred in the course of a single transaction. Second, the admission of the evidence relating to the accused's conduct in retrieving the knife, as well as any words she may have uttered, would bring the administration of justice into disrepute. Any evidence obtained, after a violation of the Charter, by conscripting the accused against himself through a confession or other evidence emanating from him would tend to render the trial process unfair.

The knife, however, should not have been excluded by the trial judge. The admission of real evidence will not usually bring the administration of justice into disrepute just because it was obtained as a result of a Charter breach. There is no doubt that the police would have conducted a search of the accused's apartment with or without her assistance and that such a search would have uncovered the knife. In this case there was no issue as to whether it was the accused who stabbed the victim. The only issue was whether the stabbing was an intentional act which the accused knew would kill the victim or cause her grievous bodily harm from which death could result. The admission of the knife itself would not in any way affect the jury's handling of this aspect of the case.
� Article 24 of the Constitution: "1. Everyone has the right to effective protection by the judges and courts in the exercise of his rights and his legitimate interests and in no circumstances may there be any denial of defence rights.  2. Likewise, everyone has the right ... to be informed of the charge against him, to have a ... trial ... attended by all the safeguards, to adduce the evidence relevant to his defence, ....





� Protocol No. 7 to the 1950 European Convention for the Protection of Human Rights and Funamental Freedoms, E.T.S. 117, entered into force Nov. 1, 1988.


� Enacted as Schedule B to the Canada Act, 1982, (U.K.) 1982 c. 11, which came into force on April 17, 1982. 


� 24. (1) Anyone whose rights or freedoms, as guaranteed by this Charter, have been infringed or denied may apply to a court of competent jurisdiction to obtain such remedy as the court considers appropriate and just in the circumstances. 








