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An Introduction to Antitrust

Goals of Antitrust

US antitrust cares about competition but not competitors; and social WLF
US characterized frequently as consumer-oriented but mixed record on this

EU described as more producer oriented (see GE – Honeywell at end)

How should we decide?

E.g. a cartel of large producers pushes prices down – good for consumers, but bad for small producers.  Prices up – vice versa.

Antitrust Statutes

Core statutes say very little

FTC Act §5 outlaws “unfair methods of competition,” but does not define that any more precisely

Results in common law subject

As to SA §1 – “Every contract, combination in the form of trust or otherwise, or conspiracy, in restraint of trade or commerce among the several States, or with foreign nations, is declared to be illegal.”
initial literalism of Trans-Missouri (1897)

first SC case interpreting SA §1 -- 19th century railroads had a lot of trouble recovering fixed costs, formed (basically) a cartel to fix prices.

This may not be an unreasonable restraint of trade, but the statute does not distinguish between reasonable and unreasonable.

rejected for use of some form of reason in Standard Oil (1911)

applies “the standard of reason which had been applied at common law.”

Odd situation to apply this principle – Rockefeller had basically merged the oil business to monopoly, and the court breaks it up.

 So, didn’t require a new approach – if they wanted to break Std Oil up, they could have done it under old doctrine.

As to SA §2 – “Every person who shall monopolize, or attempt to monopolize, or combine or conspire with any other person or persons, to monopolize any part of the trade or commerce . . . shall be deemed guilty of a felony.”
need to separate monopoly from monopolize, as ALCOA does

Learned Hand says that merely having a monopoly is not sufficient, how you got it is key – may be thrust upon you; may be the sole surviving competitor just by virtue of your skill.

§2 violation requires “monopoly plus”

Think about Controlling Entry as an organizing principle in §2 cases:  Alcoa with large plants; Lorraine Journal with the “us or them” contract;  American Airline’s response to LCC entry.

Deadweight Loss Triangles and the Harms of Monopoly

Central harm of monopoly is reduced output
Beneficial transactions that could take place won’t

(1) Consumers are willing to pay more than the cost of creating the next unit

(2) In “simple” straight-line cost and demand models, this creates triangle of lost consumer surplus

Monopoly also causes distributional changes relative to competitive model, pushing value from consumers to producers: How should we evaluate this?

Scrutiny

Per Se Illegal: 

“Known” to Be Bad; Strike Down On Sight – Shrinking Category
Socony-Vacuum Oil (1940): “A combination formed for the purpose and with the effect of raising, depressing, fixing, pegging or stabilizing the price of a commodity in interstate or foreign commerce is illegal per se.”

Still mostly Per Se Illegal:

Price Fixing

Market Division

Retail Price Maintenance

Tying (but only sort of)

Quick Look

“an observer with even a rudimentary understanding of economics could conclude that the arrangements in question would have an anticompetitive effects on customers and markets” 

Think of quick look as effort to define new left-end boundary, where former left-end—per se illegal—is a dying category

Prior Cases Where Quick Look Worked

NCAA v. Oklahoma (1984): limited number of college football games that could be televised and fixed minimum price

Nat’l Soc of Prof. Engineers (1978): absolute ban on competitive bidding

Indiana Federation of Dentists (1986): horizontal agreement to withhold a particular service

Rule of Reason 

Need to understand whether parties have market power
Are practices net anti-competitive or pro-competitive?

Chicago Board of Trade (1918)

“The true test of legality is whether the restraint imposed is such as merely regulates and perhaps thereby promotes competition or whether it is such as may suppress or even destroy competition.”

“To determine that question the court must ordinarily consider the facts peculiar to the business to which the restraint is applied; its condition before and after the restraint was imposed; the nature of the restraint and its effect, actual or probable.”

“The history of the restraint, the evil believed to exist, the reason for adopting the particular remedy, the purpose or end sought to be attained, are all relevant facts.”

Now: California Dental

§10 of the CDA code of ethics:

purports to restrict only false or misleading advertising

implementation restricts all price discount or quality advertising, on the grounds that it’s too hard to verify these claims – dentistry is complex and in many ways subjective.

should we be more suspicious of this type of restriction when it’s created by competitors than when it’s created by the government?
Yes, since the federal government will not be using ad restrictions to restrict new entrants, but a professional society may very well be

Example of erosion of new left-end boundary - 9th Circuit did quick look and Sup Ct rejects, saying it’s not implausible that the CDA might be seen as making trade off: yes, restrict some ads, but get better discount advertising
Majority Test: “As the circumstances here demonstrate, there is generally no categorical line to be drawn between restraints that give rise to an intuitively obvious inference of anticompetitive effect and those that call for more detailed treatment.”

“What is required, rather, is an enquiry meet for the case, looking to the circumstances, details, and logic of a restraint.” 

(a) Also, if ROR of similar situations is constantly identical, QL might be OK

Bottom Line: Further Devolution to Rule of Reason

Horizontal Agreements

Blanket Licenses and ASCAP/BMI

ASCAP/BMI blanket license gives access to entire catalogue of music for price that does not depend on number of songs used or which songs used

(b) blanket license emerged from ½ century of antitrust litigation & CD

Good News: Use of song has marginal social cost of zero, and this pricing does the same

Bad News: Need to figure out consequences of licensing scheme

(3) Tend to have many different licenses for different types of establishments

Also offered per-program licensing set at reasonable fee by court if necessary (this = CD remnant)

All-You-Can-Eat Buffets and Bundling – Songs v Chicken

Eaters don’t internalize waste at the buffet (take more than they end up eating), which imposes social cost

Not so at ASCAP: use of songs = public good/non-rivalrous, unlike chicken (rivalrous), so no overuse is possible.

Block Booking (Bundling) Examples

Each assumes monopolist; question is how the power will be exercised

No necessary relationship between bundling and social welfare

1st example: no SWF consequences (but distributional consequences)

2nd example: SWF increases from bundling as do profits

3rd example: SWF drops from bundling but monop profits rise

Court’s Analysis in BMI: New Product Analysis 

The market is basically split between these 2 players

General activities of ASCAP, BMI should not be per se illegal, because it does make the marginal price equal the marginal cost (both zero)

Real question almost always is to separate out beneficial activities from harmful activities, to see whether they are necessarily linked, and if so, what the net benefit or harm is to competition

Not obvious that common policing requires common pricing

Shared policing function allows gains by economy of scale (because indivs enforcing individual copyrights would be expensive & difficult)

Easier to talk about separate pricing today as web reduces transaction costs

New Product Analysis 

GET THIS
(4) Made possible because dealing with nonexcl. arrangements; (  “in addition to,” rather than “substitute for”

VISA – Market Definitions

Key Idea: Cross-Elasticity 

How much does ↑ in price of one good change the quantity consumed of the second good

Substitution, Both on Demand Side and Supply Side

How Many?  How easy to substitute/enter?

DuPont’s Cross-Elasticity of Demand

“The market is composed of products that have reasonable interchangeability for the purposes for which they are produced--price, use and qualities considered.”

% change in Q/% change in Price = Elasticity

Flat DCs = elastic; steep = inelastic (e.g. medicine, if raise price, same demand)

Visa example: does airplane travel = a good substitute for car/train/bus or is it a distinct market?

Example – Increase the price of McDonald’s hamburger, now how many more

Burger King burgers

KFC chicken

Meals at Charlie Trotter’s

Pairs of shoes 

Note that internal defintion of competitors as to what’s a substitute can be persuasive but not determinative

ways to gather cross-elasticity data:

historical data 

survey data

Problems with this test

Supply response – look at potential entry on the supply side

Price determines scope of substitution – the higher the price, the wider scope of goods that are considered substitutes

e.g. champagne really cheap? start washing car with it?

FTC/DOJ Hypo Monopolist and Concentric Circles

Market Definition: Demand

Product Market: look for the smallest market (product or group of products) where a monopolist could push price up by 5% (“a small but significant amount on a permanent basis”) or more and still make a profit– can perform the same iterative process for geographic markets
Demand side - Looking for Alternatives

(5) Coke, Pepsi, Gatorade, Water

(6) Amex, Visa, Checks, Debit, Cash

(7) Network Services, ?

Market Definition: Supply side 

Identify:

Current sellers

Uncommitted entrants: firms that could enter quickly without sinking substantial costs

Market share – 

current sales?  

McD has 100% of the Quarter Pounder market, but if you want beef on a bun, you can go elsewhere – maybe McD has 25%, and if fast food is the market maybe McD has 15% market share.

So, are we capturing anything meaningful where the market share depends so highly on the definition of the market – empirical question. 

Possible production capacity?

Using the Evidence

Detailed economic evidence may be difficult

Less thick example of consumer or retailer behavior or testimony

Internal documents

Problem is that the data itself might be affected by monopolistic behavior

General Purpose Card Market Definition in VISA

Barrier to market here = getting merchants to take your cards

Consumer card user’s perspective on transaction mechanisms

Katz offers an estimate that a 5% price increase would have to reduce output by 16% to make it unprofitable.  BUT, it’s impossible to measure because of the multiplicity of factors involved in consumers’ choice of card.  

Moral – it’s very hard to implement this test

Maybe look at smaller market groups:

VISA+MC

evidence shows that as they increase the merchant fee, no change in number of merchants accepting

Compare Credit vs. Non-Credit transactions: 

Alternatives & How many of each?

cheques, cash, proprietary credit cards, debit cards, (barter)

What Attributes differentiate?

Security (card fraud, counterfeit cash, bouncing cheques)

Transaction costs to merchant

Card acceptance (chicken-egg problem impt for market entry)

Information and anonymity 

Other benefits & services

Merchants seemed very unwilling to expand the market definition beyond the four credit cards to cash, checks, or debit cards.  Ultimately, the court agrees.

Network Services Market in VISA

General purpose NS market: card issuer perspective, w Visa et all as suppliers of services to issuers (p. 31 of opinion)

networks (Amex, VISA, Mastercard, Discover) are intermediaries between the banks (which have the customer relationships) and the merchants

While all the networks basically have relationships with all the merchants, they don’t each have relationships with all the banks

Other potential networks: 

ATM networks (Cirrus, Plus), 

general internet,

PayPal/MoneyGram 

What Attributes differentiate? 

Acceptance by Merchants

cost of network services

popularity with customers 

More fundamentally - 

security

speed

reliability

Generalize to a Two-Step “Functional” approach to market definition:

Identify relevant Attributes for Goods or Services in Question, then determine: (here = acceptance, transactional infrastructure, governance & flexibility rules)

How does this segment the market?

VISA – Assessing Competitive Effects

Analysis: ROR (tons of evidence presented)

Competition in NSM = MC, V, D, Amex competing for merchants to accept their cards; Also competing with banks to be issuers.

Restrictions at Issue: 

Basically, member banks can issue VISA/MC or others, but not both 

This is a §1 concerted activity case – who’s acting together?  The banks in the Visa and Mastercard associations are deciding which markets to compete in and which not to compete in.

Point of monopolizing issuer market = the processing fees that are charged to merchants

Competitive Harms? 

The fact that there are lots of offers for credit cards showing up doesn’t mean that it translates into lots of network service providers. 

The harm is that the bank consumers use can’t put an Amex card in your pocket.  

Is this a real harm?  

Yes, because the combination of services may be different – e.g. debit plus Amex travel services.  

Plus, more network cost competition will result, which should lower costs for everyone.  

WalMart example shows the importance of competition at the network level, and (conversely) the harm that comes from weak market share at the network level.

Competitive Benefits? 

VISA’s justifications for maintaining the rule: 

loyalty/cherry picking issue.  It would be pro-competitive to prevent cherry-picking because the best banks support services by (and continued existence of) less successful banks.

But killing off exclusionary rules here is fine, look at world market

Strategizing may be free-ridden on: if banks sit on both boards, they can use Visa’s strategies to sell Amex cards.

Why strike

Clear harm thru ↓ market opportunities 

No obvious harm to alternative rule (see Europe rules)

Multimembership level gives instrument to calibrate inclusion & exclusion 

Institutional choice

Are judges well-positioned to evaluate the value of these additional permutations?  

Specific examples like Banco Popular are convincing, plus serve to compare the world with and without the restrictions at issue

Finding the Agreement

Economics of IP and Price Discrimination

Great American Novel I: Single-Price Author Gets Too Little, Won’t Write

(8) Price discrimination solves, if it can be implemented

GAN II: Winner Take All/Tragedy of the Commons

(9) Too many entrants into WTA sector

(10) Fully dissipates value of prize

(11) Situation where property rights are poorly defined

(12) Leads to overconsumption (fish, too many potential authors)

Hard to say anything general about need to allow price discrimination for IP goods; empirical analysis may help

Inferring Agreement from Parallel Behavior

Difference between unilateral decisions and concerted decisions (Colgate says that unilateral decisions have to be OK – outside the scope of §1)

Where dealing with fungible goods, may need to see prices move in equilibrium 

Gas station example suggests cannot infer much of anything from parallel price moves

Equilibrium in market may require same prices

If so, prices will move together, with or without collusion

Interstate Circuit (1939)

Holding: parallel behavior sufficient to establish unlawful conspiracy in violation of § 1 SA

Bad story here is that they’re just trying to jack up prices.

Potential good explanation is that they’re just trying to price discriminate.  BUT, they’re not the creator of the good as the novelist is in the earlier example, and they do have a ton of market power.

The letter goes out to all distributors, so they know that they need to collude to preserve market share.  Nevertheless, all the letter says is that he’s notifying them about how he’s going to behave.

Allows agreement to be inferred based upon knowledge of parallel offers and resulting parallel behavior. The burden is put on the defendants in that situation to offer proof to the contrary regarding the existence of agreement.

Theatre Enterprises (1954)

This seems to cut back on this rule. The Court expressly holds that conscious parallelism is not suffice to prove an agreement for Section 1, and appears to allow relatively weak evidence of the absence of agreement to shift the burden back to the government.

High Fructose Corn Syrup: Analysis of Proving Price Fixing Agreements

Tacit Alone Insufficient: “[A]n express, manifested agreement, and thus an agreement involving actual, verbalized communication, must be proved in order for a price-fixing conspiracy to be actionable under the Sherman Act.”

Two Types of Evidence

Economic Evidence on State of Competition

Market Structure and Price Fixing

Hard to Fix Prices If:

Large number of sellers

Heterogenous product (many qualities)
Good substitutes in production or consumption

Purchasers are concentrated

Noneconomic Evidence on Agreement

Posner says mistake made is that judge weighs evidence where not his job to on an summary judgment motion (this = Qs for jury); recommends appointment of neutral expert

Group Refusals to Deal and Joint Ventures

CA §3: Inicipiency

“It shall be unlawful … to … make a sale or contract for sale of goods … on the condition, agreement, or understanding that the … purchaser thereof shall not use or deal in the goods … of a competitor … where the effect of … such condition … may be to substantially lessen competition or tend to create a monopoly in any line of commerce.”

addresses harm earlier in the process than SA §§ 1 and 2 – “may . . . substantially lessen competition,” and “tend to create a monopoly.”

only travels in one direction – to restraints by mfrs on retailers, not vice-versa

Difference between Group Refusals to Deal and JVs is that JVs will typically have some purpose separate and apart from any possible group boycott
Q = What is this nominal JV creating?

Northwest: wholesale purchasing cooperative

Assoc. Press: news service system for new distribution, BUT imposed high price on new entrants

Radiant Burners/Allied Tube; standard-setting orgs, by nature have inclusion & exclusion; don’t believe the legislatures are very good at this

Klor’s: harder here, some small freeriding problems (high end distributors do the educating & wholesalers get the sale), but not a good story because so many stores are selling

The more you can tell a story about creation rather than exclusion the more likely ROR will apply

Questions to Ask

Why create?

Potential for abuse?

Market Power?

Compare: FOGA and Klor’s – no separate purpose

Fashion Originator’s Guild: p 75

The FOGA program, whatever its merits as a device for creating private property rights, was just a group boycott

Also a preemption-ish issue: government could have, but hadn’t, granted intellectual property protection to garment designs, so can’t create that protection privately (  extra judicial action (had tribunals & fines = bad here; also advertising/discount limits (but these were severable)

As in BMI- very important to distinguish policing function (which required collective action) 

Could kill off list of restrictions (p. 76) which = the alleged anticompetitive actions but retain the property regime they were trying to enforce

Could have done what American Gas Ass’n did: create a seal and advertise its value.

There was no other economic activity other than the creation of the group boycott (“vanilla” group refusal to deal); court treats as per se violation 

Supreme Court does not address consumer harm (i.e., ↓ output? ↑ price? )– Picker seems to think this is interesting

Klor’s:

Key Facts

Klor’s competed with Broadway-Hale (any many others) in selling electronic goods in SF

Allegation was conspiracy among BH and manufacturers to deny goods to Klor’s

Is there consumer harm when Klor’s is shut out?

No – there are hundreds of other retailers

Free riding problem – if consumers get better info & service at B-H, then go to Klor’s for cheaper prices

From manufacturers’ perspective?  Maybe making image decisions – don’t want their product in a small ugly store

SC says can’t do step-by-step what you can’t do all at once – Picker says high-water mark of favoring the little guy (European model of protecting supply-side not customers).

Also no economic activity other than the boycott

Associated Press

Newspapers organize a joint venture – can share news with each other

Key organizational issues:

Local monopolies/duopolies

Bylaws determine broader acess to info

Can’t supply info to anyone outside of the AP network

Veto over admission of direct competitors
→Are AP’s membership rules strictly exclusionary or are they a useful tool?
Not obvious how many of these types of associations we should have

If we’re not going to say that there should be only 1, then we need membership rules

if these networks compete, then not just one network--why isn’t this story just like VISA case?

what is the optimal level of competition here

If this market has a tendency toward natural monopoly b/c high FC & low MC, then the Supreme Court is exacerbating this tendency by creating obligatory membership rules

AP is unlikely to block entry of a city

Maybe we want competition at local level but we want sharing at national level

What is the scope of legitimate membership rules in these associations?

Distinguishes news that is found from news that is the product of investigative membership

FOGA and AP: if the difference is that Congress gave a property right in this case, then the cases are really just about enforcement regimes

ITime Travel: Play Out After Northwest

(13) Possibly characterize AP news organization as “element essential to effective competition”

(14) See book footnote 20, p. 423 and admission on non-discriminatory terms with old members

To: Radiant Burners and Northwest – quality assurance 

The certification program of the AGA in Radiant Burners and the shared warehouse in Northwest Wholesale Stationers independently create economic value.

In each case, some exclusion—refusal to deal—is necessary

(15) Certification meaningless if all qualify

(16) Membership groups usually need to be able to exclude bad members

Radiant Burners (1961)

Key Facts

Radiant built a ceramic gas burner

It sought the “seal of approval” of the American Gas Ass’n

Twice submitted, twice denied

Claims excluded from the market without the certification

SC says “just like Klor’s”; dismissed too fast says Picker!    
→Standard-setting can be WLF enhancing

Switch from per se analysis to Northwest Wholesale holding 

Key Facts

100 office supply retailers create wholesale purchasing cooperative

Anyone can buy through the coop, but only members get purchase rebates

Ask: 

Why create?

Purpose seems to be to gain benefits of scale—e.g. shared inventory, bulk district pricing—that their larger competitors might enjoy

1. Purpose doesn’t seem to be to exclude other Rers but to accrue these benefits; if this is true, illegal per se doesn’t seem appropriate

Potential for abuse?

Market Power?

Pacific Stationery operated at retail and wholesale in violation of rules; eventually excluded from the coop

NW’s rule re: failure to give notice doesn’t seem to have inherent AC effect

Legit reasons for exclusion?

Pacific Stationery as both retailer & wholesaler doesn’t necessarily have same interests as the group→ might dilute their power as a group of Rers

Pacific will be freeriding on the wholesale merits of the coop by learning for its own wholesale opportunities 

“Unless the cooperative possesses market power or exclusive access to an element essential to effective competition, the conclusion that expulsion is virtually always likely to have an anticompetitive effect is not warranted. … Absent such a showing with respect to a cooperative buying arrangement, courts should apply a rule-of-reason analysis.”

Noerr-Pennington Doctrine

Noerr Doctrine

Broad antitrust immunity for collective acts in petitioning government

Efforts by individuals or groups to petition the government are protected by the antitrust immunity doctrine. Under this doctrine, such activities are not illegal, even if they are undertaken for anticompetitive purposes. 

(17) Eastern RR Presidents Conference v Noerr Motor Freight, 1961: no violation of Sherman Act where complaint charged defendants had engaged in concerted public relations campaign to foster adoption of laws that would be adverse to plaintiffs’ business. 

(18) Rationale: In determining the coverage of the Sherman Act, the Court in Noerr relied heavily on the right of petition recognized by the Bill of Rights, and the dangers inherent in any restriction of political activities given the First Amendment interests involved. 

Scope of Doctrine: The Noerr doctrine is not limited to attempts to influence legislators. It has been extended to attempts to influence administrative agencies and the courts

(19) Sham Exception

(a) Example: had FOGA pursued legislative (e.g. sought amendment to copyright laws to incl. dress designs) no SA violation 

BUT, Allied Tube

p. 23 notes

Facts: 
National Fire Protection Ass’n publishes National Electrical Code
Uses of the Code

State and local gov’ts enact it

Insurers and UL piggyback on it

Many producers will not use non-complying products

NFPA did not approve PVC as a conduit for 1981 edition of the Code

Together, steel industry stacked vote against PVC

D court: jury verdict against steel cos using ROR

No damages due to government decision to adopt code

Damages assessed for exclusion from market

→ judge reversed, JNOV

Problem Here: Single Act, Two Effects

While analytically possible to separate damages for “of its own force” from those resulting from state adoption, anyone wishing to influence state law will need to work through the Code

This creates an antitrust price for influencing gov’t

makes clear can be responsible for pure market consequences of questionable collective acts related to legislative acts: “we hold that at least where, as here, an economically interested party exercises decision-making authority in formulating a product standard for a private association that comprises market participants, that party enjoys no Noerr immunity from any antitrust liability flowing from the effect the standard has of its own force in the marketplace.”
Is there a process by which the organization could have concluded that PVC was inappropriate that would have been acceptable?  

Previously established standards or something other than this process, which seems blatantly ad hoc

Consider express delegation of decisionmaking by state to NFPA—makes Assoc. ~  agent of state legislature

Picker thinks the dissent is right here: this = tax on political process
If the legislature is willing to delegate to the assoc does that mean it’s not important enough…then we’re putting a substl tax on participating in the political process, right?

Parker v. Brown

p. 4, § 9

Facts:
CA Act created commission, which would select committee, which would create programs for raisin marketing

Created classification system and collective pricing and sales
Would have been illegal as a private action under § 1 (because no apparent creation story)

Issue: What role can states play in immunizing activity from fed antitrust law?

Holding: 

The state in adopting and enforcing the prorate program made no contract or agreement and entered into no conspiracy in restraint of trade or to establish monopoly but, as sovereign, imposed the restraint as an act of government which the Sherman Act did not undertake to prohibit.”

Point = state as sovereign can do things private actors cannot

Reasoning:

In system of federalism, we presume Sherman Act does not undercut traditional state freedoms of action

Limitations:

For benefit of immunity, must be:

clearly articulated state policy and 

actively supervised

Can’t just authorize SA violations

Can’t apply where State is a market participant

Actual and Active Supervision

CA Retail Liquor Dealers v Midcal Aluminum (1980)

Key Facts:

California established a program of licensing and sales restrictions for retail liquor dealers

Producers and wholesalers had to post wholesale price schedules

Sales below those prices were not permitted, under penalty of forfeiture of a liquor license (per se SA violation under Dr. Miles)

ABC sued Midcal for selling below minimum prices

The state played no direct role in setting or evaluating these prices

Held: this was a clearly articulated State policy, but not actively supervised
Resale price maintenance (RPM) = per se illegal (Dr. Miles)
Ticor Title Insurance (1992)

Facts:

Title insurance rating bureau licensed by state and authorized to establish joint rates

Negative option adoption – rates effective unless rejected by State within a specified period (state had power to block but didn’t)

Holding: “the party claiming the immunity must show that the state officials have undertakn the necessary steps to determine the specifics of the price-fixing or rate-setting scheme”

Supervision must be actual and active, not hypothetical and mechanical.

Vertical Restraints

Important Distinction Between Price & Nonprice Restraints

Price restraint = Dr. Miles (1911) 

Non-Price restraint = Sylvania 

e.g. location restriction imposed by manufacturer on retailer

Historical Cases

Dr. Miles (1911) – minimum resale price maintenance is per se illegal; court saw restriction as invalid under general rule against restraints on alienation

still remains good law in condemning minimum resale price maintenance as a per se violation of Section 1 of the Sherman Act.

Colgate (1919) – unilateral restriction does not trigger SA 1

emphasized that Section 1 is triggered only by a contract, and therefore unilateral action by a manufacturer vis-a-vis a distributor would not give rise to violation. 

Hence, an announcement by a manufacturer that any retailer selling below a particular price would be terminated did not violate the Sherman Act.

Schwinn (1967) – analysis of non-price transfer limits depends on whether title has passed from mfr to retailer

No Passage = Retailer as Agent: Rule of Reason
Title passes = per se illegal (rejected in Sylvania)“to seek to restrict and confine areas or persons with whom an article may be traded after the manufacturer has parted with dominion over it.”

Location of title controls analysis → problem = hard to know where title is

Double Marginalization

Class 9: p. 12 & 14

Layered monopoly power worse for society than integrated monopoly power

Internalization of externalities through Ms & Rs working together thru contract or vertical intergration is desirable because can be socially useful, eliminate DWLs

Standard Externalization Point: both M & R are making decisions about output, not properly dealing with costs.  R is facing artifically inflated costs—wholesale cost + its marginal retail costs—rather than the actual cost of producing a unit of the good. It ignores the profits that that difference creates for the M manufacturer when it makes its purchasing decisions.

Stacked monopolies reduce output; cause additional DWLs & ↓ social WLF

Consider Microsoft: would’ve made customers worse off to split up, but might’ve been worth the cost (= different issue)

Clean example of general point: many econ justifications for rich vertical arrangements; stacked monops cause output to go down

Suggests ROR analysis should control

Sylvania (1977)

Significance: SC overruled Schwinn’s broad condemnation of NP vertical restraints; killed off a set of very legalistic doctrines 

Facts:

Have 1% market share, grows to 5% after they switch from selling to distributors to selling directly to retailer-franchisees

Sylvania determines locations of retailers to manage intra-brand competition

Disagreement over what = relevant market

S sets (intrabrand) vs. all TV (interbrand)?

TVs are fungible so all TVs = correct market

S doesn’t have market power (can’t influence/change TV prices)

Why does ↓ in retailers ↑ # of sales (procompetitive)?  Neither seller will have incentive to freeride on other Rs dissemination of information

Non-price vertical restraints had initially been condemned in broad terms under Schwinn (1967), but 9th Cir. en banc says no more Schwinn under this case under a rule of reason analysis.  

That case emphasizes the free-riding issues that can arise among retailers, and the need for a manufacturer to create incentives at retail level for the provision of services.

In order to ↑ output of Sylvania’s TVs, may need to have exclusive arrangements 

Some utility here so ROR makes sense

Sharp Electronics Corp.

p. 

Key Facts

Sharp sells calculators in Houston through Business Electronics Corp.

In 1972, Sharp adds Hartwell as a Houston retailer

Sharp suggests minimum retail prices, but does not enforce this

Hartwell complains to Sharp about BEC’s pricing, ultimately saying, “It is us or them.”

Sharp terminates BEC

Hypo 1

Sharp asks both BEC and Hartwell to adhere to minimum retail prices and they agree to do so.

Business Outcome

fixed minimum price for Sharp calculators in Houston.

Legal Outcome

This is minimum RPM, a per se violation of SA §1 under Dr. Miles.

Hypo 2

Sharp announces suggested retail prices and terminates BEC when it does not maintain those prices; no prior complaints from Hartwell.

Business Outcome

Fixed minimum price for Sharp calculators in Houston.

Legal Outcome

Unilateral action, so no violation per Colgate.

Hypo 3

Sharp gives exclusive franchise to Hartwell.

Business Outcome

Hartwell can maintain minimum price for Sharp calculators without competition.

Legal Outcome

This is a non-price vertical restraint subject to rule of reason analysis after GTE Sylvania.

Hypo 4

BEC and Hartwell get together and agree on minimum prices for Sharp calculators.

Business Outcome

Depends on success in policing each other.

Legal Outcome

Horizontal price fixing is a per se violation of Sec. 1 under Socony-Vacuum.

Hypo 5

BEC and Hartwell agree that education is required to sell the new-fangled calculators, and that the only way to solve the free-riding problem is through agreed-on prices.

Business Outcome

Depends on success in policing each other.

Legal Outcome

This is just price-fixing with a good motive, but good motives are irrelevant. 
J. Wood in Toys-R-Us
Hypo 6

Sharp suggests minimum resale prices and terminates BEC after Hartwell complains of BEC’s price-cutting.

Business Outcome

Fixed minimum price for Sharp calculators in Houston.

Legal Outcome

This is the case itself; rule of reason analysis applies.

Note: Prices will potentially be the same in all of these scenarios

Maximum Retail Price Maintenance

Business Outcome

This could be a way of controlling retailer market power.

Old Legal Outcome – per se violation under Albrecht v. Herald Co., 390 U.S. 145 (1968)

Current Legal Outcome - Albrecht was overruled in State Oil, 118 S. Ct. 275 (1997), switching to rule of reason analysis.

How Vertical Contracts Can Harm

Contractual foreclosure

Existing seller and manufacturer can make a mutually beneficial contract that will exclude an entrant even though the entrant can manufacture more cheaply. 

~ Standard Fashion (1922): contractual penalty for term of contract

Class 10, p. 4 

Toys-R-Us: Monopoly Under § 2

Questions:

What is right definition of the market?

Output restriction?  (yes)

Agreement?  (here, it’s TRU’s policy)

Defining the market

Department Stores and Traditional Toy Stores: 40 to 50% Markup

Specialized Discount Stores (TRU): 30% Markup

General Discounters (Wal-Mart, Target): 22% Markup

Warehouse Clubs (Costco, Pace): 9% Markup

TRU exerts its market power (announcement letter, trying to be unilateral) to force manufacturers to disadvantage the warehouse clubs, effectively forcing them to stock many more SKUs if they were going to stock any

But, the result is 10 bilateral vertical agreements, and the creation of a horizontal agreement among toy mfrs by TRU

Commission finds three violations of FTCA §5:

the TRU-led manufacturer boycott of the warehouse clubs was illegal per se under the rule enunciated in Northwest.

the boycott was illegal under a full rule of reason analysis because its anticompetitive effects “clearly outweigh[ed] any possible business justification”; and

Standard pro-competitve justification – free riding by warehouses on services provided by TRU, 

BUT what services here?

Advertising of toys?  Nope – mfrs pay for that

Full-line product stocking?  Nope – mfrs pay for that too

Market info on what’s hot and what’s not?  Would have gathered that anyway, plus it’s a public good, so ideally not protected

the vertical agreements between TRU and the individual toy manufacturers, “entered into seriatim with clear anticompetitive effect, violate section 1 of the Sherman Act.” 

TRU Consent Decree: allows TRU to still make exclusive arrangements with toy suppliers but can’t refuse to sell toys because manufacturer also sells at discounter

Two arguments against remedy:

TRU’s argument against the remedy is that it violates their Colgate rights.  Correct and doctrinal response is that you don’t get all the rights you started with once you’ve broken the law.

administrative costs of enforcement – will be hard to refute an argument that TRU is refusing a toy because discounters are not carrying it, rather than for some legitimate reason.  Argument is true, but remedy addresses the central harm.

Standard Fashion (1922)

This case is an early case under Section 3 of the Clayton Act – still good law

Facts: SF (manufacturer) enters 2 yr exclusive contract w Boston R; BR breaches, SF sues to enforce

SF control 40% of pattern agencies

Anticompetitive stories:

lessens competition because in smaller towns there may be only one shop, and this will cut off access to competitors’ goods.

Entry requires displacement of an entire store’s merchandise (instead of just some shelf space).

Procompetitive stories:

pattern makers competed vigorously for retailer’s exclusive contract, but this is a different level of competition.  In rejecting this as inadequate, do we necessarily imply that every store has to carry every good?

Note: what if SF & McCalls agree to divide markets? i.e. collusion potential? illegal per se

A mfr might want an exclusive with a retailer to have agents acting on their behalf – works with lowest enforcement costs when the seller is not a shared agent.  Plus, 

if consumers have access to all kinds of goods (even through exclusive agents), this might not be bad at all.

The entire Clayton Act is devoted to the idea of incipiency, meaning that we should try to address conduct before it gives rise to a full-blown monopoly. (= jumpstart to SA)
The problem with this, though, is that it requires us to be quite confident that we can forecast how a particular situation will develop.

And, by definition, it creates much greater intrusion by the government into the marketplace, as we would end up regulating many cases that, given the changing tides of fortune, would not result in a monopoly.

Monopolization & SA §2
Alcoa (1945)

This case sets out an early important decision on Section 2 of the Sherman Act. Hand is careful to distinguish monopoly from monopolizing under Section 2.

Key Facts

Patents held had expired

Exclusive contracts

Building of facilities

Defining market: virgin ingot vs. secondary ingot

Monopoly that simply happens—that is thrust upon the monopolist in Hand’s language—is not forbidden by Section 2.
“origin of monopoly may be critical in determining its legality”

“size does not determine guilt” 

But monopoly that is achieved, that the monopolist willfully acquires, constitutes the violation of monopolizing under Section 2.

Monopoly “plus” required—exclusionary behavior.

The trick, of course, is to distinguish between the two. Certainly monopoly acquired through exclusionary means would qualify as monopolizing, but Hand blames Alcoa for anticipating market demand and building plants ahead of that demand.

Strategic Entry Deterrence

2) In that framework, an incumbent commits to capacity by sinking costs in an effort to deter entry that would otherwise result. The potential entrant may be conferring a benefit on consumers, but may have little ability to recover a chunk of that benefits, especially in the face of committed capacity

3) Hypo:

(1) Starting Point:

(a) Incumbent (I) owns town’s single cement plant, no transportation from other locations

(b) I earns profits of $25 per period

(2) Decisions:

(a) I can leave her plant alone or expand it

(b) A potential Entrant (E) can build a cement plant or a general manufacturing plant

(3) Incumbent,Entrant Profits:

	1. 
	2. E enters cement bus
	3. E builds general plant

	4. I maintains
	5. (10,15)
	6. (25,10)

	7. I expands
	8. (5,5)
	9. (30,10)


(4) If the players act simultaneously, Two Nash Equilibria Exist:

(a) If E was going to enter, I would maintain; if I were going to maintain, E would enter

(b) If E was going general; I would expand; if I were going to expand, E would go general

(c) So, with simultaneous moves (rock paper scissors), no idea how it will turn out

(5) If E moves first, will choose to enter, because then I chooses maintaining (10 for him, 15 for E) over expanding (5 for him, 5 for E).

(6) If I moves first, I will expand, because then E chooses general (10 for her, 30 for I) over entrance (5 for her, 5 for I)

(7) Picker says that if I spends $10 on equipment that is useful only for expansion, E will know that I will expand no matter what she does, so she’ll choose general, even if she “moves first,” but to me the $10 expenditure just looks like I moving first.

Market Shares and Monopoly

4) On the central question of the market share required for a finding of monopoly, Hand said in a footnote that 

(1) over 90 percent would constitute a monopoly
(2) 60 percent or 64 percent—probably not enough

(3) 33 percent definitely not.

5) Higher market share required to make out § 2 monopoly than § 1 monopoly 

Monopoly “Plus”

6) Hand says anticipatory behavior = exclusionary

(1) But in absence of market power, not a problem

7) Separating legit capacity expansion from illegit = difficult

8) Consider educational incentives too: collective (“got milk”) or monopoly power → M will be on lookout for new uses of a product

Tying

Traditional Economics of Tying: Metering/Price Discrimination

Fixed Proportions Case: Left Shoe Monopolist 

Someone with monopoly power in 1 market can extend monopoly power to another market by leveraging

In the FP case, you can make as much $ without extension as you can with it where the 2nd market is competitive

Tying in FP world is non strategic

(1) Can fully exploit monopoly power just by extracting the full monopoly price selling monopolized good

(a) e.g. costs $1 to make L shoe, $1 to make R shoe & Cs value at $102—our monopolist can sell L shoe for 101

Variable Proportions Case

(2) Tying can help or harm social welfare, depends on demand curves

(3) Paper/machine hypo, p. 34 notes
Bottom Line

(4) No basis for per se condemnation

Jefferson Parish (1984)

The case focuses on when products are sufficiently separate that they can be tied together. 

This = FP case 
20 hospitals in New Orleans metro area

70% of those in Jefferson Parish go to hospitals other than EJH
Key Facts

Exclusive contract for anesthesiological services between hospital and Roux and Assoc.

Hyde sought admission to staff of East Jefferson Hospital, and denied

Feb. 1971 Contract

Signed before hospital opened

Roux could designate anesthesiologists for admission to EJH staff

EJH appointed nursing staff, subject to Roux approval

EJH would use Roux exclusively and vice versa

1976 Contract

Seemingly drops exclusivity on both sides but EJH remains exclusive

Functional relation: The fact that surgical services are never purchased without anesthesiological services isn’t enough to make the services a single, integrated product, which by definition, cannot be “tied” together.

Instead, the Court focuses on the character of the demand for the services: “in this case no tying arrangement can exist unless there is a sufficient demand for the purchase of anesthesiological services separate from hospital services to identify a distinct product market in which it is efficient to offer anesthesiological services separately from hospital services.”

Separate Consumer Demand Test: Even if simultaneous usage, is there a desire to self bundle (vs. the provider doing the bundling)? I.e. sep market demand for products individually even if never use the 2 products separately
Put differently, do consumers want to create the combined product themselves or do they just want to purchase an integrated package from the hospital? The Court found sufficient evidence of separate demand to make it possible that the hospital indeed had tied together two separate products.

O’Connor gets this wrong (says P): recogs FP, but takes away that if can’t make more $ on it, we don’t have separate products

Look carefully at the nature of the agreement: why is there an exclusive contract to being with?
Tying Tests 

Decide

FP or VP?

2 separate products?

Power and Forcing

“[T]he essential characteristic of an invalid tying arrangement lies in the seller’s exploitation of its control over the tying product to force the buyer into the purchase of a tied product that the buyer either did not want at all, or might have preferred to purchase elsewhere on different terms.”

Per se illegal if “substantial volume of commerce is foreclosed thereby.”

Separateness
Tying requires two distinct products

What makes for separate products?

Functional relation?

Do we ever see anesthesiological services purchased without a hospital operating room?

Character of demand?

Even if simultaneous use is inevitable, do consumers want to self-bundle?

Hypos

Hypo 1: Fully Vertically Integrated EJH

Hospital hires its own anesthesiologists and restricts use by patients to those anesthesiologists.  Antitrust status?

Hypo 2: Outside Catering Services

Catering service says “Hospital food stinks, and we can do better.”

Claims hospitals tie food to hospital rooms by forcing patients to eat hospital food.  Antitrust status?

Law School as Tying Arrangement

“If you want Sunstein for elements, you have to take Picker for antitrust.” Impermissible tie?

Music CDs

If you want U2’s “Beautiful Day,” you have to take “Peace on Earth” and “Grace” as well

Cars: If you want a Lexus exterior, you have to take a Lexus transmission

Kodak (1992)  § 1 violation; § 2 alleged??

Case is litigated on premise that the original sales market for eqpmt is competitive, but once you choose, then you’re locked into the after market

Nature of Parts Market

subject to patents

limited # of places to get parts; Kodak is pressuring manufacturers not to provide

ISOs emerge

cheaper

(a) Better quality at times

(5) K starts squeezing to keep parts from ISOs

(6) How define the market here?  Linkages between copy machine market/repair services/parts

(a) Parts: K has monopoly (~ coke having diet coke monopoly)

(b) Service: K leverages its monopoly of parts to squeeze the service market

(c) Machines: competitive 

(i) → This means Cs should factor in aftermrkt costs into cost of initial purchase; not worried about the after market monopoly because the competition upfront will allow all of these to be factored in

Question = whether a maker of durable goods that concededly does not have market power in the original equipment market can nevertheless be understood to engage in tying when it requires its purchasers to buy both repair parts and service from it. The argument goes that completely informed consumers would rationally incorporate after-market consequences when buying the original equipment.  

(d) Fixed Proportions: Identical Consumers Hypo Q then becomes, how good are Cs at life-cycle pricing (i.e. assessing the back market price)?  

(i) Here, Kodak can only exert after market monopoly by offering lower upfront costs

(e) Variable Proportions: 2 Types of Consumers 

(i) Is the aftermrkt where discrimination against the uninformed can take place?

1. Idea is high volume Cs will have better info, can better gauge life cycle

2. Do we think we’ll see relatively low prices on the machine but gouging in the after market?

If you’re Kodak, do you need to be able to control both the services market & the parts market to fully exploit?

(7) The parts to service market is fixed –this = the L shoe monopolist 
(8) Before to after market is variable 
In an effort to control future purchases of copy machines, K wants to ensure that there’s not a group of ISOs that can servcie all kinds of machines→ homogenous repair stores

(9) K is influencing heterogenity (Honeywell case) 

(10) How apply Jefferson Parish sep demand test here? (don’t worry about tying till determine there are 2 sep products!

(a) Whole reason ISOs exist is that people are willing to buy from them, (  sep demand & sep products 

This tying case is labeled § 1 violation—where’s the contract? where’s the restraint of trade?  

(11) PRETEND TO DRAFT A COMPLAINT AS TO WHAT THE PARTS ARE
(12) Because requires higher market share to make to a monopolization claim under § 2 than § 1, better off under § 1

§ 2 Story: Attempted Monopolization Claim 

K has 100% its own market for parts→ can a single brand = a market?
K’s response: Brand consistency/responsibility confusion

Responsibility confusion issue—people don’t know who to blame if ISO screw up (  in order to preserve brand integrity, need to control both parts & service

Standard response to K’s claim: if you’re concerned re: service standards then set them up yourself, i.e. certifation

Anti-consumer practices in the aftermarket would therefore not be profitable. A package of parts and service should then be understood to be at least neutral if not pro-competitive.

Prior cases make tying a per se offense, but given the requirement that the seller must have “appreciable market power” in the tying market, we are at least half way towards rule of reason analysis.

In this case, framing is conclusive, as Kodak had no market power in the equipment market, but clearly had substantial monopoly power in the repair-parts market.

The Supreme Court was unwilling to conclude as a matter of law on how the market should be framed, thus making it possible, as emphasized by Justice Scalia in dissent, that many durable goods makers would face a tying charge

Xerox ISOs and Patents

Significance: Eliminates some of Kodak’s force by focusing on copyrights; creates a broad IP shield for what’s otherwise anticompetitive behavior

In re ISOs Antitrust Litigation, 203 F.3d 1322 (Fed. Cir. 2000) Court upholds Xerox’s right to refuse to sell patented parts or copyrighted software and manuals to ISOs:

“In the absence of any indication of illegal tying, fraud in the Patent and Trademark Office, or sham litigation, the patent holder may enforce the statutory right to exclude others from making, using, or selling the claimed invention free from liability under the antitrust laws. We therefore will not inquire into his subjective motivation for exerting his statutory rights, even though his refusal to sell or license his patented invention may have an anticompetitive effect, so long as that anticompetitive effect is not illegally extended beyond the statutory patent grant.” 

Individ Refusals to Deal/ Attempted Monop

Section 2 of the Sherman Act

triggered by successful monopolization but also by attempts to monopolize. This substantially broadens the reach of that section.

Need to be able to offer a reasonable business justification for your behavior (especially if you’re a monopolist refusing to deal?)

Lorain Journal (1951)

Significance: an insistence by a monopolist that its customers cannot deal with its competitors is an attempt to monopolize under Section 2 of the Sherman Act
Key Facts:

1932: Lorain Journal buys Times-Herald, only daily newspaper competition
Leaves Sunday-News as chief print competition

1933-1948: Local monopoly in distribution of news and ads

1948: Radio station WEOL starts

Journal implements exclusivity policy: us or them

District court enjoined program

2 Parts

Correctly Defining the Market

Geographic: here also had E. Cleveland paper 

Product: Advertising or news (LJ had monopoly on Lorain advertising, probably also the news)

People aren’t advertising in Cleveland Plain Dealer because end up advertsg to everyone in mid-Ohio→ have to be someone who wants to reach large # of people (or else without inserts it’ll be expensive

The radio station affects this market because WEOL is targeting Lorain

Output reduction

Advertising

What’s the plus here? What if LJ just offered volume discounts?
The problem in this case is the explicitness of the “us or them” statement, since they can offer NO reasonable business justification for their behavior.

What about another approach, like a volume discount, which encourages advertisers to concentrate their ad dollars?  Would this also be illegal?  There are legitimate justifications for this policy, at least, so it would be surprising if volume discounts were illegal per se.

Does intent matter?  Outcome?  Both, but hard to distinguish legitimate from illegitimate intent, and intent to monopolize vs legitimate competitiveness.

Aspen Skiing (1985)

p. 157

Holding: a firm that deviates from prior practice and refuses to cooperate with smaller rivals without valid (efficiency) business reasons violates § 2

All Aspen ticket ~ essential facility (this gets rejected in FN)

No valid business reasons to refuse to accept coupons from H’s adventure pack

Aspen acted against its own interest, doesn’t make sense, not valid to do so to drive a competitor out of business

What Aspen Means
To what extent does historical practice of dealing matter here? (seems to)

Predatory conduct = bad fact (i.e., A’s refusal to accept $ at full V)

Here, Aspen stopped selling all-mountain pass, say they can’t control Highlands’ quality, so skiers may ski Highlands and get a bad impression of Aspen.  Is confusion likely here?  

Seems like no – people will be able to separate their Highlands experience from their experience on the other mountains.

Isn’t this just Lorraine dressed up – a more sophisticated way to say “choose us or them”?

Highlands was in a poor condition to respond.  They tried to re-create the all-Aspen bundle by including “coupons” to the other mountains, but other mountains wouldn’t accept the coupons.

Seems to create a mandatory access right on the incumbent (outside the essential facilities notion).  Is there a lock-in issue, and/or is the prior conduct a necessary doctrinal precondition?  Unclear, but important for Napster’s claim of entitlement to mandatory licensing in their antitrust counter-claim.

Flip side of the access issue is a price-fixing issue, because it obligates competitors (to a certain extent) to discuss their pricing and access strategies.

LOOK AT HYPO SLIDES 12-18
Spectrum Sports (1993) – current test for attempted monopolization

p. 166

This case sets out the current test for attempted monopolization under §2.  Attempted monopolization requires P to prove:

that the defendant has engaged in predatory or anticompetitive conduct with

a specific intent to monopolize and

a dangerous probability of achieving monopoly power.” This is another approach to incipiency.

Consider:

Relevant market

D’s ability to lessen/destroy competition in that market (i.e. market power)
So, unfair or predatory conduct, even if coupled with intent, does not suffice.

Predatory Pricing

Brooke Group Test – Two Steps

A firm with monopoly power reduces prices in the short run below some measure of cost (?which? nobody knows) to drive a competitor from the market 
Prices below “appropriate” measure of costs (parties use AVC = Total C-FC/Q)  Brown v. Williamson

Dangerous probability of “recouping” investment via supracompetitive pricing after competitor exit 

Requires “objective evidence”
Problems with finding Predatory Pricing

No precedent (Loch-ness monster) – every time people think they’ve found an example, it’s debunked

We like lower prices! Great fear of overinclusiveness -- have to be very wary of anything getting in the way of driving prices down

In many industries (gas stations, airlines, etc) legitimate price-matching is virtually guaranteed.

Measuring Costs

To evaluate this, we need a measure of cost, but the Court has expressly declined to determine what that measure should be. Average variable costs are frequently used as they were in Brown & Williamson (1993) (oligopoly in tobacco industry)

LOOK AT SLIDES CLASS 15 10-END; P. 53 NOTES

American Airlines

Point: Why shouldn’t short-run profit sacrifice suffice, especially if plane allocation decisions run contrary to internal metrics?  Rejected

Short run sacrifice could = investment in reputation

Counterpoint: Complex already, plus standard test works if entrants have cost advantage

District court judge, reflecting role, declines expansion of traditional test; DOJ pushing that if not maxing profits, then AA is doing something wrong 

Big issue in AA – how to measure cost?  AVC? ATC?

Cost of what?  Per flight or per route? (latter = better, what Cs actually want)

Prices in our Hypo were set so that total costs will be covered, on the basis of the decision-making (which is the only motivation for building the line).  

Does this mean that we don’t evaluate pricing based on entry in any particular segment as long as the prices allow the competitor to be profitable overall?  

This would mean that any entrant would have to enter the entire market – changes the scale of entry
Maybe we can say that E will have to cover total costs but A only needs to cover VC

Where American is violating its own rules for allocating planes, shouldn’t we be suspicious?

All American did was match costs—actually, offering a different, better product.  

Here mechanism is resulting in ↓ prices & capacity expansion vs. concern in output reduction 

Evidence in the case is that entrants have a cost advantage.  What is the source of the advantage?  Fixed? Variable?  

For airlines, they save mainly on operating costs, but that seems like something American could replicate.   

Large part of that is labor costs, which are much lower for entrants, and non-replicable.  

Fixed cost differences?  Not so fancy offices, but not a major component.

Isn’t it clear from Crandall’s statements that he’s predatory?  Crandall’s memos effectively acknowledge that they’re trying to push people out of the market.

What to make of this intent?

Shouldn’t entrant with lower costs be able to force AA to lower prices below cost at some point?

How irreversible is exit here? [need planes, pilots, airports, gates (DFW kept space specifically for new entrants)]
Mergers

CA §7

Concern = Acquisition will harm competition, need not be close to monopoly power

“No person engaged in commerce or in any activity affecting commerce shall acquire, directly or indirectly, the whole or any part of the stock or other share capital and no person subject to the jurisdiction of the Federal Trade Commission shall acquire the whole or any part of the assets of another person engaged also in commerce or in any activity affecting commerce, where in any line of commerce or in any activity affecting commerce in any section of the country, the effect of such acquisition may be substantially to lessen competition, or to tend to create a monopoly.”
FTCA §13(b)

TRO or preliminary injunction to enforce!

NOTE: These preliminary injunctions kill mergers because of the pressure put on timing of merger 

“Upon a proper showing that, weighing the equities and considering the Commission’s likelihood of ultimate success, such action would be in the public interest, and after notice to the defendant, a temporary restraining order or a preliminary injunction may be granted without bond.”

The Key Merger Tradeoff

Reduction in competition, possible addition to market power - means a reduction in consumer welfare, and ↑ costs
claimed efficiency benefits

directly lower the avg cost of production

BUT, e.g., Hewlett’s position (VoteNoOnHPCompaq.com) is that most high tech mergers typically fail, i.e. that claimed efficiencies are often false, or (see guidelines) could be realized without merging.

Ex-Ante Filtering vs. Ex-Post Filtering

We have changed our regulatory approach to mergers, moving from an after-the-fact approach (litigation under CA §7) to prior screening under the Hart-Scott-Rodino statute (1976). This has resulted in a shift from reliance on court cases to guidelines promulgated by the relevant agencies.

Mergers of any real size trigger HSR notification duties→ leads to FTC/DOJ negotiation as to how to eliminate competitive concerns.

Very often, administrative review is passed by agreeing to competition-preserving divestitures.

Market Power Proxies

Merger analysis requires a proper definition of the market, both with regard to geography and product space. We have also relied on simple measures to filter cases. Simple concentration ratios have been replaced by Herfindahl-Hirschman calculations.

To get these, square the market shares of the relevant firms and sum. Contrast industry in which one firm has a 97 percent market share, and three firms have 1 percent market shares, and a second industry in which four firms each have 25 percent market shares.

A possible merger of two firms will increase the industry HHI by 2 * sa *sb, where sa is the market share of firm a and sb is the market share of firm b.

Merger Scrutiny using HHI

	Increase in Post-Merger Concentration

	Post-Merger HHI
	
	<50
	50 to 100
	>100

	
	Unconcentrated: <1000
	No Challenge
	No Challenge
	No Challenge

	
	Moderately Concentrated: 1000 to 1800
	No Challenge
	No Challenge
	High Scrutiny

	
	Highly Concentrated: >1800
	No Challenge
	High Scrutiny
	Presumed Unlawful


For example, see soft drink industry slides—consider whether these products are really competing, e.g. 7up & Pepsico might ↑ competition in Sprite market

Blocked mergers led to lots of internal expansion

p. 55; 11/11 notes

1992 Merger Guidelines – 5 steps

Define markets and assess whether the merger changes concentration

Market should be the smallest one in which someone owning all products would have monopoly power

Demand (cross-elasticity, 5% price increase and iterative circles)

Geography: Location of merging firms, possible to have multiple markets but no tradeoff in costs & benefits allowed—challenge if anticompetitive in any markets!

Supply
Current sellers

Uncommitted entrants (messes up market share calculations).

Assess whether this creates potentially anticompetitive effects
Will the merger enhance coordination in a concentrated industry?

How many sellers are necessary to ensure that cartelization or tacit collusion is difficult?

Assess the possibility of entry over a longer term
When entry is easy, market power is tenuous

Contestable market theory:

Can’t judge market power by number of current sellers

Potential entry may exert substantial control over prices.

Assess the efficiency gains from the merger

Merger-specific efficiencies (but-for test) = justification for mergers

Examine result market by market, not net, but restructure in harmed markets to solve problem

Apply the failing firm doctrine
Successes, Problems and Solutions in Divestitures

Numbers:

Most (28/37) create viable companies: preserving competition 

Best are operational businesses, not just assets (i.e. sell whole business off)

Size of purchaser does not affect success.

Problems:

Sellers look for weak purchasers & try to hurt not help them b/c of conflict of int 

Many sales require continuing relationship with seller.

Buyers don’t have enough info to make intelligent purchases, nor do they share the FTC’s interests → concern re: the “Winner’s Curse”

.Solutions:

Auditor trustees – third parties to evaluate post-sale dealings

Crown jewel divestiture (forced to sell good stuff if they don’t sell other stuff in time)

More aggressive management of information that Bs get

Override contractual default and allow consequential damages for post-sale breach

Shorten divestiture period &/or don’t allow merger until after divestiture.

Note: Hard to calibrate competition “unbake the pie” after the fact so should figure into value of merger

Natural Holes in Merger Guidelines: AOL/TW Merger
p. 56 notes

AOL & TW not in same markets but it was the merger’s consequence in new markets that Agencies were concerned about (DTV—even though this hasn’t turned into anything)—Market convergence will create problems
Point = use these guidelines as a starting place to organize thinking
Staples/Office Depot

Entire case turns on market definition

(13) All office supplies? No brainer: merger goes through

(14) Just office superstores? No brainer: merger dies

(15) How to Define Markets?

(a) Functional characteristics?

(i) OSS has 5000 – 7500 SKUs for consumables, compared to:

1. warehouse clubs – 100-289

2. K-Mart, Target - <570

3. Wal-Mart – 1067-2400.

(b) Through the eyes of producers?

(i) Industry views market shares based only on OSS—damning internal docs

(ii) Δ’s price calibration depends on presence of other OSSs in the area.

(c) Through the eyes of customers?

(i) Surveys of customer behavior – ask customers leaving OSS whether they would buy the same thing at Wal-Mart & vice-versa.

(ii) Evidence in case was that certain customers went to OSS even when the prices were higher (irrational C behavior?)

(d) Through direct economic evidence?

(i) Re: cross-elasticity, Staples and Office Depot both increase prices by >5% when no other OSS is competing, whereas

(ii) Increase prices only 1-2% without warehouse club competition.

1. Could higher prices be explained by higher costs b/c can’t share advertising costs?

(16) Possibility of entry?

(a) Consolidation, not new entry has characterized the OSS market

(b) Other possibilities, like expansion of Wal-Mart or Best Buy, were attempted by those companies, but they backed away

Efficiencies?

Assessing the numbers

Internal inconsistencies: 500% difference between FTC numbers and those presented to boards of directors

Projected vendor cost savings: limited base, casual extrapolation (omission of HP), and questions of merger-specificity

Pass through rates

Projected pass through of benefits to consumers of 2/3s vs. historic rates of 15-17%

Use of efficiencies as defense to concentration problems uncertain under caselaw

Question of merger is one of how gains are split between consumers and creators of format – Consider that creators of OSS created a lot of value, wrong to let them reap?

Alcoa says we don’t need to allow you to acquire monopoly even if you’re allowed to create one

Beech Nut/FTC v. Heinz

Baby food; cl 18/p. 65 notes

Concentrated market led to HHI increase of more than 500-DOA

Second shelf competition important, hence no merger to dupopoly

Vertical Mergers

Weren’t discussed

Analog for these is vertical arrangements –GTE Sylvania

Vertical integrated monopoly = preferable to 2 layers of monopoly; do double marginalization analysis 

Robinson-Patman & Price Discrimination

Robinson-Patman: CA §2

Prohibition against price discrimination:

It shall be unlawful … to discriminate in price between different purchasers of commodities of like grade and quality … where the effect of such discrimination may be substantially to lessen competition or tend to create a monopoly in any line of commerce, or to injure, destroy, or prevent competition with any person who either grants or knowingly receives the benefit of such discrimination, or with customers of either of them. 

Idea = unfair for small operators if larger ones can get a better deal 

BUT volume discounts rarely blocked under RP 

Two Defenses

Cost Defense:

Provided, That nothing herein contained shall prevent differentials which make only due allowance for differences in the cost of manufacture, sale, or delivery resulting from the differing methods or quantities in which such commodities are to such purchasers sold or delivered.

Meeting Competition Defense:

Provided, however, That nothing herein contained shall prevent a seller rebutting the prima-facie case thus made by showing that his lower price or the furnishing of services or facilities to any purchaser or purchasers was made in good faith to meet an equally low price of a competitor, or the services or facilities furnished by a competitor

Economics of Price Discrimination

Perfect discrimination captures all SWF for monopolist, but eliminates DWL

Imperfect discrimination can help or harm SWF, see tying.

Types of discrimination:

Primary-line: alleged price discrimination done by a direct competitor of the harmed firm

Utah Pie (US 1967) alleged that national pie firms set lower prices in Utah to hurt local firm

Prices lower in one geographic market than in another

Local firm can undercut national firm, national firm can’t match without violating RP (or lowering its prices in all other markets) (  extends monopoly through oligopoly?? (what about the meeting competition defense??)
Secodary-line: price discrimination alters competition among customers of the harmed firm.  This is re: the structure of competition.

Morton Salt (US 1948) alleged that mom&pop retailers were forced to pay higher prices than retail chains

2 Reasons why ↓ prices for bigger cos

Cost difference (hard to prove evidentiary wise)

Large firms have more bargaining power—RP creates less reason to grow big to have this (~ NW Wholesale)

Tertiary-line: occurs when the price discrimination affects the customers of customers

After Robinson-Patman, firms can’t charge monopoly price in monopoly market and competitive price in competitive market.  Rather than charging competitive price in both markets, firms are likely to charge monopoly price in both markets, and more than make up for lost sales in competitive market with profits from monopoly market.

Standing, Enforcement and Injury

Relevant Statutes

Government Actions: SA Sec. 4

The several district courts of the United States are invested with jurisdiction to prevent and restrain violations of sections 1 to 7 of this title; and it shall be the duty of the several United States attorneys, in their respective districts, under the direction of the Attorney General, to institute proceedings in equity to prevent and restrain such violations.

See also CA Sec. 15

Injuries to United States: CA Sec. 4A

Injuries to Citizens of States: Parens Patriae by State AGs: CA Sec. 4C

Private Actions: 

Damages: CA Sec. 4

If can prove injury from a forbidden act you get:

Treble damages (kind of = punitive damages)

Rationale is (1) Deterrence; (2) likelihood of underenforcement (want to create the correct ex ante incentives

Cost & Attorney’s fees 
… [A]ny person who shall be injured in his business or property by reason of anything forbidden in the antitrust laws may sue therefor in any district court of the United States in the district in which the defendant resides or is found or has an agent, without respect to the amount in controversy, and shall recover threefold the damages by him sustained, and the cost of suit, including a reasonable attorney’s fee.

Injunctive Relief: CA Sec. 16

Private/Public Interplay: CA Sec. 5: FJ = prima facie against D
A final judgment or decree heretofore or hereafter rendered in any civil or criminal proceeding brought by or on behalf of the United States under the antitrust laws to the effect that a defendant has violated said laws shall be prima facie evidence against such defendant in any action or proceeding brought by any other party against such defendant under said laws as to all matters respecting which said judgment or decree would be an estoppel as between the parties thereto: Provided, That this section shall not apply to consent judgments or decrees entered before any testimony has been taken. 
Q of Whether Injury = AT Injury

(Arises in every case)

Need “but for” causation AND must suffer harm that antitrust statutes care about

Possibilities for defining antitrust injury
Look at lost entry
Lost consumer surplus? 
Lang. of § 4 SA—“injury to business or property”—doesn’t jibe with actual antitrust goasl which are concerned re: Cs

Brunswick (1977) - Injury

Key Facts:

Brunswick sold automatic pinsetters on secured credit.

When purchasers could not pay, it took over many bowling centers.

In so doing, it came to control 2% of bowling centers in the United States.

Suit and Result:

Competitors in three markets brought suit alleging a violation of Sec. 7 of the Clayton Act; their alleged injury was $ they would’ve made had the failing firms closed

This case rejects the idea of but-for causation as the appropriate test for assessing damages resulting from an antitrust violation. Instead, it introduces the idea of “antitrust injury,” meaning an injury related to a harm that antitrust law addresses.

Said the Court, “We therefore hold that the plaintiffs to recover treble damages on account of Sec. 7 violations, they must prove more than injury causally linked to an illegal presence in the market. Plaintiffs must prove antitrust injury, which is to say injury of the type the antitrust laws were intended to prevent and that flows from that which makes the defendants’ acts unlawful. The injury should reflect the anticompetitive effect either of the violation or of anticompetitive acts made possible by the violation.”

In this case, the damages resulted from the Π being unable to exercise market power, not from the (questionable, but assumed) antitrust violation by the Δ.

Market power= bad not good, (  denial of market power ≠ cognizable antitrust injury
They’re having to compete = a real cost, but not a real antitrust injury

Utilicorp United (1990) - Standing

This case affirms the standing rules that emerged from Hanover Shoe and Illinois Brick.

Hanover Shoe: No Passing On Defense

(17) Hanover Shoe held that a defendant to an antitrust action could not defend by saying that its customer had “passed on” any alleged overcharges to its customer (the indirect customer).

Illinois Brick: Indirect Purchasers Lack Standing

(18) Illinois Brick took that idea to find that indirect purchasers lacked standing to sue the original manufacturer for the manufacturer’s overcharges; only direct customers can sue under CA §4.

(19) Possible “cost plus” exception:  n indirect purchaser might have standing if it purchased from the direct purchaser under a “cost-plus contract”.

(20) Retailers (i.e. direct purchasers) might be in a better position to recognize the harm (i.e. the monopoly power exercise & will know they get treble damages) because of:

(a) info 

(b) resources 

Prudential concerns & Standing

(21) Multiple liability

(22) Multiple recovery

(23) Incentive to bring suits

(24) Relative costs of bringing suits

(25) Costs of allocating recoveries

In Utilicorp, Δs claimed that the electricity utilities who purchased their allegedly overpriced natural gas could pass on 100% of the cost to their own consumers – SC rejects in a 5:4 decision.

Glaxo – Remedies

Non-price restrictions no longer illegal per se under Schwinn, GTE Sylvania says Rule of Reason.

What does the patent pool accomplish?

Helps solve double marg problem (court doesn’t get this)

Patents here were complementary, not substitutes.  Cross licensing is internalization of externality problem

Were the bulk sales restrictions an essential part of the pool?
The Remedy Sought

Injunction against the bulk sales restrictions going forward

Mandatory, nondiscriminatory sales of bulk form by Glaxo and ICI

Mandatory reasonable royalty licensing of patents in patent pool (!)—according to court, this = typical remedy where patent contributes to antitrust violation

Would this undercut the core rights of the patent holder? Isn’t this a forfeiture?

What is the remedial goal?

The purpose of relief in an antitrust case is “so far as practicable, (to) cure the ill effects of the illegal conduct, and assure the public freedom from its continuance.” 

Consent Decrees & The Tunney Act

Tunney Act §16(e)

Before entering any consent judgment proposed by the United States under this section, the court shall determine that the entry of such judgment is in the public interest. For the purpose of such determination, the court may consider:

the competitive impact of such judgment, including termination of alleged violations, provisions for enforcement and modification, duration or relief sought, anticipated effects of alternative remedies actually considered, and any other considerations bearing upon the adequacy of such judgment;

the impact of entry of such judgment upon the public generally and individuals alleging specific injury from the violations set forth in the complaint including consideration of the public benefit, if any, to be derived from a determination of the issues at trial.

How should judge figure out if CD is in public interest

Procedure

Judge should only evaluate the settlement, not the complaint filed (i.e. can’t challenge adequacy of prosecutor’s complaint

LOOK AT OPINION 

OS Economics

Substantial natural monopoly characteristics
Cost Side

(26) Substantial research and development costs giving rise to high fixed costs
(27) The marginal cost of reproducing another copy is almost zero

Demand side

(28) Software is subject to network externalities, meaning that the more users there are for a particular product, the more value you derive from it—in OS setting, sharing docs = valuable

(a) Collective Adoption Issues (p. 70)

(i) Collective action problem

(ii) Excess inertia—old standard should be displaced, but isn’t

(iii) Excess momentum

(b)  Point = individual decisionmaking may not lead to best outcome

Both of these lead to a natural standardization.
Original Consent Decree: 1984

Focus on per-processor licenses and lump-sum pricing

Choosing between these 2 just = risk allocation 

Lump sum pricing = Good because avoids per use charges for a zero MC product 

CD focuses on contract length

Virtue of per-processor licenses and lump-sum pricing is that it separates price from use

OEMs face a zero marginal cost in deciding whether to add Windows to a computer that they produce

As the social cost is also zero, this pricing scheme equates private costs and social cost—ignoring the dynamic consequences of these policies—and thus leads to uniform distribution of Windows

Vice of these policies is that it makes entry relatively difficult

(govt maybe failed to see this)

Only a handful of OS at any one time because of cost/demand side issues that make a natural monopoly likely 

Other notables (core issue = licensing pricing)

Definition of covered products excluded Windows NT & customized versions

Bundling & integration: can’t do former (= tying), can do latter→ this leads to MIII

NDAs

The Public Interest Standard in the Tunney Act

The 1994 consent decree required Microsoft to abandon these licensing practices and to shift over to a per-copy scheme.

The Tunney Act requires that a judge find that a proposed consent decree is in the public interest.

The act also gives the judge broad authority to assess whether that standard has been met, but not unlimited authority as the 1995 D.C. Circuit decision makes clear.

Main restriction on authority was that judge couldn’t reach beyond the complaint to question scope of decree or add issues to negotiation.

Antitrust and IP

Microsoft II

M held in contempt of CD, while pending, government brings new antitrust action, much broader

Microsoft III

Big Picture = J. Jackson got it right: MicroS saw a threat in NS & Java and turned on a dime to react  (Complex facts, but straightforward AC activity findings (p 80-88)

Problem? MicroS didn’t realize that what might be acceptable for a startup is not OK when you have a 95% monopoly

MicroS fragmented the browser market…
thru its OEM relations & how it dealt with Java in order to preserve its key advantage—the applications barrier—

…in order to preserve its monopoly in the OS market 

M offered little procompetitive response

Parallel to MS’s claim that their investment in R&D shows that they don’t have monopoly power?  Alcoa – spending in advance to create barrier to entry.

*Note that causation goes to remedy not liability (Late causation defense)

SA 2 violation

Market Defintion: PC OSs (Intel compatible); worldwide market

Microsoft’s position: > 80% in OS; ↑ in browser market

Microsoft’s concern: APIs—worried that developer will write on top of the NS API rather than the witnesses API, at which point people won’t care what OS they’re using—becomes plumbing  “NS was going to commoditize the underlying OS”

Evidence

Internet Tidal Wave Memo:  G concerned about low-cost competitor even tho from consumer WLF perspective we want one because ↑ competition 
Emails seem to hint at market segregation—this = per se violation of SA
Looks like part of attempted monopolization of web browswer market (“co-optition)-

Probably easier to coordinate standards for M & NS because better for everyone, but as soon as start to cooperate = collusion!

D Court Finding: Monopolization of OS Market (§ 2) (defined market without incl Apple); Attempted monopolization of browser market (found exclusionary practices); unlawful tying; no exclusive dealing
Did they define the market correctly?  or is this the Diet Coke fallacy

Relevant Market should include all reasonably interchangeable products/substitutes, but omitted Apple!  BUT

Substantial switching costs—but do we define the market through the eyes of those already in it, or those who are coming to it?

Might think that since whole theory of the case is that M faced competition from Java & NS, we should include competition at the applications level—but D Court said whatever future competition this middleware unvierse respresents it’s not a true option yet
Evaluate market power 
Structural approach chosen over direct proof (i.e. how high a price is charged)

High market share

Barriers to entry = applications

Four-Step Test of D.C. Cir for Evaluating Monopolization 

Is conduct in question anticompetitive?
If yes, is there market power?
Can defendant offer a procompetitive justification?

Balance: Does the anticompetitive effect outweigh the procompetitive justification?

Intent here is unimportant; all we care about is the effect

Parallels the approach under § 1 ROR 

Market Power: Is conduct in question anticompetitive?
Monopoly Maintenance Claims

Monopoly Maintenance: OEMs
Restrictions

Desktop IE icon unremovable

boot sequence

general limits on changing desktop

Effect? Raised rivals costs by foreclosing competitors distribution avenues (typical antitrust issue)

Microsoft understood that requiring IE on desktop discouraged OEMs from placing another browswer ther too

Anticompetitive because not competitive on the merits

M couldn’t offer procompetitive jusif. (judge rejected copyright defense outright)

Monopoly Maintenance: Integration
Restrictions p. 272
Exclusive of IE from Add/remove utility

Limited override of C default browser choice in some cases

Commingling code: delete IE and Windows will be crippled

Q= does the presence matter if it’s invisible to you?

Procompetitive justification?

Microsoft argued that developers know that this code will always be there, can write software that talks to that platform

Commingling is really efficient
M wrote its help function to IE because of its great functionality

Maybe this just = Q of who writes the remove utility?

Design Issue: scope of computer capability is not one judges/attorneys are equipped to have

Pricing Issue: OEMS get IE for free but NS charges

Departure from past practices: used to be able to remove IE (~Aspen Ski Co.); Microsoft thought it was strategically important to pull it out of add/remove

But there are certain functionalities that people expect to be part of the default setup (i.e. the browser comes with OS)

Microsoft I: Microsoft’s entry into browser “market” was undoubtedly procompetitive--↑ competitive pressure on NS, ↑ product quality

This is really all about the OS Market!
What’s at stake = controlling the interface standards—competing for the hearts& minds of software developers

Allows avoidance of BM Q

Monopoly Maintenance: IAP Deals
Restrictions p. 274 (1st 3 = inducements)
Offered IE for free

Consumer bounty

IE access kit = free

Distribution agreements:  limits %age of other internet browsers offered 

Analysis
Court characterizes the 1st 3 as ~ predatory pricing (not how case is litigiated)—BUT Cs like the free stuff

This is all about vertical distribution of their products
Consider whether monopolist is barred from using same mechanisms as nonmonop—as long as there’s fair competition for these agents no problem?

Microsoft can offer “virtual real estate” that NS doesn’t have—the desktop.  This is ~ essential facility that distorts competition, NS can’t compete on the merits—problematic if legit monopoly  can offer more $(?)

Picker says Microsoft should’ve spent more time on the Q of how do you control your agents pushing your products (b/c this = procompetitive justification)

Monopoly Maintenance: Apple
Bad behavior: letter to Jobs asking how to announce cancellation of MS office, suddenly they’re back in bed together (no apparent effect from ICPs/ISVs deals)

Monopoly Maintenance: Java
More bad behavior—Polluting Java to preserve Windows API as target platform

Distributed incompatible JVM; mislead developers regarding use of extension (NO justification)

IE access kit = free

Attempted Monopolization of Browser Market 

Government goofed and treated these issues the same as monopoly maint, doesn’t even get a remand

Depends on viewpoint from which we look at the market:

Developers: OS & browser markets look substitutable

Consumer: don’t see these as substitutes

If M won this market, should we say they monopolized it in violation of § 2?

M’s story: we thought 2 monops in adjacent market = bad, true, conseq of our entry is monopoly maintaence when activity = good

But the Merger Guidelines clearly counsel against balancing harms in one market against benefits in another; also anti the language of the Clayton Act (which proscribes anticompetitive effects in any market)

But the effect of not balancing might be to make firms reluctant to compete in markets where there are spillover effects into another market

Tight relations between markets

Can procompetitive activity in one justify

Anticompetitive activity in OS market?

Deception of Java Ds should flow thru

Can’t insulate with the comeptitive V added to BM

Anticompetitive consequences in OS market?

Harder—if what M is doing is perfectly legit in 1 market (OS where it legitimately acqd monopoly) necessarily has anticompetitive conseqs in another, P says probably won’t control too much

Tying Claims: § 1 Violation Alleged 

D Court said per se unlawful; D.C. Cir. says ROR: but rejects Jefferson Parish separate demands test.
Tying is about affecting a 2nd market in a way very short of attempting monopolization

Jefferson Parish: about affecting a “substantial amount” of decisions in 2nd market 
M contends that OS & browser= same product, integrated

JP test asks what do Cs wants?  

lots of people want to choose own browser, easy to apply here 

DC Cir says don’t know enough about this market to adopt a per se analysis (adopts O’Connor in JP)

Remedy?

DC Cir says because MS could plausibly have adopted HTML as a base for non-Internet OS display.  Once the HTML rendering is used in the OS, it would be odd not to use those features for web surfing.

Problem with OS, Apps, & Network companies?  Double marginalization hit.
Relationship to goal of terminating illegal monopoly?  Not clear that any monopoly has been removed by this division – just three monopolies.

Causal proportionality: Evidence on causation needs to be proportionate to the remedy 

Because no causal evidence—that MicroS would not still have a monopoly without these anticompetitive practices—injunctive response
Current CD 

Injunctive Nature 

Bars past anticompetitive practices

Frees OEMs and ISPs to facilitate competition 

Disclosure obligations 

Issues 

Scope: M still controls defintion of OS within CD

Lots of protection at OEM level –if competition at this level is meaningful then this agreement should facilitate it

MicroS can’t punish/retalitate if they offer other browsers

Licensing must be uniform 

Lots will turn on interpretation—judge has empowered herself on a sua sponte basis to review

Mandatory Porting

Schopterian Competition: competing for who gets the monopoly 
If what M did distorted the unique moment that the internet presented, can this remedy restore the competitive moment?

Remaining states (and Picker) propose that MS be required to sell a version without any integrated middleware.  (pricing necessarily less than “full” version?)

Antitrust and the Boundaries of Regulation
Telco Act History

Antitrust Actions against AT&T

First Suit: Filed in 1913, resulted in 1914 consent decree known as the Kingsbury Commitment

Second Suit: Filed Jan. 14, 1949, resulted in 1956 consent decree known as the Final Judgment

(29) Third Suit: Filed Nov. 20, 1974, resulted in 1982 in Modified Final Judgment and break-up of AT&T

(30) Decree Provisions

(a) Separate AT&T from seven regional Bell operating companies

(b) Required RBOCs to implement equal interconnection regime for long distance carriers

(c) Quarantined RBOCS: no entry into long distance or other services

(d) 1956 Decree restrictions limited

1996 Telco Act 

Passed February 8, 1996; Kills off the Modified Final Judgment

Basic Idea

Instant competition by reducing entry barriers

Limited, targeted entry while offering full-slate of services

(31) Basic Elements

(a) Entities

(i) Telecommunications carrier (151(44))

(ii) Local exchange carriers (LECs) (151(25))

(iii) Incumbent local exchange carriers (ILECs) (251(h))

(iv) Inputs and Outputs

1. Output: Telecommunications service (151(46))

2. Input: Network elements (151(29))

Access Approaches

Interconnection (251(a)(1), 251(c)(2))

Resale (251(b)(1), 251(c)(4))

Unbundling (251(c)(3))

(32) Telco Act Structure: Pricing

(a) Negotiation, with reserve points.

(b) Interconnection and Network Elements (252(d)(1))

(i) Cost (without reference to a rate of return or other rate-based proceeding), plus reasonable profit.

(ii) Rule 505 implements TELRIC (total element long-run incremental cost)

(c) Wholesale Purchase Prices (252(d)(3))

(i) Retail rates minus avoidable retail costs (see Rules 607 and 609)

Intersecting Antitrust and the 1996 Telco Act 

Three Issues: 1) Substantive Law; 2) Standing; 3) Remedies

Savings Clauses

Sec. 601(b)(1) of the 1996 Act: “Nothing in this Act or the amendments made by this Act shall be construed to modify, impair, or supersede the applicability of any of the antitrust laws.”

Sec. 601(c)(1) of the 1996 Act:“[T]his Act and the amendments made by this Act shall not be construed to modify, impair, or supersede Federal, State, or local law unless expressly so provided in such Act or amendments.”

Substantive Law Issues

Meshing Access Obligations

Telco Act Duties vs. Antitrust Access Obligations

Related Market Controls

Telco Act Duties v. Monopoly Leveraging

Antitrust Access Obligations

Essential Facilities Doctrine (Terminal Railroad): Sets forth circumstances under which firm must give access to its facilities

Aspen Skiing and Refusals to Deal: Seemingly independent mandatory cooperation duty

→ Are these consistent with 1996 Act?

Goldwasser: Does a breach of an access duty under the 1996 Act, standing alone, give rise to an antitrust claim?

No: antitrust has limited access obligations, in contrast, 1996 Act has very broad duties; would allow Ps to bypass difficult evidentiary showing of antitrust laws if could make out prima facie by showing Telco violation.

First-Stage Remedies

AT&T Complaint

Consent decree

Bell Atlantic—NYNEX successor—agrees to fix problems

Pay $3 million to US and $10 million to AT&T

Trinko: Interconnection agreement between NYNEX and AT&T; Set out dispute resolution procedures as “exclusive remedy for all disputes between NYNEX and AT&T arising out of this Agreement or its breach” 

Issue: If plaintiff alleges that same act violates both 1996 Act and antitrust law: does the 1996 Act bar the antitrust action?
(33) Implicit Immunity and Preemption: “Plain Repugnancy” Standard
(a) Not assume implicit repeal of antitrust law absent plain repugnancy

(34) Related Market Controls 

(a) Monopoly Leveraging Claim: Market power in one market used to gain competitive advantage in second market causing injury in second market

(b) Claim Here: BA with monopoly power in wholesale market causing injury in retail telco market→ Is allowing this claim consistent with the 1996 Act?

(35) Allocating Standing

(a) Goals: Deter violations? Identify violations? Compensation to those harmed? How apply here?

(36) Remedies
(a) Possible Remedies: Damages, compensatory or punitive; antitrust treble damages

(b) Injunctions

(c) How should possible remedies for antitrust violations influence whether antitrust is preempted by the 1996 Act?

International

Extraterritorial Application of US Law

Background presumption against extraterritorial application of US law

Hartford Fire pays little attention to that in applying US law to UK activity

Standard test looks to actions that were “meant to produce and did in fact produce some substantial effect” in the US

Scalia Dissent – Two Canons of Statutory construction:

ARAMCO

“[w]e assume that Congress legislates against the backdrop of the presumption against extraterritoriality. Therefore, unless there is the affirmative intention of the Congress clearly expressed, we must presume it is primarily concerned with domestic conditions.”.

The Charming Betsy

“An act of congress ought never to be construed to violate the law of nations if any other possible construction remains.”.

FTAIA

15 U.S.C. § 6a - Sections 1 to 7 of this title shall not apply to conduct involving trade or commerce (other than import trade or import commerce) with foreign nations unless—

such conduct has a direct, substantial, and reasonably foreseeable effect—

on trade or commerce which is not trade or commerce with foreign nations, or on import trade or import commerce with foreign nations; or

on export trade or export commerce with foreign nations, of a person engaged in such trade or commerce in the United States; and

such effect gives rise to a claim under the provisions of sections 1 to 7 of this title, other than this section.

If sections 1 to 7 of this title apply to such conduct only because of the operation of paragraph (1)(B), then sections 1 to 7 of this title shall apply to such conduct only for injury to export business in the United States

Core is protection of US exporters, according to congressional finding:

“It is the purpose of this Act to increase United States exports of products and services by encouraging more efficient provision of export trade services to United States producers and suppliers, in particular by … modifying the application of the antitrust laws to certain export trade
.”

Language is broader and legislative history suggests some exclusion of outsider to outsider transactions

Den Norske struggles though with actual language; isn’t the dissent right?

FTAIA §6a(2) “such effect gives rise to a claim under the provisions of sections 1 to 7 of this title, other than this section.”

Statoil claim itself doesn’t seem to satisfy this requirement, but they say gives rise to “a claim” is not the same as “its claim” – since there is some claim (although not theirs), they’re not barred by §6(a)(2)

Higginbotham (dissent) says that 6(a)(1)(A) ensure that there is a U.S. antitrust injury, and wouldn’t we get better enforcement/deterrence if other parties could enforce it?

Does majority opinion lead to a catch-22 where Statoil can’t sue under §6(a)(2), but the U.S. consumers can’t sue under Hanover Shoe/Illinois Brick?  Can say that we should create an exception to the HS/IB rule to avoid this conundrum?  Not really necessary if Statoil can sue in Norway – but if damages are less there, maybe not double recovery by allowing suits in the U.S. as well.

GE – Honeywell

Law Simple

(37) Think of merger regs as part of license to do business in jurisdition

(38) Comply with all 60 merger regimes? Yup, if you want to do business there

(39) Politics as brake to control EU

Economics Hard

(40) Bundling econ still developing, so no clear implications

(41) Financial strength rationale seems unlimited

(42) No natural match to harm to consumers
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