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by

Susette Schuster, LL.M 95 (Harvard)

Richterin am Verwaltungsgericht Köln, seconded to the Ministry of Justice, Düsseldorf

This report is based on a mission by the expert from February 20th to 24 th to Bulgaria. The expert was accompanied in all meetings by Ms Milena Damianova from the Delegation of the European Commission in Sofia as well as from Lubomira Dimitrova from the Bulgarian Ministry of Justice.

The expert was a resident twinning advisor for the PHARE twinning BG02/IB/JH/03 “Improvement of administrative law in view of the fight against corruption” in Bulgaria until July 2005. During this time she learnt some Bulgarian in order to be able o understand the laws in the original. She was also a participant at two peer reviews in Romania in the field Justice and Home Affairs.

The expert would like to thank those who organized the expert mission. In comparison to the last peer review the Bulgarian side was very well prepared; all materials were available in English and additional material was speedily delivered.

A. Recommendations

1. To the European Commission

· The Commission should urgently schedule a peer review in the field of criminal procedures and criminal investigation.  To the expert the implementation and the application of the new Criminal Procedure Act as well as the transformation of the investigators to either prosecutors or police investigators need a thorough review with respect to at least enforcing the safeguard clause in the field aof criminal co-operation. Especially the functioning of the  promised monitoring system of the implementation of the Criminal Proceedings Code in the Strategy for Reform of the Bulgarian Judicial System 2006-2007 should be checked. 

· Taking into consideration the weakness of the current civil procedure system and the necessary time to fully adopt to the new, still not even completely drafted civil procedure code, the Commission should seriously consider enforcing -at least- the safeguard clause (Accession Protocol art. 38 to the act of Accession of Bulgaria) regarding the mutual acknowledgement of judgments in civil and commercial cases. Taking into consideration the amount of tasks Bulgaria has committed itself  to in the field of legal co-operation (see page 2 of the Strategy for Reform of the Bulgarian Judicial System for the period 2006-2007) the experts doubts that these wide ranging tasks can be properly done and operational until the end of 2006. 
Enforcing this safeguard clause would enable further monitoring by the European Commission of the state of the judicial reform. 
Further reasons for triggering the clause are:

· the divergent jurisdiction 

· the scale of distrust of the Bulgarian population against their own judicial system (if the own citizens do distrust so viverantly, why should the member states trust?)

· the chaotic Reform of the Judicial System (see Amendments of the Constitution) 

· the relatively low technical quality of law drafts 

· the open nepotism demonstrated when direct appointments of judges are concerned is a clear sign of low professional standards of high ranking magistrates
 


· After the peer review in criminal justice the European Commission should consider the safeguard clause for the field of criminal co-operation as well.
 

2. to the Bulgarian Ministry of Justice

· do not amend the present art. 129, 130 of the Constitution


B. Summary of the report 


There are no tangible improvements to report since the last peer review. 
The proposed amendments of the constitution - in particular Art. 130 paragraph 6- are worrisome and display a state of confusion regarding the strategy of the judicial reform. 

In the field of implementation of recently enacted laws (here: Legal/State Aid, Probation and the private bailiff system) there was some progress in institution building and secondary legislation, but all in all the laws are still not sufficiently operationable. At the same time these laws are in force, meaning in practical terms that they are not operationable at all. 


Some proposed legal amendments, especially those concerning the Judicial System Act (appointment of judges) point to the right direction, but they have not passed Parliament yet, therefore there could be last minute changes, which might deteriorate the whole amendment.  The Administrative Procedure Act would still need some amendments, since the last peer review nothing on the substance has happened. Therefore it is likely that it will pass the second reading unchanged, which will lead to an enactment of a technically badly drafted law.

There is some lack of information in the field of the Civil Procedure Act. The expert received only a concept paper, however, she was told that the draft act was just one week before completion.    

C.  Details 

1. Amendments of the Constitution

The proposal (state of the draft 2nd reading March 2nd 2006) for the 3rd amendment of the Constitution contains the following changes: 

· Amendment to  art. 70, which expands the grounds of criminal liability of deputies to the national assembly

· A new article 91 a shall be created.  The ombudsman will thereby be established as an institution provided for in the Constitution.

· Amendment of article 84 so that the National Assembly shall hear annual reports of the chairpersons of the two highest courts (court of cassation and supreme administrative court) 

· Amendment to art. 127 : the role of the prosecution is defined regarding investigation

· Amendment to art. 128: the investigating bodies shall carry out investigations according to a law.

· Amendment to art. 129 which concerns the dismissal of the chairpersons of the above mentioned courts. 

· Amendment to art. 130: a paragraph 6 is inserted, which gives to the Minister of Justice more powers over the judiciary

The expert finds some of these amendments very worrisome. These concerns stem from the content as well as the way the amendments were drafted and brought into Parliament. These views are shared by the representatives of NGO’s (Helsinki Committee) and correspond to a weekly newspaper article of the respected KAPITAL from 7th February 2006. 

The resident twinning advisor of the project “Improvement of the Magistrates’ Legal Status and Strengthening the Capacity of the Supreme Judicial Council”, Judge Manuel Mazuelos Fernandez-Figueroa, has written an excellent comprehensive report on the effects of the changes of the constitution which was endorsed by the Supreme Judicial Council on the 2nd February 2006. 

This report is even more critical than the following comments by the expert
.     

a. content

Of these amendments the expert will comment only the last five. The first two fall out of the scope of the judiciary of the peer review. 

· Art. 84 and art 129: Parliament should neither hear annual reports of the presidents of the 2 courts: this creates a misbalance between the Presidents, the Supreme Judicial Council and the Minister of Justice, nor should Parliament be responsible for dismissing these judges. 
If Parliament wants to get knowledge of the state of affairs of the justice system (which is a reasonable wish) then the Minister of Justice as part of the executive should have to answer and report! It might be possible that the members of the Supreme Judicial Council must be  consulted first as it is at present regulated in art. 27 of the Judicial System Act. 
The disadvantage of this proposal is that it singles out the presidents of the courts from the judiciary and moulds them even more into political figures. Even at present the appointments are semi-political and not at all based on professional merits; the president of the Supreme Administrative Court was never an administrative judge before he came into office, instead he was the chairman of the group of the ruling parties’ deputies in Parliament.
Basically, the same holds true for the proposed dismissal of these presidents by Parliament (Art. 129). Instead, as some proposals for changes suggest, the Supreme Judicial Council should be the body that should propose the dismissals.    

·  Art. 127: Unfortunately, the role of the prosecution was not limited to investigation in criminal cases. This was suggested by the Supreme Judicial Council and would have been a very sensible suggestion. The actual amendment was necessary due to the changes in the Criminal Procedure Code.

· Art. 128: harmless change

· Art. 130 paragraph 6: This is the most critical and potentially hazardous change.   
The wording is dangerously overbroad (the Minister of Justice exercises control over magistrates ….in respect of the procedure for the solution of cases). The paragraph is in conflict with Art. 117 of the Constitution (separation of powers) and besides the regulation seems unnecessary.  If no fundamental changes are indeed intended, as the expert was told by the Minister of Justice, then such a potentially dangerous provision should not be enacted at all. It is a sign into the wrong direction and can be misused. One might even asks whether such a provision  still conforms with the first of the Copenhagen Criteria 1993 , namely to ensure stability of institutions guaranteeing democracy, the rule of law, human rights and respect towards minorities.
In the Accession Partnership Agreement with Bulgaria 2003 the priority in the field of Justice was identified as follows: drawing a clear divide between the powers of SJC and those of the Ministry of Justice to ensure respect for the independence of the judiciary.  

This amendment clearly points to the opposite direction, namely to the direct influence of the executive over the judiciary. 

What was meant with the amendments could be formulated quite differently:  The Minister of Justice and the Supreme Judicial Council co-operate in – some – management tasks of the judiciary. And then this co-operation needs a precision of who should be responsible for what, who has rights to veto, etc. To the expert it is possible that drafting the budget of the judiciary and the management of the property of the judiciary become shared duties. In some member states (Germany) this is the case. But it is a check and balance practise, not one where the “Minister of Justice controls or promotes judges.” 

b.  The way the amendments were drafted 

To the expert the critical amendments (of  art. 129,130) were extremely hastily drafted, without even a prior policy consultation of the Minister of Justice or the Supreme Judicial Council. These enormous changes took both institutions by surprise, as they were not expected nor discussed in any prior version by the stakeholders. Instead up until mid-December 2005 the Supreme Judicial Council prepared an informal proposal for different changes of the constitution and of ordinary legislation inline with the recommendation resulting from the above mentioned Phare twinning programme. Sensitive amendments like these in Art. 129 and 130 need a broad prior public discussion. The amendments are the more puzzling as some of the key problems (political control over the Prosecutor General) which were publicly and politically debated for a rather long time were not sufficiently addressed; instead some other changes were drafted without any practical need (duty to report before Parliament of the President of the Supreme Administrative Court and the President of the Supreme Court of Cassation).  

To the expert the way these crucial and extremely sensitive amendments were drafted is a clear sign of the lack of structure and vision in implementing a legal reform strategy and additionally the complete lack of understanding of the meaning of basic principles shared by the EU member states e.g. the rule of law and the independence of the judiciary. 

c. The constitutional amendments in the framework of the Strategy on the Reform of Judiciary

The expert comes to the harsh conclusion above when taking the Strategy on the Reform of the Judiciary from October 2003 onwards with the latest period 2006-2007 into account. The latest programme was adopted by the Supreme Judicial Council on 11th January and by the Council of Ministers on February 2nd 2006.

The critical constitutional amendments (art. 129, 139) do not harmonize with the above mentioned programme for the implementation of the Strategy. At no point of the programme such a fundamental change of  management of the judiciary was envisaged. Instead, the programme speaks of “consolidation” of the capacity of the Supreme Judicial Council for governance of the judicial system and, “improvement” of the administrative operations of the judiciary. 

Obviously, the drafters of the constitutional amendments were not aware of the strategy paper at all and of the commitments and reform goals the Bulgarian Ministry of Justice has made to the European Commission. 

This raises doubts how serious the programme on Strategy for Reform is taken by the Bulgarian Government itself. It might just be a paper in order to please the Europeans. 

2. Amendment of the Judicial System Act 

At present, a draft on amendments of the Judicial System Act is in Parliament, but will be voted on only after the changes of the constitution come into force. It is likely therefore that the draft bill will undergo changes. The content of the draft corresponds to what is the reported towards the European Commission in the questionnaire. For the expert the most important proposition is to introduce the principle of competition at the initial appointment to the bodies of the judiciary. This includes the appointment to permanent positions and not only to the position of young judges or young prosecutors
. 

The legislative proposals by the already mentioned Phare Twinning Project “Improvement of the Magistrates’ Legal Status and Strengthening the Capacity of the Supreme Judicial Council” were more far reaching then the present draft and were also addressing the problem of the presently very strong position of the court presidents in regard of handing in proposals for promoting, attestation or asking for disciplinary proceedings of individual judges. As the expert wrote in her earlier reports, the power of court presidents for the career of the individual judges cannot be overestimated. Besides, without the co-operation of the court presidents it seems almost impossible that disciplinary proceedings can be instituted against a magistrate, taking into account that the disciplinary/anti-corruption commission of the Supreme Judicial Council still has no investigative power.  

Again, this is not a minor problem. Organizing the judiciary not so hierarchically would be an enormous step forward to making the magistrates more accountable for their decisions and potential misdemeanours in office.  

One other point raised and addressed by the Phare Twinning was to introduce a competency of the Supreme Judicial Council in Art. 27 SJA of “adopting regulations about the magistrates legal status”. The aim of such a competence would be to adopt detailed Council regulations on Disciplinary liability of magistrates as well as their legal status which includes technical regulation on the internal independence. To the expert the recommendations of the Phare Twinning project are extremely high quality  suggestions.  

All in all, although this draft contains deficiencies and discrepancies it will be an improvement to the current situation in the field of appointment of judges. 

However, the expert was told that after the current draft becomes effective, then a commission will be installed to revise the whole Judicial System Act again. This information is supported by the Strategy for Reform 2006-2007, which mysteriously runs: “Adoption of a Judicial System Amendment and Supplement Act and elaborations of a new Judicial System Act”.  The expert did not get an explanation why this is necessary and what the policy aims behind the completely new law will be. She strongly advises against such a fundamental review of a just amended law. 

Therefore, it is at this moment quite unpredictable what will be the state of affairs of the Judicial System Act at the end of 2006. This is worrying as the law is of such fundamental importance to the functioning of the judicial system.  

3. Implementation of recently adopted laws
The over all impression in the field of implementation of recently adopted laws is that those, that fall under the terms of references of the expert (Legal aid, private enforcement agents (bailiffs),  Probation) are not fully  applicable yet. This regards secondary legislation as well as institution building. 

In general, the Bulgarian legislator focuses on institution building, but not so much on the substance of the primary law. Again this will be the case with the draft law on the commercial register which is designated to move from the district courts to an administrative agency. The expert does not see why creating such an new agency will improve by itself the administration of the registry which is presently conceived to suffer  from corruption. 

a. Law on Legal Aid  (State Gazette No. 79 from 4.10.2005 )

This law is in force since January 2006, but at the moment of the peer review not yet applicable, though the necessary secondary legislation entered into force from January 2006.  The director and a vice-director of the new agency (National Legal Aid Bureau) have been just appointed. The rest of the staff positions was in the process of being filled in via interviews at the time of the peer review. Just before the peer review the institution got an account at the National Bank and the budget earmarked for legal aid was transferred to this account.  The budget amounts so far to 3,5 mill Leva for legal aid and about the same for the establishment of the institution. This seems to be inadequate. NGO’s assess that at least 6,8 Mill Leva are necessary to cover at least the costs of legal aid in criminal cases. The deputy minister explained that further 3 Mill. Leva will be supplemented in the middle of the year. The confusion about the needed amount of money for legal aid is due to the lack of sound statistics even in criminal cases. 

Initially the amount for legal aid was somehow forgotten in the budget of the MoJ for 2006  (most likely as the institution was about to be founded) and the Ministry of Finance was unaware about such a law reform at all. A member of the working group told the expert that nobody of the group was aware or thought it possible that the law would be enacted in 2006, all were convinced that it the earliest possible time would have been 2007.

As there was no working institution at the beginning of the year (only on paper), obligatory defence lawyers had to work on credit. Whereas the expert was told in Sofia that this caused some problems in appointing obligatory defence lawyers, as the lawyers are unwilling to take cases without the payment being secured, the situation  in Plovdiv seems to be easier. 

So at the time of the peer review it is impossible to give an evaluation of what effect the law will have once it can be applied. Until the end of February 2006 the bureau has not received a single claim for payment. The critical note on this law in the last peer review report of the expert holds still true: Bulgaria received excellent advice and recommendations by the Austrian twinning partners, PHARE twinning project BG/2002/IB/JH/01 A BG 0203.01 Component 1: Improvement of Access to Justice, but most of the recommendations were not followed and did not materialized in the law. The law on Legal Aid is mainly concerned with the institutional establishment  of the National Legal Aid Bureau, its members and their remuneration (Art. 15 of the draft). The law often delegates  the substantive matter regulations to other organs, e.g. Art. 19. It would have been preferable to have as detailed regulations as possible in the draft law itself, for example on criteria for selection and dismissal of attorneys or on the system of legal aid in criminal, civil and administrative cases. The same holds true for chapter 7, where the important question of payment of legal aid to the attorney is again delegated to secondary legislation of the National Legal Aid Bureau. In the expert’s opinion  chapter 3 on type and scope of legal aid gives only a rather limited access to consultation prior to court proceedings or to negotiations for a mutual settlement, Art. 21, Art 22.

In the draft there are no specific rules on how to draft the budget for legal aid. Art. 19 just delegates the budget drafting again to the National Legal Aid Bureau. It is more than unfortunate that the party who applies for legal aid has still no influence on who will be the appointed attorney, as the attorney is chosen out of a list by the state agency. 

Furthermore, the experts doubts that there already exists a practise on how legal aid will be distributed in civil and administrative cases. So far the phrase: legal aid is granted in case the party is poor and if it is in “the interest of the law” remains vague. The expert is not aware that there exists a clarification what criteria are necessary that legal aid is considered “in the interest” of the law. 
Recommendation: 

The administration of Legal Aid should be further monitored as at the time present the institution is not working, but just established. A visit to the National Bureau itself would be necessary for assessment. 

For the expert the story of drafting an implementing the Law on Legal Aid is typical and not the exception. One could hardly invent a more ineffective way of reforming the legal aid system. This is the more disappointing as the twinning the Bulgarians received made very sound suggestions.  

b. Law on Private Enforcement Agents (State Journal Nr. 43 20 May 2005, valid from 01.09.2005)

The aim of the law is to speed up the enforcement of judgements, which are perceived as too slow and too complicated for the creditor. This law is by nature closely linked with the reform of the Civil procedure code. Unfortunately, the reform of the civil procedure code as regards to execution is not yet finished.

The statute introduces the previously unknown institute of private enforcement agents, who will work in competition with state bailiffs. However, state and private bailiffs will charge the same fees, private bailiffs, however, have the right according to Art. 78 para 2 Law on Private Enforcement Agents to “agree” with the client to higher fees. 

The number of private enforcement agents is legally fixed. According to art. 8 LPEA (Law on private enforcement agents) one position is available for each 30.000 inhabitants. This will account for roughly 250 private enforcement agents nationwide. 

For a transition period present bailiffs could choose whether to become private enforcement agents or to remain state bailiffs. Those state bailiffs positions who have become vacant will not be refilled if a sufficient number of private bailiffs work in the area.  This will raise a problem of “access to justice” if advance payments become common practise for private bailiffs (see below). 

In the future vacant positions for private bailiffs will be filled in by a competition, Art. 9. The first has to be scheduled until June 2006, see § 4 transitory provisions. The law unfortunately neither prescribes in detail what shall be the content of the competition nor the procedure, this was delegated to secondary legislation of  the MoJ, Art. 10. The regulation on terms and procedures of the competition seems fine.

The law is still not yet operational at the moment.  The chamber of private enforcement agents has meanwhile been established. Secondary legislation acts, among them the regulation concerning the competitions, the tariffs, the conditions and the order on how the official archives at each private enforcement agent  is to be led, have just been enacted at the time of the peer review.  

So at the time being no evaluation of the status quo can be given. One has to add, that all deadlines which were announced to the expert in the September  peer review and which are laid down in the law were met. 

In her meeting with the Deputy Minister of Justice some details of the law have been discussed: the problem of the advance fees and the disciplinary provisions to protect the private bailiffs from becoming too close to organized crime or racketeering groups.  

Advance fees: 

According to Art. 80 Law on Private Enforcement Agents these bailiff can asks for advance payments, unfortunately there is no limit to the advance. It can be up to 100% of the fees, and in the case of “voluntarily negotiated” higher compensation (see Art. 78 para 3 ) even higher.

This raises serious concerns in the field of access to justice for the poor. 

Recommendation:  

 Put a limitation on the height of the negotiable fees at least for natural persons. 

Ensuring the independence of private bailiffs from organised crime: 

More important seems to the expert that the monitoring of the activities of the private enforcement agents seems to her not to be sufficiently clearly regulated. According to the expert a regulation on disciplinary investigation is missing. 
Who will investigate, if a not obviously ill-founded rumour of mismanagement, bribery, links with organized crime is raised against a private enforcement officer?  There is the administrative control over the activities of the private investigators via the inspectorate of the MoJ, art. 75. It is unclear to the expert, whether the inspectorate has to investigate in that case. Besides, will there be a regulation for the inspectors what and when and how to monitor?  Finally, the chamber as a body of self-rule should have a disciplinary investigation or complaints committee, with at least some investigation power in order to react on reasoned complaints by the public. 

To the expert too little effort has been spent on trying to keep the business of private bailiffs out of the hands of organized crime. In the end after a 40 min discussion even the deputy minister of justice, Ms Sabrie Sapundjieva, agreed that there is indeed a danger of private bailiffs becoming organized racketing.  

c.    Establishment of a Probation System 

The probation system was just introduced as a “new” or alternative form of punishment in the Bulgarian Criminal Code (amendment of September 2002). The coming into force of these provisions was postponed, as the necessary infrastructure had to be established. With amendments 89/2004 of the criminal code (State Journal Nr. 103/2004) probation came into effect in January 1rst 2005.

So far (February 2006) 4104 sentences of probation have been pronounced. Per annum 21000 persons received a criminal sentence (fine, imprisonment, probation). Probation can be pronounced for all kinds of crimes, if the sentence is under 3 years imprisonment and it is also possible after an early release of term, Art. 70 Penal Procedure Code.

Legal probation measures are: daily registration, regular meetings with probation officer, limitation on the freedom of movement, ban on visiting certain facilities, involvement in public programmes, community service.

There seems to be a potentially serious deficiency in the current construction of the probation regulation. Probation can only be suspended, if a new criminal offence was committed, but not if the convicted person violates even repeatedly the probation orders. This is a possible loophole for convicted persons not to follow probation orders at all.

At the time of the peer review the service was recruiting probation officers. So far 332 officers have been appointed. At the end of the year the number of probation officers shall reach 500. 127 offices are operational nationwide, but not all are renovated. Usually they are located at the police. In Sofia there exist 2 offices with 58 probation offices. Until the end of 2007 the service is scheduled to be fully operational.

The appointment is done with a competition according to criteria of age, education, physical fitness, psychological stability. The criteria are supposed to be the same as the ones for penitentiary officers. 

Training of staff, magistrates and police officers (Ministry of Interior) is ongoing. 

Recommendation:

· collect data on pronouncing of probation sentences. It should be monitored whether those convicted for crimes connected with organized crimes are treated more favourable than “common” criminals in regard to receiving probation.

d. Law on the Forfeiture of Criminal Assets to the Exchequer (Law Petkanov)

This law is in force since September 2005. It’s aim is to identify criminal assets, meaning assets gained with means from illegal act and to open forfeiture proceedings following –in general- a criminal concivtion. The Criminal Assts Identification Bodies –again a new state agency- are currently in the phase of establishment itself. So far 6 bodies have been established.  Until the end of 2006 293 positions shall be filled in. 

Art. 3 para 2 point 3 of the law is under constitutional review by a motion handed in by the former Prosecutor General. This provision allows to pursue the forfeiture procedure even in case the criminal proceedings were stayed on grounds of Art. 22 of the Penal Procedure Act.

The first report on the work of these committees is due in March.

So far the co-operation with the courts on data transfer on criminal cases seem to be the greatest problem encountered. The commissions have developed a comprehensive template on how a forfeiture act should look like.  

To the expert this law has the potential of becoming a useful means in the fight against organized crime. However, the further developments as well as the constitutional court decision and the application of the law should be monitored by an organized crime expert. It is much to early to give an assessment.

Recommendation:  

· further monitoring of the implementation and application

4. State of affairs of Law drafts

a. Civil procedure Code

The expert is hopeful that the currently drafted code will be indeed an improvement. This code is worked out with the support of an Austrian twinning project. Seen from the outside, all the methodological steps taken so far were extremely sensible as is the main focus of the reform. This evaluation was supported by the President of the civil division in the Plovdiv District Court, who was a member of the team doing the status quo analysis. One of the focuses of the reform is to introduce effective means of preclusion, so that parties are more or less forced to hand in all the evidence in the first instance.  The limitation of the possibilities of cassation appeal is another very important step of the reform. 

Notorious problems with summons and notices will be addressed. 

The injunction proceedings as well as the introduction of the payment order (dt. Mahnverfahren; bg заповедно производство) will be included in the draft. 

So judging only from the concept paper (the expert has not seen the draft)  it looks fine, but reliable evaluation can only be given from the draft as there might be discrepancies between the concept papers, the recommendations and the actual draft handed in to Parliament. This was at least the case with the law on state aid.   
b.  Law reform on enforcement of judgements (Part 5 GPK) as part of  the law reform concerning the Civil Procedure Code

As with the last peer review, the expert has not received any particular information on this reform and therefore cannot report anything, but stress the importance of this topic.  

Again one should mention that it is unfortunate that the law on private bailiffs came into force before the reform law on enforcement of judgements was neither in force nor drafted. 

c. Administrative Procedure Code

The APK was again introduced in the 40th National Assembly on August 10th, it did pass a first reading. 

The expert was the resident twinning advisor for the Phare twinning project ”Improvement of Administrative law in view of the fight against corruption” BG 02/IB/ JH/03, which assisted the Bulgarian Ministry of Justice in preparing a draft code.

In her opinion the draft law will significantly improve the judicial review of administrative acts and of administrative omissions or deeds, but needs some technical overhauling before becoming effective. Part 1 and Part 3 of the code are of good quality, although the prior Council of Ministers changed Art. 173 of the draft APK in January 2004. The former version of the article explicitely allowed judicial review of administrative acts, where the agency had discretion whether to issue an act or not. Judicial review of discretion is an important topic in administrative law. Until now, there are different and contradictory decisions of the Supreme Administrative Court on this topic. A clearification would be a serious advancement.

The former Art. 173 of APK read:

Judicial Review and Operational Autonomy

Art. 173.
In the event of challenging an administrative act issued in the context of operational autonomy, the court inquires into whether the administrative body was given any operational autonomy, whether the statutory requirements have been met to exercise such autonomy, whether the act is consistent with the purpose of the law, and with the other requirements for the legality of administrative acts.

Съдебен контрол и оперативна самостоятелност

Чл. 173.  При оспорване на административен акт, издаден при оперативна самостоятелност, съдът проверява дали административният орган е разполагал с оперативна самостоятелност, спазени ли са законовите изисквания за упражняването й, съответства ли актът на целта на закона, както и на другите изисквания за законност на административните актове.

The expert’s evaluation of the part regulating the proceedings before administrative agencies (part 2) is less favourable, as the collecting of evidence before an administrative agency seems to be too formal. In her opinion there should be an expert hearing before the legal committee including this topic. The present Law on Administrative Procedure (ZAP) is much less formal: any kind of document is admittable in the procedure before the administrative agency. It is the task of the officer to evaluate the evidence before him/her and make a decision.

Part 5 deals with the execution of judgements and administrative acts. This part should be streamlined in terminology with the reform of the Civil Procedure Code.
Currently, the discussions about the Administrative Procedure Code concentrate on the number of administrative courts.  One of the decisions of the working group drafting the APK was to introduce 12-15 separate regional administrative courts instead of having administrative sections in each of the 29 regional courts. (Sofia has two regional courts, therefore the nationwide number is 29.) The establishment of such a number of “new” courts poses financial difficulties for the Bulgarian budget and might cause hesitation of Parliament in adopting the APK.

The expert would like to stress (again), that the APK would be a valuable improvement of the present situation if it is enacted and the establishment of the new regional administrative courts were postponed some time.

d. Administrative Violation and Sanction Act (ЗAHH)

The expert would like to attend the attention of the Bulgarian Ministry of Justice to a draft Administrative Violation and Sanction Act (ЗAHH). According to the draft, fines shall not be pronounced by agencies anymore, but only by judges of the regional courts. This will inevitably cause a huge additional workload to the regional courts and might lead to a chaos in the whole justice system.

5. Institutional questions

a. Supreme Judicial Council

State of affairs regarding appointment and promotion of judges

Although the draft law amending the Judicial System Act is pending, the appointment of relatives goes on. Fortunately, the public opinion and a growing percentage of judges themselves become weary of this quite openly demonstrated nepotism, as there was an impressive newspaper coverage on the case of a son of a Supreme Judicial Council member who was a year ago not only directly appointed as a regional judge to the Sofia regional court, but in November 2005 in less than the necessary 2 years stage, which is mandatory according to the Judicial System Act, promoted to the Sofia District Court. For him, the legal provision of Art. 127 para 1 JSA was invoked, saying that in exceptional circumstances there may be exceptions from the mandatory stage of 2 years. Needless to underline that there were –potential- other candidates from the level of regional court with even more than the necessary 2 years judicial experience who were willing or even waiting for promotion. But as for the time being the application right for a higher ranking position is not with the judge but with his/her court president , there is nothing what the individual judge can do. Promotions at the moment do not underlie the competition principle.   

Transfer of “young  judge” positions into permanent positions

This transfer of position is still possible. The amendments of the  Judicial System Act will prohibit this practise in order to ensure that the regular way of entering the judicial system is through competition and training at the National Institute of Justice. 

Disciplinary proceeding

There has been a minor number of disciplinary procedures before the disciplinary committee and the panel. To the expert it is problematic that disciplinary proceedings can only be initiated by the president of the court where the judge is working. As some courts are very small and the relations between the judges intense, it is rather unlikely that the president will ask for such measures. 

To the expert the right to initiate sanctions should be extended to the presidents of the superior courts or even appeal panels if on appeal the judges have a suspicion that the decision of the lower court is only explicable by a serious misdemeanour of the sitting judge in that instance.    

b. National Institute of Justice

To the expert this organisation is the best working institution in the whole field of the judiciary. The initial training is well organised, but one has to mention that during the last year when entering the judiciary “the second way” was just or even more common as the regular way through the competition, the first group of persons received no training at all. This is detrimental to the quality of jurisprudence.   

The ongoing training of the NIJ has been increased. A best practise approach has been introduced. 

c. Equipment of courts (Plovdiv and Sofia)

State of the judicial buildings/refurbishments

It has to be mentioned positively that all judicial buildings visited by the expert also during her stay as resident twinning advisor were relatively well-kept taking the long time of under-financing and the general budget restraints into account. The expert has seen the judicial buildings in Sofia, Varna, Plovdiv, Veliko Tarnovo, Pernik, Ruse and she makes comparisons with the local mayors‘ office and the police buildings. The judicial buildings are relatively clean and well accessible in the town centres. The presidents of the courts obviously take their tasks of maintenance of buildings seriously: in Pernik and in Plovdiv the session rooms were renovated first, before the working rooms of staff and judges and were in perfect state for their tasks. 


Computer equipment: 

As with the building maintenance, the computer equipment in the courts is remarkably good. In all courts the expert visited there exists at least a local computer network and every judge has his or her own computer to work on. 

Latest jurisdiction and legislation is distributed through the APIS company via CD into the local network. At present the facilities the administrative staff uses is of lower quality. However, computer based case management is not yet fully operationable nation wide. 

The SJC seems eager to further improve the hardware and software situation in courts. 


6. Court Administration

a. Random distribution of cases

Although there is now for most courts a secondary regulation enacted which at least mentions the random distribution of cases the principle seems not be adhered to in every case and in every court at the moment.

In Art. 26 para 1 of the Regulation of court administration for district, regional, appellative and martial courts of the Minister of Justice from State Journal No. 95 from 26.10 2004, in force since 27 November 2004, it is regulated that the president of the court or a judge named by him/her will set up the case and appoint a judge-rapporteur via the principle of random distribution of cases.

According to para 3 the judge-rapporteur can only be replaced in case of bias or absence and under observation of the principle of random distribution of cases.

In § 1 of the transitional provisions the term “random distribution” is defined as allocation of cases in the order they are set up to an alphabetical  list of judges divided by department and composition of the panel.

There is no equivalent regulation of random distribution of cases in the regulation of the Supreme Administrative Court, compare Art. 72 of the regulation.

For years there has been a discussion in Bulgaria on how the cases should be distributed to the panel and the judge-rapporteur appointed in a way that was objective and not subject to manipulation. The official reason why it takes so long to establish a working system, was that the electronic software for case management was not yet developed. However, random distribution of cases does not depend on a working electronic system. It can be done manually as well.

In the judiciary, especially among the court presidents the understanding for the necessity of a consequent application of “random distribution of cases” is not far developed. This is in some way understandable, as it is even in Western Europe a relatively new principle. Furthermore it seems to be regarded as a natural task of the president to distribute cases according to his/her evaluation of the difficulty of the case and the experience of the judge-rapporteur. However, in a society which is very suspicious about the well-functioning of the court system and distrusts the objectivity of the judiciary in general it is important to be as transparent as possible and to rule out the possibilities of personal influence wherever possible. This is such a possibility which could be easily ruled out.

Bulgaria has bound itself to introduce such a system of random distribution and just has not done it, although it is neither difficult nor expensive to do.

Recommendation:

These topics should be further monitored:

· case administration concerning classified documents

· exceptions to random distribution of cases

b. Statistical data collection - workload of magistrates - duration of cases


The uniform statistical data collection seems to function in regard to case duration and type of cases. There is a lack of data collection regarding legal aid.  

The expert received statistics on the average workload and average duration of cases from the courts in Sofia and in Plovdiv, as well as the nationwide statistics. She also received data from a statistical review made by US Aid. In the statistical average, the cases are decided quickly and the number of cases decided within 3 month after filing of the case in court increased over the last three years to more than half of the incoming cases ! At the same time the absolute number of cases grew as well. 

This means that almost half of the cases have been decided on admissibility (without taking evidence) and not on substance matter. This is a very high number and explains the short duration of the case. For the cases decided with judgements on the substance matter the average case duration is higher, but exact figures  cannot be taken from the statistics.

 To the German expert, used to the comparable slow procedures and long duration  in Germany, there is absolutely no need in Bulgaria to pressure for further speeding up of the average case duration. 

This said, it does not mean that the actual case duration for certain type of cases may be much longer than the average and leave room for improvement. 


Almost the same as for the duration of cases holds true for the average number of pending cases per judge. It lies about  40 to 60 newly created cases per month for each. A little less is solved per month per average judge. But these figures do not take the individual judge into account. Generally, the number of cases at the district level per judge is highest.

Young judges might have even more cases to solve, as for example in the Sofia City Court they have to deal on top of the ordinary cases with the complaints about procedural decisions as well. 

Generally the workload is high and done under enormous time pressure.
Conclusion

The situation of the judiciary is still not satisfactory and may even turn into a dramatic state of disarray, if the changes of the constitution become effective. The judicial stakeholders not only show an obvious lack of vision, but also a lack of technical ability to perform a reform of the judiciary. Unfortunately, this holds true even for small changes or amendments, like the introduction of legal aid in civil and administrative matters.   

The following conclusions from the last peer review report remain valid:  

The judiciary is not organized in a way that effectively safeguards the independence of the judge, who sits and decides law cases. And a will for structural changes in this direction is hardly visible at the top level of the judiciary. The Supreme Judicial Council seems to be fragmented into the different sections (judges, prosecutors, investigators) and unable to a unified position when concerned with structural reform of the judiciary.

The inner organization of the courts is still overwhelmingly hierarchical and focused on the position of court presidents. Structures of self-representations of judges within a court are minimal.

In the field of legislation there seems to be some progress, although the technical quality of the draft laws is sometimes disappointing and will certainly lead to further implementation problems.

Susette Schuster 

� cf. on the amendment of art. 129: The amendment opens the risk of political influences in the status of the most relevant members of the judiciary in Bulgaria and does not comply with the requirements we can draw from the European Charter on the Statute for Judges. All judges must enjoy proper safe-guards relating to their recruitment, incompabilities, conduct outside and the termination of their office. 


cf. on the amendment of art 130: These rules are not accurate, do not follow EU standards on basic principles and may represent an eventual danger for the effectiveness of the judicial independence, the principle of self-governance by the Supreme Judicial Council and the principle of separation of powers. 


� For background information on the present state of affairs, see the peer report of the expert on the 3rd peer review. See also the latest developement on appointments „the second way“ below at point 6. 
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