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NOTE:  VERY ROUGH EARLY DRAFT

"[T]he horrible thing about all legal officials, even the best, about all judges, magistrates, barristers, detectives, and policemen, is not that they are wicked (some of them are good), not that they are stupid (several of them are quite intelligent), it is simply that they have got used to it.  Strictly they do not see the prisoner in the dock; all they see is the usual man in the usual place.  They do not see the awful court of judgment; they see only their own workshop." ---G. K. Chesterton, The Twelve Men, an essay in Tremendous Trifles 57-58 (Sheed & Ward, 1955) (originally published in 1909)


Trial judges, like everyone else, sometime rely on their intuition, even when the decisions they face would seem to call for a more careful, deductive approach.  Judges' assignments of damage awards seem affected by irrelevant numbers (Wistrich et al., 2004), they resist using Bayes Rules in assessing fault (Guthrie et al., 2001), and depicting a case as involving losses as opposed to gains affects their assessment of settlement offers.  (Guthrie et al., 2001).  Correctly assessing these problems requires a mathematical orientation, but judges seem unwilling to abandon intuition.  But perhaps judges are better at assessing people than assessing numbers.  Judging a plaintiff's character might be easier than assessing his net worth.

There are several reasons to suppose that judges would perform better at tasks requiring an assessment of people, than numbers.  First, judges, like most lawyers, are unlikely to have much advanced training in deductive logic or mathematics.  Judges, and most lawyers, for that matter, are far more likely to have majored in literature, history, or the social sciences, than math, engineering, or the hard sciences.  Direct research on this issue, in fact, reveals that judges do not share the mindset of mathematically oriented undergraduates.  (Guthrie et al, 2007).  In responding to problems that are mathematically very simple, judges were led astray by their intuition.  Like most adults, they seemed to prefer intuition to mathematics as a means of solving complex problems.


Furthermore, judges, like most people, are more familiar with assessing people than assessing logical or mathematical puzzles.  Determining what those around us are likely to do is a daily task.  By contrast, even for trial judges, assigning probability estimates to the causes of accidents or placing dollar amounts on physical suffering are unusual undertakings.  Assessing people is perhaps a sufficiently more familiar task that judges might resist relying on habits of mind that might lead them astray when working with numbers.  Familiarity with the task might make intuition a more appropriate approach than it is when judges assess numbers.  


Judging human beings is certainly fundamental to the task of being a trial judge.  Assessments of character or desert are essential to assigning blame in a civil trial, to determining the mental state of a criminal actor, in assessing the motives of both lawyers and clients, and to sentencing criminal defendants.  In engaging in these tasks, judges might more easily resist errors than when engaged in some of the other tasks we have described in our previous work.  Even if the human brain is not well-suited to assessing probability, we surely have some talent at judging character.  Whether as judges or in our ordinary lives, judging people is a fundamental task in social life, and has been for all of human history and before.  So perhaps most people are good at it, and maybe judges are even more skilled at assessing character.

For a time, most social psychologists shared the intuition that everyone is a good judge of character.  (Brown, 1986).  Within social psychology, the science of how people assess others' character is called attribution theory.  Developed initially by psychologist Hal Kelly in the late 1960's and early 1970's, attribution theory suggests that people rely on an intuitive, but scientific approach to assessing character.  (Kelley, 1973).  Others' behavior provides the data that people use to support or reject logical conjectures about their character.  Kelly argued that people assess behavior on three dimensions:  distinctiveness, meaning the extent to which the behavior occurs only in particular settings; consistency, meaning the extent to which the person reliably exhibits the behavior; and consensus, meaning the extent to which other people exhibit the same behavior.  These characteristics can logically inform observers as to whether the behavior they observe is the product of some stable, internal trait or due to some aspect of the environment in which the observer acts.

As an example, suppose you see a teenage boy shoplifting a video game at an upscale shopping mall.  If you truly want to assess what this conduct might mean about the boy’s character, you would want to answer a few questions.  Does the boy shoplift in many different settings, or only when he is with certain friends (distinctiveness)?  Does he shoplift often (consistency)?  Do many kids from this neighborhood steal from this store (consensus)?  This kind of information is all essential to making a complete assessment of the behavior and what it might mean about the boy.  Attribution theory suggests that observing the boy once might not be enough to make a judgment, but that you would need more data.  In what other contexts, if any, has the boy engaged in similar behavior?  Knowing the answer to these questions would allow you to act like a rational, deductive scientist in assessing theories about the shoplifter.  Hal Kelley argued that people seek out this kind of information to judge others and use it in a deductive, almost scientific manner.  


Hal Kelley's description of the attribution process might also describe the ideal means of sentencing a criminal defendant.  Appropriate sentencing depends upon an assessment of the character of the defendant.  As a society, we want to punish people who are apt to behave badly in many contexts, rather than who are the unfortunate victims of bad circumstances.  We therefore want sentencing judges to assess whether a defendant's conduct was an unusual act for him, whether he is a chronic wrongdoer, and what kinds of circumstances led to the commission of the crime.  Psychological circumstances of the crime and sociological properties of the neighborhood and the like also properly play a role in deciding a defendant's fate.  Kelly's description of how ordinary individuals assess each other's character may make us optimistic that trial judges might perform the task of judging individual character well.  If ordinary people are careful, thoughtful intuitive scientists, then surely trial judges are even better.  

A set of experiments in the late 1960's and early 1970's supported Kelly's notion of the "intuitive scientist", but social psychologists soon cast doubt on his model.  While attribution theory serves as an important benchmark, and there is little doubt that people actually use the information about distinctiveness, consistency, and consensus, people are not such careful intuitive scientists when judging character.  (Pettigrew, 1979).  Attribution theory quickly faced some severe challenges.  Perhaps most obviously, the widespread evidence that racism and sexism affect how people judge others poses real challenges for the idea that people are neutral scientists who carefully sift data about a quest for the truth about the character of those they meet.  We address the role of racism and sexism in trial judges in other work.  (Rachlinski et al, 2008).  But also, psychologists began to apply the emerging research on heuristics and biases to judgment about people.  (Nisbett & Ross, 1980).

The research on heuristics in judgment and choice naturally stands in direct conflict with the image of the people as careful deductive judges of their fellow human beings.  Attribution theory requires that people carefully weigh the behaviors they observe in a logical, deductive fashion.  If people cannot manage base rate evidence properly in abstract problems involving probability, then how could they manage to do so in the context of assessing other people?  Some psychologists, in fact, have argued that people possess an intuitive moral grammar that helps them judge social behaviors properly, even as they fail to assess structurally identical problems that do not involve people.   (Cosmides & Tooby, 1992).   But psychologists found it easy enough to demonstrate that basic errors in logical judgment translate into social contexts. (Tversky and Kahneman, 1974).

Worse yet for attribution theory, social psychologists developed evidence that people fail at the most fundamental task of attribution theory—determining when behavior is best attributed to a stable trait and when behavior is attributable.  Social psychologist Lee Ross (1977) argued that people are too quick to attribute behavior to stable traits, as opposed to ephemeral characteristics of a situation.  When people see a boy shoplift, they all too quickly write the boy off as a thief.  They too easily dismiss the possibility that the boy is ordinarily a good kid who was bullied, coaxed, cajoled, or threatened to engage in the conduct that they have observed.   Ross provided example after example of studies demonstrating this feature of human judgment.  So much so that he argued that humans fail in a fundamental way at the task that attribution theory has set for us.  They too commonly attribute behavior to stable traits, making what Ross calls the “fundamental attribution error.”

The portrait of human judgment that arises from Ross’ notion of the fundamental attribution error is a harsh one.  Ross replaced the deductive rational social scientist with a foolish moralist; too quick to judge and categorize others.  This concern has led some to question the supposedly widespread nature of the fundamental attribution error.  (Kenrick & Funder, 1988).  And indeed, humanity perhaps merits a more benign assessment.  People’s judgment can change over time and they can sometimes suspend their judgment.  Social life is also filled with mechanisms for smoothing out the sharp edges that misplaced attribution can produce.  To be sure, recognition of these mechanisms cannot resurrect Kelley's portrait of people as intuitive scientists.  But irrelevant or misleading factors might facilitate softer, flexible assessments of character.

The most notable example of mechanisms that soften the harsh judgments people are print to make may be apologies.  Just as people seem quick to categorize, they also seem quite taken with repentance.  A heartfelt apology often converts wrath into sympathy.  An insincere apology or the absence of an apology when one is expected can exacerbate conflict and animosity.  Forms of apologies play such similar roles in so many diverse cultures that many argue that they have deep evolutionary roots in human history.  Most social species have mechanisms for reducing hostility or conflict.  Wolves, for example, bare their throats.  As highly social species, humans possess many such mechanisms, but apologies stand front and center among them.


Apologies work their magic by affecting the attribution process.  (Weiner, 1995)The influence of the fundamental attribution error would normally lead victims of wrongful conduct to attribute the conduct to stable characteristics of the perpetrator.  That is, the wrongful act would lead the victim to conclude that the perpetrator is a bad person in many settings.  The ordinary course of attribution would lead victims to label their tormentors as mean, greedy, violent, or the like.  Without some means of diffusing the tendency to ascribe conduct to stable, internal traits, society would quickly devolve into a harsh and paranoid environment.  Apologies serve precisely this role.  A sincere apology leads the victim to see conduct as ephemeral and unintentional.  People who behave badly can show they are not bad people by apologizing.  Apologies soften the otherwise harsh social attribution process.


The power of an apology to soften the attribution process arises from its emotional influence.  An effective apology makes the recipient feel differently about the apologist.  Anger and ill will can change to sympathy and, even warmth.  The positive emotional state will, in turn, induce the victim to rethink what caused the bad behavior.  


Accounting for apologies, in fact, requires understanding them as emotionally laden because their influence is hard to explain from a rational perspective.  Apologies are often mere words, and could be nothing more than cheap talk.  It would seem that behavior would tell us more about how people are apt to act in the future than any subsequent explanation or apology.  Even though they can be faked, and are mere words, apologies can bring the apologist back into the fold.  They can signaling that the apologist is someone who can be trusted, or at least is more worthy of trust than the bad behavior might otherwise suggest.  A rational, intuitive scientist would reject apologies as too easily given, but the human intuitive scientist often accepts them.  They change the emotional content of an interaction and change attributions.


The emotional content of apologies can be particularly salient in the legal context in which one might think that cynicism dominates.  For example, how can one believe that criminal defendant’s apology to crime victims is heartfelt?  After all, defendants usually only apologize after they have been found guilty—often after vigorously asserting their innocence.  It is hard to see how is it possible to see such an apology as anything more than a calculated attempt to reduce a criminal sentence.  And yet, such apologies are common and effective.  In fact, sentencing guidelines at both the state and federal level explicitly give a defendant reduced sentences for acceptance of responsibility through an apology.  (Bibas & Biersbach, 2004).  What is perhaps more striking, is that not all criminal defendants apologize at this stage.  Commentators have, in fact, argued that only the innocent defendants refuse to apologize.


Furthermore, research on the decisions made by capital juries shows that jurors’ assessments of whether the defendant seemed sorry for the crime is critical to whether the jurors sentence the defendant to death or life in prison.  (Eisenberg et al., 1996).  Remorse is, in fact, more important than the heinousness of the crime that the defendant committed.  Only the jurors’ assessments of the level of danger that the defendant presents is a more significant factor in jurors’ sentencing decisions.  Capital jurors thereby embody the essence of social judgment; they act with great certainty on their judgments of character, but this judgment is softened by apparent remorse, even overcoming disgusts and anger in its influence on the ultimate judgment.

Are trial judges in the courtroom assessing character any different?  We doubt it. Social judgment is such a core part of who we are as people that it is hard to imagine that judges check this humanity at the courtroom door.  The evidence that we have presented on judges thus far also certainly suggests that judge’s decisions seem to follow the basic pattern ordinary people express.  But character attribution might be different, being that it lies at the core mission of the judges in the courtroom.  If they are expert at anything, should they not be experts at sorting those with good and bad character?  


Indeed, the legal system entrust judges above all others with those tasks that demand an assessment of character.  Most notably, judges determine the sentence for criminal defendants. Perhaps no task demands an assessment of character more than this.  Our legal system does not punish people solely for their bad character, but when a defendant has been convicted of committing a criminal act, character makes all of the difference in the world.  A judge who thinks that a shoplifter’s crime is part of a persistent pattern of criminal conduct can and should treat that shoplifter more harshly than a judge who thinks that the crime is only a passing indiscretion.  Judges have the primary authority to sort defendants into the truly bad actors and the merely misguided.  For criminal defendants, from bail to sentencing, judicial assessment of character can determine the course of the rest of their lives.

Even beyond sentencing, judges assess character throughout the system.  Bankruptcy judges, for example, must sort out debtors who are the victim of bad economic circumstances from ones who deliberately or recklessly incurred debts that they knew they could never pay back.  Judges in civil cases must even assess the character of witnesses at time, particularly experts.  Expert witnesses who seem to be merely hired guns willing to use any methodology or approach to support the position of a paying client may not be allowed to testify, while experts who seem to truly believe what they are saying and are relying on solid methods will be able to testify.  

Given that judges have the primary responsibility for assessing character, perhaps they are better at it than the rest of us.  Even if they fail to develop expertise in other settings that would allow them to avoid relying on misleading intuition, perhaps judgment of character is so central, and judges know they are so important, that they become the rational scientist that Hal Kelley described.   Maybe they do not make facile assessments of character, avoid the influence of stereotypes, and are more careful about apologies than others.  

We assess this question in two different studies.  First, we tried to see whether judges commit the fundamental attribution error when attributing fault for a car accident.  Second, we assessed the roles that apologies play in judgment.  Overall, this research presents a portrait of judges that is somewhat different than that of the ordinary social decision maker.  Judges, we believe, are neither Hal Kelly’s careful intuitive scientists, but they are not quite like the rest of us either.

Study 1:  The Fundamental Attribution Error in Judges

Lee Ross’ concept of “fundamental attribution error” (1977) denotes the concern that human beings fail at the most basic of social tasks--that of assessing personality.  Ross argued that people generally fail to appreciate the influence of the social situation on behavior and exaggerate the role of stable traits.  The error seems to arise almost naturally from the inherently social nature of human beings.  When we observe behavior, it is our fellow human being that commands our attention, not the environment that brought him there.  When we see a homeless person panhandling for spare change, we know that some dire circumstances brought him to that fate, but it is the individual and his behavior that stands out.  Consequently, our efforts to understand how the person ended up on the streets will center on the individual, and not the environment that helped produce his fate.

Demonstrating that people attribute responsibility to individual characteristics is easy enough, but demonstrating that doing so is an error is more challenging.  To do so, we took advantage of a quirk in the fundamental attribution error.  Even though we tend to attribute conduct to personality in others, we do not judge ourselves so harshly.  We seem to see the context that acts upon us easily, even in situations in which we cannot identify the same influence on others.  This well-known tendency in social psychology is called the actor-observer effect.  (Kelley, 1973; Malle, 2006).  Even when most observers attribute behavior to the actor, the actors themselves attribute the same behavior to the context.  For the observer, the actor’s conduct is the salient cause of the conduct.  But the actor who engaged in the conduct sees the context that produced the behavior.  Actors are far more aware of the context that caused them to behave as they do, whereas observers can only speculate on these causes.  In effect, we judge ourselves less harshly than we judge others.  In turn, this provides evidence that the attribution process goes astray in the way that Ross described.

To test whether judges commit the fundamental attribution error, we drafted a one-page fact pattern designed to vary judges’ perspective, and assess how these variations affected their attributions of blame.  We presented this scenario, along with four other, unrelated scenarios, to group of 101 trial judges attending the Annual Business Meeting of the Florida Conference of Circuit Judges in San Marco, Florida, on June 22, 2004.  These judges attended a presentation (by us) at this session, entitled "Judicial Decision Making."  As the judges had other options, they represent a selected portion of the judges in attendance at the conference.  All but two of the judges responded to our scenario.

In our hypothetical, we described a late-night car accident on a dark road.  The driver had left for home from a pleasant dinner party with friends at 11:00 pm.  The ride home from the party began through a dark, unlit area with many turns.  The materials stated that the driver had not had any alcohol at the party, but began to feel “a little woozy” on the way home, possibly due to a combination of fatigue and from taking some over-the-counter cold medicine.  The driver called the host for directions on a cell-phone.  While on the phone, an animal darted across the road, causing the driver to lose control of the vehicle and collide with a car that was parked on the shoulder.  Unfortunately, the car was occupied by a driver whose vehicle had stalled.  Although the driver of the parked car had managed to get it mostly off of the road, the materials stated that she had mistakenly turned off the car’s lights while searching for her own cell phone.  She was badly injured as a result of the crash and sued the driver.

The problem thus presents an issue of comparative negligence.  The driver of the moving vehicle is negligent for driving too fast while lost in the dark and seeking directions on a cell phone (albeit with a hands-free unit).  The driver of the parked car is negligent for turning off her own car’s lights, thereby making her an invisible target.  We asked the judges to apportion liability between the driver of the vehicle lost in the dark and the driver of the stalled car.  

To assess the level of divergence between actor and observer, the story varied in perspective.  We actually presented four different versions of the story.  We presented two version of the story written in first-person perspective in which the judges suppose that they were the person driving home late at night, and hence now the defendant at trial.  In one of these two versions, we essentially asked judges to assess how much at fault they were for the accident.  In a second first-person variation, we asked judges to suppose they were the driver, but to assess how much blame another judge would ascribe to them.  We also presented two versions in which the judges were asked to suppose that they were presiding over a civil trial that involved the story.  In one version, the driver (the defendant) was described as a judge and in another as a carpenter.  In all cases, we asked the judges what percentage of fault should be attributed to the driver of the car, for purposes of apportioning liability.
Table 1: Mean Percentage of fault attributed to driver and % attributing 50% or more to the driver by condition (and sample size)
	
	First Person (Judge is driver)
	3rd Person (Judge is presiding)

	Question
	What % of fault belongs to you

(23)
	What % of fault would a presiding judge conclude belongs to you (24)
	What % of fault belongs the driver (a judge)

(26)
	What % of fault belongs the driver (a carpenter) (26)

	Mean
	44.8
	61.9
	51.9
	54.9

	% 50% or higher
	47.8
	95.8
	65.3
	73.1



Table 1 describes the results, which reveal some measure of the actor-observer effect in judges.  Overall, the variations had a marginally significant effect on the judges.  F(3, 95) = 2.45, p = .07.  The first column shows that judges could hardly be said to be wildly defensive, as they attributed about half of the blame for the accident to themselves.  At the same time, however, a comparison of column one with column three shows that judges did not blame themselves as much as their colleagues would have blamed them.  Nearly two-thirds of the judges assigned most of the blame to the driver, whereas slightly fewer than half of the judges thought themselves more at fault.  This difference was also marginally significant.  (p < .10).  


Curiously, judges sensed the influence of the actor-observer effect, and they exaggerated it.  A comparison of columns 1 and 2 shows that judges thought that they would be blamed (by their own colleagues!) much more than was actually the case.  Among the judges assessing the extent of blame that a trial court would attribute to them, nearly all felt that they would receive more than half of the blame for the accident.  The judges felt that they would be held to a higher standard, receiving more blame than they deserved.  As one judge remarked to us after the session, "judges are held to a higher standard."


It turned out that, contrary to this intuition, judges did not hold judges to a higher standard.  The judges did not blame the driver more when the driver was identified as a judge than a carpenter.  If anything, they blamed the carpenter more for the accident than the judges.  

The four groups of judges thus provided the following assessment of this accident:  1) as the driver, I am about half at fault; 2) because I am a judge, as the driver, I will be blamed for most of the accident; 3 & 4) someone who behaved as the driver did is responsible for two-thirds of the blame for the accident, regardless of their job as a judge or carpenter.

The results show the influence of the actor-observer effect on judges.  The difference in perspective was minimal in the study.  The judges did not actually get lost in the woods after a dinner party, of course, where they would truly experience the stress of being lost in the dark while tired.  And yet, simply telling the judges to imagine that they did experience this situation was enough to soften their judgments of the driver’s liability.  In the first person perspective, the judges appreciated how the situation could lead any innocent person to behave as the drive did more than when judging a third person.  This is precisely the cognitive mechanism that produces the fundamental attribution error.  Actors attend to the context that produces the behavior that causes this accident, while observers see the actor as the salient cause of the accident.

The judges are thus not the rational, intuitive scientists Hal Kelly described.  They see a situation differently in the first person than in the third person.  While this might seem harmless in the unusual circumstances that we relied upon, in which a judge is a defendant, the result suggest that judges rely upon the cognitive mechanisms that give rise to the fundamental attribution error.  That is, they fail to appreciate the influence that the situation has on people’s behavior.  Judges, it seems, are not immune from these influences.  They are not the intuitive scientists that can easily sort people who are malevolent characters from people who are unfortunate victims of circumstance.  

The extent of such influence on judges in their more common roles of third-person observer is hard to estimate from our simple study.  But social psychologists have shown the fundamental attribution error to be a robust, significant defect in how people assess others.  Criminal defendants sentenced by people who commit the error are apt to be judged more harshly than perhaps is appropriate.  

Study 2:  The Effect of Apologies on Judges

Judge thus seem to commit the fundamental attribution error, but is this tendency to attribute conduct to personality softened by apologies as it is in ordinary adults?  The contexts of civil and criminal litigation might lead to cynicism that dilutes the power apologies have elsewhere.  Or, as our opening quotation in this paper suggests, judges might simply have grown cynical and jaded from their experiences.  


Research suggests that apologies still work in the hostile social climate surrounding litigation.  In a series of studies Jennifer Robbennolt demonstrated that when apologies offered by defendants can induce plaintiffs to be more willing to accept settlement offers.  (Robbennolt, 2004).  Her research shows that people reject partial apologies, but that full blown acceptance of responsibility, combined with genuine expressions of remorse can reduce the amount a plaintiff will require to accept a settlement.  The fact that this can occur in the context of litigation is remarkable because an apology can function as an admission of liability.  In effect, apologizing might make it more likely that the plaintiff will ultimately succeed at trial, and hence the settlement should increase the size of the settlement that the defendant has to offer.  But the emotional appeal of an apology seems to substitute for some amount of money that the plaintiff would otherwise demand.

The effect of a settlement on the likelihood of success is perhaps the reason that apologies seem to be less effective on attorneys than on ordinary adults.  In a subsequent study, Robbennolt (2008) reports that similar offers of apologies do not have the same effects on lawyers.  The lawyers in her study were simply unaffected by the offer of an apology.  Guthrie and Korobkin (1994) report similar findings on lawyers.  Lawyers, unlike lay person, might clearly understand that an apology will increase the likelihood of success by a plaintiff.  That said, apologies did not have a boomerang effect in these studies--they had no effect.  These papers conclude that any benefit of apologies is offset by the effect apologies have on the likelihood of success at trial.  

To test what effect apologies have on trial judges we conducted three separate studies of apologies.  In the first, we examined the effect of an apology on judges' assessments of appropriate settlement vales using the same group of Florida trial judges who participated in the study of the fundamental attribution error.  In the second, we examined the same question using Federal District Judges and Federal Magistrate Judges who were also attending various education conferences.  In these cases, we conducted educational sessions entitled "Judicial Decision Making", which competed against other sessions at various conferences organized by the Federal Judicial Center.  Finally, we tested the effect of apologies on Bankruptcy Judges' willingness to absolve debtors of their liability to creditors.  This data was also conducted at an educational conference for Bankruptcy Judges organized by the Federal Judicial Center.

In the first study, we presented judges with a scenario involving a lawsuit arising from a backyard barbeque.  The facts indicated that both the plaintiff and defendant were attending the barbeque.  While the plaintiff moved to sit in a lawn chair, the defendant moved the chair out from under her.  Consequently, the plaintiff fell to the ground and suffered serious injuries.  The defendant admitted liability for the accident, but disputed the amount at issue.  The materials instructed the judge to suppose that they were presiding over a settlement conference and that each of the parties had privately asked them what they thought would be a fair settlement.  The materials then asked the judge: " SEQ CHAPTER \h \r 1Based on these facts, what do you think would be a fair settlement of the claim for pain and suffering damages?"

In this study, we manipulated two factors.  First, half of the judges were told that the defendant had intentionally moved the chair as a prank, while the other half were told that the defendant had knocked the chair out of the way as an accident (which was attributable to the defendants' excessive consumption of alcohol).  Second, we varied whether the defendant apologized.  Half of the judges were given no indication that the defendant had apologized.  The other half were told that during the settlement talks, the defendant had asked permission to address the plaintiff during the settlement conference and then offered a full apology that accepted responsibility for causing the injury.

Table 2:  Mean Estimate of Fair Settlement by Condition (in $1000s) and Sample Size SEQ CHAPTER \h \r 1
	
	Negligent
	Intentional
	Total

	No Apology
	184.5 (19)
	302.3
(22)
	247.7 (41)

	Apology
	233.4 (23)
	228.2 (21)
	230.9 (44)

	Total
	211.3  (42)
	266.1 (43)
	239.0 (85)



Table 2 presents our results.  Overall, the fact of an apology seemed to matter little to the judges.  The results suggest, however, that there may have been an interaction effect.  Among judges who read abut a negligent injury, the apology seemed to reduce the average awards.  In contrast, among judges who read about an intentional injury, the apology increased the average award.  In fact, there were no significant main effects of either the nature of the injury or the apology, and the interaction was not significant either.  Because the data are highly positively skewed we also conducted the same analysis on a log-transformation of the awards.  Analysis of the transformed data also showed no significant effects.  

Furthermore, when we look at the overall distribution of awards, we see no real effect of the apology.  The first quartile, median, and third quartile of the distribution of the awards in the "no apology" condition were identical to those of the "apology" condition.  The first quartile, median, and third quartile were 50, 100, and 250, respectively, in both distributions.  Thus, it appears that the apology had no real effect on the judges.

Having found no effect with one scenario on one group of judges, we constructed a second scenario, and presented it to groups of Federal Judges.  In the second apology scenario, the facts indicated that the plaintiff was injured when working with a handsaw manufactured by the defendant, who was a manufacturing firm.  The facts depict a severe injury to the plaintiff, including the loss of some fingers on his dominant hand.  The facts also state that the injury was the clear product of a manufacturing defect, and that the defendant had admitted liability.  As above, the defendant nevertheless contested the amount of damages claimed by the plaintiff.  

The materials also place the judge in the same position as in the first study.  That is, the judge is told that they are presiding over a settlement conference and that the parties have each privately asked them to identify an appropriate settlement amount.  In this scenario, we did not manipulate intent; all judges were told that the injury was the result of a manufacturing defect that the defendant admits is their responsibility.  Half of the judges are told that the CEO of the company was present at the settlement conference, but no mention is made of any apology.  For the other half, the judges are told that the CEO of the company was present at the settlement conference and offered the following apology to the plaintiff:
 SEQ CHAPTER \h \r 1“I am terribly sorry that you were hurt.  On behalf of the company, I want you to know that I accept full responsibility for your injuries.  Our quality control process obviously failed to produce a safe handsaw in this instance.

Table 3:  Mean Estimate of Fair Settlement by Condition (in $1000s) and Sample Size 
	Condition (N)
	Mean
	Q1
	Median
	Q3

	No Apology (64)
	343.4
	100.0
	212.5
	500.0

	Apology (58)
	474.1
	118.7
	300.0
	525.0

	Total (122)
	405.5
	100.0
	250.0
	500.0



As Table 3 shows, if anything the apology increased the judges' assessment of an appropriate award.  This trend is not significant, but it comes close. t(109)=1.50, p = .14.  As above, these data are positively skewed (although less so than above).  The log transformed data, however, do not produce a significant effect either, and show less of a trend.  t(109)=1.20, p = .23.  As the quartile show, there is no strong effect of an apology, but if anything, it shifted the distribution of awards upwards.  

We relied on a different context for our third study--that of bankruptcy.  The problem, labeled “Cancun Vacation,” described a debtor, Jared, as a single 29-year-old who had had debt problems for much of his adult life.  The judges learn that Jared had never held a job paying more than minimum wage, but that he had recently landed a new job.  Unfortunately, this coincided with his annual vacation to Cancun, Mexico, during “spring break.”  Jared’s new employer told him that he could not have time off for the trip, and that if he went, he would be fired.  Jared went to Cancun anyway and spent nearly $2976 with a newly acquired credit card (which carried a $3000 limit) during the trip.  Upon his return, his employer fired him.  Jared remained unemployed for two months afterwards and ultimately filed for bankruptcy after a credit counselor advised him to do so.  Jared sought to have his credit card debt discharged under Chapter 7 of the Bankruptcy Code.  The bank holding the debt opposed the discharge, arguing that the debtor incurred the debt knowing that he could not pay it back, and therefore a discharge would facilitate the commission of a fraud.  

To assess the impact of a debtor’s apology on the judges’ decision making, we randomly assigned the judges to either a “control” group or an “apology” group.  Judges in the control group received the facts described above; judges in the “apology” group received the facts described above as well as the following information:
Jared has taken the unusual step of appearing personally in front of you.  He requested that he be allowed to speak.  He said, “Judge, I am truly sorry for my reckless spending.  I know that what I have done is wrong, but I have no way of repaying this money.  It’ll take everything I can do to pay rent and buy food.

The materials end by asking: “Based solely on the facts above, would you discharge [the debtor’s] credit card debt?”  The judges had six choices: very likely to discharge, likely to discharge, somewhat likely to discharge, somewhat unlikely to discharge, unlikely to discharge, and very unlikely to discharge.  
Table 4:  Percent Choosing Each Option in the Bankruptcy Problem
	
	Very likely
	Likely
	Somewhat likely
	Somewhat unlikely
	Unlikely
	Very unlikely

	No Apology

(n = 54)
	13.0
	5.6
	5.6
	11.1
	24.1
	40.7

	Apology
(n = 57)
	7.0
	8.8
	8.8
	15.8
	26.3
	33.3



The apology had little effect on the judges, as Table 4 reveals.  Scoring these categories on a six-point scale, with 1 being "very likely" and 6 bring "very unlikely" produces and average score of 4.50 in the "no apology" condition and 4.46 in the "apology" condition. An ordered logit analysis showed that the judges who learned of the apology did not make significantly different choices than judges who did not.  z = 0.50, p = .615.  

In sum, across three scenarios, apologies had little effect on judges.  In three different contexts with three different types of judges, we found that apologies produced no benefits for the apologist.  If anything, they seemed to induce judges to be less favorably disposed to the apologist.  This results stands in sharp contrast to the ordinary adults in Robbennolt's study, where apologies had sizeable effects.  


Why did apologies have so little effect on judges in our study?  One possibility is that judges are not, of course, the targets of the apology.  The judges were not injured by a careless prank, destructive handsaw, or reckless credit-card user.  They are merely witnesses to an apology.  Perhaps an apology in a case in which the litigant or lawyer did something to cause the judge some direct hardship would be effective.  More commonly, apologies in criminal cases might be more effective, as judges stand in for society as the representative of the injured parties.  


Alternatively, the apologies might not have been effective because judges, like lawyers in another of Robbennolt's studies, so clearly understood the implications of making an apology for assessing liability.  That is to say the judges, like lawyers, understand that someone who apologizes is also admitting liability and thus, perhaps the amount of damages should increase.  In all three scenarios, we tried to alleviate that concern by stating that the defendant admitted fault and liability and that the only issue was the amount of harm done.  But perhaps the admission still had some bite for the judges, even though it should not.  In other contexts, we have also found that irrelevant information like this can affect judges.  (Wistrich et al, 2004).  And so perhaps this admission undid any of the benefit that the apology might have had for the apologist.

Finally, perhaps judges are just jaded.  Perhaps the constant exposure to criminals, debtors, and lawyers arguing on their behalf makes judges cynical about the world--at least, in their courtrooms.  They see so many people who have done wrong and apologize for it in hopes of improving their outcomes that only the most heartfelt apologies have any emotional sway over them.  Our few studies of reactions to hypothetical scenarios are not really up to the task of winnowing down the explanations to a lack of empathy.  But they do suggest that whatever the reason, apologies do not move judges easily.

Conclusion


The portrait that these two studies paint of judges is not entirely a pretty one.  Judges seem to over-ascribed negative conduct to stable personality traits and blame actors more for their conduct than perhaps is appropriate.  It does not appear that the judiciary has any special abilities or strengths in that regard.  Although we do not have a careful comparison of the degree of this bias in judges relative to the lay population, we at least can see that they make the same mistake as everyone else.  But at the same time, the usual mellowing tonic that apologies provide has no hold on them.  The judges were unmoved by acts of contrition.  


For defendants and others who have done wrong who must appear before a judge, this situation is the worst of both worlds.   They will be judged more harshly than their conduct merits.  And they will not be able to soften judges' judgments using the usual channels available to them.  
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