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CONSUMER PROTECTION 

Why should the buyer beware?
I. Overview


This chapter covers the set of remedies available to a wronged or injured consumer.  First, there is criminal law.  Victims of consumer fraud and similar offenses have always been able to seek state-supported sanctions against wrongdoers.  This venue may provide some ephemeral satisfaction for the victim and may even, at least temporarily, protect society from further harm.  But criminal law does not truly make the victim whole.  As a matter of fact, most of the miscreants convicted of consumer fraud are also judgment proof, i.e., they have no assets from which civil judgments can be satisfied.


The second area of consumer protection is found in tort law and its permutations of intentional tort, negligence tort, and strict liability.  These remedies can and do provide meaningful substance to civil correction of wrongdoing where the defendant is found to have some financial means.  As seen in the prior discussions of these areas, tort law generally and products liability specifically are ripe with controversy and a great deal of uncertainty in today's legal environment.  The major drawback to both the criminal law and tort law methods of consumer protection is that they represent after-the-fact remedies to harm already done.  They are reactive remedies as opposed to proactive forms of prevention of harm.  It has been argued that large civil judgments act as societal signals that are designed to discourage repetition of undesirable behavior.


The third side to our picture is found in contract.  Contract law has the advantage of providing the consumer with the opportunity to anticipate any problems before they befall him or her.  This notion is traditionally found in the doctrine of caveat emptor, which courts of another age used with cavalier abandon.  Both the common law of contracts and its progeny, the Uniform Commercial Code, have come a long way from the days of "Let the buyer beware."  


In spite of all this progress in the areas of crime, torts, and contract, the gap between consumer harm and consumer protection continues to remain unfilled.  Legislators at all levels of government have sought to help fill this void with a number of consumer protection measures.  These measures often incorporate elements from both civil and criminal areas of enforcement.  In addition, these measures can and often do help prevent the many potential harms to the consumer.  Unfortunately, another hallmark of many of these measures is that they are the end product of a trail of harm that had reached a crisis or disastrous level.  Consider how long it took to take certain dangerous prescription drugs or unsafe toys off the market.  Where these laws do provide a measure of safety, some consumer comfort may be found in "at least better late than never."  Protection from harm has come a long way, but there is still no light at the end of the tunnel.

II.  Hypothetical Multi-Issue Essay Question


Mr. and Mrs. Buyer owned a refrigerator that is in bad shape.  They wanted to purchase another one but they are looking for a good deal.  In the Sunday newspaper they noticed that Dime’s Department Store was offering a new 25 cubic foot refrigerator that does everything from keep things cold to “completely revolutionizing the industry.”  The price quoted was less than half of any other comparable machine.  They decided to buy one.


When the buyers arrived at the store on Saturday, they were greeted by John Salesman who explained that even though they had the refrigerators, he would not recommend them because they were really nothing special.  He tried very hard to show the buyers items that were more expensive and, in his words, “more revolutionary.”  The buyers, however, insisted that they be shown the advertised item.  When they inspected the refrigerator, they determined that it was a simple machine with a cold area and a freezer.  In their opinion, it was “completely un-revolutionary.”


The buyers need some help determining what the legal consequences of the store’s actions were and so they ask you to advise them.

III.  Outline

Consumer Protection Laws – federal and state statutes and regulations that promote product safety and prohibit abusive, unfair, and deceptive business practices

Consumer Protection
Caveat Emptor


“Let the buyer beware”


The traditional guideline of sales transactions

Federal Food, Drug, and Cosmetic Act


Administered by the Food and Drug Administration

Provides a basis for the regulation of the testing, manufacture, distribution, and sale of foods, drugs, cosmetics and medicinal products in the US



FDA approval for public sale

       
No adulterated food (unfit)



No false and misleading labeling; certain affirmative disclosures required



Nutritional Labeling and Education Act requires more uniform nutritional 




information ( standard definitions for common terms are available



Regulation of drug testing and sales



Regulation of sales and labeling of cosmetics



Regulation of medicinal devices



Other statutes regulate pesticides, items coming into contact with food, new food




ingredients, color additives, animal drugs and food, biological products,




sanitation at food service establishments and special equipment
Acts That Regulate Product Safety


Consumer Product Safety Act—regulates potentially dangerous consumer products


Fair Packaging and Labeling Act—requires clear labeling


Poison Prevention Packaging Act—requires childproof packaging for household products


Lemon Laws—give consumers new weapons to correct recurring problems in vehicles

Unfair and Deceptive Practices


Prohibited by Section 5 of the Federal Trade Commission Act


Unfair and deceptive practices include:

False and deceptive advertising—material and likely to mislead a reasonable consumer.  Puffing or obvious exaggeration is a defense.

Bait and switch—attracts customer with low cost item and then switches higher

Door-to-door sales—time given to rescind

Unsolicited merchandise—can use or discard

Do-not-call registry – eliminates most unsolicited telephone calls.  Some exemptions.


Federal Consumer-Debtor Protection Acts

Truth in Lending Act—disclosures by creditors. Enforced under Federal Reserve Board’s Regulation Z→ disclosure includes: cash price down payment, trade-in allowance, finance charges, APR, other fees, payment requirements, penalties

Consumer Leasing Act—extends TILA to consumer leases


Fair Credit and Charge Card Disclosure Act—TILA disclosures in tabular form


Equal Credit Opportunity Act—no discrimination in extending credit

Fair Credit Reporting Act—reporting agencies must keep accurate and timely information.  Can be reviewed by consumer with procedures for correction

Fair Debt Collection Practices Act—no abusive practices by debt collector(no harassment, lies, calling at bad hours, calling at work if employer objects, or contacting after written notification to stop

Special Rules for Credit Cards

 Unsolicited cards are effective against the addressee once accepted

 Can withhold payment to credit-card issuer if unknowingly purchased

faulty product

 Limit to $50 liability of cardholder for unauthorized charges from lost or

    
stolen card with proper notification

IV. Objective Questions:

Terms:

1.
The _______________  ________________ _____ _______________ _______________ requires certain uniform nutritional labeling.

2.
With proper procedures, the limit to a cardholder for liability from unauthorized charges is  _______________ .

3.
A type of deceptive advertising that occurs when a seller advertises the availability of a low-cost discounted item but then pressures the buyer into purchasing more expensive merchandise is known as _______________  _______________  _______________.

4.
The act that requires creditors to make certain disclosures to debtors in consumer transactions is called the _______________  _______________  _______________ Act.

5.
An amendment to the TILA that requires disclosure of certain credit terms on credit and charge card solicitations and applications is known as the _______________  _______________  _______________ _______________  _______________ Act of 1988.

6.
A credit card sent to a person without the person having requested it is called a _______________ credit card.

7.
Information about a person’s credit history that can be secured from a credit bureau is found in a ________________  _______________ .

True/False:

1.
____  
Under Section 5 of the Federal Trade Commission Act, actual deception must be proven to 




show deceptive or unfair advertising.

2.
____  
Under the Postal Reorganization Act, a person who receives unsolicited merchandise through 




the mail may use the merchandise without incurring an obligation to pay for it or return it.

3.
____  
The Truth In Lending Act covers all creditors, including those who do not impose a finance 




charge.

4.
____  
Puffing is a defense to deceptive advertising.

5.
____  
A cardholder whose credit card is stolen is liable for all unauthorized charges made on the 




card before the issuer is notified that the card has been stolen.

Multiple Choice:

1.
Collector Carrie buys a bronze sculpture from Exquisite Exclusives Gallery (EEG).  The sculpture costs $5,000, and Carrie cannot purchase it outright.  Therefore, EEG allows Carries to buy the sculpture by paying for the sculpture in two equal payments without a finance charge.  Under the Truth-in-Lending Act, which of the following is correct?


A.
EEG must disclose its annual percentage rate.


B.
EEG must disclose any prepayment penalties.


C.
Both of the above.


D.
None of the above.  EEG is not subject to TILA. 

2.
Deceptive advertising involves:


A.
Material misstatements.


B.
Likely to mislead.


C.
A reasonable customer.


D.
All of the above.

3.
Careless Chris leaves his wallet sitting on a restaurant counter when he leaves to use the telephone.  While he is gone, Slimy Sylvester steals Chris' credit card.  Chris is unaware of the theft when he returns to his seat.  In fact, Chris does not discover his card has been stolen until five days later.  By that time, Sylvester has charged $2,000 on the card.  Chris reports the stolen card as soon as he discovers it.  Which of the following is correct?


A.
Chris is liable for the $2,000 in unauthorized charges.


B.
Chris is not liable for any of the unauthorized charges.


C.
Chris is liable for $50 of the unauthorized charges.


D.
Chris is liable for one half, or $1,000, of the unauthorized charges.

4.
Assume the same facts as in question 3 except that Chris discovers the card missing and reports it immediately. However, Sylvester manages to charge $2,000 on the card anyway.  Which of the following is correct?


A.
Chris is liable for the $2,000 in unauthorized charges.


B.
Chris is not liable for any of the unauthorized charges.


C.
Chris is liable for $50 of the unauthorized charges.


D.
Chris is liable for one half, or $1,000, of the unauthorized charges.

5.
Ripped-Off Rhonda purchased a new microwave from Ample Appliances with her credit card.  However, the microwave is obviously defective, and Rhonda does not want to pay for the microwave until it is repaired or replaced.  Which of the following is correct?


A.
Rhonda can withhold payment to her credit card company until the dispute is resolved.


B.
Rhonda must pay the credit card company and seek a refund from Ample Appliances.


C.
Either of the above.


D.
None of the above.  A consumer has no recourse if a faulty product is purchased on a credit card.

Deceptive Advertising Exercise:

State which of the following, if not accurate, could be deceptive (D), puffing (P), or acceptable (A):

	1. “This car is fast.” 
	

	2. “This car goes 150 MPH” 
	

	3. A commercial showing a famous star wearing clothes they would not normally wear
	

	4. A commercial indicating that a particular medication is a cure for a migraine
	

	5. A car ad which shows a monthly payment rate which is very low but with an asterisk explaining, in a footnote, that this is a lease.
	


V.  Answers to Objective Questions

Terms:

1.
Nutrition Labeling and Education Act.  There are standard definitions for common terms.
2
$50.  Proper procedures include prompt notification.
3.
Bait and switch.  Remedies such as rain checks are designed to offset some of the harmful effects of 
these sorts of practices.

4.
Truth-in-Lending.  As the average price of autos continues to go up, Congress is expected to raise the threshold coverage of this act.  

5.
Fair Credit and Charge Card Disclosure.  This act reflects a trend in the law to make legal documents easier to comprehend by lay people.

6.
Unsolicited.  Few financial institutions do this anymore after having been burned by wrongful users of unsolicited cards.

7.
Credit report.  The debtor is entitled to request and examine these reports.

True/False:

1.
False.  
Under Section 5 of the FTCA, actual deception need not be proven to show deceptive or unfair advertising.

2
True.  
The sender puts him or herself at risk of not being paid if he or she engages in this practice.

3.
False.  
TILA covers many creditors.  However, certain guidelines set which types of creditors are and are not covered.  

4.
True.  
This is obvious exaggeration.

5.
False.  
A cardholder whose credit card is stolen is liable only for $50 on all unauthorized charges made on the card before the issuer is notified that the card has been stolen.  If the cardholder notifies the issuer before the stolen card is used, the cardholder is not liable for any unauthorized charges.  

Multiple Choice:

1.
D.  
Since EEG neither charges Carrie a finance charge nor requires payment in more than four installments, it is not subject to TILA.  A and B are incorrect because they only apply to creditors covered by TILA.

2.
D.  
All three are involved in deceptive advertising.

3.
C.  
Chris is liable for $50 of the $2,000 in charges since he did not notify the credit card issuer before Sylvester made unauthorized charges on the card.  However, Chris is not liable for more than $50.  A is incorrect because the credit card holder is liable for a maximum of $50 in this situation.  B is incorrect because Chris did not contact the credit card issuer before unauthorized charges were made on the card.  D is incorrect for the same reason A is incorrect.

4.
B.  
Since Chris notified the credit card issuer immediately, he is not liable for any of the unauthorized charges. 

5.
A.  
B is incorrect because Rhonda does not have to pay the credit card company.  She may withhold payment until the dispute is settled.  D is incorrect because a consumer does have recourse if a faulty product is purchased on a credit card.

Deceptive Advertising Exercise:

1. P – obvious exaggeration or an opinion, not a fact.

2. D – possibly false advertising.

3. P, D, A – does it materially mislead a reasonable customer?

4. D – possible false advertising.

5. A – not misleading as long as not intentionally hidden.

VI.
Answers to Essay Question

The initial response of the salesmen is bait and switch.  They never really intended to sell the advertised item but would if forced.  As far as the statement about being revolutionary, this is a term indicating a type of opinion or puffing.  If it is attempted to mean something specifically that was not accurate then it would be false/deceptive advertising.  This is probably not the case here. 
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