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The Financial Intelligence Centre Act 38 of 2001 and the Financial Intelligence Centre Amendment Act, 2008
Purpose of the Act

The objective of the Financial Intelligence Centre Act (FICA), 38 of 2001 is to establish a Financial Intelligence Centre and a Money Laundering Advisory Council in order to combat money laundering activities. The legislation aims to combat money laundering activities by getting “accountable institutions” to report suspect and unusual transactions that may be indicative of possible money laundering opportunities to the money laundering office. 

FICA aims to impose certain duties on institutions and other persons who might be used for money laundering purposes.
Definition of a money laundering Activity

A money laundering activity means any activity which has, or is likely to have, the effect of concealing or disguising the nature, source, location, disposition or movement of the proceeds of unlawful activities. By definition any interest which anyone has in such proceeds as listed above is also guilty of money laundering and includes any activity which constitutes an offence in terms of section 64 of this Act or section 4,5 or 6 of the Prevention of Organised Crime Act 1998 known as POCA.

Money Laundering legislation in South Africa
The Prevention of Organised Crime Act (POCA) came into being in 1998. 
This Act defines offences relating to proceeds of unlawful activities that are punishable. This includes money laundering, assisting another to benefit from the proceeds of unlawful activities and acquisition as well as possession or use of proceeds of unlawful activities. 
As a result of international pressure, this legislation was clearly not enough to conform to world standards in combating money laundering. The Financial Intelligence Centre Act 2001 (FICA) was passed and needs to be read in conjunction with POCA. 
Overview of the Act

· Section 1:  Definitions.
· Sections 2 – 16:  Financial Intelligence Centre.
· Sections 17 – 20:  Money Laundering Advisory Council.
· Section 21: Duty to identify clients.
· Sections 22 – 26:  Duty to keep record.
· Sections 27 – 41:  Reporting duties and access to information.
· Sections 42 – 43:  Measures to promote compliance by accountable institutions.
· Sections 44 – 45:  Referral and supervision.
· Sections 46 – 71:  Offences and penalties.
· Sections 72 – 82:  Miscellaneous.
· Schedules:
· List of accountable institutions.
· List of supervisory bodies.
· List of reporting institutions.
· Amendment of sections of Prevention of Organised Crime Act and Promotion of Access to Information Act.
Amendments to the Act

The following new sections were inserted in existing enactments:

· Sec 43A – Directives.

· Sec 43B – Registration by accountable institutions and reporting institutions.

· Sec 45 – Responsibility for supervision of accountable institutions.

· Sec 45A – Appointment of inspectors.

· Sec 45B – Inspections.

· Sec 45C – Administrative sanctions.

· Sec 45D – Appeal.

· Sec 45E – Establishment of appeal Board.

· Sec 45F – Application to court.

· Sec 51A – Failure to report property associated with terrorist and related activities.

The Financial Intelligence Centre (“FIC”)
The Financial Intelligence Centre was established as an institution outside the public service but within the public administration as envisaged in section 195 of the Constitution. The principal objective of the Centre is to assist in the identification of the proceeds of unlawful activities and the combating of money laundering activities.
The other objectives of the Centre are:

· To make information collected by it, available to investigating authorities, supervisory bodies, the intelligence services and the South African Revenue Service to facilitate the administration and enforcement of the laws of the Republic;
· To exchange information with bodies with similar objectives in other countries regarding money laundering activities, the financing of terrorist and related activities, and other similar activities;

· To supervise and enforce compliance with this Act or any directive made in terms of this Act and to facilitate effective supervision and enforcement by supervisory bodies.

Money Laundering Control measures
The principal money laundering control measures as contained in the Act are:

· Duty to identify clients (section 21);


· Duty to keep records of transactions and business relationships (section 22);

· Reporting duties and access to information (section 29 and others);

· Formulation and implementation of internal rules (section 42);

· Training and compliance (section 43).

Duty to identify clients

An accountable institution is obligated to establish the identity of any prospective client before any business relationship is established with the client. This must be done even if only one transaction will be concluded with the client. This will include establishing the identity of a person on whose behalf the client may be acting. If any transactions have taken place before the FICA took effect, the institution must trace all accounts at the institution that were involved in such a transaction. Accountable institutions will have one year to identify all their existing clients that they have a business relationship with. If an accountable institution refuses to do the above, it is guilty of an offence and liable for the prescribed penalties.

A business relationship will be deemed to have been established if an arrangement exists with a view of concluding transactions on a regular basis. 

In addition to establishing and verifying the identity of existing clients, we will also be required to trace all accounts that we have that are involved in transactions concluded in the course of the business relationship with that client.

Duty to keep records 





          

This duty placed on accountable institutions must be performed as soon as a business relationship exists or a transaction has been concluded with a client. The details that should be included in the records are:

· Identity of the client.
· Where a client is acting on behalf of another person :

· Identity of such another party; AND

· The client’s authority to act on behalf of another person;
· The manner in which the identities were established;
· The nature of the business relationship or transaction;
· Where a transaction has taken place:

· The amount involved; AND

· The parties involved in the transaction;
· All accounts that were involved in such a transaction or relationship;
· The name of the person that verified the identities of the parties;
· A copy of any document that was used to establish the identity of the parties.
It is allowable to keep the above information in electronic form. Above mentioned information must be kept for a period of five years after the termination of a particular business relationship or for the same period after a single transaction. The keeping of records may be done by a third party on behalf of the accountable institution as long as the FIC is furnished with the details of the said third party. When any records mentioned above are presented in a matter before a court, the records shall be deemed admissible as evidence of any fact that would normally have been admissible had it been stated orally. A certified printout or extract would also be acceptable.

If any of the records are tampered with or not kept in the prescribed detail, the accountable institution is guilty of an offence.

Reporting duties

There are instances where an accountable institution must report certain particulars to the FIC. This will include the following instances:

· Cash transactions above a prescribed limit

This relates to where an amount in excess of a prescribed amount is either paid or received by an accountable institution to or from a client or a person acting on behalf of a client. The money must be in cash form and thus includes coin, paper and travellers cheques.
· Suspicious and unusual transactions

This provision includes any person that carries on a business, manages one, is employed by such a business or knows or suspects an unusual transaction. Unlawful or suspicious transactions would include:
· A business that has received or is about to receive proceeds derived from unlawful activities.

· Any transaction to which the business is a party that:
· Facilitates the transfer of proceeds received as a result of unlawful activities;
· Has no apparent business or lawful purpose;
· Is conducted in order to avoid having to comply with the reporting duty as laid down by this Act;
· May be relevant to the investigation of the evasion of any type of tax levied by SARS.
· Using the business for any purpose relating to money laundering.

Any person to whom the above apply, must inform the FIC within the prescribed period after such knowledge was acquired or such a suspicion arose. A person that is obligated to inform the FIC is not permitted to disclose the content or the existence of such a report to any person, including the person to whom the report pertains unless:

· It is within the scope of powers conferred to that person by means of legislation;
· The disclosure is for the purpose of complying with the Act;
· The purpose of the disclosure is for legal proceedings;
· The person has been granted permission through a court order.
There is a special defence available to someone that has been charged with the failure of reporting a suspicious or unusual transaction. Any person that is involved in an accountable institution as an employee or similar position can raise the following as a defence:

· The fact that the matter was reported by him to the person that is responsible for ensuring that the accountable institution complies with the Act;
· That he had complied with the internal rules that regulate the reporting of information;
· That he had reported the matter to his superior.
The above defences are only available to employees, partners, directors and trustees of accountable institutions. The effect of the FICA is that a person of an accountable institution will be able to raise the same defence when charged with contravening the Prevention of Organised Crime Act whereas any persons in the same capacity in non-accountable institutions will not be able to raise the defence of internal reporting as far as a contravention of the Prevention of Organised Crime Act goes. It would be the safest to report any activity that imposes a reporting obligation directly to the FIC.
· Conveyance of cash to or from the RSA

If any person who intends conveying or who has conveyed or who is conveying an amount of cash or a bearer negotiable instrument in excess of the prescribed amount into or out of the RSA he/she must report on demand all particulars relating to such an intention to a person identified by the Minister. Such an identified person shall then in turn send a copy of the report to the FIC

A person will only be guilty of an offence on relation to this provision if the person wilfully fails to report the conveyance. The person that has the duty of forwarding the report to the FIC will be committing an offence if he or she fails to do so. This may lead to a fine not exceeding R1 million or five years of imprisonment.
· Electronic transfers of money to or from the RSA

An accountable institution will have a reporting duty if it receives or sends money via electronic transfer across the borders of the RSA. It then has a duty to report the details of such a transfer within a prescribed period after the transfer of the money.

When a request is received from the FIC to furnish additional information, this information should be furnished without delay. When a transaction has been reported, the person responsible for the report is allowed to continue the transaction after such report has been made. Only when the FIC instructs the reporter not to proceed with the transaction should he terminate the transaction. Such an order may only be made by the FIC if it has reasonable grounds to suspect that such a transaction is unusual or suspicious. The maximum period for which the transaction may be suspended is five days unless the FIC is in possession of information that proves the transaction to be indeed unlawful. The purpose of the five days is to grant the FIC time to investigate the transaction and client and to establish whether there are grounds to cancel the transaction. The five days period does not include Saturdays, Sundays or public holidays.

The FIC supersedes any other confidentiality agreement imposed by any other institution or controlling body except that of professional privilege between an attorney and his client. This privilege relates to confidential conversations between:

· An attorney and his client that relates to legal advice or litigation that is pending or has commenced; OR

· An attorney and a third party that relates to litigation that is pending or has commenced.
A person or institution that has complied in good faith with the reporting requirements cannot be the subject of criminal or civil action with relation to the specific case. A person()s that did report a matter to the FIC has the right to have his identity kept secret. He/she will forfeit this right if he/she testifies in the proceedings, although he cannot be compelled to testify. If a reporter does not testify, his/her report can be entered as evidence as long as his/her identity is kept secret as well as any additional information.

Internal rules
An accountable institution must formulate and implement internal rules concerning:

· The establishment and verification of the identity of its clients;

· The nature and the type of records which must be kept;

· The steps to be taken to determine when a transaction is reportable, to ensure the institution complies with its duties under FICA.

An accountable institution must make its internal rules available to each of its employees involved in transactions to which FICA applies and the internal rules must set out in detail the procedures to guide the compliance officer and employees in the discharge of their duties under FICA.  

An accountable institution must, on request, make a copy of its internal rules available to the FIC and to its supervisory body.
Training and compliance officer

An accountable institution must provide training to its employees to enable them to comply with the provisions of FICA and the internal rules applicable to them.

The accountable institution must appoint a compliance officer (section 43(b)) who must ensure compliance by the accountable institution with FICA and the compliance by its employees with the internal rules.

The compliance officer will have to:

· Become familiar with the money laundering laws and the particular compliance risks that the business faces;

· Ascertain the current level of compliance by the business and its employees with the duty to report suspicious and unusual transactions;

· Draft a compliance risk management plan, policy documents, appropriate internal rules, forms and training material;

· Train employees on the law and the relevant internal rules;

· Implement the compliance risk management plan; and

· Monitor compliance and report to management on compliance.
Compliance and enforcement
The following all constitute offences under the Act:
· Failure to identify persons;

· Failure to keep records;

· Destroying or tampering with records;

· Failure to give assistance to the FIC;
· Failure to advice the Centre of a client;

· Failure to report cash transactions (date of commencement to be proclaimed);
· Failure to report suspicious or unusual transactions;
· Unauthorised disclosure;

· Failure to report conveyance of cash or bearer negotiable instrument into or out of Republic (date of commencement to be proclaimed);
· Failure to send a report to the Centre (date of commencement to be proclaimed);
· Failure to report electronic transfers (date of commencement to be proclaimed);
· Failure to comply with a request;

· Failure to comply with direction by Centre or supervisory body;

· Failure to comply with monitoring order;

· Misuse of information;
· Failure to formulate and implement internal rules;
· Failure to register with the Centre (new section 61A);
· Failure to provide training;
· Offences relating to inspection (new section 62A);

· Hindering or obstruction of Appeal Board (new section 62B);

· Failure to attend when summoned (new section 62C);

· Failure to answer fully or truthfully  (new section 62D);

· Obstructing of official in performance of functions;

· Conducting transactions to avoid reporting duties;
· Failure to appoint a compliance officer.

Penalties

A person convicted of an offence under FICA is:

· Liable to imprisonment for a period not exceeding 15 years, or

· To a fine not exceeding R100 million.
However, a person convicted of an offence  mentioned in sec 55, 61A, 62, 62A, 62B, 62C, 62D is liable to imprisonment for a period not exceeding 5 years or to a fine not exceeding R10 000 000.

New sections in the Act

Section 43A – Directives

The Centre may by notice in the Gazette, issue a directive to all institutions to whom the provisions of this Act apply, regarding the application of this Act.

The Centre or a supervisory body may, in writing, issue a directive to any category of accountable institutions, reporting institutions, or other category of persons to whom the provisions of the Act apply to:

· Provide information, reports or statistical returns specified in the notice, within the period specified in the notice;

· Cease or refrain from engaging in any Act, omission or conduct in contravention of the Act;

· Remedy an alleged non-compliance;

· Meet obligations imposed by the Act.

The cost incurred in complying with a directive must be borne by the accountable institution, reportable institution, or other person concerned.

A supervisory body may issue a directive only after consulting the Centre on the directive.
Section 43B – Registration by accountable institution and reporting institution

Every accountable institution and every reportable institution, must, within the prescribed period register with the Centre.

The Centre must keep and maintain a register of every accountable institution and reportable institution registered with the centre.

A registered accountable institution or reportable institution must notify the Centre, in writing, of any changes to the particulars within 90 days after such a change.

Section 45- Responsibility for supervision of accountable institutions

Section 45 is amended by the inclusion of subsection (1).

Every supervisory body is responsible for supervising and enforcing compliance with this Act or any order, determination or directive made in terms of this act by all accountable institutions, regulated or supervised by it.

The obligation forms part of the legislative mandate of any supervisory body and constitutes a core function of that supervisory body.

A supervisory body may utilise any fees or charges it is authorised to impose or collect to defray expenditure incurred in performing its obligations.

A supervisory body can:

· Require an accountable institution supervised or regulated by it to report on that institution’s compliance;

· Issue or amend any licence, registration, approval or authorisation;

· In making a determination as to whether a person is fit and proper to hold office in an accountable institution, take into account any involvement, whether directly or indirectly, by that person in any non-compliance with this Act or any involvement in any money laundering, terrorist or related activity.

A supervisory body must report in writing to the Centre on any action taken against any accountable institution.

Section 45A – Appointment of inspectors

The Director or head of the supervisory body:

· May appoint any person in the service of the Centre or supervisory body as an inspector;

· May determine the remuneration to be paid to such a person;

· Must issue a certificate of appointment signed by the director or head of the supervisory body.

The certificate of appointment must specify:

· The full name of the person;

· ID number;

· Signature;

· Photograph;

· Description of capacity;

· Extent of powers.

An inspector may undertake inspections in terms of section 45B.

When an inspector undertakes inspections he must be in possession of a certificate of appointment and on request show that certificate to any person affected.

Section 45B – Inspections
An inspector may:

· At any reasonable time and on reasonable notice enter and inspect any premises of an accountable institution, reportable institution or other person;

· In writing direct a person to appear for questioning before the inspector at a time and place determined by the inspector;

· Order any person who had any document in his or her possession or under his/her control to produce that document;

· Open a strong room, safe or other container, or order any person to open it;

· Use any computer system or equipment on the premises or require reasonable assistance from any person on the premises to use that computer system to access any data or to reproduce any document;

· Examine or make extracts from or copy any documentation or remove any documentation;

· Seize any document which in the opinion of the inspector constitutes evidence of non-compliance.

An accountable institution, reportable institution or other person must without delay provide reasonable assistance to an inspector.

The Centre or supervisory body may recover all expenses incurred in conducting an inspection from the accountable institution, reportable institution or other person.

An inspector may not disclose to any person not in the service of the Centre or supervisory body any information obtained in the performance of his functions.

An inspector may disclose information in the following circumstances:

· For the purpose of enforcing compliance;

· For the purpose of legal proceedings;

· When required to do so by a court;

· If it is in the public interest to disclose.

An inspector of a supervisory body may conduct any inspection, other than a routine inspection, only after consultation with the Centre.

No warrant is required for the purposes of an inspection in terms of this section.

Section 45C – Administrative sanctions

The Centre or supervisory body may impose an administrative sanction to any accountable institution, reporting institution or other person when satisfied on available facts and information that the institution or person has failed to comply with:

· A provision of this Act;

· A condition of a licence, registration, approval or authorisation issued or amended;

· A directive issued;

· A non-financial administrative sanction.

When determining an appropriate administrative sanction the following factors must be considered:

· The nature, duration, seriousness and extent of the relevant non-compliance;

· Whether the institution or person has previously failed to comply with any law;
· Any remedial steps taken by the institution or person to prevent a recurrence of the non-compliance;
· Any steps taken or to be taken against the institution or person by:

· Another supervisory body; or
· A voluntary association of which the institution or person is a member.

· Any other relevant factor, including mitigating factors.

The Centre or supervisory body may impose any one or more of the following administrative sanctions:

· A caution not to repeat the conduct which led to the non-compliance;

· A reprimand;

· A directive to take remedial action or to make specific arrangements;
· The restriction or suspension of certain specified business activities; or
· A financial penalty not exceeding R 10 million in respect of natural persons and R 50 million in respect of any legal person.

The Centre or supervisory body may:

· Make recommendations to the relevant institution or person in respect of compliance with this Act;

· Direct that a financial penalty must be paid by a natural person or persons for whose actions the relevant institution is accountable in law, if that person or persons was or were personally responsible for the non-compliance;
· Suspend any part of an administrative sanction on any condition the Centre or the supervisory body deems appropriate for a period not exceeding five years.

Before imposing an administrative sanction, the Centre or supervisory body must give the institution or person reasonable notice in writing:

· Of the nature of the alleged non-compliance;

· Of the intention to impose an administrative sanction;
· Of the amount or particulars of the intended administrative sanction.

The institution or person may, in writing, within a period specified in the notice, make representations as to why the administrative sanction should not be imposed.

After considering any representations the Centre, or supervisory body may impose an administrative sanction the Centre or supervisory body considers appropriate.

Upon imposing the administrative sanction the Centre or supervisory body must, in writing, notify the institution or person:

· Of the decision and the reasons therefore; and
· Of the right to appeal against the decision.  
The Centre must, prior to taking a decision consult the relevant supervisory body, if applicable.

Any financial penalty imposed must be paid into the Criminal Assets Recovery Account.

If the institution or person fails to pay the financial penalty within the specified period and an appeal has not been lodged within the required period, the Centre or supervisory body may forthwith file with the clerk or registrar of a competent court a certified copy of the notice, and the notice thereupon has the effect of a civil judgement lawfully given in that court in favour of the Centre or supervisory body.

An administrative sanction may not be imposed if the respondent has been charged with a criminal offence in respect of the same set of facts.

If a court assesses the penalty to be imposed on a person convicted of an offence in terms of this Act, the court must take into account any administrative sanction imposed under this section in respect of the same set of facts.

An administrative sanction imposed in terms of this Act does not constitute a previous conviction as contemplated in Chapter 27 of the Criminal Procedure Act. 1977 (Act No. 51 of 1977).

Unless the Director or supervisory body is of the opinion that there are exceptional circumstances present that justify the preservation of the confidentiality of a decision the Director or supervisory body must make public the decision and the nature of any sanction imposed if:

· An institution or person does not appeal against a decision of the Centre or supervisory body within the required period; or
· The appeal Board confirms the decision of the Centre or supervisory body.
Section 45D - Appeal

Any institution or person may appeal against a decision of the Centre or supervisory body to the appeal Board.

An appeal must be lodged within 30 days in the manner, and on payment of the fees, prescribed by the Minister.

An appeal shall take place on the date and at the place and time determined by the appeal Board.

An appeal is decided on the affidavits and supporting documents presented to the appeal Board by the parties to the appeal.
The appeal Board may:
· Summon any person who, in its opinion, may be able to give information for the purposes of the appeal or who it believes has in his, her or its possession, custody or control any document which has any bearing upon the decision under appeal, to appear before it at a time and place specified in the summons, to be questioned or to produce that document, and retain for examination any document so produced;
· Administer an oath to or accept an affirmation from any person called as a witness at an appeal; and
· Call any person present at the appeal proceedings as a witness and interrogate such person and require such person to produce any document in his, her or its possession, custody or control, and such a person shall be entitled to legal representation at his or her own expense.

The chairperson of the appeal Board determines any other procedural matters relating to an appeal.
Any party to an appeal is entitled to be represented at an appeal by a legal representative.

The appeal Board may:

· Confirm, set aside or vary the relevant decision of the Centre or supervisory body; or
· Refer a matter back for consideration or reconsideration by the Centre or the supervisory body concerned in accordance with the directions of the appeal Board.

The decision of a majority of the members of the appeal Board shall be the decision of that Board.

The decision of the appeal Board must be in writing, and a copy thereof must be made available to the appellant and the Centre or supervisory body.

If the appeal Board sets aside any decision of the Centre or supervisory body, the fees paid by the appellant in respect of the appeal in question must be refunded to the appellant.

If the appeal Board varies any such decision, it may in its discretion direct that the whole or any part of such fees be refunded to the appellant.

A decision of the appeal Board may be taken on appeal to the High Court as if it were a decision of a magistrate in a civil matter.

The launching of appeal proceedings does not suspend the operation or execution of a decision, unless the chairperson of the appeal Board directs otherwise.
Schedules to the Act
Schedule 1 – List of accountable institution
· An attorney as defined in the Attorneys Act, 1979 (Act 53 of 1979);
· A Board of executors or a trust company or any other person that invests, keeps in safe custody, controls or administers trust property within the meaning of  the Trust Property Control Act, 1988 (Act 57 of 1988);
· An estate agent as defined in the Estate Agents Act, 1976 (Act 112 of 1976);
· A financial instrument trader as defined in the Financial Markets Control Act, 1989 (Act 55 of 1989);
· A management company registered in terms of the Unit Trusts Control Act, 1981 (Act 54 of 1981);
· A person who carries on the "business of a bank" as defined in the Banks Act, 1990 (Act 94 of 1990);
· A mutual bank as defined in the Mutual Banks Act, 1993 (Act 124 of 1993);
· A person who carries on a "long-term insurance business" as defined in the Long-Term Insurance Act, 1998 (Act 52 of 1998), including an insurance broker and an agent of an insurer;
· A person who carries on a business in respect of which a gambling licence is required to be issued by a provincial licensing authority;
· A person who carries on the business of dealing in foreign exchange;
· A person who carries on the business of lending money against the security of securities;
· A person who carries on the business of rendering investment advice or investment broking services, including a public accountant as defined in the Public Accountants and Auditors Act, 1991 (Act 80 of 1991), who carries on such a business;
· A person who issues, sells or redeems travellers' cheques, money orders or similar instruments;
· The Postbank referred to in section 51 of the Postal Services Act, 1998 (Act 124 of 1998);
· A member of a stock exchange licensed under the Stock Exchanges Control Act, 1985 (Act 1 of 1985);
· The Ithala Development Finance Corporation Limited;
· A person who has been approved or who falls within a category of persons approved by the Registrar of Stock Exchanges in terms of section 4 (1) (a) of the Stock Exchanges Control Act, 1985 (Act 1 of 1985);
· A person who has been approved or who falls within a category of persons approved by the Registrar of Financial Markets in terms of section 5 (1) (a) of the Financial Markets Control Act, 1989 (Act 55 of 1989);
· A person who carries on the business of a money remitter.
Schedule 2 – List of supervisory bodies
· The Financial Services Board established by the Financial Services Board Act, 1990 (Act 97 of 1990);
· The South African Reserve Bank as defined in the South African Reserve Bank Act, 1989 (Act 90 of 1989);
· The Registrar of Companies as defined in the Companies Act, 1973 (Act 61 of 1973);
· The Estate Agents Board established in terms of the Estate Agents Act, 1976 (Act 112 of 1976);
· The Public Accountants and Auditors Board established in terms of the Public Accountants and Auditors Act, 1991 (Act 80 of 1991);
· The National Gambling Board established in terms of the National Gambling Act, 1996 (Act 33 of 1996);
· The JSE Securities Exchange South Africa;
· The Law Society of South Africa.
Schedule 3 – List of reporting institutions

· A person who carries on the business of dealing in motor vehicles;

· A person who carries on the business of dealing in Kruger rands.
Consumer Protection Act
Purpose of the Act
The primary purpose of the Act is to protect consumers against exploitation and unfair practices by unscrupulous businesses, and to empower consumers to make wise purchasing decisions. The Preamble to the Act briefly summarises the ambit of the Act to have the following desired results:
· To promote a fair, accessible and sustainable marketplace for consumer products and services by setting national norms and standards relating to consumer protection.
· To provide for the improved standards of consumer information.
· To prohibit certain unfair marketing and business practices.
· To promote responsible consumer behaviour.
· To harmonise laws relating to consumer protection.
· To provide a consistent enforcement framework.
· To establish a National Consumer Commission.
Background

The Consumer Protection Bill was signed into law by outgoing President Kgalema Motlanthe on 24 April 2009.
Repeal and replacement of current laws

The laws that will be repealed are:

· Consumer Affairs (Unfair Business Practices) Act, 1988 (Act No. 71 of 1988), 
· Trade Practices Act, 1976 (Act No. 76 of 1976), 
· Sale and Service Matters Act, 1964 (Act No. 25 of 1964), 
· Business Names Act, 1960 (Act No. 27 of 1960), 
· Price Control Act, 1964 (Act No. 25 of 1964), 
· Sections 2 to 13 and sections 16 to 17 of the Merchandise Marks Act, 1941 (Act No. 17 of 1941), and 
· Section 54 of the Lotteries Act, 1997 (Act No. 57 of 1997), and related regulations.
Application of the Act

The Act applies to every transaction involving the supply of goods and/or services in the ordinary course of business within the Republic of South Africa, to the promotion of such goods and services that could lead to such transactions and to the goods and services themselves after the transaction is completed.
The following arrangements are also regarded as transactions between the supplier and consumer:

· Memberships of associations for example a club membership; and
· Any franchise arrangement between the franchisor and a franchisee (regardless of whether the franchisee is above or below the threshold). The Act will apply to the relationship in all respects for the protection of the franchisee.

In addition, the Act extends to a transaction irrespective of whether the supplier:

· Resides or has its principal office within or outside the Republic;
· Operates on a "for profit" basis or otherwise;
· Is an individual, juristic person, partnership, trust, organ of state, an entity owned or directed by an organ of state, a person contracted or licensed by an organ of state to offer or supply any goods or services, or is a public–private partnership; or
· Is required or licensed in terms of any public regulation to make the supply of the particular goods or services available to all or part of the Republic. 

Meaning of transaction and consumer

The following are the elements of a consumer transaction:

· It is an interaction or agreement to interact between a consumer and supplier in the ordinary course of the supplier’s business, including in terms of any public regulation;
· There is an exchange of consideration; or
· The interaction concerns the supply or potential supply of goods or services to or at the direction of the consumer.
The definition of consumer is extended to the actual users of goods or services, regardless of who actually may have conducted a transaction or paid for the goods or services. 

A consumer means:
· A person to whom goods or services are marketed in the ordinary course of business;
· A person who has entered into an agreement or transaction with a supplier;
· A user of the goods or a recipient or beneficiary of the services; or
· A franchisee in terms of a franchise agreement.
Goods:

· Anything marketed for human consumption;

· Any tangible or intangible product (e.g. music, photograph, literature, information, software code, licenses);

· Legal interest in land or any other immovable property (this would include usufructs / bare dominiums); and

· Gas, water and electricity services.

Services:

· Any work or undertaking performed by one person for the direct or indirect benefit of another;

· The provision of any education, information, advice or consultation (excluding FAIS);

· Any banking services or related financial services;

· The transportation of any individual or any goods;

· The provision of any accommodation (e.g. restaurants and hotels);

· The provision of any entertainment or similar intangible products (e.g. sale of tickets to a concert);

· The provision or access to any electronic communications infrastructure (e.g. cell phones, 3G, hotspots);

· The provision of access to an event;

· The provision of access to any premises, activity or facility;

· The provision of access to any premises or other property in terms of a lease;

· The provision of a right of occupancy in connection with land or other immovable property; and

· The rights of a franchisee in terms of a Franchise Agreement.

Supplier / service provider

Any person including a juristic person who markets, promotes or supplies goods or services, is a supplier, as well as any person who promotes, supplies or offers to supply any service.
Exemptions

The following transactions are exempted from the provisions of the Act:
· Transactions where goods or services are promoted to the State or are supplied to or at the direction of the State.
· Transactions where the consumer is a juristic person whose asset value or annual turnover at the time the transaction is entered into, equals to or exceeds a certain threshold (regulations to be gazetted).

· A transaction which constitutes a credit agreement for the purposes of the National Credit Act 34 of 2005. (The goods and services that are the subject of the agreement will remain subject to the provisions of the Act).
· Transactions pertaining to services to be supplied under an employment contract.
· Transactions which give effect to a collective bargaining agreement within the meaning of section 23 of the Constitution, or the Labour Relations Act 66 of 1995 (LRA), or those transactions giving effect to a collective agreement as defined in the LRA.
· Transactions that fall within an industry wide environment:
· Regulators apply for an industry wide exemption for example where the service constitutes advice that is subject to regulation in terms of the Financial Advisory and Intermediary Services Act 37 of 2003 FAIS) or insurers subject to the Short-Term Insurance Act 53 of 1998 or the Long-Term Insurance Act 52 of 1998.
Fundamental consumer rights 
Right of equality in consumer market

Discriminatory marketing is when a supplier unfairly excludes a consumer from accessing goods or services despite the fact that the consumer meets the necessary basic requirements. 

The Act protects consumers against a range of discriminatory marketing practices. It also specifies when a consumer can fairly be excluded from receiving a product or service. (A child may not be sold alcohol or view an age-restricted movie).
Discriminatory marketing also applies if the supplier grants exclusive access, a different quality or price of goods or services to a particular person or community or market segment. 

A consumer that has been discriminated against can: 

· Institute proceedings before an equality court; 

· File a complaint with the Commission, which must refer the complaint to the equality court if the complaint is valid. 
Right to restrict unwanted direct marketing
Definition of direct marketing

Direct marketing is to approach a person either in person, by mail or by electronic communication (for example, using telephone, fax, SMS or email) for the direct or indirect purpose of promoting or offering to supply, in the ordinary course of business, any goods or services, or requesting the person to make a donation of any kind. 
The consumer's right to restrict unwanted direct marketing

Every person has the right to require a marketer to discontinue any approach or communication that is primarily for the purpose of direct marketing. This is done by demanding during the communication, or within a reasonable time afterwards, that the marketer stop initiating communication. 
Where the approach is not in person, the consumer will have the option to register a "pre-emptive block" on a registry to be set up. This block can be applicable to all direct marketing or only for specific purposes.

The Act requires a person who authorises, directs or conducts any direct marketing to implement appropriate procedures to facilitate the receipt of a demand to the effect that direct marketing to a consumer be discontinued. 
Such a person must not deliver any communication for the purpose of direct marketing to a consumer who has made such a demand or registered a relevant pre-emptive block.  

Consumers may not be charged a fee for making a demand or registering a pre-emptive block. 
Prohibited time period for contacting consumers

The Minister of Trade and Industry will issue regulations prescribing specific days, dates, public holidays or times of day which are "prohibited periods". 
No direct marketing during the prohibited periods will be allowed if the direct marketing is:

· Directed to a consumer at home; and  
· For any promotional purpose except to the extent that the consumer has expressly or implicitly requested or agreed otherwise. 

Identification

Whenever a person is engaged in direct marketing, in person, at the premises of a consumer, that person must:

· Visibly wear or display a badge or similar identification device that satisfies any prescribed standards; or 

· Provide suitable identification on request by the consumer.
Consumer’s right to choose
In order to enhance consumer choice the Act introduces a number of provisions that are aimed at assisting consumers to select goods or services on the basis of having examined the goods and compared prices. 

Consumer’s right to select suppliers

Suppliers are prohibited from requiring consumers to purchase bundled goods or services unless it can be proven that the bundling results in economic benefit for consumers.
Expiry and renewal of fixed-term agreements

The Act provides that where a fixed term arrangement is contemplated:

· The supplier may not require the conclusion of the agreement for a period longer than the maximum period prescribed for that particular consumer agreement (not yet prescribed by the Minister).
· The supplier must allow the consumer to:
· Cancel the agreement upon the expiry of its fixed term, without penalty or charge; or
· Cancel the agreement at any other time by giving the supplier 20 business days notice in writing; or
· Rectify any material failure to comply with the agreement on 20 business days written notice prior to cancellation thereof by the supplier.
· Where a fixed term agreement exists the supplier is required, not more than 80 nor less than 40 business days before the expiry date of the fixed term of the consumer agreement, to notify the consumer in writing or other recordable form of the impending expiry, including notice of any material changes if the agreement is to be renewed or continued beyond the expiry date, and the options available to the consumer.
· The Act allows the consumer the option of expressly directing the supplier to terminate the agreement on the expiry date, or agreeing to renew the agreement for a further fixed term.
· Should the consumer refrain from electing any of those options, the Act provides that on expiry of the fixed term of the consumer agreement, it will automatically continue on a month to month basis, subject to any material changes of which notice has been given by the supplier to the consumer.
· Unless the consumer terminates the agreement or agrees to renewal for a further fixed term, a fixed term agreement will continue on a month to month basis indefinitely.
The consumer’s rights on expiry and renewal of fixed term agreements excludes all transactions between juristic persons (in other words, entities other than individuals like companies, trusts, close corporations, partnerships etc.), regardless of thresholds set by the Act.

Franchise agreements are also exempt from these provisions.

Pre-authorisation of repair or maintenance services
 This right will only apply to:
· A transaction or agreement;
· Where the price value is above an amount that will be prescribed;
· Where the service provider supplies a repair or maintenance service to property belonging to or in the control of the consumer or supplies or installs any replacement parts or components; and
· The service provider has possession, or takes possession, of that property to repair or for maintenance.
  A service provider may only charge a consumer, for the supply of any goods or services if the consumer:

· Received an estimate and then authorised the work; 
· In writing or other recorded form declined the offer of an estimate and authorised the work; or
· In writing or other recorded form pre-authorised any charges up to a specified maximum, and the amount charged does not exceed that maximum.

A service provider may only charge for preparing an estimate if the price for preparing that estimate was disclosed before-hand and the consumer accepted the estimate cost.

 Charges for preparing an estimate would include:

· Diagnostic work, disassembly or re-assembly required to prepare an estimate; and
· Damage to or loss of material or parts in the course of preparing an estimate.

Authorisation is needed for costs that exceed the estimate

A price for goods and services may only exceed an estimate provided to the consumer if the consumer has:
· Been informed of the additional estimated charges (preferably in writing); and
· Authorised the work to continue.

 This right will not apply to pre-existing agreements.  
Consumer’s right to cooling-off period after direct marketing
Consumers who are approached by direct marketers often feel psychologically pressured to agree to a transaction. 
The consumer has the right to cancel such an agreement without penalty during a brief ‘‘cooling-off period’’ of five business days (i.e. one calendar week).

Consumer’s right to cancel advance reservations, bookings or orders
A consumer may cancel any advance booking, reservation or order for any goods or services to be supplied. 

A supplier who makes a commitment or accepts a reservation to supply goods or services on a later date may require payment of a reasonable deposit in advance and a reasonable charge for cancellation of the order or reservation. 

The charge must not exceed a fair amount in the circumstances, having regard to: 

· The nature of the goods or services that were reserved or booked; 
· The length of notice of cancellation provided by the consumer; 
· The reasonable potential for the service provider, acting diligently, to find an alternative consumer between the time of receiving the cancellation notice and the time of the canceled reservation; and 
· The general practice of the relevant industry. 

No cancellation fee may be charged if the consumer is unable to honour the booking, reservation or order due to the death or hospitalisation of the person for whom it was made, or for whose benefit it was made. 

Consumer’s right to choose or examine goods
Loss or damage to displayed goods.
· A consumer will only be responsible for any loss or damage to goods displayed by a supplier, if the loss or damage results from action by the consumer amounting to gross negligence or recklessness, malicious behaviour or criminal conduct.

 Choosing from open stock

· A consumer may select or reject any particular item from goods displayed in open stock, or sold from open stock, before completing the transaction.

Delivered goods must correspond with sample or described goods

·  A supply of goods made by sample and description must correspond with the sample and the description.

 Limitation of right

· This right will not apply to the supply of goods or services to a franchisee in terms of a franchise agreement.

Implied delivery conditions

· It is an implied condition of every transaction for the supply of goods or services that the supplier must deliver the goods or perform the services:

· On the agreed date and at the agreed time, or otherwise within a reasonable time after concluding the transaction or agreement;
· At the place of business of the supplier or else residence of the supplier (if the supplier does not have a place of business);
· At the cost of the supplier, in the case of delivery of goods; and
· At the risk of the supplier (until the consumer has accepted delivery of the goods).
 Acceptance of delivery

· A supplier may not require a consumer to accept delivery or performance of services at an unreasonable time, if an agreement does not provide a specific date or time.

 Examination of goods

· A supplier must, when tendering delivery of any goods, on request, allow the consumer a reasonable opportunity to examine those goods to determine whether the consumer is satisfied that the goods are:
· Of a type and quality reasonably contemplated in the agreement;
· In all material respects and characteristics correspond to that which an ordinary alert consumer would have expected based on the description or on a reasonable examination of the sample, if the consumer agreed to purchase goods solely on the basis of a description and/or sample; and
· Corresponding with the sample and description if the supply of goods is by sample as well as description.

Delivery at a different time or date then agreed

· If the supplier tenders the delivery of goods or the performance of any services at a location, on a date or at a time other than as agreed with the consumer, the consumer may either:
· Accept the delivery or performance at that location, date and time;
· Require the delivery or performance at the agreed location, date and time, if that date and time have not yet passed; or
· Cancel the agreement without penalty, treating any delivered goods or performed services as unsolicited goods or services.
Right to reject incorrectly delivered goods or treat them as unsolicited goods

· A consumer that receives delivery of a larger quantity of goods, than the consumer agreed to buy, may:
· Reject all of the delivered goods; or
· Accept delivery of the goods, pay for the agreed quantity at the agreed rate and treat the excess quantity as unsolicited goods.
Right to disclosure and information
Right to information in plain and understandable language
A notice, document or visual representation is in plain language if it is reasonable to conclude that an ordinary consumer of the class or persons for whom the notice, document or visual representation is intended, with average literacy skills and minimal experience as a consumer of the relevant goods or services, could be expected to understand the content, significance, and import of the notice, document or visual representation without undue effort, having regard to:

· The context, comprehensiveness and consistency of the notice, document or visual representation;

· The organisation, form and style of the notice, document or visual representation;

· The vocabulary, usage and sentence structure of the notice, document or visual representation; and

· The use of any illustrations, examples, headings, or other aids to reading and understanding.
Disclosure of price of goods or services

The right to disclosure aims to ensure that consumers understand the terms and conditions of the transactions or agreements they enter into and are able to make informed choices about the products and services they consume. The Act seeks to advance that right with the following provisions:

· It is compulsory to display prices for any goods that are displayed for sale.

· If two prices are displayed for the same goods, the lowest has to be charged. 

· If an advertisement or notice states that prices are subject to a reduction or sale price, clause 23(11) provides for a consistent application of such notices, so that consumers can better compare price in a consistent fashion.

Product labeling and trade descriptions

Trade descriptions applied to any goods must not be misleading, and must not be tampered with. The Minister may prescribe categories of goods to which a trade description must be applied.

Disclosure of reconditioned or grey market goods

If goods are reconditioned, that has to be disclosed, and if they have been imported without the benefit of the manufacturer’s warranty (so called ‘‘grey market goods’’), that fact must be disclosed.
Sales records

Clause 26 makes it compulsory for sales records of every transaction to be provided to the consumer. The record must include the following information:

· The supplier’s full name, or registered business name, and VAT registration number;
· The address of the premises at which, or from which, the goods or services were supplied;
· The date on which the transaction occurred;
· The name or description of any goods or services;
· The unit price;
· The quantity;
· The total price of the transaction before any applicable taxes;
· The amount of any applicable taxes;
· Total price of the transaction after including any applicable taxes.
Disclosure by intermediaries

Clause 27 sets out disclosure requirements that intermediaries who are not regulated under another law have to comply with. This includes commissions earned, and entities that they represent. The Minister may prescribe the information or records that intermediaries or categories of intermediaries must keep.
Identification of deliverers, installers and others

Persons who attend at a consumer’s place of business or residence to deliver or install any goods, or perform any services, must wear satisfactory identification.

Right to fair and responsible marketing
General standards for marketing of goods or services
The Act sets out standards for fair and responsible marketing and provides a general prohibition against marketing that is misleading, fraudulent or deceptive.
Bait marketing, Negative option marketing, Referral selling

A number of specific marketing and selling practices are prohibited:

· Bait marketing – where non-existent special offers lure customers into the shop.
· Negative options – where customers have to ask NOT to be sold something.
· Referral selling – when customers are encouraged to buy products or services based on potential future rebates or commissions.

Direct marketing
Clause 32 outlines standards to be adhered to when suppliers engage in direct marketing. Consumers have to be informed and provided with the identity of the agent(s) or person(s) and informed of their right to rescind the agreement during the cooling-off period.

Catalogue marketing, Trade coupons, Work from home schemes
Clause 33 establishes standards for the conduct of catalogue sales, clause 34 regulates the use of trade coupons, and clause 37 regulates the marketing of work from home schemes.

Customer loyalty programs
The Act regulates loyalty programs by requiring sponsors of loyalty programs to meet their obligations when loyalty credits are tendered, prohibits offering inferior quality products or requiring the bundling of ‘‘reward’’ goods or services with ‘‘revenue’’ products, requires a supplier to accept the tender of sufficient loyalty credits as adequate consideration for goods and services at any time, subject to limited black-out periods. If the sponsor of a loyalty program keeps a register of members, the sponsor may increase the price of ‘‘rewards’’ only after notifying the members.

Promotional competitions

Clause 36 prohibits offering prizes with the intention of not providing them.
It also prohibits informing consumers that they have won a prize when no competition has been conducted, or they have never entered a competition, or making the prize subject to a previously undisclosed condition payment of any consideration, whether for participating in the competition or for the prize itself.
Right to honest and fair dealing

Unconscionable conduct
Unconscionable conduct, force, coercion, undue influence, pressure or harassment, unfair tactics or conduct is prohibited in connection with any marketing, supply, negotiation, collection or recovery of goods from consumers.
False, misleading or deceptive representations
A supplier or a person acting on his or her behalf is prohibited from making false, misleading or deceptive representations in respect of any goods and services under the circumstances listed in clause 41.
Consumer’s right to assume supplier is entitled to sell goods

The consumer has the right to assume, and it is an implied term of every transaction, that the supplier or lessor has legal right to sell or lease the goods for full title of the goods to pass to the consumer. 

If a third party has a legal claim over the goods, the supplier is liable to that third party, unless it can be shown that the supplier and consumer colluded to defraud the third party. 

This does not apply to used goods or immovable property.
Auctions

New provisions in clause 45 aim to ensure fairness in auctions by regulating the participation of owners or their agents as bidders, and requiring notice of any reserve bid or upset price.
Over-selling and over-booking

There is a prohibition against overselling and overbooking, which requires a supplier not to accept consideration for any goods or services unless they reasonably expect to have capacity to supply them or intend to provide goods or services that are materially different. 

Consumers have to be refunded in full with interest and consumers can also claim contractual and consequential damages, including economic losses.

Right to fair, just and reasonable terms and conditions

Unfair, unreasonable or unjust contract terms
A supplier must not offer to supply, or enter into an agreement to supply or market, any goods or services at a price or terms that are unfair, unreasonable or unjust.

A supplier may not require a consumer to waive any rights, assume any obligation or waive any liability on terms that are unfair, unreasonable or unjust.

Notice required for certain terms and conditions

Any notice to consumers or a provision in an agreement that purports to:

· Limit the risk or liability of the supplier;

· Constitute an assumption of risk or liability by the consumer;

· Impose an obligation on the consumer to indemnify the supplier for any cause; or

· Be an acknowledgement of any fact by the consumer 

must be written in plain language.
Right to fair value, good quality and safety
Consumer’s rights to safe, good quality goods

The Act provides for a general right for consumers to receive goods that are of good quality and free from defects. 

An exception is allowed where the consumer has been expressly informed of the condition of the goods and has expressly agreed to buy them in that particular state.

It provides that consumers have a right to receive goods that are reasonably suitable for the purpose for which they are intended, of good quality, in good working order, free of defects, and useable and durable for a reasonable period of time. 

If the consumer had informed the supplier of the use he wants to put the goods to, the consumer has the right to expect that it will be suitable for that particular purpose.

Implied warranty of quality

There is an implied warranty of quality (six months on repair, replace or refund requirement, and a further three month replacement or refund requirement after repair), which is additional to any other implied or expressed warranty provided. 
Warning concerning fact and nature of risks 

There is an obligation on the supplier to issue alerts of any activity or facility that is subject to any hazard that could result in serious injury or death to consumers; notice or instructions of safe handling of goods; notice on how to inhibit any risk associated with the use of goods, and to remedy or mitigate the effects, and provide for the safe disposal of the goods.

Safe disposal of goods
Suppliers are obligated to accept the return of waste goods that may not be accepted in the common waste collection system.
Safety monitoring and recall

Clause 60 creates a framework for industry codes to be developed, establishing schemes of product safety monitoring and, if needed, product recall. 

The Commission would have authority to order an investigation and recall of any dangerous or defective products covered by any such industry code. 
Liability for damage caused by goods

The producer or importer, distributor or retailer of any goods is liable for any harm caused wholly or partly as a consequence of the following:
· Supplying any unsafe goods; a product failure, defect or hazard in any goods; or

· Inadequate instructions or warnings provided to a consumer pertaining to any hazard arising from or associated with the use of any goods - irrespective of whether the harm resulted from any negligence on the part of the producer, importer, distributer or retailer.
Even if a transaction is exempt from the Act, the strict liability provision applies to the goods themselves.

Supplier’s accountability to consumers
Lay-bys
In respect of lay-bys the Act provides that suppliers are accountable for amounts paid by consumers for lay-bys, and that the goods remain at the risk of the supplier. 

The Act further requires the supplier to compensate the consumer if the supplier is unable to produce the goods once the full price has been paid by the consumer.
Prepaid certificates, credits and vouchers
The Act provides that prepaid certificates, credits and vouchers remain negotiable for up to five years, and that the supplier is obligated to honour them when presented. 
The minimum period is three years. 
During this time, until redeemed, it will be shown as prepaid income.
Protection of consumer rights and consumer voice

Right to be heard and obtain redress

The Act aims to make redress accessible, and to protect consumers from being victimised if they act to enforce their rights.

Clause 69 outlines the available avenues of redress, including the courts, alternative dispute resolution, and complaint to the Commission. 

If a complaint arises in an industry in which a statutory ombud scheme is in place, the consumer must pursue a resolution through that scheme before making a complaint to the Commission.

An ombud, consumer court or provincial authority that has resolved a complaint may record the agreement as an order, which must then be confirmed as a consent order by the courts.

If a complaint is made to the Commission, it will investigate, and may make a referral to the Tribunal, which may resolve the matter by making certain orders as contemplated in clause 75.

In addition to their jurisdiction to hear a matter initiated directly by a consumer, the courts have jurisdiction to hear appeals against Tribunal decisions, and may order suppliers to alter or discontinue certain practices, award damages against suppliers for collective injury to all or a class of consumers, to be paid to any person on any terms that the court might decide.

Role of civil society

The Act recognises the role of civil society in consumer protection by providing for the support of any juristic person or association of persons that meet the set criteria as consumer protection groups. 

The Act allows class actions in the form of accredited consumer protection groups, which groups may act to protect the interests of a consumer individually or of consumers collectively.
Business names and industry codes of conduct
Registration of business names

The Act proposes a significant change in the current registration scheme by making the registration of business names mandatory.

The Act intends to repeal the Business Names Act, 1991 and determines that a person must not carry on business, advertise, promote, offer to supply or supply goods or services or enter into an agreement with a consumer in any name other than the person's full name (as per identification book for natural persons and registered name for juristic persons) or a registered business name.  

A person is furthermore required to include certain information on all trade catalogues, circulars, letters, orders, sales records and statements of account.
Development of industry codes

Clause 82 establishes a scheme for the development through consultation of industry codes of conduct relating to consumer matters, and provides for them to receive the force of law by being prescribed by the Minister.
The Companies Act, 71 of 2008

Objectives

The Department of Trade and Industry has throughout the corporate law reform process emphasised the need for simplification, flexibility, corporate efficiency, transparency and predictable regulation. In addition, a need for legislation to be appropriate to the legal, economic and social context of South Africa was identified.
 

Incorporation and Company Forms
Categories of Companies 

The new Companies Act has identified two types of companies to be incorporated. A company can either be a profit company or a non-profit company. A profit company is defined as a company incorporated for the purpose of financial gain for its shareholders. A non-profit company is incorporated for public benefit and the income and property are not distributable to its incorporators. A non-profit company may be regarded as a successor to the previous Section 21 companies in the current Act.

Profit companies can be:

1. A state-owned company (SOC Ltd) if it falls within the meaning of “state-owned enterprise” in terms of the Public Finance Management Act (PFMA), or is owned by a municipality. Provisions that apply to public companies also applied to state-owned companies unless the minister has granted an exemption.
2. A private company (Proprietary Limited) if it is not state-owned and the Memorandum of Incorporation prohibits it from offering its securities to the public and restricts the transferability of its securities (section 8(2)(b)(ii)).  These are similar to private companies under the 1973 Act, however, they are no longer limited to 50 members as is currently the case. 
3. A personal liability company (Incorporated) if it meets the criteria for a private company and the Memorandum of Incorporation states that it is a personal liability company (section 8(2)(c)). These are similar to the companies established under section 53(b) of the 1973 Act – the directors and past directors of such companies are jointly and severally liable together with the company, for any debts and liabilities that were contracted during their periods of office.
4. A public company (Limited). These are comparable to public companies under the 1973 Act although only 1 member is required under the Act (compared to the minimum of 7 members as is currently the position).  If a company is not a state-owned company or a personal liability company or its MOI does not satisfy both criteria for a private company (outlined above), then it is a public company.
The “widely held” and “closely held” differences between companies, which were imposed by the Corporate Laws Amendment Act, will no longer apply. 
Non-Profit Companies

An NPC can be incorporated by 3 or more persons, which may include juristic persons. It must have at least one object, which constitutes a "public benefit" object (which is not defined in the Act); or relates to one or more cultural or social activities, or communal or group interests. 

These objects must be set out in the Memorandum of Incorporation (MOI) and, in addition, the MOI must be consistent with a number of defined principles. These include:

· All assets and income must be applied solely to advance the NPC’s stated objects and for this purpose an NPC may inter alia carry on any business trade or undertaking;

· No payment may be made directly or indirectly to any incorporators, members, directors or their appointers except as is specifically permitted in respect of prescribed remuneration, bona fide debts and legal obligations;

· On a winding up or dissolution, the net value must go only to a similar organisation.
At least three directors are required, each of whom must be appointed on the basis set out in the MOI by the members (by nomination or election and in the latter case, at least one third of the directors must resign annually). If the NPC has no members, the MOI must set out the basis on which the directors are appointed by the Board or any other person.

An NPC may not amalgamate or merge with, or convert to, a profit company or dispose of any part of its assets to a profit company other than for fair value except in the ordinary course of business. A proposed disposal of all or the greater part of an NPCs assets or undertaking; or proposal to amalgamate or merge with another NPC, are subject to the Act’s fundamental transaction provisions, including the requisite approval of any voting members.
Certain specified sections of the Act do not apply to NPCs (including capitalisation, registration and transfer, secretaries, audit committees, takeovers, offers and fundamental transactions) and an NPC is not bound to the extended accountability requirements of the Act unless its MOI so requires. The sections that do not apply to NPCs are:

· Part D of Chapter 2 – Capitalisation of profit companies;
· Part E of Chapter 2 – Securities registration and transfer;
· Parts B and D of Chapter 3 – Company secretaries, and audit committees, except if required by the MOI;
· Chapter 4 – Public offerings of company securities;
· Chapter 5 – Takeovers, offers and fundamental transactions;
· Sections 146(d) and 152(3)(c) – Rights of shareholders to approve a business rescue plan, except to the extent that the NPC is itself a shareholder of a profit company engaged in business rescue proceedings;
· Section 164 – Dissenting shareholders’ appraisal rights, except to the extent that the NPC is itself a shareholder of a profit company.
Foreign and External Companies

A new concept of a "foreign company" is introduced by the Act. A company incorporated outside of South Africa irrespective of whether it carries on business or non-profit activities here, is referred to as a "foreign" company.  They are not required to register with the Commission. However, importantly, provisions of the Act relating to offers to the public of securities in South Africa will apply to the securities of a foreign company, whether or not it carries on activities here.

External companies are defined as a foreign company that is carrying on a business, or non-profit activities in South Africa, where carrying on a business is defined in section 23(2). External companies can register either as a profit or a non-profit company and will then need to follow the relevant financial reporting and auditing or review standards. 
In terms of section 23(2) a company needs to perform one or more of the following activities within the Republic to be regarded as an external company:

· Holding meetings of shareholders or directors or otherwise conducting its internal affairs;
· Operate bank or other financial accounts;
· Maintain offices or agencies for securities transfers;
· Acquiring or collecting debts;
· Acquiring an interest in a property;
· Entering into employment contracts;
The last three requirements above are changes from the 1973 Companies Act that are expected to have far-reaching effects as these companies must:

· Register with the Commission within 12 months of commencing business activities by completing a Notice of Incorporation and lodging a copy of its MOI (section 23(1));
· Maintain at least one office in South Africa and registering that address (section 23(3));
· File an annual return (section 33(2)).
Related and Inter-Related Persons and Control
The definition of related parties/persons in section 2 includes: 

· Married persons.
· Individuals who are separated by no more than 2 degrees of natural; or adopted consanguinity or affinity.
· An individual who is related to a juristic person which he or she controls (directly or indirectly) or whose business it controls. 

Provision is made for the Companies Tribunal, or a Court, to grant exemption from the provisions for a related party, when independence can be proven. 

Summary – Categories of Companies

	
	Non-profit companies
	Profit companies
	Close Corporations

	
	
	Private companies
	Personal liability companies
	Public companies
	State-owned companies
	

	
	
	Sole shareholder and director
	All shareholders are directors
	Other
	
	
	
	

	Name
	NPC
	(Pty) Ltd
	(Pty) Ltd
	(Pty) Ltd
	Inc
	Ltd
	SOC
	CC

	1973 Act equivalent
	Section 21 companies
	Private companies
	Private companies
	Private companies
	Section 53 Company limited by guarantee
	Public companies
	New
	Close Corporation

	Number of shareholders
	Minimum 3
	Unlimited (currently limited to 50)
	Unlimited (currently limited to 50)
	Unlimited (currently limited to 50)
	Unlimited
	Minimum 1 (currently 7)
	Minimum 1 (currently 7)**
	Maximum 10 members

	Number of directors
	Minimum 3
	Minimum 1
	Minimum 1
	Minimum 1
	Minimum 1
	Minimum 3 (currently 2)
	Minimum 3 (currently 2)**
	Not applicable

	MOI requirements
	State that it is a non-profit company
	Prohibit offer of securities and limit transferability
	Prohibit offer of securities and limit transferability
	Prohibit offer of securities and limit transferability
	As for private companies and state that it is a personal liability company
	None
	None**
	Founding statement only

	Annual General Meeting
	 Yes
	No
	No
	No
	No
	Yes
	No
	No

	Annual Financial Statements
	Yes
	Yes
	Yes
	Yes
	Yes
	Yes
	Yes**
	Yes

	Accounting framework
	IFRS or IFRS for SMEs
	Framework for non-public entities*
	Framework for non-public entities*
	IFRS or IFRS for SMEs
	Framework for non-public entities*
	IFRS
	GRAP
	Gaap  appropriate to the business

	Audit / Review / Exempt
	Review***
	Exempt***
	Exempt***
	Review***
	Review***
	Audit
	Audit**
	Accounting officer’s report

	Audit committee
	No
	No
	No
	No
	No
	Yes
	Yes**
	No

	Secretary
	No
	No
	No
	No
	No
	Yes
	Yes**
	No


*  Still subject to approval by the Accounting Practices Board or FRSC.
** All provisions that apply to public companies also apply to state-owned companies unless the Minister has granted an exemption.

*** If it’s in the public interest according to regulations still to be promulgated an audit may be required.
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Existing companies and Transitional Arrangements

Schedule 5 contains transitional provisions dealing with existing companies. These include the following
:

· Existing companies will continue in existence once the 2008 Act comes into effect; 

· An existing companys’ Memorandum and Articles of Association will constitute its MOI; and 

· Certain types of companies are deemed to have made various changes to their MOIs, in particular by including in their names the appropriate description for that type of company e.g. section 21 companies will include "NPC" in their names; section 53(b) companies which constitute personal liability companies will include "Inc" and state-owned enterprises, "SOC". It is unclear whether companies should, in addition, undertake any formalities to register the name change with the Commission but it doesn’t appear necessary. 

For two years after the effective date of the 2008 Act:

· Provisions in the MOI that relate to the "governance of the company" will continue to apply (unless they are amended to harmonise with the 2008 Act). After this two-year period, these provisions will continue to apply but only to the extent that they are consistent with the 2008 Act. 

· Any conflicts between the 2008 Act and the MOI are to be resolved in favour of the MOI save that:

· The name of the pre-existing company must incorporate the relevant description; 

· Shares having a "nominal" or "par" value will be subject to special provisions; 

· Existing directors, prescribed officers, secretaries and auditors continue to hold office, subject to certain specified terms and conditions; 

· Neither the Commission nor the TRP is permitted (until the company amends its MOI to make it consistent with the 2008 Act) to issue a "compliance notice" for conduct which is inconsistent with the 2008 Act; as long as it is consistent with the MOI. 

The transitional provisions also preserve:

· Any current investigations; 

· Any name reservations and registrations of shortened, translated and defensive names; 

· Existing court proceedings and orders (as per the current 1973 Act); and 

· Existing rights, entitlements, obligations, notices and orders as though given under the new Act.

Any distribution, financial assistance, “insider share issues” or options that are approved by shareholders of an existing company, but not yet implemented, as at the date that the Act comes into force, are subject to a new approval under the Act despite anything to the contrary in the company’s MOI.

Directors, officers and company secretaries of existing companies immediately before the effective date of the Act, will continue to hold those positions when the Act comes into force, subject to the company’s MOI and the Act.  
It should be noted, however, that any person who is ineligible or disqualified under the Act, is considered to have resigned from that position as from the effective date.  This also applies to auditors.
Incorporation of Companies
 

The Act provides that it is the right of every person to incorporate a company, rather than a privilege. Accordingly, it imposes minimal requirements for incorporation of a company. The DTI envisages that the incorporation process will be done electronically and should take a few minutes to accomplish. One person may incorporate a profit company and three or more incorporators are required for a non-profit company.

A company becomes incorporated by the adoption of the Memorandum of Incorporation (MOI), the filing of a Notice of Incorporation with the Commission and payment of a fee. 
Memorandum Of Incorporation

All companies will be required to have a single document entitled “The Memorandum of Incorporation”, in place of the current Memorandum and Articles of Association. The MOI must be consistent with the Act except to the extent that the Act provides otherwise.  In this regard the Act introduces the concept of “alterable” provisions, namely provisions of the Act that a company may negate, amend, limit or qualify in its MOI.

Doctrine of Constructive Notice 

A person will not be regarded as having received notice or knowledge of the contents of any document relating to a company merely because the document has been filed, or is accessible for inspection at an office of the company (section 19(4)). 

A person will also be regarded to have knowledge of the effect of the joint and several liability of directors and past directors for any debts and liabilities of a personal liability company (section 19(5)).

The doctrine of constructive notice will therefore not apply, other than:

· Regarding special conditions provided for in the MOI and to which attention was drawn in the Notice of Incorporation or Notice of Amendment (i.e. a company with the expression “(RF)” immediately following its name);
· The personal liability of directors and past directors of a personal liability company for debt contracted during their periods of office.

Ultra Vires Acts
Ultra vires acts will also no longer be relevant because section 20(1) specifies that no action of a company can be void simply because that action was prohibited by a limitation in the MOI and the directors were therefore not properly authorised. 

It is, of course, possible for Shareholder Agreements, Board Charters and other documents to restrict the powers of certain directors.  This would provide a right for the company to claim damages if the director acts beyond his or her powers. 

A special resolution of members may (section 20(2)) ratify any action by the company or its directors which is in conflict with limitations contained in the Memorandum of Incorporation.  In addition, any person who does anything that is inconsistent with the Act or with the provisions of section 20 (validity of company actions) is liable to shareholders unless that action has been ratified in terms of section 20(2).  It should be noted in this regard that section 157 introduces the possibility of class action, which further extends the litigation threat.
Procedure to Amend Memorandum of Incorporation 

A special resolution will continue to be required to amend the MOI. This requires agreement by 75% of the votes represented at a meeting. 

The interpretation: 

· For Profit companies is that shareholders representing 75% of the shares represented at the meeting shall vote in favour of the resolution; 

· For Non-Profit companies who have members agreement by 75% of the members is required; 

· For Non-Profit companies without members, the Board may amend that company’s Memorandum of Incorporation. 
Par Value Shares

In terms of section 35(2) shares will have no nominal or par value.  Par value shares that were in existence at the time of the new Act coming into operation will however be allowed to continue as such. The Minister may, at a later stage, promulgate regulation for the conversion of par value shares.
Pre-emptive Rights

Section 39 provides that each shareholder of a private company automatically has a pre-emptive right to be offered a proportionate share of any new shares offered. This right may be varied by the MOI.
Subsidiary Relationship

According to section 3 a subsidiary relationship exists when one party: 

· Controls the voting power at General and Annual General Meetings; or

· Has the power to appoint the majority of the Board. 
The Companies Act 1973 contains a loophole allowing a company which would otherwise be a holding company of a potential subsidiary (because it "controls", whether by indirect shareholding, control of the Board or otherwise, a company which would otherwise be a subsidiary), to avoid being a statutory holding company, if it is not a "member" of that potential subsidiary. 

This allows an effective holding company to get around the requirements in the 1973 Act that apply to statutory holding companies (e.g. the need to prepare group financial statements and directors reports covering subsidiaries) by using a nominee company to hold its shareholding in a subsidiary.

This loophole has now been closed in the Companies Act 2008 by removing the requirement for "membership" and by specifically referring to "nominees" in the definition of a subsidiary. The 2008 Act states that a company is a subsidiary of another juristic person (which person is then defined to be a "holding company"), if the holding company, or one or more of its subsidiaries or nominees, are able to exercise or control (directly or indirectly and without the need to be a "member") a majority of voting rights or has the right to appoint or elect or control the appointment or election of directors of the potential subsidiary which directors control a majority of the votes at a Board meeting
.
Company names

Section 11 sets out the criteria for names of companies.  A company name may include any words in any language together with any letters, numbers, or punctuation marks.  In addition to the symbols +, &, #, % and +, other symbols may also be used once prescribed by the Minister.  

Profit companies may also use their numbers as name, as long as it is followed by the expression (South Africa).

Other specific requirements are that the name must not:

· Be the same or similar to another business’ name or trademark;
· Imply any false or misleading connections with other businesses, persons, etc. (refer section 11(2)(b);
· Include any word, expression or symbol that constitutes propaganda for war, incitement of violence or racial, ethnic, gender or religious hatred.
In addition to these requirements the name must also include certain suffixes depending on the name and characteristics of the company:

	Condition
	Suffix
	Abbreviation

	If the name is the registration number
	(South Africa)
	

	If the MOI includes a limiting provision as in section 15(2)(b) or (c)
	(RF)
	

	Personal liability company
	Incorporated
	Inc.

	Private company
	Proprietary Limited
	(Pty) Ltd.

	Public company
	Limited
	Ltd.

	State-owned company
	SOC Ltd.
	

	Non-profit company
	NPC
	


Company names are to be reserved for a period of six months, with further renewals after every six months. Section 12(6) to (8) contains provision to deal with instances where abuse of the name reservation system is suspected.
Financial Statements and Audit

Financial Statements

Sections 29 and 30 contain the requirements with respect to financial statements and annual financial statements.  In terms of these sections, financial statements: 

· Must comply with financial reporting standards; 

· Should fairly present the state of affairs of the business of the company; 

· Must be prepared within 6 months of the end of the financial year (previously nine months).  (This deadline will now also apply to Close Corporations.

·  Are to be provided to all persons who hold a beneficial interest in the company. 

Any person who is party to the preparation of false or misleading statements is guilty of an offence (section 29(6)).  A director is liable in terms of section 77(3).

The current accounting frameworks will automatically be applicable under the new Act as illustrated below.  A company may always elect to use a “higher” framework, but not a “lower” framework. The regulations to be made by the Minister may alter the picture below
:

	Type of company
	Accounting framework
	Audit / review / exempt

	State-owned company
	Minister may grant exemption from IFRS where alternative ensures achievement of purpose of Act – GRAP
	Audited, except where Minister grants exemption

	Private company/CC defined as public as per regulations
	IFRS
	Audited

	Private company
	IFRS or IFRS for SMEs
	Review

	“Owner-managed” private company
	Framework for non-public entities (still subject to approval by Accounting Practices Board/FRSC)
	Exempt

	Personal liability company
	Framework for non-public entities (still subject to approval by Accounting Practices Board/FRSC)
	Audited / voluntarily audited / review / exempt depending on regulations

	Public company
	IFRS
	Audited

	Non-profit company
	IFRS or IFRS for SMEs
	Review

	Close corporation
	Generally accepted accounting practice, appropriate to the business of the corporation, and achieving fair presentation
	Accounting officer’s report


Audited annual financial statements must include, in addition to the requirements of the applicable financial reporting framework, the following information related to the remuneration and benefits received by directors:

· Fees paid for services rendered;
· Salary, bonuses and performance-related payments;
· Expense allowances that the director does not have to account for;
· Pension fund contributions;
· Options or rights given;
· Financial assistance for the purchase of shares;
· Details about interest charged on loans to directors as required by section 30(5)(g);
· Pensions paid to past directors;
· Securities issued to directors or officers;
· Details of service contracts of current directors and officers.
Section 30(3)(c) specifies that the financial statements need to be signed by one director, the existing requirement in section 305(3) of the 1973 Act is that two directors should sign the financial statements.

Auditor 

Sections 90 to 93 deal with the appointment of an Auditor by public and state-owned companies.

Upon its incorporation, and each year at its annual general meeting, a public company or state owned company must appoint an auditor. To be appointed as an auditor of a company, a person or firm must be acceptable to the company’s audit committee as being independent of the company. 

A retiring auditor may be automatically re-appointed at an annual general meeting without any resolution being passed, unless the audit committee objects to the reappointment.
Requirement for Audit

Annual financial statements for a public company must be audited and in the case of any other company must be audited if required to by regulations still to be made by the Minister (section 30). The regulations will take into account whether the company is operating in a space that can be defined as having public interest, as indicated by:

· Turnover,

· Number of employees, or

· Nature and extent of activities.  

Therefore, it can be assumed that certain private companies will need to have their annual financial statements audited, whilst some will fall outside the public interest and will not have to be audited, but only reviewed or can even be exempt from audit and review.

Other companies will either be audited voluntarily at the option of the company or independently reviewed in a manner that will have to satisfy the regulations to be made by the Minister. Opting for voluntary audit will invoke all the additional transparency requirements of Chapter 2, Part C.

Certain private companies are completely exempt if:
· One person holds or has all the beneficial interest in all the securities issued by the company; or 

· Every person who is a holder or has beneficial interest in securities issued by the company is also a director of the company, 

Except if the company has only one director and that director is a disqualified person.

Appointment of Auditor 

Section 84(4)(b) requires public companies to appoint an auditor and to register the auditor (S85). 

Other Services

An auditor appointed by a company may not perform any services for that company 

· That would place the auditor in a conflict of interest as prescribed or determined by the Independent Regulatory Board for Auditors in terms of section 44 (6) of the Auditing Profession Act, 2005 (Act No. 26 of 2005); or 

· As may be determined by the company’s audit committee in terms of section 94 (7)(d). 

The review of the independence of the auditor remains a matter for the Audit Committee to consider. 

Section 92 continues to apply the principle of “designated auditor”, not being permitted to serve a company for more than five (5) years. 

Auditor Vacancy

Before making an appointment:

· The Board must propose to the company’s audit committee, within 15 business days after the vacancy occurs, the name of at least one registered auditor to be considered for appointment as the new auditor; 

· May proceed to make an appointment of a person proposed in terms of paragraph (a) if, within five business days after delivering the proposal, the audit committee does not give notice in writing to the Board rejecting the proposed auditor. 

Company Records 

All companies have to maintain accounting records.  Section 24(1) provides that company records: 

· Must be kept for a minimum of seven years; 

· Should be in written form, which includes electronic form. 

Annual Return 

All companies, including external companies, must file an annual return with the Commission (section 33).   In this return the company must designate a director, employee or other person who is responsible for the company’s compliance with certain requirements.
In terms of section 33, the compliance person is responsible for the annual return, as well as to ensure compliance with the requirements of sections 23 to 34 and section 84 to 94 (if they apply).  These sections include those dealing with:

· Registering an external company (section 23);
· Maintenance of documents including accounts, books, minutes and communication with shareholders (section 24);
· Location of registered office (section 25);
· Access to records of persons with a beneficial interest in securities (section 26);
· Financial year-end (section 27);
· Accounting records (section 28);
· Financial statements (section 29);
· Annual financial statements (section 30);
· Access to financial statements or related information (section 31);
· Use of company name or registration number (section 32);
· Registration of secretaries and auditors (section 85);
· Company secretary (section 86 – 89);
· Auditors (section 90 – 93);
· Audit committees (section 94).
Directors and Officers

Directors

A private company or personal liability company will require at least one director while public companies and non-profit companies require a minimum of three directors (section 66).
The legislation refers to an “ex officio”, or executive director, who has all the powers and duties of any other director.  An ex officio director will cease to be a director upon ceasing to hold office (section 70(1)(b)). 

Directors’ remuneration shall be approved by a special resolution, passed by shareholders (section 66(9)) every two years. 

The provision in the Companies Act 1973 for passing a resolution to simultaneously elect all directors by means of a single resolution, no longer applies.  Each director shall be appointed by a separate resolution. The 2008 Act requires: 

· Separate voting for each candidate director; 

· 
For vacancies only to be filled if more than 50% of the shareholders who voted supported the candidate director (section 68(2)). 

A minimum of at least half of all directors must be elected by shareholders of the company.

The existing qualifications and disqualifications for directors have been largely retained with additional flexibility where there is a sole shareholder. The following persons are not allowed to be directors of a company:

· A juristic person;
· An unemancipated minor, or someone who is under similar legal disability;
· Someone who is disqualified by the MOI (section 69(7));
· A person who was prohibited by a court or declared delinquent by the court in terms of section 162 of the 2008 Companies Act or section 47 of the Close Corporations Act (section 69(8)(a));
· An unrehabilitated insolvent (section 69(8)(b)(i));
· Someone who is prohibited in terms of any public regulation (section 69(8)(b)(ii));
· Someone who has been removed from an office of trust on the grounds of misconduct involving dishonesty or has been convicted and imprisoned without the option of a fine, or fined for more than a prescribed amount for fraud related offences (section 69(8)(b)(iii) and (iv)).  However:

· This disqualification automatically ends five years after removal from office or completion of the sentence, unless extended by a Court on application from the Commissioner (section 69(9);
· This qualification is also not applicable if all the shares are held by that person or the other shareholders have given consent in writing (section 69(12)).
· A court may exempt a person from any of the applications of section 69(8)(b).

Delinquent Directors
Section 162 introduces a new concept where a shareholder, director, employee, prescribed officer or company secretary may apply to the court to have a director declared delinquent or under probation under certain circumstances. In general terms, a declaration of delinquency subsists for the lifetime of the person declared delinquent. A person who has been declared delinquent or is subject to an order of probation may apply to court for relief and to have such order set aside.
Section 71 of the Act incorporates an additional mechanism for the removal of directors. Where a shareholder or director alleges that a director has become ineligible, disqualified or incapacitated or has neglected or been derelict in the performance of his/her functions as director the Board must decide the matter and remove the director concerned if in agreement.  The director must be given proper notice of the meeting where this resolution will be considered and be given an opportunity to make a presentation. If the company has fewer than three directors Board consideration is not necessary and an ordinary shareholders’ resolution will be sufficient.
Directors’ Duties
Currently directors’ duties are regulated by the common law, Companies Act of 1973 and the Corporate Laws Amendment Act of 2006. The 2008 Act replaces the 1973 Companies Act and Corporate Laws Amendment Act and includes a simplified version thereof.   The Act also codifies the common law duties and this will provide for a clearer understanding and a precise statement of what the common law duties entails. 

In general, director’s duties can be divided into two categories, namely the duty of care, skill and diligence and fiduciary duties. 

When exercising their duty of care, skill and diligence, the point of departure is that a director must display the utmost good faith towards the company and must act with the necessary skill and care in performing his/her functions.

The fiduciary duties include:

· The duty to act in good faith and in the best interests of the company;
· The duty to avoid conflicts of interest;
· Not to use the position as director for personal gain; and 

· To exercise their powers for the purposes for which they are granted.

Section 76 of the Act contains the existing common law principles of both the fiduciary duty and duty of care and skill. When acting in capacity as director of a company, the director must exercise the powers and perform the functions of director in good faith and for the proper purpose, in the best interest of the company and with the degree of care, skill and diligence that may reasonably be expected of a person carrying out the same functions in relations to the company as those carried out by the director and having the general knowledge, skill and experience of the specific director. 

Directors must also disclose any personal financial interest that they, or a related person, might have in a matter that will be considered at a Board meeting. Only direct, material interests of financial, economic or monetary value need to be disclosed. Directors are required to disclose interests in an existing contract in which the company has a material interest. 

Should directors come across any information that may be relevant to the company, they are obliged to release that information to the company unless that information is immaterial, available to the public in general or if there is an ethical or legal duty on the director not to divulge the information.

Another duty of a director is the duty not to use the director’s position or information obtained while acting in the capacity as director for personal gain or to cause harm to the company or a subsidiary of the company.

The business judgment test needs to be applied to determine whether a director acted with the necessary care, skill and diligence. 

A director will be deemed to have satisfied its obligations to act in the best interest of the company, to act in good faith and for the proper purpose if the director has taken reasonable, diligent steps to become informed about the matter and did not have a material personal interest in the subject matter of the decision or in the event that the director did have an interest, he/she declared the interest to the company and the director has a rational basis for believing and did indeed believe that the decision was in the best interest of the company.

If a director is found to have breached any one of his duties, section 77(2) states that the director may be held liable in accordance with the common law for any loss, damages or costs sustained by the company as a result of the director’s breach. 

The Act does however afford some protection to directors. Amongst others the Act provides for the company to advance expenses to the director for defending a claim arising out of the director’s service to the company. In certain circumstances the company may also indemnify the director against the consequences of a breach by the director. The company may however not indemnify the director for wilful misconduct or breach of trust. 

The company is also allowed to pay expenses incurred by the director in defending a claim which has been withdrawn or that has been dismissed. The business judgment rule also provides a new defence to directors if they satisfy the requirements set out above. The company is also allowed to purchase insurance to protect both the director and the company against the risks of liability.

The Act has codified the common law duties and incorporated a simplified version of such obligations as stated in the current Companies Act and Amendment Act. There are, however, certain notable additions in the Act which extend directors’ duties and liabilities, therefore increasing the accountability of directors to the shareholders of a company. These additions include those requirements which relate to directors’ use of information and conflicting interests (section 75 below), the standard of directors’ conduct (section 76 above) and certain liabilities which are placed on directors and officers (section 77 below). It is worth noting that these provisions are in addition to, not in substitution for, a director’s common law duties. 

Removal of Directors
A director may be removed by an ordinary resolution at a shareholders meeting (section 71). The director must be given the same notice of the resolution as shareholders and the director should be allowed to make representations to the shareholders meeting, either in person or through a representative. 

The Board may remove a director: 

· Whom it has determined is ineligible, disqualified, incapacitated, negligent or guilty of dereliction of duty;  or 

· Who has, as the sole South African resident director, become non-resident. 

Board Committees
Board Committees may appoint non-directors (S72(2)) to a Committee. Such persons shall not have a vote, but they do share liability as they are included for purposes of those sections which deal with qualification/eligibility, ”director’s personal financial interests”, “liability of directors and prescribed officers” and “indemnification and director’s insurance”.
The Minister may prescribe that a company or a category of companies should have a social and ethics committee if it is “desirable in the public interest”, having regard to its annual turnover, workforce size, and the nature and extent of its activities.  However, the Act gives no indication as to the envisaged functions of such a committee. 

Board Meetings (S73) 

A Board meeting is obligatory if called for by: 

· In the case of a Board with 12, or in excess of 12, directors:  25% of the directors;
· Otherwise: 2 directors (section 73).

The MOI may specify a different number.
Board meetings may be held with certain or all the directors using electronic communication. 

If there is a tie in voting and the Chairperson has not previously voted, then the Chairperson may caste a deciding vote. In all other instances, the motion is not carried. Minutes of meetings are required and resolutions should be dated and numbered sequentially and are effective, with immediate effect.
Round robin resolutions will require written consent by a majority of directors (section 74). The 1973 Act referred to all directors.
Financial Interests of Directors
Section 75 of the Act, which regulates a director’s use of information and conflicting interests, states that a director must not, directly or indirectly, use his/her position to make a secret profit or “otherwise gain an advantage” for himself or someone else. Furthermore, a director is obliged to act in such a manner that will not cause detriment to the company, thus acting in the best interest of the company. A director must not improperly use his/her position to make, participate in the making of, influence or attempt to influence a decision on a matter in respect of which the director has a conflicting personal financial interest.  A director with a personal interest in a matter may disclose such interest in advance to the company by delivering a notice in writing setting out the nature and extent of that interest. This notice may be used until it is changed in writing or withdrawn. The 1973 Act provides that a general declaration of interest will only apply until the end of the current financial year.

If a matter is to be considered by the Board wherein the director has an interest that director must declare the conflict and its general nature before the matter is considered at the meeting. The director is then obliged to immediately leave the meeting therefore prohibiting him/her from voting on the matter or trying to influence the discussion or vote at any time. The 1973 Act does not require the director to recuse him herself. 

A transaction between the company and a director in which the director has a personal financial interest is not void or voidable solely because of that interest if the transaction is approved by the Board in the manner contemplated above, or is ratified by the passing of an ordinary resolution. 

Section 75 does not apply to a director in respect of a decision that may generally affect all of the directors of a company in their capacity as directors or a class of persons unless the only member of the class is the director or person related to the director or if there is a proposal to remove that director from office. Furthermore, the section does not apply to a company or its director if there is only one director of the company or only one person holds all of the beneficial interests of the issued securities of the company. 

When the only director of a company does not hold all the securities, he/she may only enter into a contract in which he/she or a related person has a personal financial interest, after obtaining an ordinary resolution of shareholders.
Liability of Directors and Prescribed Officers (S77) 

A director, prescribed officer and a member of a Board Committee is liable: 

· For a breach of a fiduciary duty; 
· For losses, damages or cost resulting from: 

· Acting without the necessary authority; 

· 
Agreeing to the company carrying on business in a situation in which it is insolvent, reckless, grossly negligent or acting fraudulently; 

· For signing or consenting to the publication of Annual Financial Statements or a Prospectus, which contains an untrue statement; 

· For knowingly consenting to the issue of shares, which had not been authorised; 

· For granting unauthorised options; 

· For agreeing to the granting of financial assistance to directors or other parties, when not in accordance with requirements;

· For knowingly failing to vote against a share purchase which did not accord with the legislative requirements (section 77).
A director will only be liable for failing to vote against a distribution if, immediately after so voting, the company failed to satisfy the solvency and liquidity tests and this was reasonably predictable. 

Liability is joint and several with other parties found liable for the act. 

Indemnification and Directors Insurance (S78) 

A company may not indemnify a director against liability. The company may however, if authorised in its MOI: 

· Make an advance to a director for defence costs; 

· Pay all the expenses of a director if the allegations are abandoned or discharged. 

A company may also purchase insurance (S78) to protect: 

· A director against liability or expenses; 
· The company against the expenditure incurred in: 

· Advancing funds to a director; 

· Reimbursing or indemnifying a director against expenses. 

Company Secretary

As with the 1973 Act, the new legislation requires all public companies to appoint a company secretary and to register the company secretary (section 85). The duties of the company secretary include:

· Providing the directors with guidance as to their duties, responsibilities and powers.

· Making the directors aware of any law relevant to or affecting the company. 
· Reporting to the company’s Board any failure on the part of the company or a director to comply with the MOI or rules of the company or the Act.

· Ensuring that minutes of meetings are properly recorded.

· Certifying in the annual financial statements whether the company has filed required returns and notices in terms of the Act, and whether all such returns and notices appear to be true, correct and up to date.

· Ensuring that each person who is entitled to receives a copy of the annual financial statements.

· Acting as compliance officer in terms of section 33(3).
Audit Committees

Section 94 requires each Annual General Meeting of public companies and State owned enterprises to appoint at least three non-executive directors to the Audit Committee who are not related to management, employees, officers, suppliers or customers, unless the company is a subsidiary of another company which has an Audit Committee. The existing 1973 Act only requires two non-executive directors who must act independently, and audit committees are currently appointed by the directors.
The duties of the Audit Committee (S94(7)(f)) now include the need to prepare a report for the Annual Financial Statements on: 

· How the Audit Committee carries out its functions; 

· Confirming whether or not the auditor is independent; 

· Commenting on: 

· The financial statements;
· Accounting practices;
· Internal financial control;
The other duties, which remain unchanged, deal with: 

· Nominating the auditor; 

· Verifying the independence of any proposed appointee as auditor, before the appointment becomes final; 

· Audit fees; 

· Nature and extent of non-audit services; 

· Pre-approval of contracts for non-audit services; 

· Dealing with concerns or complaints relating to: 

· Accounting policies;
· Internal audit;
· The audit or content of Annual Financial Statements; 

· Internal financial controls.
· The effectiveness of risk management, controls and governance processes. 

Shareholder Meetings 

The threshold required to call a shareholders’ meeting is 10% of the voting rights entitled to be exercised on the proposed matter, which is the global norm. The MOI may specific a lower (but not higher) percentage. If the demand for a meeting is vexatious the company may apply for a court order to set it aside.

Written “round robin” shareholder resolutions are possible and will have the same effect as if approved at a properly constituted shareholders’ meeting.  Business that is required to be dealt with at an AGM may not be conducted in this manner, however.

A shareholders meeting may be conducted by use of electronic communication (section 63), provided: 

· The notice of meeting informs shareholders of the use of electronic communication at the meeting; 

· The shareholder or proxy is responsible for the cost of using electronic communication to participate reasonably effectively in the meeting. 

Notices  

Reference to Business Days

The notice period for all shareholder meetings is now set in business days, as compared to the previous calendar days.  Accordingly, the following notice period applies: 

· Public company or non-profit company with voting members:  15 days;
· Private and other companies:  10 days.
Section 5(3) specifies that business days: 

· Exclude the day of the first event;
· Include the day of the second event;
· Exclude public holidays, Saturdays and Sundays which fall between the first and second event. 

Electronic Transmission Required 

Section 6(10), as read with Section 61, provides that the transmission of a notice by electronic means is an acceptable form of service. 

Proxies 

Proxies will (section 58) remain valid for one year and may concurrently appoint two persons as proxies. 

Companies may not require a proxy appointment to be irrevocable. 

Special Resolutions

The approval threshold for special resolutions is 75% but the MOI may provide for a lower percentage (or one or more lower percentages for the approval of specific matters). Ordinary resolutions must be approved by more than 50% of the voting rights exercised in respect of the resolution, however, the MOI may provide for a higher percentage. This is subject to the overriding proviso that there must be, at all times, a margin of at least 10% between the thresholds for an ordinary and a special resolution.

Special resolutions are required: 

· To amend the Memorandum of Incorporation; 

· To approve the voluntary winding-up; 

· For disposal of all, or the greater part, of assets or undertakings [new provision]; 

· For an amalgamation/merger; 

· For a Scheme of Arrangement; 

· For directors’ remuneration (section 66(10)).
The requirement for a special resolution before disposing of all, or the greater part, of a company’s assets or undertakings, has progressed from the requirement for an ordinary resolution, contained in the 1973 Companies Act, to a requirement for a special resolution. 

Quorum and Adjournment
Should a quorum of 25% of the voting rights, which quorum applies to ordinary and special resolutions, not be present at a shareholders meeting, after waiting for one hour or such period as set by the MOI, the meeting shall be postponed without further notice for one week (section 64). The 1973 Act provides for a quorum of three only for consideration of ordinary resolutions, unless the articles provide for a greater number.
Further notice is not required, unless the adjournment was on the basis of “until further notice”.  The new legislation, unlike the old, makes no provision for a press notice of adjournment. 

If, at the time the postponed meeting was scheduled to begin, there is still no quorum the members present will be deemed to constitute a quorum. 

Annual General Meetings

Only public companies need to have Annual General Meetings (section 61(7)), which shall be held no later than fifteen (15) months after the previous AGM. 

The AGM shall consider: 

· The Directors’ Report;
· The Audited Financial Statements;
· The Audit Committee Report;
· Election of directors; 

· Appointment of Auditor; 

· Appointment of Audit Committee (Note: The appointment of the Audit Committee was not previously a shareholder matter). 

One-Man Company

Section 57 provides that a profit company, which is not a state-owned company, will not require notice: 

· When there is one shareholder;  or
· When there is one director to perform the duties of the Board. 

Sections 59 to 65 do not apply to companies with one shareholder.

Corporate Finance

Minority Protection

Minority shareholders continue to be protected by the requirement of shareholder approval for:

· Issues of shares, convertible securities or share options to directors and other specified persons such as those related to the company or any director;

· Financial assistance for share subscriptions or purchases; and

· Loans or other financial assistance to directors or related parties.

The Act also introduces a new regime giving dissenting minority shareholders “appraisal rights” in circumstances to demand payment from the company of the fair value of the shares they hold.  In order to do this, a dissenting shareholder must give written notice to the company. The shareholder may then demand that the company pay him/her the fair value of the shares held if they comply with the requirements of section 164.The procedures for claiming a fair value form several pages of the Act.
Distributions

All distributions, including of dividends, require Board approval subject to the satisfaction of the solvency and liquidity test.  Directors who are present and participated in the decision as well as those directors who failed to vote against the distribution may be jointly and severally liable for any distribution in contravention of the Act. “Distribution” is widely defined and includes share buybacks.
Debentures

Provisions relating to debentures are replaced with a general scheme to protect the interests of holders of “debt instruments” issued by a company for securities other than shares and loans. Debt instruments may be secured or unsecured, may have special privileges, e.g. shareholder meeting attendance and voting rights, as well as allotment, redemption or substitution rights. Trustees and new trustees for the holders of debt securities are required to meet certain stipulated requirements.  The Act also deals with the liability and indemnification of trustees. 
Solvency and Liquidity

A capital maintenance regime based on solvency and liquidity is to be imposed. Financial assistance for the purchase of shares will be allowed if the solvency and liquidity requirements are met (section 45(3)).
The concept of par value shares, although it will continue for existing companies, will no longer apply to new companies when the new legislation becomes effective. 
Boards of companies have been given new powers to facilitate equity financing.  These include the right of the Board to:

· Increase or decrease the number of authorised shares of any class; 

· Reclassify any authorised but unissued classified shares; 

· Determine the preferences, rights, limitations or other terms of shares which have been authorised but not issued.  

In all these cases the MOI may provide otherwise.

King III
Introduction

The third Report on Governance in South Africa (King III) was released on 1 September 2009 by the Institute of Directors (IOD) and will become effective from 1 March 2010.
The requirement is now that companies have to “apply or explain” the code. This approach requires more consideration of what is actually done to implement the code. The framework recommended by King III is principle based. Entities are encouraged to tailor the principles of the Code as appropriate to the size, nature and complexity of the business. Where sections of the Code are not to be applied by the entity it will be required to document and disclose why not and should get board approval and sign off on what is and is not being implemented.
Structure of the report

King III is divided into nine chapters in which each of the principles to be contained in the code are listed as headings and discussed in paragraphs underneath those headings.
Structure of the report:

· Chapter 1 – Ethical leadership and corporate citizenship;
· Chapter 2 – Board and Directors;
· Chapter 3 – Audit committees;
· Chapter 4 – The governance of risk;
· Chapter 5 – The governance of information technology;
· Chapter 6 – Compliance with laws, rules, codes and standards;
· Chapter 7 – Internal audit;
· Chapter 8 – Governing stakeholder relationships;
· Chapter 9 – Integrated reporting and disclosure.
Application of the code
The report applies to all entities regardless of the manner and form of incorporation or establishment and whether in the public, private sectors and non-profit sectors.
Each entity should consider the approach that best suits its size and complexity.
It is recommended that all entities disclose which principles and/or practices they have decided not to apply and explain why. 
This level of disclosure will allow stakeholders to comment on and challenge the Board to improve the level of governance.
Chapter 1 - Ethical leadership and corporate citizenship Role of the Board
Good corporate governance is about effective and responsible leadership, which calls for, integrity, transparency and accountability.

It is the duty of the Board to define the company’s strategy, provide direction and establish the ethics and values that will influence and guide practices and behaviour to achieve sustainable performance.

Corporate governance requires the Board to ensure that the company is run ethically:
· Ethics is all about integrity and responsibility;
· Ethics is the foundation of good corporate governance;
· The Board should actively manage a company’s ethics performance to ensure that the company’s reputation is protected.
Chapter 2 – Board and Directors

The Board is the focal point for corporate governance and is responsible to shareholders and stakeholders for performance and meeting of legitimate expectations and to the company for survival and prosperity.

The Board should further:

· Promote ethical culture;
· View sustainability as a business opportunity;
· Ensure the company is perceived as a responsible corporate citizen (ethical, socially and environmentally responsible for sustainability);
· Appreciate strategy, risk, performance and sustainability as inseparable;
· Appoint executive directors and the CEO;
· The Board should appoint the CEO.
· Companies listed on the JSE are required, with effect from June 2009, to appoint a financial director.
· Levels of materiality should be defined by the Board.
· A process should be agreed to provide directors with access to company information and records.
· Establish delegation of authority framework;
· Ensure risks are recognised and managed;
· The Board should identify, quantify and monitor key risk areas.
· Establish internal controls to cover financial, operational, compliance and sustainability;
· Ensure the company has an effective compliance framework and effective processes;
· Directors should have knowledge of relevant laws, regulations and codes.

· Ensure internal audit is risk-based;
· Internal audit should verify and provide assurance of the effectiveness of internal controls.

· Ensure integrity of financial reporting;
· Audit committee should review the financial statements.

· External auditors must be independent.

· Ensure the company makes full and timely disclosure of material matters to stakeholders;
· The Board should provide commentary on the financial results, to enable an investor to assess the company’s economic value.

· The Board should disclose if the company is a going concern.

· The Integrated Report should contain:

· The reason for any directors ceasing to be in office;

· The names of directors and their attendance at meetings;

· The age and length of service of each director;

· Each director’s list of other directorships.

· Shareholders should be encouraged to attend the annual general meetings.

· Ensure internal and external disputes are resolved;
· Act in the best interest of the company;
· Each director has a duty to exercise a degree of care, skill and diligence.

· Each director has a fiduciary duty to act in good faith and in the best interest of the company.
· Failure to exercise his/her duties may render a director personally liable.
· Directors should be entitled to take independent professional advice.
· Manage conflict of interests (real or perceived) and disclose such to the Board;
· Dealings in shares should be prohibited during closed periods and in periods in which directors are in possession of price-sensitive information.

· Commence business rescue proceedings as soon as the company is financially distressed;
· Ensure that a suitable practitioner is appointed if the process of business rescue commences and that the practitioner furnishes security for the value of the assets of the company.

· Have a competent Company Secretary;
· Appointed and removed by the Board.

· Should not be a director of the company.
· Public companies must appoint a Company Secretary.
· Company secretary should be a central source of guidance and advice to the Board.

· Responsible for Board agendas and papers and preparation of minutes.
· Director training and development should be through a formal process;
· A formal orientation and introductory program is required.
· CPD process for directors.
· Briefings on recent developments.
· Boards, committees, individual directors including the chairman should be assessed regularly (e.g. annually) on their performance;
· Annual evaluations of the Board, its committees and individual directors;
· Regular and timely appraisals of the Board.

· Evaluations should be reviewed by the nominations committee or by the Board.

· Directors should be subject to evaluation before the Board proposes and shareholders agree to their reappointment.

· The Board should have a majority of non-executive directors of which a majority should preferably be independent;
· The Board composition should be balanced and sufficient for effectiveness in terms of:
· Mix of executive to independent non-executive directors.
· The Board should contain a minimum of two executive directors, namely the MD and the FD (King II was silent as to the number of executive directors).
· Rotation of non-executive directors by public companies. One third of non-executive directors should retire each year.
· The independence of non-executive directors should be assessed after serving as a director after a period of 9 years.

· The Board should be entitled to remove any director without shareholder approval. (Amendment of MOI).
· Directors should be appointed through a formal process;
· The nomination committee should identify suitable members of the Board after the performance of background and reference checks.

· Non- executive directors should receive a letter of appointment.

· A Board charter is required, and all directors are to be courageous and honest, and have the necessary skills and experience;
· The Chairman and the CEO are to be separate;
· The Chairman of the Board should be reappointed on an annual basis.
· The Chairman of the Board should be an independent non-executive director.

· A lead independent director should be appointed in the case where an executive chairman is appointed or where the Chairman is not independent or conflicted.

· The Chairman should.
· Meet with the individual directors at least once in every year;

· Mentor new directors;

· Meet the CEO prior to Board meetings to discuss important issues;

· Not be a member of the audit committee;

· Be a member of the nominations committee and may also be its chairman;

· Not chair the risk committee, but may be a member of the risk committee.

· The Board should delegate certain functions to well structured committees;
· Should establish risk, nomination and remuneration committees.
· Except for the risk committee, all committees should comprise a majority of non-executive directors of which the majority should be independent.
· The nomination and the remuneration committee should only consist of non-executive directors of which the majority should be independent.

· Directors who are not members of a committee may attend meetings to gain information. Such directors may not be entitled to vote.

· Should be able to take independent professional advice at the cost of the company.
· Companies should remunerate fairly and responsibly;
· The remuneration committee should make recommendations to the Board with regard to the setting of remuneration policies.

· The mix between fixed and variable pay should be clearly agreed.

· Shareholders should agree the general company policy of remuneration.

· Shareholders should approve non-executive fees in advance. The policy must be put to the shareholders for a non-binding advisory vote in a general meeting.
· The Board should determine the remuneration of executive directors in accordance with the remuneration policy.

· Non-executive fees should comprise a base fee as well as an attendance fee per meeting.

· Annual bonuses should be related to performance objectives.

· Contracts should not oblige companies to pay termination bonuses.

· Non-executive directors should not receive share options.

· A detailed analysis of director’s remuneration, on an individual basis, should be provided in the annual report as well as the salaries of the three most highly-paid employees who are not directors.
· The remuneration committee should issue a remuneration report as part of the Integrated Report.

Chapter 3 – Audit committees

King III gives comprehensive detail on the composition and functions of audit committees. Audit committees will be responsible for the integrated report, external audit, internal audit, risk management process and assessing the effectiveness of the finance function. Should also be responsible for the IT Risk and internal financial controls.
· A company should have an effective audit committee;
· The Board should elect the Chairman of the audit committee.

· Public Companies and State-Owned Companies are obliged to appoint an audit committee.

· The Audit Committee should:

· Consist of at least three members who are all independent non-executive directors excluding the chairman of the Board;

· Have a level of financial literacy;
· Be led by an independent non-executive director.
· The Audit Committee should meet at least twice a year;
· The Audit Committee should meet with external and external auditors at least once a year;
· The Committee should be permitted to consult with specialists or consultants;
· The Audit Committee should:
· Oversee the assurance function and review aspects of risk and sustainability;

· Must nominate the external auditor for appointment.

· Review financial statements;

· Consider any complaint about the accuracy or relevance of financial information;

· Satisfy itself of the expertise, resources and experience of the financial division;

· Ensure the independence of internal and external auditors;

· Listed companies should ensure that auditors are approved by the JSE;

· Review quality and effectiveness of the audit process.

· Oversee the planning and execution of the annual external audit;
· Consider the terms of the engagement, fees and extent of non audit services.

· Receive, consider and resolve the question of reportable irregularities;
· Assess the effectiveness of internal audit;
· Be responsible for financial risk management and controls;

· Review the appropriateness of policies and procedures to facilitate whistle blowing;

· Consider any action involving fraud and any complaints;

· Consider IT risk.
· The Chairman of the Audit Committee should be present at the annual general meeting to answer questions on the Report of the Audit Committee;
· The Audit Committee is responsible for ensuring that significant risks are addressed and managed;
· The Chief Internal Auditor should report directly to the Audit Committee;
· The Audit Committee is required to report to the Board and the stakeholders on how it has fulfilled its duties during the financial year.

Chapter 4 – The governance of risk
· The Board should be responsible for the governance of risk.

· Risk management is inseparable from the company’s strategic and business processes.

· Risk management should be applied by all companies.

· Management is responsible for the implementation of a risk management process.

· The CEO should be at the forefront of the adoption or upgrading of the risk management plan.

· Risk management should involve all employees of the business in their day to day activities.
· The Board is responsible for the process of risk management and should approve the company’s risk philosophy.

· The Board should adopt a Risk Management Plan.

· Should be reviewed annually.
· The Board may delegate the responsibility of risk management to a risk Committee.

· Should meet at least twice per year.

· The performance of the Committee should be evaluated annually.

· Risk assessments should be performed on an ongoing basis. 

· Should be conducted at least annually.

· Internal audit should provide independent assurance on the risk management process.

· The Board should determine the levels of risk tolerance on an annual basis.

· The Board should delegate to management the responsibility to design, implement and monitor the risk management plan.

· The following risks should be reported on:

· Reputational risk;

· Sustainability risks;

· IT risks;

· Risk of uncertainty.

Chapter 5 – The governance of information technology

· The Board should assume responsibility for the governance of IT.

· The governance of IT should be a permanent point on the Board agenda.

· The Board should receive independent assurance on the effectiveness of the IT internal controls.

· The Board should delegate to management the responsibility for the implementation of an IT governance framework.

· A Chief Information Officer (CIO) should be appointed by the CEO.

· The Board should monitor and evaluate significant IT investment and expenditure.

Chapter 6 – Compliance with laws, regulations, rules and standards

· Companies must comply with applicable laws and regulations.

· The Board and its directors must be aware of laws, rules and standards applicable to the company.

· The Board is responsible for compliance with laws and regulations.

· Individual directors should be informed of relevant laws, rules and standards;

· Compliance with laws and regulations should be a standing item on the agenda of the Board of directors.

· Compliance should be part of the culture and values of the company.

· A culture of compliance amongst employees should be encouraged.

· Compliance must be part of the risk management process.

· The Board should delegate to management the implementation of an effective compliance framework and process.

· An independent, skilled compliance officer may be appointed.
Chapter 7 – Internal audit

Companies should establish and maintain an effective risk based internal audit function.

· The role of internal audit is to:
· Perform reviews on the company’s governance process and ethics;

· Perform an objective evaluation of the risk management and internal control framework;

· Systematically analyse and evaluate the business processes and associated controls;

· Provide a source of information on fraud, corruption, unethical behaviour and irregularities.

· Internal audit should:

· Provide a written assessment of the effectiveness of the company’s system of internal control performance and risk management.
· Follow a risk based approach;

· The internal audit plan should take the form of an assessment of the company’s strategic, financial, IT, human resources, environmental and other matters which could endanger the operation of the company.

· Be strategically positioned to achieve its objectives;

· Should report at the level in the company which enables it to remain independent and to fully accomplish its responsibilities.

· Through the Chief Audit Executive, have a direct relationship with the audit committee, corporate governance committee and risk committee;

· Be staffed with a  competent, independent team;
· Team members should have appropriate technical and business skills. 

Chapter 8 – Integrated sustainability reporting and disclosure


King III requires companies to issue an integrated sustainability report, thereby increasing the trust and confidence of a company’s stakeholders and the legitimacy of its operations.
· Communication with stakeholders should:

· Be proactive and transparent;

· Include reporting on economic, social and environmental issues;

· Be relevant, material, accessible, understandable and comparable;
· Be well presented and should avoid jargon;

· Be focused on substance over form;

· Be formalised as part of the company’s reporting processes;

· Take place on a regular basis;
· More frequent than one a year.
· Have independent assurance.
Chapter 9 – Managing stakeholder relationships
A formal process should be established to resolve internal and external disputes.
· A company should:

· Proactively manage the relationship with its stakeholders;

· Promote constructive stakeholder engagement;

· Company’s right to take legal action should not be restricted;

· Be careful not to release price-sensitive information.

· Ensure equitable treatment of stakeholders.

· The Board should:

· Strive to achieve the correct balance between stakeholder groupings;
· Protect minority shareholders from abusive actions by controlling shareholders.
· Promote mutual respect between the company and its stakeholders;
· Ensure that disputes are resolved as effectively, efficiently and expeditiously as possible;
· Select the appropriate individuals to represent the company in the ADR process.

IFRS for SMEs
Purpose of IFRS for SME’s
The IFRS for SMEs has simplifications which reflect the needs of users of SMEs financial statements. Although prepared on IFRS foundations, IFRS for SMEs is a stand – alone framework which is separate from IFRSs.   
The Accounting Practices Board (APB) met on 13 August 2009 and approved the IFRS for SMEs for immediate use in South Africa. 

This has been issued as a Statement of Generally Accepted Accounting Practice (GAAP): IFRS for SMEs. 

The APB withdrew the Statement of GAAP for SMEs for financial periods ending after 31 August 2010. 

Based on the scope of the IFRS for SMEs and the relevant Companies Act legislation, the APB has allowed for the broader use of the IFRS for SMEs than the Statement of GAAP for SMEs. 
Fundamental changes from ED

· Making the IFRS a stand-alone document.

· Eliminating all but one of the 23 cross references to full IFRSs that had been proposed in the ED, with the one remaining cross reference providing an option, but not a requirement, to follow IAS 39 Financial Instruments: (Recognition and Measurement instead of the two financial instruments sections of the IFRS for SMEs). 
· Eliminating most of the complex options and adding guidance on the remaining ones.  
· Omitting topics that typical SMEs are not likely to encounter.  
· Not anticipating possible future changes to IFRSs. 

Intended scope of this IFRS

The IFRS for Small and Medium-sized Entities is intended for use by Small and Medium Sized entities (SMEs).  
Description of small and medium-sized entities

Small and Medium-Sized Entities are entities that:
· Do not have public accountability; and
· Publish general purpose financial statements for external users. 
Examples of external users include owners who are not involved in managing the business, existing and potential creditors, and credit rating agencies.

 An entity has public accountability if:
· Its debt or equity instruments are traded in a public market or it is in the process of issuing such instruments for trading in a public market (a domestic or foreign stock exchange or an over-the-counter market, including local and regional markets); or
· It holds assets in a fiduciary capacity for a broad group of outsiders as one of its primary businesses. This is typically the case for banks, credit unions, insurance companies, securities brokers/dealers, mutual funds and investment banks.

Some entities may also hold assets in a fiduciary capacity for a broad group of outsiders because they hold and manage financial resources entrusted to them by clients, customers or members not involved in the management of the entity. However, if they do so for reasons incidental to a primary business (as, for example, may be the case for travel or real estate agents, schools, charitable organisations, co-operative enterprises requiring a nominal membership deposit, and sellers that receive payment in advance of delivery of the goods or services such as utility companies), they are not considered to be publicly accountable.
If a publicly accountable entity uses this IFRS, its financial statements shall not be described as conforming to the IFRS for Small and Medium-sized Entities – even if law or regulation in its jurisdiction permits or requires this IFRS to be used by publicly accountable entities.

A subsidiary whose parent uses full IFRSs, or that is part of a consolidated group that uses full IFRSs, is not prohibited from using this IFRS in its own financial statements if that subsidiary by itself does not have public accountability. If its financial statements are described as conforming to the IFRS for Small and Medium-sized Entities, it must comply with all of the provisions of this IFRS.
Application of the scope of the IFRS for SMEs by the APB

The IFRS for SMEs may be applied as follows:

For companies with financial year ends prior to the effective date of the Companies Act 2008
The IFRS for SMEs may be applied by:
· A “public company” or a “private company”, as defined in the Companies Act, 1973, and
· A “limited interest company” or a “widely held company” as defined in the Corporate Laws Amendment Act, 2006 if it does not have public accountability as defined in section 1 of the IFRS for SMEs.

For companies with financial year ends on or after the effective date of the Companies Act 2008
The IFRS for SMEs may be applied by:
· A non-profit company;
· A private company;
· A personal liability company; and
· A public company as defined in the Companies Act, 2008, if it does not have public accountability as defined in section 1 of the IFRS for SMEs.

For entities other than companies where the founding document or other regulation requires compliance with a “fair presentation framework” as contemplated by the International Federation of Accountants (“IFAC”)
The IFRS for SMEs may be applied, if the entity does not have public accountability as defined in section 1 of the IFRS for SMEs.
· For entities where legal provisions or other regulations require compliance with a specific financial reporting framework (other than the IFRS for SMEs).
Such an entity may not apply the IFRS for SMEs even if it does not have public accountability as defined in section 1 of the Statement of IFRS for SMEs.
· For entities whose financial reporting framework is not set out by legal provisions, the founding statement or other regulations. If such an entity does not have public accountability, as defined in section 1 of the Statement of IFRS for SMEs, it should assess whether it is appropriate to apply the IFRS for SMEs.

Effective date of the IFRS for SMEs

An entity may apply IFRS for SMEs for annual financial statements that are authorised for issue after 13 August 2009.

Entities reporting in terms of the Statement of GAAP for SMEs

An entity may only continue to apply the Statement of GAAP for SMEs for year ends up to and including                  31 August 2010.

Requirement to prepare consolidated financial statements

The requirement to present consolidated financial statements is as follows:

· A parent entity shall present consolidated financial statements in which it consolidates its investments in subsidiaries in accordance with this IFRS.
· Consolidated financial statements shall include all subsidiaries of the parent.

A parent need not present consolidated financial statements if:
· Both of the following conditions are met:
· The parent is itself a subsidiary; and
· Its ultimate parent (or any intermediate parent) produces consolidated general purpose financial statements that comply with full International Financial Reporting Standards or with this IFRS; or
· It has no subsidiaries other than one that was acquired with intention of selling or disposing of it within one year. In this case, the parent shall account for such a subsidiary at fair value with changes in fair value recognised in profit or loss, if the fair value of the shares can be measured reliably.

Exemption will apply if the ultimate or intermediate parent produces consolidated financial statements that comply with IFRS, Statements of GAAP or the IFRS for SMEs.

Where an entity does not prepare consolidated financial statements when required to do so by the IFRS for SMEs, this will result in non-compliance with the IFRS for SMEs. 
Non-compliance with the IFRS for SMEs will result in a modified audit report when the effect on the financial statements is material.

Audit reporting considerations

The IFRS for SMEs constitutes an acceptable financial reporting framework for entities within the scope of the IFRS for SMEs, as issued by the APB. It is also a “fair presentation framework”.

An auditor can express an opinion that financial statements are “presented fairly”, in all material respects, in accordance with the IFRS for SMEs.

When an auditor issues an audit report on an entity applying the IFRS for SMEs, the audit report should identify the accounting framework as the ‘International Financial Reporting Standard for Small and Medium-sized Entities’.

Transitional arrangements

First time adoption of the IFRS for SMEs

The IFRS for SMEs states that an entity is a first-time adopter of the standard when in its first financial statements the entity makes an explicit and unreserved statement of compliance with the IFRS for SMEs. 
This is the case regardless of whether its most recent financial statements were prepared under full IFRS or national requirements that are not consistent with the IFRS for SMEs in all respects.

Accordingly, companies or other entities, currently using:
· IFRS,
· Statements of GAAP,
· The Statement of GAAP for SMEs, or
· An entity specific basis of accounting.
will all be classified as first-time adopters of the IFRS for SMEs when they adopt that standard.  
Major departures from IFRS
Five types of simplifications 

· The IFRS for SMEs contains five types of simplifications of full IFRSs: 

· Some topics in IFRSs are omitted because they are not relevant to typical SMEs;
· Some accounting policy options in full IFRSs are not allowed because a more simplified method is available to SMEs;
· Simplification of many of the recognition and measurement principles that are in full IFRSs;
· Substantially fewer disclosures;
· Simplified redrafting.
Omitted topics 

· The IFRS for SMEs does not address the following topics that are covered in full IFRSs: 
· Earnings per share; 
· Interim financial reporting;
· Segment reporting; 
· Special accounting for assets held for sale; 

Examples of options in full IFRSs NOT included in the IFRS for SMEs:
· Financial instrument options, including available for sale, held to maturity and fair value options; 

· The revaluation model for property, plant and equipment, and for intangible assets; 

· Proportionate consolidation for investments in jointly controlled entities;
· For investment property, measurement is driven by circumstances rather than allowing an accounting policy choice between the cost and fair value models;
· Various options for government grants; 

Recognition and measurement simplifications.
The main simplifications to the recognition and measurement principles in full IFRSs include: 

· Financial instruments: 
· Only fair value through profit and loss and cost or amortised cost is available.

· Derecognition is simplified.

· Simplified effectiveness testing for hedge accounting.

	Type of instrument
	Recognition

	Held-to maturity
	Not prescribed for SME’s

	Loans  or receivables
	Amortised cost or cost of no maturity date exists

	Available-for-sale
	Not prescribed for SME’s

	Equity instruments which cannot be fairly valued
	Cost


· Goodwill:

· Goodwill is amortised over a maximum of 10 years 
· Impairment testing is not done annually as required by IFRS3 but only if impairment is indicated

·  Other indefinite-life intangible assets ― always amortised over their estimated useful lives (ten years if useful life cannot be estimated reliably). 
· Investments in associates and joint ventures:

·  Can be measured at cost unless there is a published price quotation (when fair value must be used). 

· Research and development costs:

· Treat all research and development costs as expenses.
· Borrowing costs :

· Treat all borrowing costs as expenses. 
· Income taxes

· Simplified as per new proposed IAS 12
· Property, plant and equipment and intangible assets :

· Residual value, useful life and depreciation method for items of property, plant and equipment, and amortisation period/method for intangible assets, need to be reviewed only if there is an indication they may have changed since the most recent annual reporting date (full IFRSs requires an annual review). 

· Defined benefit plans: 

· All past service cost must be recognised immediately in profit or loss. 
· All actuarial gains and losses must be recognised immediately either in profit of loss or other comprehensive income. 
· An entity is required to use the projected unit credit method to measure its defined benefit obligation and the related expense only if it is possible to do so without undue cost or effort. 
· Held for sale classification:

· No separate classification.

·  Instead, holding an asset (or group of assets) for sale is an impairment indicator. 

· Biological assets:

· The fair value through profit or loss model is required for biological assets only when fair value is readily determinable without undue cost or effort. Otherwise, SMEs follow the cost depreciation-impairment model. 

· Share based payment:

· The directors’ best estimate of the fair value of the equity settled share based payment is used to measure the expense if observable market prices are not available. 

The National Credit Act No.34 of 2005

Purpose of the Act
The Act was passed into law by Parliament and signed by the President in March 2006. This aims to protect consumers taking credit or entering into consumer credit transactions.

In addition, the Act makes provision for the control and regulation of all credit transactions, including mortgages, credit cards, overdrafts, micro-loans and pawnbroking transactions.

The Act also regulates all institutions that provide consumer credit, including banks, furniture companies, clothing and other retailers, micro-lenders and pawnbrokers.

Provision is made in the Act for the registration of debt counsellors and debt restructuring for over-indebted consumers.  The Act also regulates credit bureaux and consumer credit information, providing for free access to this information, kept by credit bureaux, and for a process by which any errors on the credit records can be corrected.
Overview of the Act
Chapter 1 – Interpretation, Purpose and Application

Chapter 2 – Consumer Credit Institutions

Chapter 3 – Consumer Credit Industry Regulation
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Chapter 5 – Consumer Credit Agreements

Chapter 6 – Collection, repayment, surrender and debt enforcement
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Chapter 8 – Enforcement of Act

Chapter 9 – General Provisions

Schedule 1 – Rules concerning conflicting legislation

Schedule 2 – Amendment of Laws

Schedule 3 – Transitional Provisions

Chapter 1 – Interpretation, Purpose and Application

Definitions
Consumer

· The party to whom goods or services are sold under a discount transaction, incidental credit agreement or instalment agreement; 

· The party to whom money is paid, or credit granted, under a pawn transaction;

· The party to whom credit is granted under a credit facility;

· The mortgagor under a mortgage agreement;

· The borrower under a secured loan;

· The lessee under a lease;

· The guarantor under a credit guarantee; or

· The party to whom or at whose direction money is advanced or credit granted under any other credit agreement.
Credit provider

· The party who supplies goods or services under a discount transaction, incidental credit agreement or instalment agreement;

· The party who advances money or credit under a pawn transaction;

· The party who extends credit under a credit facility;

· The mortgagee under a mortgage agreement;

· The lender under a secured loan;

· The lessor under a lease;

· The party to whom an assurance or promise is made under a credit guarantee; 

· The party who advances money or credit to another under any other credit agreement; or

· Any other person who acquires the rights of a credit provider under a credit agreement.
Educational loan
· A student loan;

· A school loan; or 

· Another credit agreement entered into by a consumer for purposes related to the consumer’s adult education, training or skill’s development.
Incidental credit agreements

Incidental credit agreement: means an agreement, irrespective of its form, in terms of which an account was tendered for goods or services that have been provided to the consumer, or goods or services that are to be provided to a consumer over a period of time and either or both of the following conditions apply:
· A fee, charge or interest became payable when payment of an amount charged in terms of that account was not made on or before a determined period or date; or

· Two prices were quoted for settlement of the account, the lower price being applicable if the account is paid on or before a determined date, and the higher price being applicable due to the account not having been paid by that date.

Installment agreement

Installment agreement means a sale of movable property in terms of which:
· All or part of the price is deferred and is to be paid by periodic payments;

· Possession and use of the property is transferred to the consumer;

· Ownership of the property either:
· Passes to the consumer only when the agreement is fully complied with; or

· Passes to the consumer immediately subject to a right of the credit provider to re-possess the property if the consumer fails to satisfy all of the consumer’s financial obligations under the agreement.
· Interest, fees or other charges are payable to the credit provider in respect of the agreement, or the amount that has been deferred.
Discount transaction
· Goods or services are to be provided to a consumer over a period of time; and

· More than one price is quoted for the goods or service, the lower price being applicable if the account is paid on or before a determined date, and a higher price or prices being applicable if the price is paid after that date, or is paid periodically during the period.
Lease

· Temporary possession of any movable property is delivered to or at the direction of the consumer, or the right to use any such property is granted to or at the direction of the consumer;

· Payment for the possession or use of that property is:
· Made on an agreed or determined periodic basis during the life of the agreement; or

· Deferred in whole or in part for any period during the life of the agreement.
· Interest, fees or other charges are payable to the credit provider in respect of the agreement, or the amount that has been deferred; and

· At the end of the term of the agreement, ownership of that property either:
· Passes to the consumer absolutely; or

· Passes to the consumer upon satisfaction of specific conditions set out in the agreement

Large credit agreement

· A credit agreement which is greater that R 250,000; or

· A mortgage.
Intermediate agreement

· A credit agreement of between R 15,001 and R 250,000;
· Except a pawn transaction and a mortgage.
Small agreement

· Any pawn transaction;
· A credit agreement of up to R 15 000, excluding a mortgage;
Application of the act
This Act applies to every credit agreement between parties dealing at arm’s length and made within, or having an effect within, the Republic, except a credit agreement in terms of which the consumer is:

· A juristic person whose asset value or annual turnover, together with the combined asset value or annual turnover of all related juristic persons, at the time the agreement is made, equals or exceeds  R 1 000 000;
· The State; or 

· An organ of State;

· A large agreement in terms of which the consumer is a juristic person whose asset value or annual turnover is, at the time the agreement is made, below R 1 000 000;
· A  credit agreement in terms of which the credit provider is the Reserve Bank of South Africa; or

· A credit agreement in respect of which the credit provider is located outside the Republic. 

The asset value or annual turnover of a juristic person at the time a credit agreement is made, is the value stated as such by that juristic person at the time it applies for or enters into that agreement.
In any of the following arrangements, the parties are not dealing at arm’s length:
· A shareholder loan or other credit agreement between a juristic person, as consumer, and a person who has a controlling interest in that juristic person, as credit provider;

· A loan to a shareholder or other credit agreement between a juristic person, as credit provider, and a person who has a controlling interest in that juristic person, as consumer;

· A credit agreement between natural persons who are in a familial relationship and:

· Are co-dependent on each other; or 
· One is dependent upon the other; and

· Any other arrangement in which each party is not independent of the other and consequently does not necessarily strive to obtain the utmost possible advantage out of the transaction; or

· That is of a type that has been held in law to be between parties who are not dealing at arm’s length:
· This Act applies to a credit guarantee only to the extent that this Act applies to a credit facility or credit transaction in respect of which the credit guarantee is granted; and 
· A  juristic person is related to another juristic person if:
· One of them has direct or indirect control over the whole or part of the business of the other; or

· A person has direct or indirect control over both of them.
· The Act has limited application to so-called ‘incidental’ credit agreements. These are defined as goods or services provided to the consumer whereby interest becomes payable only when payment is not made on or before a predetermined period. The providers of such types of credit do not have to register in terms of the Act. An incidental credit agreement is distinguished from a trade account. A trade account is one where a credit limit is set for a customer. This is not the same thing as a credit facility. Provided interest is not charged on any overdue amount, the agreement to provide credit does not fall within the ambit of the Act.
Chapter 2 – Consumer Credit Institutions

The National Credit Regulator

The National Credit Regulator (NCR) was established as the regulator under the National Credit Act 34 of 2005 (the Act) and is responsible for the regulation of the South African credit industry. It is tasked with carrying out education, research, policy development, registration of industry participants, investigation of complaints, and ensuring enforcement of the Act.

The Act requires the Regulator to promote the development of an accessible credit market, particularly to address the needs of historically disadvantaged persons, low income persons, and remote, isolated or low density communities. 

The NCR is also tasked with the registration of credit providers, credit bureaux and debt counsellors; and enforcement of compliance with the Act.

The National Consumer Tribunal

The Tribunal is an independent body provided for under the Act. It is tasked with the hearing of cases arising from non-compliance with the Act as well as issuing of fines for contraventions thereof. Consumers and Credit providers may appeal to the Tribunal against the decisions of the NCR.
Chapter 3 – Consumer Credit Industry Regulation

Registration requirements
The Act requires the registration of credit providers, credit bureaux and debt counsellors. Credit providers must register if they have at least 100 credit agreements (excluding incidental credit agreements); or total principal debt of more than R 500,000.
Registration and renewal fees
The Minister may prescribe application fees to be paid as follows:

· An initial registration fee upon registration;
· An annual renewal fee.
Certificate, validity and public notice of registration 

Upon registering an applicant, the NCR must:
· Issue a certificate of registration;

· Enter the registration in the register;

· Assign a unique registration number.

National record of registrations
The NCR must establish and maintain a register of all persons who have been registered.

Chapter 4 – Consumer Credit Policy

Right to apply for credit
The NCA provides that every person, whether an individual, a group of people or a company, has the right to apply for credit from any credit provider. This right, however, does not prevent the credit provider from refusing to grant the credit, provided the reason for refusing to grant the credit is based on business grounds that are in line with their normal credit risk evaluation processes (section 60).
The right not to be discriminated against when applying for credit 

Consumers who are applying for credit are further protected against unfair discrimination by a credit provider. The Act forbids credit providers from discriminating against consumers on the basis of colour, race, age, political affiliation, sexual orientation, religious belief, or affiliation to any particular trade union. A consumer who is of the opinion that he/she has been discriminated against for these reasons may act against the credit provider through the Equality Court, or may complain to the National Credit Regulator which will refer the matter to the Equality Court (section 61).
The right to be given reasons for credit being declined 

The NCA gives a consumer, whose credit application has been declined by a credit provider, the right to request written reasons explaining why his/her application for credit has been declined. If the decision to decline the consumer's request is based on an unfavourable report received from a credit bureau, the Act stipulates that the credit provider must supply the consumer in writing with the name, address and other contact details of the credit bureau from which the credit provider received the information (section 62). 

The right to be given documents in an official language that the consumer understands 

A consumer has the right to receive documents from a credit provider in an official language that he/she understands. Documents that a credit provider must give to a consumer include the credit agreement, quotations and statements. This requirement is, however, subject to reasonability and factors such as usage, practicality, expenses, region and the needs of the consumers served by the credit provider. The credit provider must make a proposal to the NCR on the languages in which it intends making its documents available and the NCR will approve these proposals (section 63).
The right to be given documents in plain and understandable language 

A consumer has the right to receive information and documents in plain language. This means that the contents, meaning and importance of the document must be easy to understand.  In this regard the NCR may issue guidelines to indicate what would be regarded as “plain language” (section 64).
The right to be given documents related to the credit transaction 

The NCA gives the consumer the right to receive documents relating to the credit agreement in a manner that the consumer chooses. A consumer may choose to receive documents either in person at the credit provider's place of business, or by fax, email, or by a printable web page. 

A consumer has the right to receive one replacement copy of documents from the credit provider, free of charge, but only if the consumer requests the replacement copy within a year of the delivery of the original documents. For any additional replacement documents, the consumer will be expected to pay the credit provider (section 65).
The right to confidential treatment 
The consumer's right to confidentiality is protected by the provision that any person or organisation that receives or compiles confidential information on a consumer must use the information for the sole purpose for which the consumer has given his/her consent, unless the usage or release of such information is a requirement in terms of the NCA. The NCA further stipulates that the person or organisation holding the consumer's confidential information may only release it as specifically instructed by the consumer or by a court of law (section 68).
The right to access and challenge information held by a credit bureau 

The NCA gives the consumer the right to: 

· Access information that a credit bureau has in relation to him/her. The information must be given to the consumer free of charge every twelve months or for a fee if the consumer requests the information more than once within twelve months. Such a fee may not exceed R 20. 
· Challenge and request proof of the accuracy of information held by a credit bureau. Should a credit bureau fail to provide the consumer with proof of accuracy of information that the consumer disputes, it is compelled to remove the disputed information from its records.
· 
Be advised by a credit provider before certain adverse information about that consumer is passed on to a credit bureau. The consumer is also entitled to receive a copy of that information on request (section 72).
Negative option marketing 

Negative option marketing occurs when a credit provider offers a consumer credit, for which the consumer did not apply, and the offer states that the agreement will automatically come into existence unless the consumer rejects the offer. The Act prohibits this type of marketing. Any credit agreement that a consumer enters into on this basis is unlawful and will be dealt with as discussed above. 

The Act further requires that at the time of signing a credit agreement the consumer must be given an opportunity to decide on the following: 

· To have the consumer's credit limit under a credit facility automatically increased every twelve months.
· To receive any marketing communication or to be included in any customer or marketing list of the credit provider that is to be sold or distributed (section 74).
Prohibition of marketing and sales of credit at home and at work 

A credit provider may not harass a prospective consumer with the aim of entering into a credit agreement with the consumer. To ensure that consumers are not pestered into entering into credit agreements, the Act prohibits the marketing and sale of credit at a consumer's home or place of employment. There are, however, certain instances/exceptions, where credit can be legally marketed or sold at a consumer's home or work place:
· If the credit provider is invited by the consumer to market or sell the credit at the consumer's home, 
· If the credit provider visits the consumer to sell goods or services, and in the process incidentally offers to give or arrange credit to finance the goods or services that the credit provider is selling;
· If the credit provider sells developmental credit he can do so at the consumer's home or place of work without having been invited there by the consumer;
· If the prospective consumer is an employer;
· If the consumer has arranged with the credit provider to be visited at work for the purpose of marketing or selling credit; 
· If the credit provider arranges with the employer as well as a representative of a trade union and/or employee for the credit provider to market or sell credit at work (section 75).
Reckless credit and over-indebtedness

A consumer is over-indebted when, according to available information, the consumer will be unable to satisfy in a timely manner all the agreements to which the consumer is a party.
Credit is reckless when

· No assessment was made of the consumer’s ability to pay;
· The consumer did not understand his obligations;
· The specific agreement caused the consumer to become over-indebted.
The Act requires credit providers to do an assessment before entering into any credit agreement. The consumer must disclose information fully and truthfully at the time the agreement is made.
If reckless credit has been extended, a debt counselor may recommend that the debt be cancelled or restructured. 
A court may suspend or reduce obligations. A lender has no recourse against another lender who extends credit recklessly, with the result that responsible lenders then suffer (section 78, 79, 80, 81, 82, 83).
Debt counselling

If a consumer is in default of a credit agreement, the credit provider must advise the consumer in writing and propose that the consumer refers the credit agreement to a debt counsellor. No legal proceeding may be instated against a consumer before the proper counselling procedures have been observed.

The debt counsellor will assess whether the consumer is over-indebted or not, and if so, will propose a debt re-arrangement. 
The debt counsellor cannot write off the debt. The full debt must be repaid, but according to terms agreed to by all parties. 
Once consent has been reached between the parties, a member of the Tribunal may confirm the order. If no consent is reached, the matter must be taken to court. Until the debt is paid off the consumer may not take on more debt.
Chapter 5 – Consumer Credit Agreements

Unlawful Agreements 

The Act declares the following credit agreements as unlawful:

· Agreements where the consumer is a minor and was not assisted by a guardian at the time the agreement was signed by the consumer. If the consumer misleads the credit provider into believing that he/she is no longer a minor then the agreement will be enforceable; 

· Agreements entered into with a consumer who has been declared mentally unfit; 
· Agreements entered into with a consumer who is subject to an administration order where the administrator did not consent to the agreement being entered into; 
· Agreements which are a result of negative option marketing;
· Agreements where the credit provider is not registered with the NCR, despite being legally required to do so. A registered credit provider is required to display a registration certificate as well as a decal issued by the NCR. (Section 89)(Regulation 32). 
If a credit agreement is declared unlawful by a court, the credit provider cannot sue the consumer for any monies owing under that agreement. The Act provides that the credit provider must refund the consumer any monies paid, together with interest at the rate quoted in the agreement. Where it is found that the consumer will be unfairly enriched if all the monies paid to the credit provider are refunded to him/her, such monies will be forfeited by the credit provider to the State.                (Section 89) 

The Act does not allow certain provisions/clauses to be included in credit agreements. The prohibition of these terms and conditions serves to protect the consumer against certain practices by credit providers. Among the provisions/clauses that are prohibited are:

· Provisions/clauses which mislead the consumer or subject the consumer to potential fraud; 
· Provisions/clauses which determine that the consumer has waived certain of his/her rights that may apply to credit agreements. The rights that cannot be waived include a consumer's right to have their debt restructured, the right to have repossessed goods sold at a fair, market-related price, and the right to dispute any debits that pass through a consumer's account; 
· 
Provisions/clauses which require the consumer to acknowledge that he/she has received goods or any information from the credit provider, before the goods or information have actually been received by the consumer; 
· 
Provisions/clauses which require the consumer to agree to forfeit monies paid to the credit provider in the event of the consumer terminating the agreement; 
· 
Provisions/clauses which require the consumer to leave items such as identity document, bank cards or PIN numbers of bank cards with the credit provider; 
· 
Provisions/clauses that authorise the credit provider to set-off a consumer's debt against an asset or account of the consumer held by the credit provider, except where the consumer has given the credit provider specific instructions specifying which assets may be set-off against which credit agreement. 

The following common law rights or remedies that are available to the consumer may not be waived in a credit agreement:
· Exceptio errore calculi refers to a defence based on an error in calculation;
· Exceptio non numerate pecuniae refers to a defence by a party who was sued on a promise to repay money that was never received;
· Exceptio non causa debiti refers to a defence that the debt claimed has no basis or ground. 

The exceptions referred to above have the effect that the credit provider need not prove the substance of the relevant exceptions in detail when a credit agreement is being enforced (section 90 & 121) (regulation 32). 

A consumer cannot be sued or forced to comply with a provision in a credit agreement which is found to be unlawful. Unlawful provisions affect credit agreements in two ways: 

· An unlawful provision may cause the entire credit agreement to be unlawful and the consumer cannot be forced to pay the credit provider under that agreement, or 

· An unlawful provision can be amended by the court or deleted to ensure the agreement remains lawful in which case the consumer will still be bound by the credit agreement and the amended provision. (Section 90) 

Pre-agreement statements and quotes 

The NCA requires that a consumer must be given a pre-agreement statement and a quotation before entering into a credit agreement with a credit provider. A pre-agreement statement is a document which details the terms and conditions of the credit agreement that the credit provider intends entering into with the consumer. In addition, the consumer must be given a quotation disclosing the costs of the credit required.  This quotation must include the principal debt, the interest rate, the total amount payable under the agreement, the instalments and all fees, charges and interest. The pre-agreement statement and the quotation can either be written in one document or in separate documents. The quotation that the consumer receives is valid for five business days. If the credit provider enters into the credit agreement with the consumer within these five days, he/she is obliged to do so at the same rate or costs as noted in the quotation. (Sections 92 and 93)

Cost of credit
Interest and initiation fees

The NCA regulates interest rates and initiation fees by specifying maximum rates and fees that credit providers may charge consumers for various credit agreements:

	Type of credit agreement
	Maximum interest rate
	Maximum initiation fee

	Mortgages / Bonds
	(REPO rate x 2.2) + 5%
	R1,000 + 10% of any amount greater than R10,000

(Maximum fee R5,000)

	Credit facilities (e.g. credit cards, store cards, etc.)
	(REPO rate x 2.2) + 10%
	R150 + 10% of any amount greater than R1,000

(Maximum fee R1,000)

	Unsecured credit facilities (e.g. personal loans)
	(REPO rate x 2.2) + 20%
	R150 + 10% of any amount greater than R1,000

(Maximum fee R1,000)

	Credit facilities (e.g. credit cards, store cards, etc.)
	(REPO rate x 2.2) + 5%
	R1,000 + 10% of any amount greater than R10,000

(Maximum fee R5,000)

	Incidental credit agreements (e.g. overdue bills from doctors, Eskom, etc.)
	2% per month
	N/A

	Small & Medium Business Loans
	(REPO rate x 2.2) + 20%
	R250 + 10% of any amount greater than R1,000

(Maximum fee R2,500)


	Low income housing loans
	(REPO rate x 2.2) + 5%
	R500 + 10% of any amount greater than R10,000

(Maximum fee R5,000)

	Short term loans (i.e. loans of up to 6 months of no more than R8,000)
	5% per month
	R150 + 10% of any amount greater than R1,000

(Maximum fee R1,000)

	Any other type of loans not covered above
	(REPO rate x 2.2) + 10%
	R150 + 10% of any amount greater than R1,000

(Maximum fee R1,000)


Service Fees 

A service fee is a fee that a credit provider charges a consumer for servicing a credit agreement between them. The fee is for administering or maintaining the credit agreement. The credit provider can charge this fee on a monthly or annual basis. It can also be charged per transaction. The NCA regulates service fees in a number of ways including by specifying the maximum fees that credit providers are allowed to charge and how often the fees can be recovered. The current maximum service fee that a credit provider can charge a consumer is R50 a month. If the consumer pays an annual service fee, the maximum that the consumer can be charged is R600 per year. If the credit agreement is settled sooner than originally agreed by the consumer and within the year to which the annual service fee relates, the credit provider must refund the unused portion of the service fee to the consumer (section 101)(regulation 44) 

Credit insurance 

The NCA also regulates credit insurance. This is insurance which can be required by a credit provider when a consumer takes up a specific product such as a home loan or credit card. The insurance would then cover the debt due to the credit provider in certain cases such as the death of the consumer. 

The NCA stipulates that the insurance cover taken by the consumer may not exceed the outstanding obligation to the credit provider and the cover must reduce as the outstanding balance due the credit provider reduces. In the case of a home loan, the insurance may not exceed the value of the property. 

In certain instances a consumer may be offered “optional” insurance which will be to the benefit of the consumer. For example in the case of vehicle financing, it might be in the consumer's best interest to ensure that the full market value of the vehicle is covered and not only the balance due to the credit provider, failing which in the case of the vehicle being written off, only the outstanding balance to the credit provider will be covered and the consumer will receive nothing for the value of the vehicle. 

The Act provides that the consumer may not be forced to take the insurance offered by the credit provider and can in fact select to replace the insurance offered by the credit provider with a policy of the consumer's choice. When the consumer chooses to use his/her own insurance, the credit provider can request that the premiums are paid by the credit provider to the insurance company and that the consumer is billed monthly. 
All insurance premiums payable to the credit provider must be by way of monthly premiums except in the case of a large agreement where an annual premium may be recovered. The annual premium has to be recovered at the beginning of the twelve month period that the agreement will be in place. In the event that the large agreement is settled early, the consumer must be refunded premiums equal to the number of the remaining months (sections 101 & 106).
Default administration charges

This is a charge that a credit provider may charge a consumer who is in arrears with repayments on his/her credit agreement. These charges relate to costs that the credit provider has incurred in attempting to advise the consumer that he/she is in arrears with his/her account. These costs are limited to a letter sent by the credit provider to the consumer, informing him/her that he/she is in default in terms of the agreement. These default administration charges do not include any telephone calls made to the consumer. The Act specifies that a credit provider may not charge a consumer more than the cost actually incurred by the credit provider. The Act specifies that the charge for the letter must be equal to the tariff allowed by the court, plus the actual costs incurred for sending the registered letter. 

Collection costs

Collection costs are costs that the credit provider incurs when attempting to collect an outstanding, overdue debt from the consumer. The Act specifies that a credit provider is not allowed to charge a consumer collection costs which are more than the court tariff allows.
The right to receive periodic statements 

The Act stipulates that a credit provider must provide a consumer with a statement once a month or once every two months if the agreement is an instalment sale agreement, lease or secured loan. A longer interval may be allowed with the consent of the consumer. This interval may, however, not exceed three months. 

With regards to a mortgage agreement the consumer is entitled to receive a statement every six months.
Changes to credit agreements and increases/decreases of credit limits 

The NCA states that any change that is made to a credit agreement, which a consumer has already signed will have no effect, unless 

· The change reduces the consumer's debt under the agreement, or

· The consumer signs his/her initials in the margins next to the change made, or

· The change is recorded in writing and signed by both the consumer and the credit provider, or
· If the change is agreed upon orally it must be recorded and thereafter reduced to writing. 

 In terms of the NCA, a consumer is entitled to instruct a credit provider, in writing, to reduce his/her credit limit under a credit facility. The credit provider must confirm with the consumer that the limit was reduced in accordance with the consumer's request and must indicate the date when the reduced limit becomes effective. 

A consumer is allowed to request a credit provider to increase his/her credit limit under a credit facility either temporarily or permanently. A consumer has to agree, in writing, to an automatic limit increase to his/her credit facility, but even where the credit provider obtains such agreement from the consumer, the limit may only increase once a year. However, a consumer may at anytime request an increase of the credit limit (sections 116 -119)
Termination of Credit Agreements

The Act specifies that a consumer can at any time terminate a credit agreement by paying the settlement amount. A settlement amount is the amount that is arrived at by adding the following amounts:

· The outstanding principal debt as at the date of termination; 
· The outstanding interest on the principal debt as at the date of  termination; 
· Any outstanding fees and charges as at the date of termination; 
· An early termination charge in the case of large agreements as explained below. 

No penalty fee is payable for the early settlement of a small or intermediate agreement. If the consumer wants to terminate a large credit agreement i.e. a credit agreement which is greater than R 250 000  or a mortgage agreement, the settlement amount may include an early settlement charge which is not allowed to be more than three months interest, and less if the consumer provides notice of his/her intention to settle early. In the case of a notice given by the consumer it will reduce the three month interest early settlement charge by the notice period. 

The Act allows the credit provider to terminate a credit agreement early if the consumer is in default.    

Chapter 6 – Collection, repayment, surrender and debt enforcement

Early payments and crediting of payments 

A consumer can pay an instalment owing under a credit agreement in advance. The credit provider may not refuse to accept an advance payment from a consumer or penalise the consumer for paying in advance. 

When a consumer makes payments that are not yet due to the credit provider, the Act stipulates that the credit provider has to distribute the payments in the following sequence:

· Firstly, to pay the interest due in terms of the credit agreement; 
· Secondly, to pay any fees and charges that are due;  
· Thirdly, to reduce the principal debt. (Section 126) 

The consumer's right to settle the agreement early 

The NCA also gives the consumer the right to settle an agreement at any time before the date specified in the agreement. The consumer is not obligated to give the credit provider notice that he/she intends to settle the credit agreement early.  

In the case of a large agreement, when a consumer exercises this right, he/she will be charged an early settlement amount, as noted above. This right is also available to a guarantor. A guarantor is a person who agrees to pay a debt, which is due to a credit provider by another consumer should the consumer fail to pay the credit provider (section 125). 
Surrender or return of goods 

The Act specifies that a consumer can withdraw from an instalment sale, secured loan or lease agreement at any time by returning the goods to the credit provider. When the consumer returns the goods to the credit provider, the credit provider is expected to sell them and credit the consumer's account with the proceeds of the sale. If the proceeds from the sale are more than the consumer's debt, the credit provider must refund any surplus to the consumer. If the proceeds are less than the consumer's debt, the consumer is obliged to pay the outstanding amount the credit provider within ten days (section 127).
Collection and debt enforcement 

When a consumer is unable to pay, the credit provider will take steps to collect monies that are due to him/her. This is called debt enforcement. The Act prohibits certain practices that credit providers may use to collect overdue monies from consumers. A credit provider is not allowed to retain the following documents for purposes of collection and debt enforcement: 

· An identity document;
· A debit or credit card;
· An ATM card;
· A PIN number (sections 90 & 133).
When a consumer has defaulted, the credit provider must first notify the consumer in writing of the status of the account. The consumer is in default if his account is twenty business days in arrears. In the notice the credit provider must propose that the consumer refer the credit agreement to a debt counsellor or a consumer court or an Ombudsman with the authority to handle any possible disputes. The purpose of such a referral is to enable the consumer and the credit provider to resolve the matter or agree to a plan to bring the repayments up to date. A credit provider cannot take legal action against a consumer before first notifying the consumer of the default and to draw his/her attention to his/her rights in this regard. Should the consumer fail to approach the credit provider or an Ombudsman within ten days to resolve the matter, the credit provider can take further steps to enforce the debt.  

A credit provider can approach the Magistrates' Court to enforce a credit agreement, which is in arrears when the following has happened:

· The consumer did not respond to the written notice from the credit provider to bring repayments under a credit agreement up to date,
· The consumer refused to agree to a proposal made by the credit provider in the written notice, suggesting ways in which to resolve any dispute or to bring repayments up to date or, 
· The consumer did not approach a debt counsellor within the allowed ten business days. 

A consumer can terminate a credit agreement by returning the goods to the credit provider. The credit provider will have to sell the goods. The consumer will have to pay for any shortfall should the goods be sold at a price less than the outstanding balance. The Act specifies that the credit provider may approach the court to recover the shortfall if not paid within ten business days. 

The court will only consider the credit provider's request for a judgment if the credit agreement is not subject to debt review. Where a consumer and a credit provider have agreed on a plan to bring repayments up to date on an agreement that is in arrears, and the consumer has adhered to this arrangement the credit provider cannot approach the court for a judgement on this agreement.
Summary of the Act

	Chapter
	
	From section
	To section
	Applicable for Public interest credit agreement
	Applicable for Incidental credit agreements
	Applicable if consumer is a juristic person

	1A
	Interpretation
	1
	3
	Yes
	Yes
	Yes

	1B
	Application
	4
	7
	Yes
	Yes
	Yes

	1C
	Classification and categories of credit agreements
	8
	11
	Yes
	Yes
	Yes

	2A
	National Credit Regulator
	12
	25
	Yes
	Yes
	Yes

	2B
	National Consumer Tribunal
	26
	34
	Yes
	Yes
	Yes

	2C
	Administrative matters
	35
	36
	Yes
	Yes
	Yes

	2D
	National and provincial co-operation
	37
	38
	Yes
	Yes
	Yes

	3A
	Registration requirements, criteria and procedures
	39
	53
	Yes
	No
	Yes

	3B
	Compliance procedures and cancellation of registration
	54
	59
	Yes
	No
	Yes

	4A
	Consumer rights
	60
	66
	Yes
	Yes
	Yes

	4B
	Confidentiality, personal information and consumer credit records
	67
	73
	Yes
	No
	Yes

	4C
	Credit marketing practices


	74
	77
	Yes
	No
	No

	4D
	Over-indebtedness and reckless credit
	78
	88
	Yes, except §80 (Reckless credit)
	Yes, except §80 (Reckless credit)
	No

	5A
	Unlawful agreements and provisions
	89
	91
	Yes
	No
	Yes

	5B
	Disclosure, form and effect of credit agreements
	92
	99
	Yes
	No
	Yes

	5C
	Consumer’s liability, interest, charges and fees
	100
	106
	Yes
	Yes
	No

	5D
	Statements of account
	107
	115
	Yes
	Yes
	Yes

	5E
	Alteration of credit agreement
	116
	120
	Yes
	Yes
	Yes

	5F
	Rescission and termination of credit agreements
	121
	123
	Yes
	No
	Yes

	6A
	Collection and repayment practices
	124
	126
	Yes
	Yes
	Yes

	6B
	Surrender of goods
	127
	128
	Yes
	No
	Yes

	6C
	Debt enforcement by repossession or judgement
	129
	133
	Yes
	Yes
	Yes

	7A
	Alternative dispute resolution
	134
	135
	Yes
	Yes
	Yes

	7B
	Initiating complaints or applications
	136
	138
	Yes
	Yes
	Yes

	7C
	Informal resolution or investigation of complaints
	139
	141
	Yes
	Yes
	Yes

	7D
	Tribunal consideration of complaints, applications and referrals
	142
	148
	Yes
	Yes
	Yes

	7E
	Tribunal orders
	149
	152
	Yes
	Yes
	Yes

	8A
	Searches
	153
	155
	Yes
	Yes
	Yes

	8B
	Offences
	156
	162
	Yes
	Yes
	Yes

	8C
	Miscellaneous matters
	163
	170
	Yes
	Yes
	Yes

	9
	General provisions
	171
	173
	Yes
	Yes
	Yes


Compliance and reporting – Chapter 8 of the Regulations
Statutory reporting
A credit provider must submit the following to the NCR:

· Compliance report;
· Statistical returns;
· Annual financial and operational returns;
· Assurance report.
If requested by the NCR, any analysis of any item contained in the forms prescribed must be furnished to the NCR within 20 business days after such request.

Compliance Report
A credit provider must complete and submit a compliance report to the NCR on an annual basis within six months after the financial year end of the credit provider.

Statistical Returns

A credit provider whose annual disbursements exceed R 15 million must complete and submit the statistical return to the NCR in respect of the quarters and by the dates set out below:

· Quarter 1     15 May

· Quarter 2     15 August  
· Quarter 3     15 November 

· Quarter 4     15 February

All other credit providers must complete and submit the statistical return by the 15th of February each year for the period      1 January to 31 December.
Annual Financial Statements 
A credit provider must submit its annual financial statements including the auditor or accounting officer’s report to the NCR within six months after the provider’s financial year end.

Annual Financial and Operational Return
A credit provider must submit an annual financial and operational return to the NCR, within six months after the credit provider’s year-end.

Responsibility for Assurance Engagement

A credit provider must require an accounting officer or auditor to conduct an assurance engagement and issue a report to the NCR on the basis of that person’s finding with regard to that engagement.
A credit provider must submit the report to the NCR within six months after the credit provider’s year-end.

Close corporation Act, 1984
Deregistration circumstances

A court may order a solvent corporation to be wound up if the Commission applied for such an order on the grounds that:

· The corporation or members are acting or have acted in a manner that is illegal and thereafter failed to comply with a compliance notice in respect of that conduct; and

· Within the previous five years, enforcement procedures in terms of the Companies Act or the Close Corporations Act were taken against the corporation or members for substantially the same conduct, resulting in an administrative fine or conviction for an offence.

Such an order may not be made if:

· Members have resigned or have been removed and the remaining members were not materially implicated in the conduct on which the application was based; or

· One or more members have applied to have the members responsible for the alleged misconduct declared delinquent and the court is satisfied that the removal of those directors would bring the misconduct to an end.

The Commission may also remove a corporation from the register only if:

· The corporation failed to file an annual return for two or more years in succession and the corporation on demand by the Commission failed to give satisfactory reasons for the failure to file or cause for the company to remain registered;

· The Commission has determined in the prescribed manner that the corporation appears to have been inactive for at least seven years and no person has demonstrated a reasonable interest in, or reason for, it's continued existence; or

· The Commission has received a request in the prescribed manner and form and has determined that the company has ceased to carry on business and has no assets or, because of the inadequacy of its assets, there is no reasonable probability of the corporation being liquidated.

Effect of deregistration

Any assets of a deregistered corporation, irrespective of the person holding those assets at the time, are:

· Trust property held for the joint benefit of the deregistered company, any person having an interest in its assets and the State for five years after the deregistration; and

· Thereafter forfeit to the State.

Any interested person may apply within the five-year period above:

· In the prescribed manner and form to the Commission to reinstate the registration of the corporation; and

· To a court for an order transferring to the corporation any above assets.

A company is dissolved as of the date its name is removed from the register but this does not affect the liability of any former member or any other person in respect of any act or omission that took place before the corporation was removed from the register. Such liability may be enforced as if the company had not been removed from the register.

At any time after a corporation has been dissolved the liquidator or other person with an interest in the corporation may apply to declare the dissolution void or any other order that is just and equitable in the circumstances. If the dissolution is declared void, any proceedings may be taken against the corporation as might have been taken if it had not been dissolved.

Disqualified persons regarding management

The following persons may not participate in the management:

· A person under legal disability except a minor who has attained at least 18 years and whose guardian has lodged with the corporation a written consent to the minor’s participation in the management of the business of the corporation; [outdated as Children’s Act now provides that one becomes a major at 18]; and

· An unrehabilitated insolvent unless exempted by a Court;

· A person prohibited by the court or declared delinquent;

· A person prohibited in terms of any public regulation;

· A person removed from an office of trust on the grounds of misconduct involving dishonesty (office of trust disqualification);

· A person convicted anywhere and imprisoned without the option of a fine, or fined more than the prescribed amount, for theft, fraud, forgery, perjury or an offence involving fraud, misrepresentation or dishonesty, in connection with the promotion, formation or management of a company or under the Companies Act, this Act, FICA, Securities Services Act or Chapter 2 of the Prevention and Combating of Corruption Activities Act (Conviction disqualification).

An Office of Trust or Conviction disqualification ends at the later of:

· Five years after the date of removal from office, or the completion of the sentence imposed for the relevant offence; or

· At the end of one or more extensions, as determined by a court from time to time, on application by the Commission.

At any time before an Office of Trust or Conviction disqualification ends:

· The Commission may apply to a court for an extension; and

· The court may extend the disqualification for no more than five years at a time, if satisfied an extension is necessary to protect the public, having regard to the conduct of the disqualified person up to the time of the application.

A person placed under probation as a director or participating member by a court may not participate in the management of the business of a corporation, except to the extent permitted in the order of probation.

A person may participate in the management of a corporation, despite being disqualified in terms of section 69(8)(b) of the Companies Act as applied to this Act, if 100% of the members' interest is held by:

· That person; or

· That person and other persons, all of whom are related to that disqualified person, and each such person has consented in writing to that disqualified person participating in the management of the corporation.

Incorporation of new close corporations

It seems that the right to incorporate new close corporations and the lodging of a founding statement will end once section 13 of the Companies Bill (right to incorporate company) commences.

Existing close corporations will remain until deregistered or dissolved under the Close Corporations Act or in terms of the Companies Act (if converted to a company).

Names that MAY be used by a close corporation

A name may be in any language, need not use commonly used words and may be combined with:

· Letters, numbers or punctuation marks;

· +, &, #, , %, = or other symbol permitted by regulation; or

· Round brackets used in pairs to isolate a part of the name (alone or in any combination).

Names that MUST be used by a close corporation

The name must end in CC or its equal in any other official language.

A corporation that is being wound up must have In Liquidation or In Voluntary Liquidation added to the end of its name during the winding-up.

Names that may NOT be used by a close corporation

A name may not be the same as the following names or confusingly similar to them:

· A name of another company, registered external company, close corporation or cooperative;

· A name registered as a business name under the Business Names Act (which will be repealed and replaced by the Consumer Protection Act);

· A registered trade mark belonging to another person, a mark filed in South Africa for registration as a trade mark or a well-known trade mark of the Trade Marks Act; or

· A mark, word or expression whose use is restricted or protected under the Merchandise Marks Act, except to the extent permitted by or in terms of that Act;

· A name may also not include a word, expression or symbol that alone or with the rest of the name may reasonably be considered to represent propaganda for war, incitement of imminent violence or advocacy of hatred based on race, ethnicity, gender or religion, or incitement to cause harm.

Names may NOT falsely suggest associations

A name may also not falsely suggest or reasonably mislead a person to believe incorrectly that the close corporation is:

· Part of another person or entity or associated with such person or entity;

· An organ of State or a court;

· Operated, sponsored, supported or endorsed by the State, an organ of State or a court;

· Owned, managed or conducted by a person with a particular educational title;

· Owned, managed or conducted by a person who is a regulated person or entity;

· Owned, operated, sponsored, supported or endorsed by a foreign state, head of state, head of government, government or administration or any department thereof.

Reservation of names

Application with a prescribed fee may be made to reserve a name(s) for a newly incorporated close corporation or as an amendment to an existing name for later use.

The Commission must reserve each name applied for unless the name is:

· The registered name of another company, close corporation or co-operative;

· The name of a registered external company; or

· Already reserved in terms of this section.

A name reservation continues for a period of six months from the date of the application, and may be extended by the Commission for good cause shown, on application by the person for whom the name is reserved together with the prescribed fee, for 60 business days at a time.

A person for whom a name has been reserved may transfer that reservation to another person by filing a signed notice of the transfer together with the prescribed fee.

Notice to parties affected by reserved name

The Commission may require the applicant to serve a copy of the application and reservation on any person(s) on the grounds that they may have an interest in its use, if there are reasonable grounds that the name may not be used by a close corporation. Such a person may apply to the Companies Ombud for a determination and order:

· Within three months after the date of a notice, if such a notice was received; or

· On good cause shown at any time after the date of the reservation or registration of the name that is the subject of the application, in any other case.

The Companies Ombud must make a determination whether that name satisfies the requirements of the Act and may make an administrative order directing:

· The Commission to reserve, register or cancel a contested name; or

· A close corporation to choose a new name and to file a notice of an amendment to its Founding statement within a stated period and on stated conditions.

The Companies Ombud decision may be taken to court for review within twenty business days after receiving a notice or a decision issued by the Companies Ombud.

Human Rights Commission application based on reserved name

The Commission may refer the application and name reservation to the South African Human Rights Commission who may apply to the Companies Ombud for a determination and order if the reserved name relates to propaganda for war, incitement of imminent violence or advocacy of hatred based on race, ethnicity, gender or religion, or incitement to cause harm.

Amendment to founding statement

The same approach as for a new registration or reservation will be followed if an amendment to a Founding statement includes a change of the name. In addition, if the amended name:

· Is reserved, the Commission must issue an amended certificate and alter the name on the register; or

· Is not reserved for that close corporation, the Commission must issue an amended certificate and alter the name unless the name is the registered name of another company, registered external company, close corporation or co-operative or reserved for another.

Use of name and registration number

A close corporation must:

· Provide its full registered name or registration number to any person on demand; and

· Not misstate its name or registration number in a manner likely to mislead or deceive.

If a close corporation has been issued with an interim name, it must use that, until its name has been amended.

A person may only:

· Use a close corporation name or registration number in a manner likely to convey an impression that the person is acting or communicating on behalf of that corporation, if that person is actually authorised to do so; or

· Use a form of name for any purpose if, in the circumstances, such use will not likely give a false impression that it is the name of a close corporation.

A close corporation, member or person acting with authority or on behalf of the corporation may not by act or omission, misrepresent to any person the true legal status of the close corporation. 

A person affected by that failure may apply to a court to impose personal liability on a member for any liability or obligation of the corporation, to the extent that the court determines to be just and equitable in the circumstances.
Sections of the Close Corporations Act repealed 

The following sections of the Close Corporations Act are repealed in order to accommodate the consequential amendments that are necessary and to ensure that similar matters are dealt with identically in the two Acts. 
They are:
· Section 3(1) –the establishment of the Close Corporations Registration Office;
· Section 4 (2) – the power to appoint deputy and assistant registrars; 
· Section 11 – the functions of the Standing Advisory Committee on Company Law;
· Section 16 (3) – the criminal sanction for failure to provide access by any person to founding statement and proof of registration of a close corporation; 
· Section 22 (2) – the requirement to provide the registration number on all close corporation documentation; 
· Section 22 (4) – the criminal sanction for failure to use the statement “In liquidation/voluntary liquidation” on close corporation documentation when required; 
· Section 27 – the enabling requirements to convert a company into a close corporation; 
· Section 41 – the requirement to publish names of members on business letters of a close corporation;
· Section 47 (1) (b) (i) – the prohibition on unrehabilitated insolvents to take part in management of a close corporation;
· Section 47 (1) (b) (ii) – the prohibition on persons removed from an office of trust to take part in management of a close corporation;
· Section 47 (2) – the criminal sanction for participation in the management of close corporation while being disqualified;
· Section 49 (5) – the criminal sanction to file an amended founding statement to register a court order amending or altering a founding statement;
· Section 55 – the requirement to comply with sections 37 and 226 of Companies Act, 1973;
· Section 58 (4) – the criminal sanction for failure to comply or secure compliance with requirements to prepare annual financial statements;
· Section 68 – the provisions relation to liquidation of close corporation by order of court. 

Sections of the Close Corporations Act amended 

The following sections of the Close Corporations Act are amended as indicated to effect consequential amendments to properly accommodate cross-references and corporate law changes brought about by the Companies Act, 2008. These changes intend to ensure that corporate law, whether company or close corporation law, is uniform across the Board: 

· Section 1 – Various consequential amendments to definitions are effected to reflect proper cross-references and changes brought about by the Companies Act, 2008;
· Section 2 and S 13 – The amendments make it clear that new CC’s could no longer be incorporated after the Companies Act, 2008, comes into operation;
· Section 2 – This amendment ensures that there is no interruption of the continued existence of a CC when it converts into a company;
· Section 10 – The regulations under the Companies Act, 2008, in respect of financial reporting standards and summaries of financial statements, and the auditing or independent review of financial statements are made applicable to CC’s without the option to prescribe otherwise;
· Section 19 – This amendment changes the name reservation regime for CC’s to be  identical to that for companies where a name reservation is no longer a compulsory requirement for incorporation and the existing rules are significantly relaxed;
· Section 20 – Objections to names are abolished and an identical system for regulating the use names in respect of companies is made applicable to close corporations; 
· Section 23 – The requirements for the use and publication of names of companies (section 32 of Companies Act) are made applicable to CC’s; 
· Section 26 – The deregistration provisions of the Companies Act, 2008, are made applicable to close corporations;
· Section 47 – The amendments bring the disqualification of members to participate in the management of a CC on par with the disqualifications for directors in the Companies Act, 2008. The major change is that a member who own 100% of the member’s interest in a CC or together with persons who are related to that member and who have consented in writing thereto, may participate in the management of the corporation. The provisions of the Companies Act, 2008, relating to applications to court for declaring a member delinquent or under probation are also made applicable to close corporations;
· Section 58 – The period within which financial statements have to be prepared after the end of the financial year end of a close corporation are reduced from nine to six months to coincide with the equivalent provision in the Companies Act, 2008. Those close corporations, falling within the category of private companies that would be required to have their annual financial statements audited, would likewise be required to have the said statements audited. The requirements for qualifying for this duty are still to be clarified by the regulations to be made by the Minister;
· Section 62 – A new section 62A is inserted and provides primarily that close corporations would not be required to comply with the extended accountability provisions of the Companies Act, 2008, set out in Chapter 3 thereof; 
· Section 66 – Chapter 6 of the Companies Act, 2008, dealing with business rescue and compromise with creditors, is made applicable to close corporations. As for the liquidation of close corporations, the provisions of the repealed Companies Act, 1973, would continue to apply; 
· Section 67 – The provisions of sections 79 to 83 of the Companies Act, 2008, will in future apply to the voluntary winding up of close corporations;
· Section 82 – The enforcement provisions of the Companies Act, 2008, in relation to investigation of complaints, other investigations and inspections and adjudication of matters by the Companies Tribunal are made applicable to close corporations. In addition, the offences under the Companies Act, 2008, in respect of breach of confidence, false statements.
Financial Advisory and Intermediary Services Act
Purpose of the Act

The Act creates a formal system of regulating financial advisors and intermediaries. 

Aggrieved consumers will be able to seek redress when they have been misled or misrepresented to by a representative or financial services provider.
The FAIS Act was introduced to regulate the business of all Financial Service Providers who give advice or provide intermediary services to clients, regarding a wide range of financial products.
In terms of the Act, such Financial Services Providers need to be licensed, and professional conduct is controlled through Codes of Conduct and enforcement measures.
Definition of advice and intermediary services
Any recommendation, guidance or proposal of a financial nature furnished, by any means or medium, to any client or group of clients:
· In respect of the purchase of any financial product; or

· In respect of the investment in any financial product; or

· On the conclusion of any other transaction, including a loan or cession, aimed at the incurring of any liability or the acquisition of any right or benefit in respect of any financial product; or

· On the variation of any term or condition applying to a financial product, on the replacement of any such product, or on the termination of any purchase of or investment in any such product, and irrespective of whether or not such advice:
· Is furnished in the course of or incidental to financial planning in connection with the affairs of the client; or

· Results in any such purchase, investment, transaction, variation, replacement or termination, as the case may be, being effected;

Advice does not include:
· Factual advice given merely: 

· On the procedure for entering into a transaction in respect of any financial product;

· In relation to the description of a financial product ;

· In answer to routine administrative queries;

· In the form of objective information about a particular financial product; or 

· By the display or distribution of promotional material;

· An analysis or report on a financial product without any express or implied recommendation, guidance or proposal that any particular transaction in respect of the product is appropriate to the particular investment objectives, financial situation or particular needs of a client;

· Advice given by:
· The Board of management, or any Board member, of any pension fund organisation or friendly society referred to in the definition of "financial product"; or 

· The Board of trustees of any medical scheme, or any Board member, to the members of the medical scheme, on health care benefits enjoyed or to be enjoyed by such members; or

· Any other advisory activity exempted from the provisions of this Act by the registrar, after consultation with the Advisory Committee, by notice in the Gazette.
Activities that fall outside the scope of FAIS
· Acting as a trustee 
· 
Acting as a trustee of a family or other trust, as long as this is not a regular feature of the business, falls outside FAIS. Irrespective of whether it is a regular feature of the business or not, if the trustee has not been granted decision-making or discretionary powers, such activities do not fall within the ambit of FAIS. If he renders intermediary services in relation to financial products under his control as trustee, he will still have to be registered as an FSP.
· Providing a consulting function in the restructuring of entities 
· This normally entails practitioners advising clients on how to restructure a single or group of companies in order to streamline or expand the business or to obtain financing.  As a result of this advice the client might decide to issue further share capital or to redeem preference shares.

· Advice on business structures 
· Advising on benefits and appropriateness of different types of entities, in order for the client to decide whether its business should be housed in a private or public company, close corporation , partnership, etc. falls outside FAIS.
· Valuation of businesses

· Valuations of business do not fall within the ambit of FAIS and can be done for capital gains tax purposes, restructuring entities, mergers, take-overs, etc.

· Performing share transfer functions

· As long as the function is purely performing the duties of or similar to those provided by a company secretary it is excluded from FAIS.  

· If a practitioner assists in the buying and selling of shares between clients, such practitioner would be rendering an intermediary service.

· Utilising the maximum tax deduction for retirement funding.
· Excess funds in current bank accounts

· Alerting clients to the fact that excess funds are available in their current bank accounts and advising the clients to invest excess funds falls outside FAIS.  

· However, if the practitioner gives advice of various options, even if no specific financial product is recommended, this action would fall within the scope of FAIS

· Life cover for key individuals

· Alerting clients to the fact that the organisation has not taken out life cover for key individuals is factual information.

· However, recommending a client to purchase an insurance product will within the scope of FAIS.

· Providing a safe custody facility

· Providing a safe custody facility for share certificates in non-negotiable form, and storing of other documents, such as statutory records, on behalf of clients, are not subject to FAIS.

Activities that fall inside the scope of FAIS:

· Handling of funds for a share transaction.
· Advice to invest excess funds in current bank accounts.
· Selling of investment and other financial products.
· Control and investment of funds on behalf of clients.
· Assisting clients in diversifying or changing their investment portfolios.
· The administration of a Pro-banker or Corporate Saver account on behalf of clients.
Intermediary service

Any Act other than the furnishing of advice, performed by a person for or on behalf of a client or product supplier: 

· The result of which is that a client may enter into, offers to enter into or enters into any transaction in respect of a financial product with a product supplier; or 

· With a view to: 

· Buying, selling or otherwise dealing in (whether on a discretionary or non-discretionary basis), managing, administering, keeping in safe custody, maintaining or servicing a financial product purchased by a client from a product supplier or in which the client has invested;

· Collecting or accounting for premiums or other moneys payable by the client to a product supplier in respect of a financial product; or

· Receiving, submitting or processing the claims of a client against a product supplier.
Intermediary service does not include:
· The rendering by a bank or mutual bank where the bank or mutual bank acts merely as a conduit between a client and another product supplier;

· An intermediary service rendered by a product supplier: 

· Who is authorised under a particular law to conduct business as a financial institution; and 

· Where the rendering of such service is regulated by or under such law;

· Any other service exempted from the provisions of this Act by the Registrar, after consultation with the Advisory Committee, by notice in the Gazette. 
What is a Financial Services Provider?
Any person, other than a representative, who as a regular feature of the business of such person furnishes advice, or renders any intermediary service, or both.

This could be an entity such as a large corporate who is also a product supplier or even an independent brokerage who operates as an SMME (Small, Medium, Micro Enterprise).
No person (including juristic persons) will be able to act as an FSP, unless such person has been issued with a licence by the Registrar.

In its application to become an authorised FSP, all relevant parties’ details must be disclosed (for example, key individuals, representatives, and details about the FSP itself).
What are the duties of FSP’s?
Disclosure

· Display a certified copy of the license in a prominent place and durable manner within every business premises;
· Ensure that a reference to the fact that such a license is held is contained in all business documentation, advertisements and other promotional material;
· Ensure the license is available for inspection.
Lapsing of License

The registrar must be advised of the lapsing of a license and the reasons.  A license lapses:

· Where the licensee, being a natural person: 

· Becomes permanently incapable of carrying on any business due to physical or mental disease or serious injury;
· Is finally sequestrated; or 

· Dies.
· Where the licensee, being any other person, is finally liquidated or dissolved; 

· Where the business of the licensee has become dormant; and
· In any other case, where the licensee voluntarily and finally surrenders the licence to the Registrar. 

Accounting and Audit

All FSPs must:
· Maintain full and proper accounting records on a continual basis, brought up to date monthly; and 
· Prepare annual financial statements setting out the financial position of the business as at the last day of the financial year, and the results of the operations and cash flow information for the period then ended.

These financial statements must be audited and reported on by an external auditor approved by the registrar.  The financial statements must:
· Be prepared in conformity with generally accepted accounting practice;
· Fairly represent the state of affairs of the provider's business;
· Refer to any material matter which has affected or is likely to affect the financial affairs of the provider; and 
· Be submitted to the Registrar not later than six months after the end of the FSP’s financial year.
The FSP must also maintain records in respect of money and assets held on behalf of clients, and must, in addition to and simultaneously with the financial statements submit to the Registrar a report, by the auditor who performed the audit, which confirms, in the form and manner determined by the Registrar by notice in the Gazette for different categories of financial services providers:
· The amount of money and assets at year end held by the provider on behalf of clients;
· That such money and assets were throughout the financial year kept separate from those of the business of the authorised financial services provider and, in the case of non-compliance, the extent thereof; and 
· Any other information required by the Registrar. 

Despite anything to the contrary contained in any law, the auditor of an FSP provider must inform the Registrar in writing of any irregularity or suspected irregularity in the conduct or the affairs of the authorised financial services provider concerned of which the auditor became aware in performing functions as auditor and which, in the opinion of the auditor, is material. 

If the appointment of an auditor of an authorised financial services provider is terminated the auditor must submit to the registrar a statement of what the auditor believes to be the reasons for that termination.  The Registrar may by notice require an authorised financial services provider to terminate the appointment of an auditor of that provider, if the auditor no longer complies with the requirements considered when the auditor was approved by the Registrar or otherwise fails to comply with any provision of this section in a material manner.
What about representatives?
 A person may not:
· Carry on business by rendering financial services to clients for or on behalf of any person who is not authorised as a financial services provider or exempt from FAIS; or

· Act as a representative of an authorised financial services provider, unless there is a service contract with the FSP and FSP accepts responsibility for services rendered.
An FSP must:
· At all times be satisfied that the provider's representatives, and key individuals of such representatives, are competent to act; and
· Take reasonable steps to ensure that representatives comply with any applicable code of conduct as well as with other applicable laws on conduct of business.
The FSP must also maintain a register of representatives, and key individuals of such representatives, which must be regularly updated and be available to the registrar for reference or inspection purposes.  The register must contain every representative's or key individual's name and business address, and state whether the representative acts for the provider as employee or as mandatory; and specify the categories in which such representatives are competent to render financial services.

Debarment of representatives

An FSP must ensure that any representative who no longer complies with the requirements is prohibited from rendering any new financial service by withdrawing any authority to act on behalf of the provider, and that the representative's name, and the names of the key individuals of the representative, are removed from the register referred to above. The FSP must within a period of 30 days after the removal of the names of a representative and key individuals from the register inform the registrar in writing. 

What is a financial product?
· Securities and instruments, including: 

· Shares in a company other than a "share block company" as defined in the Share Blocks Control Act;
· Debentures and securitised debt; 
· Any money-market instrument;
· Any warrant, certificate, and other instrument acknowledging, conferring or creating rights to subscribe to, acquire, dispose of, or convert securities and instruments;
· Any "securities" as defined in section 1 of the Securities Services Act, 2002.
· A participatory interest in one or more collective investment schemes;
· A-term or a short-term insurance contract or policy, referred to in the Long-term Insurance Act, 1998 (Act No. 52 of 1998), and the Short-term Insurance Act, 1998 (Act No. 53 of 1998), respectively;
· A benefit provided by:
· A pension fund organisation as defined in section 1(1) of the Pension Funds Act, 1956 (Act No. 24 of 1956), to the members of the organisation by virtue of membership; or 
· A friendly society referred to in the Friendly Societies Act, 1956 (Act No. 25 of 1956), to the members of the society by virtue of membership;
· A foreign currency denominated investment instrument, including a foreign currency deposit.
· A deposit as defined in section 1(1) of the Banks Act, 1990 (Act No. 94 of 1990);
· A health service benefit provided by a medical scheme as defined in section 1(1) of the Medical Schemes Act, 1998 (Act No. 131 of 1998);
· Any other product similar in nature to any financial product referred to in paragraphs (a) to (g), inclusive, declared by the registrar, after consultation with the Advisory Committee, by notice in the Gazette to be a financial product for the purposes of this Act;
· Any combined product containing one or more of the financial products referred to in paragraphs (a) to (h), inclusive;
· Any financial product issued by any foreign product supplier and marketed in the Republic and which in nature and character is essentially similar or corresponding to a financial product.
What is the function of the compliance officer?

The provider other than a sole proprietor without representatives must appoint a compliance officer(s) to monitor compliance with FAIS and to take responsibility for liaison with the registrar. 

Compliance officer means:

· A natural person that takes personal responsibility for rendering compliance services in respect of a particular authorised financial services provider, and to be approved by the registrar for that purpose; or
· In the case of a compliance practice operating as a corporate, partnership or trust format, any natural person, whether an employee of such practice, a particular partner or trustee, or a member of the management of the practice, as the case may be, appointed by the compliance practice to take personal responsibility for rendering compliance services in respect of a particular authorised financial services provider, and to be approved by the registrar for that purpose;
 In order to fulfil the responsibilities imposed by the Act the compliance officer will be required to: 

· Sufficiently know and understand the provisions of FAIS; 

· Ensure that systems of internal control are in place which adequately measure and manage the provider’s compliance with the provisions of FAIS; 

· Monitor and report on compliance with FAIS to the provider and the registrar; 

· Resolve compliance difficulties as they arise;  

· Advise and train the provider and the representatives of the provider as to the provisions of FAIS and any developments in this regard and the internal controls implemented to ensure compliance with the FAIS provisions; and 

· Comply with any additional duties and responsibilities imposed by the regulations of FAIS. 
Establishment of compliance function

An authorised financial services provider must ensure that a compliance function exists or is established as part of the risk management framework of the business, to ensure that the provider manages continuously regulatory risk, that is, the risk that a provider does not comply with the applicable laws, including subordinate measures, or supervisory requirements, supervised by an approved compliance officer (where required in terms of the Act), or otherwise managed under the control and responsibility of the provider alone.

An authorised financial services provider must compile and maintain a compliance manual as part of the compliance function which must be reviewed and updated as frequently as required but at least annually.
The compliance function must be exercised with such due care, skill, diligence and degree of competency as may be expected reasonably from a person responsible for such function.

The compliance function must have adequate resources and stature in order to ensure that non-compliance with applicable laws, including subordinate measures, or supervisory requirements by the provider can be addressed adequately.

An approved compliance officer must provide a provider with written reports on the course of, and progress achieved with, the rendering of compliance services and make recommendations to the provider as regards any aspect of the required compliance function.
What are the different categories of FSP’s?
FSP’s within FAIS can be one of three categories – either an FSP I, FSP II or an FSP III. 
Each of these FSP’s operate in a different sub sector of the Financial Services Industry and therefore have different pieces of legislation which apply to them. 
While some of this applicable legislation is generic (such as FAIS), the others are specific (Long Term Insurance Act, Short Term Insurance Act, and Collective Investment Schemes Act).
What are the minimum requirements to be licenced as an FSP?
Honesty and Integrity

· General requirements of honesty and integrity.

· Should not within the preceding five years have been found guilty of having acted fraudulently, dishonestly, unprofessionally, dishonourably or in breach of fiduciary duty.

· Not found guilty by any professional or financial services body in the Republic or elsewhere, for the last five years.

· Not denied membership of a professional or financial services body because of serious dishonesty, negligence, incompetence, mismanagement in the last five years.

Competence

· Experience requirements.
· Academic qualifications.
Prescribed by tables, according to subcategories of industries.  Different tables apply for categories I, II and III.

Operational Ability

· Fixed business address.
· Adequate access to communication facilities.
· Adequate storage and filing systems for safe-keeping of records.
· A bank account for the business and a separate bank account for client funds.
Financial Soundness

· An FSP must not be an unrehabilitated insolvent or under liquidation or provisional liquidation.

· The FSPs tangible assets must exceed its liabilities.
Requirements regarding record keeping

A provider must maintain records of the following for a minimum period of five years: 

· Known premature cancellations of transactions or financial products by clients; 

· Complaints received and an indication of whether such complaints have been resolved; 

· The continued compliance with the requirements of section 8 (authorisation of providers); 

· Cases of non-compliance with FAIS and reasons for non-compliance; and 

· The continued compliance by representatives with requirements referred to in section 13(1)(2). 

What are the “Fit and Proper” requirements?
The Fit and Proper legislation has been under review for the past year. The latest changes were published in the Government Gazette on 15 October 2008. The “old” Fit and Proper will expire at the end of December 2009 and thereafter the new legislation and its transitional arrangements will be the only legislation applicable.
Continuous Professional Development (CPD)

A system of Continuous Professional Development (CPD) has been introduced and comes into operation on 31 December 2008. 
All key individuals, FSPs who are sole proprietors and representatives, will have to obtain a number of credits (15 - 60 hours) over a three-year period.

Activities such as formal studies, workshops, conferences and seminars may qualify. 
Educational institutions, industry associations, professional bodies and other interested parties will have to apply to the FSB for recognition of their interventions as verifiable CPD programs.
 It is thus important to ensure that any CPD activity undertaken is an approved FSB program for the hours/credits to count towards CPD. 
Representatives will have to log their CPD activities on the on-line CPD register of the FSB. 
FSPs must also keep records of CPD activities for a period of five years after the activities have taken place.
Educational requirements

The requirement for educational credits with regards to a qualification has been increased for new entrants to the market after 1 January 2010.   

New entrants will have to enter the industry with a matric and thereafter the person will have to obtain a full qualification within five years after appointment. 
Until such qualification is obtained, services have to be rendered under supervision. 
These qualifications will have to come from a list that is published and regularly updated by the FSB. 
Qualifications will be loaded onto the list, based on their coverage of the newly published qualifying criteria – a list of knowledge and skills required for a particular category of financial product.

Regulatory Exams (RE)

New Regulatory Examinations (RE) have been introduced. 
These examinations are required to be completed over and above the educational credit and/or qualification requirements.

All key individuals, FSPs (who are sole proprietors) and representatives, will have to write two Regulatory Examinations, RE1 and RE2. 
According to the transitional arrangements, exemptions are possible for RE2, where students have completed one of the specific qualifications, as published on the FSB-recognised qualifications list.

An RE2 examination will be required for most sub-categories licensed for.

RE1 focuses on FAIS, FICA and other money laundering legislation and has to be completed by ALL key individuals, FSPs (who are sole proprietors) and representatives, without exception. 
RE2 focuses on the specific knowledge required for a particular product category. 
New representatives (appointed after 2010) have to complete RE1 within two years of appointment, while key individuals have to write these examinations on appointment. 
RE2 has to be completed by representatives within one year after completing a relevant qualification.  

Revised draft Regulation of Tax Practitioners Bill
Purpose of the Act
The purpose of this Act is to regulate the tax practitioner profession to ensure that tax practitioners are appropriately qualified, have the necessary experience, adhere to ethical practices and are held accountable for their professional conduct.
Application of the Act
This Act applies in respect of every individual who is required by section 23 to register with the Board.

Chapter II that deals with the establishment of the Independent Regulatory Board for Tax Practitioners do not apply to a registered tax practitioner who:
· Is registered with the Independent Regulatory Board for Auditors established in terms of section 3 of the Auditing Professions Act, 2005 (Act No. 26 of 2005);

· Is a person who is admitted and enrolled as an attorney, notary or conveyancer by the court in terms of section 15, 17 or 18 of the Attorneys Act, 1979 (Act No. 53 of 1979);
· Is a person who is admitted and authorised to practice and enrolled as an advocate on the roll of advocates in terms of the Admission of Advocates Act, 1964 (Act No. 74 of 1964); or
· Is a person whose profession is regulated by law through a statutory body that the Minister is satisfied is similar to the bodies and professions in this subsection and the details of which are published in the Government Gazette.

Registration of registered tax practitioners

Registration of tax practitioners

 Every natural person who:

· Provides advice to any other person with respect to the application of any Act administered by the Commissioner; or
· Completes or assists in completing any document to be submitted to the Commissioner must register as a registered tax practitioner with the Board.

The provisions of this section do not apply in respect of a natural person who:

· Provides advice or completes or assists in completing any document for no consideration;

· Provides advice solely as an incidental or subordinate part of providing goods or other services to another person for which advice no consideration or fee is charged;

· Provides advice or completes or assists in completing any document solely:

· To or in respect of the employer by whom that person is employed on a full-time basis or to or in respect of that employer and connected persons in relation to that employer; or
· Under the direct supervision of any person who is registered as a tax practitioner; or
· Is a licensed clearing agent referred to in section 64B of the Customs and Excise Act, 1964 (Act No.91 of 1964).
Application for registration as registered tax practitioner

An individual must lodge a written application for registration with the Board within 30 days from the date that this Act becomes applicable to that individual.

The application must be in the form and contain such information as prescribed by the Board and must be accompanied by the fee prescribed by the Board.

Approval of application for registration

The Board must approve an application for registration as a registered tax practitioner if the Board is satisfied that the applicant:

· Complies with the appropriate standards of qualifications and experience for registered tax practitioners determined by the Board;
· Will comply with the Code of Professional Conduct for registered tax practitioners determined by the Board;
· Is a fit and proper person;
· Is ordinarily resident in the Republic;
· Is not disqualified from registration; and
· Meets any other requirements determined by the Board from time to time.

The Board may not approve an application for registration as a registered tax practitioner if the applicant:
· Has at any time been removed from an office of trust on account of misconduct;

· Has at any time been convicted (whether in the Republic or elsewhere) of theft, fraud, corruption, money-laundering, forgery (including uttering a forged document), perjury or any other offence which involves dishonesty, in respect of which that applicant has been sentenced to imprisonment without the option of a fine or to a fine exceeding an amount determined from time to time by the Minister for this purpose;
· Is an unrehabilitated insolvent;
· Is for the time being declared by a competent court to be of unsound mind or unable to manage his or her own affairs;
· Is disqualified from registration under a disciplinary or other measure or suspended imposed in terms of:
· This Act;

· Any act of a statutory body contemplated in section 3(2);

· The Attorneys Act, 1979 (Act No. 53 of 1979); or

· The Admission of Advocates Act, 1964 (Act No. 74 of 1964).
 As a transitional rule during the initial period of registration of tax practitioners the Board:
· May apply different standards regarding the qualification and experience of the applicants and if further consideration of the qualifications or experience is required, allow the tax practitioners a period of one year from the commencement date of the Act, or such longer period as the Minister may allow, to operate as tax practitioners on a temporary registration, provided that:

· The tax practitioner has registered as a registered tax practitioner in terms of section 67A of the Income Tax Act, 1962 (Act No. 58 of 1962) or in terms of section 24 of this Act within one year after the date of commencement of this Act; and
· That  the tax practitioner has or will have carried on the profession of tax practitioner for a period of three years prior to the expiry of the period of temporary registration; and

Registration and issue of certificate

If an application for registration as registered tax practitioner is approved, the Board must enter the applicant’s name in the register of registered tax practitioners and issue to the applicant a certificate of registration.

Duties of tax practitioners
Duties with regard to practice of registered tax practitioner

A registered tax practitioner may not knowingly employ any person who is:

· Being suspended from practice; 
· Whose name has been removed from the register of registered tax practitioners by virtue of a finding of improper conduct and punishment imposed on the person;
· Engage in practice if any fees or monies determined by the Board have not been paid in full; 
· Sign any statement, report or other document which purports to represent advice given or work performed unless the advice was given or the work was performed by the registered tax practitioner; 
· Engage in the practice of a registered tax practitioner during any period that he or she has been suspended from practice; or

· Fail to account or unreasonably delay in accounting for any money or property received for or on behalf of a client or any other person when called upon to do so.

The above does not apply in respect of work performed:

· Under the personal supervision or direction of an registered tax practitioner;
· By or under the personal supervision or direction of any other registered tax practitioner who is a partner, co-director, co-member or supervisor in relation to him or her;
· On behalf of the registered tax practitioner by any other registered tax practitioner;
· By any other registered tax practitioner in a partially completed assignment which that other registered tax practitioner could not complete as a result of death, disability or other cause not under his or her control and which assignment the registered tax practitioner concerned is engaged to complete; 
· Outside the Republic by a member of a professional body outside the Republic whose status, in the opinion of the Board, is at least equal to that demanded by the Board for the profession in the Republic.

Discharging of duties of registered tax practitioner

A registered tax practitioner must in the discharge of his or her duties in respect of the tax affairs of a person comply with:

· Any Act administered by the Commissioner; and
· The Code of Professional Conduct determined by the Board for registered tax practitioners.

Information to be provided by registered tax practitioner
A registered tax practitioner must, within 14 days of receipt of a written request from any person for whom he or she acts in that capacity, or any person who proposes to appoint him or her as its registered tax practitioner, furnish to that person:

· The registered tax practitioner’s full name and business address;
· Particulars of the title under which that tax practitioner practices; and 

· Particulars of the place or places of business in which that tax practitioner is in practice.
Disciplinary matters

Court and official to inform Board of prima facie proof of improper conduct

If, in the course of any proceedings before any court of law, it appears to the court that there is prima facie proof of improper conduct on the part of a registered tax practitioner the court must direct a copy of the record of the proceedings to the Board.

Whenever it appears to an official of any body charged with regulation or supervision of any entity or profession that there is prima facie proof of improper conduct on the part of a registered tax practitioner, the official must forthwith send a report of that conduct to the Board.

Referral of allegations of improper conduct

A matter brought against a registered tax practitioner must, if the Board:
· On reasonable grounds suspects that a registered tax practitioner has committed an act which may render him or her guilty of improper conduct;

· Is of the opinion that a complaint or allegation of improper conduct, whether prescribed or not, which has been made against a registered tax practitioner by any person appears to be justified; or
· Receives any record or report under section 35,

be referred to the applicable statutory  body for investigation or in any other case to the investigating committee.
Investigation of allegation of improper conduct

At the request of the Board, the investigating committee must:

· Investigate the matter; and
· Obtain evidence to determine whether or not in its opinion the registered tax practitioner concerned should be charged and, if so, recommend to the Board the charge or charges that may be brought against that tax practitioner.

The investigating committee may not question the registered tax practitioner concerned unless the investigating committee informs the registered tax practitioner that he or she:

· Has the right to be assisted or represented by another person; and
· Is not obliged to make any statement and that any statement made may be used in evidence against that tax practitioner.

In investigating a charge of improper conduct the investigating committee may:
· Subject to the Promotion of Access to Information Act, 2000 (Act No. 2 of 2000) or any other law, require the registered tax practitioner to whom the charge relates or any other person to produce to the committee any information, including but not limited to any working papers, statements, correspondence, books or other documents, which is in the possession or under the control of that tax practitioner or other person and which relates to the subject matter of the charge, including specifically, but without limitation, any working papers of that tax practitioner;

· Inspect and, if the investigating committee considers it appropriate, retain any such information for the purposes of its investigations; and

· Make copies of and take extracts from such information.

These provisions apply regardless of whether that registered tax practitioner or that person is of the opinion that such working papers, statements, correspondence, books or other documents contain confidential information about a client.

The investigating committee must, after the conclusion of the investigation, submit a report stating its recommendations to the Board.

IFRS
Recent pronouncements

	Effective for 31 December 2008 year ends
	

	New standards
	

	None
	

	Amendments to standards
	

	IFRIC 11
	IFRS 2 – Group and Treasury Share Transactions

	IFRIC 12
	Service Concession Arrangements

	IFRIC 14
	IAS 19 – The limit on a Defined Benefit Asset, minimum funding requirements and their interaction

	Available for early adoption for 31 December 2008
	

	New standards

	IFRS 8
	Operating Segments
	Effective from the beginning or after 1 January 2009

	Revised standards

	 IFRS 1 (2008)
	 First-time adoptions of International reporting Standards (restructuring November 2008)
	Effective from the beginning or after 1 July 2009

	 IFRS 3 (2008)
	 Business combinations
	Prospectively for businesses in periods beginning on or after 1 July 2009.

	IAS 1 (2007)
	 Presentation of financial statements
	Effective from 1 January 2009

	IAS 23 (2007)
	Borrowing costs
	Effective from 1 January 2009

	IAS 27 (2008)
	Consolidated and separate financial statements

	Effective from 1 July 2009

	Amendments to standards

	IFRS 1
	Cost of investment on first-time adoption
	Effective from 1 January 2009

	IFRS 2
	Vesting conditions and cancellations
	Effective from 1 January 2009

	IFRS 7
	Improving disclosures about financial instruments
	Effective from 1 January 2009

	IAS 27
	Removal of the cost method definition
	Effective from 1 January 2009

	IAS 32 and IAS1 
	Puttable financial instruments and obligations arising on liquidation
	Effective from 1 January 2009

	IAS 39
	Eligible hedged items
	Effective from 1 July 2009

	Improvements to IFRS’s (May 2008)

	IFRS 5
	Plan to sell controlling interest in subsidiary
	Effective from 1 July 2009

	IAS 1
	Current/non-current classification of derivatives
	Effective from 1 January 2009

	IAS 16
	Recoverable amount
	Effective from 1 January 2009

	IAS 16/IAS 7
	Sale of assets held for rental
	Effective from 1 January 2009

	IAS 19
	Plan administration costs. Replacement of term ”fall due” Guidance on contingent liabilities
	Effective from 1 January 2009

	IAS 20
	Government loans with a below-market rate of interest
	Effective from 1 January 2009

	IAS 23
	Components of borrowing costs
	Effective from 1 January 2009

	IAS 27
	Measurement in separate financial statements
	Effective from 1 January 2009

	IAS 28
	Impairment of investments in associates
	Effective from 1 January 2009

	Improvements to IFRS’s (May 2008)

	IAS 28/IAS 31/                          

IAS 32/IFRS 7


	Required disclosures when investments in associates and jointly controlled entities are accounted for at fair value through profit or loss
	Effective from 1 January 2009

	IAS 29


	Description of historical cost financial statements
	Effective from 1 January 2009

	IAS 36


	Disclosure of estimates used to determine recoverable amount
	Effective from 1 January 2009

	IAS 38


	Advertising and promotional activities

Unit of production method of amortisation


	Effective from 1 January 2009

	IAS 39


	Reclassifying instruments into and out of fair value through profit or loss.                   

Designating and documenting hedges at the segment level

Applicable effective interest rate on cessation of fair value hedge accounting


	Effective from 1 January 2009

	IAS 40/ IAS 16


	Property under construction or development


	Effective from 1 January 2009

	IAS 41


	Discount rate for fair value calculations

Additional biological transformation


	Effective from 1 January 2009

	New Interpretations 

	IFRIC 13


	Customer Loyalty Programmes


	Effective from 1 July 2008



	IFRIC 15
	Agreements for the Construction of Real Estate
	Effective from 1 January 2009

	IFRIC 16
	Hedges of a Net Investment in a Foreign Operation
	Effective from 1 October 2009



	IFRIC 17


	Distributions of Non-cash Assets to Owners


	Effective from 1 July 2009

 

	IFRIC 18


	Transfers of Assets from Customers


	Transfers of assets from customers on or 

after 1 July 2009

	Available for adoption after 2008 year ends

	Amendments to Standards

	IAS 19


	Curtailments and negative past service costs 


	Effective from 1 January 2009



	IAS 39 and IFRIC 9


	Reassessment of embedded derivatives


	Effective from the end or after 30 June 2009



	IFRIC Interpretation

	IFRIC 8 
	Scope of IFRS 2 
	Effective from the beginning or after 1 May 2006. Withdrawn as of 1 January 2010

	IFRIC 11 
	IFRS 2: Group and Treasury Share Transactions 
	Effective from the beginning or after 1 March 2007. Withdrawn as of 1 January 2010

	IFRIC 15 
	Agreements for the Construction of Real Estate 
	Effective from the beginning or after 1 January 2009

	IFRIC 17 
	Distributions of Non-cash Assets to Owners 
	Effective from the beginning or after 1 July 2009

	IFRIC 18 
	Transfers of Assets from Customers 
	Transfers received on or after 1 July 2009


	List of standards and effective dates

	New/Revised International Financial Reporting Standards

	IFRS 1 
	First-time Adoption of International Financial Reporting Standards
— Amendment relating to cost of an investment on first-time adoption
	Revised May 2008 
	Effective from the beginning  or after 1 January 2009

	IFRS 1 
	First-time Adoption of International Financial Reporting Standards
— Amendments relating to oil and gas assets and determining whether an arrangement contains a lease
	Revised July 2009 
	Effective from the beginning  or after 1 January 2010

	IFRS 2 
	Share-based Payment
— Amendment relating to vesting conditions and cancellations 
	Revised in  2008 
	Effective from the beginning or after 1 January 2009

	IFRS 2 
	Share-based Payment
— Amendments resulting from April 2009 Annual Improvements to IFRSs 
	Revised April 2009 
	Effective from the Beginning  or after 1 July 2009

	IFRS 2 
	Share-based Payment
— Amendments relating to group cash-settled share-based payment transactions 
	Revised June 2009 
	Effective from the beginning  or after 1 January 2010

	IFRS 3 
	Business Combinations
— Comprehensive revision on applying the acquisition method 

	Revised  in 2008 
	Effective from the beginning  or after 1 July 2009 

	IFRS 5 
	Non-current Assets Held for Sale and Discontinued Operations — Amendments resulting from May 2008 Annual Improvements to IFRSs 
	Revised May 2008 
	Effective from the beginning  or after 1 July 2009 

	IFRS 5 
	Non-current Assets Held for Sale and Discontinued Operations
— Amendments resulting from April 2009 Annual Improvements to IFRSs 
	Revised April 2009 
	Effective from the beginning  or after 1 January 2010

	IFRS 7 
	Financial Instruments: Disclosures
— Amendments enhancing disclosures about fair value and liquidity risk 
	Revised March 2009 
	Effective from the beginning  or after 1 January 2009 

	IFRS 8 
	Operating Segments 
	Original issue 2006 
	Effective from the beginning  or after 1 January 2009 

	IFRS 8 
	Operating Segments
— Amendments resulting from April 2009 Annual Improvements to IFRSs 
	Revised April 2009 
	Effective from the beginning  or after 1 January 2010

	IFRS for SMEs 
	International Financial Reporting Standard for Small and Medium-sized Entities 
	Original issue 2009 
	Effective immediately on issue

	Revised International Accounting Standards

	IAS 1 
	Presentation of Financial Statements 
— Comprehensive revision including requiring a statement of comprehensive income 

	Revised  in 2007 
	Effective from the beginning  or after 1 January 2009

	IAS 1 
	Presentation of Financial Statements
— Amendments relating to disclosure of puttable instruments and obligations arising on liquidation 
	Revised  in 2008 
	Effective from the beginning  or after 1 January 2009

	IAS 1 
	Presentation of Financial Statements
— Amendments resulting from May 2008 Annual Improvements to IFRSs 
	Revised May 2008 
	Effective from the beginning  or after 1 January 2009

	IAS 1 
	Presentation of Financial Statements
— Amendments resulting from April 2009 Annual Improvements to IFRSs 
	Revised April 2009 
	Effective from the beginning  or after 1 January 2010

	IAS 7 
	Statement of Cash Flows
— Amendments resulting from April 2009 Annual Improvements to IFRSs 
	Revised April 2009 
	Effective from the beginning  or after 1 January 2010

	IAS 16 
	Property, Plant and Equipment
— Amendments resulting from May 2008 Annual Improvements to IFRSs 
	Revised May 2008 
	Effective from the beginning  or after 1 January 2009

	IAS 17 
	Leases
— Amendments resulting from April 2009 Annual Improvements to IFRSs 
	Revised April 2009 
	Effective from the beginning  or after 1 January 2010

	IAS 19 
	Employee Benefits
— Amendments resulting from May 2008 Annual Improvements to IFRSs 

	Revised May 2008 
	Effective from the beginning  or after 1 January 2009

	IAS 20 
	Governmenet Grants and Disclosure of Government Assistance
— Amendments resulting from May 2008 Annual Improvements to IFRSs 
	Revised May 2008 
	Effective from the beginning  or after 1 January 2009

	IAS 23 
	Borrowing Costs
— Comprehensive revision to prohibit immediate expensing 
	Revised  in 2007 
	Borrowing costs relating to qualifying assets for which the commencement date for capitalisation is on or after 1 January 2009

	IAS 23 
	Borrowing Costs
— Amendments resulting from May 2008 Annual Improvements to IFRSs 
	Issued May 2008 
	Effective from the beginning  or after 1 January 2009

	IAS 27 
	Consolidated and Separate Financial Statements
— Consequential amendments arising from amendments to IFRS 3 
	Revised  in 2008 
	Effective from the beginning  or after 1 July 2009

	IAS 27 
	Consolidated and Separate Financial Statements
— Amendment relating to cost of an investment on first-time adoption
	Revised in 2008 
	Effective from the beginning  or after 1 January 2009

	IAS 27 
	Consolidated and Separate Financial Statements
— Amendments resulting from May 2008 Annual Improvements to IFRSs 
	Revised May 2008 
	Effective from the beginning  or after 1 January 2009

	IAS 28 
	Investments in Associates
— Consequential amendments arising from amendments to IFRS 3 
	Revised  in 2008 
	Effective from the beginning  or after 1 July 2009

	IAS 28 
	Investments in Associates
— Amendments resulting from May 2008 Annual Improvements to IFRSs 
	Revised May 2008 
	Effective from the beginning  or after 1 January 2009

	IAS 29 
	Financial Reporting in Hyperinflationary Economies
— Amendments resulting from May 2008 Annual Improvements to IFRSs 
	Revised May 2008 
	Effective from the beginning  or after 1 January 2009

	IAS 31 
	Interests in Joint Ventures
— Consequential amendments arising from amendments to IFRS 3 
	Revised  in 2008 

	Effective from the beginning  or after 1 July 2009

	IAS 31 
	Interests in Joint Ventures
— Amendments resulting from May 2008 Annual Improvements to IFRSs 
	Revised May 2008 
	Effective from the beginning  or after 1 January 2009

	IAS 32 
	Financial Instruments: Presentation
— Amendments relating to puttable instruments and obligations arising on liquidation 
	Revised in 2008 
	Effective from the beginning  or after 1 January 2009

	IAS 36 
	Impairment of Assets
— Amendments resulting from May 2008 Annual Improvements to IFRSs 
	Revised May 2008 
	Effective from the beginning  or after 1 January 2009 

	IAS 36 
	Impairment of Assets
— Amendments resulting from April 2009 Annual Improvements to IFRSs 
	Revised April 2009 
	Effective from the beginning  or after 1 January 2010

	IAS 38 
	Intangible Assets
— Amendments resulting from May 2008 Annual Improvements to IFRSs 
	Revised May 2008 
	Effective from the beginning or after 1 January 2009 

	IAS 38 
	Intangible Assets
— Amendments resulting from April 2009 Annual Improvements to IFRSs 

	Revised April 2009 
	Effective from the beginning  or after 1 July 2009

	IAS 39 
	Financial Instruments: Recognition and Measurement 
— Amendments resulting from May 2008 Annual Improvements to IFRSs 
	Revised May 2008 
	Effective from the beginning  or after 1 January 2009

	IAS 39 
	Financial Instruments: Recognition and Measurement 
— Amendments for eligible hedged items 
	Revised July 2008 
	Effective from the beginning  or after 1 July 2009

	IAS 39 
	Financial Instruments: Recognition and Measurement 
— Amendments for embedded derivatives when reclassifying financial instruments 
	Revised March 2009 
	Effective from the end or after 30 June 2009

	IAS 39 
	Financial Instruments: Recognition and Measurement 
— Amendments resulting from April 2009 Annual Improvements to IFRSs 
	Revised  April 2009 
	Effective from the beginning  or after 1 January 2010

	IAS 40 
	Investment Property 
— Amendments resulting from May 2008 Annual Improvements to IFRSs 
	Revised May 2008 
	Effective from the beginning  or after 1 January 2009

	IAS 41 
	Agriculture
— Amendments resulting from May 2008 Annual Improvements to IFRSs 
	Revised May 2008 
	Effective from the beginning  or after 1 January 2009


� This section is not yet operational and the threshold for reporting has not yet been established.


� This section is not yet operational


� This section is not yet operational


� From a summary in “Companies Act 2008 Snapshot” by Webber Wentzel


� Summary of sections 13 to 16 from “A guide to the new Companies Act” by Webber Wentzel


� Source:  “Companies Act 2008 Snapshot” by Webber Wentzel


� Source: www.saica.co.za


� Source: The South African Institute of Chartered Accountants; Circular 2/2009


� Source: The South African Institute of Chartered Accountants; Circular 2/2009


�  Source: The South African Institute of Chartered Accountants; Circular 2/2009
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