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Contracts Outline – Dean Chen Fall 2002
(Applicable Law: (1) Common Law – derived from court decisions; service, land lease; (2) Article 2 of UCC – focus of exam (where UCC is different form Common Law…(a)Rule – use common law unless the Sale of Goods(i.e. movable, personal property)

I.
Contracts: Definitions and Basic Elements

1. Contract: A promise or set of promises for

a. The breach of which the law gives a remedy or

b. The performance of which the law recognizes a duty. Rest 2nd §1. Contract is not synonymous with agreement.  (focus on the nature of the offer( it controls the kind of contract you have (not if performance occurred)
Rest 2nd §2. - Promise: manifestation of intent to act or refrain from acting in a specified way so as to justify a promise in understanding that commitment has been made.

Types of contracts as to formation

1.  Express (promise): stated in words either oral or written.  (2RSC§4)
(1) Implied in Fact –2R§4 Is an actual contract which instead of being expressed in words can be inferred in whole or in part from the conduct of the parties.  Arises when a П without being required to do so, renders a service and expects to be paid for that service and the ∆, aware of such, enjoys the benefit of that service.  Ex: Go to the 4 Seasons Restaurant and order a seven course meal.  It can be inferred that a contract was formed based on your decision to accept that food.  (you know damn well it ain’t  free)
(2) Implied in law/Quasi Contract – 2RSC§4 In this scenario, no contract exists but allows the law to impose recovery where justice requires. Quasi-contract may be found in spite of the party’s contrary intention. (e.g. physician gives emergency services to injured pedestrian, services not requested by victim or anyone else – law may allow recovery).  Equitable remedy governed by maxims of equity.  Not governed by contract law.  Quasi contract is used to prevent unjust enrichment. Based on Quantum Meruit

(3) Unjust Enrichment – a cause of action and an independent theory of liability which can be used in one of two situations 

· where there is no contract came into existence yet one party benefited over the other, in this case there is no contractual relief but there may be protection of the restitution interest, or

·  where there is a contract and one of the parties has conferred a benefit on the other before the breach occurs, sometimes a party will sue for a restitution of that benefit rather than opting for the contract to be enforced.  

Relevant Cases – Implied Contract 

Collins v. Lewis – Sheriff, took away cows in possession of one Kinne.  П learned the cows belonged to ∆ and Kinne was holding them under a conditional sale contract.  П returned cows but Kinne refuse to take them.  П offered to return to ∆, but ∆ had no room for them.  П’s attorney informed ∆ that cows were being kept for him and he would be held for the cost. ∆ sold cows and new purchaser took them.  ∆ knew that П expected to get paid from a letter he received.  Court held that there was an implied contract created by law and that ∆ would pay П the reasonable cost of the care and keep of cows.

Martin v. Little, Brown & Co. – П sent a letter to ∆ notifying them that one of their books had been plagiarized.  П's letter offered to send a copy of the book with highlighted references to the plagiarized passages.  ∆ sent letter inviting П to send his copy of the book with the highlighted information.  П sent the book and ∆ sent an acknowledgement.  П later found that ∆ was suing to recover for copyright infringement.  П got pissed and demanded compensation for providing the information that tipped the ∆ off.  ∆ refused to acknowledge any contractual agreement.  П brought suit.  Court held that one who volunteers information to another to the other’s benefit has not formed a contract.  П was a volunteer and was not entitled to restitution and basically gratuitously gave the information.  No implied contract was formed, no quasi-contract.  Key point – П had opportunity to bargain for a contract

Seaview Ass’n of Fire Island NY v. Williams – П was a homeowners association that owned and operated the streets, walkways and beaches of Seaview.  П provided community services including recreational facilities.  Each property owner in Seaview was assessed a share П's of the operating expenses which was made generally known to owners (form of notice included posted signs).  ∆ owned seven houses in Seaview and contended that nonmembers and nonusers of the recreational facilities cannot be charged.  The court held that there was an implied contract to pay the assessments and that ∆ had “actual or constructive knowledge” of the nature of the community and the П's activities for the benefit of residents.  By buying property in that community, the court held, was an “implied acceptance” of the conditions accompanying ownership.

Note on Quasi-Contract- Quasi-Contracts are enforced to prevent unjust enrichment; that is allowing one party to retain, without paying for it, some benefit that had been conferred.  The term Quantum Meruit means “as much as the claimant deserved” and is a form of action used for claims for payment for services.  Quasi contracts and Quantum Meruit are almost always discussed with regard to restitution and are basically a form of the remedy of restitution.  When performing a contract, the plaintiff may not have performed a substantial part of the requirements of the contract; however this does not mean he has no recourse.  He may be allowed to recover his restitution interest (less the defendant’s damages for breach, if any), such recovery is often referred to as Quantum Meruit.

Types of Contracts as to Acceptance

a. Unilateral Contract (acceptance by performance): This contract involves a promise made by the offeror (promisor) in exchange for a performance or forbearance.  The actual performance or forbearance is the consideration.  In a unilateral contract, the offeror is bound by his promise, the offeree is free to accept or walk away with no liability.  E.g. I will give you my fur coat if you clean out my garage.  Note: the only person obligated is me; the offeree has no obligation to clean the garage and can walk away at any time.  Rule is that the offeror reserves the right to revoke the offer at any time before the offeree tenders performance or gives actual performance.  Once tender or performance is begun, power to revoke is lost 2RSC §45   

b. Bilateral Contract (exchange of mutual promises): This contract involves a promise in return for a promise.  E.g. I promise to sell you my house if you promise to pay me $100,000.  The promises are made in exchange for future performance. The obligation created by part performance is not called an option contract, not a unilateral contact.

c. Revocability – Under common law, an offeror reserves the right to revoke a contract before acceptance.  Even if he promises to keep the offer open until a certain time, this oral promise is not enforceable unless supported by consideration (comment A 2RSC§42, people get around this by creating an option contract or showing promissory estoppel 2RSC§90) The revocation becomes effective when it is received by the offeree 2RSC§42.  When the offeree learns of the revocation through a third party it is then effective.  Learning of an offer to another party does not constitute a revocation, there must be an acceptance and thus there must be a contract.  If the offeree does not know of the revocation than it is not effective.   Death or incapacity of the offeror or offeree, terminates the power of acceptance (this is in direct contrast to his outward manifestation of intent, see Farnsworth §3.18).  There are three exceptions to the offeror’s power of revocability (2RSC§25, 87 option contract, UCC 2-205 Firm Offer rule and mailbox rule)

d. Option: (2RSC§25, 87) Also known as an irrevocable offer, is a valid contract even though offer is made w/o acceptance, instead offeror promises to keep offer open for a certain period of time in exchange for a consideration, usually small in relation to the overall transaction.  Essentially, it limits the promisor’s power to revoke an offer.  Even in the instance of death or incapacity, an option contract may not be revoked.  (2RSC§37 – termination of power of acceptance in option contracts) 2RSC§87  sub1.  signed writing by the offeror and consideration, sub2. applies §90 to reliance on an unaccepted.  

e. Firm Offer - UCC 2-205 (specifically applies to merchant, for transaction in goods) This statute holds that an offer by a merchant to buy or sell goods in a signed writing which by its terms gives assurance that it will be held open is not revocable during that stated time or if no time is stated than for a reasonable time, even if no separate consideration has been given.  However the period of irrevocability may not exceed three months (even if it says he will hold it open longer, it will not exceed 3months).   If the terms of assurance are offered on a form by the offeree, this form must be signed by the offeror.  This differs from the common law rule that holds that unless a separate consideration has been given to hold the contract open thereby creating an option contract, you can revoke.    

2. Bargain: a manifestation of mutual assent to an exchange and a consideration. (promise for return promise or performance (P/RP)).  (2RSC§17) P/RP must be sought by promisor in exchange for his promise and given by promisee in exchange for that promise (i.e. mutual inducement).  (2RS§71)
3. Manifestation of mutual assent: generally offer and acceptance.  Requires each party either make a promise or begin or render a performance.  (2RSC(18))
4. Conduct as a Manifestation of Assent 2RSC§19
a. Manifestation of assent may be made wholly or partly by written or spoken words or by other acts or by failure to act

b. Conduct of a party is not effective as a manifestation of his assent unless he intends to engage in the conduct and knows or has reason to know that the other party may infer from his conduct that he assents

c. Conduct of a party may manifest assent even though he does not in fact assent.  In such cases a resulting contract may be voidable because of fraud, duress, mistake or other invalidating cause.  

5. Types of contracts as to validity

a. Void Contract – one that is totally without any legal effect from the beginning (e.g agreement to commit a crime) (is not enforceable as it stands)

b. Voidable Contract – one that one or both parties may elect to avoid or to ratify (e.g. contracts of infants or mentally ill parties)(can be made enforceable)

c. Unenforceable Contract – agreement otherwise valid, but that may not be enforceable due to various defect extraneous to contract formation, such as the statute of limitations or statute of frauds.

II. Enforcing Promise

1. Formality (note: consideration may have both a formal and substantive aspect)
a. The evidentiary function – evidence of the existence and conveyance of the contract; satisfied in a variety of ways: requiring a writing, certification of a notary

b. The cautionary function – formality may perform a cautionary or deterrent function by acting as a check against inconsiderate action; the seal performed this purpose well, now – notarization

c. The Channeling function – form offers a legal framework into which the party may fit his actions, or, to change the figure, it offers channels for the legally effective expression of intention.

Reference Case
Congregation kadimah Toras-Moshe v. Deleo (Formality) (an oral promise was not made to induce any return action or forbearance)
P, congregation, sought to enforce a decedent’s oral promise –D, executor.  Rule: an oral promise to donate money is unenforceable.  A gratuitous promise to do or give something to another, without any benefit accruing to the promisor, lacks the element of consideration and therefore, no contract has been entered.   In this case, the mere incorporation of the $25,000 into the P’s budget was insufficient to create an estoppel.  A there was not consideration or basis for estoppel here, the promise was unenforceable.

2. Exchange through Bargain
Consideration - (generally, consideration means an exchange in the present has taken place.) Consideration consists of either detriment to the promisee or benefit to the promisor; failure of consideration is a valid defense, however, inadequacy of consideration is not.

a. Rule: Requirements of Exchange; Types of Exchange (2RSC(71)) – pg209

i. To constitute consideration, performance or return promise must be bargained for (i.e. mutually induced)

ii. A performance or return promise (P/RP) bargained for if sought by promisor in exchange for his promise and is given by promisee in exchange for that promise.

iii. Performance may consist of

1. affirmative act other than promise (not legally obligated to do)

2. forbearance from an act (within legal right to do)

3. creation, modification, or destruction of a legal relation

iv. P/RP may be given to promisor or some other person, or given by promisee or some other person. (note: consideration necessary not sufficient for valid contract; must also be bargained for).

b. Consideration as Motive or Inducing Cause (2RSC(81))- pg. 209

i. What is bargained for does not of itself induce the making of a promise does not prevent it from being consideration for the promise

ii. A promise does not of itself induce a performance or return promise does not prevent the performance or return promise from being consideration for the promise

c. Bargain versus Gift

i. Bargain: mutually induced exchange, see 2RSC(71)(2).

ii. Gift: voluntary transfer of property without consideration, unenforceable because no consideration or detriment to promisee.

iii. Conditional Gift: promisee must meet certain conditions (i.e. incur detriment) to receive gift, however, the act required to satisfy conditions not bargained for (no mutual inducement).  Williston’s Test: to determine whether conditions in a promise indicate request for consideration or pre-conditions for a gift, see if performance of condition is (1) benefit to promisor or (2) detriment to promisee.  Generally, if promisee incurred detriment courts will not regard promise as gratuitous and detriment as mere condition (either viewed as consideration or recovery allowed under reliance or restitution theories).  Note: some cases so clear a conditional gift intended, even if promisee incurs detriment promise is held unenforceable.

iv. See §71 comment b and §79 comment d for mere pretense and false recital of consideration
Reference Cases:


Hamer v. Sidway

D, uncle, promised P, nephew (minor), $5,000 if he refrained from drinking, smoking, etc. until he turned 21 – held for plaintiff. .  Rule: Forbearance (refraining from doing something that one has the legal right to do) from a lawful act at the request of another is sufficient consideration for a contract.
(2) consideration either benefit to promisor (altruistic pleasure is not consideration) or detriment to promisee.

(3) Waiver of legal rights is sufficient consideration if honest or reasonable belief in plausibility of the claim.

(4) Once conditions full performed by promisee, immaterial if performance was benefit to promisor.

(5) Once benefit/detriment incurred, how much immaterial – no inquiry, adequacy of consideration

d. Adequacy of Consideration; Mutuality of Obligation 2RSC§79

If requirement for consideration is met, there is no additional requirement of:

1. A gain, advantage, or benefit to the promisor or a loss, disadvantage or detriment to the promisee

2. equivalence in the values exchanged

3. mutuality of obligation

Mere inadequacy of consideration will not void a contract.  Courts generally don’t inquire into the adequacy of consideration; valuation is left to the contracting parties.  Also known as the peppercorn theory; something as trifling in value as a peppercorn could serve as consideration for a bargain.  Note: Gross inadequacy could give rise to issues of capacity (mental) or fraud.  §79 comment e. - Inadequacy that shocks the conscious is often said to be a badge of fraud, justifying a denial of specific performance.  Motive: altruism, not necessarily enforceable, sometimes regarded as a gift  

Settlement of Claims (2RSC(74)) – pg. 224

(1) forbearance to assert or the surrender of a claim or defense which proves to be invalid is not consideration unless

a. the claim or defense is in fact doubtful because of uncertainty as to the facts or the law, or

b. the forbearing or surrendering party believes that the claim to defense may be fairly determined to be valid

(2) the execution of a written instrument surrendering a claim or defense by one who is under no duty to execute it is consideration if the execution of the written instrument is bargained for even though he is not asserting the claim or defense and believes that no valid claim or defense exists.

Reference Cases:

Fischer v. Union Trust Co. (Exchange through Bargain)

Fischer deeded realty to his daughter (P)  a mental incompetent, agreeing to pay off the mortgages on the property. He failed to do so, and she sued his administrator (D).  Rule: mere love and affection do not constitute sufficient consideration to compel performance of an entirely executory contract.  Generally consideration must be of some value ( it is arguable that love and affection is valuable).   

Although P paid her father the sum of $1, it is obvious that the grantor’s motivation for the conveyance was his love for P.  Fisher’s feelings and P’s payment of $1 were not adequate consideration.  Judgment for П was reversed.  Sham, token, or moral consideration cannot support a contract either at law or in equity since anything which purports to constitute consideration must have some measurable value.  

Nominal consideration – consideration that is so insignificant that it does not represent the actual value received fro the agreement.

Peppercorn – a piece of dried pepper that was used to indicate the payment of nominal rent on a lease under English Law.

Batsakis v. Demotsis

P, private borrower, D, lender; WWII Greece $25/$2000 – held for D, unconscionable?

(1) mere inadequacy will not void a contract for want or failure of consideration if bargained for.

(2) Courts look to knowledge and representation between parties to determine validity of contact (i.e. fraud) procedural process more important than substantive fairness

(3) Consideration essential, mutuality of obligation is not unless want of mutuality leaves one party without valid consideration for his promise (inapplicable to unilateral contract, only bilateral because parties bound by mutual executory promises or reciprocal obligations – promise of one is consideration for promise of the other).

Batsakis v. Demotsis (Exchange through Bargain)

Batsakis, P, loaned Demotsis, D, 500,000 drachmae (which, at the time had a total value of $25 in US) in return for D’s promise to repay $2,000 in US money.  Rule: mere inadequacy of consideration will not void a contract.  Only where the consideration for a contact has no value whatsoever will the contract be voided.  Here, the trial court placed a value on the consideration – the drachmae – by deeming it to be worth $750.  Thus, the trial court felt that there was consideration of value for the original transaction.  The bargain may not have been good, but D agreed to pay P $2,000.  P is entitled to recover full amount of loan plus interest.

Duncan V. Black (Exchange through Bargain) (a promise not to sue is not under valid consideration) 

Black, D, agreed to sell to Duncan, P, a certain allotment of cotton each year for a number of years.  Two years later a dispute arose as to the amount of the allotment.  P threatened legal action and D settled by giving P a $1,500 promissory note.  P now sues to collect on the note.  Rule: Forbearance to sue on a claim is not sufficient consideration when the claim itself is illegal -2RSC§74.  The settlement of a claim based on a contract which is against public morals or public policy or which is inherently illegal or which is in direct violation of the statutes cannot form the basis of consideration for a valid compromise settlement, for the reason that the wrong done is against the state and the state only can forgive it.  There isn’t a consideration that the law can recognize because the transfer according to the Federal Allotment System was illegal.  The court must leave the parties as they found them.  The trial court gave judgment to D, and that judgment was affirmed.

3. Promises grounded in the past

Generally, past consideration is invalid.  Moral obligation is not sufficient consideration without mutual inducement.  Courts may enforce if benefit was material, received by promisor and no opportunity to bargain existed.

Rule: Promise for Benefit received (2RSC(86)) – pg. 243

(1) a promise made in recognition of a benefit previously received by promisor from the promisee is binding to extent necessary to prevent injustice
(2) a promise is not binding under (1) if:

a. promise conferred benefit as a gift, or otherwise promisor not unjustly enriched; or

b. to the extent that its value is disproportionate to the benefit

Essentially, if there is some unjust enrichment, the promise will be binding, working to protect the restitution interest

(note: section (i) where a benefit received is a liquidated sum of money, a promise is not enforceable under this section beyond the amount of the benefit.  Where the value of the benefit is uncertain, a promise to pay the value is binding and a promise to pay a liquidated sum may serve to fix amount due if in all the circumstances it is not disproportionate to the benefit (see Web v. McGowin) – a promise that is excessive may sometimes be enforced to the extent of the value of the benefit, and the remedy may be thought of as a quasi-contractual rather than contractual)

Reference Cases:

Mills v. Wyman(Promises Grounded in the past)  (Opportunity to Bargain)
(1) Mills, П, took care of ∆’s, son without being requested to do so and for so doing was promised with compensation for expenses arising out of the rendered care by ∆.  ∆ later refused to compensate П.  Rule: a moral obligation is insufficient as consideration for a promise.  This is the majority rule.  If the promise made without consideration, laws leaves execution to conscience of promisor.  ∆ received no  benefit – services given to son (non-minor) without his request.  П had the opportunity to bargain.

Webb v. McGowin

П employee, saved ∆ from falling pine block causing SPI to himself, ∆ promised to pay  him $15 biweekly for life.  ∆ paid until his own death.  ∆’s estate refused to continue paying, П brought suit, court held for П.

(1) Rule – A moral obligation is sufficient consideration to support a subsequent promise to pay, where the promisor has received a material benefit.  The argument is this case was that the material benefit was his life.  Note: this case is the exception to the general rule that moral obligation is not sufficient consideration.  This is the minority rule.

(2) where promisee cares for, improves, and preserves the property of promisor, though without request of promisor or anyone else, it is sufficient consideration for subsequent promise to pay for services.   П had no opportunity to bargain (similar to implied-in-law contract, question: would promisor have opted for services had op to bargain existed.

4. Reliance – Promissory Estoppel
Promise Reasonably Inducing Action or Forbearance (2RSC§90) - pg282

(1) a promise which promisor should reasonably expect to induce action or forbearance on the part of the promisee or third person and which does induce such action or forbearance is binding if injustice can be avoided only by enforcement of the promise.  Remedy for breach may be limited as justice requires
(2) a charitable subscription or marriage settlement without proof of induced action or forbearance.

Note: promisor affected only by reliance which he does or should foresee.


Reference Cases

Kirksey v. Kirksey
П, widow, against ∆, brother-in-law.  ∆ promised that if the П came to see him she would have a place to live and raise her family – held for D.

Consideration was condition of gratuitous promise to make gift, no bargain (mutual inducement)…condition was induced by the promise (there was a detriment to promisee) Promise not made to induce performance.  Rule: to be legally enforceable an executory promise (a promise to perform an action that has not yet been performed) must be supported by sufficient, bargained for consideration.  Court held that promise made by ∆ was a mere gratuity, held for ∆.  Note: this case (1845)) was decided before the establishment of the doctrine of promissory estoppel.

Charitable Subscriptions

Congregation Kadimah Toras – Moshe v. DeLeo (oral promise did not show consideration or reliance)

П, Jewish Synagogue against ∆, donor. ∆, promised П $25,000 which П planned to use for library named for П– held for ∆ basically the promise by the ∆ was a gratuitous offering.

(1) no change in position in reliance on promise: П merely adjusted budget

(2) lost heightened expectation alone is not D’s reliance, must show reliance of substantial and detrimental nature

(3) Chen believe the rule is more expansive than court held for charitable subscriptions and exceptions exist for show of defendant’s reliance

Compare: 

Allegheny College v. National Chautauqua County Bank of Jamestown
∆ promised to pay П (college) $5000 after her death, for memorial fund to be named after her. ∆ paid $1000 toward the donation which the school had set aside for students’ scholarship fund, but later rescinded.  

(1) court recognized PE but settled case on consideration theory (i.e. name as memorial founder) In this case, traditional consideration could be found without resorting to promissory estoppel.  When П as promisee subjected itself to the duty to perpetuate the name of the founder, at the implied request of Johnston as promisor, the result was the creation of a bilateral contract – promise in return for a promise.   П, by accepting part of the pledge, was required to apply the money as condition but it did not have to fulfill all conditions until all of the pledge was paid.  .  Judgment reversed in favor of П
(2) Note: change in standard definite and substantial to limited as justice requires.

(3) Also 2RSC§90 is in line with Chen in terms of lower standard for charitable subscriptions – there should be no need to prove defendant’s reliance – public policy dictates 

(4) Rule: the acceptance of a charitable subscription by the trustees of the charity implies a promise on their part to execute the work contemplated and to carry out the purposes for which the subscription was made.  While charitable subscriptions are unenforceable if given without consideration, when subscriptions have been in question, courts have found consideration where general contract law would have said it was absent.  Also, the doctrine of promissory estoppel has been adopted as the equivalent of consideration in connection with charitable subscriptions.  P.  

East Providence Credit Union v. Germia (Reliance on a Promise)

East Providence, P, made a promise to its mortgagor, Germia, D, to pay his insurance premium; the promise was not kept and D suffered detriment as a result.  Rule:  A promise which the promisor should reasonably expect to induce action or forbearance of a definite and substantial character on the part of the promisee and which does induce such action or forbearance is binding if injustice can be avoided only by enforcement of a promise.  The conditions precedent for the invocation of the doctrine of promissory estoppel are as follows: (1) was there a promise which the promisor should reasonably expect to induce action or forbearance of a definite and substantial character on the part of the promisee?  (2) Did the promise induce such action or forbearance? (3) Can injustice be avoided only by enforcement of the promise?  With respect to the instant case, each of these questions may be answered in the affirmative.  The promissory estoppel doctrine is thus applicable and reliance by the promisee to his detriment provides a substitute for consideration.  

Seavey v. Drake (Reliance on a Promise)

Seavey, P, the only son of Drake’s, D, estate, was given land by his father on which he built a house and barn but to which he never received a deed.  Rule: Specific performance of a parol contract (an oral contract that may be offered to contradict the terms of an existing, written agreement) to convey land is decreed in favor of the vendee who has performed his part of the contract, when a failure or refusal to convey would operate as a fraud upon him.  While at law the statute of frauds would not allow an action upon a contract for the transfer of land not in writing, equity, when there has been part performance, will remove the bar of the statute.  This is done upon the ground that it is a fraud for the vendor to insist upon the absence of a written instrument when he has permitted the contract to be partly.  Consideration is found in P having been induced to enter the land and make expenditures for improvements.  Judgment for P.

Equity will allow specific performance of a parol promise to make a gift of land if promisee has received possession of land and has made valuable improvements thereon.

Agreements that must be written in order to be enforceable: real estate

Statute of Frauds (was a law):

Contracts that need to be into writing


Contracts for the purchase of land


Contracts, by its term, that cannot be completed in one year


Contracts for the sale of goods over $500


Contracts to make good on the death of another


Contracts in consideration of marriage

Equity will not provide a remedy unless there is no adequate remedy at law

Billman v. V.I. Equities Corp - handout

Plaintiffs – owners; V.I. Equities – lessors; Alley – sublease (exercised the renewal option)

The promise – the owner would allow the lessee to renew the lease

Option to renew was not properly exercised.

Alley did not have the right to invoke the renewal option

Landlords can be found to have waived their right to insist on strict compliance simply because they have,  in effect, promised not to assert it.

Legal waiver standard – a promise modifying a duty under a contract not fully performed on either side is binding…to the extent that injustice requires enforcement in view of material change of position in reliance on the promise (Restatement section 89) (See also section 90 – promissory estoppel – page 282)

Court of Appeals stated that it was the rule of promissory estoppel that would be enforced,.

Note: Promissory Estoppel grew out of Equitable Estoppel

Equitable Estoppel – Doctrine which prevents a person from asserting a right he otherwise would have because of the effect of his conduct would have on another.  If A relies on B’s acts and conduct and would be injured if B repudiate his acts and conduct, fairness (and the law) holds that B should be prevented from so repudiating.

Promissory Estoppel – doctrine in equity states that a promise is binding if the person who made it (promisor) could reasonably expect another (promisee) to rely upon it in a substantial way, and that the promisee did indeed rely upon it.  The promisor is “estopped” of barred, from denying his promise created a contract, even though one has not been made in a normal way.

A promise must be present to enforce under promissory estoppel

Forrer v. Sears, Roebuck & Co, (Reliance on a Promise)

Forrer, П, sought damages from Sears, ∆ arising out of a breach of a promise of “permanent employment.”  Rule: A contract of “permanent employment” is terminable at will by either party unless additional compensation in the form of an economic benefit is rendered by the employee to the employer.  A case for promissory estoppel is made out where it is shown (1) that the promisor induced a certain action or forbearance on the part of the promisee; (2) that he should have expected such action or forbearance to result from his promise; and (3) that an injustice can be avoided only by enforcement of the promise.  Although the first 2 elements of promissory estoppel are clearly established here, the third one is not.  That is because the term “permanent employment” is commonly understood to mean a contract of employment terminable at will by either party.  P’s termination does not constitute a breach of promise.  Exception to the rule: occurs where an employee has conferred an economic benefit upon his employee other than a mere rendering of services.  This would be an additional consideration above and beyond his normal work activities. In such a case, the employer may no longer deem the contract terminable at will.  However, no such economic benefit is evident in the instant case.  Therefore, the general principle that a contract of permanent employment is terminable at will by either party.  Affirmed.

Goodman v. Dicker (Reliance on a Promise)

Dicker, П made certain expenditures after applying for an Emerson radio and phonograph franchise in the District of Columbia upon the inducement of an Emerson representative, Goodman, ∆. While ∆ had represented that the franchise would be granted and radios would be delivered, no franchise was approved.  Rule: One who by his language or conduct leads another to do what he would not otherwise have done shall not subject such person to loss or injury by disappointing the expectation upon which he acted.  Issue: was D estopped from denying the existence of a contract by reason of his statements and conduct upon which P relied to his detriment?  Yes.  P justifiably relied upon D’s statement and conduct.  Even though under a formal franchise agreement, a franchise would have been terminable at will and would have imposed no duty on the manufacturer, this is a defense inconsistent with the assurance that a franchise would be granted.  Justice and fair dealing require that one who acts to his detriment on the faith of conduct such as seen here should be protected by estopping the party whose conduct is responsible from alleging anything opposite to the natural consequences of his course of conduct.  Expenses expended in preparation for doing business are recoverable.  However, the loss of profits on the undelivered radios is not recoverable as it was not a loss incurred in reliance upon the assurance of a dealer franchise. Note: reliance measure of damages (Note: profits in a start up is speculative; profits in a franchise is speculative) 2RSC§352 – Uncertainty as a limitation of damages – Damages are not recoverable for loss beyond an amount that the evidence permits to be established with reasonable certainty.  П recovered reliance interest under 2RSC§349 – includes expenditures made in preparation for performance. 
Method of compensation for Breach

(1) Bargain (consideration): expectancy interest

(2) Restitution (unjust enrichment): value of benefit bestowed not loss to plaintiff

(3) Reliance (promissory estoppel): amount of reliance up to value of promise

(Note: expectation damages are usually higher than reliance damages)

Comment: Misfeasance and Nonfeasance – pg. 258

Misfeasance – the improper or wrongful performance of some lawful act

Nonfeasance – failure to perform a duty which one is obliged to perform (i.e. breach of a promise)

When the cause of action arises merely from a breach of promise, the action is in contract.  The action of tort has for its foundation the negligence of a defendant,  and this means more than a mere breach of a promise.  The division thus made, between misfeasance, which may support an action in either tort or on the contract, and the nonfeasance of a contractual obligation, giving rise only to an action on the contract, is difficult to make in borderline cases.

5. Promises of Limited Commitment (Indefinite Promises and Open Terms – Enforceability)

Common Law View – law requires substantial certainty as to material terms that form meeting of minds between parties, nothing should be left for future negotiation.  Need adequate key to mutual agreement i.e. obligations must be fixed or definite objective method to ascertain should be determined.  Agreement to agree not valid – what is agreed to?

Rule: Formation in General – UCC 2-204

(1) contract for sale of goods can be made in any way sufficient to show agreement, including conduct between parties which recognizes existence of contract

(2) agreement sufficient to constitute contract for sale may be found, even though moment of its making is uncertain

(3) even though one or more terms left open, a contract for sale does not fail for indefiniteness (1) if parties intended to form contract and (2) there is a reasonably certain basis for remedy

Rule: Open Price Term – UCC 2-305

(1) parties can conclude contract for sale even though price not settled.  Price is reasonable at the time of delivery if:

a. nothing is said as to price, or

b. price left to be agreed by parties and they fail to agree, or

c. price fixed in terms of an agreed market or other standard set or recorded by 3rd person or agency  and not so set or recorded

(2) price to be fixed by seller or buyer must be fixed in good faith

(3) when conditions are as (1)(c), if failure due to fault of one party the other has option to treat contract as canceled or fix a reasonable price himself

(4) if parties intend not to be bound unless price is fixed and agreed, there is no contract.  Buyer must return any received goods or if unable to, must pay reasonable value at time of delivery and seller return any portion of price paid on act.

Rule: Output, Requirements and Exclusive Dealings – UCC 2-306

(1) a term which measures a quantity by the output of seller or the request of buyer means such as may occur in good faith except that no quantity unreasonably disproportionate to any stated estimate or if not stated estimate to any normal or otherwise comparable prior output or request

(2) a lawful exclusive dealing agreement by seller or buyer imposes best efforts, obligation on seller to supply the goods and buyer to promote the sale.

Conditional Promises: do not make consideration insufficient, as long as condition is not one within the promisor’s control thereby giving him the alternative of canceling any obligation he incurs.

A promise to perform on a contingency is valid consideration because promisor has undertaken something that might result in a legal detriment to him; and that is all that is required.

A contingency K is not enforceable by either party prior to the occurrence of the contingency.  However, once the contingency does occur, both parties are equally bound.

Reference Cases:

Obering v. Swain-Roach lumber Co. (Promises of Limited Commitment)  (Conditional Promises)

Swain Lumber, P, contracted with Obering, D, that if Swain(P) were able to purchase certain land then Swain(P) would resell the land to Obering(D).  P wanted land for timber, while D was interested in farming it.  Swain(P) made the purchase, tendered the deed to Obering(D) who, refused to purchase whereupon Swain(P) brought suit.  Rule: the fact that a contract has a condition precedent to its formation does not make the contract too indefinite to be enforceable.  So long as the condition is not illusory and is established in good faith then the existence of the condition in and of itself is not a bar to the enforcement of the contract in a court of equity.  In this case the condition was satisfied because the property was offered for sale, and there are no facts to indicate that the parties did not act in good faith.  Therefore, we conclude that the contract is sufficiently definite to be enforceable.  Affirmed.

As soon as P acquired title to land, D was bound.  The fact that P’s offer did not become binding on D until P was able to act does not invalidate K for lack of mutuality.

Wood v. Lady Duff-Gordon – exclusive dealings contracts (Reasonable Efforts Implied)

P, marketer, D, creator of fashions; contract to use name-endorsements, license, market for 50% profit and rev – held for P.
(1) indefiniteness; issue what P obligated to do, implied promise to use reasonable efforts for profits and rev

(2) Reasonable efforts: objective test (market standard); subjective test (good faith) – UCC merchants honesty in fact and observed commercial standard fair trade, non merchant honesty in fact in conduct or transaction.

(3) Note (chen) – Illusory and alternative promises (2RSC(77)(b)): does not apply where event that constitutes substantial possibility test is not in control of party with option.  Also, a promise where choice of alternative is conditioned on some future event occurring is consideration unless that event is certain to occur or not.  Even if pos remote still valid consideration – perfect knowledge is key to invalidation (i.e. illusory)

Illusory and alternative promises (2RSC(77)(b)) - pg298:

A promise is not consideration if by its terms the promisor reserves a choice of alternative performances unless

(a) each of the alternative performances would have been consideration if it alone had been bargained for; or

(b) one of the alternative performances would have been consideration and there is or appears to the parties to be a substantial possibility that before the promisor exercises his choice events may eliminate the alternatives which would not have been consideration

Certainty…one party is bound the other is not

Satisfaction clause – no standard of reasonableness when dealing with “artistitc situations”

Illusory promise – an allocation that doesn’t assume any risk

Wood v. Lucy, Lady Duff-Gordon  (Promises of Limited Commitment)

Wood, P, in a complicated agreement received the exclusive right for one year, renewable on a year –to-year basis if not terminated by 90-day notice, to endorse designs with Lucy’s, D, name and to market all her fashion designs for which she would receive one half the profits derived.  D broke the contract by placing her endorsement on designs without P’s knowledge.  Rule: While an express promise may be lacking, the whole writing may be instinct with an obligation – an implied promise – imperfectly expressed so as to form a valid contract.  While the contract did not precisely state that P had promised to use reasonable efforts to place D’s endorsement and market her designs, such a promise can be implied.  The implication arises from the circumstances.  Without an implied promise, the transaction could not have had such business efficacy as the must have intended it to have.   P’ promise to make monthly accountings and to acquire patents and copyrights as necessary showed the intention of the parties that the promise had value by showing that P had some duties. The promise to pay  D half the profits and make monthly accountings was a promise to use reasonable efforts to bring profits and revenues into existence.

Omni Group, Inc. v. Seattle First national Bank  (Promises of Limited Commitment)  (K with Unilateral Satisfaction Clause)

The Clarks, D, contended that by making their contractual obligations subject to a satisfactory engineer’s and architect’s feasibility report, P rendered its promise to purchase D’s land illusory and the contract unenforceable.  Rule: A contractual condition calling for the subjective satisfaction of a party imposes a duty of good faith in the exercise of the party’s discretion and is not illusory (illusory promise – a promise that is not legally enforceable because performance of the obligation by the promisor is completely within his discretion.)  A promise can de dependent upon a condition without it becoming illusory.  In this case, P’s acceptance of the feasibility report was not left to its unfettered discretion. It was bound to act in good faith in either accepting it or rejecting it.  Therefore, the promise was not illusory; it supplied sufficient consideration for the D’s promise to sell, and a valid contract was formed.  The trial court’s judgment for the D was reversed.

Sheets v. Teddy’s Frosted Foods, Inc. (Promises of Limited Commitment)  (Retaliatory Discharge)

Sheets, P, claimed his discharge from Teddy’s, D, was in retaliation for his bringing statutory violations to his employer’s attention.  Rule: An employer’s general right to terminate the services of an employee hired for an unlimited term is limited by public policy.  A dismissal motive which is in violation of public policy shall be deemed a “clearly improper” reason for termination.  In the instant case, P’s job, as quality control director, involved in large part his making sure the company complied with state labeling laws.  Such laws were enacted to protect the public health and safety.  Thus, P’s dismissal from pointing out noncompliance with those laws was clearly contradictory to public policy.  Accordingly, P has set out a valid cause of action for the recovery of damages.  Trial court’s motion in favor of D, reversed.

Note: wrongful discharge is a tort not a contract; the illusory nature of employment contracts terminated at will have created problems.

Asmus v. Pacific Bell (handout)

Class notes: the promise in the case was to give security of employment to employees; one of the first issues: Pacific Bell’s contact would be illusory b/c they could modify it anytime they wanted – complete latitude to change the employment relationship.   The court is saying that it was illusory.  The court held that an employer may terminate a written employment security policy that contains a specific condition, if the condition is one of indefinite duration and the employer makes the change after a reasonable time, on reasonable notice, and without interfering with the employee’s vested benefits.

III. The Making of Agreements

1.
Mutual Assent

Mechanics of Bargaining: Offer & Acceptance

Three questions that the court will ask to see if the requirements of a contact are met:

(1) Was there mutual assent?

(2) Was there consideration?

(3) Are there any defenses to the creation of the contract

In order to have a bargain it is not necessary to always go through the process of offer and acceptance…

A.
Two Tests of Mutual Assent

1) Subjective: actual intent theory – if no “meeting of the minds” between parties then contract is not legally binding

2) Objective: outward manifestations of intent theory; expression v. mental intent; acts manifesting assent must be done intentionally.  Obligation based on “reasonable person” standard


Reference Cases:

Embry v. Hargadine-Mckittrick Dry Goods Co. (Mutual Assent)  (Subjective Intent Irrelevant)

Embry, P, was allegedly rehired by Hargadine-McKittrick, D, after his employment contract had expired.  D denied the rehiring.  Rule: The secret feelings, intentions or beliefs of a party will not affect the formation of a contract in which their words and acts indicate that they intended to enter into a binding agreement.  It is obvious that P believed a valid contract had been formed because he remained on the job.  His reliance was reasonable since D was the president of the company and had the authority to rehire him.  The fact that D did not intend to rehire P is immaterial if the natural interpretation of the conversation is that he was being rehired.  Again, D, undisclosed intent is immaterial.

Kabil Developments Corp. v. Mignot (Mutual Assent)  (Testimony of Belief Permitted)

The jury awarded Kabil, P, damages arising out of Mignot’s, D, breach of a contract to provide helicopter service, although D argued that there had never been a contract in the first place.  Rule: Testimony, as to the subjective opinions of a party regarding a contract may be admitted so long as suitable jury instructions counteracting any prejudicial effect such testimony might have are given.  The jury in this case was suitably instructed in the instant case.  Verdict for P affirmed.

(note about issue: whether the trial court’s rulings on certain testimony and instructions permitted the jury erroneously to find a contract on the basis of subjective intentions and expectations rather than on the objective manifestations of mutual assent.

A party may not be bound by K merely because the other party felt that the K was entered into, if there is no objective manifestation of assent.  HOWVER, the objective theory does not necessarily prevent a party from testifying that he acted in the belief that was making a K.

McDonald v. Mobil Coal Producing, Inc. (Mutual Assent)  (Objective Theory & Employee Handbooks)

Mobil Coal, D, provided an employee manual, which provided, among other things, certain procedures for disciplining employee.  Rule: an employer in an otherwise at will employment may be bound by policies set forth in an employee manual.  When an employer provides a manual which sets forth assertions that certain policies and procedures have been adopted, an employee may rely on such assertions.  It is possible for an employer to circumvent this situation by way of a disclaimer; however, that disclaimer must be conspicuous.  In this case it was buried in a lengthy passage.  Thus the disclaimer cannot be given effect and a triable issue of fact existed as to whether the procedures set forth in the manual, along with P’s supervisors’ assertions, constituted an employment agreement with respect to termination procedures.  This being so, summary judgment was inappropriate and the case must be remanded for trail.  Reversed and remanded. 

Note: Employment is terminable at will

Joseph Martin, Jr. Delicatessen v. Schumacher (Mutual Assent)  (Application to Lease Agreement)

Schumacher, D, sought to enforce a lease provision which sated that the lease may be renewed at a rental “to be agreed upon.”  Rule: A real estate lease provision calling for the renewal of the lease at a rental to be agreed upon is unenforceable due to its omission of a material term (a fact without the existence of which a contract would not have been entered.)  A mere agreement to agree on a material term in the future  without any details as to the methods of ascertaining that term cannot be enforced, since the court, rather than the parties, would be creating the agreement.  The renewal term did not contain any formula for determing the proper rent.  There is no indication that D assented to be bound by a reasonable rent imposed by a court.  Therefore, there was no enforceable contract.  A real estate lease which provides for a renewal term at a rental to be agreed upon is nothing more than an agreement to agree and, hence cannot be enforced due to its omission of a material term.  Judgment on appeal for D reversed.  Dissent: although the renewal clause was unenforceable due to its uncertainty, D should have been able to prove his entitlement to renewal of the ease on other grounds.

Certainty is important in contracts.

Rule: Certainty (2RSC(33)) – pg350

(1) even though a manifestation of intention is intended to be understood as an offer, it cannot be accepted so as to form a contract unless the terms of the contract are reasonably certain.

(2) The terms of a contract are reasonably certain if they provide a basis for determining the existence of a breach and for giving appropriate remedy.

(3) The fact that one or more terms of a proposed bargain are left open or uncertain may show that a manifestation of intention is not intended to be understood as an offer or as an acceptance

Empro Manufacturing Co., Inc. v. Ball-Co Manufacturing, Inc. (Mutual Assent)

P, an interested buyer of D’s assets, sent D a “letter of intent” to purchase assets for a specified price.  Letter stated that P’s purchase “shall be subject to the satisfaction of certain conditions precendent to closing, including but not limited to “a definitive agreement and the approval of its chareholders and board of directors.  Parties could not agree on the security for the balance of the purchase price to be paid by (.  ( began negotiating with another party, and ( sought a temporary restraining order against (.  ( contended that a letter of intent had the effect of binding Ball-Co, D.  Rule: Letter of intent is not enforceable if it is contigent on completion of a definitive agreement.  Parties who have made their pact “subject to” a later definitive agreement have manifested an intent not to be bound.  Intent in contract law is measured objectively rather than subjectively and must be determined solely from the language used when no ambiguity in its terms exists.  Parties may decide for themselves whether the results of preliminary negotiations bind them, but they do this through their words.  “Subject to a definitive agreement” appears twice in the letter.  The letter also recites, twice, that it contains the “general terms and conditions,” implying that each side retained the right to make additional demands.  The fact that P listed as a condition that its own shareholders and board of directors had to approve the deal showed an intent not to be bound.  Letters of intent and agreements in principle often, as here, do no more than set the stage for negotiations on details, which may or may not be ironed out.  Approaching agreement by stages is a valuable method of doing business because it allows parties to agree on the basics without bargaining away their privilege to disagree on specifics.  D did not intend to be bound by its letter of intent.  The trial court’s dismissal, affirmed.

Raffles v. Wichelhaus (Peerless case) (No Mutual Assent Where Latent Ambiguity Exists)

Raffles, P, contracted to sell cotton to Wichelhaus, D, to be delivered from Bombay at Liverpool on the ship “Peerless.”  Unknown to the parties was the existence of two different ships carrying cotton, each named “Peerless” arriving at Liverpool from Bombay, but at different times.  Rule: Where neither party knows or has reason to know of the ambiguity, the ambiguity is given the meaning that each party intended it to have and there is no mutual assent and no K.  While the contact did not show which particular “Peerless” was intended, the moment it appeared two ships called “Peerless” were sailing from Bombay to Liverpool with a load of cotton, a latent ambiguity arose, and parol evidence (oral or verbal evidence) was admissible for the purpose of determining that both parties had intended  a different “Peerless” to be subject in the contract.  When there is an ambiguity, it is given the meaning that each party intended it to have.  HOWEVER, if different meaning were intended there is no contract if ambiguity relates to a material term(a fact without the existence of which a contract would not have been entered).  Consequently, there was no meeting of the minds, and no binding contract.


Rule: Effect of Misunderstanding, (2RSC(20))(pg. 362) – see section VII
NOTE: Conversely, if both interpretations of an ambiguous term are equally reasonable and both parties know or have reason to know at the time of contracting that the words are ambiguous or uncertain, there will be a K only if in fact both parties attach the same meaning to the ambiguous words.  HOWEVER, if one party knows or has reason to know that the words are ambiguous, and the other party does not, then there is a binding K based on what the innocent party in fact (subjectively) intended.

Lucy v. Zehmer - handout


P, buyer, and D, seller, while intoxicated enter agreement to exchange farm for $50,000 – held for P
(1) intent based on outward manifestation (objective) not secret or unexpressed intentions (subjective); law imputes intent from reasonable meaning of words and acts; unexpressed state of mind is immaterial
(2) capacity to contract: natural person who manifests assent has full legal capacity to contract unless (1) guardianship, (2) infant, (3) mentally ill, (4) intoxicated then only capacity for voidable duties if other person has reasonable manner in relation to transaction.

(3) Sham: contrary to outward manifestations neither party has real intent to contract

Note: even if objectively intent to contract, must still show “meeting of minds” on all material terms of contract.

Penzoil v. Texaco (handout)

Issue “agreement in principle” as indication of intent to be bound between parties – held for P

Press release stated “agreement in principle” ; we will agree to agree in the future.  Violated US securities law…contract was void…one of the reasons why abandoned 

(1) agreement in principle does not express an intent to be bound between parties

(2) subject to language, intent to formalize an agreement in writing is evidence of intent to be bound, not dispositive; must be viewed in light of other factual circumstances – Winston Factors:

a. Whether parties expressly state intent to be bound only by subsequent signed written agreement

b. Whether any partial performance that the other party accepted

c. Whether all essential terms of alleged contract had been agreed upon

d. Whether complexity and magnitude of transaction suggest formal, executed writing expected

2.
Control Over Contract Formation

Offer

Rule: the manifestation of willingness to enter into a bargain, made so as to justify another person in understanding that his assent to that bargain is invited and will conclude it.  2RSC(24)- pg363
Master of the offer – the phrase recognizes that an offeror has the power to determine not only the substance of the exchange and the identity of the offeree, but such “procedural” matters as the time, place, and form or mode of acceptance.  

The offeror determines how the return communication should be

You can’t have an offer that is “so” open ended in its terms… can’t require an offer where there are a lot of blanks to be filled in – you are then inviting the other person to make an offer.  (i.e. ads)

Advertisements are not offers!  If you use mass communication you are soliciting to make an offer.  An advertisement cannot specify quantity, although it can specify price, quality, etc.

Leonard V. Pepsico – holding: no reasonable objective person would have understood the commercial to be an offer.

Rule: Offer and Acceptance in Formation of Contract – UCC 2-206

(1) unless otherwise unambiguously indicated by the language or circumstances

i. an offer to make a contract shall be construed as inviting acceptance in any manner and by any medium reasonable in the circumstances;

ii. an order or other offer to buy goods for prompt or current shipment shall be construed as inviting acceptance either by a prompt to ship or by the prompt or current shipment of conforming or non-conforming goods, but such a shipment of non-conforming goods does not constitute an acceptance if the seller reasonably notifies the buyer that the shipment is offered only as an accommodation to the buyer.

(2) where the beginning of a requested performance is a reasonable mode of acceptance and offeror who is not notified of acceptance within a reasonable time may treat the offer as having lapsed before acceptance.

Note: when drafting definitive contract do not use (or limit the use) of the word, “should.” You may want to use may instead…


Reference Cases:
Cobaugh v. Klick-Lewis, Inc. (Control over Contract Formation)  (No Time Limit Specified)

Klick-Lewis, D, a car dealer, reneged on a pledge to give away a car to a golfer who scored an ace, a feat achieved by Cobaugh, P.  Rule: an offer to give away a prize contingent upon performance of an act is enforceable by one doing the act.  Offer remains open until withdrawn.  An offer is a manifestation of a willingness to enter into a bargain and to be bound by the terms of the bargain if the offer is accepted.  An offer can call for acceptance either by a promise to do an act or by an act itself.  When the offer calls for acceptance by doing an act, it becomes enforceable upon the doing of that act.  Such a contract does not fail from lack of consideration because performing the act in question constitutes consideration.  Here D manifested an intent to award a car to one acing the 9th hole.  P wasn’t required to perform an act he was under no legal duty to perform and accepted the offer by doing so.  That D had made a mistake by leaving the car there is immaterial.  It is the objective manifestation of an intent to make an offer, not an subjective intent to the contrary, that controls.  A contract was formed.  Trial court granted P’s motion for summary judgment and this judgment is affirmed.

Note: unilateral contract; the act of acceptance with the act of consideration – hole in one.

Allied Steel & Conveyors, Inc. v. Ford Motor Co. (Control over Contract Formation)  (Suggested Method of Acceptance)

Hankins, an employee of Allied, D, was injured during performance of Allied’s, D, contract with Ford, P, before Allied, D, had formally accepted the contract as per terms of Ford’s, P, offer.  Rule: Where the offeror merely suggests a permitted method of acceptance, other methods of acceptance are not precluded.  The court held that the words “should be” executed and returned were just suggestions, and that P was not prescribing an exclusive manner of acceptance.  In the latter instance, an attempt by D to accept by undertaking performance would not create a contract.  But where acceptance by return promise is only a suggested rather than an exclusive method, the offeree may also accept by undertaking the performance called for by the contract with the offeror’s knowledge and consent.  In such a case, the undertaking of performance operates as a promise to render a complete performance.  

Note: Counter offer is not acceptance.  It is always open to the parties to renegotiate to agree to the terms…

Acceptance
Methods of Termination of Power or Acceptance (2RSC(36))

(1) offeree’s power of acceptance may be terminated by:

a. rejection or counter-offer by offeree (effective upon receipt (2RSC(38)(39))

b. lapse of time (specified offer or reasonable time 2RSC(41))

c. revocation by offer (effective when received by offeree 2RSC(42))

d. death or incapacity by offeror or offeree

(2) also terminated by non-occurrence of any condition of acceptance under terms of offer

Petterson v. Pattberg (the old rule)– there was a debt from the original mortgage agreement.  He is allowed to pay less with the new agreement. The old debt is the consideration.  Until performance is complete the offer is not accepted.  Allocation of the risk.  D refused to take money or talk to P…D had sold the mortgage to a third party.


Willingness and present ability to perform – Tender of performance, meaning the actual performance is soon to come.  Rule:  An offer of a unilateral K may be revoked at any time prior to performance, even if offeror knows that offeree intends to perform.  HOWEVER, modern rules do not permit revocation where there has been substantial part performance rendered by offeree.


Rule: Option Contract Created by Part Performance or Tender (2RSC(45) – pg383
(1) where an offer invites an offeree to accept by rendering performance and does not invite a promissory acceptance, an option contract is created when the offeree tenders or begins the invited performance or tenders a beginning of it

(2) the offeror’s duty of performance under any option contract so created is conditional on completion or tender of the invited performance in accordance with the terms of the offer.

3 Theories to support not permitting revocation of unilateral offer by offeror:

(1) Ipso Facto Bilateral K:  A few courts have adopted the theory that once an offeree undertakes performance of the requested act, the K ipso facto becomes bilateral in nature. (i.e. offeree’s return promise is implied from his part performance).  The counter promise having been given, an enforceable K exists and no subsequent revocation is effective.

(2) Equitable Estoppel:  Other courts have adopted the view that where an offeree renders substantial part performance, it would be inequitable to allow the offeror to revoke.  Accordingly, the offeror is estopped to do so. (i.e. having induced the offeree to alter his position detrimentally in reasonable reliance on the offer, the offeror may not revoke.

(3) U.C.C. § 2-206(2):  As long as beginning the requested performance is a reasonable way of accepting the offer, offeree’s doing so bounds the offeror (i.e. destroys the offeror’s power to revoke) if followed within a reasonable time by notice of acceptance. 

Brackenbury v. Hodgkin  (Modern Rule)  (Control over Contract Formation)

Mrs. Hodgkin, D, promised her daughter, P, and her daughter’s husband, P, that if they would take care of her, then she would leave them her farm.  The Plaintiffs complied. However, disputes arose and D ordered them off the farm.  Rule: Where the offer calls for an act as acceptance and the offeree makes a substantial beginning of performance, a K is formed.  In this case D made an offer via her letter.  The offer was for a unilateral contract (promise for an act).  D was promising that if the plaintiffs perform by taking care of her then D would give the plaintiffs the farm.  Plaintiffs accepted the offer by their performance.  We conclude that there is a binding contract and that specific performance is a proper remedy.

This rule has been criticized since it results in binding ( but not (.  (i.e. ( could begin performance and then quit without being held for damages for breach).

Note under old rule: Unilateral contract.  The P’s began performance…only complete at mother’s death.  Since performance is not complete until her death, there had not been effective acceptance.  The court “stretched concept of performance” – sympathetic to the daughter and son-in-law.  They were only allowed to perform as far as the mother would allow them to do so.



They take the risk that they would be uncompensated for services



Raises issue of appropriate remedy.  They never promised to perform.

Rule: Acceptance by performance; acceptance by promise (2RSC(50))

(1) acceptance of an offer is a manifestation of assent to the terms in a manner invited or required by offer.

(2) Acceptance by performance required at least part of what requested be performed or tendered

(3) Acceptance by promise required offeree complete every act essential to the making of the promise

2. Precontractual Obligation

Rule: Option Contract (2RSC(87)) –pg394

(1) an offer is binding as an option contract if it

a. is in writing and signed by offeror, recites purported consideration, and proposes and exchange on fair terms within a reasonable time; or

b. is made irrevocable by statute

(2) an offer which the offeror should reasonably expect to induce action or forebearance of a substantial character on the part of the offeree before acceptance and which does induce such action or forebearance is binding as an option contact to the extent necessary to avoid injustice.

Reference Cases:
Baird v. Gimbel Bros., Inc.  

P, contractor, D subcontractor; D offers to supply linoleum to P if P wins contract, offer revoked after P submitted bid – held for D.

(1) offer conditional on contractor winning contract.  Submitting bid did not constitute acceptance – no notice of acceptance was given to the offeror.

(2) No PE, revoked offer; prior condition of offer satisfied, thus no promise to constitute reasonable reliance.

(3) No option contract, one-sided obligation; contractor not bound to accept subcontract offer if better bargain elsewhere.

Rule: Illusory and Alternative promises, promise / act or apparent promise not consideration if promissor reserves a choice of alternative performances unless (1) each alternative performance would be consideration if alone bargained for, or (2) one of alternative performance would be consideration and there is substantial possibility before choice exercised events will eliminate alternative not consideration.  (2RSC(77))

James Baird v. Gimbel Bros., Inc. (Precontractual Obligation)  (Old View: No liability for Subcontractor Withdrawal)

Gimbel, D, offered to supply linoleum to various contractors who are bidding on a public construction contract.  Baird, P, relying on D’s quoted prices, submitted a bid and later the same day received a telegraph message from D that its quoted prices were in error.  P’s bid was accepted.  Rule: the doctrine of promissory estoppel shall not be applied in cases where an offer is not intended to become a promise until a consideration is received.  The language “if successful in being awarded this contract” in D’s offer, shows D’s intent of not being bound simply by a contractor relying or acting upon the quoted prices.  This is reinforced by the phrase “…prompt acceptance after the general contract has been awarded.”  No award had been made at the time and reliance on the prices cannot be said to be an award of the contract.  Had a relying contractor been awarded the contract and then repudiated it, D would not have had any right to sue for breach, nor could D have gone against his estate if the relying contractor had gone bankrupt.  The contractors could have protected themselves by insisting on a contract guaranteeing the prices before relying upon them.  The court will not strain to find a contract in aid of one who fails to protect himself.  The theory of promissory estoppel is not available as it is appropriate in charitable cases where harsh results to the promisee arising from the promisor’s breaking his relied-upon promise are to be protected against.  However, an offer for an exchange, either being an act or another promise, is not meant to become a promise until a consideration is received.  Here the linoleum was to be delivered for the contractor’s acceptance, not his bid.  An option contract has not arisen as it is clear from the language of the offer that D had no intention of assuming a one-sided obligation.

In this case, ( did not accept (’s offer before ( revoked it.  Promissory estoppel is available where a promise is made without anticipation of a return promise or performance but where the promisee has acted in reliance on the promise nonetheless.  (’s offer anticipated (’s acceptance (not (’s bid) and could not become a promise until accepted.

Notes: the original offer would not have been in effect without an acceptance before the revocation, which occurred when the defendant withdrew original offer and promised to forward a new one with correct figures; the act of acceptance was when the plaintiff accepted the defendant’s offer to use in their bid.  The mere use by the general contractor should constitute acceptance.  Judge Hand believed the plaintiff had a number of options, and should have planned accordingly.

Drennan v. Star Paving Co.

P, contractor, D, subcontractor; bid won, P to D to notify acceptance, D quickly rejects before P speaks – held P.

(1) agrees with Baird, no consideration provided therefore not enforceable contract

(2) Disagree with Baird, believes implied option contract which P detrimentally relied on and invoked PE

Note: most courts accept Traynor’s view.

Drennan v. Star Paving Co. (Precontractual Obligation)  (Modern View:  Liability for Subcontractor Withdrawal where Reliance Foreseeable & Reasonable)

Drennan, P, sued star, D, to recover damages when D could not perform the paving work at the price quoted in its subcontracting bid.  Rule: where the general contractor relied on the subcontractor’s bid and is unable to find another subcontractor for the same amount of money, this reliance acts as a substitute for consideration. (’s reliance was reasonable and foreseeable by ( & ( relied to its detriment.  § 90 of the Restatement provides that when a promise is made that induces action or forbearance of the promisee, the promissor is bound if injustice would result from nonenforcement.  In the case of a unilateral offer, the offeror is bound to the promise if it produces reasonable reliance.  D made a promise to P of a certain price.  D’s bid was the lowest, and P reasonably relied on it in formulating its bid and winning the contract.  As a result, P was obligated to do the work at the price quoted and even had to put up a bond.  D should have known such a result would occur if D’s bid was accepted.  The absence of consideration is not fatal to D’s initial promise, as P substantially changed its position in reliance on D.  Injustice can only be avoided by the enforcement of D subcontracting promise.  Trial court ruled in favor of D, affirmed.


Notes: Before he communicated the acceptance, the defendant withdrew offer.

3. Conduct Concluding a Bargain

“mirror image rule” promotes certainty.

Factors of communication:

Offer; Acceptance; Revocation (the cancellation or rescinding of power or authority granted to another – e.g. revocation of an offer to contract, valid if made before acceptance of the contract, revocation of a will, etc); Rejection of offer
Reference cases:


Livingstone v. Evans (Precontractual Obligation)  (General Rule)


Livingstone, P, submitted a counter-offer which Evans, D, rejected.  Livingstone, P, then unsuccessfully attempted to accept the original offer.  Rule: a counter-offer is a rejection of the original offer and terminates it.  It states a new contract which the original offeror is free to accept or reject.  If he rejects it, the other party cannot then unilaterally accept the original offer.  He, in effect, makes a new offer at the original terms, which the original offeror is then free to accept or reject.  Here, D rejected it.  However, this does not end the inquiry.  D’s telegram “cannot reduce price” is a reaffirmation of the original offer and demonstrates an intent to be bound by it.  It re-establishes the original offer and P’s acceptance forms a binding contract.  Specific performance is therefore granted.  Judgment for P.


Note: issue of what constitutes words of acceptance or words of rejection to determine revocation of an offer.  When an agreement ceases to exist: (1) Express Revocation; (2) Lapse of time; (3) Rejection by the offeree

Idaho Power Co. v. Westinghouse Electric Corp. (Precontractual Obligation)  (Application of UCC § 2-207)

Idaho Power, P, sought recovery from Westinghouse, D, for damages caused by defective machinery, although D price quote had included a disclaimer for liability for damage resulting from a malfunction.  Rule: a contract between merchants may be created even though the acceptance contains different terms than the other.  UCC 2-207 controls this case.  Under § 2-207, additional terms in an acceptance are only proposals for additions to the K unless the acceptance is expressly made conditional on assent to the additional terms.  HOWEVER, in this case, (’s order did not use language intended to clearly reveal that ( was unwilling  to proceed with the transaction unless ( assented to the additional terms.  (’s order was an acceptance which did not change the terms of the K.  The statement in P’s order form that the terms contained therein superseded all prior agreements is not sufficient to have the order deemed a counteroffer rather than an acceptance.  Furthermore, although P’s acceptance contained some different terms, it did not discuss D’s liability.  As such, the statement that it superseded all previous agreements would not serve to negate the disclaimers of liability found in D’s original offer.  Accordingly, the disclaimers apply to the suit brought by P, and the suit was properly dismissed.



“Deviant Acceptance” at Common Law
Rule: the introduction of “new” or “variant” terms means that the offer is dead and process must start over.

(1) Find offer; (2) did the offeree make an acceptance that conforms to the terms of the offer? (3) if the offeree’s response was nonconforming, the consequences usually said to follow is that the offer is  “rejected” and the power of acceptance terminated.

Counteroffer:  Common Law “Mirror Image Rule” v. UCC 2-207

1. Common law view (2RSC§ 39)) – a counter offer is an offer made by offeror relating to subject of original offer and proposing a substituted bargain (i.e. additional or different terms) differing from that proposed by original offer.  Note: offer could only be accepted if offeree agreed precisely and completely with terms of offer.  Any new/different terms constituted a counter offer, thus rejecting and negating terms of original offer.

2. Last Shot Doctrine – if partial performance before “mirror image” reached between parties, then parties are bound to terms of the last offer / counter-offer given by one party to the other before commencement of performance.

3. UCC2-207 – “battle of the forms” (note: subsection 1 is the “gate keeper”; subsection 2 is only used when a contract is found through subsection 1; without affirmative concurrence of the terms in section 3, then those terms are not valid)
(1) a definite and seasonable expression of acceptance (oral) or a written confirmation which is sent within a reasonable time operates as acceptance even though it states terms additional to or different from those offered or agreed upon, unless acceptance expressly made conditional to assent to add or make different terms.  (2) contract under subsection 1 (acceptance of original offer with counter offer only as to add terms, different terms not part of contract – offeror terms rule as master or knock-out rule applies):  (between merchants) the additional terms are to be construed as proposals for addition to the contract.  Between merchants terms become a part of contract unless:
a. Offer expressly limits acceptance to terms of offer, or

b. They materially alter it, or

c. Notification of objection already given (inc. conditional offers) or given within a reasonable time after notice received.

(3) No contract under subsection 1: conduct by both parties sufficient to establish a contract for sale although the writing between parties otherwise do not establish contract.  The terms consist of those which writing of parties agree.

Notes: 

1. UCC applies to transactions in goods between merchants and non-merchants

2. Goods mean all things movable at time of identification to contract for sale (not real estate, leases, or money, unless being treated as commodity rather than a medium of exchange)

3. Merchant  - a person who deals in goods of the kind or otherwise by occupation holds himself out as having knowledge or skill peculiar to practices or  goods  involved in the transaction (i.e. expert).

4. Person  - an individual or corporation (i.e. legal person)

5. Fungible goods are good by which any unit by nature or usage of trade is equivalent of any other like unit

6. Good Faith – honesty, in fact, in conduct or transaction concerned.

Official Comments

1. 2-207 intended to apply in two situations (1) written confirmation, agreement already reached either orally or informal correspondence, followed by formal memoranda embodying the terms; (2) offer and acceptance with exchange of purchase order and acceptance (i.e. acknowledgment) forms.

2. Material alteration – any term that reallocates risk in inefficient or surprising way.  Question: does it unfairly place a limit on parties power in some way?  Noter: be mindful of which subsection of 2-207 dealing with and make appropriate inquiry (material alteration under subsection 2 – no relevance to whether contract is formed under subsection 1.)

3. Knock out rule (handling of different (conflicting) terms under subsection 2) each party assumed to object to term of the other and provides mutual notice of objection and terms are knocked out of contract.  Alternative (chen) handling of terms depends whether or not merchant and express conditions if any.

4. Definition of Merchant 2RSC §2-204 

Reference Cases and rules:

Morrison v. Thoelke (Precontractual Obligation)  (Rejection after Dispatch of Acceptance)

After mailing an acceptance, Morrison, P, informed Theolke, D, that the offer was being rejected; the rejection being received before the acceptance.  Rule: an acceptance is effective when it is dispatched/mailed even though a subsequent rejection is actually received before the acceptance.  The court finds that the act of posting effectively places the acceptance beyond the control of the party and is an effective point at which to find a contract has been formed.  Judgment for D.

Mailbox Rule
Generally: acceptance of offer by mail takes effect as soon as acceptance is mailed (dispatched), whether it does or does not reach the offeror if properly addressed and otherwise safe transmission (2RSC§ 63, 66)
Exception: acceptance not effective upon dispatch, if, rule:  rejection or counteroffer  by mail does not terminate, but limits power of acceptance.  Therefore, a letter of acceptance started after sending an otherwise effective rejection/counter-offer is only counter-offer unless offeror receives acceptance letter before rejection or counter-offer. (2RSC(40)).  Don’t forget that rejections are only effective upon receipt, but acceptance is effective on dispatch.  This is why 2RSC §40 is the exception because the rejection was sent first then the acceptance was sent after.  

Example Rejection sent, acceptance sent, rejection received, acceptance received – this scenario is the exception to the mailbox rule, in this case the acceptance is a counter offer.  

Time When Rejection or Counter –Offer Terminates the Power of Acceptance Rest 2nd § 40

Rejection or counter –offer by mail or telegram does not terminate the power of acceptance until received by the offeror, but limits the power so that a letter or telegram of acceptance started after the sending of an otherwise effective rejection or counter-offer is only a counter-offer, unless the acceptance is received by the offeror before he receives the rejection or counter-offer.  

Time When Acceptance Takes Effect – 2RSC(63)- pg 436

Unless the offer provides otherwise,

(a) an acceptance made in a manner and by a medium invited by an offer is operative and completes the manifestation of mutual assent as soon as put out of the offeree’s possession, without regard to whether it ever reaches the offeror; but

(b) an acceptance under an option contract is not operative until received ( the option contract, Rest 2nd § 87 is the exception to the mailbox rule).  

Note : Acceptance by telegram is governed by the same test as acceptance by mail (p435. p 2)

Notes: it appears that the mailbox rule places risk on offeror…they are the better risk allocator, better able to ascertain risk

H.B. Toms Tree Surgery v. Brant (Precontractual Obligation)  (Acceptance by Course of Dealing)

A contact was implied based on the parties’ conduct when landscape work was done by H.B. Toms Tree Surgery, P, under an informal agreement.  Rule: A contract may be implied based on the conduct of the parties to compensate a party on a “time basis” when no proof of an express contract is presented.  The trial court found that P from the outset realized that the work would far exceed the estimates it had prepared, so informed D, and was directed to proceed. Under these circumstances, the court could reasonably conclude that the conduct of the parties had established an implied agreement to pay for the reasonable cost of all services and materials furnished.  Affirmed.

Rest 2nd § 69 Acceptance by Silence or Exercise of Dominion

*** This provision of the restatement governs when silence of inaction is intended by the offeree as a manifestation of assent.  This provision notes the exceptions which essentially amount to implied assent. See comment Pages 443-445.

Generally: silence does not mean acceptance

Exceptions: (1) voluntarily accept offer and use to your benefit (note difference between possession and use for benefit); (2) long standing prior relationship; usual business practice (2RSC(69))

Note: where exercise of dominion does not comply with terms of offer the offeror is not bound to treat it as an acceptance; if so basis for remedy is restitution not expectation
Hobbs v. Massasoit Whip Co. (Precontractual Obligation)  (Silence Binding When Part of a Course of Dealing)

Hobbs, P, sent Massasoit Whip Co., D, eel skins which it retained until they were subsequently destroyed.  ( did not pay for last shipment of eel skins.  Rule: If buyer has established a pattern of accepting and paying for specific goods without ever formally notifying seller except by paying, the buyer’s silence regarding additional goods shipped constitutes acceptance. HOWEVER, normally silence does not constitute acceptance. A prior course of dealings may render silence an acceptance.  Here receipt of the skins and their retention, based on the prior dealings of the parties, constitutes a valid acceptance.  Silence was sufficient conduct to manifest acceptance or assent to a contract under such circumstances.  Judgment for P is affirmed.

Morone v. Morone (Precontractual Obligation)  (Acceptance by Performance)

Mrs. Morone, P, asserted that a contract as to earnings and assets should be implied in law from the living-together relationship with Mr. Monroe, D.  Rule: An express K between unmarried cohabitants may be enforced even though the services rendered are limited to those generally characterized as “housewifely.”  Such a K need not be writing.   This court will not recognize the relationship of couples living together as giving rise to an implied-in-law contract regarding their earnings and assets or the personal services each may render.  Such would be inconsistent with the legislative policy enunciated in 1933 when common-law marriages were abolished in NY.  Furthermore, it is not reasonable to infer an agreement to pay for the services rendered when the relationship of the parties makes it natural that the services were rendered gratuitously see (Hamer v. Sidway).  The notion of an implied contract between an unmarried couple living together is, this, contrary to NY decisional law and legislative policy.  However, any express agreement between unmarried persons living together is as enforceable as though they were not living together provided that illicit sexual relations were not part of the consideration of the contract.  Thus, the courts below should have allowed P to proceed on her express contract claim.  

5. The Effects of Adopting a Writing: The Parol Evidence Rule

Rule: Effect of Integrated Agreement on Prior Agreements (Parole Evidence Rule)

(1) a binding integrated agreement discharges prior agreements to the extent that it is inconsistent with them.

(2) A binding completely integrated agreement discharges prior agreements to the extent that they are within its scope.

(3) An integrated agreement that is not binding or that is voidable and avoided does not discharge a prior agreement.  But an integrated agreement, even though not binding, may be effective to render inoperative a term which would have been part of the agreement if it had not been integrated.

(Note: an integrated agreement is a writing constituting a final expression of an agreement)

Rule:
Final Written Expression: Parole or Extrinsic Evidence – UCC 2-202

Terms with respect to which the confirmatory memoranda of the parties agree or which are otherwise set forth in writing intended by the parties as a final expression of their agreement with respect to such terms as are included therein may not be contradicted by evidence of any other prior agreement or of a contemporaneous oral agreement but may be explained or supplemented

(a) by course of dealing or usage of trade or by course of performance; and

(b) by evidence of consistent additional terms unless the court finds the writing to have been intended also as a complete and exclusive statement of the terms of the agreement.

Reference Cases:

Mitchill v. Lath (The effects of adopting a writing)  (Collateral in Form)

Mitchill, P, bought some property from Lath, D, pursuant to a full and complete written sales contract.  She seeks to compel D to perform (specific performance) on his parol agreement to remove an ice house on neighboring property.  Rule: an oral agreement is permitted to vary from a written contract only if (1) it is collateral in form, (2) does not contradict express or implied conditions of the written contract, and (3) consists of terms which the parties could not reasonably have been expected to include in the written contract.  A court may not enforce an oral agreement that induced the promisee to enter into a closely related (collateral) written agreement.  The oral agreement must not be so clearly connected with the principal transaction as to be part and parcel of it.  The agreement in this case does not satisfy this 3rd requirement.  The agreement regarding the ice house is so closely related to the subject of the sales contract that one would expect to find it there.  The lower courts ruled in favor of P, reversed and remanded.

Pacific Gas & Elec. Co. v. G, W. Thomas Drayage & Rigging Co.

Notes from class: when the agreement is ambiguous parol evidence can be entered.  A writing that is intended as the final written expression cannot be overruled by parol evidence; it may be introduced if you are trying to explain a term, not if you are adding a term.

( contracted to replace a metal cover on (’s steam turbine, agreeing to perform all of the work at its own risk and to indemnify ( against all loss or liability arising from performance.  ( agreed to obtain insurance policy covering liability for injury to property.  During the work, (’s property was damaged.  RULE:A party may offer parol evidence to show the meaning of the terms of the K where the language of the K is susceptible to the interpretation argued for by that party.  Extrinsic evidence may be only excluded when it is feasible to determine the meaning of words from the instrument itself.

Note:  If agreement is ambiguous on its face, or becomes ambiguous in performance, parol evidence is admissible to clarify parties’ intent.  HOWEVER, if ambiguity is so fundamental that there is no way that the court could determine what the parties intended, there may be no enforceable K at all.

 Distinguish Statute of Frauds from Parol Evidence Rule

S.O.F.

1. Marriage

2. Real Estate except for leases under one year

3. Contracts that cannot be performed in one year\ cc

4.  Sale of goods over $500

5.  Suretyship

IV. Remedies

Introduction: Alternative Methods

Generally: Contract remedies serve to protect one or more of the following interest (2RSC(344))

1. expectation interest (goal of contract law) – interest in value of performance.  Put in as good a position as if contract fully performed; measure: expected value – present value + I/C – loss avoided due to breach
2. Reliance interest – interest in loss caused by reliance on contract.  Put in as good a position as if contract not made; measure: initial value – present value (cost in prep/perf) – loss avoided due to breach
3. Restitution Interest – interest only in benefit conferred on the other party by part performance or reliance measure: (1) out of pocket expense (2) cost to obtain benefit (3) increase value of prop/other interest.
4. Specific Performance—where damages are shown not to be an adequate and just remedy

Restitution – other party in breach (2RSC(373))
(1) subject to subsection 2, on a breach by non performance that gives rise to claim for damages for total breach or on a repudiation, injured party entitled to restitution for any benefit conferred by part performance or reliance.

(2) Injured party has no right to restitution if he has performed all of his duties under contract and no performance by the other party remains due other than payment of definite sum of money for that performance.

Restitution – other party in breach (2RSC(374))
(1) subject to subsection 2, if party justifiably refuses to perform because other party in breach, breaching party entitled to restitution for any benefit conferred by part performance or reliance in excess of the loss caused by his breach.

Restitution – when contract is voidable (2RSC(376))
A party who has avoided a contract for any reason is entitled to restitution for benefit conferred by pp or reliance not same is true if duty discharged by impracticability, frustration of purpose, n-o cond or disclaimer, (2RSC(377))

Purpose of remedies: compensatory not punitive (make the party whole), deterrence not a goal, courts might encourage breach (i.e. efficient breach), contract law provides for damages that are least costly to the breaching party.

Emotional Disturbances: generally no recovery allowed unless (1) breach also caused bodily harm (2) contract or the breach of kind that serious emotional disturbance was foreseeable. (birth, death, wedding, fiduciary relationship)

Proper Measure of Damages: value or performance, i.e. cost of remedying the defect

Alternative to Value of Performance (i.e. expectation interest) (2RSC(348))

(1) if breach delays use of property and loss in value to non-breach uncertain may recover damages based on the rental value of the property or on interest on the value of the property.

(2) If breach results in defective/unfinished construction and loss of value to non –breacher uncertain, damages:

a. Diminution in market value

b. Cost of completion or of remedying defect if not clearly disproportionate to probable loss in value “to him”.

(3) if breach is of a promise conditional on fortuitous event and it is uncertain if event would have occurred if no breach, may recover based on value of conditional right at the time of breach.

1. Calculating Damages  - The goal of Contract Damages

Hawkings v. McGee

Hairy Hand case.  Jury awarded $3,000, trial court held excessive and reduced to $500 – held expectation not restitution (new trial)

(1) measure of damages is expectation based on terms of contract.  D promised “100% perfect hand”, thus appropriate measure is the difference between expected value (i.e. perfect hand) and present value of hand plus any incidental costs.

(2) no pain and suffering because it represented part of consideration given by the П for the contract .  П would have had pain and suffering anyway had the ∆ performed as promised.  

Note: before surgery hand was scared but useful, after the hand was not useful)

Hawkins v. McGee (The Goals of Contract Damages)  (Ks for Medical Services)

McGee, D, a surgeon, performed an unsuccessful operation on Hawkins’, P, hand after having guaranteed to make the hand 100% perfect.  P was awarded damages for pain and suffering and for “what injury he has sustained over and above the injury he had before.”  Rule: the purpose of awarding damages for breach of contract is to put the plaintiff in as good a position as he would have been in had the defendant kept his contract.  The measure of recovery for the expectation interest is what the defendant should have given the plaintiff, not what the plaintiff has given the defendant or otherwise expended.  Hence, the measure of P’s damages is the difference between the value of his hand in its present condition, and the expected value of a perfect hand.  P’s pain is not relevant to this determination.  Also, damages might be assessed for D’s failure to improve the hand, even if there was no evidence that the operation had made it worse.

Sullivan v. O’Connor (handout)

P, actress, D, plastic surgeon, contract for 2 operations to enhance beauty/improve appearance; 3 operations, appearance worsened.

(1) physician/patient no negligence: expectancy too harsh, restitution too soft, reliance appropriate method for calculating damages in this case.  Generally, expectancy weaker in noncommercial fields because of difficulty in evaluating the expectation.

(2) If expectancy value is too uncertain, then default measure is reliance (restitution is last resort, not contract theory)

Groves v. John Wunder Co.

P leased to D industrial property for scoring plant, leave “uniform”, TC; difference of land value if perfect $12,000, cc $60,000 – held $12,000 (rev)

(1) issue is measure of damages; cost of performance or diminution in value.  In construction contract thing lost by breach is a physical structure or alteration in land.  Cost of performance is appropriate measure of damages unless economically wasteful.  Note: economic waste not determined by value in money or RE or the product of contract, only if wrecking and rebuilding completer or partial structure.

Groves v. John Wunder Co. (The Goals of Contract Damages)  (Cost of Completion for Builder Breach)

Wunder, D, paid a fee to Groves, P, for the right to remove gravel from P’s land.  The contract provided that after the gravel was removed D would regrade the land which D failed to do.  P now brings suit for breach of contract.  Rule: The standard measure for builder breach of a construction K is the cost to complete the K, even though it exceeds the potential diminution in value of land.  In reckoning damages the law aims to give the disappointed promisee what he was promised.  In this case P was promised regraded land which he did not receive.  P then is entitled to the cost of such regrading.  The trial court found that D was in breach; however it only awarded P the diminution in the value ($12,000) of the land due to the lack of regrading instead of the full cost of regrading…Reversed.   expectancy interests were awarded.  (Contract law does not look at culpability with regard to breach, contracts law is not concerned with intentional or unintentional breach).  

Acme Mills & Elevator Co. v Johnson (The Goals of Contract Damages)  (Damages not allowed where K Price Exceeds Market Price on Day of Delivery)

Johnson, D, contracted to sell a certain amount of wheat to Acme, P, but failed to do so whereupon Acme, P, brought suit for breach of contract.  Rule: the measure of damages for a purchaser in a sales contract is the difference between the contract price and the market price at the time and place of delivery.  П cannot collect damages for breach of K when the K price exceeds market price on day of delivery.  In contracts for delivery of goods at a fixed time and designated place, vendee is entitled to damages in the amount that the market price exceeded the K price at the time and place of delivery.  It does not appear that П suffered any damage.  On the date ad at the place of delivery, the price of wheat had dropped to below the price at which P had agreed to pay. P actually received a benefit of over $.03 per bushel.  The trial court awarded P $80 for the sacks and no more…Affirmed.  In this case, there was a difference in the market price, but the outcome would have different had this been a contract for unique goods (like a blue dress worn by Princess Diana at the Polo tournament).  


Note: Example of Efficient Breach Contract

Efficient Breach  - Economically Efficient

Court encourages breach if (1) obligee at least as well off as if contract performed (i.e. full compensated) (2) obligor is better off because of higher rewards by alternative performance (3) alternative obligee better off because secured performance he otherwise would not have had. Everyone is better off; no one is worse off.  Court is indifferent in an efficient breach.  – Efficient allocation of resources.  Note: the burden of proof of the disproportionality is on the breaching party.

Peevyhouse v. Garland Coal & Mining Co.

P leased to D private farm for coal mining, “restore land,” TC; cc $29,000, diminution in value $300 – jury $5,000 (rev)

(1) contract purpose not construction or excavation; primary – recover and market coal for profit- restoration was merely incidental to the main work.  

(2) prime consideration is economic waste and relative economic benefit.  Rule – generally cost of performance is measure of damages unless provision breached merely incidental to main purpose also where economic benefit from full performance is grossly disproportionate to cost performance then damages limited to diminution in value 2RSC §348

Note: type of property changes expectancy interest; industrial-economic d.i.v., private land-aesthetic cost of performance. 
2. Limitations on Damages

Cannot pile on damages

Note: Duty to mitigate, if the substance of the performance is not different

Mitigation:  the non-breaching party is not permitted to recover damages that he could have avoided by reasonable efforts.  He has an affirmative duty to exercise reasonable efforts to avoid the consequences of the other party’s breach, or to “mitigate” the damages.  In other words, he must neither increase his damages by affirmative action, nor by inaction fail to minimize the loss, where ordinary prudent action would have minimized the damages.

Rockingham County v. Luten Bridge Co

P, contractor, D, board of commissioner; contract to build bridge, D sent letter to rescind; cost to P @ time of contract $1,900; despite knowledge of bridge P continued to work claimed cost $18,300.  Trial Court directed verdict for P amount claimed.  App rev duty to mitigate.  Generally after an absolute repudiation or refusal to perform by one party to contract other cannot continue to perform and recover for full performance.  Case; proper measure: cost & expectancy of part performance up to breach plus any profit (loss, deduct if any) expected from full performance.

Rockingham County v. Luten Bridge Co. (Limitations of Expectation Damages)  (Builder’s Duty to Mitigate)

Rockingham County D, contracted with Luten Bridge Co., P to construct a bridge.  While work was in progress D wrongfully notified P to cease work. However, P continued construction for another month.  Rule: when an aggrieved party receives notice of a major breach by the opposing contracting party then the aggrieved party acquires an immediate duty to reasonably mitigate damages, when an aggrieved party fails to mitigate his damages, he is precluded from recovering that which was wasted.  An aggrieved party acquires a responsibility not to cause any unnecessary waste.  In this case when D notified P to cease work, P had a duty to cease work even though such notice was wrongful.  Any construction work that was done after the notice is considered waste and was done at P’s own peril.  We conclude that P is entitled to recover all costs incurred except for the last month’s work of construction and may not recover its lost profit.

Parker v. 20th Century Fox Film Corp  (No Duty to Mitigate)

P, actress, D, film co,; contract appear in “Bloomer Girl” musical, filmed in CA @ $750,000; D br offered “Big Country, Big Man” western, filmed in Australia @ $750,000; P declined; Rule: “wrongful discharge” measure is amount of salary agreed for period of services less amount D affirmatively proves P has earned, or with reasonable effort would have earned from other employment.  To be applicable, other employment must be substantially similar; employee’s failure to accept employment of different or inferior kind not applicable.  Held no duty to mitigate “different or inferior” employment.  Note: courts declined to impose duty on mitigator to deal with breacher even if offers best mitigation option.

Generally failure to mitigate is an affirmative defense brought by ∆ so as not to pay damages.


Parker v. 20th Century Fox Film Corp. (Shirley MacClaine) (Limitations of Expectation Damages)  (No Duty to Accept Inferior Employment)

Parker, P, sued 20th Century, D, for damages resulting from D’s breach of an employment contract.  Rule: projected earnings from other employment opportunities only offset damages if the employment is substantially similar to that of which the employee has been deprived.  Wrongfully   Generally, there is some duty to mitigate damages by the non-breaching party.  Thus, if an employee is offered a similar job after an employment contract is breached, the projected earning would offset the damages.  In the present case, the 2 movies offered to P were different –one was a musical and one was western, thereby requiring different types of work. Also, other factors were substantially changed, such as the location of the shoot.  Therefore, the offered employment was not substantially similar and the projected earnings cannot be used to offset the damages D owed from breaching the original contract.  The granted motion for summary judgment filed by P was Affirmed.

Missouri Furnace Co. v. Cochran (Limitations of Expectation Damages)  (Application of Traditional Measure of Buyer’s Damages for Cover under Installment K)

Missouri Furnace, P, contracted to purchase approximately 36,000 tons of coke from Cochran, D.  After partial delivery Cochran refused to make further deliveries whereupon P brought suit for damages.  If a buyer chooses to cover by contracting elsewhere, this may be prima facie evidence of the difference.  In fact, however, it is not conclusive.  In this case D met his burden of proof in demonstrating that Missouri’s “cover” cost was in excess of the market.  The standard measure of recovery is the difference between K price and market price at the time and place of deliveries.  Rule:  When seller breaches an installment sales K, the buyer may not recover damages based on the increased expense of a substitute installment sales K.  We conclude then that P is limited to recovering the difference between the contract price and the market price at the various times for delivery.  (even though П engaged in economically effiecient mitigation he did not have the benefit of the UCC § 2-712)

Note: the seller most likely will be able to anticipate the market price.  Seller should bear the burden because the seller is in control of the circumstances…the breach

Neri v. Retail Marine Corp.  (Lost Profits & Incidental Damages Recoverable despite Subsequent Sale)

P contract with D, dealer, new boat @ $12,500, $4,300 paid/consideration for “immediate delivery versus 4-6 week,” 6 days letter from P rescind contract (surgery, can’t pay), D already order boat from manufacturer and delivered @ or before P’s letter was received; P sued for refund deposit, D sued to keep as damages; summary judgment for D on liability, issue is damages.  D covers 4 month letter same price as contract; P – no loss damages = 0, D-but for breach 2 sales thus damages = lost profit.  D proved lost profit = $2,600, i/c = $700(storage, financial charge, insure, etc), $1,300 attorney fee.  TC held no loss, claim for lost profit untenable, no proof i/c, awarded D $500 and P $3,800 (balance of deposit). Rev.

(1) breacher entitled to restitution in excess of (a) reasonable liquidated damages stipulated in contract or (b) absent stipulation lessor value between 20% buyer total performance value or $500 (2-718).  Restitution offset to extent seller establishes right to damages, TC erred in not offsetting with seller lost profit under 2-708(b)

(2) proper measure contract price-market price@tender + i/c less expectancy saved unless inadequate to restore seller ev, then loss profit.

(3) Held – P entitled to restitution of $4,300 (deposit) less offset to D $3,300 (lost profit $2,600, i/c $700), no attorney fee.

Neri v. Retail Marine Corp. (Limitations of Expectation Damages)  (Seller’s Right to Recovery for Buyer’s Refusal to Purchase under K for Sale of Goods)

Neri, P, contracted to purchase a boat from Retail Marine, D.  Later P wrongfully rescinded the contract and then brought suit for recovery of his deposit.  D counterclaimed seeking damages for its lost sale.  Rule: a seller may recover his lost profit from a sales contract when the buyer defaults on the purchase if the contract market differential measure of damages is inadequate to put the seller in as good a position as performance would have done.  A seller may recover lost profits and incidental damages when buyer repudiates a sales K and the seller then resells to another buyer for the same price.  UCC 2-708 (1) provides that the measure of damages for non-acceptance or repudiation by the buyer is the difference between the market price, plus incidentals, at the time and place of tender and the excess of contract price.  UCC 2-708(2) provides that if UCC 2-708(1) is inadequate to make the seller whole (to put him in the same position as if the contract had been performed) then the measure is the lost profit on the contract, plus incidental damages.  In this case, D resold the boat w/in four months for the same price.  Thus UCC 2-708(1) is inadequate to make the seller whole, and UCC 2-708(2) would apply, as D’s real damage was its lost profit on the contract. We conclude that D is entitled to an offset of lost profit plus incidental damages against P’s claim for restitution.


Notes: see UCC 2-718, 2-708, 2-713

Inexhaustible Supply: non-breaching parties entitlement to loss profit determined by overall supply and demand.  Thus, private party to sell car $2,000, breach would cause no loss if seller able to sell to another for $2,000. If dealer (unlimited supply, standard priced goods) agrees to sell car $2,000 breach causes loss to dealer even if able to resell at $2,000.  Because of unlimited supply resale cost dealer a sale, if no breach 2 sales, measure = loss profit.  Generally (chen) this is only scenario when 2-708(2) will be invoked.

Transactions in Goods

Sellers Remedies – buyer wrongfully rejects/revocation, fails to make payment due, or repudiates

4. Resale - (UCC 2-706), measure: K price –  retail price + incidental costs – loss avoided due to breach (rp>kp & no i/c, damages = 0) Note: sale may be public or private, must be commercially reasonable, goods need not exist (anticipatory breach).

a. Private sale (i.e. solicitation/negotiation) – must give buyer reasonable notification of intention to resell

b. Public sale (i.e auction) – must give buyer reasonable notice of time and place of resale (not intent to resell) unless goods are perishable or threaten to decline in value speedily and must be at usual place or market for public sale, seller may buy, seller may not account to buyer for any profit from resale.

c. If resale not in good faith or commercially reasonable seller barred from damages under this section and is relegated to that provided in 2-708.

d. Seller not acceptable to buyer for any profit from resale unless in excess of his security interest (restitution)

5. Market Price (UCC 2-708(1)), measure: contract price-market price (time and place of tender) + i/c – loss avoided due to breach.  Tender requires seller put and hold conforming goods at buyers disposition and give buyer notice reasonably necessary to enable him to take delivery.  Note: 2-708(2): if damages under 2-708(1) inadequate to satisfy expectation interest than loss profit (UCC 2-708), measure: expected profit + i/c + proceeds of resale – loss avoided due to breach.

6. Action for price i.e. specific performance (UCC 2-709): purchase price in contract.  Note: only if resale and market price impractical (unable after reasonable effort to resell at reasonable price or circumstances reasonably indicate such effort would be unavailing i.e. no market goods) and where buyer has accepted the goods or conforming goods lost or damaged within commercially reasonable time after risk of loss passed to buyer, in the two preceding scenarios no attempt at resale necessary for action for price.

Seller’s Incidental Damages (UCC 2-710)

Include any commercially reasonable charges, expenses or commissions incurred in stopping delivery, in the transportation, care and custody of goods after the buyer’s breach, in connection with return or resale of goods

Buyer’s Remedies – seller fails to deal or repudiates or buyer rightfully rej/rev (i.e. no possession)

1. Cover - (UCC 2-712), measure: K price – cover price + i/c – loss avoided due to breach.  Note: must be in good faith without unreasonable delay, goods identical or commercially reasonable substitutes, failure no bar to other remedy, applies to non merchants (normal good faith) and merchants (good faith and commercially reasonable).

1. Market price (UCC 2-713), measure: contract price – market price(time learn of breach) + i/c – loss avoided due to breach.  Note: market price as of place for tender unless rejected or revoke acceptance after arrival then as of place of arrival, if market price then comparable market price or spot price is proper, if no market price because scarcity of goods of type or price increase makes impractical – case for specific performance.

2. Replevin i.e. specific performance (UCC 2-726), may be proper if goods are unique, or other proper circumstances, and after reasonable effort unable to cover or circumstances reasonably indicate such effort will be unavailing.  Note: output/ req contract involving a particular or peculiarly available source or market is the paragmatic (?) case today, inability to cover is strong evidence of other proper circumstances.

Buyer’s Damages for Breach, Accepted goods, UCC 2-714 (i.e. possession)

(1) where buyer accepted goods and given notice (2-607(3)) he may recover damages for any non-conformity of tender the loss resulting in the ordinary course of events from seller’s breach in any reasonable manner.

(2) Measure of damages (breach of warranty): PV-EV + i/c (at time and place of acceptance) of the goods accepted, unless special circumstances show proximate damages of a different amount.  Applicable when goods accepted and time from revocation has expired, failure to notify acts as bar to rem.

Buyer’s Incidental and Consequential Damages (UCC 2-715)

(1) incidental damages include expenses reasonably incurred in inspection, receipt, transportation, care and custody of goods rightfully rejected, commercially reasonable charges, expenses, or commissions in connection with effecting cover and any other reasonable expenses incident to the delay or other breach

(2) consequential damages include (a) any loss resulting from general or particular requirements and needs of which the seller at the time of contracting had reason to know and which could not reasonably be prevented by cover or otherwise; (b) injury to person or property proximately resulting from any breach of warranty.  E.g of this subdivision is Prutch v. Ford Motor Co, - farmer said Ford (manufacturer of farm equipment, messed up their crop.   Ford tried to argue that they could not be liable for crop damages.  The manufacturer cannot escape liability by arguing that it did not actually foresee probable consequences which it should have foreseen.  П's did not have a chance to mitigate their damages.  By continuing to use the equipment despit knowing that it might malfunction, the П's actually mitigated their damages by producing some crop rather than no crop at all.   

a. Note: burden of proof of the extent of the loss incurred by way of consequential damages is on the buyer – comment 4

b. Any seller who does not wish to take the risk of consequential damages available the section on contractual limitation of remedy

c. Comment 2 rejects the “tacit agreement test” which only permits recovery for consequential damages “if the seller specifically contemplated or actually assumed the risk of such damages”

Buyer’s Rights on Improper Delivery, UCC 2-601

If goods or tender of delivery fail to conform to contract, buyer may (a) reject the whole; (b) accept the whole; (c) accept any commercial unit or units and reject the rest


Manner and Effect of Rightful Rejection, UCC 2-602

(1) rejection must be within reasonable time after delivery/tender, ineffective unless buyer reasonably notifies seller

What constitutes Acceptance of Goods, UCC 2-606

(1) acceptance occurs when buyer (a) after reasonable opportunity to inspect signifies to seller goods are conforming or will take/retain in spite of non-conformity (b) fails effective rej. (2-602) but acceptance does not occur until reasonable opportunity to inspect (2) acceptance any part of commercial unit is acceptance of entire unit.

Effect of Acceptance, Notice of Breach, UCC 2-607

(1) buyer must pay contract price for any goods accepted (2) acceptance by buyer precludes rejection of goods accepted and if made with knowledge of non-conformity cannot be revoked because of it unless accept on reasonable assumption non-conformity would be seasonably cured but acceptance doesn’t impair any other remedy for non-conformity (3) where tender accepted (a) buyer within reasonable time of discovery (or should have) any breach notify seller or be barred from remedy.

Revocation of Acceptance in Whole or in Part, UCC 2-608
(1) buyer may revoke acceptance of a lot or commercial unit whose non-conformity substantially impairs its value if he has accepted it (a) on reasonable assumption would be cured and it has not been seasonably cured, or (b) without discovery if acceptance was reasonably induced wither by diff of disc (?) before acceptance or seller’s assurance (2) revocation must occur in reasonable time after buyer discovers / should have ground for it and before any substantial change in condition of goods not caused by own defect.  Ineffective until buyer notifies seller.

Anticipatory Repudiation, UCC 2-610

When either party repudiates with respect to performance not yet due, aggrieved party may (a) await performance (i.e. urge retraction) for commercially reasonable time, or (b) resort to any remedy from breach, and (c) in either case suspend his own performance.  Note: if await performance beyond commercially reasonable time cannot recover resulting damages which he should have avoided (i.e. mitigation limitation).  Can retract any time before repudiating parties next performance is due unless aggrieved party has already cancelled, materially change in position, otherwise considers final.

Proof of Market Price: Time & Place, UCC 2-723

(1) if action based on anticipatory repudiation comes to trial before time of performance with respect to some or all of the goods any damages based on market price (i.e. 2-708, 2-713) is determined at the time the aggrieved party learned of the repudiation

(2) if evidence of price at times and places described in this article are not available, the price prevailing within any reasonable time before or after the time described or any other place commercially reasonable under usage of trade would serve as a reasonable substitute may be used, making allowance for the cost of transporting the goods to or from such places.

(3) Evidence of such substitute price inadmissible unless and until other party given suitable notice

Liquidated Damages – UCC 2-718

Uncertainty (2RSC(352))

Damages are not recoverable for loss beyond an amount calculable with reasonable certainty

Unforeseeable (2RSC(351))  - See Hadley v Baxendale

(1) damages are not recoverable for loss that party in breach did not have reason to foresee as a probable result of the breach at the time the contract was made.

(2) Loss may be foreseeable as a probable result of a breach because it follows from the breach in (a) the ordinary course of events, or (b) breacher had reason to know of special circumstances beyond ordinary course of events

(3) Court may limit damages for foreseeable loss by excluding recovery for loss profits, by allowing recovery only for reliance loss, or otherwise as required to avoid disproportionate compensation

Avoidability i.e. duty to mitigate (2RSC(350)) – 
(1) except as in subsection 2, damages are not recoverable for loss that injured party could have avoided without undue risk, burden, or humiliation.

(2) Injured party not precluded by subsection 1 to extent he has made reasonable but unsuccessful effort to avoid loss.

a. Case – Rockingham County vv. Luten Bridge Co – where an aggrieved party receives notice of a breach or is aware that other party has opted for anticipatory repudiation, he has a duty to mitigate his damages.  In this case Luten Bridge could have stopped immediately and thus would have reduced their damages.  

Reference Cases 

Hadley v. Baxendale

P, millers, broken crank shaft, contract with D, carriers, “mill stopped, send immediately”  Delivery delayed because of D neglect, P action for lost profit.  TC awarded 25lb.  App rev, loss profit was not natural & ordinary consequence of br under ordinary circumstances & was not in reasonable contemplation of parties @ t.o.k, D no reason to know of any special circumstances (foreseeability).  Note: rule sound, case decided wrong because special circumstance was known to D.

Hadley v. Baxendale (Limitations of Expectation Damages)  (Consequential Damages Arising from Special Circumstances)

Hadley, P, a mill operator in Gloucester, arranged to have Baxendale’s , D’s, company, a carrier, ship their broken mill shaft to the engineer in Greenwich for a copy to be made.  P suffered loss when D unreasonably delayed shipping the mill shaft causing the mill to be shut down longer than anticipated.  Rule: the injured party may recover either those damages as may reasonably be considered arising naturally from the breach itself or may recover those damages as may reasonably be supposed to have been in contemplation of the parties, at the time they made the contract, as the probable result of a breach of it.  Therefore, if the special circumstances under which the contract was made were known to both parties, the resulting damages upon breach would be those reasonably contemplated as arising under those communicated and known circumstances.  But if the special circumstances were unknown then damages can only be those expected to arise generally from the breach.  P’s telling D that he ran a mill and his mill shaft that he wanted shipped was broken did notify D that the mill was shut down.  D could have believed reasonably that P had a spare shaft or that the shaft to be shipped was not the only defective machinery at the mill.  Here, it does not follow that a loss of profits could fairly or reasonably have been contemplated by both parties in case of breach.  Such a loss could not have flowed naturally from the breach without the special circumstances having been communicated to D.

Note:  Where there are damages because of special circumstances, they will be assessed against ( only where they were reasonably within the contemplation of both parties as being the probable consequence of a breach.

Notes: 2 Prong Rule:


(1) Those that arise so naturally that foreseeability can be presumed; 

(2) damages that were in the contemplation of parties at the time the contract was made.  Both prongs of the test are based on knowledge

What did the defendant know or should have know at the time of contract…Defense would be that they didn’t know what they were carrying was vital, even though they were made aware that the mill was stopped and package needed to be sent immediately

Risk Allocation - Note (chen), according to rule knowledge is key, Chen – knowledge + best risk allocator analysis i.e. how would parties have allocated the risk if opportunity to bargain existed.  Knowledge is not dispositive as to better risk bearer.  It could be that either the breaching or non breaching party may be the better risk allocator.  In this case, the plaintiff is the better risk allocator because he knew that the crank shaft was critical to his business.  They could have engaged in several risk avoidance mechanisms to prevent loss of profits

Lamkins v. International Harvester  - lighting accessory not provided by seller.  Issue of proportionality, the lighting device costs $20 why should he be held responsible for hundreds of dollars in lost profits?  No party would have been willing to accept this kind of liability if they had known. The court applied the “tacit agreement” test.  It asks in hindsight whether the ∆ would have agreed to such liability.  Is knowledge of the consequence of not providing the light enough to hold them liable?  Again this raises the issue of who is the best risk allocator.  If the farmer knew he needed this light to harvest his crops he could have engaged in several risk avoidance mechanism to ensure and at least protect his economic interest.  

Valentine v. General American Credit, Inc. (Limitations of Expectation Damages)  (Mental Distress Due to Breach not Recoverable)

Valentine, P, sued for mental distress resulting from a breach of an employment contact.  Rule: Mental distress damages are not recoverable in an action of an employment contract.  Generally speaking, damages for mental anguish are not recoverable in a breach of contract action.  Since the obligation to provide job security was contractual, mental anguish damages are not recoverable.  The only exception to this rule occurs when the contract is inherently personal, such as breach of a promise to marry.  Employment does have a personal element, but the main purpose is economic, not personal.  Trial court dismissed the suit…Affirmed.  Chen believes employee is the better risk allocator because he knows that his own mental state. There may be sometimes when mental distress damages should be recoverable for instance funerals, wedding photographers, etc.   

Even though mental distress may be foreseeable under the rule in Hadley, the general rule denies recovery for mental distress simply because such damages would otherwise be recoverable for almost all breaches of K.  The law does not compensate for all losses suffered.  Since there is a market standard for determining the damages caused by (’s alleged breach, no recovery of mental distress damages would be appropriate.

Victoria Laundry Ltd. V. Newman Industries Ltd. 

P, laundry, contract with D to deliver 19ft boiler for commercial use, D 20wk late delivery, P sue lost profit; App allowed rev for lost profit because of “obvious commercial use” of chattel involved.  Shift to loss business v. loss profit.  П was allowed to recover for other loss business profits but not for “lucrative dyeing contracts” П would have been able to obtain.  Court rejected ∆’s claim that as an engineering company they knew as much as the layperson about boilers, court said, you supply boilers, you should know and if ya don’t ya damn well betta ask somebody.  Court took into account their position as an engineering company of boilers.  Note: no actual meeting of minds necessary for liability for extended consequential damages – if foreseeable @ time of contract П can recover.

Freund v. Washington Square Press

P, author, D, publisher; contract - $2,000 paid in advance, 60 days to return to terminate, if OK publisher within18 months and pay royalties as % of sales – held expectancy.

(1) expectancy “value” to P was profit of publication i.e. royalties as % sales.  Royalties too uncertain; no reliance damages; just restitution only (return of manuscript and nominal damages).

(2) TC awarded $10,000 cost to publish; reversed because measure equal expectancy value to P not perfect cost saved by D due to breach

(3) Note – courts won’t award damages based on term without required speculations as to public reaction

Freund v. Washington Square Press (Limitations of Expectation Damages)  (Damages not Measured in Costs Saved to Defaulting Party) 2RSC§352 – uncertainty as a limitation of damages  - see §349 Damages based on reliance interest (this is an alternative to the expectation interest (this is not relevant to this case however)

When Washington Square, D, breached its contract by failing to publish Freund’s, P’s, book, the trial court awarded P $10,000 to cover the cost of publishing it himself.  Rule:  when a breach of contract occurs, the law attempts to secure to the injured party the benefit of his bargain, subject to the limitations that the injury was foreseeable and that the amount of damages claimed be measurable with a reasonable degree of certainty and adequately proven.  It is fundamental that the injured party should not recover more from the breach than he would have gained had the contract been fully performed.  Here, an award of the cost of publication would enrich P at D’s expense.  What P bargained for and lost were the royalties he would have been paid, but the amount of royalties he could have expected to receive was not ascertainable with adequate certainty or too speculative. As a result 2RSC§352 comes into play.  Thus, only nominal damages are recoverable in this case, and the decision must be so modified П only awarded 6 cents.  In delivering his manuscript to the publishing company, the П conferred a benefit upon them which he was entitled to have restored to him thus protecting his restitution interest. 

Compare to construction K:  Unlike construction K, the result of which is a finished building, the value to ( in this case was in the royalties, not the books themselves.

Note:  hypothetical – a student’s acceptance is revoked on the first day of school, how do you calculate damages?  If there are restitution damages, he can recover, but what about his expectancy interest.  Can we be certain if he would be a public interest lawyer or an associate at Cravath?  The court will not run the risk of overcompensation based on speculation.  It is too hard to determine with any degree of certainty what a student’s expected earnings after law school will be.  This often comes up in the case of a start up company.  

Fera v. Village Plaza (note case) page 82.  It said, if landlord had not denied them the commercial space, they would have had the opportunity to make x amount of dollars.  They had no historical record to look at the fill in the gap.  Generally  lost profits on a start up business were too speculative but trial court held for П's an intermediate appellate court overturned but  Michigan Ct of Appeals reinstated the ruling of the trial court which was a jury trial.  The П's were able to show with some degree of certainty the amount of their lost profits.    The П's were able to show their lost profits to the jury and were given the award.   2RSC§352 – Uncertainty as a limitation of damages - comment b proof of profits 


Comment B 2RSC§352 – Uncertainty as a Limitation of damages


The difficulty of proving lost profits varies greatly with the nature of the transaction. If for example the seller claims lost profits from breach by the buyer, it is not ordinarily difficult.  But if it is the buyer who claims lost profits because of seller breach which has caused him loss in other transactions the task of proof is harder.  If the breach prevents the injured party from carrying on a well established business, the resulting loss of profits can often be proven with sufficient certainty.  However if the business is a new one or if it is a speculative one that is subject to great fluctuations in volume cost or prices, proof may be more difficult.  Nevertheless, damages may be established with reasonable certainty with the aid of expert testimony, economic and financial data, market surveys , business records of similar enterprises and the like   

Allocation of Risk – key issues: causation & foreseeability


Reliance and Restitution:


Reference cases:
Chicago Coliseum Club v. Dempsey (Alternative Interests: Reliance an Restitution)  (Consequential Damages Arising from Breach of Performance K)


When heavyweight champion Dempsey, D, repudiated a written K with the Chicago Coliseum Club, P, to fight Wills, P sued for damages.  Rule: In an action for breach of contract a party can only recover on damages that naturally flow from and are the result of the act complained of.  Therefore, any obligations assumed by P prior to the agreement are not chargeable to D  precontractual expenses are taken as a risk by the П (see th amityville horror hypothetical where he was looking for the student to determine that the new owner who spent money on preparations for the party was expending precontractual expenses that he should have expected to recover because contractors that will do that work come a dime a dozen.  Damages for loss profits are too speculative and are not capable of proof.  Furthermore, once D repudiated the agreement, P took steps to procure an injunction at its own risk.  However, special expenses incurred after the agreement was entered into and before repudiation, if reasonable, are recoverable.  The lower court found there was insufficient evidence to prove the damages and dismissed the case…Reversed and remanded for a new trial.  We do not allow for recovery of attorneys fees.   


Issues in Dempsey

1. Expectancy - loss of profits which would have been derived by the П had the K been fulfilled  court said too uncertain

2. expenses incurred by П prior to the signing of the agreement between the П and ∆ - you speculated that you could get a deal with Dempsey and signed with his opponent before securing him…too bad for you

3. Incidentals - expense incurred in attempting to restrain the ∆ from otherwise engaging in other fights and to force him into specific performance – these are not recoverable said court neither are travel expenses and or attorneys fees.  Court said after you knew Dempsey breached, you went ahead and undertook litigation which you did not have to do.  

4. Reliance - expenses incurred after the signing of the agreement and before the breach -  Court said these were recoverable but not the expenses of the promoter who was to be paid from the gate receipts 

Court reversed and remanded for new trial for these damages.  


Only wages paid in furtherance of the undertaking of the agreement were allowed

Hypo – contract for construction of a bridge, contract price is 5g, the cost expended up to repudiation is 2g, it can be shown that the cost to complete performance is 4g and it is the owner who .  
Rule: Damages Based on Reliance Interest – 2RSC(349) – pg 93


As an alternative to the expectation interest measure of damages, the injured party has a right to damages based on his reliance interest, including expenditures made in preparation for performance or in performance, less any loss that the party in the breach can prove with reasonable certainty the injured party would have suffered had the contract been performed.  (you should subtract out the losses avoided as a result of the breach, the burden of doing this shifts to the breacher)


Anglia Television v. Reed 


Television company incurred expenses before finding their leading man.  Subsequent contract with Reid was made, Reed then repudiated due to scheduling conflict.  TV company tried hard to find a replacement but had to terminate all the people they hired for the production.  TV company sought to recover their reliance interest of 2750 pounds 854 of which was spent before signing with Reed.  Court held for П for the full amount.  Curt held Reed should have known that or contemplated that such expenditures had already been incurred and that it would be wasted if he broke the contract.  Compare with Dempsey.

United States v. Algeronon Blair, Inc. (Alternative Interests: Reliance an Restitution)  (Recovery in Restitution despite Actual Loss if K had been Performed)


Coastal, P, a subcontractor, brought suit against Blair, D, for recovery in quantum meruit (equitable doctrine allowing recovery for labor and materials provided by one party, even though no contract was entered into, in order to avoid unjust enrichment by the benefited party), after D breached its construction contract.  ( performed about 28% of the subcontract before it terminate its performance, citing (’s refusal to pay for crane rental.  Rule: A subcontractor in a breached contract may sue in quantum meruit for service rendered.  A party may recover in restitution even if he would have recovered nothing in a suit on the K.  This principle has often been applied to construction contracts and should have been applied by the lower court in the instant case.  Thus, despite the finding that P would have realized no profit from the completed performance of the contract, it was entitled, upon D’s breach, to recover in quantum meruit for the reasonable value of the benefits it had already conferred upon D.  The recovery for Quantum Meruit is the reasonable value of the performance.  Trial court found that D had breached and that $ was still due to P…Reversed and remanded.

Unintentional Breach:  if employee’s failure to perform is due to circumstances beyond his control (i.e. illness, disability, etc), all courts permit restitution for the reasonable value of the services rendered, not to exceed the K rate.

Intentional Breach:  Conflicting views on whether an employee who willfully breaches the employment K may recover the value of the benefit conferred on employer:

(2) the traditional view deemed any recovery to employee.

(3) The modern view permits breaching employee to recover for the value of the benefit conferred, not exceeding the K price, less damages incurred by employer as a result of the breach.

Note: Theory behind restitution is unjust benefit for defendant

Oliver v. Campbell p.105 – if you have performed the contract, you cannot recover restitution damages, you can recover contract damages (contractual limit), if the only thing that is remaining is the liquidated debt( a sum certain), you can only recover reliance – majority rule.   

1. Was there a benefit conferred on the breaching party?

2. If there is full performance  and if all that remains is the liquidated debt then  you lose the option to take the restitution interest and you must take the contract damage.  
(Key Point – full performance, no restitution interest)


Britton v. Turner (Alternative Interests: Reliance an Restitution)  (Application of Modern View)


Britton, P, contracted to work for Turner, D, for a period of one year at the end of which he would be paid $120 for his labor, but P quit work 9 ½ months for which time D refuse to pay P.  Rule: where labor is performed under a contract for a specified price, the party who fails to perform the whole of the labor contracted for can recover in quantum meruit the value of the labor performed to the degree it is greater than the damage to the other party.  However a party who breaches cannot recover for contract damages (meaning the damages he would receive if the contract were performed), he can recover for the restitution interest.  - The settled rule, which held the opposite, was unfair because one party could receive nearly all of the performance while the other party, upon his breach would get nothing.  Thus, an employer would get more by the breach, while employee would get nothing.  Thus, an employer would get more by the breach than he would generally be entitled to if he brought an action for damages.  In construction contracts, if a building is built with minor variations from the plan, the owner still receives the benefit of the labor and materials and must pay for their reasonable worth.  There is no reason for not applying the same rule to employment contracts.  In a contract for labor, the employer, day to day, is continually receiving the benefit of the contract, and upon the employee’s breach, he cannot elect to refuse what he has already received.  Thus, for the benefit received over the damage done by the employee’s breach, the labor actually done and the value received furnish a new consideration upon which the law raises a promise to pay to the extent of the reasonable worth of such excess.  An employee could not recover only when the damage done is greater than the benefit received.  Here, ∆ did not show that he suffered any damage by the breach at all.  Jury returned a verdict for P.  Affirmed.  P was able to recover his restitution interest b/c he bestowed a benefit upon the ∆.

Public Policy:  to deny recovery would place a party committing an earlier breach in a better position than one who substantially completes the K; thus defeating the policy of encouraging the fulfillment of Ks.  The employer should not be allowed to receive a windfall at the detriment of the employee.
Pinches v. Swedish Evangelical Lutheran Church (Alternative Interests: Reliance an Restitution)  (Limitation of Liability where Builder Substantially Performs in Good Faith)  Pinches, P, built a church which had several material defects in the construction.  Rule: Where the deviation was not willful and the structure as built is reasonably adaptable to the desired purpose, the plaintiff may recover for the work performed less its diminished value.    (1) Builder must have acted in good faith; (2) Building is reasonably adaptable to intended use; and (3) Requiring the builder to pay for correcting the defects would work inequitable hardship on him.  The breach was not willful and the defects were caused by mutual mistakes and inadvertence.  In such a situation as this, it would be inequitable to allow D to retain the benefits of P’s labor without paying for it or to require him to spend a large amount to repair the defects.  П had performed the K and was thus entitled to K price minus the diminished value of the building  with the defects Court held for P…Affirmed.

Notes: analysis of case under the following: restitution – compensation for the church.  What was the benefit?  How would it be calculated – You need to subtract out the cost of rebuilding the church to the original specifications.  The benefit that it was expecting as the non-breaching party, that benefit was not measurable, possible to subtract the value they didn’t receive.  Court did not find this agreeable; Chen thinks that there might be an argument

Contractual Controls on the Damage Remedy

Liquidation or Limitation of Damages; Deposits, UCC 2-718

(1) Damages for breach by either party may be liquidated in agreement but only at amount which is reasonably relative to anticipated harm of such breach. Term 

(2) Where seller rightfully withholds delivery of goods because of buyer breach, buyer entitled to restitution for payments in excess of (a) amount seller entitled to as liquidated damages under subsection 1 (b) absent liquidated damages provision, lesser between 20% value of total performance of buyer obligation under contract or $500.

(3) Buyer right to restitution under subsection 2 subject to offset to extent seller establishes (a) right to damages under provision of this article other than subsection 1 (b) amount/value of any benefit received by buyer directly/indirectly by contract.

(4) If seller received payment in goods their reasonable value or proceeds of resale are treated as payment under subsection 2.

Contractual Modification or Limitation of Remedy, UCC 2-719

(1) Subject to subsection 2 and subsection 3 of this section and 2-718 (a) the agreement may provide for remedies in addition to or in substitution for those provided in this article i.e. limit buyer remedy as provided is optional unless remedy is expressly agreed to be exclusive, in which case it is the sole remedy.

(2) When circumstances cause an exclusive or limited remedy to fail, remedy allowed as provided in the Act

(3) Consequential damages may be limited or excluded unless unconscionable.  Limitation of c.d. for injury to injury to person is prima facie unconscionable but limitation of commercial loss is not.

Reference Cases:

City of Rye v. Public Service Mut. Ins. Co. (Contractual Controls on the Damage Remedy)  (Liquidated Damages Clause must Relate to Actual Damages)


The city of Rye, NY, P, sought to recover a predetermined amount on a bond absent evidence of its actual loss.  Rule: An action on a performance bond will not lie if the bond amount is not related to actual damages.  When damage flowing from a breach of contract would be difficult to ascertain, the parties may provide for liquidated damages that reasonably approximate likely actual damages.  However, if liquidated damages are so disproportionate as to constitute a penalty, they will not be permitted.  Here, there was no evidence that the liquidated damages provision was commensurate with actual damages; in fact, there was no convincing evidence that damages were incurred by the P.  For these reasons, the liquidated damages provision constituted a penalty and may not be enforced.  Trial court denied P’s motion for summary judgment…Affirmed


If amount fixed in K as liquidated damages is grossly disproportionate to the anticipated probable harm, or if there is no anticipated harm, the provision is unenforceable.  It was not a reasonable prediction of the actual harm.  The kinds of damages the city was purporting was only the kind of damages that city could suffer, like tax revenues, more work by inspectors.


Wilt v. Waterfield (Contractual Controls on the Damage Remedy)  (Requirement that Liquidated Damages be a Reasonable Estimate of Actual Damages)


Waterfield, D, contracted to convey his farm to Wilt, P, however, D, then sold his farm to a third party whereupon P brought suit.  Rule:  A liquidated damage clause that utilizes an arbitrary percentage measurement to calculate damages is invalid as a penalty.  A liquidated damages clause, which bears no relation to actual damages, does not limit liability.  In order to be enforceable, a liquidated damages clause must represent a reasonable estimate of actual damages.  In this case D offered no evidence to show that here is a rational basis for the use of 10% as a measurement of damages.  It is entirely possible that damages could have been 5% of the sale price or 50% of the sale price.  Such a statement of percentage of 10% we believe is arbitrary and therefore void as a penalty.  In this case, the unpaid balance amounted to $17,000 and the market value was $26,000.  Thus, the court’s judgment of $7,000 did not exceed the difference of $8,900 ($26,000 – $17,000). 

We conclude that as the liquidated damage clause is invalid P is entitled to recover for his actual loss sustained that in this case is the difference between the contract price and the market price at the time and place of delivery of the property.  Trial court found that D was in breach…Affirmed.


Note: There is no relationship between seller’s and buyer’s damages. The provision is “shot down” because the provision is not reasonable.


Fretwell v. Protection Alarm Co. (Contractual Controls on the Damage Remedy)  (Limitation of Liability to Token Amount)

Charged with negligence due to the circumvention of a security system it had installed, Protection Alarm, D, sought to invoke a contractual limitation of liability. Rule: A company may limit its liability for breach of K to a token dollar amount.  Here, (’s liability was limited to $50.  A contractual provision that limits damages is not an agreement to pay either liquidated damages or a penalty.

Note:  The homeowner should have gotten homeowner’s insurance…the homeowner is the more efficient procurer, he knew of the provision was given the opportunity to get homeowners coverage by Protection but declined.  

Rule: Factors Affecting Adequacy of Damages – 2RSC§360)

In determining whether the remedy in damages would be adequate, the following circumstances are significant:

(a) the difficulty of proving damages with reasonable certainty

(b) the difficulty of procuring a suitable substitute performance by means of money awarded as damages, and

(c) the likelihood that an award of damages could not be collected.

Note; UCC 2-716 (1) – specific performance may be decreed where the goods are unique or in other proper circumstances”

General requirements for Specific Performance:

(1) K definite and certain:  S/P granted only where the terms of the K being enforced are sufficiently certain so that the court can determine what it must order each party to do in order to carry out the agreement.

(2) Inadequacy of remedy at law:  S/P will be granted against the party in breach of K only where the remedy at law is inadequate; i.e. money damages are insufficient to restore the benefit of the bargain to the non-breaching party.

(3) Enforcement must operate equitably:  S/P denied if enforcement will cause great hardship, or if K resulted from misinterpretation, mistake, sharp practice, or other unfair acts.

(4) Enforcement must be feasible:  S/P is not granted where enforcement is unreasonably difficult or where judicial supervision will be extended over a long period of time.

(5) Mutuality of remedy no longer required:  S/P will be granted in proper circumstances to an aggrieved party even though the remedy of S/P is not mutual and would not be available to the other party to the K were he to seek such relief.

Reference Cases:

Van Wagner Advertising Corp. v. S & M Enterprises (Enforcement in Equity)   (Specific Performance of Lease)


When S&M, D, purchased a building and wrongfully attempted to terminate a lease of billboard space which D’s predecessor had made with Van Wagner, P, P abandoned the space under protest and sued for specific performance to reinstate the lease.  Rule: where there is substantial, reliable information as to the monetary value of the subject matter of a breached contract and where specific performance would create harm to the defendant disproportionate to its aid to the plaintiff, specific performance is not available.  To obtain specific performance, the plaintiff must show that monetary damages are inadequate because the subject manner of the contract is unique or because damages are too speculative to be awarded.  The subjective matter of a contract is unique when there is little reliable information as to its economic value, creating a high risk that monetary damages will over-or under-compensate the plaintiff.  In this case, however, there is an abundance of reliable information on the value of the contract since leases of Manhattan building space for billboard use are very common.  Thus, leased space is not unique, and both parties are wrong in asserting that an estimate of future losses would be too speculative.  Furthermore, specific performance is not available since the trial court found that specific performance would inequitably burden S&M, D, by imposing hardship disproportionate to Van Wagner’s, P, benefit.  The trial court determined D had wrongfully terminated the lease but denied P specific performance, instead awarding it monetary damages for the period through trial and allowing it to sue for damages in the future if D would not reinstate the lease…both parties appealed…appellate division affirmed…both appealed again…court of appeals affirmed.


Note: Plaintiff was seeking specific performance; why wasn’t the billboard space unique – the advertising agency was a middle person, it is their business to rent space, money damages is adequate.  Money damages not adequate in the case that follows.


Fitzpatrick v. Michael (Enforcement in Equity) (Specific Performance of Employment Ks)


Michael, D, contracted with Fitzpatrick, P, a nurse that if P would take care of D in his remaining years then P would leave a large bequest to P.  Two years later, D repudiated the contract whereupon P brought suit for specific performance.  Rule: A court of equity will not grant specific performance in a personal service contract because excessive court entanglement is necessarily involved.  If the relief were granted then this court would be required for an extensive period of time to monitor the quantity and quality of the services to be rendered by P, a task which is completely beyond the scope of the jurisdiction of this court.  We conclude that because excessive court entanglement is involved the request for specific performance must be denied.


Note: Court did not think that it would be equitable to impose nurse’s services on the defendant.  Also, court did not want to monitor the service relationship – the cost is too high.  Compare to Brackenbury v. Hodkins – difference is that in Brakenbury the caretakers were related.  Court does not want to force a relationship where they would have to monitor.  


American Broadcasting Co., Inc. v Wolf (Enforcement in Equity) (Injunction)

Wolf, D, breached a good faith negotiation clause with ABC, P, and contracted to work for its competitor.  Rule: Negative enforcement of an employment contract may only be granted, once the contract is terminated, to prevent injury from unfair competition or to enforce an express and valid anticompetitive covenant.  D’s actions constituted breach of the agreement to negotiate in good faith, but not of the first refusal right.  That is because the first refusal right only applied to offers accepted during the designated period.  His offer with CBS was negotiated prior to the effective period and accepted after it expired.  Regardless, the breach of contract by D will not be enforced by injunction.  Due to constitutional and policy considerations, employment contracts will not be affirmatively enforced by the courts.  However, “negative” injunctions are sometimes used to prevent the employee from working for a competitor during the contract term.  But in the instant case, the contract term between P and D had expired at the time P sought relief.  After an employment contact had expired, negative enforcement will be granted only when necessary to prevent injury to the employer from unfair competition (usually involving the theft of trade secrets or customer lists) or to enforce an express and valid anticompetitive covenant.  Since neither of these extraordinary factors are present in the instant case, equitable relief is denied.  Trial court denied the requested relief, appellate affirmed, ABC appealed and this court affirmed.

V. Policing the Bargain

1. Competency

Rule: Unconscionable (not in accordance with what is right or just) Contract or Clause  - UCC 2-302

(4) if the court as a matter of law finds the contract or clause to have been unconscionable at the time it was made the court may refuse to enforce the contract, or it may enforce the remainder of the contract without the unconscionable clause, or it may limit application of the clause to avoid unconscionable result

(5) When it is claimed or appears to the court that the contract or clause thereof may be unconscionable the parties shall be afforded a reasonable opportunity to present evidence as to its commercial setting, purpose and effect to aid the court in making determination.

Minors:  The Ks of minors are voidable at the option of the minor, but the minor may nevertheless enforce the K against the adult.  HOWEVER, a minor is always liable for the reasonable value of necessities furnished to him.  This liability is quasi-contractual, rather than based on the K; hence, minority is no defense. 
Reference Cases:

Halbman v. Lemke (Competency to Contract)  (Disaffirmance of K)


Lemke, D, sought restitution for damage caused to a car Halbman, P, a minor, before he disaffirmed the purchase.  Rule:  Absent misrepresentation or tortious conduct, a minor who disaffirms a contract for the purchase of a nonnecessity may recover his purchase price without liability for damage, depreciation, or other diminution in value.  This view is more in keeping with the purpose behind the laws permitting a minor to disaffirm a contract, i.e. to protect him from improvident dealings with more experienced, and sometime unethical, adults.  To force P to compensate D for the damage inflicted upon his car, would be, in effect to force him to undertake the responsibility of his contract.  Such decision, if desired, should come from the legislature, and not the courts.  Judgment for P for $1,100 (paid to D) affirmed.


Note: minor was not in position to return goods received in the condition that he received them.  The minor had an option to rescind.

Mental Capacity:  A person (of any age) lacks the mental capacity to contract only if his mental processes are so deficient that he lacks understanding of the nature, purpose and effect of the transaction.

TEST:  A mere showing of psychological or emotional problems that affect the party’s judgment or reasoning is not enough in most courts; the condition must actually deprive him of understanding of what he is doing.

EFFECT:  A K entered into by a person lacking mental capacity is voidable by him, but not by the other contracting party.


Faber v. Sweet Style Manufacturing Corp. (Competency to Contract) (Broad View of Incapacity)


Mr. Faber, P, suffers from manic depressive psychosis, which affects motivation rather than ability to understand.  This action seeks to rescind P’s contract to purchase land from Sweet Style, D, made during his illness.  Rule: Incompetence to contract exists not only when cognitive capacity is lacking but also when a contract is entered into under the compulsion of a mental disease or disorder but for which the contract would not have been made.  An incompetent may elect to void his contract, a showing of incompetence alone being sufficient for rescission (canceling of an agreement and the return of the parties to their positions prior to the formation of the contract) if, as in this case, the other party can be restored to status quo.  When the status quo cannot be restored incompetence will not result in recession of a fair and reasonable contract with one who was ignorant of the incompetence.  Once the party alleging incompetence fulfills his burden of proving it, rescission is proper.  So, this contract is rescinded.


Rule: Mental Illness or Defect 2RSC§15
(1) a person incurs only voidable contractual duties by entering into a transaction if by reason of mental illness or defect

a. he is unable to understand in a reasonable manner the nature and consequences of the transaction, or

b. he is unable to act in a reasonable manner in relation to the transaction and the other party has reason to know of his condition

(2) where the contract is made on fair terms and the other party is without knowledge of the mental illness or defect, the power of avoidance under sub. 1 terminates to the extent that the contract has been so performed in whole or in part or the circumstances have so changed that avoidance would be unjust.  In such a case the court may grant relief as justice requires.

Duress:  refers to conduct by one person that overcomes the free will of another & therefore renders involuntary whatever transaction is involved.  Ks under duress are generally voidable by the party who suffers duress.  Requires an unlawful action or threat.

Economic Duress:  is a valid defense to the enforcement of a K only where the following elements are shown: (see - Austin v. Loral)

(1) that a “wrongful” or illegal act was committed by one party;

(2) that the act placed the other in a position in which her property or finances are seriously jeopardized or impaired;

(3) that the other adequate & available means to avoid or prevent the threatened loss, other than entering into the K, were available; and

(4) that the party under duress was acting as a reasonably prudent person in yielding to the coercion.

Undue Influence:  is the equitable counterpart to C/L duress & is derived from equitable jurisdictions over fiduciary & confidential relationships.  Rest 2d (1) one party is under the domination of the other; and (2) unfair persuasion is exercised by the dominant person.  Modern courts tend to disregard the historical background of “duress” as remedy at law & “undue influence” only in equity.  Rather, both are treated as a single concept—coercion.

Odorizzi v. Bloomfield School District (Competency to Contract)  - (Susceptibility to Undue Influence)

Odorizzi, P, was arrested on homosexual charges.  Immediately after his release, the School District, D, convinced him to resign.  Rule: When a party’s will has been overborne, so that in effect his actions are not his own, a charge of undue influence maybe be sustained.  The P has made a prima facie case of undue influence.  In essence, the charge involves the use of excessive pressures to persuade one vulnerable to such pressures to decide a matter contrary to his own judgment.  Extreme weakness or susceptibility is an important factor in establishing undue influence.  While it normally involves fiduciary or other confidential relationships, they are not necessary to the action.  Here, extreme pressures were leveled against Odorizzi.  He had just gone through an arrest, booking and interrogation procedure for a crime which, if well publicized, would subject him to public humiliation.  He was threatened with such publicity if he did not immediately resign.  He was approached at his apartment, immediately after his release on bail.  He was not given the opportunity to think the matter over or to obtain outside advice.  He was told that in any event he would be suspended and dismissed.  These factors present a jury issue.  If P can establish that he wouldn’t have resigned but for these pressures and the jury finds that they were unreasonable and overbore his will, P could rescind his resignation.  Judgment for D reversed and remanded for new trial.

Note: circumstances of undue influence (thought to be a relational thing; Under duress – where the threat is one of physical force, the contract is void) 2RSC§177 – When Undue Influence Makes a Contract Viodable

Note: 7 elements of overpursuasion: (1) discussion of transaction at an inappropriate time; (2) consummation of transaction in an unusual place; (3) insistent demand that the business be finished at once; (4) extreme emphasis on the consequences of delay; (5) use of multiple persuaders and single servient party; (6) absence of third party advisors to the servient party; (7) statements that there is no time to consult financial advisers or atty.

2. Revision of Contractual Duty

Reference Cases:

Austin Instrument, Inc. v. Loral Corp. (Revision of Contractual Duty) (Modification Under Threat of Economic Duress)


Austin, P, threatened to withhold delivery of precision parts unless Loral, D, would raise the contract price.  Rule: A contract modification is voidable on the ground of duress when the party claiming duress establishes that its agreement to the modification was obtained by means of a wrongful threat from the other party which precluded the first party’s exercise of free will.  D made a classic case of economic duress in that (1) P threatened to withhold delivery of “needful goods” unless D agreed; (2) D could not obtain the goods from another source of supply, and (3) the ordinary remedy of an action for breach of the original subcontract would not be adequate [since so much was riding on D’s own general contract with the gov’t].  The existence of economic duress is demonstrated by proof that immediate possession of needful goods is threatened or that one party to a K has threatened to breach the agreement by withholding goods unless the other party agrees to some further demand.  HOWEVER, threatened breach without proof that the threatened party cannot obtain the goods from another source of supply is inadequate to constitute economic duress.  Thus it is “manifest” that P’s threat deprived D of his free will.  D actually had no choice.

2RSC§176 When is a threat improper see subd b – you cannot use the threat of criminal prosecution as a leveraging tool when you are negotiating a civil or contract proceeding, even if the person is  actually guilty of some crime.  You cannot do this in order to gain an advantage in a contractual agreement in a civil or contractual proceeding.  

Revisions of Contractual Duty

Brian Const. And Devt. Co., Inc. v. Brighenti (Revision of Contractual Duty because of Unforeseen Circumstances)

Brian, P, claimed that Brighenti, D, breached a subcontract to remove rubble from an excavation.  Rules: Where unforeseen circumstances make the performance of a contract unduly burdensome, and the parties agree in view of the changed conditions to an adjustment in price, a new contract supported by consideration is formed.  The new agreement thus created, constitutes a valid, binding contract.  In the instant case, the record shows that the existence of the additional rubble at the excavation site was clearly unanticipated by the parties.  Therefore, P’s agreement to pay D increase compensation for the work constituted a new, binding contract.  D’s failure to carry out that contract was a material breach, for which P is entitled to damages.  The trial court found for D on several grounds, including the fact that the “new” contract was not supported by consideration.  P appealed and the judgment was reversed.

Rule: 2RSC§89 Modification of Executory Contract
A promise modifying a duty under a contract not fully performed on either side is binding

(a) if the modification is fair and equitable in the view of the circumstances not anticipated by the parties when the contract was made; or

(b) to the extent provided by statute; or

(c) to the extent that justice requires enforcement in view of material change of position in reliance on the promise

Modification of Existing Agreements

Modification UCC 2-209(1): agreement modifying a sales contract needs no consideration to be binding

Note:
good faith request test – i.e. observance of reasonable commercial standards of fair dealing in trade, to be valid must have legitimate commercial reason for modification, “objectively demonstrable reason.”

Mistake, Representation, and Nondisclosure

Mistake must be “basic”:  Rescission will not be granted unless the mistake goes to the very basis of the bargain; mere “materiality” is not enough.

Reference Cases:

Jackson v. Seymour (Mistake, Misrepresentation, and Nondisclosure) (Mistake Leading to Grossly Inadequate Consideration) Damsel in distress case – 1952 Virgina


Seymour, D, Jackson’s, P, brother, purchased her land for a comparatively small price.  It was later discovered that there was valuable timber on the land.  Rule: An agreement may be rescinded if the consideration paid by one of the parties is so grossly inadequate to the value that he receives as to suggest constructive fraud.  P has not demonstrated that D committed actual fraud.  However, the confidential relationship between the parties, the inadequacy of the price paid, P’s financial distress at the time of the sale, D, rejection of P’s offer to repurchase the land at the original sale price, and P’s habitual reliance upon D business advice, are all factors from which constructive fraud may be inferred.  Therefore, P is entitled to the relief requested by her complaint, and to such other relief as fairly restores each party to the status enjoyed prior to the sale of the land.


Note: a fiduciary relationship is one whose successful functioning requires a high degree of candor and reliability between the participants…The standard of disclosure and disinterestedness are not the same in all fiduciary relationships, and often the requirements are one sided in the sense that higher standards are imposed on the one participant than on the other – legal status.  Confidential relationship – the result of an unusual trust or confidence repose in fact.  Blood relationship or marriage would be the most common examples.

Sherwood v. Walker

P, banker (buyer), D, farmer, both parties believe “cow barren” at time of contract.  Cow was not barren.

Trial court: mistake did not void the sale, no difference if barren or not; App rev, contract is voidable if mutual mistake as to material fact and neither party at fault.  Court uses substance of thing bargained for ….quality or accident distinction; former no contract, later contract; question? Does mistake effect the substance of the whole consideration. Case, difference in price was key evidence of materiality.  Chen, question? Could either party have made themselves more knowledge and thereby  avoided the risk (conscious ignorance) also, mistake doctrine usually arises in quality of goods cases, very common to warranty cases, contact shifting risk; old common law…”let the buyer beware” – “caveat emptor”

Sherwood v. Walker (Mistake, Misrepresentation, and Nondisclosure) (“Basic” Mistake as to Subject Matter of K) 2RSC§152


Walker, D, sold a cow as barren to Sherwood, P, and refused to turn it over when he learned it was with calf.  Rule: When there is a mutual mistake going to the very substance of what is being sold, no contract exists.  While this is a very close case, what the parties thought was being sold/purchased was a barren cow which could only be used for meat.  In reality the cow was fertile and with calf.  Where the very substance of the bargain was based on a mutual mistake, equity may refuse enforcement of the contract.  Mere errors as to quantity or quality will not invalidate the contract no matter how material.  Here, the mistake went to what was really being purchased, a barren cow.  In such cases, where there was mutual mistake going to the very essence of what was being sold, no contract exists.  Dissent: no mutual mistake.  Sherwood believed the cow was fertile and it was.  Merely because he chose not to believe in Walker’s opinion but dealt with the cow on Walker’s basis does not mean there was a mutual mistake.  Both parties had equal knowledge and neither relied on the belief of the other.  A cow is a cow.  Merely because the parties have mistaken one of the qualities/capabilities of the animal is not grounds for denying enforcement of the contract.


With mistake, if the parties are mistaken about the quality of the thing, it is voidable, there is a difference between void and voidable.  When there is mutual mistake as to the essence of the contract the contract is then void.  Chen does not like this reasoning.  Hypo – you find a pretty rock and sell it to someone for a dollar.  Even if you did not know the value of the rock, you knew you did not know and you had the mechanism to find out so you are screwed.  This is called conscious ignorance, you know you don’t know, or that you have limited knowledge and you have the ability to become more knowledgeable – Barbara Stresisand.  


However if the buyer is a rock expert and you ask his opinion and he tells you it is worthless, then that might be fraud, but if you don’t ask is he is not obliged to tell you or apprise you of your ignorance.  


Rule: The Replevin (an action to recover possession of personal property that has been unlawfully taken from plaintiff) Remedy – UCC2-716(3)

The buyer has a right of replevin for goods identified to the contract if after reasonable effort he is unable to effect cover for such goods or the circumstances reasonably indicate that such effort will be unavailing.  


Rule: Effect of Misunderstanding, (2RSC(20))
(1) There is no manifestation of mutual assent if the parties attach materially different meaning to their manifestations and (a) neither, or (b) each party knows or has reason to know the meaning attached by the other.

(2) The manifestations of the parties operative in accordance with the meaning of one party if (a) that party dk any different meaning of other and the other knows meaning of the first, or (b) that party has no reason to know of different meaning of other and other has reason to know different meaning of first.

When Bilateral Mistake Makes a Contract Voidable, (2RSC(152))
(1) when a mistake of both parties at time of contract was made as to a basic assumption on which the contract was made has a material effect on the agreed exchange of performances, contract is voidable by the adversely affected party unless he bears the risk of the mistake under (154).

Note: rule only applies where both parties are mistaken as to some basic assumption.  Mistakes need not be identical, however, if mistaken as to different assumption, then 153 applies.  Party who wants void has burden of proof

When Unilateral Mistake makes a contract voidable, (2RSC(153))
Where a mistake of one party at the time of contract was made as to a basic assumption on which he made the contract has a material effect on agreed exchange that is adverse to him, contract is voidable by him if he does not bear the risk of mistake under (154), and (a) effect of mistake is such that enforcement would be unconscionable, or (b) other party had reason to know of the mistake or his fault caused it.  Note: party who commits the error bears the risk; shifts only when other party knew or should have known mistake being made.

***When a Party Bears the Risk of a Mistake (2RSC(154))
Generally a party bears the risk of mistake when…(a) the risk is allocated to him by agreement between parties, or (b) he is aware at time of contract (conscious ignorance) that he has only limited knowledge with respect to the facts to which mistake relates but treats limited knowledge as sufficient, or (c) risk allocated to him by the court because reasonable to do so (better risk bearer)

Note: Reference Cases – mistake

Raffles v. Wichellhaus, “Peerless”, Sherwood v. Walker

P, buyer, D, seller,; contract for sale of cotton certainty as to price, quantity, description; delivery? – two ships named Peerless, oct/dec – held D

(1) no contract (void) uncertainty, latent ambiguity (parole evidence?) – material misunderstanding as to basic assumption where neither part at fault (i.e. knew or had reason to know), no meeting of minds

Note: UCC 2-207 does not govern because no battle of forms.

Frustration of Purpose:  Where a bargained-for performance is still possible, but the purpose or value of K has been totally destroyed by some supervening event, such frustration of purpose will discharge the K.


Requisite Elements:

(1) There is some supervening act or event;

(2) The supervening act or event was not reasonably foreseeable at the time the K was entered into;

(3) The avowed purpose or object of the K was known & recognized by both parties at the time they contracted; and

(4) The supervening act or event totally or nearly destroyed the purpose or object of the K.

Krell v. Henry – pg. 667  (Unforeseeable Supervening Event)

Was this a case of impossibility? Contract was for rental of rooms…the contact could have gone forward, even though the procession would not happen on the days originally set for the condition.  Should he be able to rescind contract?

RULE:  Frustration of purpose will excuse performance of a K.  Where the purpose of the K is frustrated by an unforeseeable supervening event and the purpose was within the contemplation of both parties when the K was made, performance is excused.

If any remedy is available it is restitution.

Excuse by failure of presupposed conditions, UCC 2-615 – key issues: causation & foreseeability

Except as far a seller may have assumed a greater obligation and subject to 2-614…

(a) delay in delivery or non-delivery in whole or in part by a seller who complies with ss b&c is not in breach if performance has been made impracticable by the occurrence of a contingency the non-occurrence of which was a basic assumption on which the contract was made or by compliance in good faith with any applicable foreign or domestic governmental regulation or order whether or not it later process to be valid.

(b) The seller must notify buyer reasonably that there will be a delay or non-delivery.

Note: increased cost alone does not excuse performance unless the rise in cost is due to some unforeseen contingency which alters the essential nature of performance.  Neither is a rise or collapse in market in itself a justification, viewed as business risk.  However, a severe shortage of raw materials or supplies due to contingency such as war, embargo, local crop failure, etc. is within contemplation of 2-615 if unforeseeable.

W ill allow a contract to rescind where a risk occurs when the party did not have a realistic way of avoiding that risk

Mistake and Warranty:

Yong Cha Hong v. Marriott Corp.


The reasonable expectation test is used to determine the merchantability of food. UCC 2-314.  She ate chicken win she thought had a worm but it was really a Trachea or Aorta.  Is it reasonable to expect a trachea or aorta in a chicken wing?  Hell no!  Reversed for trial, immediately thereafter they settled.  

Bentley v. Slavik

Bentley bought a violin she thought was a top of the line piece worth $17,500.  The seller said it was an original and even provided her with a certificate of authenticity.  However who should the risk be allocated.  There was an express warranty which was not complied with so what is the remedy?  She wanted to rescind the contract.  Restitution, violin was valued at $2,000, so she was refunded $15,500 which meant essentially, she bought the violin.  


-common law – let the buyer beware- caveat emptor, this is the default rule

Express warranty shifts the mistake of loss from the buyer to the seller.  When you have an express description, it will often amount to a warranty.

Basically a warranty is a reallocation of the risk from the buyer to the seller, this is contrary to the basic common law rule of caveat emptor.  

Express Warranties, UCC 2-313

(1) express warranties by seller creates as follows (a) any affirmation of fact or promise from seller to buyer which relates to goods and because part of the basis of the bargain, creates a warranty that the goods will conform to affirmation or promise (b) any description made part of bargain…(c) any sample or model made part of…

(2) to create express warranty is not necessary for seller to use formal words, i.e. warranty or guarantee, or that he has an intention to make a warranty, but an affirmation merely of the value of the goods or a statement purporting to be merely a seller’s opinion or recommendation of the goods does not create a warranty.  Note: no particular reliance on such statements need be shown to become part of agreement

Implied Warranty of Merchantibility, UCC 2-314

(1) unless excluded or modified under 2-316, a warranty that the goods shall be merchantable is implied in their contract for sale with respect to goods of that kind.  Under this section the serving for value of food or drink to be consumed either on the premises or elsewhere is a sale.

a. Goods to be merchantable must be at least (a) pass without objection in the trade under contract des. (b) if fungible goods are of fair and average quantity within the des, and (c) fit for ordinary purpose for which the goods are used, and (d) run within the variations permitted by agreement and (e) are adequately contained, package and labeled (f) conform to affirmations of fact made on the container or label if any.

Implied Warranty of Fitness for Particular Purpose, UCC 2-315

Where seller at time of contracting has reason to know any particular purpose for which the goods are required and that the buyer is relying on seller’s skill or judgment to select or furnish suitable goods, there is unless excluded or modified under 2-316 an implied warranty goods will be fit for such purpose.

Exclusion or Modification of Warranties, UCC 2-316

(1) words or conduct relevant to creation of an express warranty and words or conduct tending to negate or limit warranty shall be construed wherever reasonable as consistent with each other (inoperative if unreasonable).

(2) Subject to subsection 3, to exclude or modify the “merchantability” or any part of it the language must mention merchantability and if in writing must be conspicuous and if “fitness” must be by writing and conspicuous. – This protects the Joe blow consumer – some jurisdictions hold that the disclaimer must be in a specific font.  
(3) Not withstanding subsection, (a) unless circumstances indicate otherwise, all implied warranties are excluded by expressions like “as is”, “with all faults”, etc, and (b) when buyer before entering contract has inspected as good as he desired or has refused to inspect, there is no implied warranty with regards to defects which inspection would have revealed, and (c) implied warranty can be excluded or modified by course of dealing or usage of trade. – this provision deal with transactions between merchants rather than between a consumer and a merchant

(4) Remedies for breach of warranty can be limited by liquidation of damages or contract modification of remedies

Cumulation and Conflict of Warranties, UCC 2-317

Warranties express or implied shall be construed as consistent with each other and as cumulative, but if reasonable, the intention of the parties shall determine which warranty is dominant.  To determine intent…(a) exact or technical specifications displace an inconsistent model or general description (b) a sample from an existing bulk displace inconsistent general description (c) express warranties displace inconsistent implied warranties unless “fitness”


Third Party Beneficiaries of Warranties, UCC 3-18
Alternative A: seller’s warranty extends to any natural person who is in the family or household of the buyer or who is agues in home if it is reasonable to expect that such person may use, consume, or be effected by the goods and who is injured in person by breach of warranty.  Seller no exclude or limit this section

Alternative B: seller’s warranty extends to any natural person who may reasonable be expected to use, consume, or be effected by the goods and who is injured in person by breach of warranty.  Seller no exclude or limit this section.

Alternative C: seller’s warranty extends to any person who may reasonably be expected to use, consume, or be effected by the foods and who is injured in person by breach of warranty.  Seller no exclude or limit this section with respect to the person of an individual to whom the warranty extends.

Justification for Non- performance 

Read – Taylor v. Caldwell – impossibility 
Krell v. Henry – frustration of purpose

Doctrine of unconscionability – UCC 2-203 – 2RSC - 208

Broemmer is not a UCC case it would be governed b y the 2RSC.

Broemmer v. Abortion Services of Phoenix  (Reasonable Expectations Approach)

(, a 21 year old woman with a high school education, went to ( with her mother to get an abortion.  ( was told to fill out forms that were not explained to her.  One of the forms was an agreement to arbitrate any dispute arising between the parties as a result of the services rendered.  During abortion procedure, ( punctured (’s uterus.  RULE:  A K of adhesion is not enforceable if it is outside the reasonable expectations of the adhering party.

Contract of adhesion – agreement in which the parties occupy substantially unequal bargaining positions, and the party in the inferior bargaining position is forced to “adhere” to the terms dictated by the other party.  The terms of the K are put to one party on a “take it or leave it” basis.

Former View:  held that each party to a K was charged with knowledge of all the K’s provisions.

Modern View:  a contracting party is bound only by those provisions that a prudent person, acting reasonably would have been aware of & would have understood to be part of the K.  It is unconscionable for the party who prepared the K not to call the other party’s attention to a term that the preparer knows or should know will otherwise come as an unfair surprise.

Example: any consumer sales transaction (i.e. buying a stereo, TV, etc.)
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Williams v. Walker – Thomas Furniture Co. – pg 692  (Unequal Bargaining Position)

Super collateral position – if she didn’t pay for the last item, they could take everything that she purchased.  RULE:  A seller’s K provision on repossession is unconscionable where there is inequality of bargaining positions.
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handout – Frostifresh Corporation v. Reynoso

Conscious ignorance

1-209 section 9 – regarding signature

Smith v. Price’s Creameries

Gianni Sport Ltd. v. Gantos Inc.

1st case – termination clause upheld

2nd case – termination clause was struck down.

Broemmer v. Abortion Services of Phoenix (Standardized Forms: Assent and “Public Policy”)


When Broemmer, P, filed a malpractice complaint against Abortion Services, D, argued that P had given up her right to a jury trial when she signed a standardized arbitration agreement prior to treatment.  Rule: an adhesion contract will be enforce unless it is unconscionable or beyond the reasonable expectations of the parties.  An adhesion contract is a standardized form offered on a “take it or leave it” basis which the consumer must accept without bargaining if she wants to obtain the desired product or service.  The arbitration agreement signed by P was an adhesion contract because it was prepared by D, presented to P as a condition of treatment on a “take it or leave it” basis, and its terms were nonnegotiable.  Whether or not it was also enforceable depends on whether it was beyond P’s reasonable expectations.  In this case, it was not reasonable to expect a H.S. graduate to arbitrate her medical malpractice claim, thus waiving her right to a jury trial, as a consequence of filling out forms given her highly emotional state and her inexperience in commercial matters.  Furthermore, it would be unreasonable to enforce the critical provision requiring that the arbitrator be a ob/gyn when it was not a negotiated term and D failed to explain it or call attention to it.  Because the arbitration agreement fell outside of P’s reasonable expectations and is, therefore, unenforceable, it is unnecessary to determine whether the contract is also unconscionable.  The court of appeal held that although the agreement to arbitrate was an adhesion contract, it was enforceable because it did not fall outside P’s reasonable expectations and was not unconscionable.  P appealed, this court reversed and remanded.


Smith v. Price’s Creameries (Unconscionable Inequality)  (Termination “for any reason” not unconscionable)


Price Creameries, D, terminated a distributorship contract with Smith, P, pursuant to a clause permitting termination for any cause.  Rule: Absent fraud or other defense to formation, a contract may provide for termination at the whim of any party.  A party who enters into a contract is presumed to know that to which he is agreeing.  No evidence exists here that there was any fraud or duress in the negotiations; P, an educated individual, cannot ask the court to relieve him of the effects of a bad deal.  Parties are free to choose the terms of a contract’s termination, and that is precisely what happened here.  Judgment for D affirmed.


A party does not have a duty to act in good faith in terminating a K that permits termination “for any reason.”

Gianni Sport Ltd. v. Gantos, Inc. (Unconscionable Inequality)  (Substantive Unreasonableness is Unconscionable)

Gantos, Inc., D, contracted to purchase certain women’s apparel form Gianni Sport, Ltd., P, reserving the right to cancel at any time.  Rule: a clause permitting a buyer to unilaterally cancel and order is invalid if unreasonable and the buyer is in a substantially superior bargaining position.  A provision in a contract will be void as unconscionable (rule of law whereby a court may excuse performance of a contract, or of a particular contract term, if it determines that such term(s) are unduly oppressive or unfair to one party to the contract) if the parties are of sufficiently disparate bargaining power and the term is substantially unreasonable.  A court will void such a clause only if it results in oppression and unfair surprise, not if it merely drives a hard bargain on the weaker party.  Here, D was much larger and more powerful than P.  The provision left P in the position of having to virtually give his produce away.  The trial court determined that this constituted oppression, and this court does not find that determination clearly erroneous.  Affirmed.

Discharge by supervening impracticability (2RSC(261))
Where after contract is made, a party’s performance is made impracticable without his fault by the occurrence of an event the non-occurrence of which was a basic assumption on which the contract was made, his duty to perform is discharged, unless language or circumstances indicate contrary.

Death or Incapacity of person necessary for performance, (2RSC(262))
If the existence of a particular person is necessary for the performance of a duty, death or incapacity making performance impracticable is an event the non-occurrence of which was a basic assumption on which the contract was made, his duty to perform is discharged, unless language or circumstances indicate contrary

Destruction, deterioration, fail to come into existence, (2RSC(263))
If the existence of a specific thing is necessary for the performance of a duty, is failure to come to exist, destruction, or deterioration as makes performance impracticable

Discharge by supervening frustration, (2RSC(265))

After the contract is made, a party’s principal purpose is substantially frustrated without his fault by an event the n-o was basic assumption contract was made, remaining duties discharged unless language or circumstances indicate contrary.  Note: not sufficient that transaction has become less profitable or even that a loss will result, must be so sever that not fairly regarded within risk assumed under contract.  Also, not sufficient that purpose or desired object of one party be frustrated, requires common purpose to be so.


Existing Impracticability or Frustration, (2RSC(266))
(1) where, at time of contract, a party’s performance under its impracticability without his fault because of a fact of which he has no reason to know and the n-o basic assumption of contract, no duty to render arises unless language or circumstances…

(2) where, at time of contract, a party’s principal purpose is substantially frustrated without his fault because of a fact of which he has no reason to know and the n-o basic assumption of contract, no duty to render arises unless language or circumstances…

Parole or Extrinsic Evidence, UCC 2-202

Terms with respect to which the confirmatory memoranda of the parties agree or otherwise set forth in a writing intended by parties as a final expression of their agreement with respect to such terms as are included therein may not be contradicted by evidence of nay prior agreement or of a contemporaneously oral agreement but may be explained or supplemented (a) by course of dealing or usage of trade or course of performance, and (b) by evidence of consistent additional terms unless the court finds the writing to have been intended also as a complete and exclusive statement of the terms of agreement.  “Intention is of no avail, unless stated at the time of the contract.”

Substituted Performance, UCC 2-614

(1) where without fault of either party the agreed berthing, loading, or unloading facilities fail or agreed type of carrier becomes unavailable or agreed manner of delivery becomes commercially impracticable but commercially reasonable substitute is availably, substitute must be tendered and accepted.

(2) If agreed means or manner of payment because domestic/foreign governmental regulation, the seller may withhold or stop delivery unless buyer provides a means or manner of payment which is commercially a substantial equivalent.  If delivery already taken payment by the means/manner provided discharges buyer’s obligation unless the regulation is discriminatory, oppressive, or predatory.

Note:
Unless offeror manifest contrary intent, offeree who learns of offer after part performance rendered may accept by completing requested performance.  (2RSC (51))  


Offer can be accepted only by person whom it invites to furnish the consideration.  (2RSC(52))


Offer can be accepted by performance only if the offer invites such an acceptance (2RSC(53))

Acceptance: Notice to Offeror Requirement

(1) unilateral: no notification required unless indicated in an offer, accepted by beginning performance (2RSC(54))

(2) bilateral: acceptance does have to be communicated to the offeror (or agent) 2RSC (56).

.Revocation by Offeror

Rule: revocation effective only upon receipt by offeree.  Note: revocation is ineffective if received by offeree after his acceptance is properly dispatched.  (2RSC(42)).

Generally: (1) under early common law, offe3r for unilateral contract accepted only by full performance.  Offer could be revoked anytime before complete performance.  (2) recent common law provides that once offeree begins performance, offer is irrevocable until offeree has reasonable opportunity to complete performnance.  (see option contract created by part performance or tender, i.e. construction bids. (2RSC(45)).

Note: UCC2-205 a merchant’s firm offer equivalent to option contract under common law except that there is no consideration required. 
Flow Chart

Additional Terms in Acceptance or Confirmation: UCC 2-207 v. Common Law View
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Both merchant’s and non-merchant’s different terms either cancel (k.o. rule) or offer terms apply (offeror is master) (Chen: if contract is oral, both send confirmation – K.O. rule; if offer and oral acceptance with written confirmation  - offeror’s terms.
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Conduct by both parties establishes contract



Terms included in contract are those which writing between parties agree

Three ways to form a contract under 2-207:

(1) Subsection1: definite and seasonal expression of acceptance (oral)

(2) Subsection 2: written confirmation (even if add or diff terms)

(3) Subsection 3: conduct by both parties

Note: if using subsection 2, contract already formed under subsection 1
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