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SUMMARY:
... The distinguishing peculiarity of this Medieval Law Merchant was ... its cosmopolitan character, based on a common origin and a faithful reflection of the customs of merchants. ... This growth of the online merchant is apparent in fields directly related to information technology, such as dispute resolution in cyberspace, notably in conflicts between trademark holders and alleged domain-name cyber-squatters. ... The article explores the dual assertions: that the spirit of the medieval Law Merchant is embodied today in renewed faith in mercantile autonomy, including dispute resolution, and the resistance to incursions by the nation state into the purportedly self-regulatory regime of borderless merchant trade. ... Chosen for their commercial expertise, arbitrators conduct arbitral hearings in an allegedly time- and cost-effective manner and in light of merchant practice and trade usage. ... Yet cyberspace has also simplified the process of online dispute resolution beyond the dreams of any medieval Law Merchant. ... In key respects, the influence of the nation state upon online dispute resolution is comparable to, yet different from, the influence of local rulers upon the medieval Law Merchant. ... However different the rules governing online decision making are from the rules of medieval Law Merchant codes, a cyberspace Law Merchant is increasingly embodied in international merchant practice. ...  

TEXT:
 [*265]  I Introduction

The distinguishing peculiarity of this Medieval Law Merchant was ... its cosmopolitan character, based on a common origin and a faithful reflection of the customs of merchants. 1

The Law Merchant, or lex mercatoria, was purportedly a system of law developed by medieval merchants to regulate commerce throughout the known world of Europe, North Africa, and Asia Minor. Medieval writers envisaged the Law Merchant, somewhat grandiosely, as part of a 'Law of Nations' that enshrined 'the most ancient customs concurring with the Law of Nations of all Countrys.' 2 However, those 'universal customs,'  [*266]  while truly ancient, were more peculiar to merchants than nations. Indeed, the nation state was non-existent during the early stages of the Law Merchant and only a fledgling development in late medieval times. Moreover, however autonomous medieval merchants may have been depicted as being, they were clearly subject to the influence of local forces, not least of all local kings, princes, and lords. 3

The guiding spirit imputed to the Law Merchant, however, lay in these tripartite notions: that merchant law ought to evolve from commercial practice; that merchants -- rather than local rulers -- were the best source of that practice; and that, in chronicling that practice, the Law Merchant spoke to the needs of merchants as a class. The primary aim of the Law Merchant was to construct law out of merchant practice and to render it both comprehensible and acceptable to those who were most impacted by it, merchants themselves.

Late twentieth-century methods of international dispute resolution, such as international commercial arbitration, have much in common with this version of the medieval Law Merchant. 4 The parties to international commercial disputes, like merchants in Law Merchant times, presumably choose to resort to international commercial arbitration, as distinct from a local court. They do so variously, but primarily, through their choice of arbitration, including selecting among arbitration institutions, arbitrators, and procedures.

Like dispute resolution under the medieval Law Merchant, international commercial arbitration, by its nature, is designed in part to reflect the customs, usages, and practices of the parties. It is administered at merchant centres to which the disputing parties submit. It is governed by procedures and rulings to which the parties agree. International commercial arbitrators, in turn, are chosen for their alleged reputation and skill in deciding commercial disputes, including their expertise in resolving discrete categories of commercial disputes, such as those involving intellectual property. 5

 [*267]  Despite these apparent virtues, the Law Merchant today is far from identical to its medieval predecessor and no more perfect. International commercial arbitration is ordinarily administered by selected principles of law, but also, to an extent, according to the 'good sense' of the arbitrator. This is not unlike its medieval precursor's applying ex aequo et bono. 6 However, even though arbitration is guided by merchant agreement, it can be tempered by choices of jurisdiction and law that govern the arbitrator and parties alike. 7 Merchant law, administered by expert arbitrators, can preserve merchant practices and trade usages, subject to prevailing public policy, including the policies of the nation state. 8 Like dispute resolution in medieval times, international commercial arbitration seeks to produce cost- and time-effective results. 9 However, arbitration procedures can also be expensive and dilatory. 10 International commercial  [*268]  arbitration may also adopt Law Merchant concepts, like 'just price' and ex aequo et bono, but these principles are ordinarily subject, on the one hand, to the choice of law adopted by the parties, and on the other, to the legal culture of the arbitrator(s). In effect, international commercial arbitration represents an uncertain mixture of locally directed rules that arbitrators must apply and free-standing, equitable principles that arbitrators apply at their discretion. 11

 [*269]  This article explores the relationship between the medieval Law Merchant and international dispute resolution, paying particular attention to dispute resolution in cyberspace. It contends that, in an era of information technology, we have moved from laws directed at itinerant merchants within a limited geographic sector to commercial laws directed at online merchants who transact within a virtual and seemingly borderless trade. The twenty-first-century Law Merchant is global and technologically driven. Yet it displays, quite imperfectly, a number of Law Merchant features. The global dimensions of this innovative Law Merchant are clearly evident in ever-growing markets for producer and consumer goods and services, the relative ease and low cost of entry into such markets, and the capacity of online merchants to engage within it, through the use of modern technology within a virtual world. This growth of the online merchant is apparent in fields directly related to information technology, such as dispute resolution in cyberspace, notably in conflicts between trademark holders and alleged domain-name cyber-squatters. 12 Hence, the online Law Merchant is often associated with a Lex Informatica, or Law of Information; and global trade is identified with computer-based access to global markets for the purpose of trading in goods and services. However, the principles of the medieval Law Merchant have no self-evident application today, if they ever did in medieval times; and the bridge between the medieval and twenty-first-century Law Merchants is tenuous at best, exemplified by differences as much as by similarities. 13

Part II of this article outlines the history of the medieval Law Merchant, including in relation to dispute resolution. Part III discusses the evolution of that Law Merchant into modern times. Part IV illustrates the development of an innovative Law Merchant in international cyberspace law, notably in relation to intellectual property and domain-name disputes. 14  [*270]  Part V evaluates the role of the nation state in developing a functional Law Merchant. The conclusion will evaluate whether the Law Merchant has in fact enjoyed a resurgence.

The article explores the dual assertions: that the spirit of the medieval Law Merchant is embodied today in renewed faith in mercantile autonomy, including dispute resolution, and the resistance to incursions by the nation state into the purportedly self-regulatory regime of borderless merchant trade. It reflects on the extent to which nation states facilitate, or direct, the resolution of international disputes. The article considers, too, the significance of international commercial institutions and regulatory agencies for the purportedly borderless nature of trade. 15 It questions whether the Law Merchant of today is international in reach and whether it is grounded in that which merchants do, as distinct from what nation states or international regulators direct merchants to do. Finally, the article examines the extent to which merchants truly choose transnational methods of dispute resolution, as distinct from rules of law that are imposed on them by state courts.

The conclusion reached, to some degree, offsets the scepticism about a wholly self-ordered Law Merchant that grounds the exercise. However self-ordering and self-directing the medieval Law Merchant might be, it does embody a discernible commitment to merchant self-regulation. That faith is reflected today in the means chosen by merchants to avoid and resolve disputes. Those mechanisms are embodied in their mercantile agreements, in the trade or industry associations to which they belong, and in the adoption of preferred methods of dispute resolution. Merchant parties may be poorly informed about mercantile practices in relation to dispute resolution, yet they continue to ascribe to them. The article concludes that, for the most part, they do so both legitimately and efficiently.

II The medieval Law Merchant

The medieval Law Merchant was allegedly administered, expeditiously and efficiently, by merchant courts, set up on trade routes and at trade  [*271]  centres in different parts of the then-known world. 16 The distinctive feature of the cosmopolitan, medieval Law Merchant was the asserted reliance by merchants on a legal system devised primarily by merchants themselves for the dispensation of justice in disputes among them. The means of such dispensation was by relying on merchant usage and custom for the development of both merchant law and procedures. Merchant laws and procedures, in turn, were administered ex aequo et bono, equally and fairly, as distinct from according to the law of the land.

Extensive claims have been made over the centuries for the medieval Law Merchant. In particular, the Law Merchant was envisaged as uniform in nature and universal in application. Gerard Malynes once wrote, 'I have Intitled the Book [on the Law Merchant] according to the Ancient name of Lex Mercatoria and not Ius Mercatorum; because it is a customary Law, approved by the Authority of all Kingdoms and Commonwealths, and not a Law established by the Soveraignty of any Prince.' 17

This claim is true, at least in part. It is clear that the existence of a Law Merchant was widely known and that it was resorted to by medieval merchants. 18 In addition, the customs and practices underlying the Law Merchant were 'ancient'; indeed, many well preceded medieval times. For example, an historical regime of merchant custom was reflected, as early as the third century BCE, in the Lex Rhodia or Rhodean Law. 19 Centuries later, the Lex Rhodia was to blossom into the Rhodean Sea Law that situated the Island of Rhodes at the forefront of maritime law practice. 20

However, the Law Merchant was not the product of a single community of merchants located at a single place. The Law Merchant found its roots in diffuse codes that evolved in different locations. Famous among these were the Rolls of Oleron, codified on the Island of Rhodes in the twelfth century CE, itself a source of modern admiralty law. 21 Law Merchant  [*272]  codes were produced in coastal towns across Italy 22 and Spain; notable among these were the marine customs of Barcelona, the Consulado de mar, chartered in 1347 CE. 23 Somewhat further afield, the merchants of the Baltic Sea produced Baltic codes, such as the Laws of Wisby. 24 These codes recorded not only the established practices of merchants but also their changing conceptions of commercial custom and usage.

Also attributed to the Law Merchant was the expectation that merchants would accord each other equal treatment and, in turn, be accorded equal treatment in law. As was remarked upon centuries later, the Law Merchant 'consisted of certain principles of equity and usages of trade which general convenience and a common sense of justice have established to regulate the dealings of merchants and mariners in all the commercial countries of the civilized world.' 25 This claim does not imply that local merchant fairs were wholly without local influence; only that there were 'certain principles of equity and usages of trade' which transcended that local influence.

There is certainly evidence that the medieval Law Merchant served, in part at least, as a uniform system of equity. For example, fearful that merchants might be subjected to usurious prices and interest rates, tribunals, staffed largely by merchant judges, adopted a variable 'just price' doctrine, requiring that prices of goods and services be equitable in nature. 26 These judges also sought equity in the delivery of legal services, by, for example, requiring that decisions be derived ex aequo et bono. 27 Likewise, the consuls at Barcelona required justice to be delivered secundum quod aequum crediderint ('according to what they believe is fair') 28 and the Council of Venice declared in 1287 that justice before  [*273]  merchant tribunals was to be derived secundum bonam conscientiam ('according to good conscience'). 29 The consuls at Aquila, in turn, were required to decide merchant disputes in light of 'the pure and simple truth as usage and equity of merchants demanded.' 30

Following this equitable tradition, merchant justice was also devised, administered, and delivered, often informally by merchant tribunals, in keeping with merchant demands for expeditious justice. For example, at Marseilles, merchant judges were specifically empowered to decide merchant disputes 'summarily, without regard to the subtleties of law.' 31 A similarly informal model of justice was apparent in the merchant laws enacted by the trading cities of Italy, notably, the Leges Genuenses (1403-1407), 32 the Calimalae of Florence (1302), 33 and the merchant laws of Pisa. 34 This informality was reaffirmed in the insistence that merchant justice was to be rendered expeditiously. For example, because merchant goods were often perishable and were required to be delivered speedily to distant markets, merchant tribunals in some port cities decided disputes between merchants 'from hour to hour.' 35 Similarly, given the fact that merchants often accompanied their goods across both land and sea, their disputes were to be resolved 'from tide to tide' (i.e., the interim between the arrival and departure of a sailing vessel). 36 Thus The Black Book of  [*274]  Admiralty states, 'The plees in tyme of feyre betwixe straunge and passant shuldene bene pleted from hour to hour ... and the plees yoven to the lawe marayne, that is to wite, for straunge marynerys passaunt and for hem that abydene not but her tyde shuldene been pleted from tyde to tyde.' 37 These developments underscored the belief that decisional processes needed to be fair and that merchant disputes needed to be resolved rapidly, with the least cost and, ultimately, by the most efficient means.

Interestingly, these developments were functional more than ideological. Medieval merchants needed speedy justice, without which their perishable goods would indeed perish, their ships would be stuck in port in low tide, and sales to their offshore or inland customers would be lost. Facilitating this pragmatic approach was the realistic approach adopted by many local princes and rulers. A hands-off approach towards the Law Merchant meant a sacrifice of physical control over merchant trade. However, it also provided local rulers with the tax revenues derived from trade in goods and services. The 'elimination of the obstructions to mercantile justice ... would provide a means of increasing royal revenues, since business would expand.' 38

Less procedural formality also meant the speedier dispensation of justice, particularly in resort to largely unencumbered methods of documentation and proof. For example, the medieval Law Merchant, realistically, originated the 'writing obligatory,' 39 by which creditors could transfer freely the debts owed to them. Unencumbered by formal documents under seal, the 'writing obligatory' displaced the need for more complex forms of proof. 40 For example, merchants were not required to execute  [*275]  notarially the transfer of debts, 41 or to draft complex powers of attorney, 42 or to prove the existence of a formal, bargained-for-exchange. 43

The law of agency was also somewhat informal. Engaged in a factual relationship with the principal, the agent required no formal authorization from the principal to deal with third parties. Evidence of an agency practice or relationship was sufficient. 44

Informality in legal matters extended further, to the designation of merchant tribunals, which were usually devised by the merchant community itself, while judges were chosen in light of their commercial background and practical knowledge. 45 Their reputations as judges often rested upon their perceived expertise in the merchant trade and their reputations for fair-mindedness. 46 And while merchant judges gradually evolved into a professional judiciary, such as the merchant consuls of the Guild Court, 47 their training and experience continued to develop through their familiarity with merchant practice. As will be discussed later, these characteristics of merchant judges serve -- and I argue, ought to serve -- as important measures in the appointment of international commercial arbitrators in the twenty-first century.

Given this emphasis upon the virtue of informality in deciding merchant disputes, early commentators noted that 'out of his own needs and his own views the merchant of the Middle Ages created the Law Merchant.' 48 Their assertion, appropriately, was that merchant justice is contingent upon merchant need and is not simply the dictating of that need superimposed by local forces. These assertions of need and satisfaction of need, not surprisingly, also constitute the rallying calls of international commercial arbitration. 49 They are also linked to the development of a modern lex informatica, in which information is conveyed  [*276]  comparatively freely, as it is alleged goods and services flowed freely during the medieval Law Merchant. 50

Certainly, the development of informal methods of proof, the commercial expertise of merchant judges, and the desire to resolve disputes expeditiously responded to merchant needs at some levels. However, it is debatable whether the Law Merchant was wholly uniform in nature, was spontaneous as a method of dispute resolution, or applied equally to all who sought to invoke it. 51 Undoubtedly, merchants using the medieval Law Merchant tried to avoid local influence and control wherever it suited them. For example, at the height of the Law Merchant, the merchants of Antwerp declined to submit to the Law of London, on grounds that it discriminated against them. 52 Similarly, the Law Merchant was also the means by which local communities of merchants protected local markets from foreign practice. For example, Mitchell noted that 'in the numerous lettres de foires that have recently been discovered at Ypres, the alien creditor has always to promise not to recover his debt by any other law than the law of Ypres.' 53 In holding merchants to local rather than non-local rules, the Law Merchant acquired a distinctly local flavour. This localization of the Law Merchant is mirrored in a concurrent debate today over the nationalization of the Law Merchant. At issue, then as now, is the extent to which nation states are justified in regulating trade in order to protect local interests, such as to gather revenue or protect local markets. These issues are not new; indeed, they were shared in medieval Law Merchant times as well. However, what is key here is not to try to replicate a purportedly illustrious medieval past. It is to arrive at functional governance rules in relation to global trade that also impacts on local, including nation-state, interests. 54

III The evolution of the Law Merchant

Whatever its precise identity, the Law Merchant declined as a cosmopolitan system of merchant justice towards the end of medieval times. This occurred, in part, with the adoption by early nation states of national commercial law codes and the modification of medieval merchant codes to reflect the interests of local merchants. It also meant the loss of autonomy of Law Merchant tribunals -- at courts of the fair and staple  [*277]  and merchant ports -- to state courts. 55 For example, the merchant guild at Barcelona obtained a royal charter for an independent consul in 1347. 56 In the first two centuries of its existence, the Consulado de mar established an admirable record of merchant-driven and -delivered decisions. Similarly, the unification of autonomous cities within states led to the subjugation of merchant guilds, such as in Barcelona, to dominant state interests. 57 The result was the displacement of Law Merchant codes, such as the Consulado de mar, in the nineteenth century and their replacement by the commercial codes of nation states. 58 However, this 'nationalization' of commercial law did not negate the practices of merchants or their trans-border trade. Some medieval Law Merchant institutions also continued to function, to varying degrees, at merchant guilds 59 and at courts of the fair 60 and staple. 61 Specialized 'staple courts' continued to resolve disputes involving leather, tin, land, and woolfells, 62 according to  [*278]  the usages and practices of merchants engaged in the staple. 63 Both merchant and state judges were also appointed for their merchant expertise, 64 forerunners of modern international commercial arbitrators. 65

Nation states also nationalized, rather than eradicated, the substance of the medieval Law Merchant. 66 National codes, notably in civil law jurisdictions, embodied Law Merchant precepts, 67 including reliance on trade usage. 68 Nation states co-opted international trade practice into domestic commercial practice. They preserved the great fairs of St. Ives 69 and Champagne. 70 They developed state codes that embodied Law Merchant principles. For example, the Ordonnance sur le commerce, devised by Colbert for France in 1673, 71 required that 'agreements entered into  [*279]  in bona fidei' be legally enforceable. 72 Similar developments were incorporated later into German commercial codes, such as the Algemeine Deutsche Handelsgesetzbuch in 1861, 73 and the Handelsgesetzbuch, or 'Commercial Code' of 1897. 74 Longstanding Law Merchant precepts, such as low-cost and speedy hearings, were reflected in expedited judicial proceedings before local courts and fast-track 'arbitration' in key city ports and trading centres. Law Merchant rules were preserved to govern the formation, performance, and termination of contracts, not limited to 'good faith' in contracting. 75 In effect, nation states reconstituted the Law Merchant in their image, which in some measure, reflected self-interest, not a desire to romanticize a medieval past. 76

The Law Merchant fared less well in England than in continental Europe, for pragmatic reasons. England had adopted neither the Romanist system of law nor the great commercial codes of continental Europe. 77 Post-medieval English judges also were reluctant to enshrine commercial practice in English Law. 78 Adopting a formulatory system of writs and precedents, English courts endorsed merchant customs only if they were  [*280]  'certain' in nature, 'consistent with law,' and 'in existence since time immemorial.' 79 English judges also required that merchant custom be proven 'to the satisfaction of twelve reasonable and ignorant jurors.' 80

But even these constraints imposed upon Law Merchant precepts in England were not steadfast. As early as 1608, Chief Justice Coke asserted that 'the Law Merchant is part of the law of this realm.' 81 Law Merchant practices were also apparent in the rules of evidence and procedure applied by courts of law. For example, English judges sometimes allowed merchants to plead secundum usum et consuetudinem mercatorum ('according to the use and custom of merchants'). 82 This tradition continued even more forcefully from 1786 onwards, under the influence of Lord Mansfield, who 'may truly be said to be the founder of the Commercial Law of this country.' 83 Equally functional in intent, Law Merchant precepts entered English law, with laws of equity and admiralty, as deliberate counterbalances to the rigidity of legal formalism. 84 The result was far from a seamless web of uniform laws and procedures but rather a  [*281]  multi-tiered system of justice that was somewhat longer than the proverbial Chancellor's foot. While courts of chancery preserved equity in the face of rigid common law rules, admiralty courts kept the Law Merchant alive in maritime affairs. Adventurous common law courts, in turn, loosened the rigours of proof associated with merchant custom. 85

The nationalization of the Law Merchant, understandably, also occurred in the United States, but there too the Law Merchant embroidered the local fabric, as much as local courts resisted it. So motivated, the nineteenth-century justice, Joseph Story, ruled that the true construction of commercial law was found 'not in the decision of the local tribunals, but in the general principles and doctrines of commercial jurisprudence,' clearly grounded in the traditions of the Law Merchant. 86 With a directness akin to Justice Story's enunciation of this 'general principle,' Justice Brandeis overruled the case in Eric R Co v. Tompkins. 87

Law Merchant precepts have also been reaffirmed in a vibrant, international mercantile law. Like the medieval Law Merchant, a twenty-first-century Law Merchant is evolving that is cosmopolitan in nature and transcends the parochial interests of nation states. 88 Its driving ideology is pragmatism: commercial law is grounded in commercial practice directed at market efficiency and privacy. Market efficiency, in turn, ought to ensure that merchant practice is free from inefficient government intrusion. In line with this, mercantile disputes ought to be resolved functionally and privately in light of commercial practice, not of state impositions on that practice. 89

 [*282]  Functional methods of dispute resolution have also evolved with this evolving Law Merchant. 90 One such functional method is international commercial arbitration. 91 Arbitrators are appointed by the parties to apply the parties' choice of law. Chosen for their commercial expertise, arbitrators conduct arbitral hearings in an allegedly time- and cost-effective manner and in light of merchant practice and trade usage. As in medieval times, commercial arbitration centres have developed at merchant centres, not unlike courts of the fair, and have applied arbitration laws and procedures to suit merchant clientele, not unlike the actions of medieval courts of the fair. 92

In some measure, international commercial arbitration is surrounded by a ius commune, a law common to merchants, again not unlike the medieval Law Merchant. This ius commune is evident in the codification of mercantile arbitration rules both within bi- and multilateral conventions, as well as in the rules of international commercial arbitration associations. 93 That ius commune also includes, to varying degrees, a common substantive law, based on trade usage. 94 To some extent, this ius commune has created a mystique around international commercial arbitration, as a rough equivalent to a Law Merchant court. In some measure, the Law Merchant also has been glorified in a whole new ius commune, an idealized cyberspace Law Merchant, in which cyberspace judges and expert panellists make virtual decisions between conflicting parties. 95

This evolving Law Merchant certainly is dynamic in nature and expansive in operation. For example, it encompasses a huge body of international  [*283]  commercial laws -- economic law, tax and finance regulation, commercial arbitration, trade law, private international commercial law, carriage, maritime and transport law, intellectual property law, electronic commerce and encryption law, commercial treaties, environmental law, life-sciences and bio-sciences law, criminal law, human rights law, Islamic law, and comparative commercial law. 96

So too, the international 'merchant' is a diffuse, not a homogeneous, actor. A 'merchant' varies from a multinational corporation to a domain-name holder engaged in virtual trade online. 97 Equally true, 'merchant' usages are dynamic and evolving in nature. They also transcend the narrow rules of proof governing the customs of post-medieval England. 98 This functionalism is the order of the day; and maximizing on the functional practices and usages of merchants is a part of that order. 99

In summary, the nation state has somewhat fragmented the medieval Law Merchant, but it has far from destroyed it. Such fragmentation does not conflict with the evolving heritage of the Law Merchant. Indeed, long before the nation state was even contemplated, local princes and elite merchant classes tailored the medieval Law Merchant to satisfy their particular needs. Long after the development of international commercial arbitration, local interests will trump international law and practice. 100 What we are experiencing now is the re-emergence of Law Merchant precepts as a pragmatic response to a rapidly emerging, twenty-first-century Law Merchant. That pragmatism gives rise to variant conceptions of Law Merchant practice, not a consistent conceptual fabric. One notable variant is the evolving cyberspace Law Merchant.

 [*284]  IV The cyberspace Law Merchant

As a technological fact, the twenty-first-century virtual court offers distinctly cost- and time-effective methods of dispute resolution. 101 Illustrative of this is the 'cyberspace Law Merchant.' 102 Here, parties can resolve online merchant disputes in a virtual court. 103 Just as medieval merchants sought resolution of disputes before they could 'wipe the dust' off their feet, virtual courts, in a very different context, seek comparable efficiencies. 104 At a functional level, in a manner comparable to that of medieval merchant courts seeking to deliver justice according to the needs of merchant parties, so do online panels work to redress the complaints of parties in virtual space. 105 The result today of a new cyberspace Law Merchant is a plethora of online dispute resolution services, devoted to the expeditious and speedy resolution of online disputes. 106

 [*285]  Most common among virtual courts is the domain-name disputes resolution process. Domain-name proceedings have distinctive features. They are conducted in cyberspace. 107 Documents are filed and examined online. Arguments are made online; and decisions are published online. For example, the policies and procedures governing hearings of the Internet Corporation for Assigned Names and Numbers (ICANN) are published online. 108 These policies, alongside the rules governing  [*286]  domain-name disputes of ICANN service providers, like the World Intellectual Property Association (WIPO), 109 provide mandatory administrative proceedings for the appointment, functioning, and decisions of cyberspace panels. 110 The ICANN policy also provides three substantive rules governing conflicts over domain names, specifically between trademark and domain-name holders. 111 The complainant trademark holder will succeed if it can establish (1) that the disputed domain name is 'identical or confusingly similar to' a trademark or service mark in which the complainant has rights; (2) that the respondent has no rights to or legitimate interests in the domain name; and (3) that the respondent's domain name was registered and used in bad faith. 112 Illustrating these three substantive rules: the complainant alleges that the respondent is acting illegally and in bad faith by using a domain name 'confusingly similar' to the complainant's trademark and by trying to 'force' the trademark holder to buy the domain name at a handsome profit -- for example, by threatening to sell it by online auction. Alternatively, the  [*287]  complainant accuses the domain-name holder of using a name confusingly similar to the trademark in order to induce Internet users into accessing a site that competes with the trademark's service, or that provides a different service, such as sex or gambling, or for the purpose of fraud or counterfeiting. 113

The cyberspace panel's decision, with reasons, is published at the home sites of administering service providers, such as the WIPO. It is also provided to the parties in electronic form by e-mail and in hardcopy. Consistent with Law Merchant principles, these domain-name decisions are seldom challenged before traditional courts of law, but when they are, they are ordinarily upheld. 114 However, the extent to which UDRP decisions are authoritative remains to be seen. Whether those decisions, if challenged, would be upheld before a court of law is also uncertain. 115 They remain authoritative for now because domain-name registrars control the cyberspace infrastructure and can therefore exclude online merchants from participating. This is different from the medieval merchant courts, which often could not, in a comparable manner, exclude merchants from the fairs with which they were associated.

The ICANN and WIPO policies, principles, and rules include precepts attributed to the Law Merchant. 116 The ICANN and its main service provider, the WIPO, seek to promote a cosmopolitan and uniform system of rules that transcends local rules and nation states. Domain-name  [*288]  decisions published online, in turn, give rise to authoritative opinions by expert panellists -- indeed, to the early stages of an intellectual property opinio juris. Reasoned decisions are dispatched expeditiously to the parties. However, they are readily accessible to the public generally, not only to trademark and domain-name users, a practice neither imagined nor desired in medieval times.

The global spread of domain-name jurisprudence is almost without precedent. The number of domain-name cases has grown by leaps and bounds, along with the amount of literature. Equally robust are changing domain-names and trademark usages, with the jurisprudence evolving over time, place, and space to accommodate those usages. The result is the delivery of an adaptable body of cyberspace literature to the fastest growing body of merchants that history has ever known -- the online merchants who habituate the Internet. 117 Many of the characteristics of the medieval Law Merchant are apparent in domain-name jurisprudence. In particular, domain-name disputes are resolved efficiently and at a comparatively low cost. 118 Cyberspace decisions are ordinarily made within a month of the filing of the complaint. As of 1 December 2002, the fee for a three-party, domain-name panel under the WIPO, involving a dispute about five or more domain names, was US$ 4 000 per party. 119 Domain-name disputes can often be resolved before a virtual panel, with out being subject to a complex choice among jurisdiction and law  [*289]  issues. 120 Published domain-name decisions can also be readily incorporated into an evolving subset of intellectual property law, 121 which, in turn, can be incorporated into state law. 122

The domain-name dispute resolution process also reflects Law Merchant precepts. The domain-name panel has a comparatively functional responsibility, not unlike the duty of the Law Merchant judge. It must determine whether the use of the domain name is illegal, in bad faith, and at the expense of the trademark holder. 123 This resembles both rule-based decision making and, to a lesser degree, justice ex aequo to bono. 124

The cyberspace panel typifies a twenty-first-century Law Merchant that resembles its Medieval precursor. 125 However, despite these similarities, this online Law Merchant has its own distinctive features. For example, while the respondent domain-name holder is ordinarily a merchant, the cyberspace judge is ordinarily an intellectual property specialist, engaged in a field and process of decision making unknown in medieval times. 126  [*290]  The law governing domain-name disputes comprises rule-based instruments of regulation, embodied in the ICANN and WIPO rules, as distinct from codes of commercial practice, as embodied in such medieval codes as the Laws of Oleron and Wisby. 127

Domain-name disputes are decided in accordance with three-pronged rules, as distinct from open-textured merchant practice. However, ICANN's UDRP is largely content-free, in terms of trademark/passing off law to be applied, and is, therefore, largely open-textured, as well. Also, unlike the variable remedies reached by medieval Law Merchant judges, domain-name panels reach all-or-nothing conclusions. Either the domain rights of the respondent are upheld; or, the panel holds that they violate the complainant's trademark. If the latter, the domain name is transferred to the complainant. This all-or-nothing decision-making process is markedly different from the comparatively open-textured responsibility of a medieval judge to determine what constituted a 'just price,' along a variable spectrum of outcomes. Further, unlike under the medieval Law Merchant, enforcement of a panel decision, in the main, takes place in cyberspace, not at one or another market or merchant fair.

The medieval and cyberspace contexts are also quite different. Cyberspace is far more technologically complex than medieval space. Resolution of trademark and domain-name disputes depends on complex technologies not known in medieval times. Yet cyberspace has also simplified the process of online dispute resolution beyond the dreams of any medieval Law Merchant.

The governance role in cyberspace disputes has some similarities to that in medieval Law Merchant disputes. Local lords certainly had a significant impact on both the inception and application of the medieval Law Merchant. Nation states today also play a significant role in relation to the ICANN, in initiating it and advising about it. 128 But, again, the incipient functions are quite different and ought not to be conceived of as the same. The cyberspace Law Merchant is restricted to a virtual world, quite different from the diffuse markets habituated by medieval merchants. Cyberspace law is oriented to the specific practice of cybersquatting, as distinct from the diverse practices of medieval merchants. Cyberspace law is also a function of international regulation more than of the merchant self-regulation that typified the medieval Law Merchant.

 [*291]  At best, therefore, the institutional trappings of the cyberspace Law Merchant resemble, but do not replicate, their medieval precursors. Both the medieval and the cyberspace Law Merchants embrace cosmopolitan regimes of law that are oriented to merchant practice. Both ground mercantile law in mercantile practice. Both recognize, yet transcend, local systems of law. Yet the parties to cyberspace disputes and the practices of virtual courts diverge from medieval Law Merchant parties and practices. Only one party to a domain-name dispute, the complainant, is truly comparable to a party under the medieval Law Merchant. The business practices of parties to domain-name disputes also differ from the practices of medieval merchants. Typically, the trademark holder engages in a significant global or regional business enterprise. The online merchant whose domain name is the subject of dispute ordinarily incurs few trade-entry or usage charges, beyond ISP charges and the marginal costs associated with purchasing and hosting a domain name. 129

In key respects, the influence of the nation state upon online dispute resolution is comparable to, yet different from, the influence of local rulers upon the medieval Law Merchant. State policies inevitably influence the policies, principles, and rules governing domain-name disputes, not unlike the influence of local lords over medieval merchant practice. The US military originated the Internet, and with other states, significantly influenced the initiation of the ICANN rules. 130 But the manner of such influence over cyberspace dispute resolution is quite different from that exercised through the medieval Law Merchant. While nation states adapt, to varying degrees, principles that are consistent with the ICANN rules, their courts do not invariably concur with panels of experts applying the ICANN rules. 131 Similarly, international panels do not inevitably interpret the principles and rules governing intellectual property consistently; and international panels are challenged for unduly deciding domain-name disputes in favour of trademark holders. 132

 [*292]  None of this is to suggest that international, cyberspace law in domain names is infirm because it is different from or somehow inferior to its medieval precursor. Decisions under the ICANN and similar policies are easy to enforce, since the registrar is bound to implement decisions requiring changes in the registration of domain names. Domain-name disputes can also be submitted to domestic courts. For example, the ICANN policy provides expressly that domain-name disputes can be submitted to domestic courts instead of to domain-name panels. 133 State courts, in turn, are subject to state laws that may diverge from international laws and practices governing domain names. 134 Such is the reality of our times.

Finally, both the medieval and the cyberspace Law Merchant face comparable issues of enforceability but resolve them differently. Awards rendered online are sometimes difficult to enforce, on account of a lack of personal jurisdiction and the reluctance of some state courts to enforce cyberspace awards, or both. 135 However, enforceability can be effectively achieved by removing a name from the DNS. It is unlikely that medieval courts ever had available such effective methods of enforceability. Medieval Law Merchant faced enforcement difficulties when one or  [*293]  both merchants were not physically present at the hearing, or the disputed goods were elsewhere. The problems of enforcement are similar, but the manner in which nation states and their courts react to them today diverges from that of an earlier time.

Debate over the limits of a cyberspace Law Merchant raises the spectre of disparate interests, including, but not limited to, the merchant and the nation state. At issue is the need to recognize interests in free trade, while reflecting on the abuse of the Internet by unscrupulous users, on consumer fraud, and on fraud on consumers, among other concerns. 136 Central to that debate is an interest in promoting commercial transactions in cyberspace and a concern that doing so may 'interfere' with the free flow, use, and application of technology in trade in goods and services. 137 Typifying the debate is concern over the extent to which innovations in information technology, such as in biomedical fields, are hampered by vested intellectual property rights. 138 Central to resolving this debate are complex issues concerning privacy, 139 including from surveillance by nation states. 140 Balancing these differences involves determining the nature and limits of mercantile free choice generally. Those who engage in this balancing process have a difficult task. In theory, the balance can be resolved uniformly, according to rules established by an international merchant law. In practice, it is only through the adoption and endorsement of intellectual property rules by nation states that the regulation of domain-name disputes can be perfected in the longer term. In current practice, merchant, state, and international regulators engage in the balancing process differently, according to their disparate interests. Reconciling differences among the interest groups is key to enhancing Law Merchant principles in our modern era.

 [*294]  V Pragmatism and the state

Pragmatism, as a concept, was unknown in medieval times: however, some variant of it very likely impacted on the evolution of the medieval Law Merchant. It is apparent today that pragmatism is key to any rejuvenation of the Law Merchant, and more importantly, to the form that Law Merchant will take. As a practice, pragmatism involves weighing risks and balancing needs against interests. It arises at various levels in the practices of the international community, including cosmopolitan merchants. Pragmatism among nation states is also key to the development of an innovative system of online dispute resolution because it is through state support for, and acquiescence in, a cyberspace Law Merchant that a functional system of Law Merchant precepts can evolve in fact.

Illustrating this pragmatism, nation states need to determine, to their satisfaction, whether they feel justified in relying to a greater or lesser extent on online merchants' regulating their differences in their virtual world. Engaging in this weighing process, states must evaluate the extent to which they accept the functionality of private relationships. Consider, for example, the extent to which nation states are willing to accept the viability of teenagers' exchanging goods online, such as Xbox software. 141 To what extent do state courts believe that teenage 'merchants' buy and sell Xbox games on the basis of mutual trust, by trustworthy and reliable means? To what extent do they trust online sites to impose their own remedial restraints, such as by publishing 'good' and 'bad' merchant traders online? 142 These pragmatic questions are not peculiar to online trading. They are evident more pervasively under Article 1 of the American Uniform Commercial Code (U.C.C.), which accords importance to 'good faith' among merchants 143 and values their 'courses of dealings' and 'usages of trade' in construing their commercial agreements. 144 How ever, it is precisely in determining the nature of such 'good faith' and the  [*295]  parameters of efficacious 'courses of dealing' and 'usages of trade' that states, and their courts, determine the limits of a new Law Merchant. 145 It is here that they reckon with a generation of youthful merchants engaged in online trade and decide to what extent they ought to revitalize a Law Merchant that functions online. 146

There are key factors affecting some of these decisions: for example, the Internet is open to abuse -- witness the abundance and accessibility of child pornography on the Internet. The number of people who own the necessary equipment to download information from pornographic Web sites increases every day. The ease of use and distribution of such material over the Internet is the key to its abundance. Yet because of its illicit nature, it is difficult to obtain figures on the prevalence of online child pornography. 147 Self-regulation can be effective: for example, popular filter programs can help parents to prevent their children from viewing offensive material. 148 Even more effective is regulation using 'upstream filters,' where the 'self' regulates some aspect of the Internet infrastructure. 149 However, this does not avoid the interest of some adults in continually screening and controlling pornographic images. Nor are such 'self-help' measures infallible against those who creatively devise online methods of circumventing self-regulation. 150 Finally, it should be remembered that Internet users are no more self-contained than other members of society and thus may not always be the right people to regulate their own activity. 151

Pragmatism is key to the decisions of online regulators over the extent to which they are willing to defer to Law Merchant practices, including doubtful ones. For example, pragmatic considerations ground the readiness of nation states to sacrifice sovereignty to cosmopolitan or external  [*296]  agencies in providing and regulating online services. 152 It influences the manner in which they weigh the cost of free trade against the benefit of a self-regulated trade in domain names. 153 It impacts on their readiness to affirm merchant autonomy, such as on grounds of freedom of expression in cyberspace. 154

A parallel pragmatism also underscores the extent to which nation states support public or private systems of merchant justice. For example, to what extent do states hold that the law governing cyberspace auctions ought to reside in the rules of eBay, 155 or online payments ought to be governed by the rules of PayPal. 156 The measure of regulation is less the omnipresence of state law than the recognition that nation states feel comfortable when regulatory autonomy resides in established online service providers.

No doubt, there are distinctly self-interested reasons for nation states to support a seemingly self-regulating Law Merchant regime. States may surrender jurisdiction to the free choice of merchant parties because the perceived costs of dispensing justice before domestic courts are comparably greater than the costs of relying on extra-jurisdictional merchant courts. States may also decline to surrender that sovereignty, because they fear that their cost-benefit analysis may be tenuous, may be wrong, or may prove wrong over time.

No doubt, too, there are also ideological reasons for nation states to support Law Merchant precepts. State governments may subscribe to a libertarian value system, a spontaneous ordering imputed to the free choices of merchants. 157 States may also fear unchecked civil disobedi  [*297]  ence, or economic disaster -- or both -- if they fail to support merchant autonomy. 158

However, it is unlikely that nation states will surrender all their autonomy to a system of dispute resolution that conflicts with state interests in tax revenue, or preferential state interests, such as in local industry. Now, as in medieval times, regulation, whatever its source, responds to changing public and private interests.

Regulatory choices over merchant practice are as pragmatic as they are ideological. They are also not peculiar to the Law Merchant. They reflect an unavoidable tension that arises in weighing potentially conflicting interests and needs against one another. Just as some medieval princes doubted the reliability of merchant courts, nation states today may do so too. A tension is inevitable between support for regulation of merchant practices by international institutions and disdain for it. This tension is well recognized in international conventions. States recognize and enforce international arbitral practice in state law by adopting the United Nations Convention on the Recognition and Enforcement of Foreign Arbitral Awards. Yet nation states reserve the right, through that very adoption, to constrain international commercial arbitration on local public-policy grounds. 159

Nor are these pragmatic choices governing regulation peculiar to nation states or their courts. International commercial arbitrators make functional choices in determining the nature and viability of merchant usage and practice. They undoubtedly are influenced by practical considerations, including policy choices. They are also inevitably ideological, at some level. No Law Merchant can be so self-sustaining, so uniform, or so cosmopolitan in nature that it negates or disregards this mix of ideological and practical considerations. Nor should we expect otherwise. 160

What can be inferred is that nation states and international merchants share a commitment to growing trade relations, in the interests of revenue and profit. The medieval Law Merchant was notably able to deliver  [*298]  these results, until the evolving nation state diluted the result. The modern state stands at the door of a virtual Law Merchant: the extent to which it will open or close that door is, significantly, for nation states to determine.

Less easy to determine is the extent to which nation states are willing to surrender their sovereignty to accomplish their revenue-enhancing goals. Some states tolerate Law Merchant methods of dispute resolution, not simply because merchant practice embodies the agreements of merchants, business practice, and trade usage and custom, but because those methods are employed in accordance with law. 161 Some states thwart efforts to unify international trade law, including international commercial arbitration, because of a desire to dominate trade practice, or conversely, through a fear that other nation states might do so. This difference among states, however, transcends their formal status as either liberal democracies or planned economies. 162 Indeed, it is quite apparent that nation states of fundamentally different ideological stripes support global free-market practices, albeit in different contexts. Some free-market states have demonstrated a commitment to Law Merchant precepts in public international law, such as by subscribing to arbitration under Chapter 20 of the North American Free Trade Agreement (NAFTA). 163 However, nation states adhering to planned economies have also sought membership in purportedly free-trading organizations like the World Trade Organization (WTO). 164 What is apparent is that nation states may subscribe to a public conception of the Law Merchant, grounded in free trade among nation states, while adopting a different stance in relation to the free flow of goods and services in the private sector, including in dispute resolution among merchants. 165

What is also apparent is that a one-dimensional Law Merchant is meaningless. A self-sustaining merchant regime may undermine not only state interests but also the interests of mercantilism itself. The term 'Law Merchant' does not have a self-explanatory meaning that satisfies all  [*299]  audiences. Arbitral proceedings, however private, may be contrary, not only to state policy, but to international public policy, as well. Arbitral proceedings may be unduly unwieldy, unreliable, and unpredictable. 166 Institutional regulation of merchant disputes may lack uniformity, confidentiality, or expeditiousness. States may raise ideological objections to a self-regulating international Law Merchant. They may view it as a threat to labour, health, the environment, or state public policy. They may view it as a temporary good or a means towards another public good. Whatever they envisage, resurrecting a Law Merchant needs to have meaning beyond romantic abstractions or generalizations about the common good that are imputed to a medieval past.

VI Conclusion

A case can certainly be made for resurrecting a private Law Merchant in an era marked by libertarian support for free trade. 167 A private Law Merchant is justified, philosophically, as a model of 'spontaneous ordering.' 168 Merchants, at some level, may well generate mercantile law spontaneously, by the very act of practising their trades. Untrammelled by external regulation, the private law of their transaction and trade environment may govern their relationships. The economic efficiency of merchant self-regulation may also translate into maximized profits and minimized costs. Its practical success may help to avoid or reduce conflict. States might also be happy to divest themselves of regulatory  [*300]  authority in the interests of utility: what is good for the merchant parties may also be good for the nation state as a whole. 169

The spirit of this new Law Merchant is reflected in these dual aspirations: maximizing merchant autonomy 170 and avoiding intrusion by nation states, including by state courts. 171 The disdain for state regulation is ascribed to the binding force that self-regulating merchants attribute to their agreements. 172 It is reflected in an earnestly held faith in the freedom of merchants to engage in global trade. It is embodied, in the twenty-first century, in a technology-driven trade and in hostility towards states that purport to regulate speech and association, such as through the surveillance of data. 173 As a result, the politics of privacy, notably in the United States, accentuate the desire for private trade, untrammelled by state regulation. 174 International conventions have affirmed, in part,  [*301]  the accession of nation states to the autonomy of merchants engaged in global trade. 175

What remains of Law Merchant precepts today is a qualified faith in self-regulation by merchants and a reluctance to surrender the efficiencies of merchant practice to state confinement. This faith is both ideological -- in a shared commitment to free trade -- and pragmatic in that it assumes that a private system of dispute resolution is more efficient, fairer, and more easily administered than one devised by nation states. Consistent with these assertions, merchant parties choose expert tribunals, not always international commercial arbitrators, 176 to resolve their mercantile disputes. Expert merchant tribunals administer dispute-resolution proceedings more expeditiously and less formally than state courts. 177 Expert decision makers reach decisions functionally in the interests of market-based efficiency.

However the revitalization of Law Merchant values today is not without its inconsistencies. Some basic tenets of a private Law Merchant are inconsistently preserved. International commercial arbitration is private  [*302]  and ordinarily confidential, in accordance with Law Merchant precepts. Cyberspace panel decisions, notably in relation to domain-name disputes, are distinctly public, with names of panellists and decisions published online. 178 In this sense, the virtue of instant publication for the effectiveness of UDRP decisions is contrary to Law Merchant values.

However earnestly some might paint a picture of the Law Merchant as self-disciplined and -disciplining, others will inevitably paint it as a source of economic, political, and social abuse. The accusation that international dispute resolution modelled on the Law Merchant can be partial, expensive, and contrary to state or public policy has some legitimacy. 179 Support for a renewal of Law Merchant methods of dispute resolution also varies over time, place, and space. The nature and function of a revitalized Law Merchant is also sometimes controversial and likely will continue to be so. 180 Even when Law Merchant institutions, such as international commercial arbitration, are endorsed, that endorsement often is at the expense of basic Law Merchant values. Commercial arbitration, on- or off-line, can be time-consuming. Parties to arbitration are not assured of an expeditious process of dispute resolution; nor are international commercial arbitrators inevitably expert in fact. 181

Despite these obstacles, Law Merchant precepts have displayed a remarkable resilience. However formidable the difference between today's Law Merchant, rooted in free trade, and its medieval ancestor, there are distinct similarities between the two. Law Merchant institutions have evolved according to the perceived needs of the times, not as the embodiment of an unchanging condition. The practices of cosmopolitan merchants never were, nor likely will be, perfectly competitive in nature. International commercial arbitration does not transcend the law of the land but reflects and embodies it. Modern law Merchant judges -- international commercial arbitrators -- are not minions of a corporate elite, protecting the interests of one party over another: they are commercial experts appointed by both parties to resolve disputes in accordance with a law chosen by the parties themselves.

 [*303]  The twenty-first century cyberspace Law Merchant heralds a pragmatic vision of merchant regulation. Online dispute resolution panels serve as modern courts of staple. Merchants are regulated by virtual decisions delivered online by expert decision makers. However different the rules governing online decision making are from the rules of medieval Law Merchant codes, a cyberspace Law Merchant is increasingly embodied in international merchant practice.

The cyberspace Law Merchant is also capable of adapting to suit changing technological needs. Online rules for dispute resolution, whether mirrored in the rules of eBay or of priceline.com, serve as models of merchant practice and also as means of regulating merchant-to-consumer transactions. Indeed, if the medieval Law Merchant teaches anything, it is that the sufficiency of Law Merchant institutions is grounded in functional rules that are designed to effectuate them. If the history of the medieval Law Merchant affirms anything, it is not that arbitral justice ought to be rendered ex aequo et bono, as distinct from according to law; it is that merchant law practices and rules governing those practices are functionally, not only formally, linked.

Disparities that evolve over time in regard to the nature and function of a Law Merchant are sustainable and, indeed, healthy. One does not throw the baby out with the bathwater. Consider the differences between medieval and modern merchants. Medieval merchants ordinarily were a moneyed elite, functioning with sparse technologies and within largely illiterate societies. The modern cyberspace merchant is less moneyed and elite. Yet the cyberspace merchant is well educated and technologically driven. A computer, access to the Internet, an ability to read, and a credit card are much of what cyberspace merchants need to engage in online trade. Online merchant practices also constitute a more formidable challenge to cosmopolitan business than medieval Law Merchant practice. A cybersquatting merchant can seriously impinge on the business of a multinational corporation by purchasing and utilizing an intrusive domain name at a cost of US$ 14.95 or less. Thousands of consumer-merchants who embark on the same course of conduct can significantly impinge on international business. It is precisely because of such practices within a global village of cosmopolitan merchants that the demands for a revitalized and adaptable Law Merchant are pressing.

Replication of the medieval Law Merchant in the twenty-first century should be treated with caution. The perfection of Law Merchant values should not be over-accentuated.

While there are many similarities between the medieval and twenty-first century Law Merchants, we should avoid drawing too many parallels. Online merchants today conduct trade across geographic and legal boundaries in wholly innovative ways, somewhat different from those of itinerant merchants who traversed sea and land routes with their goods. Travelling primarily in cyberspace, virtual merchants are also a wholly  [*304]  different class of merchants than their medieval counterparts. While medieval merchants regularly faced formidable hazards of nature, such as storms and hurricanes, virtual merchants contend with computer and server failures.

Nor ought one to assume that liberal democracies are likely to support resurrecting the Law Merchant, while centrally planned economies are likely to resist it. States, of whatever ideological stripe, may be willing to surrender their autonomy over trade to institutions that serve local interests, including generating revenue for the nation state. The Law Merchant may well be one such institution that garners support at multiple-state levels.

Faith in a uniform system of merchant-made rules and regulations, expertly administered by expert international judges, is at best overstated. However functional the nature and scope of decision-making rules and procedures might be, the needs of modern business and of those who function within it are far from uniform. The differences between international commercial arbitration and the arbitration of cyberspace disputes demonstrate those disparate needs: the parties are markedly different, as is the nature of their disputes.

The significance of the medieval Law Merchant, ultimately, is as bedevilling as it is inspiring. Merchant law and practice will interact in asymmetrical circles. Law Merchant institutions and practices will diverge. Law Merchant parties will be disparate in nature, varying from multinational corporations to individual consumers. Their disputes will vary from those worth hundreds to those worth billions of dollars. It is in these asymmetrical circles that a new Law Merchant will acquire its vitality and endure. It is precisely here that a new but different Law Merchant will evolve.
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n173 See generally L.A. Bygrave, Data Protection Law: Approaching Its Rationale, Logic and Limits (Oslo: Faculty of Law, University of Oslo, 1999) at chs. 2-8; also available online: <http://www2.austlii.edu.au/privacy/secure/Bygrave/> (date accessed: 13 June 2003); L.A. Bygrave, 'Determining Applicable Law Pursuant to European Data Protection Legislation' (2000) 16 Computer L. & Sec. Rep. 252.



n174 See J. Rule, D. McAdam, L. Stearns, & D. Uglow, The Politics of Privacy: Planning for Personal Data Systems as Powerful Technologies (New York: Elsevier, 1980). This demonstrated how privacy legislation up to the early 1980s was unacceptably weak, due to fact that the 'efficiency criterion' by which privacy laws were designed did little to control the extension of surveillance. Later laws, particularly those flowing from the EU Directive, have been noticeably stronger. Also see D.H. Flaherty, Protecting Privacy in Surveillance Societies (Chapel Hill: University of North Carolina Press, 1989). See also Froomkin, supra note 132.



n175 This is apparent from an examination of the 'United Nations Convention on Contracts,' supra note 146. Art. 6 of that Convention provides that the contracting 'parties may exclude the application of this Convention or, subject to article 12 [providing for the modification or termination of an agreement other than in writing], derogate from or vary from the effect of its provisions.' Art. 8 provides that 'statements made by and other conduct of a party are to be interpreted according to his intent.' Art. 9(1) provides further that 'the parties are bound by any usage to which they have agreed and by any practices which they have established between themselves.' For the full text of the Convention, see supra note 146.



n176 Indeed, Law Merchant judges, acting as international commercial arbitrators, are distinct professionals, primarily professors, lawyers, and other jurists, who specialize in one or another species of arbitration that is commercial in nature and transcends international boundaries. See, for example, world intellectual property association, panel of mediators and arbitrators, appointments and referrals, (WIPO, Geneva, Switzerland 2003), online: WIPO <http://arbiter.wipo.int/neutrals/index.html> (date accessed: 17 June 2003); British Columbia International Commercial Arbitration Centres, Panels of Experts, (2003), online: BCICAC, <http://www.bcicac.com/cfm/index.cfm?l=1&p=70> (date accessed: 17 June 2003); see also Martindale-Hubbell International Arbitration and Dispute Resolution Directory (Exeter: Martindale-Hubbell International, 2002); The Roster of International Arbitrators, Rev. ed. of Guide to International Arbitration and Arbitrators (New York: Parker School Guides to International Arbitration; London: Juris; Sweet & Maxwell, 1997).



n177 The preference for international commercial arbitration over resort to domestic courts is difficult to measure. Given the private nature of most international commercial arbitration proceedings, the specific caseload heard by international commercial arbitrators is difficult to determine. While international arbitration associations do publish information about the number of cases heard during a specific period of time, the nature of such cases and the quantum of the arbitral awards are far less apparent. See e.g., 'International Court of Arbitration,' online: ICC <http://www.iccwbo.org/court/english/intro_court/introduction.asp/> (date accessed: 13 June 2003).



n178 See e.g., WIPO, supra note 176. WIPO includes on its home page the list of WIPO panellists, decisions, and related information. In addition, it publishes a 'Selection of UDRP-related Court Cases.' See 'Selection,' supra note 109. See further, Part IV above.



n179 There is no necessarily adverse relationship between the public policy of states and international commercial arbitration. Indeed, the policy of states may well affirm the value of international arbitration. Less clear, however, is whether state public policies are consistent, uniform, and pervasive in affirming this sentiment. The test of this affirmation is most evident in the readiness of the courts of some nation states to set aside or otherwise tamper with arbitral awards on public policy grounds. See e.g., H. Smit & V. Pechota, International Commercial Arbitration and the Courts, Rev. 3d ed., (New York: Juris) at Section 2 (M).



n180 See generally W.W. Park, 'Control Mechanisms in the Development of a Modern Lex Mercatoria,' in Carbonneau, supra note 4.



n181 'Confidentiality,' supra note 89. [image: image220.png]
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