Family Law Outline

NJR 5:1-2 – The following actions shall be cognizable in the Family Part:

a) Civil Family Actions Generally. “…arises out of a family or family-type

           relationship”

b) Juvenile Delinquency Actions.

c) Criminal and Quasi-Criminal Actions

Structure – 9 Types of Cases –refers to Docket #

     FM – matrimonial –includes (no common law marriage in NJ)

          Pendente lite – pending the divorce

          Post judgment – after divorce finalized – enforcement, modification

     FD – non-dissolution –are not or never were married: separated but w/o divorce

          filing: support, custody, visitation: cohabitation, palimony

     FV – domestic violence –restraining orders

     FO – contempt of restraining order –quasi-criminal: mandatory jail for 2nd violation

     FJ –juvenile

     FN – abuse and neglect –can only be brought by DYFS –termination

     FG –guardianship

     FC –child placement

     FF –family in crisis –brought by family member: “I need help” – abusive child

     FA –adoption –filed in surrogate court: proceeding in family court

Family Court – bench trials, no juries –State law – statutes and cases

     Legal standard for kids –best interest of the child

Family Defined – varies by state –more recognition of functional definitions lately

     Formal – related by 1) blood 2) marriage 3) adoption

     Functional – does the unit function as a family

          Economic dependency                                            Elder care

          Cohabitation/living together                                   Intimacy –sexual, romantic

          Emotional/caring/support                                       Commitment to each other

          Public recognition as a unit                                    Shared decision making

          Raising children

ADR – in NJ –CDR –complementary DR: removes from litigation process for awhile

     Motivation

1) Less confrontation –particularly in family matters

2) Volume of litigation has increased exponentially – judicial economy

     Divorce- only 1% tried: no fault = no grounds –18 mos separation

1) File complaint –get docket # -no way to stop process, no counseling required

2) Response

3) If custody or parenting issue – mediation –3rd party neutral: in house mediator

          NJR 1:40-5: no mediation if domestic violence is an issue

4) Early settlement panel –after discovery: exchange of financials: 2-3 member 

          panel –usually lawyers: says what’s fair –non binding: reality test

5) Economic mediation – child support guidelines –vary by state, required by Fed

          formula based upon each parents income; adjusts for parenting time: caps at 

          $152,000 –above that at judge’s discretion

6) Arbitration –only if voluntarily agreed to by both parties

7) Settlement conference –litigants and lawyers

8) Collaborative law – 4 way –interest based –not position based: if no resolution

                     lawyers are replaced for litigation phase

Anullments – marriage never existed, never married: difficult to obtain: civil not religious

     Less common because 1) divorces are now easier to obtain

                                          2) less stigma attached to divorce

          May file at the same time in the alternative for divorce

     2 types: NJSA 2A: 34-1

1) Void – 1st degree relative; one party already married; same sex; impotence –if 

         other party unaware & not ratified; underage–if not ratified; invalid ceremony

         don’t need to go to court

2) Voidable – duress; no consummation; lack of mental capacity; under the 

         influence; fraud as to the essentials of the marriage – if not ratified; general

         equity –even if ratified: need to go to court

     Fraud as to the essentials – no black/white line –varies with judge

          If marry a transsexual –valid, unless didn’t know → annulled

          Lying about status – ex. janitor says he’s exec –probably not; money not essential

          Green card marriage –maybe

          Prior sterilization – yes, if didn’t know

          Infertility –no if infertile partner didn’t know

          Lying about age – may depend on extent of lie

          Lying about medical issues

               HIV + - probably yes                                      DM –probably no

               Herpes – maybe                                               CRF –probably no

               Blindness in 5 yrs - ?                                       Heroin addict -yes

          Lack of disclosure of criminal record? Does it matter if it’s violent crime? -no

          Lying about religion – often yes

          Arranged marriage –possibly duress                     Virginity -no

     Court of equity – family courts look for fairness

Non-Marital Relationships

     Unmarried Cohabitants – all palimony cases based on contract: varies by state

          some states require written agreement –always better

          Marvin v Marvin – 1976 – oral agreement –sued for ½ assets accumulated 

I. Trial court – invalid –still married to someone else

II. Appellate – valid –due to changes in society’s mores

               Contract –consideration must be more than just sex

               May be implied by conduct, doesn’t have to be express

               Damages based on:

1) Reliance – gave up career, income

2) Expectation – benefit of the bargain, ½ assets

3) Restitution – unjust enrichment, breach, equity

                    III         L. Marvin appeal $104,000 award based on rehabilitation

                                   He wins –she’s better off now than before

          Estate of Roccamonte – NJ – 25 yr relationship: divorced husband: came back from

               California: nice lifestyle -$600/wk, apartment, jewelry, restaurants

               Oral promise to take care after death –died intestate

               Held- oral contract was to take care of her as long as she lived –so estate

                    is obligated to lump sum payment based on her life expectancy

          Palimony applies in long term relationships, disparate circumstances – equity

               Fact specific to define long term, disparate circumstances

          Alimony is never awarded to co-habitants: no equitable distribution

Domestic Partnerships – same sex; opposite sex over 62 –in NJ

     History –

          Vermont –1st – civil union –broad –all rights of marriage w/o calling it marriage

          Massachusetts –allows marriage –SC decision

          Hawaii – reciprocal beneficiary –some benefits – no property rights or alimony

               Family members who could otherwise not marry – ex. GM-GS, F-S, B-S

               Termination –by unilateral declaration

          California – domestic partnership –same criteria as NJ: intestate share, unilateral 

               Termination

          NJ – requirements for domestic partnership – statutory by Legislature not SC

1) common residence

2) “committed relationship of mutual caring

3) agree to support one another if need arises

4) financial interdependence

a) joint mortgage

b) joint bank account

c) designation in one’s will

               May file joint State tax returns, not Federal

               May get State pension , not Federal

               Termination – in Superior Court –includes distribution of jointly held property

                    Need grounds –same as divorce – adultery, desertion, extreme cruelty,

                         Separation for more than 18 mos., addiction, drunkenness

          Common law marriage – most states have abolished

               Full faith and credit given by states w/o common law marriage

Marriage

     May sue 3rd party for conversion of marital assets in an affair

     Heart balm statutes no longer exist

          Breach of promise to marry

          Alienation of affection

     Putative spouse – one spouse thinks they are married –but not a valid marriage

          What happens to spouse who married in good faith?

               Decision based on equity – court protects putative spouse

          Legal spouse also has rights –supercedes rights of putative spouse

     Gifts to Spouses in Consideration of Marriage

          What happens before marriage?

               If obvious gift, don’t have to give back

          Gifts in anticipation of marriage? Specific intent

               Normally have to be returned

               Engagement ring always ahs to be returned –even if groom stands up bride

                    at the altar: it’s a conditional gift –so reason doesn’t matter

               No obligation to return 3rd party gifts given in anticipation of marriage

               Wife keeps engagement ring in a divorce –not considered a marital asset

     Premarital Agreements

          Must be in writing: usually done when both parties have assets

               Often challenged but presumptively valid: burden of proof rests with party 

                    bringing action: adopted by NJ 1988 – Uniform Premarital Agreement Act

          Requires the following in all states:

1) Full disclosure of assets and liabilities

2) Each party must be represented by separate & independent counsel (knowing waiver is permitted)

3) Terms must be fair at the time of agreement

4) Provisions regarding child support are prohibited

5) May be set aside by court if unconscionable – defined by the court 2-38(d)

          NJ Statute Provisions –see full statute in handout

               2-36 – becomes effective upon marriage

               2-34 – May contract with respect to

a) property rights

b) more property rights

c) disposition of property upon separation, divorce, death or other event

d) spousal support

e) wills, trusts

f) ownership of life insurance

g) choice of law

h) any other matter not in violation of public policy ex. Get

               2-35 – can’t make agreements that affect child support, custody, rights of a child

                        decisions are made in best interest of child: child not a party to pre-nup

               2-37 – amendment or revocation permitted- in writing; no consideration needed

               2-38 – Enforcement – presumptively valid; must show by clear and convincing

a) executed involuntarily –duress, coercion

b) unconscionable at the time enforcement sought

c) before execution the party did not get

1) full financial disclosure

4)  did not consult with or waive right to legal counsel

     Mid Marriage Agreement– different from pre-nup, or property separation with divorce

          Higher standard than pre-nup –can’t just walk away

               Look at circumstances (? duress), length of marriage, kids, ? full disclosure, 

                    finances , unconscionability

Marriage – fundamental right: can’t bar if can’t afford license or owe money

     Separation – no legal status in NJ – still married, not divorced, single, widow, etc

          FD filing –if need support while separated –goal is to maintain status quo

     Divorce –don’t need lawyer –can file pro se

          Matrimonial lawyer –must have retainer agreement –can’t sue client for fees, must

                    first offer fee arbitration: may not take lien on house for fees: can’t retain

                    unused portion of retainer: court may order sale of assets to cover fees

               Right of counsel to withdraw – 

1) prior to trial date – with consent of client

2) prior to early settlement hearing –with consent of client

3)  if no consent or after these dates, requires motion –decided on facts

               Client gets rights & responsibility statement –charges, associates, etc.

               Must bill by the hour or rarely flat fee: can’t take on contingency

          Grounds for divorce - NJ – 8/9 fault must be alleged – but doesn’t affect settlement

               terms: may file under multiple grounds

1) Separation for 18 months –must have separate addresses – only no fault 

2) Extreme emotional cruelty –most common –90%: catch-all, generic: eliminates need to wait 18 mos. everyone knows no real cruelty –make up stuff if you have to –still must wait 3 mos.

3) Adultery – immediate – “opportunity & intent” for sexual activity: may name 3rd party as co-respondent –subject to discovery, etc. –may sue 3rd party for conversion of marital assets

4) Habitual drunkenness –must wait 12 mos. to file

5) Sexual desertion –wait 12 mos. to file

6) Incarceration –wait 18 mos to file

7) Institutionalized mental illness –must wait 24 mos. to file

8) Voluntary addiction to narcotics –12 mos. to file

9) Deviant sexual conduct –immediate

          Irreconcilable differences is not grounds in NJ

          Filing the Divorce Complaint – 3 forms

1) Grounds –1 or more –need ex. each end with “sadness” “emotional despair”

2) Certif. of Insurance –all current & all discontinued 90 days before filing

3) Confidential Litigant Sheet –personal info –helps to track down

4) Fee - $250 + $25 if unemancipated kids for parent education class

         Once claim served other party will answer & file counter-claim (dual judgment);

                     Fee to answer $135 + $25 for unemancipated kids

              Case management conf. –w/i 4-6 weeks –1st court appearance; some by phone

                     Case Management Order filled out –see example

                          4 tracks – most standard

1) Expedited – urgent –kids issues or very simple

2) Standard – 120 days discovery

3) Priority –judge sets discovery

4) Complex – Trump –judge sets discovery

                          Judge checks off issues to be resolved

                          Discovery – interrogatories, deposition, notice to produce documents

                               Experts – real estate, personalty, business, pension, vocational

                         Set date for Early Settlement Panel – groups of attys –make 

                              recommendation –not binding; confidential –can’t use at trial

                         Set date for 2nd Case Management Conf.

                              Economic mediation –done by one person –non-binding

                         Set trial date –2%

               Can appeal from trial decision w/i 45 days –not from settlement agreement

                    Standard is abuse of discretion –very high standard

               Can re-open judgments w/i 1 year –fraud, duress, undisclosed assets, mistake

              All cases should be concluded w/i 1 yr of filing –best practices

              Case information statement – most important document (see sample)

                   Each party fills out separately –important in support cases

                   Standard is joint marital lifestyle

                   Calculate monthly lifestyle total

          Miscell –

               Right to resume use of maiden name –put in all claims; don’t have to exercise

               Tevis complaint – allegation of a tort (often personal injury) can be handled

                    By the family court or can bifurcate that part of claim to civil part

          Key Issues

               Custody – gender neutral –no presumption that mother gets custody

1) Legal – who makes major decisions with respect to child; usually joint

          Ex. medical, educational, religious

2) Residential – where does child live? Gender neutral: can  be shared –in most cases 1 is primary and the other alternative

3) Parenting time –can be 50/50 –standard is best interest of child: sanctions apply for interference of custody and parenting time

Guardian ad litem –appointed by court in tough custody situations –court’s    investigator –full authority; gathers info and makes non-binding recommendation to court; selected by the judge –SW, therapist, lawyer

If no custody decision is reached → trial –decided by judge – looks at all

     16 statutory factors NJSA 9:2-4c (see handout)

If child older than 7 –must interview child; can interview if younger –the 

     Older the child –the more important the child’s preference

Relocation Cases – 

     NJSA 9:2-2 –intrastate moves are OK –don’t need consent of other parent

          For out of state moves need consent: @ age 14 kid can refuse to move

          Only applies if court has jurisdiction –ex. matrimonial – does not

               apply to kids of co-habitants, or out of wed-lock kids

          Non-custodial parent can move anytime, anywhere

     Bowers –12 factors to consider for out of state moves

1) Reason for move –good faith reason for parent wanting to move

2) Reason for opposition –almost always –can’t see child

3) Past h/o dealings of parties- ex. h/o DV, antagonism

4) Education & leisure opportunities = to those where leaving from

5) Special needs or talents – medical, talent –musical, theater, etc

6) Schedule to allow non-custodial parent to visit the same in substance –doesn’t have to be identical to be acceptable; must submit new parenting schedule to the court

7) Likelihood that custodial parent will foster relationship with non-custodial ex. web cams

8) Effect of move on extended family relations

9) Child’s preference

10) If non-custodial parent has the ability to re-locate

11) Any other factor bearing on the kid’s interest

                    Key is how involved is the non-custodial parent

                    Schultz v Morris – intra-state moves –can’t prevent intra-state moves: didn’t

                         alter the statute: but an intra-state move may constitute a change in 

                         circumstances which may lead to re-visiting custody and parenting time

                         schedule: Bowers factors used to determine need for modification

                   Many decisions based upon equitable estoppel –if reliance –consent given

                         initially, can’t withdraw at a later date

          Grandparent visitation –usually an issue when one parent dies

               NJ – parents decision

                    Grandparent must clearly prove that it is harmful for the child not to see

                         his grandparents: not sufficient to prove that it’s better for the child to

                         see his grandparents

          Child Support – applies to every case –should be consistent –supercedes any 

               agreement made by parents: child may seek support –ex. college –even if

               parents agreed otherwise as child is not party to that agreement

               Computer program –“Family Soft” – child support guidelines –presumption is 

                    to use guidelines –some cases where guidelines not used

                    Calculated to max. combined net income of $2900/week – if above, start

                         at max. and add to it – no easy rule: parents submit actual costs – court

                         decides –not dollar for dollar as compared to under $2900

               Both parents pay –see ex. –but recipient doesn’t write check to self: recipient

                    does not need to account for how money spent

               Payor spouse must maintain life insurance to cover future child support

               2 types –based upon # of overnights non-custodial parent has

1) Sole Parenting Worksheet –up to 103 nights

2) Shared Parenting Worksheet – from 104 nights –reduces child support

               Guidelines apply for kids thru HS graduation –after that factors used

               Retroactive to date of filing

               Adjustment made upwards for –

1) if payments begin after kid is 12

2) cost of living

3) substantial change in circumstances

4) cannot retroactively adjust – only starts as of date of application for modification – unless payor finds out child had been emancipated and payor had continued to make same payments

               May pay directly to parent or thru probation dept via check or wage execution

               Enforcement – “if don’t pay court will hound you til the day you die”

                    UIFSA – interstate family support act –enforced by state where you reside

                    Court can take away any state licenses –ex. professional, drivers, fishing

                    May garnish up to 65% of income –including SS

                    May take from retirement accounts

                    Criminal statute –willful non-payment of child support – may include 

                         extradition by state or feds

                    May get atty’s fees, interest

                    Bankruptcy does not discharge child support obligations

               Emancipation is reversible – ex. child takes year off after high school then goes

                    to college

          College Costs – no statute –governed by Newburgh v Arrigo – 12 factors (handout)

               Applies to full time student, unemancipated –not limited to undergraduate ed.

                    if parents are financially capable

               Modified by substantial, permanent, non-voluntary change in circumstances

               If still married –no obligation

          Equitable Distribution – 1st after kids issues –not automatically 50:50

               If it gets to court –15 factors (see handout) the court must consider

               Sharing of marital assets and liabilities acquired during the marriage: name 

                    title not important if a marital asset: done before alimony considered

               Assets purchased in “contemplation of marriage” become part of pot if marry

               Gifts to one spouse are immune

               Gifts between spouses are part of pot - ex. jewelry

               Don’t commingle an immune asset –if you do it becomes part of the pot

               3 Steps for Equitable Distribution –

1) Identify the assets in the pot – “Case Information Statement”

2) Value the assets – including pensions which can be divided by QDRO –qualified domestic relations order: valuation most difficult step
3) Distribute the assets – longer marriage –more likely  50:50
               Brandenburg – assets valued as of date of filing  –not date of separation

                    Exceptions –

1) if at time of separation written agreement sets date of valuation

2) if at time of separation all assets are split –even if no writing
               Scavone – active v passive assets

                    Active – industry of one or both parties

                    Passive – not due to effort of either party – market forces ex. land, brokerage

                    Immune, passive asset –not part of pot- premarital gift/inheritance- one name

                    Immune active assets – depends on whether increase is due to effort of one

                         spouse or both: burden is on non-owner spouse to show they contributed

                         to increase in value –presumption is that it is immune

                    Immune active – value of business at date of marriage is out of pot: but if

                         during the marriage, work at business led to increased value, that increase 

                         is in the pot: other spouse gets share even if not actively involved – not

                         necessarily 50:50 – marriage is partnership –homemaker services of value
               Community property – only 8 states –shared 50:50

               Alimony – spousal support - based upon average of prior 3 years earnings: done 

                    after equitable distribution: gender neutral –based strictly on the numbers

                    If it gets to court –look at factors

                    Tax deductible to payor; taxable to payee

                    4 Types – make any arrangement by agreement; can owe more than 1 type

1) Permanent – 1st decision by court, before looking at other types: no set

termination date: by statute terminates under the following 3 scenarios

a) re-marriage

b) death of either party –court may order life insurance on payor

c) cohabitation – Economic Impact Test –2 parts

       i) court must find co-habitation

                                           ii) economic impact of co-habitation on need for same alimony

                               Usually reserved for long duration marriages

                               May be modified based on substantial change in circumstances

2) Limited Duration – shorter marriages: defined termination date

Almost impossible to change term – though amount may vary

Stops under same 3 circumstances

3) Rehabilitative – learn job skills: must submit definite plan

4) Reimbursement – payment for helping to get professional degree

             NY –license is valued and part of equitable distribution

             NJ –not part of equitable distribution: practice is

                    Fault –  generally not an issue in deciding alimony – Mani – 2 exceptions

1) so egregious to offend society’s norms

2) major economic impact on marriage

                   Amount – subjective –no specific formula – factors and CIS (Schedule C)

                         Based on marital lifestyle –when things were good

                         Maximum is to reasonably maintain the marital lifestyle

                         Cash business –work backwards from CIS –forensic accountant

                         Non-working spouse- income imputed based on skills & education –use

                              vocational consultant

                         General rule –33-40% of difference between spouses incomes

                  Crews v Crews – had to determine marital lifestyle #

                  Weishaus – overturned Crews – in settled cases: in trials Court must still

                       come up with marital lifestyle number: if settled by agreement, can agree 

                       to disagree on marital lifestyle number –but must save all records

                       If in future payor makes more so that marital lifestyle(max) can be 

                            approached –recipient must make motion

Motions – standard to overturn a decision is abuse of discretion: motion for 

reconsideration if mistake of law

Include in the motion –

     Notice of motion –what you want court to do

     Certification – reasons, facts, exhibits

     Legal memorandum

     Proposed order – document you want judge to sign

     Request for atty fees

1) Pendente lite – between filing of case and judgment – maintain status quo

         Usually non-monied spouse asking for support

a) lump sum - unallocated

b) continue to pay mortgage, ins. Bills, util., car, etc,

c) restrain dissipation of assets

d) kids –child support, tuition, med ins.

           Certification – history –why payment should be made; attach CIS, exhibits

                 legal memorandum

           Serve 16 days before motion to be heard –then reply and X-motion 8 days before

                 reply 4 days before

           No limit to # of motions

           Oral argument limited to filings –judge decides

2) Post judgment motions – after divorce judgment granted – not with same sex or

            co-habitants: file 29 days before – 15 days reply & X-motion – 8 days reply

a) enforcement – whether case settled or tried – may request oral argument

          always ask for atty fees: certification –proof of non-compliance

          often get back X-motion for modification

b) modification – (can happen pendente  lite) – agreement in place, someone

          wants to change terms –financial, child support, custody, parenting

          Not easy to win –presumption that agreement is valid

          Must show significant change in circumstances from time original 

               order entered – either party or kids – ex. medical needs

          Lepis – 1) significant change in circumstances – threshold showing

                                              financial, cohabitation, emancipation, COL, more kids

                                              maturation of kids – doesn’t have to be unanticipated

                                        2) can’t be a temporary change – at judge’s discretion

                                        3) not voluntary

                           May agree to anti-Lepis clause –no allowance for modification – usually,

                                but not always, upheld

                           Child support modification never retroactive –only from date of filing

3) Order to show cause –emergent –can’t wait 16 or 29 days: irreparable harm

            Need probability of success: ex. medical, consent, vacation plans; usually

                 not money: can get heard the same day
Forensic Accounting in Family Law

     Financial investigator – unreported income; undisclosed assets; asset valuation; 

          expert witness; assist with financial and tax issues; mediation

     May be retained by 1 party or mutually agreed upon; court appointed –less common

     Expectations of the forensic expert

1) verbal report –quick, less expensive – mutually agreed upon

2) schedules –presented to both parties, no report –mutually agreed upon

3) written report –summary

4) formal report –25 page narrative with exhibits –expensive

     Equitable distribution – family balance sheet

          Statement of assets and liabilities

          Are assets immune – gifts to 1 party; inheritance; premarital ownership

          Equity in a closely held business –

               Just because something is listed on a tax return, doesn’t mean it’s accurate

                    Tax returns are not dispositive as far as value of business or income

               Are some business deductions personal? Review perquisites

               No recognition of personal goodwill in NJ

               Cash businesses – restaurants, laundromats –be aware of industry benchmarks

                    Hidden income questionnaire

               Lifestyle analysis – Crews – go thru the checkbooks: start with CIS

                    Non-titled spouse has a lot of info

               Unreported income –Sheridan issue –judge must refer to IRS if goes to trial; in

                    a settlement, no requirement to report –incentive to settle

Domestic Violence

     Cases must be resolved w/i 30 days of filing –fair & full hearing, but 15 cases/day

          Hearing officer → TRO → hearing for FRO 10 days later

               FRO –no sunset provision – can only remove with motion and hearing

               Court may order support, child support, shelter, parental rights, psych testing

                    civil penalty $50 - $500: may not order alimony or equitable distribution

               No court appointed attorney in civil cases –may have attorney present or pro se

                    P’s attorney may be provided by ADV (alternative to Domestic Violence)

              If additional criminal complaint, proceedings of DV complaint may not be used

                    in criminal court

          TRO – violation – criminal contempt – jail time for 2nd violation

          FRO – violation –criminal contempt –jail time for 2nd violation

               Prohibits future acts of DV

               Bars from residence and place of employment

               Prohibited from any form of contact –including mail and 3rd parties

               Must turn in weapons

               Can only return to home to retrieve personal belongings with police escort

               Only court can change terms –including parental rights

     Why have DV legislation?

          §2C:25-18 – serious crime against society; thousands of cases; signif. # of women 

               are pregnant; all social & economic backgrounds; children, even when not

               directly assaulted are signif affected. “It is therefore,the intent of the Legislature

               to assure the victims of domestic violence the maximum protection from abuse 

               the law can provide.”

     Standard –civil –preponderance of evidence: criminal standard –beyond a reasonable 

          doubt – too high –many of these are he said/she said

     Standard for TRO –good cause

     What is domestic violence?

          Power and control –not really anger management

          Issue of degree –so history is critical- isolated incident not enough

          Control by –

               Isolation – who they see, talk to, go out

               Emotional abuse – name calling, mind games, implied insanity, put downs

               Economic abuse – keep from taking job, ask for money, total control of money

               Physical or sexual abuse

               Children as pawns –threat to take away

               Death threats –must be credible, fresh

               Destruction of property

               Harming animals

               Male privilege –cultural –controlling –not a partnership

          Cycle of DV – repetitive

               Talk → Violence → Escalation – 4 events statistically then death

     FM docket will supercede FV on financial issues if eventual dissolution

          In FM - can get civil consent order – in place of RO, no criminal consequences

Juvenile Courts

     Quasi criminal/social agency – handles DYFS, custody, abuse, neglect, delinquency

          Mission – 1) preserve family unity when possible

                           2) rehab

                           3) protect public interest -safety

     Kids charged with delinquency –not specific crime

          No guilty or not guilty –either adjudicated or not

     Cases heard in juvenile’s home county, not county where crime committed unless

1) adult co-defendant charged where crime occurred

2) multiple juveniles from different counties

     All defenses and rights available to kids except right to a grand jury

          If under 16, adult must be present while Mirandized

          May take the 5th
     No bail –judge decides whether to release or retain

          Generally retained for 1st,2nd,3rd degree crimes – released for 4th
          Factors considered for release or retention

1) is there a responsible guardian willing to take kid home & supervise

2) is there a prior record

3) is there a shelter bed available

4) what is the case about

          If released can be with conditions or without

1) house arrest –home detention –school only

2) after school programs – schools, boys and girls clubs

     Should be adjudicated within 90 days –most are

          If retained – 1st appearance –then probable cause hearing (more likely than not)

               within 2 days –usually represented by public defender –hearsay permissible

               usually stipulated to

          Detention review hearing at 14 days then every 21 days

     Adjourn dispositions –alternatives to arrest or trial

          Juvenile Justice Commission –1st offenses, minor – programs, essays

          Intake – adjudicated by probation officer; minor; OK for 6mos – case dismissed

          Review – 1 or 2 minor problems in past; kid admits to lesser charge; supervised

               by probation officer –if OK case dismissed: if violates, already admitted 

               offense –so sentenced without trial

     Trial –juvenile court usually closed to public –exceptions

          Greater than 90% plea bargained

          Takes a lot to send a kid to jail in NJ

          Aggravating and mitigating factors – see handout

               If aggravating much greater than mitigating then jail

          Judge has a great deal of discretion in juvenile cases

          No jury –standard still beyond a reasonable doubt

     Waiver motion – kid to be tried as an adult –by statute –9 crimes; without juvenile

          consent 
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