
MARKET-MAKER

MASTER CREDIT DERIVATIVES

CONFIRMATION AGREEMENT

FOR INDIAN CORPORATE BONDS

This Market-maker Master Credit Derivatives Confirmation Agreement for Indian Corporate Bonds (“Master Confirmation Agreement”) is dated as of [insert date] between [Insert full legal name of Party A] (“Party A”) and [Insert full legal name of Party B] (“Party B”).

The parties wish to facilitate the process of entering into and confirming Credit Derivative Transactions and accordingly agree as follows:

1. Credit Derivatives Definitions.  This Master Confirmation Agreement (which term includes all Annexes hereto) incorporates by reference the 2003 ISDA® Credit Derivatives Definitions as supplemented by the 2009 ISDA Credit Derivatives Determinations Committees, Auction Settlement and Restructuring Supplement to the 2003 ISDA Credit Derivatives Definitions (together, the “Credit Derivatives Definitions”) as amended by Annex 2 (Amendments to the Credit Derivatives Definitions).  Any capitalized term not otherwise defined herein shall have the meaning assigned to such term in the Credit Derivatives Definitions. 

2. Confirmation Process.  The parties intend to enter into separate Credit Derivative Transactions (each a “Transaction”) with respect to each Reference Entity set out in a Transaction Supplement substantially in the form attached as Annex 3 (a “Transaction Supplement”). The confirmation applicable to each Transaction, which shall constitute a “Confirmation” for the purposes of, and will supplement, form a part of, and be subject to, the ISDA Master Agreement between Party A and Party B dated as of [_______], as amended and supplemented from time to time (the “Master Agreement”), shall consist of this Master Confirmation Agreement including the Standard CDS Terms attached as Annex 1 (the “Standard CDS Terms”), as supplemented by the trade details applicable to such Transaction as set forth in the relevant Transaction Supplement.
  All provisions contained in the Master Agreement govern each Confirmation except as expressly modified in this Master Confirmation Agreement, the Standard CDS Terms and the relevant Transaction Supplement. 
In the event of any inconsistency between (i) this Master Confirmation Agreement (including all Annexes hereto) and a Transaction Supplement, the Transaction Supplement shall govern for the purpose of the relevant Transaction and/or (ii) this Master Confirmation Agreement (including all Annexes hereto) and the Credit Derivatives Definitions, this Master Confirmation Agreement (including all Annexes hereto) shall govern for the purpose of the relevant Transaction.  The Transaction Supplement shall set forth, at a minimum, all of the information set out in the applicable form of Transaction Supplement attached hereto as Annex 3. 
3. Non-Exclusive. The parties acknowledge and agree that the execution of this Master Confirmation Agreement does not require them to document Transactions in accordance with this Master Confirmation Agreement. 

4. Preparation of Transaction Supplements. The preparation of a Transaction Supplement shall be the responsibility of the [Seller] in respect of the Transaction to which the relevant Transaction Supplement relates.

5. Miscellaneous.
(a)
Entire Agreement.  This Master Confirmation Agreement constitutes the entire agreement and understanding of the parties with respect to its subject matter and supersedes all oral communication and prior writings with respect specifically thereto. 

(b)
Amendments.  An amendment, modification or waiver in respect of this Master Confirmation Agreement will only be effective if in writing (including a writing evidenced by a facsimile transmission) and executed by each of the parties or confirmed by an exchange of telexes or by an exchange of electronic messages on an electronic messaging system.

(c)
Counterparts.  This Master Confirmation Agreement and each Transaction Supplement documented hereunder may be executed in counterparts, each of which will be deemed an original.  

(d)
Headings.  The headings used in this Master Confirmation Agreement are for convenience of reference only and shall not affect the construction of or be taken into consideration in interpreting this Master Confirmation Agreement.

(e) Governing Law.  This Master Confirmation Agreement and each Transaction confirmed by a Confirmation documented hereunder and any non-contractual obligations arising out of or in connection this Master Confirmation Agreement and each Transaction confirmed by a Confirmation documented hereunder will be governed by and construed in accordance with the law specified in the Master Agreement. 

(f) Third Party Rights. If English law applies to this Master Confirmation Agreement, no person that is not a party to the Master Confirmation Agreement has any right under the Contracts (Rights of Third Parties) Act 1999 to enforce any of the terms of this Master Confirmation Agreement.  

IN WITNESS WHEREOF the parties have executed this agreement with effect from the date specified on the first page of this agreement.

[Insert full legal name of Party B]
[Insert full legal name of Party B]

By:___________________________


By:__________________________
Name:      
Name:

Title:
Title:

Date:
Date:

	Annex 1

	Standard CDS Terms 

	


The general terms of each Transaction to which this Standard CDS Terms relates are as follows, as supplemented by the relevant Transaction Supplement related to such Transaction:

1.
General Terms:

	Trade Date:
	As shown in the Transaction Supplement

	
	

	Effective Date:
	As shown in the Transaction Supplement

	
	

	Scheduled Termination Date:
	As shown in the Transaction Supplement

	
	

	Floating Rate Payer:
	As shown in the Transaction Supplement (the “Seller”)

	
	

	Fixed Rate Payer:
	As shown in the Transaction Supplement (the “Buyer”)

	
	

	Calculation Agent:
	Seller 

	
	

	Calculation Agent City:
	Mumbai


	
	

	Business Day:
	Mumbai [, London and New York]



	
	

	Business Day Convention:
	[Following] (which, subject to Sections 1.4 and 1.6 of the Credit Derivatives Definitions, shall apply to any date referred to in this Standard CDS Terms or in the related Transaction Supplement that falls on a day that is not a Business Day).

	
	

	Reference Entity:
	As shown in the Transaction Supplement

	
	

	Reference Obligation(s):
	As shown in the Transaction Supplement

	
	

	Reference Price:
	100%


2. Fixed Payments:

	Fixed Rate Payer

Calculation Amount:
	The Floating Rate Payer Calculation Amount

	
	

	Fixed Rate Payer Payment Dates:
	[March 20, June 20, September 20 and December 20]



	
	

	Fixed Rate:
	As shown in the Transaction Supplement 

	
	

	Fixed Rate Day Count Fraction:
	[Actual/360]

	
	


	[The following language will be used if coupon standardization is applicable.]



	[Initial Payment Payer:]

	[As shown in the Transaction Supplement]

	
	

	[Initial Payment Amount:]
	[As shown in the Transaction Supplement]

	
	

	[Initial Fixed Rate Payer Calculation Period:]
	[Notwithstanding Section 2.9 of the 2003 Definitions, the initial Fixed Rate Payer Calculation Period shall commence on, and include, the Fixed Rate Payer Payment Date falling on or immediately prior to the calendar day immediately following the Trade Date.

For purposes of this provision, Section 2.10 of the Credit Derivatives Definitions shall be deemed amended by deleting the words "during the term of the Transaction.]

	
	


3.
Floating Payment:

	Floating Rate Payer

Calculation Amount:
	An amount denominated in Indian Rupee (“INR”) as shown in the Transaction Supplement

	
	

	Conditions to Settlement: 
	· Credit Event Notice
	

	
	
	

	
	Notifying Parties:
	Buyer or Seller

	
	

	
	Notice of Physical Settlement.
	

	
	
	

	
	· Notice of Publicly Available Information:
	Applicable

	
	
	

	
	[Public Sources:]

[Specified Number:]
	[ Pls advise:

1.
 In addition to those sources listed in Section 3.7 (Public Source), are specific Indian public sources also necessary ? If so, pls provide the relevant details so that Section 3.7 (Public Source) can be updated.
2. The default position for Specified Number is 2.  In the context of the Indian market, is this an appropriate number or is there any limitation on the number of available public sources ?]

	
	
	

	Credit Event:
	[We assume that the DC will only determine the occurrence of the Credit Events that are listed in the MCA.  The RBI Guidelines allow for Market-makers to agree to any one or more of: Bankruptcy, Failure to Pay, Restructuring, Obligation Acceleration, Obligation Default and Repudiation/Moratorium.  As the RBI Guidelines are permissive and not prescriptive, pls advise which Credit Events should be market standard. As a starting point, we have selected those that are applicable to the equivalent  offshore CDS.]
The following Credit Events shall apply to this Transaction:
[Obligations - The RBI Guidelines are not clear on whether “Obligations” will be subject to a number of restrictions that apply to Refs Obs and Deliverable Obs. For example: (i) RBI Guideline 2.8(iii) (requirement to be denominated in INR and payable to Indian Resident) could be construed as applying only to Ref Obs and Deliverable Obs or could be construed to also apply to Obligations; (ii) RBI Guideline 2.8(v) implies that Obligations is a much wider universe and should not be as limited as Ref Obs and Deliverable Obs and (iii) RBI Guideline 2.8(vi) and (vi) provide that CDS may not “be written on” interest rate receivables and commercial paper but it is not clear if these restrictions are only applicable to Ref Obs and Deliverable Obs or if they also apply to Obligations.   

The “Indian CDS-Summary of Proposed Plan” by Jackie took the approach that the RBI Guidelines did not impose any specific limitations on “Obligations” (other than that they must be direct obligations and not a guarantee).  We have followed that approach in this draft but the interpretation should be clarified with RBI and any alternative construction would have consequences for the drafting of certain terms of the MCA.]

	
	

	
	Bankruptcy [Indian counsel: pls advise if the definition of Bankruptcy should be amended to account for Indian domestic insolvency law.]

	
	

	
	Failure to Pay

	
	

	
	Grace Period Extension:
	[Not Applicable] 
[Pls confirm. Not Applicable matches the offshore CDS.]

	
	
	

	
	Payment Requirement:
	[INR [(]] 
[or its equivalent in the relevant Obligation Currency as of the occurrence of the relevant Failure to Pay] 

[If Obligations may be denominated in currencies other than INR, given that INR is a non-deliverable currency, pls advise if we should include prescriptive FX provisions (and appropriate fall backs) to determine the Obligation Currency equivalent of the Payment Requirement.]

	
	

	
	Restructuring: 
[We understand that Restructuring may be applicable and the occurrence determined by a third party but this is pending guidance from RBI.  The current definition of Restructuring should be amended. If applicable:

(i) Indian counsel: pls advise how the domestic restructuring process works and all relevant considerations with a view to redrafting the standard definition; and

(ii)
 we assume that ModR and ModModR are not applicable (per standard Asia CDS). Pls confirm.]

	
	

	
	Default Requirement:
	[INR [(]]

[or its equivalent in the relevant Obligation Currency as of the occurrence of the relevant Credit Event.]
[If Obligations may be denominated in currencies other than INR, given that INR is a non-deliverable currency, pls advise if we should include prescriptive FX provisions (and appropriate fall backs) to determine the Obligation Currency equivalent of the Default Requirement.]

	
	
	

	
	[Restructuring Maturity Limitation and Fully Transferable Obligation:]
	[Not Applicable]

	
	
	

	
	[Modified Restructuring Maturity Limitation and Conditionally Transferable Obligation:]
	[Not Applicable]

	
	
	

	
	Multiple Holder Obligation:
	[(]


	Obligation(s):
	For the purposes of the table below:

“Yes” shall mean that the relevant selection is applicable; and

“No” shall mean that the relevant selection is not applicable.

	
	

	Obligation Categories:

(Select only one)
	Obligation Characteristics:

(Select all that apply)

	No
	Payment
	Yes
	Not Subordinated

	No
	Borrowed Money
	No
	Specified Currency – Standard Specified Currencies

	No
	Reference Obligation(s) Only
	Yes
	Not Sovereign Lender

	No
	Bond
	No

[NB - Offshore CDS: Not Domestic Currency is applicable.]
	Not Domestic Currency

	No
	Loan
	[No]

[We assume that some/all local Indian Bonds will be Indian law governed so we should not include Not Domestic Law. 
NB - Offshore CDS: Not Domestic Law is applicable.] 
	Not Domestic Law

	[Yes]
[The RBI Guidelines do not limit the Obligations other than that they must be direct obligations of the Reference Entity. We have elected Bond or Loan to be consistent with Offshore CDS.]
	Bond or Loan
	No
	Listed

	
	
	[No] 
[We assume that purely domestic market bonds (i.e. those that are not also registered or qualified for sale outside of India) should not be excluded.  Pls advise.  NB - Offshore CDS: Not Domestic Issuance is applicable.]
	Not Domestic Issuance


	


4.        Settlement Terms:

	Settlement Method:
	[Physical Settlement] [Cash Settlement]


	
	

	Terms Relating to Physical Settlement:
	If Physical Settlement is shown as applicable in the Transaction Supplement, the following terms will apply to the relevant Credit Derivative Transaction.

	
	

	Settlement Currency:
	INR 

	
	

	Physical Settlement Period:
	[Thirty (30) Business Days]
[Pls advise if 30 Business Days is an appropriate time in the context of the Indian market (taking into account liquidity, any transfer restrictions etc.).] 

	
	

	Deliverable Obligations:
	Exclude Accrued Interest

	
	

	Deliverable Obligation Category and Characteristics:
	For the purposes of the table below:

“Yes” shall mean that the relevant selection is applicable; and

“No” shall mean that the relevant selection is not applicable.


	Deliverable Obligation Categories:

(Select only one)
	Deliverable Obligation Characteristics:
(Select all that apply)

	No
	Payment
	Yes
	Not Subordinated

	No
	Borrowed Money
	No

[NB - Offshore CDS: Specified Currency is applicable.]
	Specified Currency – Standard Specified Currencies

	No
	Reference Obligation(s) Only
	Yes
	Not Sovereign Lender

	 Yes

[NB - Offshore CDS: Bond or Loan]
	Bond 
	No

[NB - Offshore CDS: Not Domestic Currency is applicable.]
	Not Domestic Currency

	No
	Loan
	[No]

[We assume that some/all local Indian Bonds will be Indian law governed so we should not include Not Domestic Law. 

NB - Offshore CDS: Not Domestic Law is applicable.]
	Not Domestic Law

	No
	Bond or Loan
	No
	Listed

	
	
	Yes
	Not Contingent

	
	
	[No] 

 [We assume that purely domestic market bonds (i.e. those that are not also registered or qualified for sale outside of India) should not be excluded.  Pls advise.  NB - Offshore CDS: Not Domestic Issuance is applicable.]
	Not Domestic Issuance

	
	
	No
	Assignable Loan

	
	
	No
	Consent Required Loan

	
	
	No
	Direct Loan Participation

	
	
	Yes
	Transferable

	
	
	[Yes - 30 years]
	Maximum Maturity

	
	
	No
	Accelerated or Matured

	
	
	Yes
	Not Bearer


	Excluded Deliverable Obligations:
	None

	
	

	Escrow:
	[Applicable] 

[Pls advise if Delivery through an Escrow Agent is appropriate in the Indian market and if there are any other forms of delivery though intermediaries that should be considered.]

	
	

	60 Business Days Cap on Settlement
	Applicable

	
	

	Terms Relating to Cash Settlement:
	If Cash Settlement is shown as applicable in the Transaction Supplement, the following terms will apply to the relevant Credit Derivative Transaction.
[Pls advise if any of the elections in respect of the following provisions should be hardwired to apply to all trades or if each provisions should be dealt with on a trade by trade basis in the Transaction Supplement.]

	
	

	Valuation Date:
	As shown in the Transaction Supplement.

	
	

	Valuation Time:
	As shown in the Transaction Supplement.

	
	

	Quotation Method:
	[Bid]

	
	

	Quotation Amount:
	[Floating Rate Payer Calculation Amount]

	
	

	Minimum Quotation Amount:
	As shown in the Transaction Supplement

	
	

	Dealer(s):
	As shown in the Transaction Supplement

	
	

	Settlement Currency:
	INR

	
	

	Cash Settlement Date:
	As shown in the Transaction Supplement

	
	

	Quotations:
	As shown in the Transaction Supplement.

	
	

	Valuation Method:
	As shown in the Transaction Supplement.

	
	


5. Amendments to the Credit Derivatives Definitions

The 2003 ISDA® Credit Derivatives Definitions as supplemented by the 2009 ISDA Credit Derivatives Determinations Committees, Auction Settlement and Restructuring Supplement to the 2003 ISDA Credit Derivatives Definitions will be amended as set out in Annex 2. 
6.
Notice and Account Details:

	Notice and Account Details for Party A:
	

	
	

	Notice and Account Details for Party B:
	


Annex 2
Amendments to the Credit Derivatives Definitions

[We have taken the approach that we will not amend or delete any provisions that are not relevant to (or do not affect) the CDS contemplated by the MCA.  For example, Auction Settlement is not applicable but we have not specifically deleted the relevant provisions in the Credit Derivatives Definitions. In some circumstances, such as the definition of Event Determination Date, amending and restating the entire provision without the Auction specific terms would make the provision easier to read but we have not done so on the basis that (i) the existing language technically works as drafted and (ii) Auction may be introduced at a later date. Pls advise if you are comfortable with this approach.]
Capitalised terms used in this Annex 2 but not defined in the Credit Derivatives Definitions will have the meanings ascribed to such terms in Paragraph [26] (Definitions) (below).

1. Section 1.22 (Credit Derivatives Determinations Committees). Section 1.22 (Credit Derivatives Determinations Committees) will be deleted in its entirety and replaced with the following:

[" Section 1.22.  Credit Derivatives Determinations Committees 

 "Credit Derivatives Determinations Committees" means the committees established by the Fixed Income Money Market and Derivatives Association of India (“FIMMDA”) for purposes of reaching certain DC Resolutions in connection with Credit Derivative Transactions, as more fully described in the [Credit Derivatives Determinations Committees Rules], as published by [FIMMDA] [on its website at [(] (or any successor website thereto)] from time to time and as amended from time to time in accordance with the terms thereof (the "Rules").”

All references in the Credit Derivatives Definitions to ISDA making a public announcement in respect of the Credit Derivatives Determinations Committee or otherwise acting in connection with the Credit Derivatives Determinations Committee will be deemed to be references to FIMMDA acting in the equivalent capacity.]  
2. [The Credit Derivatives Definitions use Greenwich Mean Time as the timing benchmark in respect of the period during which a Credit Event and Succession Event may occur.  Given that the CDS market will be domestic, consider changing the benchmark to be Mumbai time.]
3. [NB - notwithstanding that Auction Settlement is not applicable, where a Restructuring Credit Event occurs, we have retained the flexibility for Buyer/Seller to determine whether to trigger the protection.  Pls confirm that this is the intended approach. ]
Section 1.26 (Exercise Cut-off Date).  Section 1.26 (Exercise Cut-off Date) will be deleted in its entirety and replaced with the following:

“Section 1.26.  Exercise Cut-off Date.
"Exercise Cut-off Date" means, with respect to a Restructuring Credit Event, the date that is [21] calendar days following the date of the relevant DC Credit Event Announcement Date.”
4. [Section 1.30 (DC Credit Event Announcement) provides that DC Resolutions will not apply to certain CDS depending on the timing of the Trade Date relative to the Auction Final Price Determination Date / Auction Cancellation Date / 21 Business Days following the No Auction Announcement Date CDS.  As Auction Settlement is not applicable, we have amended the provision such that the relevant DC Resolution will not apply to CDS that trades 21 Business Days the date of the DC Resolution.  Pls advise.]

 Section 1.30 (DC Credit Event Announcement).  Section 1.30 (DC Credit Event Announcement) will be amended by the deleting all of the following:
“(ii) the Trade Date occurs on or prior to the Auction Final Price Determination Date, the Auction Cancellation Date, or the date that is 21 calendar days following the No Auction Announcement Date, if any, as applicable.”
and replacing it with:

“(ii) the Trade Date occurs on or prior to the date that is 21 calendar days following the date of the relevant DC Credit Event Announcement Date.”
5. Section 2.1 (Reference Entity). Section 2.1 (Reference Entity) will be deleted in its entirety and replaced with the following


“Section 2.1 (Reference Entity). 

"Reference Entity" means the entity or entities specified as such in the related Confirmation provided that any Reference Entity:

(i) must be an Indian Resident; and

(ii) must not be a Related Party.

Any Successor to a Reference Entity either (a) identified by the Calculation Agent pursuant to Section 2.2 on or following the Trade Date or (b) in respect of which [FIMMDA] publicly announces on or following the Trade Date that the Credit Derivatives Determinations Committee has Resolved, in respect of a Succession Event Resolution Request Date, a Successor in accordance with the Rules shall, in each case, be the Reference Entity for the relevant Credit Derivative Transaction or a New Credit Derivative Transaction as determined pursuant to such Section 2.2.”
6. Succession Events:

[(a)
Can we pls discuss the consequences of a non-Indian Resident or a Related Party being a Successor to a Reference Entity.  

(b)
Indian counsel:  pls advise:

(i) Definitions - are the definitions of (A) “Succession Event”; (B) “succeed”; and (C) “Best Available Information” appropriate for Indian corporates ?
(ii) Best Available Information - in an Indian domestic market context, is 14 days post the legally effective date of the Succession Event a sufficient period of time to gather Best Available Information?

(c)
NB - “Relevant Obligations” references Bonds and Loans of the Reference Entity.  The RBI Guidelines do not restrict “Obligations” to be only Bonds, so we have assumed that there should be no restriction on Relevant Obligations referencing Bonds and Loans.]
7. Section 2.3 (Reference Obligation). Section 2.3 (Reference Obligation) will be deleted in its entirety and replaced with the following:
"Section 2.3 Reference Obligation
"Reference Obligation" means each obligation specified as such or of a type described in the related Confirmation (if any are so specified or described) and any Substitute Reference Obligation provided that each such obligation and any Substitute Reference Obligation:
(a) must not be:

(i) an Excluded Reference Obligation; and
(ii) [subject to any legal or regulatory terms that restrict payment to Indian Residents] ; and

[(i) Indian counsel: the foregoing provision is intended to cover the RBI requirement that Reference Obligations must be owed to Indian Residents. Pls advise if this requirement tracks any existing/specific regulatory requirement and if there are any market standard payment restrictions re Indian Residents.
(ii) As the Buyer should have the flexibility to be able to sell the RO at the Final Price, pls advise if we should also include a requirement that the RO must be capable of being Transferred/Delivered TO AN Indian Resident?]
(b) must be:

(i) a Bond that is denominated in INR;

(ii) a direct obligation of a Reference Entity;

(iii) in dematerialised format; and

(iv) any of:

(A) 
Listed as at the Trade Date; and/or
(B)
rated as at the Trade Date by any Rating Agency and in respect of which the Reference Entity is an Infrastructure Company; and/or 

(C)
an obligation in respect of which the Reference Entity is an Eligible SPV that is [an Affiliate] of an Infrastructure Company.  [RBI Guidelines allow for an SPV that is “set up” by an Infrastructure Company. Pls advise what is the ongoing legal relationship between such SPVs and Infrastructure Companies. For example, do Infrastructure Companies typically retain the controlling shares in such SPVs (such that they are Affiliates)?] 
8. [Obligations – pls see previous comment (at the definition of Credit Event) re how “Obligation” should be construed in the RBI Guidelines.]
Section 2.14 (Obligation). Section 2.14 (Obligation) will be deleted in its entirety and replaced with the following:
Section 2.14.
Obligation.  

"Obligation" means (a) any direct obligation of a Reference Entity determined pursuant to the method described in Section 2.19 (but excluding any Excluded Obligation), (b) each Reference Obligation, unless specified in the related Confirmation as an Excluded Obligation, and (c) any other obligation of a Reference Entity specified as such in the related Confirmation.

9. Section 2.15 (Deliverable Obligation). Section 2.15 (Deliverable Obligation) will be deleted in its entirety and replaced with the following:
“Section 2.15 (Deliverable Obligation)

 "Deliverable Obligation" means:

(a)
any direct obligation of a Reference Entity determined pursuant to the method described in Section 2.20 (but excluding any Excluded Deliverable Obligation) that (i) is payable in an amount equal to its outstanding principal balance or Due and Payable Amount, as applicable, and (ii) is not subject to any counterclaim, defense (other than a counterclaim or defense based on the factors set forth in Section 4.1(a)-(d)) or right of set off by or of a Reference Entity; 

(b)
each Reference Obligation, unless specified in the related Confirmation as an Excluded Deliverable Obligation; and
(c)
any other Bond that is a direct obligation of a Reference Entity specified as such in the related Confirmation,
provided that, in the respect of (a) and (c) above, on the Delivery Date, the relevant obligation is:

(i) denominated in INR;

(ii) [not subject to any legal or regulatory terms that restrict payment to Indian Residents]; 
(iii) in dematerialised format; and
(iv) not an Excluded Reference Obligation.”
10. [Section 2.19(b)(i)(A)(Subordination) - Indian counsel: other than contractual and trust subordination, are there any Indian specific methods of achieving subordination ?  If so, these should be included in Section 2.19(b)(i)(A)(Subordination). ]
11. Section 2.20 (Method for Determining Deliverable Obligation). The first paragraph of Section 2.20 (Method for Determining Deliverable Obligation) will be deleted in its entirety and replaced with the following:
“Section 2.20 (Method for Determining Deliverable Obligations).

For purposes of Section 2.15, the term "Deliverable Obligation" may be defined as each direct obligation of each Reference Entity that (i) is described by the Deliverable Obligation Category specified in the related Confirmation; (ii) has each of the Deliverable Obligation Characteristics, if any, specified in the related Confirmation and (iii) satisfies the other requirements set out at Section 2.15, in each case, as of the Delivery Date.  The following terms shall have the following meanings:”

12. [Section 2.20(b)(v) (Transferable).  Indian counsel: pls advise:

(i) should any specific Indian transfer restrictions be carved out of the definition of Transferable?
(ii)  the definition of “Transferable” relies upon transfer to “institutional investors”.  We assume that this term is sufficiently generic to include Market-Makers, but pls confirm or advise if otherwise.  ]

13. [Section 2.20(b)(viii) (Not Bearer) – Indian counsel: pls advise:
(i) are domestic corporate bonds always only in registered/bearer form; and

(ii) are there any domestic clearing systems that should be referenced in the circumstances when bonds are in Global Bearer form?]
14. Section 2.30 (Substitute Reference Obligation). Paragraphs (a) and (b) of Section 2.30 (Substitute Reference Obligation) will be deleted in their entirety and replaced with the following:
“Section 2.30 (Substitute Reference Obligation)

"Substitute Reference Obligation" means one or more direct obligations of the Reference Entity that will replace one or more Reference Obligations, identified by the Calculation Agent in accordance with the following procedures:

(a) In the event that (i) a Reference Obligation is redeemed in whole or (ii) in the opinion of the Calculation Agent (A) the aggregate amounts due under any Reference Obligation have been materially reduced by redemption or otherwise (other than due to any scheduled redemption, amortization or prepayments) or (B) for any other reason, other than due to the existence or occurrence of a Credit Event, any Reference Obligation is no longer an obligation of a Reference Entity, the Calculation Agent shall (after consultation with the parties) identify one or more Obligations to replace such Reference Obligation.

(b) Any Substitute Reference Obligation or Substitute Reference Obligations shall be an Obligation that (i) satisfies the requirements set out at Section 2.3 (Reference Obligation); (ii) ranks pari passu in priority of payment with the ranking in priority of payment of each of the Substitute Reference Obligation and such Reference Obligation (with the ranking in priority of payment of such Reference Obligation being determined as of the date as of which such Reference Obligation was issued or incurred and not reflecting any change to such ranking in priority of payment after such date); (iii) preserves the economic equivalent, as closely as practicable as determined by the Calculation Agent in consultation with the parties, of the delivery and payment obligations of the parties to the Credit Derivative Transaction and (iv) is a direct obligation of the relevant Reference Entity.  The Substitute Reference Obligation or Substitute Reference Obligations identified by the Calculation Agent shall, without further action, replace such Reference Obligation or Reference Obligations.”
15. Section 2.31 (Merger of Reference Entity and Seller). Section 2.31 (Merger of Reference Entity and Seller) will be deleted in its entirety and replaced with the following:
“Section 2.31.
Merger of Reference Entity and Seller.  
In the event that:

(a) a Transaction Counterparty or the Reference Entity  consolidates or amalgamates with, or merges into, or transfers all or substantially all its assets to a Transaction Counterparty or the Reference Entity, as applicable; or

(b) a Transaction Counterparty and the Reference Entity become Related Entities, 
an Additional Termination Event under the 2002 ISDA Master Agreement will be deemed to have occurred with each Credit Derivative Transaction involving such Reference Entity as the Affected Transactions and Close-out Amount as applicable (irrespective of the payment measure specified by the parties in any master agreement between them) and each such Credit Derivative Transaction will be terminated in accordance with any applicable provisions set forth in the 2002 ISDA Master Agreement. In such circumstances:

(i) if Seller or any Related Party of Seller is the relevant Transaction Counterparty, the sole Affected Party will be Seller; and
(ii) if Buyer or any Related Party of Buyer is the relevant Transaction Counterparty, the sole Affected Party will be Buyer.”
16. [Section 4.1 (Credit Event) – Indian counsel:  Section 4.1 provides that a Credit Event will occur notwithstanding that the actual event is subject to a defense based on a number of factors, including (but not limited to), unenforceability, illegality, any applicable law or regulation, imposition of exchange controls etc. Pls advise if there are any Indian specific defenses that shd be included in addition to those already listed in Section 4.1.]

17. [Section 4.2 (Bankruptcy) – Indian counsel: pls advise if any Indian specific amendments shd be made to the definition of Bankruptcy.]

18. [Section 4.7 (Restructuring) – we understand that Restructuring may be applicable and the occurrence determined by a third party but this is pending guidance from RBI.  The current definition of Restructuring should be amended. If applicable:

(j) Indian counsel: pls advise how the domestic restructuring process works and all relevant considerations with a view to redrafting the standard definition; and

(ii)
 we assume that ModR and ModModR are not applicable (per standard Asia CDS).

Potentially consequential amendments to Section 4.9. ]
19. [Section 7 (Cash Settlement).  

(i) We understood that Indian banks may not bid on distressed assets (and that is one of the reasons why Auction Settlement is not applicable).  As Cash Settlement relies on bids from dealers, pls advise if this is a feasible settlement method.  If so, pls advise of any specific features of the Indian market that should be incorporated into the Credit Derivatives Definitions.
(ii) From a commercial perspective in the context of the Indian market, pls advise if the process of soliciting Bids (per the definitions of “Market Value” (Section 7.6) and “Quotation” (Section 7.7)) is appropriate and whether it should be streamlined/amended.]
20. Section 7.13 (Minimum Quotation Amount).  Section 7.13 (Minimum Quotation Amount) will be deleted in its entirety and replaced with the following:
“Minimum Quotation Amount
"Minimum Quotation Amount" means the amount specified as such in the related Confirmation or, if no amount is so specified, the lower of (a) INR [(] and (b) the Quotation Amount.”
21. [We have assumed that Dealers should be expressly limited to Market-makers. Pls confirm.]
“Section 7.15 (Dealer).  Section 7.15 (Dealer) will be deleted in its entirety and replaced with the following:
Section 7.15 Dealer
"Dealer" means a [Market-maker] (other than one of the parties or any Affiliate of one of the parties, unless otherwise specified in the related Confirmation) in obligations of the type of Obligation(s) for which Quotations are to be obtained, including each Dealer specified in the related Confirmation (provided that any entity that is specified in the Confirmation must be a Market-maker).  If no Dealers are specified in the related Confirmation, the Calculation Agent shall select the Dealers in consultation with the parties, provided that in the case of Section 9.9, Seller shall select the Dealers in good faith and in a commercially reasonable manner.  Upon a Dealer no longer being in existence (with no successors), or not being an active dealer in the obligations of the type for which Quotations are to be obtained, the Calculation Agent may substitute any other Dealer(s) for one or more of the foregoing after consultation with the parties.”
22. [Delivery.  Section 8.2 (Deliver) and Section 9.2 (Additional Representations and Agreements for Physical Settlement).   Indian counsel: pls advise:

(i) what is the customary method of transferring Indian corporate bonds ? If it is not already covered by Sections 8.2 and 9.2(c)(i), we will consider amending such provisions accordingly. 
(ii) Deliverable Obligations should be Delivered free and clear of all liens, charges, claims and set-off.  Are there any Indian specific encumbrances that we should consider including? Equivalent comment applies to Section 9.2 (Additional Representations and Agreements for Physical Settlement).
(iii) Section 9.3(c)(iv) allows the Seller to designate an Affiliate to receive Delivery of the Deliverable Obligation on its behalf.  Does this create any issues under Indian law or market practice? Section 9.3(c)(iv) already contains a carve out where such Delivery would be illegal, in breach of any regulations or give rise to tax, loss or cost.]

23. Section 9.1 (Additional Representations and Agreements).  Section 9.1 (Additional Representations and Agreements) will be amended by the addition of the following new paragraphs immediately following paragraph (d):

“(e)
At the time a Credit Derivative Transaction is entered into, each of Buyer and Seller represents to the other that:

(i) it is [“Market-maker”] (as such term is defined in the Rules); and
(ii) the Reference Entity is not a Related Party.
(f)
At the time a Credit Derivative Transaction is entered into, each of the Buyer and Seller shall each be deemed to agree with the other that, so long as either party has or may have any obligation under such Credit Derivative Transaction:

(i) it is an Indian Resident; and

(ii) the entry into and performance of the Transaction has not caused it to breach any applicable laws or regulations including, but not limited to, [the Final Guidelines on Credit Default Swaps for Corporate Bonds as published by the Reserve Bank of India (as amended and updated from time to time)]”.
[Other representations and undertakings to be discussed. Section 3(a) of the ISDA Master Agreement already provides that at the time of entry into a CDS, each party will give the basic representations that include (i) no conflict with any laws and (ii) enforceability.   

The RBI Guidelines generically describe a number of ongoing obligations that will be binding on parties to CDS transactions (including those listed below).  Given generic nature of the Guidelines and that the Guidelines will potentially evolve over time, consider whether the better approach may be to provide that the parties will comply with all applicable regulations (per (f)(ii) above) or if such an obligation is too broad (NB Breach of Agreement Event of Default has a grace period of 30 days after notice of the breach). 
· Guidelines 2.4(v) – sellers to not sell protection where there are regulatory restrictions in the cash market “such as banks holding unrated bonds”.  

Consider if this requirement is to be satisfied at the point of entry into the CDS or if it is to be satisfied at all times.

Indian counsel: pls advise of any such applicable restrictions. We assume that the restriction on holding unrated bonds is not an absolute prohibition because Reference Obligations are specifically allowed to be unrated.

· Guideline 2.13 -  market participants “adopt appropriate accounting norms” for CDS.

· Guideline 2.14  - market participant to put in place “appropriate and robust methodologies for marking to market”.
· Guideline 3.1.2.2 - Exposure ceilings calculated in relation to total capital.
· Guideline 3.1.3 -  collateral and margin requirements.

·  Guideline 3.1.7 - Board approved written policy on CDS in place and reviewed annually.

· Guideline 3.1.9 – appropriate procedures in place to monitor, manage and analyze CDS risk.

· Guideline 4.1 - trade reporting requirements within 30 minutes of deal time.
Indian counsel: pls advise:

(i) Section 9.1(c) – is the waiver of DC Party liability effective under Indian law?]
(ii) Generally, are the representations set out at Section 9 appropriate and effective in an Indian context ?]
24. [Section 9.7 (Latest Permissible Physical Settlement Date). Partial Cash Settlement Terms will apply if it is impossible/illegal to Deliver the Deliverable Obligations by the date that is 30 days after the Physical Settlement Date.  In the context of the Indian market, is 30 days an appropriate time (taking into account liquidity, any transfer restrictions etc.) ?]

25. [Section 9.8 (Partial Cash Settlement Terms) – from a commercial perspective, pls confirm that the provisions are Partial Cash Settlement are appropriate for the Indian market.  In particular, we understood that Indian banks may not bid on distressed assets (and that is one of the reasons why Auction Settlement is not applicable).  Partial Cash Settlement would rely on bids from dealers so pls advise if this is feasible.]
26. Definitions

“Amortization” means, in respect of any obligation, terms that provide for the outstanding principal balance to repaid other than at the final maturity or redemption of such obligation.

“Asset-Backed Security” means (i) any Bond that is secured on Underlying Assets for the benefit of the holders and in respect of which the cashflows required for servicing any payment (in whole or in part) are generated from, or depend primarily on, such Underlying Assets or (ii) any Bond in respect of which the holders are economically exposed to Underlying Assets where such exposure is created synthetically. 
“Call Right” means a right that an issuer or obligor may elect to exercise to redeem the relevant obligation prior to its scheduled maturity or redemption date [by payment of the outstanding principal balance].  [The exercise of such right must not be connected to the occurrence of an event of default (howsoever described) pursuant to the terms of the relevant obligation.] 
“Eligible SPV” means a special purpose vehicle that disclosures its [structure, usage, purpose and performance in its financial statements.] [Terms of the reporting requirements to be clarified.]

“Excluded Reference Obligation” means any obligation that is a Short Term Bond, an Asset-Backed Security, a Convertible Obligation, an Exchangeable Obligation, an Accreting Obligation, [an Interest Rate Receivable] or any obligation that has any of the following structural features: Amortization, Call Right or Put Right. 
“Indian Resident” means a “person resident in India” as such term is defined at Section 2(v) of The Foreign Exchange Management Act, 1999 of India (as may be amended from time to time).
“Infrastructure Company” means any entity that [, as at the Trade Date,] is engaged in: [Should a materiality test be applied such that majority of the relevant entity’s business must be as listed below?]

(a) developing;  and/or
(b) operating and maintaining, 
in each case, any [infrastructure facility that is a project] in any of the following sectors (or any sector that is similar to the following sectors):

[The sectors below have been broadly reproduced from the RBI guidelines but certain descriptions will require further clarification.  Indian counsel: pls advise.]

(i) road (including toll road), bridge or rail system;

(ii) highway project including, but not limited to, all other related activities and services that are an integral part of a highway project]; 

(iii) port, airport, inland waterway or inland port;

(iv) water supply project, irrigation project, water treatment system, sanitation and sewerage system or solid waste management system;

(v) telecommunication services (whether [basic] or cellular) including, but not limited to, radio paging, domestic satellite service [(i.e. a satellite owned and operated by an Indian company for providing telecommunication service)], [Telecom Towers], [network of trunking], broadband network and internet services;

(vi) an industrial park or [special economic zone]; 

(vii) generation or generation and distribution of power including, but not limited to, power projects based on all types of renewable energy sources including, but not limited to, wind, biomass, small hydro and solar

(viii) transmission or distribution of power by laying networks of new transmission or distribution lines;

(ix) projects involving [agro-processing] and [supply of inputs to agriculture];

(x) projects for preservation, storage and/or quality testing of processed agro-products and/or perishable goods including, but not limited to, fruits, vegetables and flowers;

(xi) educational institutions and hospitals;  or

(xii) laying down and/or maintenance of pipelines for gas, crude oil, petroleum, minerals including city gas distribution networks.

“Interest Rate Receivable” means [any obligation that represents only the interest rate component of another obligation that has been separated into principal and interest components]. [RBI to clarify the meaning of this term (as used at RBI Guideline 2.8(vi)).]
“Put Right” means a right that may be exercised by some or all of the holder(s) pursuant to which the relevant issuer or obligor will be required to redeem such obligation prior to its scheduled maturity or redemption date [by payment of the outstanding principal balance].  [The exercise of such right must not be connected to the occurrence of an event of default (howsoever described) pursuant to the terms of the relevant obligation.]
“Rating Agency” means any of the following: (a) Standard & Poor's, a division of The McGraw-Hill Companies, Inc.; (b) Moody's Investors Service, Inc. or (c) Fitch Ratings or,  in each case, any successor to the rating business thereof. 
[Indian counsel: pls advise:

(i) do each of the listed rating agencies operate in Indian (and, if so, do they operate through a legal entity that is different to that which is listed above) ?; and

(ii) are there are any domestic rating agencies that should be included in this definition ?]

“Related Party” means, in respect of any party to the Transaction, either:

(i) as defined at clause 10 (Definitions) of “Accounting Standard (AS) 18. Related Party Disclosures”; or

(ii) any Affiliate.

“Short Term Bond” means any Bond that has a scheduled maturity date that is less than one year following its issue date. 
“Transaction Counterparty” means any of Seller, any Related Party of Seller, Buyer or any Related Party of Seller.
“Underlying Assets” means a pool of specified financial assets, either fixed or revolving, that by their terms convert into cash within a finite time period, together with rights or other assets designed to assure the servicing or timely distribution of proceeds to the holders of such securities.  [Such specified financial assets may include, but are not limited to, mortgages [, credit cards, trade receivables, loans and leases].]

Annex 3
[Buyer Contact Information:]

[Seller Contact Information:]

TRANSACTION SUPPLEMENT

	Dear Sir or Madam,


This Transaction Supplement is entered into between the Buyer and Seller listed below on the Trade Date set forth below.

The purpose of this communication is to confirm the terms and conditions of the Credit Derivative Transaction entered into between us on the Trade Date specified below (the “Transaction”).  This Transaction Supplement is entered into under the Market-maker Master Confirmation Agreement for Indian Corporate Bonds dated as of [________] and, together with the Market-maker Master Confirmation Agreement for Indian Corporate Bonds and the Standard CDS Terms attached thereto, constitutes a “Confirmation” as referred to in the Master Agreement between the parties, as amended and supplemented from time to time. 

The terms of the Transaction to which this Transaction Supplement relates are as follows:

	Reference Entity:
	[(]

	
	

	[Reference Obligation,

If applicable:]
	[The obligation[s] identified as follows:
Primary Obligor: 
[(]
Guarantor: 
[(]
Maturity: 
[(]
Coupon: 

[(]
CUSIP/ISIN:
[(]]

	
	

	Trade Date:
	[(]

	
	

	Effective Date:
	[(]

	
	

	Scheduled Termination Date:
	[(]

	
	

	Floating Rate Payer:
	[(] (the “Seller”)

	
	

	Fixed Rate Payer:
	[(] (the “Buyer”)

	
	

	[Initial Payment Payer:
	[(]

	
	

	Initial Payment Amount:
	[(]

	
	

	Fixed Rate:
	[(] per cent.

	
	

	Floating Rate Payer Calculation Amount:
	INR [         ]

	
	

	 [To be inserted if Cash Settlement is applicable]

	[Valuation Date:]

	[Single Valuation Date:

[(] Business Days]

OR

[Multiple Valuation Dates:

[(] Business Days
; and

each [(Business Days thereafter

Number of Valuation Dates: [ ]]


	
	

	[Valuation Time:]
	[(]


	
	

	[Quotation Method:]
	[Bid]

	
	

	[Quotation Amount:]
	[Floating Rate Payer Calculation Amount]

	
	

	[Minimum Quotation Amount:]
	[(]


	
	

	[Dealer(s):]
	[(]


	
	

	Settlement Currency:
	INR

	
	

	[Cash Settlement Date:]
	[[(][Business Days]


	
	

	[Quotations:]
	[Include Accrued Interest][Exclude Accrued Interest]]


	
	

	[Valuation Method:

	[Market] [Highest]

[Average Market] [Highest] [Average Highest]

[Blended Market] [Blended Highest]

[Average Blended Market] [Average Blended Highest]]
]

	
	


 [Additional Terms:

[                                 ]]

Please confirm your agreement to be bound by the terms of the foregoing by executing a copy of this Transaction Supplement and returning it to us [at the contact information listed above].

[_________________]
[_____________________]

By: ______________________________
By: ______________________________

Name:
Name:

Title:





Title: 

� 	If the parties have not yet executed an ISDA Master Agreement, the following language shall be included:  “The confirmation applicable to each Transaction shall consist of this Master Confirmation Agreement including the Standard CDS Terms attached as Annex 1 (the “Standard CDS Terms”), as supplemented by the trade details applicable to such Transaction as set forth in the Transaction Supplement and shall constitute a “Confirmation” as referred to in the ISDA Master Agreement specified below.  The Confirmation applicable to each Transaction will evidence a complete and binding agreement between the parties as to the terms of the Transaction to which such Confirmation relates.  In addition, the parties agree to use all reasonable efforts promptly to negotiate, execute and deliver an agreement in the form of an ISDA Master Agreement, with such modifications as the parties in good faith agree.  Upon execution by the parties of such an agreement (the “Master Agreement”), each Confirmation already executed in connection with this Master Confirmation Agreement and all future Confirmations executed in connection with this Master Confirmation Agreement will supplement, form a part of, and be subject to, that Master Agreement.  All provisions contained in or incorporated by reference in that Master Agreement upon its execution will govern each Confirmation except as expressly modified below.  Until the parties execute and deliver that Master Agreement, each Confirmation confirming a Transaction entered into between the parties in connection with this Master Confirmation Agreement (notwithstanding anything to the contrary in a Confirmation), shall supplement, form a part of, and be subject to, an agreement in the form of the 2002 ISDA Master Agreement as if the parties had executed an agreement in such form (but without any Schedule except for the election of [New York Law] [English Law] as the governing law and [INR] as the Termination Currency) on the Trade Date of the first such Transaction between the parties in connection with this Master Confirmation Agreement.  In the event of any inconsistency between the provisions of that agreement and a Confirmation, the Confirmation will prevail for purposes of the relevant Transaction.”


� 	The Credit Derivatives Definitions provide that if neither Single Valuation Date nor Multiple Valuation Dates is specified here, Single Valuation Date will apply.


� 	If the number of Business Days is not specified, the Credit Derivatives Definitions provide that this will be five Business Days.


� 	If the number of Business Days is not specified, the Credit Derivatives Definitions provide that this will be five Business Days.


� 	If the number of Business Days is not specified, the Credit Derivatives Definitions provide that this will be five Business Days.


� 	If the number of Valuation Dates is not specified, the Credit Derivatives Definitions provide that there will be five Valuation Dates.


� 	If no time is specified, the Credit Derivatives Definitions provide that the Valuation Time will be 11:00 a.m. in the principal trading market for the Reference Obligation


� 	If no amount is specified, the Credit Derivatives Definitions (as amended) provide that the Minimum Quotation Amount will be the lower of (i) INR [(]and (ii) the Quotation Amount.


� 	Specify the Dealers. If no Dealers are specified here, the Calculation Agent will select the Dealers in consultation with the parties.


� 	If a number of Business Days is not specified, the Credit Derivatives Definitions specify three Business Days.


� 	If neither Include Accrued Interest nor Exclude Accrued Interest is specified with respect to Quotations, the Credit Derivatives Definitions provide that the Calculation Agent will determine, after consultation with the parties, based on then current market practice in the market of the Reference Obligation, whether such Quotations shall include or exclude accrued but unpaid interest.


� 	Include if the Cash Settlement Amount is not a fixed amount.


� 	One of these Valuation Methods may be specified for a Credit Derivative Transaction with only one Reference Obligation and only one Valuation Date. If no Valuation Method is specified in such circumstances, the Credit Derivatives Definitions provide that the Valuation Method shall be Highest.


� 	One of these three Valuation Methods may be specified for a Credit Derivative Transaction with only one Reference Obligation and more than one Valuation Date. If no Valuation Method is specified in such circumstances, the Credit Derivatives Definitions provide that Average Highest shall apply.


� 	One of these Valuation Methods may be specified for a Credit Derivative Transaction with more than one Reference Obligation and only one Valuation Date. If no Valuation Method is specified in such circumstances, the Credit Derivatives Definitions provide that Blended Highest shall apply.


� 	One of these Valuation Methods may be specified for a Credit Derivative Transaction with more than one Reference Obligation and more than one Valuation Date. If no Valuation Method is specified in such circumstances, the Credit Derivatives Definitions provide that Average Blended Highest shall apply.
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