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Civil Procedure Outline & Class Notes:
Fed. procedures are applied in most states, hence our study of FED. rules of CIVIL procedures
Purpose of the jury is to resolve questions of FACT
Overall timeline:

I. Law suit filed

a. Complaint + citation = serve process (deliver to D)

i. Complaint must be written & given to D as formal notice

ii. Only allegations – not evidence

iii. Requirements are minimal  - if too strict, there would be no cases

1. Bell Atlantic

II. Challenge to case before appeals (FRCP 12)

a. Appearance date = answer date

b. Can cause case to be thrown out before answer (i.e. not served properly, etc )
i. Purpose is to limit abuses

III. Answer (appearance)

a. Filing of formal statement

IV. Discovery – permission from the judge to proceed & obtain 9(9relevant facts

a. Entitled to relief?

V. Dismissal before trial (FRCP56) – summary judgement

a. P has no evidence – summary judgement
History of FRCP:

1.  Rules Enabling Act (1934) - Congress allowed Supreme Ct. to promulgate rules of civil procedure – rules became law in 1938


a. Charles Clark was principle drafter of FRCP


b. supreme Ct. delegated responsibility to judicial conference – to their standing committee, which appointed an advisory committee to recommend rules 


c. approval process is reserve stream

2. Supreme Ct. recommends rules – Congress can vote on rules – if they do not, then automatically go into effect Dec 1st the following year


a. 12/1/2007 changes are restyling and are supposed to have “no substantive change” to the current rules
Checklist!

PJ – Presence, Consent, Statute: MC & Rsbl (fair play & substantial justice).

SMJ – Fed Question § 1331(§ 1651) well pleaded complaint rule, & Diversity § 1332.

Supplemental Jurisdiction – § 1367, CNOF.

Venue– § 1391, Change of Venue § 1404 (in the interests of justice and for the conveniences of parties and witnesses).

FNC – On the balance of private interests and public factors, is another forum more appropriate?

Removal – § 1441.

CoL – Erie: Fed courts must apply the substantive law of the forum state, there is not federal common law.

SoP – R4.

Pleadings – R7, R8, R9, R11 (sanctions).

Motions –  R12.

Amendments – R15, same basic injury.

Counterclaim/Cross-claim – R13, same basic evidence.

Discovery – R 26, 27, 30, 33, 34, 36.

Attorney/Client Privilege – R26(b)(2) Discovery is allowed only on showing of a substantial need and an inability to acquire it by other means without undue hardship.

MSJ – R56, ( has failed to present a genuine issue of material fact.

(Special/limited appearance is a state thing – requires a state mechanism.  Corollary of federal 12(b)(2) motion.)

Is ( amenable?  Relationship between (, litigation & forum.

Statutory: LAS (Grey: enumerated or fullest extent of DP).

Constitution: DPC: Present? (residence, tag J/D Burnham & doc of fraudulent inducement, designated agent Harris v. Balk).  Consent? (Voluntary or Waiver 12(b)(2)).

Due Process
Statutory 

Constitutional

I. Did they purposefully avail themselves or direct themselves to the forum (foreseeability) = SHOE

II. Minimum contacts in the forum sufficient not to offend traditional notions of fair play and substantial justice? = BK

a. Burden lies with the P to prove they exist

b. What are the contacts and what is the nature of those contacts?

III. BK/Asahi 2 part test: relatedness

a. Minimum contacts met?

b. Reasonable? Possible for other factors to provide unreasonable burden on the D?

Roadmap: 2 prong: Minimum Contacts & Reasonableness

Minimum Contacts: Purposeful availment/solicitation/ foreseeable (being hailed into forum to defend).

Specific: Quality (high degree of relation)

General: Continuous & Systematic, Quantity, (Helicopteros)(BK), Solicitation

TN of FP & SJ (Shoe)

Reasonableness: (Asahi) ( burden, forum interest, (’s interest in obtaining relief, efficient res, shared interest of several states…

Part 1: The Civil Complaint

Pleadings and Amendments

1. Notice Pleadings

Rules 1, 2, 3, 7, 8, 9, 84 and Form 9

I. Rule 3 (the beginning)

a. “A civil action is commenced by filing a complaint with the Ct.”
Rules 7,8,9 lay out requirements of a Fed. complaint

II. Pleadings defined: FRCP 7(a):

a. A complaint, answer to a complaint,  answer to a counter-claim, answer to a crossclaim, third-party complaint, answer to a third-party complaint or a Ct. ordered reply to an answer
III. Complaint – 8(a)(2) (All pleadings are implicitly governed by 8(a)(2))
a. Minimum requirements for pleading:

a.  “short and plain statement showing that the pleader is entitled to relief” (Conley)
1. Fair notice: Does compliant give “fair notice” of claims from which relief can be sought?
1. Not necessary for a complaint to state facts sufficient to constitute a cause of action (Dioguardi v. Durning)

2. Pleadings do not need to be plead with particularity - “short & plain” means short and plain (Swierkiewicz v. Sorema)
3. Specificity as a general rule should normally await the discovery phase of the case

2. Form 9 is example of short & plain sufficient to give notice

b. “Does compliant state a claim that it is plausible on its face?” (Bell Atlantic v. Twombly)

1. (Is this too strict? Or does it only apply in anti-trust (or other specific) circumstances?)
1. Specifically provides for heightened pleading standard in anti-trust cases

2. Or where facts are unique and cannot be inferred

3. And amount of discovery required would not lead to direct inference and very costly

2. Ericson case may show this is meant to be limited to the facts – and not to apply to all claims
b. Claim must be sufficient enough to describe the claim for which relief should be granted (sufficient enough to survive the 12(b)(6) motion (8(a)(2))); and maintain allegation of J/D (8(a)(1))
a. Short and plain statement about jurisdiction.

b. A demand for judgment for relief
c. Rules careful not to use the words “facts” or “cause of action”

d. Alternative to notice pleading is the liberal opportunity for discovery & other pretrial activities

a. Includes opportunity for summary judgment (R56), judgement on the pleadings (12c), etc
e. Can have a complaint that gives fair notice under Rule 8 but is frivolous and not allowed under Rule 11.  Similarly, can have vague allegations allowed under Rule 11 that are not allowed under Rule 8.
*D can challenge the statement of the claim through a pre-answer motion (12(e) and 12(b) (1-7)) or in answer (12(b) (6))
IV. Exceptions of “short & plain” (as discussed - see also Rule 9 in entirety)
a. 9(b) are expressed exceptions to “short & plain” = heightened pleading standards
a. When claiming fraud or mistake – “the circumstances constituting fraud or mistake shall be stated with particularity”
b. No heightened pleading standard unless otherwise provided (Leatherman v. Tarrant County)
c. Why heightened pleading?
1. Especially hard to prove fraud cases - complicated, numerous parties.
2. Reputation - Fraud will damage the reputation of Ds, prevent frivolous
b. FCRP 9(g) special damages – look to the substantive law of the state

a. “when items of special damages are claimed, they shall be specifically stated”
c. Some states may have pleading requirements for certain type of cases as part of tort reform (ex – Med. Malpractice)

V. Consistency of Pleadings:
a. Allegations must be concise and direct
b. May make as many as want
a. Can be in one count or defense, or as separate ones
b. A relationship b/w claims is not necessary
c. If one statement is improper, it does not negate the entire pleading (only that allegation that is improper)
Dioguardi v. Durning (p177) (2nd Cir. 1944) (J. Clark)
- “no pleading requirement of stating facts sufficient to constitute a cause of action” – all that is required is “a short & plain statement of the claim showing that the pleader is entitled to relief”
· Example of initial leniency of the rules approach to pleadings

· Only need: grounds for J/D, claim & why entitled to relief and demand for relief sought
- Facts: Denied 12(b) (6) motion; Stated claims & relief of (of at least $10): the collector did away w/cases of tonic and sold the rest in a manner inconsistent with the public auction announced
- Opinion written by the principle drafter of the FRCP

Conley v. Gibson (p179) (SC 1957) (J. Black)
Facts: question concerning the protection of employee’s rights under the Railway Labor Act – P’s complaint said they were wrongfully discharged, union refused to protect their jobs b/c they were black, and this breached a statutory duty under the Act; relief was asked: declaratory judgment, injunction & damages

 “All the rules require is a short & plain statement of the claim” that will give the D “fair notice” of what the P’s claim is and the grounds upon which it rests 

· “Fed. rules do not require a claimant to set out in detail the facts upon which he bases his claim”
· Rule 8 is low threshold
· Initial leniency of the rules approach to pleadings
· “Such simple notice pleading is made possible by the liberal opportunity for discovery and other pre-trail procedures established by the rules to disclose more precisely the basis for both claim and defense and to define more narrowly the disputed facts and issues”

“a complaint should not be dismissed for failure to state a claim unless it appears beyond doubt that a P can prove no set of facts in support of his claim which would entitle him to relief” – does this negate FRCP 12(b)(6)?? 
· Denied 12(b)(6) motion (not out job to determine if they are to recover)

Leatherman v. Tarrant County (not discussed) (SC 1992) (J. Rehnquist) (p181 (DC), p184 (SC))
Facts: DC said complaint did not satisfy the heightened pleading standard when municipality is engaged in a custom which it could be held liable; Leatherman: dogs were killed during an execution of a search warrant; Andert: beaten by unannounced officers exercising a search warrant (he was 64)

· 5th Cir: Held the Ps complaint falls short of alleging the requisite facts to est. a policy of inadequate training (claim in which relief can be granted in this case)
· Was indeed a heightened pleading standard

· SC:  municipal liability isn’t included in 9(b) heightened pleading standard (exception to 8(a)), thus - only need short & plain

- Emphasized language in Conley

- “Must rely on summary judgement and control of discovery to weed out meritorious claims”
· “short & plain” – only 2 exceptions listed in 9(b): fraud or mistake, this isn’t one

Bower v. Weisman (p 185)
-12(e) - Motion for more definite statement:

- “a motion for a more definite statement may be granted if a pleading is so vague and ambiguous that a party cannot reasonably be required to frame a response”
- “unless the claim is so excessively vague and ambiguous as to be unintelligible and as to prejudice the D seriously in attempting to answer it”

- 9(b) - Claim for fraud should be stated w/particularity
- “a well-plead complaint for fraud normally includes the time, place, and content of the false representations, the facts misrepresented, and the nature of the detrimental reliance”
- 9b is to ensure Ds are “given notice of the exact nature of the fraud claimed, sufficient to permit responsive measures”

- 12(b) (6) - Motion to dismiss for failure to state a claim
Echoed Conley; 12(b) (6) is disfavored and seldom granted; appellate Ct. is able to reverse dismissal, so may be inefficient

Swierkiewicz v. Sorema

“Short & plain” means “short & plain” – no heighted pleading standard

- Could a jury infer discrimination from actions? (No direct evidence – still make inference under title VII = allegations can be inferred (circumstantial evidence) - Motion to dismiss b/c not enough particularity in complaint 

Evidentiary standards like those of prima facie, don’t apply to pleading - For Prima Facie Case have to allege: 1) Membership in a protected group; 2) Qualification of job in question; 3) An adverse employee action; 4) Circumstances that support an inference of discrimination

Dura Pharmaceutical v. Brouda

- “Loss causation” exempt from heightened pleading standard
Bell Atlantic v. Twombley

“Does compliant state a claim that it is plausible on its face” – certain claims require heightened pleading standard
· Heightened pleading standard in anti-trust cases where

· Facts are unique and cannot be inferred
· Amount of discovery required would not lead to direct inference & would be very costly

· Common to raise 12(b)(6) motions in anti-trust/securities cases

Ericson – tried at same time as Twombly
Facts: pro se case from prisoner who got hepatitis from blood transfusion in prison

· Does this emphasize Twombly should be limited?
· Maybe – or only pro se cases should be given slack?
· Twombly went way out of the way to talk about issue (Expensive discovery – not always the case; Specific case – anti-trust, where this (could get ugly))
2. Motions, Answers & Affirmative Defenses
Rule 12
I. Response to a pleading
a. 12(a) – determines the applicable time period remaining to answer

a. Extensions can be requested under Rule 6(b)

b. Responsive pleadings include answers as defined in 7(a)

a. Motions are not defined as pleadings (see 7(a))

b. Motions INCLUDED in answer are part of the responsive pleading
Rule 12: Objections and Defenses

(a) When Presented: time frame for parties to respond

1) Answer and Complaint

2) Cross-Claims and Counterclaims

3) Extension for United States

4) Exceptions to Time Limits

(b) How Presented
· all defenses must be made in answer, except for those made in pre answer motion:

1. lack of SMJ

2. lack of PJ

3. improper venue

4. insufficiency of process

5. insufficiency of service of process

6. failure to state a claim upon which relief can be granted

7. failure to join a party under Rule 19

a. other defenses to claims not requiring an answer

ii. Implied Motion for Summary Judgment:

1. A 12(b)(6) motion shall be treated as a motion for SJ (as per Rule 56) if:

a. 12(b)(6) motion is made, AND

b. matters outside the pleading are presented to the court (which are not excluded by the court)

iii. Consolidated Defense: All 12(b) motions must be made before pleadings if a “consolidated defense” is used as per Rule 12(g)
iv. where no response to a pleading is required, the above responses may be made at trial
(c) Motion for Judgment on the Pleadings
1) This motion may be made after the pleadings if it does not delay trial

2) If matters outside pleadings are presented and accepted by court, this becomes a Rule 56 motion for SJ (and all parties shall be given a reasonable opportunity to present all material pertinent to such a motion)

(d) Preliminary Hearings – on any motions (under 12(b) (1)-(7)) shall be granted upon the request of any party, unless the judge decides to defer the hearing until trial.

(e) Motion for a More Definite Statement (12(e))
1) motion may be made if P’s pleadings are too vague/ambiguous so that D cannot reasonably frame a response
2) The motion must point out the defects in Ps pleadings
3) If granted, the P must re-plead within 10-days of the notice of motion (otherwise the court may strike pleadings or make any other order).

(f) Motion to Strike – the court may order to strike something from the pleadings if it contains

1) Insufficient defenses

2) Redundancies

3) Immaterialities

4) Scandalous matter

(g) Consolidating Defense
1) a party can make a Consolidated Defense in order to join motions under this rule with any other motions available to the D

2) if this motion is made, any available Rule 12(b) defenses that are omitted will be deemed to be waived (unless allowed by 12(h)) – use it or lose it

(h) Waiver or Preservation of Defenses
1) Objection to 

A. Lack of PJ (12(b)(2)), or

B. Improper venue (Rule 12(b)(3)), or

C. Insufficiency of process (Rule 12(b)(4)), or

D. Insufficiency of service (12b5) will be waived if:

1. Omitted from Consolidated motions (12(g)) – make one, must make all!!!, OR

2. Not in Responsive Pleadings, in a motion (as per 12(b)), or in amendment (under 15a)

2) Motions which may be made at trial or in pleadings:


A. Failure to state a valid claim (12b6)

B. Failure to join a third party under Rule 19 (12b7)

3) Motion for lack of SMJ (12b1) may be made AT ANY TIME – even after judgment

II. Pre-answer motions: 
a. FRCP 12(e) and 12(f)  - MUST be made as a pre-answer motion
b. FRCP 12 (b) (1-7)  - MAY be made as pre-answer motion
a. Benefit: do not have to file an answer yet…

b. Seven permitted motions to dismiss

1. Raise these defenses as part of your answer 

2. Preliminary motions prior to filing your answer 
c. Strategic considerations – pre-answer motions may give P time to respond to motions by amendment

1. 12(b) motion not a pleading, so doesn’t cut off party’s absolute right to amend if file pre-answer

2. Filing motions w/answer does cut off P’s right to amend (once as matter of course)

1. Again – under Rule 15 – “leave shall be freely granted as justice so requires” 
c. Motion to dismiss for failure to state a claim in which relief can be granted - 12(b)(6) 
a. Definition: problem w/plausibility of claim: motion to challenge the P’s complaint
1. About a allegations not related to evidence; tests sufficiency of pleading

2. describes the motion that a D may bring to challenge whether the plaintiff’s complaint correctly describes a claim for which relief can be granted

3. Note:  12(b) (6) only covers allegations – not the evidence. 

*Complaint should not be dismissed for failure to state a claim unless it appears beyond doubt that the P can prove no set of facts in support of his/her claim which would entitle her to relief (Conley)
b. Three different types of failure to state a claim:

1. When no cause of action exists (kidney case)

1. Bell v. Twombly

i. Not plausible on its face (causation wasn’t there)

2. Element missing (i.e. breach in tort case)

3. Or negligent infliction of emotional distress – no cause of action in Texas

4. Strategic considerations – may “tip” the P off and they could replead

i. May be smarter for D to not file 12(b)(6), take a deposition of P and box them in, and then move under 12(c) or summary judgment 
5. SANCTIONS!

2. Cause of action exists, but P hasn’t plead it (Such a cause of action exists, but the P doesn’t state the basic information to state that the P has a cause of action)

1. Was 12(e) and amended but still not plead

2. Left out an element of the claim (ex - causation in negligence)

3. Strategic considerations: 

i. D may choose to stay quiet, take deposition, then move for 12(c) or summary judgment to prevent refilling 

4. Ex) EEOC v. Concentra (discrimination b/c woman sleeping w/boss promoted) - No cause of action, no wrongdoing (i.e. no fraud)

5. Ex) Bell Atlantic v. Twombley - plead, but didn't show conspiracy
3. Cause of action exists but P has plead themselves out of it (There is a known cause of action and the P states the facts with sufficient simplicity to demonstrate that the facts alleged do not correspond with the cause of action that the P had in mind) - RARE
1. Applies when P cannot amend

i. Ex) S/O/L had run
ii. Ex) Bower v. Wiseman – false imprisonment but able to come and go 

c. Judges not likely to look beyond the four corners of the complaint
d. 12(b)(6) - Common w/Securities cases under PSLRA

1.  if D files 12(b)(6) motion – freezes discovery until motion answer

2. Dura: Not a PSLR case b/c “loss causation” exempt from heightened pleading standard

1. Loss causation sufficiency – claim was on price bought, not price sold

2. Not 12(e) b/c couldn’t be more specific

3. Bell: Alleged parallel conduct, not an agreement

1. No fair notice of the agreement which is illegal – very specific claim, but w/out “agreement”

2. Not 12(e) b/c could not amend
e. Defendants don’t file them much b/c it might be a strategic blunder to let the plaintiff know that there is a problem with the claim (even though plaintiff can later amend).  

f. This gives def. a rightful chance for directed verdict or summary judgment.

1. don’t want to lay all your cards on the table

2. hold back the trump card b/c it may be better in the end.
d. Other 12(b) motions:

a. 12(b) (4) and 12(b)(5): Insufficiency of process and insufficiency of service of process

1. 12(b)(4): Insufficiency of process 

1. Failure to conform the summons with the requirements of Rule 4(b)

2. 12(b)(5): Insufficiency of service of process 

1. Challenges a failure to properly serve an opponent
b. 12(b)(7): Failure to join an indispensible party

1. Ds can insist an indispensible party must be joined when joinder is impossible b/c it would destroy 

1. subject matter J/D
2. personal J/D
2. net result would be dismissal

3. Ct. is unlikely to dismiss entire claim for indispensible party and will likely shape relief instead

1. place potion of the recovery in escrow

2. determine they are not an indispensible party
e. FRCP 12 (e): “Motion for more definite statement”: problem w/fair notice
a. Available when a complaint is so vague or ambiguous that your client cannot reasonably be required to formulate a response(Bower)

b. Must be made before the responsive pleading (b/c if you made an answer – you formulated the response – what you are claiming you couldn’t do)

c. Motion must include a description of the “defects complained of and the details required”

1. May be a delay tactic for defense or make P disclose more facts or constrict claim through specificity

2. Not to be used as a substitute for discovery

d. Judge probably won’t dismiss on 12(b)(6) – so can use 12(e)
e. Available when plaintiff can amend – if P cannot amend 12(b)(6)
f. FRCP 12(f): Motion to strike (pg 209)

a. Asks the Ct. to delete from the pleading “any insufficient defense or any redundant, immaterial, impertinent or scandalous matter”

b. Imposes time limits 

c. Ct. can act on own initiative at any time
*If P can’t amend =12(b) (6) motion; if P can amend = 12(e) motion

*P can use motion 12(e) if counterclaim filed by D (most common)

III. Motion w/answer: 

a. 12(b) motions may be made in answer

b. FRCP 12(h):  waiver of defenses

a. 12(h)(2): Favored defenses  - can bring in pre-trial motion, w/answer, w/amendment to answer, 12(c) motion(after pleadings are closed) or at trial

1. 12(b)(6-7): 6) failure to state a claim in which relief can be granted, 7) failure to join a party indispensable under rule 19
2. Are not waived is failed to consolidate under 12(g)
3. Are not waived by omission in the answer
b. 12(h)(1): Least favored defenses 

1. 12(b)(2-5): 2) lack of J/D over the person, 3) improper venue, 4) insufficiency of process, 5) insufficiency of service
c. 12(h)(1)(A):  if not brought w/original motion as stated in 12(g), then least favored defenses waived
d. 12(h)(1)(B):  if no pre-answer motion, or in answer, or in amended pleading under rule 15(a) – then least favored defenses are waived
1. If amendments are not allowed under 15(a) to responsive pleading made as a matter of course
1. Amendments allowed under 15(a) if:
i. As a matter of course:
1. Amending to insert a motion isn’t a matter of course (only under 12(h)(1)(B))
ii. When justice so requires
1. Must be within 20 days of responsive pleading & if case not placed on the trial calendar 

2. Amendment to add a defense will usually not save you from your waiver

e. 12(h) (3) –special defense 12(b) (1)

1. Lack of J/D over the subject matter, the Ct. shall dismiss the action! (NEVER WAIVED)

f. FRCP 12(g): consolidation of defense – must bring them all at the same time if then available unless a favorable defense (12(h)(2) lists exceptions)
1. Ignorance is not an excuse

2. If didn’t know, I can argue that 12(g) isn’t barring & can bring defense within reasonable time of new information 

3. Purpose to avoid piece meal legislation (would be disruptive to legislation if you could bring them anytime…

IV. Motions available after pleadings:

a. FRCP 12(c): motion for judgement on the pleadings

a. ONLY after the pleadings are closed, then can bring this motion

b. Infrequently used – 12(b)(6) or MSJ
b. FCRP 12(b)(6-7): most favored motions

a. 12(b)(6) failure to state a claim in which relief can be granted, 12(b)(7) failure to join a party indispensable under rule 19

c. FCRP 12(b)(1): Lack of J/D over the subject matter 

a. special defense – never waived

3. Answer and Affirmative Defenses

Rule 8(b) and (c)
I. General
a. A party has 20 days after the complaint was served to file an answer
a. Extended for out of state service

b. Can be delayed with waiver (60 days) and 12(b) motions

b. Pleader shall state (Short and plain) defenses to each claim asserted, and admit or deny the allegations

c. An answer includes the following:

a. R8(b) : Admissions and denials to the averments of the plaintiff’s complaint

b. R12(b) defenses

c. R8(c): affirmative defenses

d. R13: counterclaims and cross-claims

d. Other considerations:

a. R14: implead another party? Or otherwise add party?

b. Reduce the number of parties through motion for misjoinder (R21)
II. Admissions & Denials – 8(b)

a. 8(b) Requires defenses, admissions or denials to allegations for pleadings as defined in 7(a)

b. All that is required is a “short & plain” statement

a. However - In Fed Ct., must specify admit/deny each claim
b. Penalties exist for denying an entire group of averments 

1. Sanctions!

2. Or Ct. can “determine” your answer if not specific

c. Response:

a. Admit = P is correct (see also affirmative defenses)
1. Taken as true for the remainder of the case (more binding than evidence at trial)
b. Denial = P is incorrect

1. Can deny and put allegation at issue

1. If there's a point you agree with one thing, but disagree with everything else in the point, you can "Admit to the extent of…., deny all else"

2. Exception: amount of damages
3. Specific denial – applying to only parts of the pleading
4. Complete denial – applying to entire complaint
5. General denial – applying to the entire complaint, except paragraphs specified
c. Say nothing : under 8(d) – P’s claims are considered true(can amend sometimes)
1. *Lack of response is an admission of claim!

a. If lack of knowledge or information – deemed to be a denial

2. Don't know b/c don't have evidence one way or another – "I lack sufficient knowledge or information sufficient to form a belief about the truth of the allegation"

3. Must be actual lack of knowledge (good faith effort to determine answer)
d. If no responsive pleading is required or permitted, averments are taken as denied and avoided
III. Defenses – 12(b)

a. See above

IV. Affirmative Defenses – 8(c)

a. Affirmative defense = P’ allegations may be true but are barred by my affirmative defense 

b. This isn’t in lieu of 8(b) – still have to answer/deny all allegations

a. So still could loss even if affirmative defenses give privilege

c. Can be added to answer – D has burden of proving these defenses (at trial)

a. Have to plead it or you may waive it – plead if you can

1. Ex)  Statute of limitation bars this claim

b. Can amend your pleading with same rules the P has to live with (Rule 15)

1. Can amend answer and add 8(b)(c) (unlike 12(g))
d. Other Examples:

a.  Assumption of risk, statute of frauds, parole evidence, contributory negligence

V. Default

a. Do nothing -- don't file

a. Effect on D: Default judgment could be made against D if don’t answer within 20 days (Binding judgement)
1. If default judgment entered, never get to argue the merits (unless default judgment set aside) 

1. waive rights to defend claim (forego all rights to argue merits)

2. Why? preclusion – res judicata
2. Collaterally attack judgement

1. Collaterally attack on J/D claim only – forever waived right to argue merits

3. If you don’t live in the state where the claim is brought against you, you can default hoping the other party won’t/cannot enforce the judgement in your state? 

1. Consider full faith/credit – probably wouldn’t work (depends on the nature of the judgement)

b. Effect on P: P proves damages with witnesses

VI. Counterclaim & cross-claim (see below)
a. Counterclaim – D presents claims against 3rd parties
b. Implead – bring in 3rd party
Greenbaum vs. United States

· Late is raising the issue of subject matter J/D – 12(b)(1)

· Defense for lack of subject matter J/D isn’t waived b/c it is delayed – site 12(h)(3)

· Answer claims as having lack of knowledge; May be held to a duty to exert reasonable effort to obtain knowledge of a fact
· Ct. held the government did have knowledge when it made answer - Held as admission
4. Counterclaim, Cross-claim & Third Party Claim
Rule 13, 14
I. Rule 13: Counterclaim

a. A claim asserted against an opposing party (usually by D against P)
b. May seek any kind of relief that the Ct. is competent to give (may or may not be related to the Ps claim)
c. Either compulsory or permissive:

a. 13(b) Permissive Counterclaim: does not arise out of the same transaction or occurrence and independent grounds for jurisdiction is required.
1. May not be precluded later

2. Unrelated claims (like R18)

b. 13(a) Compulsory Counterclaims:  arise out of the same transaction or occurrence, no independent basis of federal jurisdiction is required.

1. Use it or lose it, avoids conflicting judgments over the same fight – Trial efficiency

2. If compulsory and you don’t assert it in response to the counterclaim, you lose the ability to discount it in a separate suit (USE IT or LOOSE IT)

3. precluded from asserting it in a separate action so the court system does not have to litigate the issue later

4. Rationale for 1367 – preclusion is not brought w/claim – same T/O standard

c. Ex) battery/slander after car accident

1. Negligence of car accident (A(B); counterclaim battery (B( A)

2. Permissive or compulsory?

1. Definitely more efficient to bring both at one time

2. Case intersects – damages, medical injuries (may be doctor’s testimony)

c. Tests for compulsory v. permissive (p279):

a. All the issue of fact/law rose by the claim and counterclaim largely the same?

b. Would Res judicata bar a subsequent suit on D’s claim (Banque Indosuez)
1. If this is the case (or possibility) may chose to bring claim

1. In example – bringing counterclaim would probably make D look better

2. May later be waived

c. Will substantially the same evidence support or refute P’s claims as well as D’s counterclaim?
d. Is there any logical relationship between the claim and the counterclaim?
d. If compulsory, must be the same transaction

a. Transaction = is a word of flexibility in counterclaims, such that it may include a series of many occurrences, depending not so much upon the immediateness of their connection as upon their logical relationship
b. Issues must be sufficiently related to be compulsory (Banque Indosuez)
e. Then, must determine the logical relationship

a. Uses same evidence standard - logical relationship means . . .does the occurrence arise out of the same evidence

1. Test is evidence now, not occurrence

b. Same Evidence Test
1. Related to Rule 15: “same basic injury test” in Schwartz – but focused on “occurrence”

1. allow relation back b/c same occurrence - so long as no prejudice
i. judicially efficient

ii. based on liberal pleadings to avoid technicalities and get to merits

2. Related to Supplemental Jurisdiction statute 

1. If P asserts a federal claim against D, he is allowed to append a state claim to the federal claim so long as it arises out of the same “common nucleus of operative fact.” 

i. fairness for both P and D and keeping Fed courts open

VII.  Rule 13(g): Cross-claims

a. Claim between co-parties (usually Ds)

b. May not assert every claim you have against the opposing party

a. Must be closely related

b. transactionally related claims not mandatory

c. Permissive

a. won’t be barred by res judicata, or collaterally estopped from using the claim/defense in subsequent suit
VIII. Rule 14: Third Party claim:

a. Must make motion no longer than 10 days after serving the original answer or else obtain leave

b. Pleading under 7(a)

a.  third party complaint is ordinarily a pleading

b. Answer to a third-party complaint must follow 8(b)

1. Can raise 12(b) motions, etc (except probably won’t be successful on lack of subject matter j/d or lack of venue)

2. Can also assert claims against P directly as third party D


1. May assert claims out of the same transaction & occurrence, but don’t have to

3. Plaintiff can assert claims against the third party defendant if arise out of the same T/O

c. Permits the Ct. to allow D to implead a person not already a part to the action who is or may be liable purportedly liable to the D for all or part of the D’s liability to the P
a. Original D becomes third party P
b. Third party implead becomes third party D
c. 14(a) doesn’t allow a D to add a party by asserting an independent action even though it related out of the same general set of facts

d. “who is or may be liable” – three conditions:

a. Impleader can be used only in order to bring in one who isn’t already a party

b. The D (third party P) has or have a claim against the new party it is trying to implead

c. D’s (third party P) theory against third party D has to be “for all of part of Ps claim against the third-party P(D)”

1. In other words – D ONLY has a claim against the third party D IF he is held liable to the plaintiff
e. Allowed unless would cause prejudiced

a. The Ct. must balance the benefits derived from the impleader against the potential prejudice to the P and third-party Ds (Gross)

b. Those benefits of settling related matters in one suit

Banque Indosuez v. Trifinery (p277)

- Issue: Motion for summary judgement & dismissal – does the judgement bar the D’s compulsory counterclaim from being tried in a subsequent suit?

- “If a counterclaim is compulsory, the waiver clause isn’t enforceable since it would preclude Ds from ever raising the issue in this or any other Ct.”

- Issues must be sufficiently related/similar to be compulsory – if not sufficiently related, no res judicata bar if Ps claim were decided before Ds counterclaim

Gross v. Hanover Ins. Co. (p 281)

- Party seeks to file a third party complaint more than 10 days after serving the original answer – the D must obtain leave on motion upon notice to all parties on the action

- The Ct. must balance the benefits derived from the impleader against the potential prejudice to the P and third-party Ds

- Those benefits of settling related matters in one suit

- Here: the third party’s claim “arise from the same aggregate or core facts which is determinative of the plaintiff’s claim and thus the interest of judicial economy would be served by permitting those claims to proceed in the same action”
- “who is or may be liable”: Makes it clear that impleader is proper even though the third party defendant’s liability isn’t automatically established once the third party plaintiff’s liability to the original plaintiffs has been determined

5. Certification & Sanctions

Rule 11
I. General

a. Sanctions are designed to effectively discourage lawyers from making ungrounded allegations in their complaints

b. Purpose – to deter (after 1993 amendments to FRCP)
a. General rule (for US) that each person pays for own legal fees – statutes for fee shifting are rare

c. Cornerstone rule for certification standards & therefore sanctions for not meeting those standards…

d. Not only remedy: See also FRCP 37 (discovery abuse) & 28 USC ss1147 (vicarious litigation – award damages to a P when a D improperly removes a case)
e. Major debate in our society – have trial lawyers destroyed our society?  Or are the Ps' attorneys the bulwark of our system to protect our society against excess/power of corporate interests, etc? 

Duties:

· Duty to investigate – investigate the legitimacy of a claim before filing/signing a pleading

· Duty to mitigate – if suing for lawyers’ fees, duty to mitigate by attempting to dismiss the case early on

Requirements for Sanctions: 

· P attempts to bring a frivolous suit, or

· P brings insubstantial claims to court

· the court can impose Rule 11 sanctions even if P moves to dismiss the case, since P’s dismissal does not terminate the Court’s power over the case (see Rule 41).

Review of Rule 11 decisions:

· Appellate Court’s should use either:

· Abuse of discretion standard to see if the evidence is grossly misinterpreted, OR

· Error of law standard

· Appellate Crt shall not dispute whether the Dist. Crt was correct in determining facts applicable to Rule 11.

· Only attorneys’ fees incurred while the case is in the Dist Crt are recoupable (not appellate fees)

Rule 11. Signing of Pleadings, Motions, and Other Papers

a. Signature: by the lawyer or the pleader, include address and phone number; If missing, court can strike
i. Applies to assertions contained in papers or submitted to the Ct. – BUT also “or later advocating”

ii. Thus, “or later advocating” has been interpreted to impose sanctions on oral arguments if they have “substantial connection” to a signed document (could be a Misrepresentation during oral argument)

b. Representations to court – signature implies that, to best of signer’s knowledge, w/reasonably inquiry, the pleading is:
i. made with a Proper purpose – not to harass or cause unnecessary cost or delay
ii. Warranted by Existing Law – or a non frivolous argument to change existing law

1. Must have absolutely no chance of success under the existing precedent to be sanctionable (p 264)

2. Although the claim may have been so in artfully plead that it cannot survive a motion to dismiss, such a flaw isn’t in itself support rule 11 sanctions

iii. Well grounded in Fact – likely to be reasonably supported by fact (Is it without factual merit)

1. The fact that an attorney has done a good deal of prefiling investigation doesn’t relieve her of potential sanctions when the client’s own deposition shows that her case is w/out factual merit

iv. Based on Evidence – denials of factual contentions are based on evidence or reasonably based on lack of belief/information

c. Sanctions – if Rule 11(b) is violated, the court may impose sanctions to lawyers/signers:

i. How sanctions are initiated:

1. by motion:

a. must be made separately from other motions

b. motion must state violation of Rule 11(b)

c. may only be filed if the pleading is not corrected within 21 days of service (Harbor rule)

d. the court may award the winner reasonable expense and fees incurred in making or opposing the motion

e. law firms will be held jointly liable – absent exceptional circumstances
2. on court’s initiative: if the court initiates the sanctions (by Order to Show Cause), the burden of proof will fall on the pleader to show that it is not in violation, and the 21 day harbor period does not exist.

a. court not required to impose sanctions on attorneys, may not decide to

b. Limitations of Sanctions – limited to what is sufficient to deter repetitions of conduct. May include:

i. Non-monetary damages; Penalties paid to court; Payment of another party’s fees

ii. Purpose:  to deter, not to compensate.

c. Not applicable to Discovery – Rule 11 does not apply to:

i. Disclosures

ii. Discovery requests

iii. Responses

iv. Objections

v. Motions subject to provisions in Rules 26-37.

1.  “Safe Harbor” allows the π 21 days after the motion for sanctions to amend or withdraw claims before the motion can be filed with the court.

a. Lesson:  a party should file for dismissal (56, 12(b) (6), 12(c)) AFTER it files for sanctions.  If SJ is granted, then there is nothing to sanction (no paper, claim or defense left to amend or withdraw) and the party seeking sanctions is out of luck because the 21 day period was not allowed.
b. Created an exception - 11(c)(1)(b)

·  exception to the safe harbor: the judge has inherent authority on its own initiative to issue sanctions if cause is shown (sua sponte) – doesn’t have to be within 21 days
· Sue sponte ward of sanctions requires the issuance of a show cause order and a reasonable opportunity to respond

· Sue sponte awards are to be examined more closely b/c of lack of the safe harbor
II. Policy considerations/History:

a. 1983 amendment

a. Amendments responding to perception of unscrupulous Ps and P attorneys to put forth frivolous lawsuits based on the liberal standard of Rule 8

b. Therefore – made sanctions MANDATORY

1. Purpose – to punish 
2.  primarily targeted P's attorneys vs. D's attorneys (empirically P’s attorneys punished far more often) 

c. Included the following provisions:

1. “The allegations have evidentiary support or are likely to have evidentiary support”

2. Expressly applied to oral statements

3. Sanctions paid to opposing party & are imposed to punish

b. 1993 amendment

a. Since amendments of 1993, sanctions are less frequent

1. W/out regards to frivolous litigation, Rule 11 changes hasn't fixed the problem and is making new problems

2. Litigation problem was not such a problem?   Unknown.

b. Changes since 1983:

1. Sanctions are now discretionary and not mandatory (“shall” to “may” section 11(c))

1. 1983 amendments used mandatory sanctions as a means for forcing lawyers to conduct adequate factual and legal investigations prior to commencing the suit

2. Created a “Safe Harbor” Rule 11(c)(1)(A) 

1. Makes it difficult to get sanction

3. Now you need “evidentiary support”
1. suggests that you may search for evidence through investigation and may be more permissive

2. If witnesses say one thing, client says another

i. Recreate the accident

ii. My witness is more credible

iii. I have done cases like this before, and I believe the facts to be such

c. Evidentiary support makes claims more stringent in that: You have a continuing obligation to ensure that claims maintain evidentiary, even after claim is accepted – UNTIL you are 100% sure

1. Imposes a continuing obligation to ensure accurate documents

1.  Parties required and must update info that is now false 

i. if becomes obsolete, must update

2. Rejects a “snapshot” approach of 1983 sanctions

2. Sanctions are paid to the Ct. 

1. Created less enticing to bring sanctions (not discussed)

2. Sanctions should be limited to what is sufficient to deter repetition – not punish

3. Doesn’t “expressly apply to oral statements – however has been interpreted to apply in some cases:

1. 1993 doesn’t cover oral representations – unlinked to written papers (explicit in 1983) 

4. Requires papers to be “well rounded in fact” versus 1983’s “Would likely have evidentiary support”

d. LARA  (latest iteration)

a.  Republican lawmakers that "beat up" on P's attorneys – back to draconian rules of 1983 and more
III. How to bring sanctions

a. Certain ways you have to give notice – failure to do so, sanctions

IV. What can be asked for:

a. Attorneys fees, Filing fees, Equitable relief – injunction, etc

Progress Fed. Savings Bank v. National West Lenders Association (p 261)

· In order to commence a motion under Rule 11: “an informal notice either by letter or other means doesn’t trigger the commencement of the 21 day period”
· Safe harbor doesn’t operate when a Ct. awards a sanction on its own initiate: 
· Sue sponte ward of sanctions requires the issuance of a show cause order and a reasonable opportunity to respond
· Sue sponte awards are to be examined more closely b/c of lack of the safe harbor
6. Amendments
Rule 15
I. General
I. Policy/rationale:
a. Amendments should be freely allowed b/c only need notice pleading
b. May be able to better define claims after some time for discovery
1. New facts
2. New defenses
3. New parties?
*Go through rule 15 by each step and analyze each person in the question individually
*Use all facts – if N/A, write N/A

Amendments to pleadings: FRCP 15
II. 15(a) – can we allow amendment?
I. 15(a): amendments allowed “when justice so requires” – lenient standard

a. “once as a matter of course at any time before a responsive pleading is served”

1. "As a matter of course" lets you amend your case w/out the Ct's leave
2. May be amended before answer/responsive pleading, or 20 days after

b. “leave shall be freely given when justice so requires”

1. Still can amend with Ct's approval if you don't meet the "matter of course" rules


2. “Justice” may include adding a claim, defense or a party within meaning of 15(a) – unless S/O/L has run, then look to 15(c)

1. S/O/L may not begin to run in circumstances where a reasonable potential P would not know she has been harmed

3. Unless amendment would  be unduly prejudice
1. Delay might be enough for prejudice-– difficult to obtain facts when there is late notice, or start a new topic would fundamentally change the nature of the case

4. Arguments why justice doesn’t require an amendment(defendant)
1. The opponent has unreasonably delayed raising the issue, although the argument usually fails w/out an additional argument about prejudice

2. You have been prejudiced in your preparation of the case by the delay

3. The new issue is arose by bad faith, such as the purpose of clouding real issues or confusing the fact finder, or making the other side look bad or largely an irrelevant question

i. Sanctions!

4. The new issue is “futile” in the sense that the party pressing it cannot win on it
II. Answering amendments: must be done within the LONGER of:

a. 10 days after service of the amendment, OR
b. the time remaining within the original 20 day response period (from initial pleading)
*15(a) must be satisfied prior to moving onto 15(b) – CAN YOU AMEND? And if so… can you then relate back
III. 15(b) – Amendments to conform to evidence

I. Issues expressly or implicitly consented to by parties are considered to have been raised in pleadings (although never were - evidence that goes beyond the pleadings)
a. If object – rule 15(a) allows amendments when “justice so requires”

b. If don’t object – impliedly consent

II. parties may raise a motion to amend the pleadings (to conform to the evidence) at any time, even after judgment – this is to promote liberal pleadings and to encourage judgment on the merits instead of pleading

III. If the party objects to amendments, new evidence, or issues not explicitly included in pleadings, the court may still grant/allow if it will promote justice (and the other party cannot show prejudice)

IV. Can allow for continuance to meet new issue w/out prejudice – but this is unlikely and disfavored if the party has had ample time to bring beforehand (may be at trail – don’t want any delays)

IV. 15(c) – when an amendment is allowed, can it relate back?
· The Relation Back Doctrine moves the effective date of the action/amendment back to the date of the original pleadings (within the SOL)
15(c) Amendments will be considered to relate back to the date of the original pleading if:

1. Permitted by law providing for the SOL in the case, OR
a. Use state rule if more permissible than Fed. rule

i. Would apply the relation back doctrine of the state law if your claim was grounded in state law (diversity j/d) – if more lenient than the Fed. rules
2. They are related to the original claims (arise out of the same conduct, transaction, or occurrence – Gold Dust, Crompton), OR
a. must arise out of same “conduct, transaction, or occurrence” of original pleading

i. Common core of operative facts…(mayle vs. Felix)

ii. Same Basic Injury Test to determine same occurrence, Swartz v. Gold Dust Casino
1. one injury

2. different invasions of the party’s primary right

3. different breaches of the same duty
iii. “Factually & temporally” related (same facts, same time)

iv. this will mean same evidence, witnesses, etc – no prejudice, judicially efficient

1.  Facts must persuade – need to apply facts to basic principles

3. ONLY applies when adding a new party: There were misidentified parties in original claim. Such amendments will relate back to date of pleading only upon reasonable notice IF:

a. a party has received notice of the action and will  not be prejudiced in maintaining a defense on the merits (Gold Dust – dual CEO), AND
i. prejudice may involve inability to obtain evidence or witnesses b/c it has been so long since the cause of action

ii. or, have not had enough time to investigate or bring in 3rd party (architect, engineer, workers, etc.)

iii. bad faith and causing undue delay
iv. BUT, violation of SOL alone is not enough (Swartz)
i. new party knew or should have known that the action would have been taken against her, but for the fact that there was a mistake as to her actual identity

ii. If there is a new ∆, he must receive notice within the limitations period (formal notice is not required, Swartz holding that proposed amended plea sufficient notice) and the ∆ should have known that the action would have been brought against him if not for a mistaken identity.

** Must meet 15(a) and 15(b) before can move to 15(c) - The claim for the newly named D must have arisen out of the conduct, transaction or occurrence set forth in the original pleading

4. NOTICE FOR NEW PARTY: Must be met within the period provided by Rule 4(m) for service of the summons and complaint 

a. New party must receive notice within 120 days (from the date of original service) & complaint must be amended within this period… (rule 4(m) – service of process)

b. Notice methods (Singletary)
i. Shared attorney method: Received timely notice b/c shared attorney with a known party in the complaint

1. When an originally named party and the party who is sought to be added are represented by the same attorney, the attorney is likely to have communicated to the latter party that he may very well be joined in the suit

2. Communication must be within the 120 days

ii. Identity of interest method: Received timely notice b/c had an identity of interest with the named party in the complaint

1. That the parties are so related in their business operations or other activities that the institution of an action against one serves to provide notice of the litigation to the other

2. Imputation of notice – “same” party

3. Swartz – D was on notice b/c same person (even though different party names)
c. New named party must have recovered notice of the institution of the action within the 120 day period that the party won’t be prejudiced in maintaining a defense on the merits

5. Knew or should have known that “but for a mistake” made by the P concerning the newly name party’s identity, “the action would have been brought against” the newly named party in the first place”

a. Notice may be deemed to have occurred when a party who has reason to expect his potential involvement as a D hears of the commencement of litigation through some informal means

i. If the person saw a copy of the complaint naming both the place where he worked an unknown employee as a D which he knew referred to him (Singletary)

1.  “but for a mistake”: if misnamed party, no necessarily on notice b/c knew of accident – must know of action 

2. Majority of j/ds – say substituting the name of a D for a john doe or “unknown person” doesn’t meet the “but for mistake” – b/c the identity of the D isn’t a mistake concerning the D’s identity

ii. Requires more notice than the event that gave rise to the action; it must be notice that the P has instituted the action (Singletary)

iii. Some Ct’s may not allow a new party b/c not a mistake… (DOES ALLOW IT! So on exam, put it down!)
V. 15(d) – supplemental pleadings 

I. When events have happened since the initial pleading (so could not have been brought before b/c had not occurred)

VI. “tolling agreements”: D agree to stop the statute of limitations

I. Ex) a D may not want a complaint to be files and may ne willing to agree to forestall the running of the period of time under the S/O/L pending settlement negotiations

* Need to apply facts to basic principles, facts must persuade

VII. Reasons NOT to allow amendments:

I. Opposing party has burden of showing that he will be prejudiced
a. No longer evidence, witnesses gone, not same occurrence, etc.
b. Undue delay
c. Made in bad faith
d. Did not receive notice

Swartz v. Gold Dust Casino (Cavanaugh): new cause of action & new D 
- Arose out of the same injury (One fall/one day)
- Notice was given to new party b/c was the same person - 15(c) (3) 

 - Considered same person – should have known based on authority

Singletary v. Pennsylvania Department of Corrections (p 224):
- Wanted to amend her complaint to add a D (physiologist) and have the amendment relate back to the original complaint (S/O/L has run) - Issue: adding a D:
· Substitute physiologist with “unknown corrections officer” in original complaint
· Shared attorney – same attorney, but did not become attorney until after 102 day period
· Doctor and the prison are not the same for the identity of interest method
· “but for a mistake”
· Original complaint named “unknown corrections officer” and party wishing to be added is a staff physiologist (not a corrections officer)
· “john doe Ds” are not mistake - had a chance for significant discovery, etc.
· Controversial – what if don’t know D (never met – but knew they were an agent of the company?) Does this discriminate against Ps when it is of no fault of their own for not knowing their assailant (wrong-doer)?
Held – not a mistake, and shouldn’t have known or should have known, thus did not receive notice (amendment disallowed)

Christopher v. Duffy (p232)

“a motion to amend shall be allowed unless some good reason appears for denying it” – included relation back of amendments
- Includes adding a party, sounding a new theory of liability, or claiming a remedy for the injury first sued upon

- Permission to amend turns on undue prejudice to the opposing party
- The lapse of years almost necessarily would obscure the facts: evidence, witnesses, etc
Mayle v. Felix
- Common “core of operative facts” – same time/place

- “Factually & temporally” related (same facts, same time)
- Not the same transaction (2 causes of action – did not arise out of the same conduct, transaction & occurrence; P alleged it was out of the same wrongful conviction – didn’t work)
- Amendment disallowed (Different time – different COA)
7. Joinder of Claims & Parties
Rule 18, 20, 23

FRCP 18: Joinder of Claims or Remedies (PERMISSIVE!)
I. Allows parties to join claims whether they are related or no (join anything!)

a.  may join as many claims as you have against the party

b. liberal standard – like 8(a) or 15(a)
c. Purpose is efficiency – want to settle as many claims between the parties as you have at once

II. jurisdictional and venue requirements must still be met

III. Preclusion: 
a. Once you go to trial, all claims must be brought/merged – no second trial

a. If not related claim, can still bring case in a subsequent suit

b. If did not know about it & couldn’t have reasonably known about it through discovery, may be able to bring claim later (subsequent suit)
c. If claim is related to the same transaction(and meets elements of res judicata below)may not bring subsequent suit

1. Preclusion happens at final judgement or at time of settlement 

1. A claim that arises out of the same transaction and occurrence may be forever barred if not brought up at this time

2. Can be interpreted as not being exactly the same T&O to allow later claim – some discretion

IV. Rule 42(b) – allows a judge to separate claims for trial for reasons of convenience, avoiding prejudice and economy
V.  “Opposing party” includes co-(s who have filed a cross-claim against you.  Or, once you file a cross-claim, they’re now your opposing party, so you can join add’l unrelated claims. You just have to get a 13g RELATED claim in FIRST – then you can join on unrelated ones via 18a.
FRCP 20: Joinder of Parties

-Jurisdictional and venue requirements must still be met

I. Persons joining or joined in an action have rights “arising out of”:
a. The same transaction or occurrence (therefore would be the same set of facts/evidence)
a. Same definition as under R15(c) and R13 & supplemental J/D
1. Adds language of a “series of transactions or occurrences”

2. 1367 and R20 were made by different governing bodies – are they the same?

1. 1367: “same nucleus of operative facts”

b. More restrictive as doesn’t mention “no conduct” and common questions of law or fact (ii) (or does conduct=series?)

c. Consider whether there is sufficient overlap of facts or evidence as to whether the claims are logically related to each other

1. Ct. will want to know what will be convenient efficient and fair for the Ct. to keep the claims joinder (what evidence will be entered twice, what witnesses would have to testify twice (be inconvenienced))

d. “permits all reasonably related clams for relief by or against different parties to be tried in a single proceeding” (Kendra)

b.  The same common question of law or fact
c. 20a only applies to joinder of parties by the ORIGINAL PLAINTIFFS.  
a. Except – Under 13h, a ( can join additional parties as defendants on his counter-claim/cross-claim IF it is same transaction/occurrence and same law/fact Q
II. Should be interpreted more liberally than 15(c)(2) b/c efficiency & do not want to have multiple results to the same claim (i.e. one def wins/other loses for same dispute)

III. 20(b) permits the Ct. to separate parties to prevent “delay or prejudice” for purposes of trial or otherwise
a. Make orders necessary to prevent (fraudulent joinder, basically) – part who asserts no claim, or a party against whom no claims are asserted

b. Or order separate trials as necessary to prevent delay or prejudice

*Must prove communality with particularity of facts
FCRP Rule 21
- permits the Ct. to drop or add any dispensable party on its own initiative or as a result of a motion

- At any stage in the action on any terms as are just

Kendra v. City of Philadelphia (p 270)
- Facts: series of acts committed by Ds (not all at the same time, not all by the same persons) (Ds argue that P’s claims against them do not “arise out of the same T&O” b/c the stem from events spanning a fifteen month period) (Once parties added through Rule 20, allows as many claims to be added to the initial claim under R18)
- Held: claims are “reasonably related” even though they occurred at different times; Ds were engaged in a “systematic pattern of harassment” – each of the incidents were part of/within the “systematic pattern”
- Same question of fact (evidence); same question of law (discrimination)

8. Necessary & Indispensible Parties

Rule 19

I. Necessary parties: Where it doesn’t make sense to let a case proceed w/out an omitted party, either for reasons concerning the efficiency of the Ct. or b/c it is unfair to the absentee

a. Who is indispensible (19(a)(1)):

i. “If in the person’s absence complete relief cannot be accorded among those already parties”
ii. If the person claims an interest relating to the subject of the action and is so situated that the position of the action in the person’s absence may 
1. impair person’s ability to protect interest

a. due process concerns when a party may lose their rights w/out “notice and the right to be heard”

2. leave parties in substantial risk of double/multiple exposure to inconsistent obligations
a. note: doesn’t say “inconsistent verdicts”

b. Ex) Ct. tells W to turnover Blackacre to X and another Ct. tells W to turn over the same land to Y – W cannot give the same land to two different persons

iii. Doesn’t turn on transactional relatedness

b. If a person is considered indispensible (under 19(a)) – and CANNOT be brought in – consider other factors (19(b)):

i. Can the action “in equity and good conscience” proceed absent the 19(a) person?
1. If the action CAN proceed w/out the party, the party isn’t indispensible

ii. Does the person destroy diversity, or cannot get personal J/D?

iii. Whether a judgement rendered in the person’s absence will be adequate

iv. Whether the P will have an adequate remedy elsewhere if the suit is dismissed for nonjoinder

v. Consider the interests of:

1. The P
2. The D
3. The absent outsider (19(a))

4. “the interest of the Cts and public in complete, consistent and efficient settlement of controversies”

II. Strategic considerations:

a. D could bring 12(b)(7), failure to join a party under Rule 19

i. where joinder is impossible as this would destroy subject matter J/D/or b/c the Ct. would have no personal J/D over the party- may have to be dismissed
III. Necessary v. Indispensible
a. Necessary 

i. Meets 19(a), but may not be able to proceed in action (19(b))

b. Indispensible
i. “If in the person’s absence complete relief cannot be accorded among those already parties”

ii. Meets 19(a) and part’s absence/necessity > 19(b) factors

9. Class Action
Rule 23
a. Are an alternative to traditional vehicle of conducting litigation
b. Rare – when you bring in anonymous claims

c. One person represents claims

a. Suing on behalf of class b/c

I. Claims are similarly situated

II. Makes sense in efficiency to prosecute in class action

b. Certification – certify that the class and the person representing the class meet this threshold

d. Elements:

a. Class must be so numerous that it is inefficient to bring all parties into action (by joinder)

b. Communality
c. Typicality – claims of proposed class representative are typical to the claims of the class members – no special circumstances

d. Adequacy – is the names P and adequate representative

I. No conflict of interest

II. Adequate ability to represent the class

e. 23(b)(3) – opt out clause

a. Don’t want to be associated

b. Don’t feel the same way

Requires the right to “opt out”

Part 2: Jurisdiction
Checklist:

1. Personal J/D (In personam (Specific/General); In rem; Quasi in Rem)
2.  Subject Matter J/D (Diversity, Fed. Question & Supplemental J/D)
3. Notice & Service of Process
5. Venue (transfer of venue & forum non conveniens)

6. Removal/Remand (must have subject matter J/D first)

7. Waiver

1. Personal J/D
I. J/D based on property in the forum: In Rem/Quasi in Rem
a. Quasi in Rem: relating indirectly to property (sale of land for damages in first case against Neff)

b. In Rem: of or relating to property (Pennoyer v. Neff for ownership of land in question)
II. Fed. Concurrent Personal J/D:

a. Rule 4(k) (1) (a) – Fed Cuts can exercise Personal J/D over a D who could be subjected to the J/D of a trial Ct. in the state in which the district ct is located.  

a. So, the Fed ct will only have Personal J/D if the state Cuts in that state would have PJ (as determined by long-arm statute, Constitutional Minimum Contacts analysis, etc.)
III. J/D based on contacts with the forum (in personam)

a. General: Two types of personal J/D (in personam)
a. Specific J/D: single act or continuous but limited contact
1. Single acts b/c of their quality and nature are so related (McGee v. International Shoe, Inc.) (Hess & Palowski)

2. Continuous but limited activity in the foreign state related to the C/O/A, such as an ongoing business relationship (Burger King Corp. v. Rudzwicz)

b. General J/D: substantial or pervasive contact

1. If do not have specific Personal J/D; consider whether the contacts are sufficient for general J/D

2. Mere purchases, even at regular intervals, trips to forum, purchase from forum, training sessions not enough to satisfy minimum contracts for general J/D [more than the contract in Helicopteros]
3. Contacts may be so “systematic & continuous” and of such a nature that J/D allowed even if claim unrelated to the contacts [Shoe]
IV. Personal J/D asks - is D amenable to suit? 
a. Does a traditional basis exist? (Traditional Basis)
a. present in forum or consent (either voluntary or by waiver 12(b)(2) defense)
b. If not, is there a statute permitting extension of J/D? 

a. Forum has a statute authorizing assertion of Personal J/D (Statutory Analysis)
1. Long-Arm (specifically authorizes the state Cuts to exert extraterritorial J/D over a D who meets the conditions); 

2. Attachment (states may assert j based on the attachment of property at the outset of the suit. 

b. The application of the statute to the case at bar meets constitutional standards (doesn’t violate Due Process Clause).   (Constitutional Analysis)
c. Persons whose rights will be affected by any judgment are given adequate notice and the opportunity to be heard.
Step 1: Traditional Basis
I. Types of traditional basis:

1. Physical “Presence” or tag J/D (Pennoyer) 

a. Personally served while in forum 

b. Transient J/D was in mind when the 14th Amendment was adopted in 1868: Cuts of a State have J/D over nonresidents who are physically present in the State. The state has the power to hale before its Cuts any individual within its borders, no matter how fleeting his visit. (Burnham)
c. Burnham probably would ONLY allow J/D for presence if the party was in the forum VOLUNTARILY
i. Served in the state while voluntarily in the forum (and not in forum for Ct., or there for a specified purpose)

ii. Fraudulent Inducement – invalidates service where P has lured D into the J/D with falsehoods. 
2. Voluntary Appearance/Waiver 
a. Personal J/D is one of the least favored defenses and is waivable upon general Appearance to fight merits

3. Consent  

a. Contract clauses 
b. See Carnival Cruise (below)

c. Implied consent – use of highways is purposeful availment – attorney general is served on Ds behalf (Hess)
4. Agency/Service of Process 
a. Some state laws require appointment of a registered agent in order to do business 

i. If not, consent to service on state official – eg. attorney general

5. Domicile
a. If a citizen or resident then there is J/D regardless of presence

b. Rationale: Residents accord privileges and obtain protection from state, must answer for them

c. *Assures that there is at least one place he may always be sued

i. also applicable to corporations

6. Attach property in suit (In rem/Quasi in rem)

a. Quasi in rem: limit is value of property (Shaffer)
b. so long as you seize the property in the beginning

c. may not have to be related to the claim, still governed by minimum contacts of  Shoe (Shaffer)

i. Shaffer  (overrules pennoyer – not shoe) – everything is subject to the due process analysis – not quasi in rem

ii. Can’t grab hold of property (attach it like pennoyer) and grab a hold of it and sue on something that is unrelated

iii. Only way that would work if the property, that the contract in the state are so substantial that they rise to the level of general j/d
1. Sometime attach party at the outset of the suit to hold it/preserve it from it forever being lost

2. Sometime we grab a hold of property after the suit is over to settle a judgement
3. Why/when could you  take property
If none of the traditional exceptions apply ( 2 part test of Due Process Clause is applied
Presence:

Burnham v. Superior Ct of California (1990) – Can D (individual, NOT a corporation) be under a state’s J/D if he is physically served there but his actions are unconnected with the state?  Yes, personal service in-state is one of the oldest methods of J/D.  “Cuts of a state have Personal J/D over nonresidents who are physically present in the state.”

· Ct. says that the purpose of International Shoe is to give other means BESIDES personal in-state service to obtain PJ – not to overrule the validity of personal service in state!  Int’l Shoe involved an absent D.
· Scalia in Burnham( Must follow the “tradition” of due process, the “pedigree” of our laws – the history of natural law and custom of every state
· Not just one state or in one case such as this – that isn’t enough to change or comport with modern notions of justice
Corporation is different than a person for the purposes of “presence” in Pennoyer sense

“Tag” J/D on CORPORATE Ds’ employees or agents probably won’t work – the D itself, the corporation, is still absent and would still be subject to minimum contract/due process analysis.

· Some Courts say you can “tag” senior corporate officers/agents of process if they’re in state.  Some Courts say that’s crazy.

· Say a company is required to register an agent for service of process to do business at all in the state.  But the business they do is completely unrelated to the c/a in that state.  Can that P with that unrelated c/a serve the service agent in state and get Personal J/D?  Completely deflates specific J /D (since you can get general J/D just from the one process agent); also dilutes general J/ – no systematic/continuous here.
Consent:

Carnival Cruise Lines v. Shute (1991) – Washington D sues Carnival (FL Corp.) in Wash. Fed. Ct. for a slip & fall during a cruise.  There was a choice of forum clause (and arbitration clause) on their tickets saying suits have to be brought in Florida ct.  Ct. enforces this choice of forum clause and dismisses case; it’s not fraudulent, not fundamentally unfair (even though tickets were non-refundable), it’s efficient (otherwise they’d be getting sued EVERYWHERE), and “the Ps had notice” b/c it was on the ticket.
· P’s had choice - don’t go on trip and lose money or assume the risks that if something happens, will submit to settle through arbitration clause

· If consented to J/D elsewhere – can’t attempt to go to Fed. Ct.
· The Ct. doesn’t have either subject matter J/D or personal J/D
· Dismiss on 12(b)(2) or 12(b)(3)
Intro to Personal J/D & Traditional Concept of Personal J/D
Pennoyer v. Neff
Facts: default judgment by Neff and collaterally attack the judgement for lack of service of process (did not appeal b/c barred on S/O/L; and w/parties involved, would not have had a fair verdict in Ore.( Pennoyer Gov. Of Oregon); in Oregon could only argue J/Dal claims; new claim- new S/O/L; not in Cal b/c probably wouldn’t have J/D)

Mitchell files suit against Neff while he isn’t in state, by publication. Mitchell takes property of Neff’s to settle obligations within the state (did not attach land at the beginning of the case or the sale) - property is sold to Pennoyer at auction

Suit for quiet title –held for Neff; Pennoyer kicked off land even though had “adverse possession”

Why for Neff – Mitchell did not comply w/statute – improper notice

· Affidavit for publication:
· Has to come from publisher (not editor)
· Mitchell’s affidavit did not establish diligence
· Could have also thrown out on constitutionality – due process; but better under statutory 
· Justice Field – gave context to 14th amendment, first time in history 14th used to limit statute

Oregon Statute requirements for Notice: 1) Non-resident; 2) Absent from state; 3) Property w/in state (if Neff didn’t have property, he could allege no statutory authority – may not have had title to land); 4)  “need to make a diligent effort to try to locate non-resident to serve him by mail”

Full faith & credit  28 USC 1738 – if not proper J/D, so don’t need to follow

J. Field’s opinion

- Summary: There are absolute limits to state power; where outer limits are constitutional limitations under the due process clause

- First use of due process clause: liberty interest due process rights extend to defendant in a distant forum or forum that lacks power over them (Extends only to Ds and not Ps)
- We conceive that there are constitutional limits to state power

- The due process clause doesn’t actually confer any J/D on state courts
· it only defines the outer bounds of permissible J/Dal power. It is up to the legislature of each state to actually grant the power to its Cuts to exercise personal J/D, through J/Dal statutes.
XII. Dispute was about a personal obligation and not about title to property:

a. Territoriality for In personam J/D: to adjudicate a personal debt, states have J/D over a person within their borders & lack of J/D of someone outside their borders (unconstitutional to serve someone who is out of state)
i. Non-residents; absent from the state

ii. Con Issue: Neff was not physically present in state

XIII. Dispute about and only about title to the property

a. In rem – property within state, then state has absolute J/D over the property

i. Neff- Land had to be attached first b/f bringing judgement to have In rem

XIV. Dispute about personal obligation, but Ct.’s J/D is tied to property within the state

a. Quasi in rem – use property as a “hook” to obtain J/D over them as long as the amount in question Is less than the value of the property

i. Power over you b/c have property in the state (even if dispute isn’t relate to property)

ii. Neff: J/D doesn’t attach to land b/c land not attached before hand; therefore need to take possession of J/Dal nexus?

iii. Notice = seizure; service = power of J/D (as traditional base)

XV. POWER THEORY of J/D:

a. If you’re in state, or your property is in state, J/D.

b. If you’re not in state/no property in state, no J/D.

c. Both NOTICE and POWER are required.

i. Personal Service in-state = notice and assertion of power (over your person), at once

ii. Agreement (Voluntary appearance by () = you have had notice and are now submitting to state’s power

iii. Ct. seizes/attaches you’re in-state land at start of suit = notice (seizure = constructive notice) and power (Ct. has power over your land in its state), at once

XVI. Mitchell/trial Ct. were wrong and had no J/D, b/c they did not attach the land at the start of the suit (and it isn’t an in rem action – it’s in personam/quasi in rem).   Since the PERSON is out of state, the LAND is the hook; since it’s a personal action, you must attach the land first to have any power over the person – you are using the presence of the land as the means to have J/D in the first place.

XVII. So, b/c no attachment of land > no power OR notice > no J/D > TC ruling not valid.

XVIII. Attaches to Constitution:

a. Full Faith & Credit Clause/Statute – FF&C only extends to valid judgments
b. 14th Am. Due Process – Origin of substantive due process doctrine.  Validity of judgments may be questioned if ct. doesn’t have J/D over the party it’s adjudicating.  MUST bring (s within state’s J/D for rulings to count.
The Modern Conception of Personal J/D
Step 2: Long-arm Statutes & Other Non-Constitutional Limits on Judicial J/D

a. Procedural Amenability to suit 

i. Can be more restrictive than constitutional – “limit jurisdictional reach” 

1. just b/c constitutional, doesn’t mean Courts have to have that much power – therefore legislature enacted statutes to restrict judicial branch

2. balance of power issues

b. Must consider the statutory language of the states Long Arm Statute
i. constitutionally: must demonstrate that there is some positive law (statute or law) by which D is subject to suit

ii. The constitutional language isn’t self-executed - state has right to determine how far to extend the power of its Cuts to the limits of the clause, so long as not extra-constitutional (Hess).

1. 4(k)(1): Fed. Cuts are to be governed under the long-arm statutes that the state would use

iii. Limit is defined in the State’s Long Arm Statute
1. authorizes the state Ct. to exercise J/D over the Ds based on specific types of contact w/the forum state

a. includes what type of service of process is required

2. Purpose: reach out of the state to call nonresident Ds back into the state to defend lawsuits

3. Analysis: holds that limited in-state contracts only support J/D over claims that arise from those contacts

*If exam question doesn’t define, create decision tree: 1) one fork assumes full limits; 2) other fork not to full extent, hard to determine, short answer
c. Types of Long Arm Statutes

i. where legislature goes to the full extent of due process (open to all claims)

1. no statutory issue (constitutional ANALYSIS  IS statutory analysis) 

ii. where the legislature doesn’t go to the extent of due process (Statute specific – laundry list)

1. Ex) Ohio statute: carved out general J/D as not applicable in state (express)

2. Policy of state: 

a. limit power of judicial system

b. only hear specific jurisdictional claims

3. even in some of these states, the Cuts have interpreted it to do go to full extent

** Statutory can constrict/withhold power over J/D – when it becomes constitutional issue is if the long-arm statute out steps the boundaries of the due process clause (requires more than min. contacts – defined by Shoe, Dehnkla & Worldwide… etc)

a. ANALYSIS OF STATUTE!
iii. where some contain specific provisions, but then contain a catch-all clause at end (has been interpreted to go to the full extent of due process by common law)

1. e.g. - If person who does the following, he submits himself to J/D
a. Transaction of any business within the state

b. Commission of a tortuous act within the state

c. Ownership, use, or possession of any real estate in this state

d. Contracting to insure any person, property or risk located within this state at time of contracting, etc.

2. no statutory issue (constitutional analysis is statutory analysis), however STILL SHOULD EXHAUST STATUTORY LIMITATIONS IN THIS CASE ANYWAY!
d. If the statute is rewritten, you are amenable to suit again 
i. amendable under the new terms of the statute b/c you were only tried under the issues of the old statute

e. Texas - long arm statute has been interpreted to go to the full extent of Due Process Clause

i. Ex) accepted a state’s interpretation of full due process in WWV  

ii. There is no diff in territorial reach b/w a state Ct. and a Fed. Ct.
IV. Analysis:
a. Look at the scope of long arm – does it allow Personal J/D to be exercised under the circumstances of this case

a. Is it the same as Constitutional limit?

b. Confirm how far statutory amenability reaches – intended to include this D?  

c. If a D wouldn’t be amenable under a state’s statutes, probably won’t be amenable in a Fed. Ct. 

1. Fed. J/D is usually very similar to state J/D under Rule 4k1a

2. Only exception – if D isn’t amenable in ANY state ct (Rule 4k2) – like a foreign co

b. Does this violate constitutional due process rights?

a. Minimum contacts analysis based on deliberate activities of D -- purposeful availment 

b. Consider Reasonableness

c. OR is there a traditional basis of J/D?

a. Tag J/D, etc

Gray v. American Radiator (SC Illinois 1961) – Ohio co. D, Titan, makes valves out of state, then ships to radiator co. D in Penn., who then sells finished radiators in Ill. and elsewhere.  P injured in Ill.; can she sue Ohio valve D in Ill., even though they don’t actually sell any valves there?

· This is the first case testing the new Ill. long-arm statute, which was the first one in the country.  We are deciding the meaning of the statute as well as its Constitutionality.

· For “Nonresidents who have submitted to the J of our Cuts” – personal svc out of state is now allowed and has the force of svc within Illinois.

· “A nonresident who either in person or through an agent commits a tortious act w/in state submits to J here.”

· This extension of J/D is a legislative expression of statutory amenability to suit.  The state legislature wants its Courts to be able to hear this kind of case.

· Meaning of “tortious act” – is it just the wrong/injury occurring in-state, or the entire action + wrong?  D says only the injury happened there, not the negligent manufacture.  Ct. rejects this – says a tortious act isn’t tortious until injury occurs, so the “intent should be determined from general purpose/effect.”  Law applies when just the injury occurs here. (Doesn’t apply to NON-INTENTIONAL activities, like negligence).
· Due-process question – “It is a reasonable inference that Titan’s commercial transactions result in substantial use/consumption in this state” – element of foreseeability implied.
· “Where alleged liability arises from the manufacture of products presumably sold in contemplation of use here, it should not matter that the purchase was made from an independent middleman or that someone other than D shipped product into state.”
· Was Titan aware that Am. Rad. sold in another state? - Yes, therefore profited from state (availed themselves)
· Strict interpretation: only held liable when “knew” of sale in forum
· Unrestricted interpretation: includes all areas where the part was sold – known and unknown
· It’s not just quantity of in-state contacts, but quantity + quality.  This is why foreseeability is important.

· How much profit generated in Illinois

· Nature/scope of business w/in the state

· Market in Illinois (via middleman)

· Headquarters/principle place of business (general J/D) (incorporated in the state?)

· (chose to do business within the state would not offend due process)

· Do these business contacts relate to the claim (specific J/D)

· Even if this is the only sale/or 1% of sales in state – only need ONE for specific J/D (Hess & Palowski)

· Are the contacts significant enough for general J/D?

· Were any suits brought in Illinois before? (not helpful in sp. J/D cases)

·  “presence” of agent within the state (no longer applicable after Pennoyer) – applies to service only

· Fairness linked to autonomy – voluntary acts w/in the forum
Step 3: Constitutional Analysis (Due process analysis)
I. Due Process Clause of 14th Amendment
a. 14th amendment – originally about ensuring freedom of newly released slaves
i. Due process (14th amendment): forbids the states from depriving any person of life, liberty or property, w/out due process of law
ii. Limits the power of a state Ct. to render a valid personal judgment against a nonresident D.
b. A judgment rendered in violation of due process is void in the rendering State and isn’t entitled to full faith and credit elsewhere.
c. Due process requires that the D be:
i.  given adequate notice of the suit (see section 3) 
1. Generally proper if performed under rule 4
ii. Be statutorily and constitutionally subject to the personal J/D of the Ct.
d. This protects the Ds against the burdens of litigating in a distant or inconvenient forum, and is described in terms of “reasonableness” and “fairness”
II. Shoe analysis:

a. Action has to be in connection w/law suit to make sense for J/D (define “presence” by the nature/quality of activities)
i. Quantitative (Presence): what are the minimum contracts?
1. No number threshold, quantity of circumstances (i.e. Continental in Houston)
2. Ex. Hess & Palowski – one (accident), but is do related

ii. Qualitative (Relatedness):  how do these contacts relate to the suit? How closely related?

Int’l Shoe Co. v. Washington (1945) – Minimum Contacts in the forum that are Related to the C/O/A

“The revolution in J/D law” Washington served a Shoe salesperson in Washington for taxes unpaid in the state of WA. Shoe sold shoes in WA by mail order, had salesmen who they considered independent contractors. Statutory amenability issue: Shoe argued service on its salesman in Washington was not proper since they were independent contractors (like argument of service of process in Pennoyer – coming from editor not publisher) Therefore, cannot be personally served in the state b/c not present in the state and not doing business within the state. Constitutional amenability issue: Shoe argued that the WA Ct. had no power to tax interstate commerce (*thought this was the best chance to win case – issue was unresolved in case - Law had sufficiently developed to make this a non-issue)
· Replaces rigid but clear rules under Pennoyer (but DOESN’T overrule Pennoyer): under Pennoyer, no way to get people who caused consequences/harms inside the forum but never enter forum (or stay there long enough to get served) and have no property there.
· Protection of a person rights for due process saying they should not be hauled into Ct. w/out min contracts so that doesn’t upset fair play and substantial justice

· Inevitable result of industrial revolution, increased interstate business – all those cross-state business dealings were the most confusing part of all this

· Washington state Ct. – “Solicitation Plus” rule – solicitation within the state plus some additional activities = you are amenable to suit in state.

III. Due process inquiry; is it constitutional to make ( stand trial here?  Does it violate his 14th Am rights? (first time this analysis is used)

IV. “If the D isn’t present within the forum, he must only have certain minimum contacts within it” so that “fair play and substantial justice” isn’t violated.

V. “Presence in the state in this sense has never been doubted when the activities of the corp. there have not only been “continuous and systematic,” but also give rise to the liabilities sued on, even though no consent to be sued/auth of an agent to accept svc of process has been given.” (MIN. CONTACTS AND RELATEDNESS)
a. In this case – systematic solicitation of orders resulting in a continuous flow of product into the state = sufficient to constitute “doing business in the state” = “presence.”
b. BUT – Even if they didn’t do enough within the state to be considered “doing business,” they can still be held liable for specific causes of action related to their activities.  “Other such acts, b/c of their nature and quality and the circumstances of their commission, may be deemed sufficient to render the corp. liable to suit.” (assumes one contact which is so related)
VI. Procedure Rationale - Why keep appealing
a. Verdict and contacts may determine that Shoe “does business” in other states and owes more taxes

b. Future taxes now owed for this business in state of Washington

c. J/Dal nexus – so now amenable to suit in Washington (general J/D assumed)
Hess & Palowski – one act so closely related to get specific J/D (one contact but completely related)
I. Doesn’t offend the traditional notions of fair play & substantial justice b/c min. contacts enough

a. Enjoying the benefits of the roads; benefits of being in the state (reciprocal agreement)

b. “having chosen to drive in the state (contact) (voluntary and purposeful availment), it is reasonable to think it ought to have been foreseeable that if he drove negligently (related), it is foreseeable that he would be sued in the forum where he drove negligently”

i. Assumed risk by making choice to drive into the state: on notice b/c voluntarily entered state

1. Thus, if I am a company, I can choose to do or not to do business in the state

2. Intentional acts/contracts – chose to act within the forum

ii. Presupposes that you knew it was foreseeable – inherently circular (only when law has been established, we know it is foreseeable)

iii. Foreseeability/relatedness isn’t concrete– can’t assume all risks

Relatedness
II. Relatedness to claim: determine Specific or General J/D
a. Determining b/w specific and general: Be very, very clear about what the cause of action is in case
i. Determine the elements in the claim.  

ii. If you cannot determine the elements of the claim w/out including forum state, then there is likely specific J/D. (there is relatedness)

iii. If all of the elements can be proved w/out mention of the forum, then the claim is likely unrelated and the case is general J/D
b. Specific J/D = claim specific

i. Elements must be related or cause of action must arise out of activities within the forum
ii. forum state may have interest in the claim, which gives the J/D greater weight.  The less sufficient the forum state’s interest in protecting its citizens or laws or statutes, the less likely there is J/D specifically. 

1. committal of a single act (car accident – WWV)
2. committal of a severe or tortious act
c. General J/D = claim blind; Why do we have general J/D?

i. Safe harbor rule? – allow Ps at least one place to file suit w/out J/Dal issues (place of incorporation or maybe principle place of bus.) – No case support on this
ii. Regulatory Interest is key: contact is so substantial (Perkins) and/or continuous and systematic (Shoe) that it triggers:

1. State’s Regulatory Interest in a person that comes very close to a resident

a. consider Convenience/fairness to D

b. State has sovereign right to regulate behavior of almost citizens
c. Exxon may be as close to being a resident in Texas as is possible
2. Purposeful availment of the benefits of the forum (Perkins, Helico, Shoe, WWV)
d. Once determined, apply minimum contacts test accordingly 

i. based on quality and nature of contact - Doctrine of corporate presence (Shoe) 
Minimum Contacts Analysis
III. Apply the two prong test of Minimum Contacts
a. 1st Prong: Purposeful Availment indicates that:


i. D purposefully avails itself through its activities within the forum, such that they invoke the benefits and protections of forum’s laws (WWV, Burger King, Helico) (Also applies to Shoe)

1. certain causes of action are easier to show purposeful availment –such as intentional torts or breaches of contracts that are specific to the claim (Burger King)
1- Did D “seek to serve” consumers w/in the forum… did the product enter the market through a stream of commerce…? (purposeful availment)

2- Are the activists “systematic and continuous”? Helicopteros.  Are the activities (flow of products) regular and anticipated?  Asahi/Brennan – if so, it should be no surprise to ( to answer a lawsuit w/ regards to such activity. (foreseeable is it to D that he would be hailed into Ct. in the forum)

3- Does the D gain economic benefits, or are the contacts personal and/or domestic (as opposed to profit oriented)? What is the f’ability of the injury within the forum (car)? ( quality & nature of the activity)

ii. Purposeful availment:
1. Purposeful intent to do business or direct product towards forum state (WWV)

2. Intent indicates they should reasonable anticipate being hauled into Ct. b/c:
a. The state has a right to enforce orderly conduct of its near residents
i. D takes advantage of the benefits and protections of state

ii. D purposely seeks out or directs business of his own accord

iii. D solicits business in state, markets in state

iv. D signs a waiver clause to be subject to suit

b. Anticipation is logical Under Due Process, b/c Ds can structure their primary conduct to avoid or protect against suit with minimum assurance

i. clear notice as to where it is subject to suit (Shaffer)
ii. where it can alleviate the risk of burdensome litigation by procuring insurance

iii. where risks may be too great and thus allowing a choice to severe its connection with the State (WWV)
3. Conduct that can indicate intent or purpose:

a. Single sale or substantial and continuous flow of products (Shoe ,McGee)

b. Business headquarters, principle place of business, place of incorporation, assets, agents, extensive facilities, etc.

c. Prior Lawsuits: Have they ever been a P in forum or a D in forum

d. Did they advertise in the forum, or who solicited whom? 

i. Is there a K
ii. Designing the product for market in the forum

iii. Making money from it?

iv. Establishing channels for providing regular advise to customers in forum

v. Marketing product through a distributor who has agreed to serve as the sales agent in the forum (Asahi and Gray)

1. Middleman or direct?

iii. Foreseeability 
1. Foreseeable of use of product (stream of commerce)
a. Hard to gain J/D if there is no foreseeability that products will end up there – must purposely direct towards (WWV)
b. But, the products will end up somewhere – where is that likely?

c. Foreseeability relating to fairness in expectation of a suit/seek to serve [WW]
i. Value, volume and hazardousness –Steven’s dissent (no case support)
ii. conducted harmful or pervasive activities
2. Contacts Not enough

a. K with out-of-state party isn’t sufficient unless related to claim (Helicol)

i. Training to fly choppers in forum (perhaps)

b. Mere purchase visits not enough (Helicol)

c. Unilateral contact (bank withdrawal, etc.) not enough (Helicol)

d. Even accepting a position as a director of a corporation isn’t enough for personal J/D over that person.

i. The person isn’t consenting to be hailed into Ct. there

ii. He isn’t intending to purposely avail himself 

iii. Some states do enforce this in their long arm statutes however

e. Must be a substantial connection, either a continuous business transaction or of a nature so substantial to justify J/D (CMMC)

3. Stream of Commerce – no plurality in the Helicopteros decision – however, assumes stream of commerce plus will always provide J/D (O’Conner)
a. WWV – Stream of Commerce Plus - Consumer’s unilateral act of bringing the Ds product into the forum State isn’t sufficient alone (WW Volks) 

i. Mere foreseeability isn’t enough, it has never been a sufficient benchmark for personal J/D under the Due Process Clause

ii. Too expansive - amenability would travel with the chattel

iii. D must purposefully direct action at the forum State, not just merely place product  in the stream of commerce, otherwise cannot anticipate being hauled into Ct. there

b. Gray – Stream of Commerce Plus occurs in component manufacturing when design or direct product with knowledge that it will end up in forum
i. placing in the stream enough where original manufacturer’s intentional conduct made it aware of amenability
1. he benefits economically from State’s laws and regulations of commercial activity if those goods wind up in the forum state

2. there was a regular and anticipated flow of products
ii. Nonresident’s tortious act submits them to PJ – place of injury is determining factor

iii. Diff b/w a case where goods reach a distant State thru a chain of distribution (stream of commerce as that in Gray) and a case where the goods reach the same State b/c of a consumer (World Wide)

c. Asahi - Stream of Commerce Alone (Brennan) vs. the majority (O’Connor) default to WWV (Stream of Commerce Plus) – no real authority

i. O’Connor - simply placing a product in the stream of commerce directly or through distributors isn’t enough, there must be more

1. more indicates that you are aware or have the intent to direct that product to the forum state, either through distributors or whatever

2. EX: designed for, advertised in, providing service, agreement with exclusive dealer in forum
ii. Brennan states that placing in stream alone is enough
1. Awareness of final product being marketed in forum is sufficient for purposeful availment
2. Benefits financially even from indirect sale
iii. Stevens, supporting the Plus regime indicated volume, value, etc.
b. 2nd Prong: Reasonableness – Traditional Notions of Fair Play (DEFENDANTS LAST RESORT!)
i. The contacts must be such that maintenance of the suit “doesn’t offend traditional notions of fair play and substantial justice” (Asahi)
ii. Must consider following factors in fairness issue:
1. Burden on the D (inconvenience) – weakened by McGee
a. has been relaxed of late due to changes in American economy  - no longer as burdensome and inconvenient for P or D to travel to foreign forums

b. also can be accommodated by transfer of venue

c. Has ( already chosen to appear there before?

d. Forewarning – if you take these voluntary actions within the state, fair enough to make you stand trial here

e. Convenience/inconvenience

2. Interests of the forum state in adjudicating the suit - A state has an interest in making its forum open for its own residents who need to sue outsiders; also, there’s an interest in regulating non-residents’ behavior within the state.

a. Is ( or ( a resident?

b. Does ( have any contacts with the state?

c. Is the claim connected to the state?

d. (s who voluntarily do business in a state are reaping the benefits of that state’s laws

3. P’s interest in obtaining convenient and effective relief 

a. their interest in being able to sue where they live

b. Where are the evidence/witnesses?  
c. Would ( suffer a great inconvenience?
4. The interstate judicial system’s interest in obtaining the most efficient resolution of controversies

a. Shared interest of the several States in furthering fundamental substantive social policies (how this will affect other forums laws – is there a clash)

b. What are the policy implications – will it dampen foreign trade? 
i. Don’t want to discourage trade/ease of economic activities between J/Ds
ii. Does judicial system efficiency suffer?
c. Can be accommodated by application of forum’s choice of law rules 
iii. Must remember the intentions of the Framers: to have a common market of free-trade and no separate economic entities, yet allow state to maintain sovereignty and power to try cases in their Cuts
iv. The Due Process Clause doesn’t contemplate minimal contacts or inconvenience or State’s strong interest. As an instrument of interstate Fed.ism, it may still divest the power of a State to render a valid judgment

· If you establish minimum contacts, it is unlikely that fairness will overrule 
· There must be minimum contacts and then you must meet the rules of fairness, BUT with well established minimum contacts, you have already won the day, b/c it is only fair and just if you have established that qualitative analysis

· There are some exceptional cases (Asahi – Ps location tips scale the other way) where fairness will scour the minimum contacts, but it will be rare

· How you apply the reasonable fairness factor is usually secondary to the establishment of minimum contacts

· Burden of proof lies with P on minimum contacts and it lies with D on fairness

Examples – probably would not meet fairness test:
· Purposely avail yourself to the forum by picking up the phone? Maybe, if knew you were calling the state

· Purposely avail yourself by using the internet? Maybe if there is a server in your state? Iffy

Shaeffer v. Heitner - “tradition is adequate substitute of due process”

- If applied shoe’s minimum contacts, would not have had J/D

Concurring – Brennan: Voluntarily entered state w/out being enticed = purposeful availment; States have all power within their borders (Scalia’s opinion in Burnham); Minimum contacts only applies when not physically in state (in personam is ok)

Dissent – Scalia (you are here – you are here, regardless of volition or otherwise); Wasn’t within traditional notions to get involuntary presence - Doesn’t distinguish voluntary or involuntary

Hanson v. Denckla (1958) – Unilateral activity of P CANNOT satisfy minimum contacts requirement; there must be “some act by which the D purposefully avails itself of the privilege of conducting activities within the forum state, thus invoking the benefits and protections of its laws.” Gives the D clear notice that it is subject to suit there.

World-Wide Volkswagen Corp. v. Woodson (1980) – NY residents buy car in NY; collision/fire occurs in OK;  plainitffs sue Audi (Germany), Volkswagen (Delaware), WWV (NY) and Seaway (NY) in Oklahoma state Ct..  (Audi & Voltz consent to J/D – national presence, seeks to serve the market, foreseeability, minimum contacts) WWV was a distributor.  WWV and Seaway say Oklahoma has no personal J/D b/c it would violate Due Process (Const.).  Oklahoma Supreme Ct says WWV can be sued there b/c it’s “foreseeable” that a car could be driven there.
· Ct. says minimum contacts analysis has two purposes:

· Protect D against burden of litigating in a distant or inconvenient forum

· Ensure that states (through their Cuts) do not reach out beyond the Const. limits on them (can’t go beyond constitutional analysis)

· Factors that are considered in analyzing “reasonableness”:

· Burden on D
· State’s interest in adjudicating dispute
· P’s interest in obtaining convenient and effective relief
· Interstate judicial system’s interest in obtaining most efficient resolution of controversies
· Separate states’ interest in furthering fundamental substantive social policies
· Reiterates that D must purposefully avail itself of the forum.  Ct. redefines “foreseeability” analysis:  “The foreseeability that is critical to due process analysis is that the D’s conduct and connection with the forum state are such that he should reasonably anticipate being hauled into Ct. there.”  
· This gives predictability to the legal system that helps people know what conduct will render them liable to suit, and where.
· Must meet minimum contacts to consider reasonableness prong
· Unilateral actions by P do not give D reasonable notice that it could be subject to suit here (same as Denkla)
· Procedural perspective: Forum chosen as OK State Ct. 

· Possibly more P friendly, bigger verdicts

· Long arm statutes in OK, interpreted to the full extent of due process

· Why not remove to Fed. Ct. in Ohio and transfer? No complete diversity w/WWV and Seaway so kept out of Fed Ct. (this is why needed WWV and Seaway in conjunction w/big names – artfully plead?)

· Policy – restriction on J/D limits: Prior to WWV, majority of verdicts had been extending J/D; this changed the trend

Helicopteros Nacionales de Columbia v. Hall (1984) – exercise of j/d limited based on second prong- fairness here is the issue 

In TX state Ct., P (TX resident) sues Consorcio/WSH (TX), Bell Helicopter (TX) and Helicol (Colombia). Only issue of J/D is Helicopteros. Helicopter, owned and operated by Helicol, crashed in Peru and killed plaintiffs’ relatives.  Question is whether TX Ct. has J/D over Helicol.  (No statutory analysis b/c Texas long-arm has been interpreted to go to the full extent of due process) Contacts: Helicol had bought helicopters in TX; negotiated K in TX; sent pilots and mgmt for training in TX, received wire from TX bank.
· The cause of action here is wrongful death – the pilots flew negligently (vague claim b.c don’t know the actual nature of the crash – only need short & plain – if more specific, risk of getting dismissed) – downfall, unrelated to contacts in Texas

· Action could have been different if were suing them for negligently training the pilots 

· First case in which SC recognizes General/Specific J analysis – so is this a specific or a general case?

· Specific J?  The cause of action must “arise out of” or be related to D’s activities within state.  Ct. says parties have conceded this isn’t the case (negligent flying in columbia was not related to contacts in texas)

· General J?  D must have “continuous and systematic” contacts with state, so that due process is met.  Helicol doesn’t have that either.  The volume of business in TX isn’t “substantial” enough.

· So what is substantial? At least more than Helicoteros

· Dissent said there were sufficient minimum contacts

Asahi Metal Ind. v. Sup Ct of California (1987) - contacts/reasonableness based on stream of commerce (not good answer)
Japanese valve maker sells to Taiwanese tire tube maker, which sells tires to CA and other places.  Only remaining dispute is between Japan/Taiwan (Nature of claim: breach of indemnity clause of contract formed in another country). Ct. held simple “placement into stream of commerce” isn’t enough; deliberate action is required (purposeful availment?).  
*Big concern here is fairness/burden to D.  That’s the main reason this gets thrown out, as it MIGHT pass minimum contacts analysis.

· Minimum contacts? The debate is “Stream of Commerce” vs. “Stream of Commerce Plus.”  

·  “A D’s awareness that the stream of commerce may/will sweep the product into the forum state doesn’t convert the mere act of placing the product into the stream into an act purposefully directed toward the forum state.”
· Reasonableness analysis – State and P’s interest in trying the case in CA is low; burden on D is very high.

Conflict of opinions on stream of commerce and reasonableness:
a. Majority:  O’Conner – “stream of commerce plus” other factors you are seeking to serve community  = purposeful availment by performing a suggested list of things, heightened standard

b. Dissent: IIA: Brennan – “stream of commerce” – flow of products into the forum

i. Doesn’t want to make rules to strict, and then would not be able to sue anywhere 

ii. Want more expansive rule, want to expand scope of J/Dal power

c. Dissent: IIB: Scalia - In this case, no minimum contacts, so no need for the Ct. to discuss as second standard
Calder v. Jones (1994)  - “Effects Test” for purposeful availment
CA resident brings suit in CA ct against FL reporter, editor and newspaper.  Newspaper, which wrote article about plainitff being drunk all the time, had huge circulation in CA.  (California long-arm statute doesn’t apply b/c it goes to the full extent of due process)

· D challenged CA J/D, on due process grounds.  Ct. uses “EFFECTS TEST”, quotes WWV – says P lives in CA, the act was directed at CA, and the intentional harm was done in CA (P’s reputation damaged), so it’s reasonable for defednant to expect suit there (knew or should have known that the D’s actions would have effected/impacted P in P’s state)
· Volume of business at issue related to the c/o/a 

Keeton v. Hustler Magazine – NY P sues OH Company for libel in NH (fewer sales there).  Ct. actually allows suit there; a celebrity’s reputation can be harmed anywhere.  Very expansive use of effects test for defamation suits.  Reaffirms “purposeful availment.”

Burger King v. Rudzewicz (1985) – Countervailing Considerations, including fairness
Burger King (FL) sues Rud. (MI) in Florida Fed. Ct. for breach of contract (failure to make K pmts), under state long-arm statute.  (Even though it’s fed ct – we do same J/Dal analysis.)  D Made move on 12(b)(2) - says it offends Constitutional due process.  Ct. says this K was negotiated in FL, for performance in FL, long-term K, impact to FL, K had language saying Fl law would govern disputes, FL headquarters dealt with Ds, etc., so J/D is Constitutional.  Emphasizes importance of D’s actions - Ds purposefully availed itself of benefits of this Florida contact.  “Deliberate affiliation” with forum state.

· Under 4(k)(1)(A) – Fed./state notice is the same

· “The Due Process Clause may not be wielded as a territorial shield to avoid interstate obligations that have been voluntarily assumed.”

· Quotes WWV on reasonableness factors – “sometimes serve to establish the reasonableness of J/D upon a lesser showing of minimum contacts than would otherwise be required.”
· Ct. limited rationale to not apply to all franchisees

Choice of law clause in K “Future disagreements will be governed by Florida laws” was enforceable (Not choice of forum - Doesn’t say they have to be filed in Florida (enforcement of the clause doesn’t help w/JD – still need SMJ, PJ & venue (only choice of law, not J/D)
General J/D
If the contacts are NOT related, are they “continuous and systematic” (numerosity) to allow general J/D?

I. General J/D
a. Purpose – so there is at least somewhere where the company is amenable to suit
b. Applies to corporations/companies, likely to be considered the same standard as domicile (traditional basis)

i. Principal Place of business (foreseeable based on min contacts analysis)
ii. Place of incorporation
1. Business Corporation act - consent to J/D  where incorporated

c. No cases where discusses the general J/D of a person, so assume this only applies to companies

II. Definition:“Continuous and systematic business”
a. J/D over a D for ANY cause of action, b/c their presence w/in the state is so pervasive
i. A lot of contacts, but not related
b. Still the questions in what contacts are sufficient for foreseeability of amenability to suit in the forum?
i. Only given general J/D in one case (Perkins case) – which is strange b/c changed corp. headquarters from Asia to US (Ohio) for a short period of time
ii. Asahi – contacts were not sufficient for “Continuous and systematic business” to get general J/D
Personal J/D Defenses/Challenges
- Can challenge constitutionality OR statutory amenability under long-arm statute (applicable statute is that of the state where suit is originally brought)
1) Full faith and credit  

a. Relevant when you have a judgment in one state Ct. and want it acknowledged in another state’s Ct. – Art IV of Const

i. Second state is bound to enforce that judgment under the full faith and credit clause

b. Lack of Full Faith and credit can be used to attack Personal J/D – prove a procedural error in the initial suit

i. no P J/D ( won’t understand the necessary laws ( can’t try the case validly ( no full faith and credit ( judgment dismissed for lack of J/D

ii. Must have a Ct. that is familiar with the laws and subject matter of suit
2) Direct Attack - appeal is within the same system ONLY - bring 12(b)(2) pre-answer or in answer

a. Stand and defend merits – waive personal J/D
i. How you do it depends on ct’s approach to what constitutes a “waiver.”  Presence of any ( property in-state usually forces a direct attack, as P could enforce in same state 
ii. If you continue after judge shuts you down on PJ, you haven’t waived – can raise that on appeal
b. File a special appearance – preserves personal J/D claim for appeal
i. D must take EXTREME care not to raise any other issue – is raise another motion, etc, may be considered an argument on the merits and Personal J/D is waived
ii. If lose: still take default judgement (so you can try to get a second chance) – make direct appeal only

c. Or, some Cuts now may let you make a 12(b)(2) pre-answer motions and not waive J/D
i. Least favored defense - must be raised first
ii. May have to make all motions
d. Answer w/motion and preserve objection for appeal

i. Make arguments – but can appeal on J/D b/c preserved objection

1. Can only appeal on a procedural error within same system

ii. Ct. are also not supposed to determine the preclusive effects of their own judgments (T. Ct. shouldn’t have the last word)

iii. Higher Cuts have J/D over case b/c have J/D over T. Ct.
3) Collateral Attack – ONLY when DEFAULT

a.  Challenge J/D in the enforcing Ct. (in another state Ct. or Fed. Ct.)
b. Do not appear to challenge personal J/D or notice - default judgment
i. Rationale: Will have to come to your state to enforce judgement
1. P can file new action in your home state to have judgment enforced
2. CANNOT argue merits on the case for collateral attack
ii. Raise P/J or lack of notice defense in home state
iii. Called “collateral” b/c you are attacking PJ in a different Ct. than where the decision was handed down.
c. Why collaterally attack?

i. No time limit (no S/O/L)

1. If appeal directly then limited in time and only to direct appeal

d. When to collaterally attack: Where the def. knows he has been sued but doesn’t want to go (distance/etc)

i. allowing collateral attack has potential to limit/avoid abuses of P by allowing another method of attack

e. By not appearing in the first Ct., you have FOREVER given up your chance to argue on the merits (preclusion)
i. While this is more convenient for D, it is also very risky
Part 3: Subject- Matter J/D and Related Issues

I. General: State and Fed. Cuts have concurrent J/D over most cases (except where fed courts have exclusive J/D)

II. As a general rule Fed. J/D exists when a Fed. statute creates a Fed. right of action

a. If it doesn’t – state Courts have concurrent J/D
b. 2 exceptions: 

i. Complete preemption:

1. Complete Preemption; under Article VI, Fed. law preempts state law when there is a conflict between the two.  

2. Under Mottley, the argument that Fed. law trumps only shows up under the defense, and therefore doesn’t fall within the well-pleaded complaint rule.   But there is a narrow doctrine called “complete preemption” that says there are 2 flavors of preemption, ordinary and complete.

a. If you have ordinary preemption, it’s only a defense and you don’t get 1331 original J.  

b. But there a couple of statutes out there where the preemption is so complete that it totally eviscerates any state law on the subject.  In that case, to try to argue that there is a state law here is a type of artful pleading, and therefore, if you have complete preemption, it comes within 1331 and is removable.
c. Complete Preemption ONLY applies to statutory conflicts, and the Fed. law must explicitly say it trumps all state laws.  With CASES that conflict/prevent a later case, it’s preclusion, not preemption.

ii. Grable/merrill dow – substantial Fed. question – Fed. ingredient (BOX 5)
III. Statutes created
a. 1331: Fed. Question

i. “Arising under the Constitution, laws or treaties of the United States”

b. 1332: Diversity

Diversity J/D 
- 3 consideration: 1) Constitutional component (Art. III § 2); 2) Statutory (§1332); 3) common law, Curtiss
- Burden of proving diversity is on party invoking Fed. J/D
I. Origins of Diversity (why?)

a. Historically:

i. Established at the same time Fed. Cuts were created

i. Congress given power to create lower Fed. Cuts
1. Worried about litigant bias towards non-residents – so gave non-residents the option to file in Fed. Ct. (option/not requirement)
a. Created so as to prevent local prejudice against outsiders in a state Ct.
b. Diversity J/D (P chooses forum to file claim)

c. Allowed to remove to Fed. Ct. (each person can move to Fed. Ct. – not just P’s choice)

2. Continue to consider biases to Ps – so Fed. judges are appointed for life (vs. state judges elected)

ii. Constitutionally created, executed w/1332

1. Constitution isn’t self –executing, so 1332 was created to codify diversity under Art III, Sec 2

a. Congress mandated, so like venue, congress also has the power to change

i. Ex) class action fairness act (CAFA)

ii. Ex) Amount in controversy changed over years
1. congressional adopted and amended since 1789 – no threshold required by constitution – so could be eliminated as a requirement (technically)
b. Modern: there is much debate as to whether diversity J/D is needed.  No longer any prejudice
c. Foreigners can’t sue each other in US unless there is a Fed. question (ex. Asahi) (Art. II, Sec. 2) – allowed to sue b/c of supplemental J/D (1332(a)(2))
II. Three components:

a. Constitution: Art III, Sec. 2 – expressly provides for Fed. Ct. j/d when there is diversity among the parties

i. “to controversies between two or more states”

ii. “to controversies between citizens of different states”
b. Statute: 28 USC § 1332

i. District Cuts shall have ORIGINAL J/D over civil action where the amount in controversy exceeds $75,000 (exclusive of interests and costs) AND is between

(1) Citizens of different states
(2) Citizens of a state against citizens of foreign state or countries, or

(3) Citizens of different states, with additional parties from different states or countries, or

(4) Citizens of one state (or different state) against citizens of a foreign state acting as a P (pursuant to 28 USC § 1603(a))

An alien who is a permanent resident shall be citizen of the state they are domiciled

ii. If the P’s judgement in the case brought in Fed. Ct. is less than $75,000 (excluding set-off, interest and costs) the Ct. MAY OR MAY NOT impose costs on the P
iii. Definition: corporation/representative citizenship:

(1) A corporation say be deemed a citizen of any state in which it is incorporated AND where it has its principal place of business 
*Different than venue – where P/J (broader – more locals)
a. Unions & Associations: diversity based on individual domiciles of each member
b. Except when considering an insurance company (see 1331(c)(1))

i. Insurance company is considered a citizen of

1. its state of incorporation, AND

2. its principle place of business, AND

3. the state of the insured person (customer) if the insurance company isn’t joined as a D

(2) A legal representative of the estate of a decedent or the legal representative for an infant or incompetent shall be deemed a citizen only of the same state as the person being represented
iv. CAFA (see also class actions)

 (2) Amount in controversy exceeds $5,000,000 (exclusive of interests and costs) and

(A)Any member of the class of P’s is a citizen of a state different from any D
c.  Common law component requires “complete diversity” among all parties as decided in Strawbridge v. Curtiss. 
III. Statutory Component (Con’t)

a. Amount in Controversy (1332 (a))

i. Currently: $75,000 threshold- must be met in the initial complaint
1. Punitive damages can go toward the Amount in Controversy, but only if the plaintiff is entitled to them as a matter of (state) law (closely scrutinized)

ii. Amount alleged in “good faith” – actual result could be less than threshold

iii. “Legal certainty test” : even if complaint alleges $100k – can only reject if to a “legal certainty” have no right to recover the amount claimed

1. Rationale: Shouldn’t have to try the case first in state Ct. and to see what the verdict will be in order to determine amount in question. Doesn’t make sense as long as it is within a legal certainty

iv. No right to set-off claims to counterclaims to remove from Fed. Ct.
v. Aggregation of claims of same D:

1. R18 (joinder of claims): getting to amt. in controversy is considered

a. Aggregation of claims = amount in controversy (Sec. 1332)

2. R13 (permissive/compulsory): no permitted to aggregate counterclaims

3. R20: not permitted to aggregate claims from different parties

vi. Rationale: to exclude inconsequential cases from the Fed. Cuts while keeping the Fed. Cuts open to all and not just the well-to-do.

b. Diversity of persons (Domicile)
i. Persons only have ONE domicile

*different from venue where a person can have more than one “residence”
ii. Domicile is the place where the party is physically located (resides) with the intent to remain indefinitely

1. Residency in fact

a. must be physically present to prove intent to domicile in a state

2. Intent to stay – subjective determination

a. Look to objective things: registered to vote; hold a job; pay taxes in state; residence; driver’s license; own home

b. Place of true, fixed and permanent home and principle establishment, and to which he has the intention of returning whenever he is absent therefrom.

3. Change of domicile is effected only by (a) Taking up residence in a diff domicile, with (b) the intention to remain there.

iii. Diversity must exist at the time the complaint is filed

iv. If all parties are applying for permanent residency, they may be able file suit in Fed. Ct. 

1. Have Statutory subject matter J/D, but not constitutional (issue under Art. III sec. 2) 

a. Issue has not been resolved, no case w/this situation has gone to SC.

b. Assumption: still can file suit in state Ct.
c. Diversity of Corporations:

i. Corporations can have MORE than one domicile

1. Principal place of business can be based on one of two situations:

a. “bulk of corporate activity” – employ the most people, conducts most activities, has most relations w/ public

b. “nerve center” – corporate HQ; home office from which activities are coordinated (better for things like an insurance co.)
2. Place of incorporation
Mas v. Perry – Moving w/out intent to stay doesn’t change your domicile (it will be the last one you did establish)
LSU Grads v. peeping tom – in Fed. Ct. in LA. Student’s last domicile was in Mississippi, and she has not yet established a new one, so regardless of subsequent moves she is a Mississippi domiciliary. 
· Actual foreigners (living here but not permanent residents) are just plain foreign – they can’t mess up diversity no matter where they domicile, as they aren’t citizens of any state.
· 1332 (a)(2) – Mr. Mas is foreign state resident; if applied for permanent residency, under 1332(a)(4), LA would be domicile (and no diversity)

· Citizenship = domicile (resident-in-fact) + intent to stay

claimed $100k each, were awarded $5k and $15k . Matter in controversy only has to meet minimum in pleading; if final judgment is for less than minimum amount in controversy, it’s ok (as long as brought in good faith, should not assess costs)
Fed. Question J/D
- Congress has the power to confer as much or as little j/d to Fed. court  as is allowable under Art. III, § 2, through the enactment of legislation
I. Constitutionally created in Art III § 2

a. “Arising under the Constitution, the Laws on the US and Treaties made”
II. Statutory Enactment  28 USC § 1331

a.  “District Courts shall have ORIGINAL J/D over all civil actions arising under the Constitution, laws or treaties of the US”

*If not provided with a statute specifically creating a private right of action under Fed. law/no “grant of original j/d under a Fed. statute”; Congress has enacted 28 USC § 1331, which broadly grants Fed. subject matter J/D to complaints “arising under” Fed. law
*BROADER interpretation allows for Grable and “federal ingredient” definitions

III. Well pleaded complaint rule (common law rule created by Mottley)

a. A suit arises under the Const. and laws of the US ONLY when the  statement of the Ps cause of action (complaint) shows that it is based upon those laws or that Constitution (part of  their Rule 8 “short and plain” statement)

i. Begins in Rule 8(a)(1) – a short and plain statement of the grounds upon which the Ct.’s J/D depends, unless the Ct. already has J/D and the claim needs no new grounds.

ii. The Fed. claim must be such that is it was the ONLY issue in the complaint, it would be sufficient for J/D

iii. Ct. determines subject matter J/D from P’s complaint alone – efficiency 
1. Raising in defense isn’t enough: Must be directly related to the claim, not an explanation of anticipated defense 
2. If wait for Fed. question – could delay recovery/resolution of dispute
iv. If raise Fed. question in complaint that is invalid – sanction! Or motion to dismiss!

b. Exception: the artfully pleaded complaint that means Fed. law, but just doesn’t say it (See page 42)
c. Blurring of the Well Pleaded Rule: The constitutional provision is interpreted to be broader than § 1331, even though it is worded in a very similar fashion with Art III.

i. Broad interpretation is grounded in Osborn v. Bank of US (federal ingredient is constitutional standard)
1. Fed. Crt J/D granted over any action to which the Bank of the US was a party

ii. Declaratory Judgment Act: simple mention of a Fed. issue in anticipation of a Fed. defense would be “well pleaded”? 

1. a declaratory judgment P must show an actual dispute b/w parties about Fed. law – not a mere mention of a possible defense of one

2. was interpreted to not broaden Fed. J/D
3. There is Fed. question J only when the declaratory judgment D’s coercive action would itself be within Fed. J.

iii. Still can get into Fed. Ct. if have defense: 

1. Example: P v. D on state claim
a. Compulsory counter-claim which raises a Fed. question of exclusive J/D (patent law) (Compulsory counter-claim is use it or lose it)
i. D can try to get judge to dismiss claim for lack of subject matter J/D – judge will if P doesn’t

1. D can re-file in Fed. Ct.
ii. Ask judge to stay case so D can re-file in Fed. Ct. and P can raise compulsory counter-claim (allowed w/supplemental J/D)
IV. Interpreting “arising under”

“Fed. question” subject matter J/D is a judicial interpretation of the “arising under” language contained in 28 USC § 1331.  It’s not specifically provided for in the statute; instead, it’s found in case law.  

V.  “Fed. ingredient” test (Osborn)

a. Fed. question can be anywhere in the case (including counterclaim, one of the complaints or as defense) – liberal standard (J. Marshall)

b. All “constitutionality” requires is a “Fed. ingredient” in the case (broad)
VI. Holmes’ creation test (box 1-4)
a. “A suit arising under the law that creates the cause of action”
i. Better at determined what has J/D than what doesn’t have J/D (beyond J/D)

b. A case may arise under Fed. law “where the vindication of a right under state law necessarily turned on some construction of the Fed. law” ( based on the presence of a Fed. issue in a state-created cause of action 

i. When Congress has provided (or implied) a private right of action for Ps, consider:
1. Are Ps part of the class for whose benefit the statute was passed?

2. Does legislative intent reveal a Cong. purpose to provide a private c/a?

3. Would a private c/a further the underlying purposes of the legislation?

4. Is the c/a of a subject traditionally relegated to state law?
ii. The fact that Fed. legislation doesn’t provide a private right or cause of action is significant to the determination that the Fed. issue is insufficiently “substantial”
c. Exception: Preemption

i. J/D over the case b/c the Fed. Ct. have exclusive J/D 

1. Patents have exclusive J/D in Fed. Cuts
ii. If Fed. law completely preempts state law – then comes under Sec 1331 

1. Rare - Ex) ERISA, LMRA, National Banking Act

2. Congress only intended these claims to be in Fed. Ct. (for uniformity)

3. otherwise, preemption isn’t under Sec. 1331

iii. State law yields to Fed. law

1. State Ct. allowed to decide on preemption/determine if preemption exists 

2. Ex) if Fed. has already rules on something or set a different threshold than the state law – Fed. law preempts state law

d. The mere presence of a Fed. issue in a state cause of action doesn’t automatically confer J/D (Grable – box 5)

VII. Substantial Fed. question (box 5)

a. If the Fed. statute doesn’t provide a grant of original J/D, and there is no express/implied private right of action, then we go to the substantial Fed. question doctrine to see if the case belongs in Fed. Ct..  
i. The cause of action is state-law based (Applies to cases that would FAIL Holmes’ creation test)
b. Grable v. Darue (2005) – Establishes test for substantial Fed. question J/D.  (In this case, the IRS seized Grable’s land, and Grable was disputing Darue’s subsequent acquisition of it.  The case hinged on the interpretation of the notice required under US tax law.)

VIII. FIRST PRONG:

a. Is there a substantial question of Fed. law actually in dispute?

i. Is the determination of the issue an essential element of the state-law claim?
ii. Is the issue an important issue of Fed. law that sensibly belongs in Fed. Ct.?
b. Is the resolution of the Fed. question necessary to the determination of P’s case?

i. Ex) Merrill v. Dow: only Fed. issue (Fed. labeling requirement) was minor issue, majority of the case was state claims (Case did not hinge on Fed. issue – so no substantial Fed. question)

IX. SECOND PRONG: 
a. Would allowing a Fed. Ct. to hear the case upset the balance between state and Fed. Ct. caseloads that Congress intended?

i. “…Fed. issue will ultimately qualify for a Fed. forum only if Fed.  J/D is consistent w/ congressional judgment about the sound division of labor b/t state and Fed. Cuts governing the application of §1331”

ii. If it hears the case, will the state Cuts be deprived of the power to hear cases that are fundamental determinations of state law.
1. When question is an unsettled Fed. law that has future judicial impact
a. Rationale: Don’t want state to decide unsettled issues of Fed. law (yes - concurrent J/D – but would cause inconsistent verdicts between states, etc) 

2. Will its determination affect a wide range of people and behavior, or just this single circumstance?

3. Will this lead to a flood of state-law claims in Fed. Ct.?  (dramatically shift case load from state to Fed. Ct.)

a. Ex) Merrill v. Dow: if this met J/D requirement, then would dramatically shift case load

iii. The involvement of Fed. law can’t just be collateral to the state law issue actually determined in the case.  It must be the issue that’s determined in the case.
1. Hinges upon federal question – like Grable

X. Under §1331 – Congress has  broadly grants Fed. subject matter J/D to complaints “arising under” Fed. law
a. Substantial Fed. question is the “exception to the general rule.”  Most cases will clearly present original J and a right of action, or they clearly won’t. 
b. Even w/o a private c/a and OJ, because there is a substantial federal question, it is likely that Congress intended this case to be in the Fed. Cuts, under the meaning of §1331.  

i. The whole reason we need to guess at Cong intent is that they haven’t expressly set that out via private right of action or independent grant of original J.

ii. So, the Fed. question DOESN’T have to be Constitutional – the Ct expressly denied to draw that line.

iii. Problem with Grable – makes it a lot easier for (s to try a substantial question argument

IV. Hoffman’s boxes: 

a. consider whether there is an exclusive grant of original j/d (exclusive or concurrent)

b. consider if there is a private right of action (implied or express)

c. Boxes

i. Holmes’ Creation test (box 1-4)

1. Box 1: Fed. law provides an (exclusive or concurrent) grant of original J/D to the Fed. district Cuts (1331) AND grants private litigant an express right of action 
a. Strongest case for 1331 J/D & most common (arises under 1331)

b. Using Holmes’ creation test – say the suit arises under the law that creates a Fed. question (fed law)

c. Congress has expressly directed that a civil cause of action (arising from the act) may be brought in Fed. Ct.
i. Congress thus intended to create a Fed. forum

ii. Ex) statutory language which says: “In actions brought under this subsection, the district Cuts shall have j/d to grant appropriate relief…”

2. Box 2: Fed. law provides an (exclusive or concurrent) grant of original J/D to the Fed. district Cuts (1331) AND the Cuts have implied a private right of action 
a.  statutes silent – then implied consent of intent to create a federal forum
b. Arises under 1331

c. Issue: is the private right of action implied? If it has been implied – works the same as box #1

3. Box 3: Fed. law provides an (exclusive or concurrent) grant of original J/D to the Fed. district Cuts (1331) BUT DOESN’T grant a private litigant a right of action 
a. Not implied/express private right of action

b. Also arises under 1331 – not exclusive j/d

i. Congress created a Fed. forum

1. Constrained by Art II, Sec 2 – does article III provide for a private right of action?

2. Some issue of Fed. statute is element of case

ii. Whether or not there is a private right of action express or implied doesn’t matter – as long as there is a Fed. question somewhere

c. Broad interpretation (Fed. ingredient)

i. Osborn v. Bank of US

d. Rare: case brought under state law and removed to Fed. Ct.
4. Box 4: Fed. law DOESN’T provide a grant of original J/D to the Fed. district Cuts BUT THERE IS an express or implied private litigant a right of action
a. Arises out of Fed. law 1331 b/c suit brought pursuant to Fed. law

i. Using Holmes’ creation test – say the suit arises under the law that creates a Fed. question (fed law)

b. Constitutionally implied right of action

i. Bell v. Hood

c. most common, but weaker case then box 1

ii. Grable Test (box 5)

1. Fed. law DOESN’T provides a grant of original J/D to the Fed. district AND DOESN’T grant a private litigant a right of action
a. Substantial Fed. question

b. Grable: absent a private right of action doesn’t preclude “arising under” J/D

c. Case: Darve v. Grable – quiet title (state cause of action) like Pennoyer

i. No Fed. statute that gives private right of action, or Fed. J/D
ii. How in Fed. Ct.? Substantial question of Fed. law which is imbedded in the state cause of action (therefore fed. question under Sec. 1331)
1. Notice under the IRS code – is this constitutional?

a. Interpretation of the statute at issue which could affect future legislation

b. P wins if personal service required, D wins is certified mail ok ( case hinges on this decision (once this is settled, there is no other question of law)
2. Rationale: 

a. Desire for uniformity of interpreting Fed. law

b. Fed. judges better at interpreting Fed. questions when the meaning of the Fed. statute is at issue
Grable v. Darue Eng. – substantial Fed. question (doesn’t fall into creation test) – Hoffman’s box 5
Where there is a substantial Fed. question necessary to the resolution of the P’s claim and actually in dispute that allowing discretion would not upset the balance of state and Fed. power such that Congress isn’t likely to have intended this case to be in Fed. Ct.
Merrell Dow v. Thompson (1986) – Fed. issue NOT substantial to warrant Fed. J/D 
Ps are suing under state-law c/as – negligence, breach of warranty, etc – alleging a FDCA (Fed. law) violation as proof.  FDCA expressly doesn’t grant original j or a private right of action. In this case, the SC thinks this wasn’t enough to qualify as a substantial Fed. q – the state law issues could be resolved w/out it.  
· Cases may also “arise under” Fed. law where “the vindication of a right under state law necessarily turns on some construction of Fed. law.”

· Considered congressional intent: SC also thinks that Congress did’t intend for this kind of case to get into Fed. Ct.
· If all it took to get into fed ct was to incorporate a single Fed. regulatory standard – of which there are thousands – well, tons of state law cases do that, so you’d see a flood of removals to Fed. ct.
· Congress determined that no right of private action should be brought under the statute

Louisville & N.R. Co. v. Mottley (1908) – Establishes well-pleaded complaint rule.  
In previous settlement, P’s were given free passes for life on RR. Statute passed that says no free passes can be given on the RR and D beaches K. Mottley’s bring suit for breach of K, and RR defense is the law forbids them from performing, so there is a Fed. question (no diversity b/w parties)

The Fed. question MUST be raised by the P in his “well-pleaded complaint”/cause of action.  Ps cannot (as the Mottleys tried) say that the Fed. question will arise in the D’s response/defense.  The Fed. question MUST arise from the plaintiff’s own complaint.

· Quote: “when the P’s statement of his own cause of action shows that it is based upon those laws or the Constitution.”
· P’s here said, “We think the RR is using a new US law as an excuse not to give us railway passes anymore, but we don’t think that law applies.” (Even though they claim the statute is “unconstitutional” – if it doesn’t apply, can’t be unconstitutional)
· The real cause of action here was breach of contract, which is a state law issue.  The only place Fed. law came in was regarding what the D might argue (and Fed. statute was not essential to the cause of action)
Tacks on to the §1331 requirement of “arising under:” 
· “A suit arises under the Constitution and laws of the U.S. only when the P’s statement of his own cause of action shows that it is based upon those laws or that Constitution.”

This defense probably would have met the Fed. “ingredients” of Osborn - Defense: Fed. statutes prohibits contract, void; P’s claim: Statute is unconstitutional 

I. Effect on Removal: Can remove if “could have been originally plead”

a. Congress has not authorized removal based on a defense Fed. in character.
b. Why don’t we allow it to be a Fed. Defense in Answer? 
i. if the Fed. Q rule was tied to a defense would allow the ability to delay, which is inefficient and prejudicial ( SMJ should be determined as quickly as possible
ii. Removal would be delayed by D and prevent Ps preparation for Fed. Ct. (b/c P has no ability to remove)
c. Problem: D can still wait or delay response, not allowing P to begin preparing for case in other ways

i. by delaying with a waiver

ii. by filing a “failure to state a claim” response – 12(b)(6)

iii. lacking sufficient information in answer

iv. any of the 12(b) defenses - lack of PJ, wrong venue, etc.

Artful Pleading (relates to a federal question)
Artful pleading (opposite of well plead) – if P’s claim only and actually arises out of Fed. law, D should attempt to dismiss or remove to Fed. Ct. (sanction them!)

· P can plead their case in such a way to draw a Fed. question in order to get Fed. j/d, or can downplay Fed. issue in order to keep case in state Ct. 

· The Fed.-question equivalent of fraudulent joinder in diversity cases. 

· Occurs when: 

· ( trumps up his claim to get into Fed. Ct. (w/out a really good Fed. Q) 

· ( downplays the presence of a Fed. Q to keep his case in state Ct.. (Actually more common, as (s usually do better in state Ct..)

· AP objection can be raised by the defense to try to get the case where he wants it.

Fraudulent Joinder (Falsely admitting existence of Diversity)
· Applies when plainitff has filed in state Ct., and D would like to be able to remove, but the lawsuit currently includes parties that destroy complete diversity.

· Fraudulent Joinder arguments – that the plainitff has added unnecessary/improper Ps or Ds to prevent complete diversity – are how (s can challenge a lack of diversity J/D.  (Ds usually want to get INTO Fed. Ct.; plainitffs are more likely to lose in Fed. Ct..)

· If D can prove that the plainitffs in question have no valid cause of action against the Ds in question, or that there is no possibility of recovery, then the “fraudulently joined” people can be thrown out of the case.  (This makes it removable to Fed. Ct..

· Fraudulent misjoinder of Ps is no more permissible than fraudulent misjoinder of Ds to circumvent diversity j/d 

· Fraudulent joinder is often a highly litigated aspect in diversity j/d issues/cases

· Fraudulent joinder can only be used to keep case out of Fed. Ct., as opposed to artful pleading which can be used to keep in or out of Fed. Ct.
· : Often, Ds can lull Ps into thinking that J/D is proper until it is too late to file suit in state Ct.
· Defense counsel may knowingly conceal absence of diversity in hopes that SOL will run

· Involved filling inadequate responses, misleading answers to interrogatories, filing improper counterclaims, etc.

· Ds attorneys were punished in this case

· Dismissing Nondiverse D: P can cure J/Dal problems created by lack of complete diversity by dismissing as to the nondiverse D unless that D is indispensable under Rule 19(b). – may do this under Rule 15 amendment

· Collusive joinder - Adding improper Ds for purpose of obtaining monetary minimum or subject matter J via diversity

· Fraudulent Joinder – P fraudulently joins D to defeat diversity J

· Burden of pleading and burden of proof, if challenged, is on the party invoking Fed. J/D

· Judge/D could dismiss claims against this party & could then be removed to fed. Ct.

· “Piercing P’s claim” – divide up claims so both can be heard in fed. Ct.

· Rule 21 permits dismissing an indispensable party (19b) in order to cure J/Dal problems (Fraudulent joinder rule)

In re Benjamin Moore and Co: Fraudulent Joinder
Lead paint case; plaintiffs added in-state Ds, among many national Ds. The Ds removed to Fed. ct and argued fraudulent joinder, saying that most of the plaintiffs had no claims/could not recover from the in-state Ds, so the plaintiffs should be split in half. plaintiffs then successfully moved to remand.   Splitting plaintiffs into groups could occur, but it didn’t here – Ds lost
Defenses or motions to defeat Subject Matter J/D
II. Rule 12(b)(1) – motion to dismiss on lack of SMJ
a. Can also be brought up by the judge if the motion not presented by the parties!

b.  can raise anytime
III. Rule 12(h)(1) – SMJ is most favored defense, cannot be waived
IV. Rationale:

a. Federalism to preserve motion

i. Be certain that Fed. issues are heard in Fed. Ct.
ii. Non bargaining/waive able constraints on judicial power

1.  constitution/statutory protection

iii. Separation of powers preserved – not stepping on state’s rights

Supplemental J/D
- 28 USC 1367: ONLY Applies when already have established that there is a fed question or diversity of citizenship

* ON EXAM – EXHAUST WHAT IS THE ORIGINAL BASIS!
I. 28 USC §1367

I. Except as in (b) and (c), or as expressly provided otherwise in Fed. statute, in any civil action of which the district Courts have original J/D, the district Courts shall have Supplemental J/D over all other claims that are “so related” to claims in the action with original J that they form “part of the same case or controversy” . This includes claims that involve joinder/intervention of additional parties
i. This language codified the “common nucleus of operative fact” language in Gibbs
ii. Applies to 1331 Fed. Question cases AND 1332 diversity as the original basis
iii. Last sentence overrules Finley
II.  Where original J/D is founded solely on diversity, there ISN’T supplemental J/D where there are claims by PLAINTIFFS AGAINST parties under rule 14 (third party), 19 (indispensible party), 20 (permissive joinder) or 24 (intervention) or claims by persons proposed to be JOINDED as PLAINTIFFS under rule 19 and 24, when such joinder would be inconsistent with diversity

i. Literal reading (Allapadah) doesn’t bar plaintiffs joined under Rule 20!  Permissive joinder Plaintiffs may not have to meet amount in controversy as long as the first plainitff does – but it prob. still does have to meet complete diversity 

ii. DOESN’T restrict DEFENDANTS! Co-Defendants or Defendants joined after the initial complaint CAN assert claims against non-diverse parties.
III. Courts have the right/discretion to decline supplemental J/D if:

1) Claim raises a novel or complex issue of state law

2) State law claim “substantially predominates” over the fed law claim

3) Dist. Ct. has dismissed all of the Fed. claims (so there are only state law claims left - Kroger)

4) Or, “other compelling reasons”

IV. If/when a state claim is dismissed for discretionary reasons, have 30 days before S/O/L begins to run or runs. (grace period)
Supplemental J/D Test

II. Constitutional Amenability (Is there a Constitutional basis for the Fed. Ct. hearing these two claims at the same time?) (United mine workers v. Gibbs)

I. Independent Basis for J/D (substantial Fed. question)

i. This would be Fed. question or diversity  J/D (go through analysis)

1. Independent basis for subject matter J/D (1332) exists in diversity actions where there is complete diversity and at least one P has an amount in controversy more than $75k


2. Independent basis for Fed. question (1331) – CONSTITUTIOANL INTERPRETATION (Broad!)
a. Meets constitutional requirements (art. III § 2) (Osborn interprets limits of  art III – very expansive, only need a substantial Fed. ingredient, 1367(a) allowed full breadth of art III)
b.  “Creation test”  - Any claim that “arises from” the… is considered substantial and under umbrella of Art III, Sec. 2

ii. If there is none, make 12(b)(1) dismissal, default, etc…
III. Statutory Amenability – do the state claims arise out of the “common core of operative facts” (“so related”) to the claim w/original J/D?

I. Fed. Courts have constitutional authority to decide state law questions when they are “so related” to a Fed. question (Gibbs opinion)

II. When one claim satisfies original Fed. J/D, claims w/out original basis may be added if they arise out of  the “Common nucleus of operative facts” under 1367(a) (Gibbs) 

i. Still under Art III, Sec 2

ii. Consistent with “so related” and “same case or controversy” under 1367(a) 

III. Common nucleus of operative fact can be (similar to T/O)
i. Identify all facts needed to support Fed. and state claim

ii. Substantial factual overlap
iii. Common transactional origin

IV. This isn’t necessarily for efficient resolution of all the claimants issues against each other b/c you could always file in state Ct.
**ON TEST: Compare to cases where there have been so related – versus where they have be no related (Kroger – so related, but not statutory – think same as T/O)
V. Exceptions under 1367(b) – interpreted as literal meaning (Allapadah)

i. In a diversity action, is it an exception as listed in 1367(b) – Can’t violate 1332 diversity requirement if the original Fed. J/D was based on 1332 diversity. 

1. Exceptions ONLY apply to 1332 cases

2. If no exception applies (and met step 1 & 2) – supp. j/d

ii. *when you sue in Fed. Ct. – assume the risks that the case could be later thrown out on lack of subject matter J/D and have to retry in state Ct. (case will be vacated)

iii. Example:

1. R20 (T/O + common question)/R15 (T/O or series of T/O)/R13(T/O) ( transaction & occurrence rules = “so related”

a. But R20 is a rule of efficiency (can still bring later, and joinder can be split into 2 claims) – therefore, don’t have supp. J/D

2. R13(a) – use it or lose it rule - Failure to assert claims could mean preclusion (not for efficiency)

b. 1367(a) – compulsory counterclaim would always be so related b/c strict test and this is included in broad definition

IV. Is the Fed. claim substantial (or non-frivolous) - 1367(c) – is there a reason not to exercise discretion?

I. Bell v. Hood  standard

II. “Substantial/non-frivolous” is completely different from the “substantial Fed. question” doctrine (substantial Fed. question Is in step one) You could meet one and not the other.

III. If meets 1 & 2, still at the discretion of the Ct. whether to hear case (power doesn’t have to be exercised)

i. Reasons to exercise discretion and hear in Fed. Ct.:

1. Judicial efficiency (avoid trying case in two places)
2. Fed. Interest – in protecting its right to adjudicate a Fed. question that arises from the same nucleus of operative fact as a state claim
3. Convenience/Fairness to litigants – want the Fed. Cuts to be open to litigants, want to avoid deterring litigants from having access to fed crts. 
ii. Reasons to NOT exercise discretion are listed in 1367(c) – (Remand/No SM J/D)
1. Claim is a new or complex issue of State law
2. State claim substantially dominates the Fed. claims
3. Ct. has dismissed all the Fed. claims (Kroger)
c. If all the Fed. claims which granted Fed. J/D are dismissed, the state claims are likely to be dismissed – but this isn’t required

d. Uncertainty about state law – may want to keep

e. Fed. statute is preemptive

f. Can be determined at any time during litigation (pleadings, pre-trial discovery, or trial itself)
4. Low threshold since we can’t try the claim ahead of time.  Similar to basic pleading standard – 8a/12b6 – we don’t want to set a very high standard and deny access to Cuts
V. Diverse parties/Amount in controversy – why different standards?

I. The  presence of a non-diverse party destroy finding of original J/D under 1332, but by contrast, a party w/o the amount in controversy requirement doesn’t?   (constitutional grant versus statutory grant)
i. Presence of one non-diverse plaintiff means that we don’t need to provide a Fed. forum of this case, b/c the same-state parties cancel each other out in terms of bias.  So the legislative intent was not to provide a fed forum in that case.   

ii. Rationale; Intent with amount in controversy was just to distinguish important from unimportant; we’ve already got at least one P that meets it, so the case is sufficiently important.
VI. Contamination theory

I. Must have a claim that is between non-diverse parties – 
i. ASSUME this case was initial plead how it ended up – could it have been in Federal court?

II. Only throw out the claim that causes the contamination, not the whole claim (Kroger)
III. Allapadah – if diversity is destroyed, should all claims be dismissed?
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1. No contamination theory – b/c citizenship goes to whether or not there is j/d under 1332
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2. Contamination – no diversity plus one claim over $75K
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                                                                 1332
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3.  As long as there isn’t a claim b/w non-diverse party, no issue
        PR 
(
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1332
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4. The initial suit had original j/d – any further claims, if can be brought w/1331 or 1367, then ok (think, complete diversity is pre-rec, then go to 1367)
     PR 
(
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1332
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5. Bringing in 1367 claim later– not allowed b/c 1367(b) (Kroger)
    PR 
(
 DE

1332
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6. Compulsory counter-claim on #4 – most likely would say this isn’t allowed b/c 1367(b) - But still should bring it – in the case that the Ct. doesn’t allow you to bring and be precluded later
         NY
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                                              1331

                                        TX
 (
                                               1332
7. NO issue – independent basis of subject matter j/d with the 1331 case – Under 1367(a) everything else is supplemental

        NY
 ( 
TX

1331

NY             (
“Novel” state issue

8. Under 1367(c) – Ct. may use discretion not to hear 2nd claim, even though have supplemental j/d over state claim (SUPP. J/D)
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   ( 
TX

$75k & “Novel” state issue

                                        NY     (
$20k & “Novel” state issue

Or
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   ( 
TX


1331

                                        NY      (
“Novel” state issue

9. District judge will likely not sever claims – uniformity to keep together, so both will probably be remanded to state/dismissed
- Able to use discretion – unless want the claim to stay in Fed. Ct. (for whatever reason)
- If Fed. question – less likely to be left to state Cuts to decide regardless of “novel” state issue – based on discretion

- 1367(C) doesn’t have to be decided?

TX
 ( 
TX

$75k
     $20k


(
NY
$20k
10. 1367(b) – exception, so no supp. j/d [(b) is the only exception to 1367(a) – applies to both Ps and Ds]
TX
 ( 
NY

$75k

                                                         TX  
(
$20k
11. Why does this work and the other not? More strict on adding Ds?
TX
 ( 
NY



1331
     1332

1332

AK
(
AK

“Novel” state claim

12.  original j/d over 1331 claim; “so related”, Not exceptions under 1367(b)

Progenitors of Supplemental J/D:

· Pendent J/D – Allowed (s to bring along your state law claim IF it had a “common nucleus of operative fact” with the Fed. law claim. United Mine Workers v. Gibbs (1966).  Judges still had power to say no, though.

· Idea is that the two claims, b/c of the CNOF, should be adjudicated at the same time.

· Pendent J/D only had effect in a 1331 case, not a 1332 case.  Cuts would never treat TX v. NY (state claim) and TX v. TX (state claim) as the same thing.

· Ancillary J/D – Worked the same as pendent J/D, but applies to Ds’ compulsory counterclaims (parties other than the P).  This allowed the D to make a state-law counterclaim against a ( who had a Fed. claim against him.

· Also applied to third-party Rule 14 claims, as those are “logically related” to the original claim.

· Often did NOT apply if the counterclaim was permissive as those come from DIFFERENT events, and can always be brought later.

· Pendent Party J/D – attaching another party and a state law claim against it, b/c of “same transaction.” Cuts only allowed it when Fed. statute gave Fed. Cuts exclusive J/D over a Fed. claim. 

· Rejected completely in Finley.

· Supplemental J/D, established in 28 USC §1367, encompasses all of these and basically says Finley would have been OK – yes, non-diverse P, but it’s a 1331 claim getting you in.

Owen Equipment v. Kroger (1978) – Occurs before §1367. Kroger (Iowa) sues OPPD (Neb.), who 14a impleads Owen (Neb., apparently) – this is ok via ancillary J.  Fed. J was based on §1332 diversity.  Kroger sues Owen too, and OPPD drops out of the case. But then it comes out that Owen’s principal place of business was in Iowa.  So that means we have Kroger (Iowa) v. Owen (Iowa).  Ct says supplemental J/D DOESN’T apply when it would destroy complete diversity, even if there is CNOF.  
· We must have Constitutionality (“arising under”/CNOF) AND Statutory amenability (§1332 diversity requirement). The problem here is statutory, not Constitutional.
· OPPD could sue non-diverse Owen under ancillary/supp J, but Kroger can’t – we won’t let the plaintiff subsequently bring a claim in Fed. Ct. that she couldn’t have asserted originally.
· Ct says it doesn’t think §1332 is meant to prevent (s suing nondiverse (s as they’re involuntarily brought into the suit in the first place.  It doesn’t think that runs afoul of Congressional intent.
· Policy reasons – Ct. won’t let (s make an end-run around the diversity requirement.  “The plaintiff has chosen the Fed. forum and thus must accept its limitations.”
IA
v. 
NE (OPPD)

v. 
NE (Owens)

Facts: OPPD is local power company – probably deep pockets( Rule 14 added Owens to case: Owens is the crane manufacturer (contributory negligent?) Didn’t want in Fed. Ct. b/c  lawyer did not pass Iowa bar; local favoritism for the utility company

- Under Art III Sec. 2: for fairness and efficiency, this is a party that did not want to be sued – add additional party for the benefit of the D.

· Logical relationship of claims

· Common core of operative facts

- Issue: Owens determined three years into case that they were actually domiciled (principle place of business) in Iowa – therefore parties are not diverse (Ds determined lack of subject matter: probably attempted to dismiss under 12(h)(3) (most favored – bring up anytime) (probably could have brought Sanctions

Exxon Mobil v. Allapattah, Ortega v. StarKist (2005) – Can there be original J if not all class-action (s meet the AIC requirement? Can there be supplemental J to bring in the rest of the claims? No, they don’t all have to meet AIC requirement – when WPC has at least one claim that satisfies the AIC, and there’s no other defect in J/D, §1367 authorizes supp J over all claims by diverse parties arising out of the same Article III case or controversy.
· A defect would be Tx and Ohio suing Ohio; no complete diversity
· Ct is distinguishing AIC, which only has to be satisfied by one (, from diversity, which has to be satisfied by everyone.
· For purposes of diversity in class actions, we only consider the diversity of the NAMED class rep.  (Unnamed/absent (s’ citizenship doesn’t matter.)
· Before SJ/Allapattah, the named class member and ALL unnamed class members definitely had to meet the AIC requirement on their own.  If just one absent class member was below the minimum, the case could not go forward including that member.  Problem is, class actions are usually B/C the amounts aren’t that high on their own.
· Ct. takes a literalist approach in Allapattah –Ct reads 1367b literally, which only blocks joined Ps under 19 and 24.  Therefore Rule 20 and 23 (s are ok (in Exxon, (s were joined by R.23, and in Ortega, (s were joined by R.20)
       P1(TX)         (   D (NY)
        $75k

P2 (absent) (
(R20)  < $75k
P3 (absent)(
(R20) < $75k

Etc….

· Literal reading of 1367(b) doesn’t exempt R20 Ps (P2, P3, etc in class action – doesn’t matter for diversity purposes – Ben Hur)
· Steps:

· Independent basis – 1332 case, complete diversity which meets amt in controversy
· 1367(a) analysis – “so related” met (class action certified)
· 1367(b) –  20/23 not expressly mentioned as exceptions – so NOT an exception

· Difference of opinion - 1367 was not meant to overrule Zahn, but does legislative history differ?
· Court said shouldn’t look at legislative history in future (suggested by Ct.)

· Holding – the statute is unambiguous Other claims “go along for the ride” if have complete diversity and one P who has independent basis (met amount in controversy)

· 2nd claim < $75k but can be added under 1367(a) as having the same common core of operative facts (Gibbs)

· Amount in controversy requirement not necessary for supplemental claims - Amount in controversy is to the benefit of the Ct., not the parties – so allowing it is at Ct.’s discretion and not prejudicial

7. Supreme tribe of ben Hur~ Ignore all unnamed parties  
PR 
(
 DE

1332

Finley fix – last sentence of 1367(a)
Allows j/d over more cases

· Multiple parties/multiple claims

· Otherwise limited to counter-claim, etc when original j/d based on diversity

Zahn problem (class action)
- Ds generally believe that Fed. judges are less likely to approve certification or classes compared to states (State judge may be more influenced by politics)
· If adding a judge into equation – want to make sure case Is certified (non-named parties are precluded from suing again)

- Fed. form gives the opportunity for consolidation (global view that state Cuts cannot provide)

Consolidation of claims:

· Remove all cases to Fed. Ct.
· 1404 transfer all cases

· MDLS (1407) – consolidation of Fed. Ct. claims

· Benefits: settle everything at once, class certification for everything, coordinate pre-trial discovery

- Class action fairness act

· Allows a case to be filed in Fed. Ct. (or remand) when there is:

· “minimal diversity” (only one P and D different)

· Aggravation of damages (must meet a threshold)

· Different than 1367 and 1332 – where need one claim to at least be $75k

· Doesn’t have to be completely diverse – only one P and D need to be diverse
United Mine Workers of America v. Gibbs - Can we attach state claim to a Fed. claim?

TX     v. 
TX

1331/state(
- Not diverse parties, sole base of J/D was fed. claim (independent base of J/D)

- Fed. ingredients in pleading (multiple claims w/fed. questions) – except all throw out and only state claim remains

“J/D Plus Joinder” - There may be many cases where joinder rules would allow you to make a claim, but the Fed. Ct. has no power to hear it (i.e., it destroys complete diversity, like in Owen).

Notice

Service is the means by which the P notifies the D of its impending action.  Due Process Clause of 14th Amendment establishes minimum constitutional requirements to assure that the D is properly notified before judgment may be taken against her.

· Constitutional Minimum
· Requirements for a court to have the power to adjudicate a case:

· Valid service – must properly serve D within 120 days of filing complaint with court

· Nexus – b/w the D, the cause of action, and the forum state

· Due Process Minimum Requirements for Service
· Reasonably calculated notice (actual notice not necessary)

· Specific Circumstances are not factors

· Interested Parties must be afforded an opportunity to present objections
· Even if it is clear that the D has NO chance of winning, service must be made in order to afford the D a chance to negotiate a settlement.

· State cannot waive service

· Fraudulent Service:

· People cannot be brought into a jurisdiction by fraud

· Service induced by fraud to a D already in the J is acceptable

· Immunity from Service:

· People making “Special Appearances” (12(b)(2)) or “Voluntary Appearances” to dispute claims/jurisdiction in an unrelated case are immune from service, unless:

· A new case directly results out of the case inducing appearance, or

· The new case involves the same subject matter, OR 

· The case is a criminal case
· Immunity Rules:

· the court must examine the pleadings on the “surface of the suit” to establish connections b/w the two cases

· the D has the burden of showing that there is no connection
Mullane
· The 14th Amendment does not require a classification b/w in personam and in rem jurisdiction for notice
· State’s interest in property (trust or whatever) supercedes residency – Jur. valid
· Must give state’s power to discharge trustees, and the beneficiaries the right to contest

· Not allowing jurisdiction over persons for in rem issues may deprive beneficiaries of property:

· Must allow service of process on those outside the state for in rem actions

· NOTICE is fundamental to service
· must apprise interested parties of the pendency of the action and afford them an opportunity to present their objections

· It must be of such a nature as reasonably to convey the required information
· Must afford reasonable time for those interested to make their appearance

· Publication alone is not adequate for known beneficiaries or Ds

· They could easily be informed by other means

· These other means (mail) are not burdensome

· Cannot be used to obtain in personam J

· Publication may be allowed when that is all the situation permits, for instance when the whereabouts of the individuals cannot be ascertained with due diligence – inadequate otherwise
· do not have to go to great lengths, such as investigations to locate or extensive costs

· If it is too difficult to identify or locate, publication is sufficient

· Judicial approval may be required to show that sufficient effort has been made to locate in certain cases (quiet title, estate closing, etc.)
· Personal service is the first choice
· Certified mail is sufficient where name and address are known
· Posting is allowed, but not encouraged
Manner of Serving Process

· A court’s summons directs the D to file an answer within 20 days of service, unless waived service
· Waiver - If you waive your right to customary notice or summons (in person) and allow for service by mail, you are rewarded with a longer time to answer
· request for waiver by P must be answered within 30 days, then if D accepts waiver, he has 60 days to answer

· thus, if SOL is about to run, you do not want to request waiver by D, SOL may run within the 30 days and you may not be able to 

· Must be over 18 years old to be served
· Service is allowed in any means by which the state has authorized if in a federal district

· Can leave summons and complaint at “usual place of abode” with a person of suitable age and discretion

· There are certain requirements for service in foreign countries, to corporations, to the US, to infants and incompetents

· Mailing Notice – must be an enabling statute that allows notice to be mailed - Last known address

· Rule 12(b)(5) – a person who does not waive service may contest its sufficiency in a pre-answer motion

· But, courts are not likely to be receptive to the arguments b/c you did receive the notice

· In cases of default, there is a better case for the motion

“Vicarious j/d” article on SSRN

· Three sources of authority in order for a Ct. to bind someone to his judgement

· Proper notice (how we inform them about what they are being sued about)

· Statutory component – service of process may be given to _________, have to be served to the right person

· Constitutional dimension – reasonable calculated – Mulane
· Statutory amenability – statute that says, if it arises out of the conduct that was committed in the state

· Cut out general j/d case

· Have to amenable to process

(if it goes to the limits – statute, then collapses the issue into due process analysis)

· Due process

· Service of process is how they are getting notice

· Service is only allowed in certain circumstances

· Only amenable to suit in certain circumstances

c. Notice:

i. Notice can be implied (i.e. by posting service notice on land)

1. If Neff didn’t have property, they still didn’t have J/D
2. Wasn’t a statute requirement to attach the land (notice by attachment) – judge’s opinion

ii. Requirements:

1. Property (in rem)

2. Resident (in personam)

3. Presence

d. Service of Process:

i. Personal service (most reliable)

ii. Service by mail

iii. Service by publication (least favored/reliable)

· Notice – ( must give notice to ( of the suit, to tell him what cause of action he is defending against.

· ( MUST comply with relevant rules and statutes that govern notice, or ( can raise objection

· Constitutionality dimension – There is a boundary that the Constitution sets, so that states can’t set notice rules that are really crappy to outsiders (i.e. Oklahoma letting residents yell on the Ct.house steps to notify non-residents of suit).  A statute itself may run afoul of Constitutional principles, even if ( has complied with it.

· “Notice must be reasonably calculated, under all the circumstances, to apprise interested parties of the pendency of the action and afford them an opportunity to present their objections.” Mullane.

XIX. Third component of J/D

a. Statutory notice compliance

b. Constitutional notice compliance

i. Possible that the state could pass a law which isn’t “reasonable calculated to give notice”

XX. Rule 4 – service of process

a. Multiple amendments have been made (as recently as 1993)

b. Service can be waived – rule 4(d)

i. Ex) P sends a form for D to waive service; if D makes P serve him – could owe fees unless “good cause”

ii. Service should not be costly

1. Strong incentive to waive service for efficiency and cost

iii. (d)(1): preserving everything else, just willing to accept service – informal letter to give cause

c. 4(m): time limits of service – 120 days from filing

i. If service takes longer than 120 days, judge can dismiss

ii. Why important – if S/O/L is in the middle of the 120 days

1. Rule 3 – filing a suit is “filing a claim”

2. If serve within 120 days, rule 3 applies but if service is over 120 days, case starts at time of service (so if S/O/L has run since, may not be applicable)

iii. Rule 15 – amendments
1. Sometimes suits of ability to file claim before 12o days – if bringing a new claim by amending original claim

d. Go through rest of 4 on won

e. Electronic service isn’t permitted

f. 4(k)(1)(A)
g. Jones

i. Certified letters sent to house by IRS (2 letters)
1. Letter sent was unclaimed and returned

2. Notice of public sale

3. 2nd letter returned

4. Detainer notice delivered to house (daughter notified father)

ii. IRS could not claim actually received notice b/c were on notice that the other party had not received the letter

1.  also argued that can’t “ensure” you have received notice b/c this would put and undue burden on the gov’t and encourage service avoidance

iii. Before property is forfeited, a person gets

1. Pre-forfeiture rights

a. Due process – can’t freeze assets, but lean if no notice

b. Ex parte – w/out notice

c. Mathews v. Eldridge – balancing test on how much due process is due
2. Notice rights

3. Proper administrative hearing rights

iv. Jones prevails b/c IRS actually knew he hadn’t received the notice – so knew the notice provided was not “reasonably calculated” (no service received)

1. Other options available which would have been reasonable even though these alone would not have been sufficient process

a. Could have gotten the secretary of state to mail it to you; if it comes up with the same address you did – service was proper

i. Don’t have to go farther than that?

2. Reaffirms Mayle

Venue

- Venue is permissive & cumulative


1) Purpose: to move throughout the system with great ease so long as states have personal J/D; there are no state lines once P/J is established.  (V in state Cuts – There are only state lines)

- Sub-constitutional challenge (where in J/D is this case best heard)
- Personal J/D is separate from venue.  

1) Personal J/D is the Ct.’s power to compel you to appear.  

2) Venue is subordinate to J/D - It is a matter of where the case is appropriate to be tried.  It further narrows down the appropriate places where someone can be sued.

3) Venue can be appropriate under 1391 a/b2 (events), but you still may not have personal J/D!  ex) Worldwide Volkswagen – venue was technically appropriate in Oklahoma under 1391(a)(2), but the Ct. said there was no personal J/D on Seaway 

- Fed. Ct. can transfer to another Fed. Ct. (not able to transfer to state Ct.
- A state Ct. CANNOT transfer a case outside of the state – it has no power to compel another state Ct. to take the case

I. 28 USC§ 1391

a. SOLEY ON DIVERSITY: A civil action where J/D is founded ONLY on diversity may be brought ONLY in a district:
(1)  Where D resides, if all the Ds reside in the same state
(2) Where a substantial part of the events or omissions giving rise to the claim occurred or a substantial part of the property that is subject to the action
(3) Where any D is subject to personal J/D at the time the action commenced, if there is no district in which the action may otherwise be brought
b. NON-DIVERSITY (Fed. Question): A civil action where J/D isn’t founded solely on diversity may be brought ONLY in a district:
(1) Where any D resides, if all Ds reside in the same state
(2) Where a substantial part of the events or omissions giving rise to the claim occurred pr a substantial part of the property that is subject to the action
(3) Where any D may be found, if there is no district where the action may otherwise be brought

c. Definition: corporation
· A corporation shall be deemed to reside in any district in which it is subject to personal J/D at the time in which the action is commenced
· Remember: personal J/D includes both general or specific – GO INTO ANALYSIS
·  general (place of incorporation – continuous and systematic)

· specific 

· 1) due process – notice & personal J/D

· 2) long arm applies?

· 3) minimum contacts (purposeful availment and fairness) that are related to the C/O/A and reasonable to be hauled into Ct.
· In a state with more than one district – the corporation shall be deemed to reside in any district in that state which it has contracts that would be sufficient to allow personal J/D in that district (if it were a state)
· If no such district – it shall be deemed to reside in the district with the most contacts (each district is considered a separate state for this analysis)
d. An alien may be sued in any district

e. (An action where the D is an officer/employee of the US)

f. (An action against a foreign state)
II. Corporations (1391(c))

a. This is only a definitional section – defining where a corporation resides for the purposes of the RULES of venue in (a) and (b)

(1) cross-reference to (c) only b/c you are dealing with a company

b. Applying the definition, there are three ways to get venue over a corporation:
(1) Venue is proper under 1391(a) or 1391(b) where there is personal J/D

1. 1391(c) – measured at the time the action was commenced

2. Must go through P. J/D analysis

3. REMEMBER - J/D doesn’t equal venue – still need both!
(2) OR venue is proper under 1391(a) or 1391(b) where a substantial amount of the events giving rise to the action occurred
(3) OR venue under 1391(b), where the corporation can be found
III. Fallback:

a. 1391(a)(3) and (b)(3) will most likely apply where the events happened outside the US and/or one or more Ds are located outside US.

(1) Example – the three Ds are all from different states, and the accident happened in Canada
b. This is a fallback only when (1) and (2) are not available!
IV. Persons:
a. (a)(2): If all Ds reside in same state

(1) If all Ds reside in the same state, then any D resides in that state 
1. NOT the same thing as domicile – can be multiple places

(2) Sneaky application – if all (s can be said to reside in same state – you can sue anywhere ELSE one of them resides (like a corporation that “resides” in more than one place)
V. If venue isn’t proper - motion to dismiss for improper venue (12(b)(3)) or 1406 transfer
Transfer of Venue
· Why move for transfer?

· state doesn’t have forum non law, so isn’t an option

· Different binding precedents apply

· Bias in forum
28 USC § 1404 – Change of venue (Presumes CORRECT venue in original location) 

I. 28 USC § 1404: Change of venue

a. For the convenience of the parties AND witnesses, in the interest of justice, a district Ct. MAY transfer any civil action to any other district where it could have been brought
(1) Key: “In the interests of justice” – broad discretion on allowing transfer
b. On motion, consent or stipulation of ALL parties may be transferred at the DESCRETION of the Ct.
II. Two-part test:

a. Is venue proper where case was originally brought?  If not, go to 1406
b. Can the case be brought elsewhere where it is more convenient for parties/witnesses, and in the interest of justice?

(1) Permissive: Motion to transfer is granted when “only slightly better” –just more convenient in the interests of justice

(2) Where there is no issue of perversely offending D by being sued in wrong place – always had J/D so wouldn’t offend
(3) Considerations of private interest and public interest (SEE FNC)
(4) Rationale: venue is proper, but there is a better venue

III. Choice of Law: 

a. The Ct. SHOULD use the original Ct.’s choice of law rules, to prevent forum-shopping on the D’s part. (Choice of law follows on a 1404 transfer)
b. Although -- Ps apparently CAN forum shop this way!  P can always transfer it & get benefit of original Ct.’s COL rules (while perhaps litigating at home, now!) (Just have to meet J/D requirements)
28 USC § 1406 – Cure or waiver of defects (Presumes INCORRECT original location)

I. 28 USC § 1406: 
a. If case filed in wrong district (defective venue), the Ct.:

(1) SHALL dismiss 
1. Could be by the D as a 12(b)(3) motion or by the Ct. under 1406(b)
(2) Or transfer to correct district in the interest of justice
b. Even if a party doesn’t object to venue, the Ct.’s J/D isn’t impaired – it can move the case or dismiss on its own.

II. Choice of Law on transfer
a. The Ct. MUST use the transferee Ct.’s choice of law rules (shouldn’t reward P for filing in wrong place)
b. Rationale:

(1) Deters forum shopping by not letting choice of law follow D
1. P is almost “punished” for not laying venue correctly

(2) Why not dismissal only?

1. 1406 allows judge to transfer a claim that doesn’t have proper venue with another claim where there is proper venue (try both parties together)

2. Efficiency – (ex) in Piper this was more efficient 
III. Choice of forum clause (venue is ONLY proper in one place)
a. If not initially plead in venue according to choice of forum clause; move to dismiss on 12(b)(3) – express condition of the contract/agreement

(1) Ex) Princess Cruise – Ct. lacked power of venue b/c of choice of forum clause, Provision in contract required venue in specific place
Forum Non Conveniens
-codified in 1404 (transfer and dismissal); common law in Piper/Gilbert (only dismissal)
- Most applicable when there is no way to transfer Cuts: 
-  Fed.( foreign Ct. or

-  Fed.( state Ct. (no way to transfer unless FNC) or 

-  State Ct. ( Fed. Ct., if the state has a forum non rule

- US interests are paramount – if US law applies, Ct. keeps case

- Foreign law applies – forum non conveniens almost always granted (very few exceptions)

- Forum interest analysis – must apply to the test even though the Cuts assessment of foreign interest is dispositive
- Forum non motions - the allegations in a complaint are assumed to be true (question of law, not of fact)

- As Cuts expanded personal J/D limits through Shoe, WWV and the like, Congress/the Cuts similarly expanded Cuts’ discretion to decide which cases to hear (Gilbert, Piper).

I. Forum Non Test:

I. Rule: A party filing a motion to dismiss based on forum non conveniens must establish the availability of an adequate, alternative forum where the case can be heard.  If and only if the moving party establishes an available, adequate, alternative forum, the Ct. MUST balance the relevant public and private interests.  

II.  Is there an adequate, available and alternate forum? 

(1) The Ct. must have a “justifiable belief” that there IS an available and alternate forum (There almost always is) 

1. Ordinarily satisfied if D is amenable to process in the other J/D.  
2. If there is an alternate forum, it’s difficult to get it declared “inadequate”
a. Usually the only way it is considered inadequate is that your chances of recovering are zero, or that it’s a foreign country.
3. Transfer might be denied if the other forum’s remedy is clearly unsatisfactory

a. Considerations:
i. Statutes of limitations run in alternate forum?
ii. Is D subject to J/D of other Ct.? (should not be sole consideration – burden on the Ct.)
iii. Super-corrupt foreign regime (hasn’t worked)
(2) Conditions can be set to help ensure the alternate forum is adequate. 
1. Conditions to dismissal
a. Consent to J/D in the new forum 
b. Waive S/O/L on D’s claim if it has run 
c. Conditioned also on the Ct. accepting the case & keeping J/D
(3) *An unfavorable change in law (damages, claims, no strict liability) doesn’t matter – not considered a factor in “adequate forum” (doesn’t necessarily have to be a comparable forum)

1. If this was the case - P can ALWAYS say any other forum is less favorable

III. Balance of Public/Private interest factors (Gilbert test) – ALSO APPLIES TO 1404!
(1) P’s choice of forum isn’t to be disturbed except upon a compelling showing (that the sovereignty has a particular interest in the case).  If the balance of conveniences suggests that trial in the chosen forum would be unnecessarily burdensome for the D or the Ct., dismissal is proper
1. This determination (FNC or not FNC) is up to the trial judge’s discretion, and should only be disturbed when there has been a clear abuse of discretion (ex – Piper)
(2) Private costs issues felt by individual litigants

1. Private: relative access to sources of evidence, Possibility of viewing premises, witness cost and availability, possibility of viewing premises, Availability of any remedy for the ( in the other location, Ability to enforce a judgment in another country
2.  “All other practical problems that make trial of a case easy, expeditions and inexpensive”

a.  “P may not, by choice of an inconvenient forum, 'vex,' 'harass,' or 'oppress' the D by inflicting upon him expense or trouble not necessary to his own right to pursue his remedy”

(3) Public interest - What state/Ct. has the most relationship to the action?
1. Local interests most important (choice of law) but others still considered 
2. Public: Ct. congestion, burden of empanelling a jury, forum interest in seeing the case through, Interest in resolving all the claims at once, avoidance of unnecessary problems in conflict of laws, or in applying foreign law (If foreign law would apply, the Ct. will almost always let it go)

IV. Is this case in an appropriate Ct. to begin with?  (The idea is, it’s in a “correct but inconvenient” place)

V. Is there a choice of forum clause?

(1) If there is a special venue provision or otherwise under the specific Fed. statute P is using, it Probably won’t be dismissed for forum non

1. Either Congress has expressed its intent that plainitff be given additional venue choices beyond the general venue rules (ex- Kepner)

2. Or the P has consented to venue

(2) Again – if truly unfair - Ct. can transfer via 1404.
II. Effect on of forum non  dismissal on the case

I. Transfer of venue has negative effects on Ps –if there is success on a forum non claim, most likely to win case

II. Convenience has little to do w/where the P files suit

(1) “long shot” strategy
(2) Doctrine: discretionary (Overall does the state/Fed. judge have the discretion to remove? Does the judge has the power to hear cases but is exercising a power not to hear cases?)
III. Relevant Defenses
I. Rule 12(b)(3) – Objecting to Venue: a motion for improper venue need not appear in answer. But, if D makes a pre-answer consolidated defense (12(g)), must include all 12(b)s that are wanted or else they are waived (except those allowed by 12(h) – which allows improper venue to be motioned for in responsive pleading, consolidated defense, or in an amendment under 15(a))
Piper Aircraft Co. v. Reyno (1981) – Plane crashes in Scotland; CA resident administrator of estates sues Piper (PA aircraft manufacturer) and Hartzell (OH propeller manuf.) in CA state Ct..  (s removed case to CA fed ct.  Piper moves on 1404 and Hartzell moves on 1406 (no PJ) to transfer to PA fed ct.  When it gets to PA fed ct, (s move to dismiss on forum non conveniens.  Ct grants motion & dismisses; says case should be brought in Scotland.  Can’t bring case in US just b/c you like the laws better.  The connection with Scotland was much stronger.

· What law applies to the Ds?  PA law would apply to Piper (under CA choice-of-law doctrine) and Scottish law would apply to Hartzell (under PA choice-of-law doctrine – can’t apply CA choice of law to Hartzell b/c the CA ct did not have J/D over Hartzell.)

· “A P’s choice of forum should rarely be disturbed.”  BUT – if certain factors are present, Cuts can dismiss the case.

· Unfavorable COL in new forum WON’T preclude a FNC dismissal.
· Public interest factors – Ct. would have to apply two different laws; case already proceeding with Scotland and is more related to Scotland

· Scottish forum is adequate and available – families only filed suit in US to avail themselves of Am. tort law

· would require the Ct. to learn and interpret foreign law

· Private interest factors – Foreign ( has chosen US forum purely b/c of better laws; a lot of the evidence and witnesses are over there
· evidence/premises were in Scotland

· Why did Ct. “get it right”?

· 1406: venue not proper in California; so if hold to choice of law of transferors case, would result in (P) filing suit in the place where they have te best chances – so could pick an improper forum & retain choice of law – doesn’t make sense & unfair to transferee

· Saying a condemned mans cares more about where he is hung then if he is hung

· Piper is an exception?

· 3rd Ct. of appeals US law will govern case

· Choice of law is de novo review when issue in case (was determined to be US law) – nevertheless, granted forum non (strange…)

· Scotland has “strong interest” but doesn’t overrule substantive law choice (which is supposed to be reviewed de novo) – shoes not to overrule

· But choice of law always included in “interests analysis” which SC did, so not an exception?

MISC v. Sinochem (2006 ) – Arguing about whether FNC can be looked at separately from J/D.  MISC says SMJ and PJ are paramount and must be established BEFORE the FNC analysis.  Sinochem says it’s ok to look at FNC first; subject matter is more important than personal J/D, and if you’re going to dismiss it anyway, why waste time on PJ… (Burdensome, so not necessary) ct isn’t assuming any power by deciding NOT to hear a case
· In Sinochem, MISC wanted to sue Sinochem in Pennsylvania Ct..  There was a concurrent case going on in China, that I think Sinochem had instituted against MISC.  The Penn. Ct. dismissed the case on FNC w/out completely deciding whether they had personal J/D. 
· MISC is arguing that SMJ and PJ are paramount and must be established before any kind of FNC analysis.  MISC thought the Ct. never should have gone to FNC w/out determining proper PJ first.  Basically, MISC thinks the analysis should look like this: SMJ/PJ ---- (above, in terms of importance)  ---- Venue/FNC

· This is the traditional view -- that venue is subordinate to SMJ/PJ, and that you establish SMJ/PJ before you even look at venue (or, by extension, FNC).  The basic rationale is that FNC implies choice between two PROPER forums/venues.  IF you don't look at PJ first, how do you know if this forum's even proper?  Seems to go against the very nature of FNC.

· Sinochem would probably agree that you should determine SUBJECT MATTER J/D before looking at FNC, but thinks you don't necessarily need to look at personal J/D first.  In this case, it would have taken a good bit of investigation to determine whether or not personal J/D was proper.  

· Sinochem thinks that DISMISSING for FNC doesn't violate anyone's personal J/D rights b/c by dismissing, you are declining to exercise judicial power.  It's an abstention from exercising J/D.  Therefore, the ct isn't assuming any (PJ) power it doesn't have when it DECLINES to hear a case for FNC.  

· MISC's theoretical problem with this is that considering FNC implies that you COULD keep the case here, if the public/private factors weighed in favor of it.  You are basically assuming you HAVE J/D to "abstain from using it."  And you shouldn't act as though you could keep the case if you don't even know whether you have PJ.
Summary – expansion of J/D:

a. 1945: International Shoe – fictions of pennoyer gone (rigidity)

a. Replace w/uncertainty (flexible & imprecise test – vague & general terms)

b. “Minimum contracts”

b. Gilbert – attempts to limit J/D?
a. Gulf Oil Co. v. Gilbert (1947) – Establishes FNC – We normally leave (’s choice of forum alone.  But dismissal will ordinarily be appropriate if (’s chosen forum imposes a heavy burden on (, or on the Ct., and ( has no good reasons of convenience supporting his choice of this forum. (Establishes public/private interest factors.)

c. Worldwide – held “no J/D” 

a. Hanson v. Denkla

b. McGee

c. Non-stop extension of J: Caulder/ Keeton

d. Piper – another attempt to limit J/D
e. Asahi – “reasonability test” – need to find limit to J/Dal amenability

f. Other: limits from forum non conveniens public & private interest factors

Removal (1441) & Remand (1447)
Removal (Defendants)
· The removal statutes allow Ds to move a case from a state Ct. to Fed. Ct. (so this implies – ON THE EXAM IF IN FED. CT., no removal issue – remand if improper, transfer if better place?)
· P 
cannot remove b/c master of their complaint and initially filed in state Ct. – this statute is designed to protect the Ds from bias/prejudice/hostile Cuts in other states (if diversity case) – this is consistent with the purpose of diversity j/d in Art III, sec 2

· Removal statutes were created by congress – thus implies that they are subject to amendment is congress so chooses/or in the alternate elimination 

· Key variable in 1441 is whether fed ct would have original J/D – either through 1331 or 1332.  The right to remove the case is completely a legislative prerogative. The right to remove depends on a statutory grant of that right; w/out that grant, the case must stay where P filed it. 

· Not a constitutional writ, only found in the statutes

· J/D is measured at the time of filing

I. Removal 28 USC §1441
a. Any civil action brought in a state Ct. of which the Fed. district Ct. would have original J/D may be removed by the Ds to the district Ct. in the county where it’s pending

i. Again – P cannot remove!

b. 1331 claims are removable w/out regard to diversity.  1332 claims can only be removed if there is complete diversity & none of the Ds are residents of the state where the action was brought (local action exception)
c. Allows removal of the whole case where there is an independent removable claim joined with otherwise non-removable claims.  After removal, the district Ct. can remand the other claims (state predominant) back or keep them (discretionary!).

II. Removal 28 USC §1446 (Procedure)
a. D must file notice of removal with a “short and plain” statement on the grounds for removal

b. Notice of removal must be filed within 30 days of service of process or notice of service (whichever is shorter)

i. If the case wasn’t initially removable (in the initial pleading), Ds have 30 days from learning that it BECAME removable (receipt of amended pleading, etc)

1. Changes in the character of the case then would lead to removal will start a new 30 day period [Murphy Bros.]
a. Example: the addition of a new D, the removal of a D, or addition of incomplete information that shows Fed. question
ii. The case may not be removed under 1332 J/D more than one year after commencing the action (complaint!)
c. (Relates to removal of criminal proceedings)

d. After filing notice, Ds must give written notice to the adverse parties, file a copy of the notice w/the state clerk which effect the removal and the state Ct. shall no longer proceed until remanded

III. How to remove?
a. Unique: No motion is required – just filing of a notice

i. No permission (via motion) from the state Ct. is needed

1. You automatically remove the case by filing this “notice” with the Fed. and state Ct.
2. This is in the interest of protecting the D – if a motion was required, it could be denied (under bias from the state Ct.?) – allowing the state Ct. to not have a say is to the benefit of the D
b. D – file a “notice of removal”

(1) The notice of removal must PLAINLY (short & plain statement) indicate that requirements for Fed. J/D are met (ground for removal).

1. Also include: a copy of all process, pleadings and orders served

2. Burden of proving j/d falls on D (must make showing to Fed. Ct.)

(2) Notice must be files in the geographically appropriate district Ct. 

c. All Ds must consent to the removal (common-law standard, not in the statutes). 

i. If they don’t all consent, that is a defect in removal

1. Result:

a. the non-consenting Ds can make a motion to remand

b. or the Ps could move to remand if they found out about it.

IV. When to remove?

a. Issue: If D appears in Ct. to argue merits – consent to personal J/D, venue, etc

i. Best to attempt to remove first (strategically), before the answer/pre-answer motion
1. Answer (your responsive pleading) to the complaint may waive removal –  but alternatively, it is required – so may have an argument that this shouldn’t waive removal

2. Ds must remove before they seek any affirmative relief from the state judge 

a. Anything “permissive” or requiring the judge to look into the merits will usually waive right to remove.  (Examples – permissive counterclaim; participating in discovery; moving for SJ)

b. Using any of your pre-answer motions, as it requires the state Ct. judge to rule on something.  Just file for removal immediately, before your pleading is due, and make those arguments in Fed. ct.

c. May be Ct’s discretion on what is waived – so make motion first before any 12(b) motions

ii. If remanded, can still try to make a special appearance to challenge j/d (so w/the Ct’s discretion – this is still available)

iii. If making a special appearance to say there is no personal j/d, etc – probably doesn’t waive ability to remove

b. Removal b/c diversity J/D exists:

i. B/c of the 1446(b) time limits, the proper approach for Ds is to remove ASAP – as soon as you know you’ve been sued and there is a 1332 issue.

ii. Diversity cannot be removed after 1 year (1446(b) – last sentence)

1. This extended period of time is allowed b/c don’t always know where someone is until after discovery

2. The 1-year removal time limit for diversity cases is STRICT – even if the case doesn’t become removable on a diversity basis until after the year is up, it’s too late.
a. Same principle as 1447(d) - Fed. Forum privilege is important, but not the MOST important thing.  Don’t want cases that have been pending for more than a year to get into fed ct and have to start all over
b. If attempted to remand over one year, not allowed (ex – Kroger)

iii. D removes b/c he claims P has artfully plead around Fed. question, the burden is then moved to P
1. The P then moves for remand to state J/D on the basis of a defect in removal procedure within 30 days after filing of the notice of removal, and directs remand at any time that it appears that the Ct. lacks subject matter J/D.
2. If the D is improperly/fraudulently joined - can remove the case by virtue of 1332 and say this D has been fraudulently joined – drop them and then have diversity J/D.

c. Removal b/c Fed. question

i. B/c of the 1446(b) time limits, the proper approach for Ds is to remove ASAP – as soon as you know you’ve been sued and there is a 1331 issue.

ii. No diversity needed is substantial Fed. question that is necessary, actually in dispute & won’t upset power balance

V. Where is removal to?

a. Removable to district Ct./division where the state Ct. sits only 

i. Further changes are governed by transfer provisions

b. Local D exception (1441(b) – 2nd sentence)

i. D not in disadvantage if removing from local state to Fed. Ct.
ii. Can ONLY be removed if no Ds are citizens of a different state in which the case is brought. (If they are, they already have a home-state advantage – remember, the rule is designed to protect Ds from bias – if in home state, no bias!)
VI. Effect of motion for removal (1446(d))
a. Effect of 1441 is state action is stayed (or Fed. Ct. can issue injunction to stop state Ct. from proceeding (on the assumption Fed. Ct. has j/d)

b. The case is automatically removed to Fed. Ct.
i. Fed. Ct. makes the ruling on whether or  not there is J/D

ii. State Ct. has no say in the removal – removal is automatic with the filing of the notice

c. 1441(c)

i.  For removal purposes, fed Ct. can adjudicate all of the claims – “separate and independent” – as long as there is one claim with original J/D  
1. Not the same “so related” standard as 1367

2. unrelated state law claims can also be removed

ii. At the discretion of the Ct. – claims w/out original basis can be split and remanded to state Ct.
iii. **This seems to be beyond the Gibbs Constitutional maximum – “common nucleus of opprotive facts”

1. Allows any state claims – even unrelated into Fed. Ct.?

2. Remand - may remove supplemental J/D claims, but they can be sent back [1441(c)]
d. Often, certain Ds are fraudulently joined so as to prevent removal <ARTFUL PLEADING = b/f attempt at removal>
i. This destroys diversity J/D
ii. Occurred in WWV – suit was in NY, Audi and Volvo were not residents, but Seaway and WWV were residents of NY (included for the sole purpose of preventing removal to fed Ct.) 

1. The whole fight 
2. was about Seaway and WWV, then, once they were out of suit, the case was removed. 
Remand (P)

I. Remand 28 USC §1447
a. The district Ct. can issue orders to bring in all necessary parties.
b. _____
c. Remand allowed by MOTION
i. motion for remand for lack of subject matter J/D can be made at any time before final judgment
1. If there is a change in the case where there is no longer diversity (change of D, P, no longer Fed. question, doesn’t meet amount in controversy, etc) – P can remand or Ct. can remand sue sponte (no longer subject matter J/D – never waived)
ii. Motion to remand for anything other than a lack of SMJ (procedural) must be made within 30 days 
1. If the P doesn’t make a motion to remand within 30 days, they waive their right to remand 
iii. An order of remand order can may require payment of attorneys fees and just costs by the D (sanctions)
d. Remand orders are NOT reviewable on appeal (unless they are civil rights cases)
e. If after removal, the P tries to join parties that would destroy subject matter J/D (meaning, destroy diversity in a 1332 case), the district Ct. can 
i. deny joinder and keep the case
ii. or allow it and then remand the case to state Ct.
II. How to remand:
a. P must file motion for remand
i. If don’t file motion – stays in Fed. Ct unless
ii. Sue sponte – Ct. can remand on its own if no j/d

b. The burden is then on the P to file a motion to remand – which IS asking the judge to do something.
III. When to remand?

a. Ps can remand if J/Dal OR procedural defects are present.

b. J/D defects:

i. J/Dal defects are NOT waivable – as in Rule 12h3, subject matter J objections are not waived (most favored defense – issue w/subject matter NEVER waivable
c. Procedural defects ARE waived if failed to be raised by P after 30 days
i. Procedural issues:
1. Removed to wrong Ct. (wrong district, etc)
2. Not all defendants consented
3. Short/plain statement of grounds for removal not given
4. It’s a 1332 claim and defendant removed after one year passed
IV. Effect of remand (1447(d))
a. Why can’t Ds appeal a remand to state Ct.? 
i. 1447(d) gives a broad prohibition on reviews of remand orders
ii. Rationale: efficiency: 
1. By reviewing the district judge’s order, further delay on arguing the merits
2. While it’s important that fed Cuts be available, interests of moving on are greater than interests of preserving Fed. forum
b. Denying remand can be appealed
V. Joinder after removal (1447(e)) 

a. Usually shows up in the case of Rule 19 - if they’re necessary/indispensable, let them in but case must be remanded (can’t stay in Fed. Ct.)
b. Could be an attempt at fraudulent joinder AFTER removal
Martin v. Franklin Capital Corp. – Class-action suit filed in NM state ct.  (s remove case by 1441/1332 (diversity).  The issue here was whether the AIC was sufficient (P used attorney’s fees in est. amount in controversy, and D removed to Fed. Ct. based on min. amount in controversy; P amended to remand after subtracting attorney’s fees) The methodology used by ( at the time of removal was later overruled in a case – but it was OK at the time he made it.  Holding – if ( has an objectively reasonable argument for removal, we’re not going to impose 1447c attorney fees on him.
Ct. held: (p162) – absent exception circumstances, improper removal won’t be sanctionable if remanded

- 1447(c): “jet out of jail free card” for D – better off removing if can – b/c no repercussions for the attempt

- Strategically: D should take all opportunities to remove anytime there is a “lurking” Fed. Question – attempt to remove w/out fear of repercussions since ONLY those that are NOT “objectionably removed” will be sanctioned
- Weight of the doctrine may outweigh impact (be ineffectual)

- D’s have to be clean on the grounds for removal
Syngenta v. Henson – Fed ct case in Alabama for people’s exposure to chemicals (from Syngenta).  (s win and are given a settlement, but must release all claims.  Then ( turns around and files suit in LA state ct about a different chemical.
· What’s a ( to do here?  They already paid settlements.  

· 1) try to get an injunction from the Fed. Ct., to stop (s from doing this.  

· 2) approach LA judge and move for dismissal, as lawsuit is barred.  (Move for summary J, b/c it lets you consider evidence)

· Could they move for dismissal in LA under 12b6?  NO, b/c you’d have to present evidence there, and 12b6 only lets you look to the 4 corners of the complaint.

· What was the basis for removing the case to Fed. Ct.?  No diversity; fed q?  (s tried to say so – prior Fed. judgment (settlement) was preclusive of right of (s to sue again.  (Why is thisn’t under 1331?  B/c it’s a DEFENSE – not in the (’s well pleaded complaint, as in Mottley.) Syngenta reaffirms Mottley/wpc rule – arguments about preclusion are defenses, and not good enough.

· What’s the one time a ( could say that the (’s state law claims are barred?  Complete preemption.  That’s the only time we depart from the absolute rule of looking at the face of the (’s well pleaded complaint.

Before Syngenta, other Cuts were using All Writs Act (§1651a) to give themselves a lot of power to protect judgments, etc.  People were using this as a magic bullet to get a case into whatever Ct. they wanted.  (Agent Orange cases.)  And (s wanted to use this to get in fed ct, b/c (s do better in front of Fed. judges.  Syngenta wants to feed off fed judge’s frustration with (s trying to undo all the neatly tied up work done in the last 2 years.

· Clearly, after Syngenta, people can’t do this now.  Now 2 functions: fed judge can use AWA authority to issue an injunction; when parties seek mandamus to appellate Ct., the app ct’s authority is based on AWA.

· “All Writs Act doesn’t confer original J/D, so you can’t try to use that to 1441 remove.”
Question: how do you enforce the settlement (case one decision to case two) when the second case is filed in another state than the first suit

i) Settlements private

ii) However – class action has been “blessed” in case one ( certified

How can D prevent P from going forward with case 2? What if P was an absent P in case 1 (free to file 2nd lawsuit?)?

- Issue an injunction to stop payment from settlement

- 1st Ct. may not have personal j/d over P in the second state

(1) Used when no adequate remedy at law

(2) May have to post bond to get injunction 

- Being settlement to new judge?

- Bring MSJ? – Motion depends on if the P has a relationship with the judge (favorable state)?

- Remove to Fed. Ct., then transfer to LA
- then settlement would have effect

(3) Removal is automatic – state judge has no say (no permission necessary)

(4) Remove using writs act and not 1441(a)
Bell Atlantic v. Twombly and removal

a) 12(b) (6) may be the bar that prevents case from being held in Fed. Ct. if not “plausible on its face” – more definite than state pleading rules?

b) Raised pleading standard – so 1446 “short & plain” is heighted pleading standard – this applies to 1446 also? (Same level of plausibility?

i) 8(a) and 1446(a) – may not necessarily be the same b/c created by different bodies (congress and SC)

ii) Twombly – less permissive (8(a) – less permissive to P)

iii) 1446(a) – permissive for D

c) 1446(a) decided by Fed. judge – state judge doesn’t play a role

Questions: Amended Pleadings and Removal

· TX v. NY – looks like it will be over $75k.  ( removes.  Then, ( amends pleading to say “We’ll cap recovery at $75k.”  Most Cuts say that is no good; you can say that at the front end but can’t amend the AIC downward to get out of Fed. Ct..
· But, the ( can “non-suit” the suit, then refile and specifically say he’s suing for less than 75k.

· What about, in TX v. TX, ( files suit w/ a state & a Fed. question, ( removes, and then ( amends to get rid of the FQ claim?  Probably will get sent back to state Ct., as the Fed. Ct. can’t adjudicate this case w/ no Fed. question.
· Different from diversity/AIC cap b/c the AIC is legislative and not Constitutional – ct less willing to allow that kind of gamesmanship by ( b/c they can still Const. hear the case.
Choice of Law – Erie
(Don’t spend a lot of time on)

What law should be applied (state or federal)

BASIC: Fed. Cuts sitting in diversity are bound to apply state law – in absence of a Fed. rules of decision – shouldn’t make up a law to apply (so if no Fed. law/no Fed. question = apply state law)

- So, under the 10th amendment – anything not expressly given to the Fed. Cuts – given to the state Ct’s (don’t want to make policy – leave it to the legislatures)
Swift v. Tyson - THE OLD VERSION of Choice of Law – law of land for 96 years

§ 34 of Rules of Decisions Acts indicate: The decisions of courts are not laws. They are, at most, only evidence of what the laws are.  The laws of a state are the rules and enactments promulgated by the legislative authority thereof, or long established local customs. This is akin to natural or picking the law out of the sky (as in Pennoyer).

· The federal courts are free to decide what the common law of the state is, or should be in terms of general law issues.

· It is not to suggest that there is a choice b/w state or federal law where both tribunals are called upon to perform like functions (both federal and state law could apply). 

· It is limited to local uses, does not extend to the laws of contracts or other things commercial in nature.

· Especially where the outcome under use of one law would be contrary to the outcome with use of the other (Swift)
· Swift allowed federal judges to ignore state law without having to declare it unconstitutional – not in a statute, don’t have to follow it
· Diversity J/D gave Swift its necessary vitality

· Taxi Cab case – could not use state law in Kentucky to incorporate and create a monopoly – but, could do so in federal court

· In the century that follows the Story decision, many things happen

· Major social and political changes, this is the era of substantive due process ( led to Erie decision

Erie Railroad v. Tompkins - state law was recognized as substantive law in federal court 
Problems with swift: an unconstitutional assumption of powers by the Court of US

· Swift had political and social defects

· Political – tension b/w judicial power and legislative power

· Social – abuses of diversity J, and the pro-corporation bias of Swift
· Swift misinterpreted: Federal courts exercise of power of state law was to include common law as well as statutory law
· Difficulty in applying b/c state courts persistence to use their own opinions for common law

· Introduced discrimination towards the citizen that diversity of citizenship was created in order to protect the non-citizen from.

· Non-citizen D has privilege of selecting the court

· No equal protection of the law

· In protecting the uniformity of law of US, the doctrine prevented uniformity of administration at the state level

· “general law” to broad, it has no definition

· Individuals and corporations could abuse it via removing and availing citizenship (person) or reincorporating in a diff state – forum shopping
· No Constitution or Congress basis: there is no power of federal courts to determine general common law rules to apply to a state?  Federal general common law does not exist. Cannot determine the laws that are applicable to states.

Erie Doctrine: Federal courts in diversity actions apply the substantive law of the state in which they sit.  

· "Law" includes common law as well as statutory law.  

· Procedural issues should be deciphered by federal law

· In diversity actions federal courts must apply the same law that the state court would apply
· There is no longer a "federal common law," a federal court must apply the common law of the state.  

· The rule of Erie serves the purposes of discouraging forum shopping and avoiding the unfair administration of laws (i.e., avoiding the potential for state and federal courts sitting in the same state reaching different outcomes based on the same facts.)
Discovery
I. General

a. Designed to be liberally granted

i. Claims can be short & plain (Twombly?)

ii. Allow discovery so case can be decided on merits

b. Conflict: low threshold for claims versus possible discovery abuses

i. Inappropriate burden on system?

ii. Twombly justifies increasing pleading B/C discovery in anti-trust case would have a burdening effect on the system

c. Discovery is modest in most cases

i. Twombly is exception/anomalous b/c the fear of burden was used as an excuse – and this is usually not the case

II. Informal: things you don’t have to ask for to get (and costs less)

a. Public records

b. Work with your own witnesses 

c. Client – cheapest source of info.

d. Research relevant case law.

e. Contact experts (Consulting – keep them pure, cannot testify or speak with anyone who testifies; Testifying – anything expert relies on is discoverable).
III. History

a. 1993 – changes important but have been superseded
b. 2000 amendments:

i. Ct. more involved in overseeing scheduling

1. 26(f) – required to meet w/opposing party and talk about discovery, set dates (including end of discovery), e-discovery discussed

2. 26(f) must be held 21 days before 16(b) scheduling conference with the Ct. (16(b): which isn’t more than 90/120 days after being served)

3. Purpose – make discovery more efficient

4. Includes: 

(10 Names, address, number of persons who may have discoverable info (who do you know who can support the defense/claims

(11 Only have to provide things/people that help you, not hurt you (5th amendment)

ii. 26(a) – no discovery until after the 26(f) conference

1. R27 – can petition Ct. for discovery if risk of being lost forever 

(10 Ex) dying person

iii. Repercussions for undue delay – R37 or R11 (depending)

1. Can ask for equitable relief:

(10 Stay discovery

(11 Limit discoveries
RULE 26 – Discovery Generally

(a) Discovery generally 
(1) Mandatory initial disclosures under 26(a)(1) ~ 2000 amendments made this mandatory (eliminated opt-out)
(1) Basic idea is that there ought to be certain categories of things that you always get from the other side, and there shouldn’t be any objections to that.
(2) Includes: a) Names and addresses of all people likely to have discoverable information; b) All documents that may be used to support their defenses; c) Computations of damages; d) Insurance agreements; 
(3) Timing: within 14 days of the Rule 26(f) conference.   

(4) Least expensive method.  Form prepared w/ standard questions.

(5) Objections are highly disfavored – no motion required
(1)  Expert witness information
(2) Pretrial – follows up w/ 26(a)(1)
(3) Disclosures must be in writing unless by Ct. order
(4) Methods of discovery (generally)
(b) 26(b) – Limitations on Discovery
(1) Parties may obtain discovery regarding ANY matter, NOT PRIVILEGED that is RELEVANT to the CLAIM or defense of any party. For good cause, the Ct. can order discovery of any matter RELEVANT TO THE SUBJECT MATTER involved in the action. Relevant information need not be admissible at trial IF appears REASONABLY CALCULATED to lead to discovery of admissable evidence.
· Includes existence/description/etc of any tangible things, and the identity and location of people having knowledge of any discoverable matter.

(2) Ct’s can limit discovery if it is: 

 (B) Places undue burden or cost (performance of e-discovery)
· Questions to ask when assessing undue burden/cost

· Is there an alternative way to get information?

· Is the information really needed?

· Impact on decision making

· Policy is important – need a proper policy for retention including considering:

· Backup of data, When to recycle/delete, What to retain, How to ensure company complies with a retention related to a lawsuit

(C) Limited to:

i) Unreasonably cumulative/duplicative, 

ii) Party seeking discovery should already have this info, or 

iii) Burden or expense of the proposed discovery outweighs its likely benefit.

(3)  Work product  (Hickman codified) 

· Other party can get materials prepared by the other party only upon showing of “substantial need” for the materials and “undue hardship” to get them another way – then the info isn’t privileged
· Only applies to ordinary work-product (Ex - notes on dispositions)

· N/A to mental impressions of the lawyer – these are the most sacred and never obtainable (never waived) (Ex - strategy, etc)

· if required to turn over work product – hand to judge who will determine what is work-product and what are mental impressions

(4) Experts – includes on testifying experts – experts as consultants are protected by the work-product doctrine - unless there is exceptional circumstances under 26(b)(4)(B): inability to obtain equivalent info from other sources.  

(5)  Claims of Privilege or Protection - CLAWBACK
I. Party shall make the claim (of privilege) expressly and shall describe the nature of the documents, comm, or things not produced/disclosed in a manner that, w/out revealing info privileged, will enable other parties to assess the applicability of the privilege. 

i. Purpose – to streamline discovery

ii. Automatic protection; don’t have to be so careful (unlikely that this really leads to efficient response to requests  - Still need to go through everything 
(c) Protective Orders 

(a) parties can move for Ct. orders to protect them from discovery on certain issues

b. Can be for various reasons, including burden and expense of producing information, use of discovery to annoy an opponent, etc.
· Can do various things – don’t have the discovery, limit it, have it a different way, etc 

(d) Timing/Sequence of Discovery

· Discovery allowed after the discovery conference, unless otherwise ordered
(e) Supplementation of Disclosures
(1)/(2) Duty to supplement or amend their disclosures/responses if new information renders the old disclosure/response incomplete or incorrect, and the other party would not know of the new info.

(f) Conference of Parties 
· Rule 26f conference is required before any formal discovery begins.

· Timing21 days before scheduling conference (90 days after (’s answer or 120 days after suit was filed).

· Topics: consider settlement, develop a proposed discovery plan, talk about e-discovery issues

(3) Must include discussion on e-discovery

· Issue of e-discovery has implications on bother ends – makes getting info difficult (for D) and the  info is needed (for P) 

· Should they split costs?

· If burden is unilateral, the Ct. uses “exceptional care” to determine if e-discovery is necessary or if there are other means to obtain information

(g) Signing of disclosures, requests, etc (looks a lot like rule 11!)

(1) Attorney has to sign every discovery request, response or objection (if party is rep’d by one).  Signature constitutes certification that “to best of signer’s knowledge, formed after reas. inquiry”

(1) It’s consistent with rules and warranted by existing law/good faith argument for change in the law

(2) Not for any improper purpose (to harass, cause delay or unnec. Expense)

(3) Not unreasonable or unduly burdensome/expensive
(2) Ct. may sanction a violating party
Timing under Rule 26
· Suit Filed 

· D answers

· 26(f) Conference of the Parties – discuss discovery/case mgmt plan  (Must occur before any 26d discovery) 

· Within 14 days of 26(f) conference/finishing discussions – must give 26(a) Initial Mandatory Disclosures  

· Within 21 days before 16(b) conference – must give Ct. the 26(f) joint statement of the discovery plan. 

· Rule 16(b) Conference w/ the Ct. – talk w/ judge about discovery/case mgmt plan and where you can’t agree.  (Takes place no later than 90 days after D answers and 120 days after suit was filed.

Types of discovery devices
I. Interrogatories [33] – written questionnaires
i. Maximum of 25, including subparts (Each part of the question counts as a question)

ii. Clear Interrogatories

iii. Answers & Objections served w/i 30 days of service (unless Ct. directs other)
iv. Objections must be stated with specificity
v. Opinions in Interrogatories are not barred, but can be delayed until after discovery
vi. Business Records: if can derive or ascertain from records, and burden is about the same on each party in determining the information, can just specify the records
· Issues: not very helpful, easy to object to, not spontatneous, Simple to write, but very burdensome to answer 

· Benefits: parties must swear to answer, inexpensive, obtaining precise information (# of widgets sold in state in June), can elicit an opinion
· Must be to parties

II. Request for Production [34]

i. Can request documents within the possession, custody, or control of the served party

· Control has been extended to docs from others, that the party responding to discovery has “influence” over

· The “influence” test: you are in control of docs if you can influence the possessor to release them.

· examination of material possessed by a nonparty requires a subpoena
ii. To be produced or to be allowed to inspect the property for testing, measuring

iii. Must describe the items with reasonable particularity and a time, place, and manner of inspection

iv. Have 30 days for a written response (or object)

v. Two methods of presenting documents (1) as kept in usual course of business, or (2) organized & labeled to correspond to the categories in the request

vi. Can extend to non-parties

· Benefits: Unlimited requests to parties and non-parties, Non-parties may require subpoena, “wide-open” requests except for those that are privileged
· Strategy: do as early as possible, docs are the best thing you will find

III. Request for Admission [36]
i. May request from other party a statement admitting to truth of any matters, including the authenticity of documents
ii. Only applicable to partys

iii. Each RFA must be set forth separately
iv. Three option for response:

1. Matter is admitted unless a signed answer or objection is served w/i 30 days

2. Answer should specifically deny or detail reasons why cannot truthfully admit or deny
3. Cannot deny and solely state that is a matter of fact for the jury
4. Can only state that w/o information unless reasonable inquiry and other info not helpful

5. Insufficient answer may be deemed as admitted, or Ct. may request amended answer
6. Ongoing duty to supplement R26

v. Admitted matter is conclusive, unless amended (which is allowed to further merits of case, and doesn’t prejudice the other party)
1. May not win case ONLY on admission

vi. Admission doesn’t extend to any other proceeding
· Benefits: Not limited, failing to deny on time or at all is deemed an admittance

*Sanctions for discovery abuse – R 37*
E-Discovery
Four big components to the new e-discovery rules:

· 26(b)2 (undue burden) – describes how parties do not have to come up with discovery materials they identify as not reasonably accessible b/c of undue burden or cost.  (Then the Ct. decides what to do – compel, split costs, etc – after looking at requesting party’s reason for needing it.)

· What does it mean to say “undue burden or cost”?  Some sense of proportionality – not huge expenses for a small lawsuit; proportionality in terms of importance/likelihood of usefulness; privacy/ability to separate out material not relevant to case; “reasonably accessible” – electronic and knowledge-wise.  

· The vision is that you’ll produce items in stages (easiest to hardest) – give people a chance to see what’s been produced (reasonably) before they assume it’s not enough.  They look at that first and then decide if they need more.  (Lawyers should talk that out in 26f conference.)

· Be careful what you ask for/how you act, b/c the other side do that too.  

· Catch – the more retrieval you’ve already done, the less burdensome it is on you if other side asks for it.

· What if they just keep making requests?  File for a protective order.  But you really don’t know if they are using it or not.

· What does “good cause” mean?

· What kind of conditions might a Ct. specify? Split costs, 

· 26(b)5 (Privilege) – If you accidentally get work-product material, you can’t do anything with it and you should tell them; if you don’t agree, go to the Ct.; hang on to it/don’t destroy it until it can be returned.

· It’s often not worth the effort to look within every single document, so people just give big stacks of documents over.  

· This is designed to avoid the risk of “privilege waiver.”

· R 34

· Electronic data must be in reasonably accessible form (method to search)

· Native form is what the information is stored in the ordinary course of business

· May not be searchable

· May hide embedded data

· 37f (Regular destruction of data) – No sanctions for failing to provide electronically stored info lost as a result of the “routine, good-faith” operation of an electronic information system.  

· “Safe harbor provision” designed to avoid punishing people who are operating under a tech/maintenance system that’s independent of litigation.

· Raises a lot of questions; doesn’t it encourage people to have frequent “routine” delete devices?  Most likely to be a problem w/ companies that are engaged in high-risk businesses (they already anticipate litigation, so they act preemptively)

· Whatever document-retention policies you have ordinarily, you’d probably better STOP destroying things once litigation begins.  (It’s not really good faith if you know that relevant evidence is going away.)  You minimize the bad press later if you just stop the destruction early

· Bad faith – sanctionable (ex- Arthur Anderson)

Rule 27: Pre-suit depositions

- Intended to “perpetuate testimony” only; to prevent a failure or delay of justice (someone dying, leaving subpoena reach, etc).  

- Texas rule allows much more expansive activities.

- depositions allowed upon showing of need, list of possible parties and likelihood of claim, notice to all named as possible parties at least 20 days before hearing on motion 

- NOT meant for investigating the facts in advance of drafting a complaint – you need to know the substance of the evidence you are seeking to perpetuate.

-If taken according to the FRCP rules, a Rule 27 depo can later be admitted as evidence
Rule 28: Who can take depositions
- cannot be taken before a relative, employee, or attorney/counsel of any party, or relative or employee of attorney/counsel, or a financially interested party.

Rule 29: Stipulations: 
- May allow to be taken before anyone, at any time, place, etc. or modify other procedures on limitations other than extending time

R30: Oral Depositions:  

- Notice required to all other parties of time, place, names of examined, and the materials to be produced for the deposed (usually requires 30 days notice or otherwise reasonable)

Time Limit: one day of 7 hours (unless otherwise authorized)
Sanctions available for impediment, delay or conduct frustrating fair examination
30(b)(1) – deposition of individual

· Serve party (adverse party picks who to depose)

· Are not officially speaking for a company

· Are not expected to know everything about the case – can say “don’t know”

· Can be anyone – CEO, mid-level manager, clerk

· 30(b)(6) – deposition of organization

· Businesses – if the notice describes with reasonable particularity the matters on which examination is requested, the business must designate competent people who consent to testify and may set forth limits of scope to each.  The subpoena should advise a non-party of this obligation
· Serve corp. or organization (party being deposed picks who is going to represent organization)

· Company designates a person or persons to testify for the company on what the topics of deposition are (must have notice)

· Number of parties can be limited to just one

· Strategy – company can chose more than one person and limit the adverse parties number of depositions the adverse party has remaining*

· Must have a list of topics that the adverse party is requesting so the company can chose who knows best about the topics

· Person chosen is as though the company is speaking (but can be anyone)

· Has a duty to educate person who is being deposed of the entire topic (expected to know everything)

· Adverse party could ask “who is the expert regarding XX…” and then make motion on 30(b)(1)

· Risk: deposed party is expected to tell “everything they know” – so if are not well educated, may not be able to add information later

- Objections must be concise, non-argumentative, and non-suggestive & may instruct deponent only to not answer due to privilege or Ct. limitation
- Sworn and recorded testimony.

- Limited to one day of seven hours per witness. 

- No more than 10 depositions per side unless otherwise agreed.  (You would have to go in front of the judge to get an allowance for this.)

- Parties or nonparties may be deposed.  If it’s a non-party, you must subpoena them.

- Important b/c it fixes witnesses’ testimony, both for establishing relevant facts and for potential impeachment.

- Most expensive discovery device, but can often provide the most significant yield – off-guard statements, etc.

- 30b – have to serve notice to ALL parties of who’s being deposed, how, and when (For nonparties – just get a Rule 45 subpoena.  That requires inclusion of fees in the packet.

- 30c – (rulings on) Objections are reserved until trial, unless they go to the form of the question (or etc) that would be curable if immediately stated.  (If it is a curable objection, you have to make it during the depo or you waive it – Rule 32.)

· Witness normally must answer even if there IS an objection!

30d1 – Objections during depositions

· You can only tell a witness not to answer when necessary to preserve a privilege, enforce a Ct.-ordered limitation, or present a motion under 30d4.

· You can raise other objections too, but witness still has to answer if not as above.  

· Sample curable objections: unclear question, misleading question, already answered, misstates prior testimony

· Objections shall be stated “concisely and in a non-argumentative and non-suggestive manner” – you can’t coach via your objections.

30d4 – Motions to stop deposition

· Requires showing that the examination is being conducted in bad faith or to annoy, embarrass or oppress the deponent or party

· If the deposing lawyer has a problem, better not go over – they need to go to ct with their 30d4 motion too.  NOT making it can waive your  right to it!

30b6 Corporate Rep Depos:

· When you don’t know who at the corporation should be deposed on the subject – this rule makes THEM designate one or more appropriate people.

· You notice the depo of the organization and specify the matters on which examination is requested.

· The notice need only designate with reasonable particularity the topics for examination.

· “And other related matters” = NOT particular enough!  If you see that, move to quash or move for protective order.

· Paparelli – 30b6 implies limit that deposer won’t get you in with legitmate notice, then ask you about any old thing he wants.

· In that case, object and allow witness to answer, OR terminate depo w/ a 30d4 motion – try to get protective order.

· But – OTHER cases have implied that they CAN ask other stuff – witness might just have to say “I don’t know,” just as an ordinary witness would.

· 30b6 depos only count as ONE deposition – even if the corp. designates multiple representatives!
· 30b6 representatives must testify as to “matters known or reasonably available to the organization.”

· When the corporation designates its representatives, they set forth, for each person designated, the matters on which they’ll testify (say Witness 1 will testify on matters from 1980-90, and Witness 2 from 1990-present).

· They must be prepared to give complete, knowledgeable and binding answers.

· “Matters known” includes beliefs and opinions of the organization with respect to its position in the litigation.

· If the only person available is the organization’s expert, atty, or investigator, then the corporation HAS to use them.

· And they can’t claim privilege to refuse to disclose facts.

· The fact that a corporation doesn’t employ anyone with current knowledge isn’t an excuse.  They have to prepare someone, to the extent the info is reasonably available.

· The 30b6 rep is generally entitled to be deposed at the corp’s principal place of business.

· Sanctions – Producing an unprepared 30b6 witness may be tantamount to a non-appearance, inviting sanctions.

· Compared to 30b1 managers, directors, officers – You can still do both.

· 30b1 depos limit facts to those known by the witness, not the whole corporation.  If the corp. knows something, but the 30b1 witness doesn’t, the depo is a waste.

· 30b1 people who are officers/directors/managing agents – testimony counts “as if they were a party,” so those can be damaging.

Rule 31: Depositions upon written questions 
- Can usually be done w/out leave of Ct., except in special circumstances (in prison, already deposed, results in more than 10 depositions)

- Notice most be served to all parties, and give names of deposed and witness to deposition

- Within 14 days of notice and questions, party may serve cross questions, and within 7 days of that redirect, and 7 more days for recross

- When filed, the party must notify all other parties

Rule 32: Use of Depositions in Ct. 

- Impeachment, or other evidentiary purpose

- Business designees for any purpose

- Any purpose if (1) party is dead, (2) witness is more than 100 miles away, (3) unable to attend b/c of age, impairment, illness, imprisonment, (4) party doesn’t attend after subpoena, (5) exceptional circumstances in the interest of justice

- Errors in the notice are waived if no written objection, of disqualification is waived if not made at the deposition or as soon after as disqualification is found, form of written questions waived unless served in writing and w/i 5 days of last questions, in transcription, preparation, sealing, etc. unless made with reasonable promptness after such defect is or should have been known

R35: Physical and mental examinations 

· Requires Ct. order; may only be made on motion for good cause shown.

· When mental or physical condition is at issue, for good cause, may give notice to person to be examined, and all parties, of the time, place, manner, conditions, scope of examination, & examiner
· Moving party must provide other with copy of examination results, and non-moving party has duty to provide any results from his examination of the same condition
Rule 37: Sanctions and Motions to Compel

· All of the sanctions basically amount to “reasonable expenses including attorney fees.”

· A – Motions to compel discovery/disclosure and sanctions for not giving it up in the first place 

· A2A – if a party fails to make a disclosure ordered by 26a, any other party may move to compel disclosure and go for sanctions

· A2B – If a deponent fails to answer a question, or a corporation or other entity fails to make a designation under 30b6 or 31a, or a party fails to answer an interrogatory/etc, discovery party can move for order compelling an answer.  

· Must include a certification that the movant has in good faith tried to confer with the person to secure the info.

· A3 – evasive/incomplete disclosure, answer, response – Treated as a failure to answer.

· A4: Expenses and Sanctions

· A –– Successful motions – ct shall require the bad party or deponent or atty (or both) to pay the moving party reasonable expenses in making the motion

· B – Failed motions – ct can enter a protective order and shall require moving party to pay reas. expenses of other party

· C – Half & half – split expenses as appropriate

· B – Failure to comply with a Ct. order

· 1 – in district where deposition is taken – failure to be sworn or to answer can be found contempt of ct
· 37b2 – sanctions by Ct. in which action is pending – ct can make these orders:

· A – say facts will be taken as established, in other party’s favor

· B – refuse to allow bad party to support or oppose certain claims or defenses, or enter certain evidence

· C – Strike out pleadings or parts of them; stop proceedings until obeyed; dismiss the action; render default judgment against bad party

· D – Contempt of Ct.

· Or, atty fees/reas. expenses caused by the failure

· C – Failure to disclose; false or misleading disclosure; failure to admit (and failure to UPDATE past responses per 26e2)

· C1 – Unless it was harmless, your failure to disclose/update info means you can’t use it as evidence either.  Also, ct can impose sanctions

· C2 – Failure to admit – if other pty proves it’s true later, you may have to pay atty fees (except for given excuses, just read rule)

· D – Failure to attend deposition or serve answers to interrogatories
· Ct can use 37b2 a-c sanctions, or impose reas. fees/expenses

· G – Failure to participate in framing a discovery plan 

· Again – reas. expenses/atty fees caused by failure.

Rule 26(b)(3) - Work Product Exemption

- Protected only if produced in anticipation of litigation (i.e. not produced in the ordinary course of business – look at date)

· Objective/subjective standard – has to be objectively reasonable that a person would expect a lawsuit, and you had to actually think it (w/ some proof to that effect).

- Protects the thoughts and strategies that a lawyer has while preparing a case.  

- Covers the “mental impressions” but not the facts themselves.  (Notes from an interview are covered; a tape of the interview w/ no commentary might not be.)
· Example – if client mails you the murder weapon, that’s not covered, b/c that is a FACT, not a mental impression.

-  Withheld if opposing party is unable to prove that withholding it will cause substantial need or undue hardship.  (“Where relevant and non-privileged facts remain hidden in an attorneys file and where production of those facts is essential to the preparation of one’s case, discovery may properly be had…” Hickman.)

-26b3 includes “attorney or other representative of a party” if it’s opinions, legal theories, etc

-Hickman covers intangible things as well, use common law

- Subject to an exception – “Substantial need and hardship” – sometimes other side can get it anyway.  (Different from attorney client  b/c attorney client is totally exempt.) Witness has died, witness is outside of J/D, impeachment purposes (witness may be lying on the stand).

 “Four Questions to Ask” per article: (refers to documents but still useful)

· Is the document a confidential document or memo? 

· Or was it something that was disclosed to an adversary?

· Was it prepared by or at the direction of an attorney?

· Does it reveal the atty’s mental impressions, opinions, conclusions, or legal theories?

· Was it prepared in anticipation of litigation or for trial?

Hickman v. Taylor (1947) – Key WP case – Tugboat sinks.  Before any litigation, tugboat co.’s attorney interviewed survivors/witnesses and took notes.  Then (s wanted all of his transcripts of the interviews. Ct says no, you can’t have those, b/c that would show you attorneys thoughts/thought processes – plus, it’s readily available.  There may be other circumstances where this could be appropriate, like if a witness had died and that’s the only way you could get the evidence, but there’s no need for it here.

26b3 basically creates 3 categories:

· Documents prepared in anticipation of litigation that contain information that can be reasonably obtained through other means – discovery is barred
· Requesting party has demonstrated substantial need and it can’t be gotten elsewhere w/out undue hardship – ct may order production

· Opposing counsel’s thought process in preparing a case, such as legal theories or litigation strategy  -- discovery is barred.
- Rationale: So lawyers can develop a case w/out fear that information will be shared with other side

- Hickman defined as document or tangible thing (excludes conversations?)

· Code - Not necessarily (Debate as to whether 12(b)(3) completely codified Hickman or only partially)

Attorney-Client Privilege (EXEMPT from Discovery!)
Privilege makes items exempt from discovery (like dr-patient, husband-wife, clergy-parishioner)
- Applies to agents of the lawyer and the lawyer (like consultants, etc)
- A relationship must actually be in place for this to count - The mere fact that the practitioner is an attorney won’t create a valid attorney-client privilege with respect to a communication
- must be conversations b/w parties (protected unless must be disclosed by law) or any confidential communication b/w lawyer and client where legal advice was given or sought

Don’t forget – 26b5 – you have to assert privilege and describe the nature of comm/why it is privileged.
Rationale: to protect communications between attorneys and their clients if it’s for the purpose of giving or receiving legal advice (clients should be able to speak freely w/out fear that what they say is admissible)
“Four Questions to Ask” per article: (refers to documents but still useful)

· Is the document a confidential communication? 

· Or has it been disseminated to third parties?

· Is the communication made for the purpose of facilitating the rendition of legal services?

· Or could it have been made by any business person in the office?

· Is the communication made by an attorney acting in his or her capacity as such?

· Is the communication made to the client?

WAIVER -- privilege can be waived by client, or accidentally by attorney
-Not keeping info confidential (inadvertent disclosure) will waive it, unless you can show due care/a real accident.

· Government prosecutors – KPMG case; gov’t prosecutor insisted KPMG waive privilege to get a “good cooperation” designation (Judge said no).  Thompson memo insisted that prosecutors use this weapon in the arsenal.  There has been a push in last 10 yrs to require this more.

· Selective Waiver – Whenever someone turns something over, there’s a chance that it has waived privilege.  Idea behind selective waiver is, does it make sense that when you HAVE to turn something over, like in the auditing context, you completely waive your privileges?  Selective = only waived for certain purposes.  But not all Ct’s recognize this.

· Proposed FRE 502(c) – This rule would establish selective waiver across the board.  “Presumption is that you can selectively give someone something w/out waiving the privilege more generally.”
Upjohn v. U.S. – The issue here is who the “client” is; do we count lower employees in there? Upjohn had conducted an internal investigation via a questionnaire, marked “highly confidential,” given to many upper and lower employees. Gov’t said atty-client privilege only includes higher-level people in the “control group.”  

· Ct. uses “subject matter” test – any employee can count if the communication is relevant to the subject matter of a legal issue.  

· It also has to be private/ confidential.  (Did you take reasonable precautions to ensure the info would be kept private?  They did here.)

· The privilege only protects disclosure of communications; it doesn’t protect disclosure of the underlying facts by those who communicated with the atty.  Gov’t was free to question the employees themselves.
Summary Judgment
Rule 56

- Issued when the Ct. determines that there is no genuine issue of material fact upon which a reasonable jury can find for the P. 

- Stringent burden of persuasion:  TC should not grant SJ unless it is clear that a trial is unnecessary.

- Fed cts allow evidence that would be admissible at trial – not true in TX
- must balance the rationale behind the motion: efficiency vs. access to a jury

I. History:

a. Pre-1938: extensive pleading practice - More likely to be dismissed on pleading under 12(b)(6)

b. Post-38: “short and plain”

i. Now allow discovery  - if insufficient to bring case to jury, summary judgement

ii. Same effect on case – dismissed before trial

c. Rule 56 was always available – but not used often

i. Trend started in 1975 – increase hasn’t stopped since

ii. Trilogy of cases in 1986 (included Celotex)

1. Rule 56 as an option was emphasized

2. Signal by Ct. that this could be used

d. 12(b)(6) only could be used if there is no issue in the four corners of the complaint

i. Plausible on its face (Twombly) that there would be evidence to come to raise a question of fact

ii. Or S/O/L

II.  Rule 56

a. Claimant – 20 days after the commencement of the suit or after a motion for summary judgment is made by the adverse party – the claimant may move with or w/out affidavits for summary judgement for all are part of the claim

b. Defendant -  may move WITH OR WITHOUT affidavits for summary judgement for all are part of the claim

c. Motion must be served at least 10 days before hearing. Judgement will be rendered based on the review of affidavits presented, if any, if they “show” that there is no genuine issue of material fact

d. Partial summary judgement – if the motion has only been granted on a portion of the claims, the Ct. will ascertain what material facts exist w/out controversy, including the amount of damages and what further action are just

e. Supporting or opposing affidavits should be made on personal knowledge and forth such facts as would be admissible in evidence, and show the party is competent to testify.

i. Affidavits can be supplemented by further evidence

ii. Adverse party must not rest on the allegations or denials, but response is required (with support) to show there is a genuine issue of material fact

iii. Failure to respond results in summary judgment

f. When affidavits are unavailable to justify the party’s opposition to the MSJ, the Ct. may refuse the motion of order a continuance to permit discovery

g. Affidavits made in bad faith or solely for the purposes of delay SHALL result in an order for the party to pay reasonable expenses including attorneys fees,

III. When to bring MSJ

a. Proper only if the affidavits or declarations in support of the moving party would be sufficient to sustain a judgment in his favor and his opponent doesn’t by affidavit show facts sufficient to present a triable issue of fact.  

b. CONCLUSION STATEMENT: Purpose to discover whether the parties have enough evidence to justify the time and expense of a trial.
c. Law Argument:

i. Need to site law in pleading and in MSJ

1. No legal claim (missing one of the elements to prove prima facie case)

2. If doesn’t argue a law (cause of action) rationale in pleading – bring 12(b)(6) – kidney case

3. Can also bring MSJ

ii. P must show as a matter of law the argument is wrong

1. There can’t be a “material fact” issue if there’s no legal question/claim

2. P has no evidence to support his claim; can’t meet the elements he alleged, etc

iii. Discovery is liberal, so P assumed to have had (or allowed) opportunity to determine if the claim exists and if all the elements are met

c. Fact Argument

i. No factual issue to be decided by a jury (jury only needed to decide questions of fact)

ii. There must be a dispute between the parties on facts

iii. P has the burden to show something is disputed – a question for the jury

VI. Who can bring MSJ

A. Evidence – doesn’t have to be in admissible form (Celotex)

B. Rule 56(b): Timing

1. Claimant: can move 20 days after filing/service or anytime after another party moves for SJ

2. Non-Claimant: can move for SJ at any time

a. If P needs more time to gather info to provide issue of material fact, can move for 56(f) request for additional discovery time 

a. Majority of R56 motions are made by D
i. Can move at anytime

1. Before discovery:

a. If too early, under 56(f) can defer until after discovery

b. If statute of limitations – no additional time is going to change argument

i. Unless discovery is needed to determine when the wrong happened – like when developed a disease (narrow exception)
2. At close of discovery is a good time to move for SJ.  

a. Almost never premature at that point.  

b. But if you need to do it faster, just have a good argument for that.

3. At trial – too late?
a. Depending on how far along the trial is, the judge may deny motion and let the case go to the jury – assuming the verdict will be in the moving party’s favor

b. Jury makes appeal tougher  - may be more efficient in the long run– versus the non-moving party could appeal the summary judgement and may be able to assert a question of fact (less issue that the judge will be overruled in appeal)
b. P (usually non-moving party) bares burden of proof to provide evidence of a genuine issue of material fact - moving party is usually D
VII. Types of MSJ
a. Complete Summary Judgment
i. Judgment on all claims/entire action

b. Partial summary judgement
i. Purpose - Simplifies case

ii. if you dispose of one claim; may reduce damages (such as knocking out punitives); knock out one or more parties. 

c. Won’t win the case but makes burden easier and may put you in a better position to settle

VIII. Burden of proof of Movant/Non-Movant
a. Burden of Persuasion – requires moving party to make prima facie showing (only pointing out) for SJ, and the manner of that showing depends upon which party will bear the burden of persuasion on the challenged claim at trial Burden of establishing the nonexistence of a “genuine issue” is on party moving for SJ.

i. Two components: 

1. Burden of production – shifts to nonmover if satisfied by mover

2. Burden of persuasion – ultimate burden, always remains with the mover

a. Burden of persuasion isn’t decided unless and until the Ct. finds the moving party has discharged its initial burden of production

b. In Celotex, this burden was made slight - The moving party doesn’t have to provide affidavits to support motion for SJ, but must go beyond the pleadings (56(e)).

ii. It is generally the case that the movant has a very slight burden - they need only put on a slight case that there is no evidence in order to shift the burden to the non-movant.

b. Movant burden (when a D)
i. If the movant doesn’t bear the burden of proof at trial (usually defendant), they must only point out  (“show”) that there is an absence of evidence on one element of the non-movant’s claim (Celotex)
1. First, moving party may submit affirmative evidence that negates an essential element of the nonmoving party’s claim

a. Can support its motion with credible evidence, using any of the materials specified in 56(c) (doesn’t have to be admissible evidence - hearsay)
b. Can affirmatively show the absence of evidence in the record, including:  

i. deposition of the nonmoving party’s witnesses, or 

ii. establishing inadequacy of documentary evidence

iii. or, where no evidence in record ( review for the Ct. the admissions, interrogatories, and other exchanges b/w the parties

2. A conclusory assertion isn’t sufficient and would permit SJ procedure to be converted into a tool for harassment
ii. Second, the moving party may demonstrate to the Ct. that the nonmoving party’s evidence is insufficient to establish an essential element of the nonmoving party’s claim
1. The D only has to attack one essential element of a plaintiff’s claim. 

c. In response, the P must Introduce some evidence on which a reasonable jury could rule for them on each element that D complained about (question of fact)

i. This is a difficult issue – response must be sufficient to withstand MSJ, but not overwhelming to reveal all strategies/evidence to the movant
1. Must go beyond the pleadings (Celotex)

ii. The judge has the “gatekeeper” role to determine what is sufficient

iii. If the P can’t produce countervailing evidence, he has not demonstrated that there is a factual dispute for the jury to try.  A jury would have no legitimate basis on which to find for him, so we take it out of their hands (rationale for MSJ)

d. If D moves for SJ using an affirmative defense (like contributory negligence), for which the D bears the burden of proof, D has to introduce evidence to that effect.  

IX. Movant Burden (when a P):

a. If the movant DOES bear the burden of proof at trial, then the movant (plaintiff) has to prove all elements of the case, and that there are no material facts in dispute on each element.

i. must support its motion with credible evidence, using any of the materials specified in 56(c) (doesn’t have to be admissible evidence - hearsay)

ii. shifts the burden of production to the party opposing the motion and requires that party either to:

1. produce evidentiary materials that demonstrate the existence of “genuine issue” for trial, or 

2. submit an affidavit requesting additional time for discovery

iii. In response, if the D (non-movant) can show there is a material fact in dispute on any element, SJ can’t stand.

b. Movant/P must prove all the elements of their claim, while the D only has to disprove one of the elements.

c. OR – Partial SJ for plaintiff -- plaintiff can just get SJ on one or more elements, by showing there are no material facts in dispute on those particular elements.  

i. Narrows things down for trial – now ( only has to worry about proving the other elements
d. Movant here has the Burden of Production – concerns whether a party has sufficient evidence to go to trial in the first place 

X. Each party may shift his burden by presenting enough evidence that a reasonable fact finder of fact must find for him; it can be shifted back and forth

XI. Can be sanctioned (under rule 11) for brining MSJ to late, or for bad faith, etc

XII. Evaluation of Evidence provided:

a. no “live” testimony allowed at MSJ – must be depositions, documents, etc – not merely a statement from the P

b. doesn’t need to be in admissible form, if it can be reduced to admissible form for trial
i. Admissible = sufficiently reliable to allow the jury to hear it at trial 

ii. Must be factual and not mere opinions to be admitted to refute MSJ

iii. affidavits sufficient if based on personal knowledge – ok (just must be in writing – sufficient in written form)
iv. competent evidence has to raise the question of fact – P meets burden

c. Expert opinions 

i. Judge can serve as a gatekeeper on which experts to allow jury to see at trial

ii.  “key” - judge evaluates if opinion is sound/reliable (or sufficient expertise of the expert)
1. This is discretionary authority and reviewable for “abuse of discretion” on appeal.

iii. Daubert – admissibility of scientific expert testimony is admissible ONLY if it is relevant and reliable. 

1. Fed. Rules of Evidence assign to the trial judge the task of ensuring this (relevant/reliable).

2. Factors in evaluating: testing, peer review, error rates, acceptedness in sci.  community

3. Credibility of an expert is for the jury to decide; judge’s function is to determine whether methodology is reliable

XIII. Interpreting “show”

a. Issue – is requiring the P to “show” they are entitled to relief to defeat the MSJ going back to fact pleading? (Does this go further to the bell atlantic standard of plausible on its face?)

i. “Short & Plain”

1. In general - stricter on P’s than Ds?

2. 12(b)(6) and R56 – burden on the P – must be “plausible on its face”

a. R56 – D only needs to “show” no genuine issue

ii. Tolerance of removal by D’s – 1446 only needs “short & plain”

1. Can be sanctioned if reason for removal was objectionably reasonable – never happens

2. Typically ends cases for P if removed – less likely to be successful – intentionally outcome driven

iii. J/Dal limitations placed by the Ct.? (Judicial tort reform?)

XIV. Motion for judgment as a matter of law (directed verdict or judgment n.o.v.) – seeks to establish that the non-movant has failed to meet his burden of production, there is no genuine issue of fact and the moving party is entitled to a judgment as a matter of law.
a. After case has gone to trial (standard the same as SMJ, but at trial)
b. P has put out all his evidence/finished his case, then D moves for DV or JNOV

i. when there’s no factual dispute for the jury

c. possibility that this won’t be granted at trial if it is near the end of trial, so that jury can decide – then if the jury decides in the same manner the judge would have, less likely for appeal and remand (efficiency)

i. still, if the jury finds the opposite of what the judge would have granted as a matter of law, D/P can move for Judgment NOV – which the judge can grant if necessary

Celotex v. Catrett – What is the burden on the movant at summary judgment? ( sues 15 companies for wrongful-death; claims her husband was exposed to Celotex asbestos.  Celotex moves for SJ, saying that ( won’t be able to offer any evidence that Catrett was exposed to asbestos as a result of working at any Celotex job site.

· Under Adickes, it would appear that ( bears the burden of PROVING that at this time.

· ( then offers three pieces of evidence that she says prove Catrett was exposed. (Deposition transcript, letters) 

· Trial ct grants SJ; he found those items insufficient.  Basically thought all of that was inadmissible for one reason or another (hearsay, other deficiencies).

· AC reverses; ( didn’t produce any evidence to support his SJ motion.  (Cites Adickes.)  So SJ was improperly granted.

· AC – we don’t get to non-movant’s burden at all until movant has shown enough.  They would need to go through all relevant evidence and show why ( can’t prove.

XV. SC reverses (grants SJ again) – says all a moving party needs to do is show/point out that there is a lack of evidence that other party has brought. (NOT to produce their own evidence showing the absence of a fact issue.) Point out flaw vs. bring own evidence. 

a. White’s concurrence – says “it’s not enough for movant to make a conclusory assertion.” It’s not clear that ct REALLY says “all you have to do is point out a flaw.”

b. Clear view of Celotex nonetheless is that (s only need to do the minimum.

c. Issue at this stage of the case is, did the (/movant meet his initial burden.  If ( fails to meet his burden, we never reach the stage where the nonmovant has to produce. (TC/SC are both saying ( did meet that burden.)

After Celotex- D (moving party) has to do nothing more than move for summary judgment and show “absence of genuine issue of material fact”
· Enough to shift burden of proof to show there is a genuine issue to non-moving party (P)

· From interpretation of “show” in 56(e) and 56(c)
Difference b/w 12(b) (6) and R56

12(b)(6) – evaluating sufficiency of allegation

R56 – evaluating sufficiency of evidence
Adickes v. S.H. Kress & Co.
Rule 56 - The moving party has the burden of showing the absence of a genuine issue as to any material fact and the material lodged must be viewed in the light most favorable to the opposing party.

· Where the evidentiary matter in support of the motion doesn’t establish the absence of a genuine issue, summary judgment must be denied even if no opposing evidentiary matter is presented.

· Must shift the burden of proof onto the nonmovant to succeed

· We do not require the nonmovant to produce any evidence until such mark has been achieved

· The D failed in their burden to negate the possibility that there was a conspiracy at SJ, despite that the burden of persuasion was on P at trail

Texas – Rule 156(a)

· Until 1997, the D bears a great burden to get past the first burden of production, they follow the Addicks holding – a heavy, heavy burden on the movant

· This is the traditional view of SJ

· In 1997, the forces of Tort Reform changed this

· The supreme Ct. amended Rule 156(a)

· In addition to the traditional SJ rule, we have Rule 156(a)(i)

· 156(a)(i) is called a “no evidence” motion for SJ

· the burden then falls on the party who bears the burden at trial

· can also file a traditional motion for SJ

· Also, in Texas, evidence surrounding SJ must be in form of admissible evidence

· Cannot move for no evidence SJ until after adequate time, usually after discovery

· This gives adequate time for discovery

· The Fed. rule has no time frame

· SJs are rarely granted in Texas, whereas it is very common in Fed. Ct.
Preclusion (Res Judicata & Collateral Estoppel)

Claim Preclusion: Res Judicata
1) Given once chance to litigate – unfair to give a second chance

a) Regardless of win or lose – can’t try again

b) As long as meet elements, forever barred

2) Purpose:

a) Efficiency

3) Ways to dismiss on res judicata

a) Sue sponte

b) By motion?

4) Elements:

a) Prior suit & judgement on the merits

i) 41(b) – unless Ct. says otherwise and not an exception – operates as a judgement on the merits

(1) 2 issues – “unless otherwise specifically provided” should be considered dismissal = discretionary?
(a) Dismissal on technicalities (41(b))
(i) 12(b)(6)

1. Probably had the opportunity to replead (allowed to amend as justice so requires under R15(a))

2. P’s claim is insufficient is still dismissed under 12(b)(6)

a. Only bars claim that was asserted in the same cause of action

b. So if cause of action not plead correctly – same cause of action barred by res judicata
(b) Prior judgement on merits
(i) Default judgment (unless set aside by judge)

ii) Semtec: true 41(b)

(1) Has to be understood under Erie – if state law applies, apply state law in Fed. Ct. (may bar second suit in diversity actions)

(2) Look to state law preclusion rules

iii) Dismiss w/out prejudice = dismissal where can file again

iv) Dismissal w/prejudice = judgement on the merits (can’t refile)

b) Same claim as prior suit

i) Transactionally  related  standards

(1) bars claim that was asserted in the same cause of action 
(2) bars claims that were not asserted but were transactionally related

(a) ex) car wreck & defamation

(i) Rule 18 – permissive joinder of claims

1. Exception – if don’t bring claims, may be precluded in future

(ii) Rule 13(a) –counterclaims

1. Exception – if don’t bring claims, may be precluded in future = compulsory?
(b) Ex) Car wreck & property damages – later bring claim for injury that arose from wreck (newly discovered)

(i) If symptoms manifested later – may be able to bring second suit (probably not barred from S/O/L either)

c) Parties are the same
i) Only bind parties who had sufficient due process
(1) Notice reasonable calculated – Mulane

(2) Unless privity to prior suit: 

(a) Ex) suit brought by trustees – binds beneficiaries of trustees

(b) Question – how much control do you have over interest in the suit?

Issue Preclusion
a) Preclusion of the issue – not the claim

b) Elements:
i) Same issue/act is litigated and determined by valid and final judgement
ii) Determinate is essential to the judgement (conclusion on the same issue) (mutuality?)
c) Non-mutual issue preclusion

i) Ex) P v. Manufacturer

(a) Claim – Manufacturer is negligent

(b) Doctor is negligent (intervening cause defense)

(2) If jury found manufacturer was not negligent – does this show that the doctor was negligent (not necessarily)

(a) Question – was the doctor’s negligence considered??

(3) If jury found manufacturer negligent – then doctor would not have been an intervening cause of the negligence (not guilty of negligence(liable))

(4) How do we know if the issue is precluded?

(a) Same issue/act litigated – YES

(b) Consider mutuality

(i) Most judgments say non-mutual issue preclusion

1. Offensive or defense use – usually
(c) Consider jury questions – state can ask was the doctor’s negligence brought as a question for the jury?? And was there a determination on negligence? If so – precluded
ii) Non-mutual issue preclusion

(1) Only bars one side from trying the issue

(2) Defensive

(a) Ex) Another P tries to sue the manufacturer again – manufacturer says the acts have been litigated/determined (defensive, non-mutual, preclusion)
(i) If this is a different P, then P wasn’t in the original case and preclusion of the case would be against due process (policy – unreasonable bar)

(ii) P would be allowed to litigate the issue

(b) Ex) Another P tries to sue the doctor – doctor says the acts have been litigated/determined (defensive, non-mutual, preclusion) b/c jury determined doctor was not negligent in first case

(i) Still may not work b/c doctor was not a party – depends on j/d
(3) Offensive
(a) Ex) Manufacturer found negligent, but doctor not

(i) Another P tries to sue the manufacturer again – P says the determination as to whether the doctor is an intervening cause have been litigated/determined (offensive, non-mutual, preclusion)

1. Consider Parklane fairness factors
2. Would have the effect of forever barring manufacturer from brining up defense – issue has been precluded

(b) Offensive – may be limited

(i) Don’t want to give P’s a reason to wait around for a verdict to “go their way”

1. Ex) 50 cases pending: P v. D for same issue

a. 1-20, held for D
b. #21, held for P
c. 22-50: P wins b/c of preclusion – probably not favored

(c) Ex) litigation – against manufacturer: Manufacturer found negligent, doctor found negligent

(i) Another P tries to sue the doctor – P says the determination as to whether the doctor is an intervening cause have been litigated/determined (offensive, non-mutual, preclusion)

(ii) Doctor was not a party in the first issue – so probably won’t be precluded, b/c against due process (most cases – still may be precluded in rare instances)

d) Issue preclusion has an expansive scope if state doesn’t have non-mutual issue preclusion
i) Not restrained by claims joinder

ii) Depends on J/D
(1) Mutual or non-mutual issue preclusion

(2) Non-mutual  is more favorable towards D
Exam Structure:
IRAC/CREAC?
*Who are we? Judge/clerk/P’s lawyer/D’s lawyer – ought to be doing the same thing in every role – b/c should be looking at both sides anyway (consider all arguments – anticipate opposite arguments)
*Is there a precedent that is analogous to these facts? So can you leverage an argument on this?
* Add a hypo if necessary: Had this and this happened, this would have gone this way – but since it didn’t, here is the result (i.e. if something happened better/worse case for specific J/D)
* If no facts, then probably not intention… so skip!

*Don’t forget about the claims! How do they relate to the question?

· Specific J/D on these claims (general doesn’t relate to specific claims)?

· Can they be joined? 
· Permissive/ Compulsory Counter-claim?  
· Amendable Claim?

· Indispensible Party?

· Any Cross-claims? (If none – will be (forever barred) if not brought up again?)

*Sanctions? 
*Dismiss right away? Discuss motions.

*How did they get to Ct. here?
· Didn’t show up and collateral attack?

· Motions waived? 
· Preserved? But Merits not argued? Consent to suit?

*J/D & Venue:

· Subject: diversity, amt in question, fed. question

· Personal: notice, statutory, constitutional

· Venue

· Motions waived?

If it is a weak argument, say it is a weak argument and exhaust it – raise them and throw them down!

Personal J/D:

I. Intro – issue identification:

a. Issue in mock exam question: Can the state of Texas exercise J/D over David in the Polly v. David suit? Or...constitutionally amendable to suit?

II. “Rules”/Governing law:
i. Background: Amenability to suit depends on 1) statutory authorization as well as 2) constitutional authorization… (3) and notice, not at issue here)

ii. Long-arm statute (statutory issue):

1. Statutory amenability can be equal/less than constitutional amenability

2. What kind of long-arm does TX have?

a. Does it go to the lengths of constitutional amenability? (Due process)? Or more specific?

i. If specific: have they been historically, judicially interpreted:

1. TX: limited/probably goes to full extent of due process
2. Helicopteros? Potential argument other way??

3. Should you exhaust the statute anyway? Statutory analysis to be performed…
a. Apply rule to relevant facts – YES!
iii. Constitutional amenability

1. Minimum contacts

a. Burden lies w/P
b. Prerequisite to iii(2)

2. Reasonableness

a. Burden lies w/D
III. Long arm statute amenability over David

a. 17.042(1): 

i. Mark (TX resident?) – contract to share the benefits of the contract
ii. Southwest Texas Bank (TX resident?)

1. Lack of relatedness: Contract w/Polly and may not be related to Texas residents?
2. Subsection provides as follows… two potential contracts that could count. This suggests that there may be statutory amenability. However, that assumes that this statute assumes doing business in the state and not specifically doing business with Polly. This assumes a general J/D basis, not specific J/D. It would appear the argument for statutory amenability over David on subsection (1) is “not good”

b. 17.042(2): “Pendant personal J/D” – amenable on one, amenable on all
i. Breach of contract – covered by statute? 

ii. Defamation in NY – no tort in TX 
iii. Breach of contract in NY or in TX? (Grey v. American Radiator?)

c. 17.043(3):
i. Like subsection (1) – b/c did not enter into contract/employees w/Polly
1. Lack of relatedness – specific/J/D
2. What was the intent of “arising out of” – how broad?

d. Catch all: “In addition to other acts” – full extent of due process
i. Other things can count; contract performed in all or part in state/opening a restaurant, therefore – nonresident doing business

IV. Constitutional amenability – look at Burger King*
a. Minimum contacts (pg 609-610) (2 prong test)
1. Diff. between specific and general J/D cases

a. Specific: purposeful availment

i. Called his friend, contracted, arranged loan in Texas, location in Houston, split amounts, knowing contract performance is in Houston, business operations

ii. Not relevant that he owns land – Shaffer – contacts w/the forum doesn’t have a lot to do with Polly’s claim (may be factor in gen. J/D)
iii. Precedents create laws: 
1. Analogous like Shoe? Case where Ct. found J/D on out of state resident for business within state
2. analogous to Burger King?* Contract case

a. factors/elements to review

i. prior negotiations – contemplated deal in Texas

ii. **“Contemplate future consequences” – business in Texas? Specific contemplation of business issues; impact of breach of contract is going to affect where she lives (but could be construed to business in Texas)
3. Analogous to Worldwide? Product which is unilaterally taken to another state (however, this is all about TX)
b. General:

i.  Look at all the contracts and see if it adds up
ii. Nice point: no cases in US SC where an individual has been subject to G. J/D; so theory of general J/D may only apply to corporations.

b. Reasonableness:
c. Exhaust all arguments… so go to reasonableness
d. *best case/ most analogous

i. Need relevant rule – but not overboard regurgitation (don’t copy book)
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