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IPR Issues in Biotechnology in the Context of Developing 

Countries and India 
 Prasanta K Ghosh1 and Terala V Ramanaiah
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 CGO Complex, Lodi Road, New Delhi 110 003

(Received 27 July 2000)

Intellectual Property Rights (IPR) on inventions in biotechnology may become a controversial topic of discussion in the coming years, as such inventions cut across issues related to science and technology policies, ethics and economics. These issues are directly related with the complexities of international trade.  India would have to be in conformity with the provisions of World Trade Organization (WTO) on IPR in biotechnology inventions. This would require amending the present Indian Patents Act as also enacting provisions for the protection of plant varieties, besides ensuring the protection of biological goods linked with geographical indications. The position of many developing countries would be similar to India. The future years would witness how the developing countries would deal with the definitions of patentable microorganisms, protection of other living substances, distinctions between discoveries and invention, ethical issues in biological inventions, and in the provisions for making deposits for patentable biological materials. Genetic resources are the properties of the sovereign States to which they are indigenous. Future accessions of such resources would require consent from the States. The Convention on Biological Diversity (CBD) promulgates ensuring conservation and sustainable use of biological diversity, and fair and equitable sharing of benefits from their utilization. Supply and exchange of biological materials are expected to move across the national boundaries through the material transfer agreements on the basis of authorized, mutually agreed terms among States, and subject to authorized prior consent.  Consequently, access legislation and access authority for genetic materials of States would be in the making for all the CBD member countries.
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This discussion paper on legal aspects of the dissemination of works in the digital environment outlines some basic principles of copyright. It discusses problems arising from different uses of literary work on the Internet, providing an excellent orientation in this complex field.  An attempt is made to set different types of uses of works in the digital environment in their respective context and to explore possible ways of legal analysis.
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In the recent past, a number of patents have been filed on properties, chemical composition, and active principles of neem tree. In this paper, patent analysis of neem-related patents has been undertaken. It aims at identifying the current status of research efforts and potential commercial uses of various neem products.  Between 1985 and 2000, more than 60 patents have been granted all over the world on the neem-based innovations, and most of them are on the pesticidal property. Patents dealing with new extracts, compounds, products or uses are more than patents on new manufacturing processes.  Analysis indicates constant efforts towards improvement in the purity of the extract of the active ingredients. Another challenge appears to be how to increase the storage stability of azadirachtin, which is essential for enhancing its shelf-life and marketability The industrial firms of USA have sizable number of US neem-related patents. In India, CSIR has played an active role in obtaining neeem patents. 
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Intellectual Property Management for Enhancing Compet-

itiveness Particularly in Small and Medium Enterprises

Shahid Alikhan

No. 135, Mehdi Nawaz Jung Marg

Banjara Hills, Main Road, Hyderabad 500 034, A.P.

Paper emphasizes the needs for enhancing competitiveness, particularly, in the small and medium enterprises (SMEs) through effective use of the intellectual property (IP) management system. Management of the IP system by SMEs should aim not only at the generation of their own technology but also at providing information to prospective inventors. Introducing the latest and the newest technologies in the productive sector of SMEs plays a critical role in economic growth and promotes competitiveness through the use of the IP system in responding to consumers demands for higher and better quality of production.  Finally, the author recommends some salient points for strengthening and promoting the IP system by governments and the private sector particularly SMEs and their national associations.
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(Received 7 September 2000)

This article attempts to examine the scope of reverse engineering of computer software under the recent amendment to the copyright act. The analysis is made in the background of a similar development in usa, europe and india’s obligation under trips agreement. It contests the perception that the act permits ample scope for reverse engineering and shows that the changes brought by the amendment give only a minimum space for reverse engineering. Though the amendment limits the scope of reverse engineering, but it accommodates the market-oriented jurisprudence of copyright protection. The scope of reverse engineering under the copyright act even after amendment is the weakest in india. Limiting the scope of decompilation only for achieving interoperability exceeds india’s international obligation to protect the computer software. Therefore, limiting the scope of decompilation only for achieving interoperability is unwarranted. 
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(Received 28 November 2000)

Intellectual Property Rights (IPR) and Plant Breeders’ Right (PBR) are the most discussed and debated issues in the context of present day agriculture and seed industry. PBR is the right of the breeder to enjoy the benefits for a restricted period out of his novel and distinct cultivar. The WTO also provides that plant varieties must be protected by patents or by sui generis system such as PBR provided under the UPOV, in which variety must have the novelty, distinction, uniformity and stability. The total cultivated areas under most crops are declining or stagnating and the yield performance of the seeds now used are below the potential. This led to the introduction of hybrid varieties by the government, private sector seed industries and farmers. With the increasing role of private seed companies, the private sector's share is now more than 60% and the rest is contributed by the public sector. But with the intensification of IPR and PBR issues, the seed industry is moving through merger and acquisition phase to sustain future growth and to adopt new technologies by investing more in the R &D. TRIPS Agreement puts forth a test on PBR as it stipulates: “members shall provide for the protection of plant varieties either by patents or an effective sui generis system or by any combination thereof”. UPOV conventions of 1978 dealt with rights of farmers, researchers and breeders, and 1991 convention directed towards breeders and placed restriction on the right to use of farm-saved seeds by farmers. The Indian Plant Variety Act (PVA) has considered both the Acts, in some of the aspects with some additional features. The PBR legislation must be simple and its implementation cost-effective and less-time consuming, as the seed companies in developing countries are typically small. The revised IPR situation may give boost to the scientific community, seed companies and put India in a respectable position in the global business arena as well as encourage inventions to make the Indian scientists competitive.
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 Digital Library: A Gist

V K Gupta
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The Department of Indian Systems of Medicines and Homeopathy (Dept of ISM&H), Government of India, constituted an inter-disciplinary task force for preparing a report on establishing a Traditional Knowledge Digital Library (TKDL) in 1999. The objective of the TKDl is to make accessible India’s traditional knowledge to the patent examiners globally and to prevent the grant of patents on non-original inventions based on its traditional system. This is the gist of the TKDL task force report. Besides describing the details of the tasks accomplished by the task force, it gives TKDL vision view, its findings, recommendations, conclusions, etc.
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This paper reviews the worldwide inventing activities on lasers and numerous applications of this technology. It covers the study of technological development, patent trends, likely technological trends, and indicators of r & d. Based on the patent analysis, efforts are made to review the technology trends in this field, patenting activity in different nations is compared, identified the institutions that are the loci of innovative activity in laser science and technology, market players are found out, comparison among the industrial firms is done, identified the sub- fields in which the patents are being filed, and areas of emphasis are determined. 
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(Received 31 January 2001)
The outer limit of intangible property rights has been a well-debated question since time immemorial. How encompassing is it against the rights of similar property holders? What is the real border of each right holder, which controls and shares the intangible net of rights?  There have been attempts to answer these questions since the days of common law practices to the developed written legal systems. All the statutes relating to intellectual property rights (ipr) tried to define the rights conferred. However, a definition cannot demarcate the boundaries of the rights clearly, therefore it is always prone to disputes between various property owners. This overlapping of rights of one over the domains of others has been a major cause of dispute, irrespective of the nature of the property, both tangible and intangible. This paper is mainly confined to conflicting domain names issues; perhaps the solution suggested may be applied for other kinds of intangible property conflicts as well. It also states that intangible rights in the Internet cannot be regulated by applying the same principles laid out in management of other intellectual property rights.
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TRIPS Patent System: Implications for Healthcare and Pharma Industry

B K Keayla
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(Received 24 January 2001)

The paper discusses the merits and demerits of the TRIPS Agreement and its implications for healthcare and pharma industry.  Implications of this Agreement would have an adverse effect on the accessability and affordability of medicines. The existing pricing profile of developed countries if applied to developing countries would become a serious problem for the poor people. The UN commission on human rights has thus stated that TRIPS Agreement constitutes contravention of international human rights law. At the end, the author lists some critical issues, which need special attention while amending our Patents Act, 1970.
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Plant Intellectual Property Transfer Mechanisms at Universities
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(Received 19 December 2000)

This article discusses two complementary technology transfer systems for plant intellectual property and presents simple but workable decision trees to be considered along the path from discovery to revenue sharing.
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Intellectual Property: Policy and Strategy for 21st Century

Murasoli Maran
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Paper focuses on the concerns of the developing world on IPR and the problems of the existing IPR system. Problems of biopiracy and its remedial measures are discussed in detail. The steps taken towards creation of traditional knowledge digital library are mentioned. It suggests that WHO should be redesigned and expanded to fill up the gaps and remove the inequities created by the IPR, and to take care of the public health and other needs of the poor.
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Tamarind-based Innovations: Analysis of Patents 

Bharvi Dutt
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(Received 3 April 2001)

The study surveys the world R&D efforts on tamarind-based innovations as reflected in the United States Patent and Trademark Office (USPTO) and European Patent Office (EPO) free patent search databases. It enlists 62 patents found at both the databases. A majority of the patents are held by corporations. Since 1992 there is a slowing down and inconsistency in patenting activity the world over. Innovation trends during the last ten years, from 1992 to 2001, suggest that food and beverages, health care, and industrial applications have been the focus of the patenting activity. 

 





