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Acronyms and Abbreviations

	APA
	Auditing Profession Act, 2005

	APB
	Accounting Practices Board

	B-BBEE
	Broad-Based Black Economic Empowerment

	BEE
	Black Economic Empowerment

	CA
	Chartered Accountant (South Africa)

	CA(SA)
	Chartered Accountant (South Africa)

	dti
	Department of Trade and Industry

	FAIS
	Financial Advisory and Intermediary Services Act, 37 of 2002

	FIC
	The Financial Intelligence Centre established by §2 of the Financial Intelligence Centre Act

	FICA
	The Financial Intelligence Centre Act 38 of 2001

	FRIP
	The Financial Reporting Investigations Panel established by the Corporate Laws Amendment Act, 24 of 2006

	FRSC
	The Financial Reporting Standards Council established by the Corporate Laws Amendment Act, 24 of 2006

	FSB
	The Financial Services Board established by the Financial Services Board Act, 1990

	FSP
	A financial service provider, as defined by section 1 of FAIS

	GAAP
	Statements of Generally Accepted Accounting Practice

	ISA
	International Standards on Auditing

	IRBA
	The Independent Regulatory Board for Auditors established by the APA

	MOI
	Memorandum of Incorporation

	NCA
	The National Credit Act, 34 of 2005

	NCR
	The National Credit Regulator, established by the NCA

	POCDATARA
	Protection of Constitutional Democracy Against Terrorist and Related Activities Act, 33 of 2004

	QSE
	Qualifying Small Enterprise

	RA
	A Registered Auditor registered with IRBA in terms of the APA


Auditing Profession Act 

Purpose of the Act
· To protect the public in the Republic by regulating audits performed by registered auditors; 
· To provide for the establishment of an Independent Regulatory Board for Auditors; 
· To improve the development and maintenance of internationally comparable ethical standards and auditing standards for auditors that promote investment and as a consequence employment in the Republic; 
· To set out measures to advance the implementation of appropriate standards of competence and good ethics in the auditing profession; and 
· To provide for procedures for disciplinary action in respect of improper conduct.

Important Terms
Audit

The examination of, in accordance with prescribed or applicable auditing standards
· financial statements with the objective of expressing an opinion as to their fairness or compliance with an identified financial reporting framework and any applicable statutory requirements; or 
· financial and other information, prepared in accordance with suitable criteria, with the objective of expressing an opinion on the financial and other information.

Public Accountant

Any person who is engaged in public practice; 
Public Practice

The practice of a registered auditor who places professional services at the disposal of the public for reward, and "practice" has a similar meaning.

Reportable irregularity

Any unlawful act or omission committed by any person responsible for the management of an entity, which

· has caused or is likely to cause material financial loss to the entity or to any partner, member, shareholder, creditor or investor of the entity in respect of his, her or its dealings with that entity; or 
· is fraudulent or amounts to theft; or 
· represents a material breach of any fiduciary duty owed by such person to the entity or any partner, member, shareholder, creditor or investor of the entity under any law applying to the entity or the conduct or management thereof.
Overview of the Act
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Functions of IRBA

IRBA’s main functions as determined by the APA are to:
· Take steps to promote the integrity of the auditing profession, including
· investigating alleged improper conduct; 
· conducting disciplinary hearings; 
· imposing sanctions for improper conduct; and 
· conducting practice reviews or inspections; 
· Take steps it considers necessary to protect the public in their dealings with registered auditors;
· Prescribe standards of professional competence, ethics and conduct of registered auditors; 
· Encourage education in connection with, and research into, any matter affecting the auditing profession; and

· Prescribe auditing standards. 

Accreditation of professional bodies
IRBA must also:

· Prescribe minimum requirements for accreditation of professional bodies;
· Consider and decide on any application for accreditation and grant such accreditation in full or in part; 
· Prescribe the period of validity of the accreditation; 
· Keep a register of accredited professional bodies; and 
· Terminate the accreditation of professional bodies in accordance with this Act. 

Registration of auditors
IRBA must
· Recognise or withdraw the recognition of the raining programmes of educational institutions and accredited professional bodies; 
· Recognise professional bodies to conduct the qualifying examination; 
· Prescribe requirements for and conditions relating to and the nature and extent of continued education, training and professional development; 
· Prescribe training requirements; 
· Approve and register training contracts entered into by prospective registered auditors; 
· Prescribe competency requirements; and 
· Either conditionally or unconditionally, recognise or withdraw the recognition of registered auditors as training officers. 

Members of IRBA

The IRBA Board consists of six to ten non-executive members appointed by the Minister.  Not more than 40% of the members may be registered auditors.  A member holds office for two years and may be reappointed for two consecutive terms.

IRBA Committees

In terms of the APA IRBA must, at least, establish the following permanent committees: 

· A committee for auditor ethics
· A committee for auditing standards
· An education, training and professional development committee
· An inspection committee; 
· An investigating committee; and 
· A disciplinary committee. 

A committee consists of as many members as the Regulatory Board considers necessary. 

Practicing as an Auditor

Only a registered auditor may either:

· Engage in public practice;

· Hold out as a registered auditor in public practice;

· Use the description "public accountant", "certified public accountant", "registered accountant and auditor", "accountant and auditor in public practice" or any other designation or description likely to create the impression of being a registered auditor in public practice. 

However, nothing in this section prohibits:
· Any person from using description "internal auditor" or "accountant"; 
· Any member of a not-for-profit club, institution or association from acting as auditor for that organisation if he/she receives no payment for the audit; or 
· The Auditor-General from appointing any person who is not a registered auditor to carry out on his on her behalf any audit which he or she is in terms of the Public Audit Act, 2004 (Act No. 25 of 2004), required to undertake. 

The following is also prohibited by section 41 of the APA: 

· Signing any account, statement, report or other document which purports to represent an audit performed, unless a proper audit was performed in accordance with prescribed auditing standards; 
· Practicing without adequate risk management practices and procedures; 
· The sharing of any profit derived from performing an audit with a person that is not a registered auditor. 

Reportable Irregularities

Section 1 of the APA defines a reportable irregularity as follows:

“reportable irregularity means any unlawful act or omission committed by any person responsible for the management of an entity, which –

(a) has caused or is likely to cause material financial loss to the entity or to any partner, member, shareholder, creditor or investor of the entity in respect of his, her or its dealings with that entity; or

(b) is fraudulent or amounts to theft; or

(c) represents a material breach of any fiduciary duty owed by such person to the entity or the conduct or management thereof.”

Examples of Reportable Irregularities

· Non-payments of amounts withheld with the sanction of the person responsible for management of the entity (for example PAYE, Pension or Medical Aid contributions)

· Payment of bribes with the sanction or direction of a person responsible for management of the entity

· Trading whilst factually insolvent

· Income tax and other tax submissions not made or fraudulent

· Books and records not maintained

· Unauthorised directors’ loans or expenses

· Theft or fraud committed by any person responsible for management of the entity.

Reporting requirements

If a potential RI comes to the auditor’s attention, he / she must investigate the circumstances properly and once the auditor is satisfied or has reason to believe that a reportable irregularity has taken place or is taken place the auditor must, without delay:

· Report to the IRBA.

· Within three days communicate with members of the management board and provide them with an opportunity to respond.

· Within thirty days consider the response of the members of the management board and send a letter to the IRBA,

· Stating that no reportable irregularity has taken place or is taking place, or 

· Provide comment on whether the management board of the entity has taken adequate steps to prevent ongoing loss and to recover loss incurred (if appropriate)

· Qualify the audit opinion appropriately if an RI did exist or exists.

Practice Review
In terms of section 47 of the APA, IRBA may at any time inspect or review the practice of a registered auditor and may for these purposes inspect and make copies of any information in the possession or under the control of a registered auditor.  In addition to this, IRBA must at least every three years inspect or review the practice of a registered auditor that audits a public interest company as defined in the Companies Act (see page 2).   A registered auditor must produce any information needed for these purposes even though the information may contain confidential information about a client.   A registered auditor who acts in good faith during an inspection of his / her practice and who produces that information may not be held liable criminally or under civil law because of the production of the information. 

Types of Reviews

All attest RAs are subject to engagement reviews, where a sample of attest engagement files are reviewed at least once in a review cycle.  All audit firms involved in the audits of listed companies, including audits of subsidiaries/associates/joint ventures, are subject to firm reviews at least once in a review cycle. 

Review Cycles

An RA/Firm must be found satisfactory in a review cycle before proceeding to the next cycle.  Engagement reviews are either on a 3 year or a 6 year review cycle, depending on the classification of the RAs attest portfolio.  Firm reviews are on a 3 year review cycle. 
All audit opinions signed on the following engagements qualify for a three-year cycle: 

· Asset and fund managers: including unit trusts 

· Financial institutions: including insurance entities 

· Listed companies: including divisions/branches/subsidiaries/significant associates/share trusts 

· Medical schemes 

· Public entities: including parastatals 

· Public Sector audits: including Auditor General assignments 

· Retirement funds: including pension and provident funds 

·  Audit opinions signed on entities whose total revenue equals or exceeds R30 million: 

· Associations/federations/institutes and similar bodies 

· Non-profit organisations: including NGO’s/charities/public benefits/sporting clubs 

· Public companies 

· Section 21 companies 

· Tertiary institutions: including colleges/technikons/universities 

· Trade unions 

· Transnational engagements (i.e. where financial statements are used outside the country) 

 All other engagements are reviewed in a six year cycle.
Review Objectives

The objective of engagement reviews is to monitor RAs compliance with the relevant professional standards in the performance of the attest function.  The objective of firm reviews is to inspect the design and implementation of an audit firms system of quality control. 

Review Scope

Engagements subject to review are audits of financial statements, attorneys trust audits, and estate agents trust audits.  For firm reviews the control system elements are leadership responsibilities, ethical requirements, client acceptance and continuance, human resources, engagement performance, and monitoring. 

Practice Review Process

A broad overview of the practice review process is as follows: 

· Schedule review date eight weeks in advance
· Request pre-review information from RA/Firm. 
· Perform review of RA/Firm. 
· Discuss review findings with RA/Firm.
· Obtain comments from RA/Firm on review findings within specified time frame. 
· Prepare formal review report (which includes review findings and comments received) and make recommendation on review result in terms of re-review criteria. 
· Perform review department consistency/quality control checks. 
· Bill RA/Firm for costs of review. 
· Present formal review report to Inspection Committee on anonymous basis at quarterly meeting for decision on findings of the review. 
· Director Practice Review relays Committee decision to RA/Firm. 
· Receive undertaking from RA/Firm to implement corrective action. 

Results of the Review

Review decision is either: 

· “Satisfactory”, which implies that the RA/firm will be reviewed again in next review cycle, or 
· “Re-review”, which means that the RA/firm will be  reviewed again in one year’s time, or 
· Referral to the IRBA Investigating Committee for disciplinary action.   This referral will take place if: 
· The public is at risk, or 
· A re-review indicates failure to implement corrective action, or 
· There was flagrant disregard of professional standards, or 
· The RA refused to co-operate in the review process. 

Re-Review Criteria

The re-review criteria are determined by the Inspection Committee for each review cycle.  Sufficient and appropriate documentation is required.  Verbal representations are not accepted.  Non-compliance with any one of the criteria results in an unsatisfactory result. 
Re-review criteria for the third cycle relate to the following items:

· Verification of opening balances on initial engagements. 

· Understanding of the accounting and internal control systems for all material balances and classes of transactions. 

· Tests of controls where reliance is placed on controls or where reliance should have been placed on controls because substantive procedures alone would not provide sufficient appropriate audit evidence. 

· Assessment of risks at the assertion level for material classes of transactions, account balances and presentation and disclosures, and appropriate response thereto. 

· Fraud considerations. 

· Procedures performed when relying on experts/another auditor/internal auditors/service organisations. 

· Evaluation of unadjusted audit differences. 

· Subsequent event procedures. 

· Going concern considerations. 

· Audit report. 

· Compliance with relevant accounting framework, statutory and regulatory requirements. 

· Reportable Irregularity requirements. 

· Independence and ethics requirements. 

· Verification of material financial statement items. 

· Verification of material journal entries.  
Inspection Committee

The Inspection Committee comprises 11 people who serve on a voluntary basis for a maximum period of 6 years. There are 4 RAs from big audit firms, 3 RAs from smaller audit firms, 3 non-RAs and 1 IRBA Board member. Their responsibilities include: 
· Determining the nature of attest engagements subject to practice review, 
· Determining the re-review criteria for each review cycle, 
· Determining the appropriateness of the standard documentation used in the review process; 
· Determining the outcome of reviews on an anonymous basis, and 
· Assessing the quality and consistency of review reports. 

Reconsiderations

Should an RA/Firm believe a re-review decision of the Inspection Committee should be reconsidered, due to the Committee not having sufficient information available at the time the initial decision was made, they have 45 calendar days from the Inspection Committee decision date to submit a detailed written request for reconsideration to the Director Practice Review.  This request will then be placed before the Inspection Committee, on an anonymous basis, at the next quarterly meeting for consideration.  The Director Practice Review will relay the Committee’s final decision to the RA/Firm. Only one request for reconsideration on a re-review result per RA/Firm will be permitted. 

CA Charter 

BEE PRINCIPLES
The term “black economic empowerment” first came to the fore in the early nineties. In those days we will remember reading about deals that were undertaken in the corporate world, focusing on increasing black shareholding and board representation. By the late nineties it was becoming apparent that this narrow focus on BEE, as it became known, was not having the desired effect of increasing the participation of the average black person in the economy.

In response to this, in 1998 the Black Management Forum, in conjunction with a number of associate organisations representing black business, established the BEE Commission. This was a grouping of representatives from business, government, labour, politicians and academics who came together to give definition and direction to BEE.

In 2001 the commission released a report that was then taken on by government and developed into a BEE strategy document in 2003. In this document the idea of measuring an organisation’s contribution to BEE against a scorecard was first introduced. Upon seeing that contributions other than shareholding and board membership would be rewarded, business began to buy into the idea and implement the strategy, albeit in an unregulated, ad hoc fashion. 

Later in 2003 the BEE Act was passed through parliament, so making BEE part of legislation. In comparison to many of the other acts which govern business activity, this act is relatively short, being only four pages. The only person required to comply with the act is the Minister of Trade and Industry. The requirements are that the Minister define a national BEE strategy, establish a BEE Advisory Council, draft a set of guidelines for BEE (Codes of Good Practice) and approve BEE charters for various economic sectors who apply.

It would be almost four years before the government was able to officially release The Codes of Good Practice on Black Economic Empowerment” (the Codes). This was the culmination of a process of consultation with a wide range of stakeholders from business, government and labour and sets out what the government believes organisations can do to contribute to the process of black economic empowerment in a meaningful way.
The Codes define what an organisation needs to do to contribute to transformation in this country. In order to give the broadest effect to transformation, the Codes define seven areas where this is applicable. These are Ownership, Management, Employment Equity, Skills Development, Preferential Procurement, Enterprise Development and Socio-economic Development. Each of these elements has two Codes related to it, one for larger organisations and one for smaller organisations, defined in the Codes as Qualifying Small Enterprises (QSEs).
But the Act also allows for industry sectors to define their own transformation charters.  One of those, the CA charter, is the subject of this discussion.  A more detailed course on Black Economic Empowerment was already presented in this series of Lifelong Learning courses.  The course material is available on 

http://www.fasset.org.za/cpe/default.asp?thepage=cpe/past.htm. 

Purpose of the Charter
The overall objective of this Charter is to promote economic growth and transformation to enable meaningful participation of black people so as to increase equitable income distribution and bring about equal opportunities.  In real terms, and given that our profession is that of Chartered Accountancy, this objective should find expression in the achievement of CA membership and sector composition that reflects the demographics of our country.  To this end, the Charter has the following objectives:

· The achievement of a meaningful change in racial and gender composition as well as throughput pass percentages of persons studying towards a CTA or equivalent at accredited higher education institutions, so that ultimately the membership of the CA profession will reflect the demographics of South Africa. 

· Bringing about a meaningful change in both the racial and gender composition of persons on accountancy learnerships, so that ultimately the CA membership composition will reflect the demographics of the country. 

· Supporting the development and upliftment of rural and local communities through wealth creation, by means of skills development (of school learners and educators as well as black businesses) on the one hand and socio-economic development projects on the other, thereby increasing equitable income distribution and equal opportunities for all.

· Bringing about a meaningful change in the racial and gender composition of ownership and management structures within the CA sector so as to reflect the demographics of the country. 

· Achieving meaningful change in the racial and gender composition of all persons employed in the sector, including the granting of bursaries to black students and learners on learnerships, by means of skills development programmes, so that ultimately the composition of the CA sector will reflect the demographics of South Africa. 

· Promoting and using preferential procurement policies that will provide emerging black enterprises, and especially those in the CA sector, with opportunities to expand their output so as to attain sustainable development 

· Supporting the development and upliftment of local and rural communities through socio-economic development projects, thereby increasing equitable income distribution and equal opportunities for all.

Important Terms
Adjusted Recognition for Gender

A formula that adjusts the score according to the gender of the black people being measured:
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Board participation 

Board means the body consisting of persons appointed to undertake the executive management of the enterprise:  Their main functions are to design, formulate and implement policy and undertake strategic planning, as well as to plan, direct and co-ordinate the overall policies and activities of the enterprise.  These are also the persons responsible for governance of the enterprise as defined in the King Report. 

Board participation refers to the level of control exercised by a person over the decisions of the board.  In the CA sector this usually means that the black persons participating in the board have Exercisable Voting Rights that are not subject to any limitation.

Black Designated Groups

· Unemployed black people not attending and not required by law to attend an educational institution and not awaiting admission to an educational institution 
· Black people who are youth as defined in the National Youth Commission Act of 1996; as persons between the ages of 14 and 35.
· Black people who are persons with disabilities as defined in the Code of Good Practice on employment of people with disabilities issued under the Employment Equity Act; In terms of the Employment Equity Act ‘people with disabilities' means people who have a long-term or recurring physical or mental impairment which substantially limits their prospects of entry into, or advancement in, employment.; and 
· Black people living in rural and underdeveloped areas.
Black People

African, Coloured or Indian persons who were either:

· Born in South Africa

· A citizen by descent (through one or more parents)

· Became a citizen by naturalisation before the commencement of the constitution

· Became a citizen by naturalisation after the commencement of the constitution, but who without the apartheid policy would have qualified for naturalisation before then.
CA profession

· Anyone who holds or is working towards obtaining the CA(SA) designation inside and outside of public practice, 

· Those persons employed by an accredited CA(SA) education provider who are directly involved in providing such education, 

· The South African Institute of Chartered Accountants with which holders of the designation CA(SA) are registered, and 

· Organisations registered and practising as CAs(SA) and/or RAs and affiliated entities of all such organisations and people employed by such organisations.

Economic interest

A claim against an entity representing a return on ownership of the entity, similar in nature to a dividend right.
Exempt Micro Enterprise 
Any enterprise with an annual revenue of R5 million or less.

Management

Those persons who would form the governing body, executive committee or others who take responsibility for managing and implementing significant parts of the strategy.  Such other persons would include representatives whose main task consist of 

· Determining and formulating policy and strategic planning; or 
· Operational implementation which includes the planning, directing and coordination of the policies and activities of the enterprise.

Management, in terms of the definitions to the APA, in relation to an entity which is a company, means the board of directors of the company and, in relation to any other entity, means the body or individual responsible for the management of the business of the entity.

· Senior Top Management, such as the chief executive officer, the chief operating officer, the chief financial officer and other people holding similar positions; and 

· Other Top Management, such as the chief information officer, the heads of marketing, sales public relations, transformation and human resources as well as other people holding similar positions.
Ownership Fulfilment 

Ownership Fulfilment occurs

· On the release of all black Participants from all third party rights arising from the financing of their transaction with the Measured Entity (this is not likely to be applicable to the CA profession), or 
· If all black Participants in the Entity have never been subject to any such third party rights.

Senior Top Management
Employees who are 

· members of the occupation category of ‘Top Management' as determined using the EE Regulations as qualified in a Sector Code; 

· appointed by or upon the authority of the Board to undertake the day-to-day management of that Measured Entity and who 

· have individual responsibility for the overall management and for the financial management of that Measured Entity; and 

· actively involved in developing and implementing the Measured Entity's overall strategy.
Top Management 

Management means those persons who undertake the executive or operational Management of the enterprise, as well as operational implementation which includes directing and coordinating the policies and activities of the enterprise. Within the CA sector, this usually refers to the partners of the enterprise.  The Management category can be subdivided into the following, where decision-making level and level of responsibility within the enterprise determine their title: 

In terms of the Code, Senior Top Management positions would include the chief executive officer, the chief operating officer, the chief financial officer and other people holding similar positions.  

· For the CA Charter, Senior Top Management means Employees who are appointed by or on the authority of the board to undertake the day-to-day management, both with regard to general and financial management functions.  These persons are actively involved in the development and/or implementation of strategy. 

· In terms of the Code, other Top Management positions would include the chief information officer, the heads of marketing, sales, public relations, transformation and human resources as well as other people holding similar positions.  

· For the CA Charter, other Top Management means Employees of a Measured Entity, other than Senior Top Management, who undertake the day-to-day management and are actively involved in the development and/or implementation of strategy, but limited to their area of responsibility. 

A Measured Entity must use the same data used in its returns filed with the Department of Labour under the EE Act, in calculating its score under the Management Control scorecard.  

Qualifying Small Enterprise (QSE)

Any enterprise with an annual total revenue of between R5 million and R35 million.
Voting rights

A voting right attaching to an equity instrument owned by or held for a participant,

Overview of the Charter
Why a charter for specifically the CA profession
In Statement 300 of code series 000 it is stated that there should be common commercial and other characteristics within the entities operating in the sector which would make it feasible to formulate a transformation charter.

This is indeed the case in the CA profession, where the entities operating in the sector share a number of commercial and other characteristics which makes it feasible to formulate a common transformation charter for this sector of the accountancy profession.

The vision of this transformation Charter is to grow the number of black people in the CA profession to reflect the country's population demographics and to empower and enable them to meaningfully participate in and sustain the growth of the economy, in the process advancing equal opportunity and equitable income distribution.

The CA profession believes that this can be achieved by bringing together all the entities operating in its sector, by means of a transformation charter in which all participants will contribute to the achievement of this vision.

Having people with proper financial and management skills is vital to any economy. CAs provide these much needed skills, but in South Africa at present there is a shortage of CAs and in particular black CAs.  This is on the agenda of National Treasury and the Auditor-General. The development of a charter for the CA profession in fact stems from the numerous interactions with the organs of state; specifically National Treasury, the Office of the Auditor-General, the IRBA, and the FSB. 

CAs, and particularly black CAs, have been identified as being a critical skill which is in short supply and the CA profession is of national strategic importance.  This situation needs to be rectified, hence the need to develop a charter for the CA profession.  The CA profession currently runs numerous programmes to assist students from disadvantaged backgrounds with entry into the profession.  However, since 1976 when the first African qualified as a CA, only 912 Africans have registered as CAs.

The CA sector has thus come to realise that transformation will take too long if left purely to economic forces, and that active intervention on a very large scale will be required to redress the situation so as to achieve a restructured business environment in which business and organisational composition reflect population demographics.

The aim of BEE initiatives in the CA sector is therefore to significantly increase the number of black people that manage, own and control enterprises in the sector as well as to contribute to decreases in income inequalities in the country in general.  This is to be achieved by means of an integrated and coherent socio-economic process that directly contributes to the economic transformation of South Africa.
Application  

· The Charter applies to the CA profession in South Africa and therefore the South African firms making up the CA sector.  Unless expressly stated otherwise, the provisions stated here will apply to both general constituents of the CA sector and Qualifying Small Enterprise (QSE) constituents. 

· The targets in the Charter will be applied from 1 January 2007 (effective date) until 31 December 2016.  Results of the final examination written in the year 2016 will be taken into account even if these results are only available the next year. 

· In 2011 (based on reports for the year ended 31 December 2010), the Charter Council will undertake a comprehensive mid-term review and make decisions regarding the implementation of the Charter in its second term so as to achieve its ten-year targets.  While no mid-term targets have been set, the mid-term revision will entail an extensive overview of achievements and if necessary, re-assessment of activities that need to be undertaken to ensure that the ultimate targets are indeed met.  Results of the final examination written in the year 2010 will be taken into account even if these results are only available the following year. 

· While the Charter is effective up to 31 December 2016, the parties to the Charter agreed that the principles may be relevant beyond 31 December 2016, which is to be determined by the Charter Council prior to this date. 

· All the provisions of this Charter are to be achieved in a manner consistent with sound business practice. 

· In the measurement of B-BBEE compliance, substance will take precedence over legal form. 

· All measurement of B-BBEE initiatives will be based on the actual level of B-BBEE compliance at the date of measurement. 

· Any representation made by an entity with respect to B-BBEE compliance will be supported by appropriate evidence or documentation.

Adoption of the generic scorecard  

In the process of developing a scorecard specifically for the CA profession, the decisions of the participants were first and foremost informed by their determination to use this Charter, and the scorecard(s) included herein, to make a difference to the profession and the country in general. 

Despite the fact that the CA profession has some unique characteristics that make comparison with other industries such as the IT, mining or financial services sectors incongruous, members of the CA profession were determined to conform to government guidelines regarding the scorecard and all the aspects related to it. The fundamental point of departure was thus to begin with the Generic Scorecard. Any deviations were supported by sound economic principles, unique sectoral characteristics or empirical research. 
Ownership
The most important of these is that while firms in the CA sector may be structured either as sole proprietorships, partnerships or companies, eligibility as an RA is strictly circumscribed by legislation. Ownership and management at the highest levels are bound together – neither responsibility nor ‘wealth' (which would constitute equity interest in terms of the Codes) may be shared with or sold to individuals who are not RAs. This aspect finds expression in the definitions, which are tailored to circumstances unique to the CA sector.

Training and development
The uniqueness of the CA sector also extends to its training and development focus: The sector lends itself ideally to being a training ground for future accountants for the country, thereby enhancing the economy and not just the CA sector itself. Therefore, on the one hand, many of the definitions are aimed at building a pipeline of trainees and CAs. On the other hand, however, once qualified CAs choose from a wide variety of employment opportunities in commerce and industry. Although the CA sector may thus be offering opportunities for, and recruiting and training particularly the black CAs, this increase is not reflected in the numbers of qualified black CAs(SA) and RAs that remain in the sector.

Environment

A factor that could strongly impact on the goals and targets the CA sector has set for itself, is that the environment in which the CA profession operates is presently subject to far-reaching change. The introduction of two new acts could fundamentally change the way the profession and its constituents operate. The first of these is the Auditing Profession Act, which created a new regulatory organisation, the IRBA. The functions with which the IRBA has been charged have already resulted in changes to the regulatory environment of auditors in particular, and is likely to result in further changes. The profession's response to these changes could in turn impact on the parameters of the CA Charter.

The second development which is likely to change the environment and functioning of audit firms is the corporate law reform process that was discussed in previous chapters (see Corporate Laws Amendment Act, page 2, and Companies Bill, page 2). These developments will in all probability bring about a fundamental change with regard to the requirements for the audit of companies, in that audits will possibly no longer be mandatory for closely held companies.

This is likely to have a fundamental effect on small audit firms, who currently employ the majority of trainees. If such firms no longer perform the audits of closely held companies, it could impact on their ability to comply with accreditation requirements regarding the depth and range of training experience that has to be provided to trainees. In terms of the CA Charter as it stands, small firms are expected to contribute significantly to the CA profession pipeline. Should this contribution decline appreciably, the profession will need to search for innovative ways of dealing with the challenge this will present.

The application of two scorecards  

The CA sector can be stratified into the following main constituencies:

· Big four firms; 

· Medium sized firms; and 

· Small firms.

The majority of trainees (approximately 70%) are employed by small and medium sized firms with approximately 25% of the learnership contracts being held by black trainees. On the other hand the big four, who employ approximately 28% of all trainees, employ 36% of black trainees.

The Codes take cognisance of the fact that it would be difficult, and possibly unfair, to apply the same indicators to the evaluation of B-BBEE across the board to large, medium, small and micro enterprises.  Therefore statement 000 of series code 000 provides a framework for the measurement of B-BBEE for Qualifying Small Enterprises (QSEs), which is also applied to QSEs in the CA sector.
Small firms in the CA sector who qualify as QSEs, will therefore be measured in terms of a QSE Scorecard while all other firms will be measured in terms of a Generic Scorecard.

A micro enterprise is defined as an enterprise with an annual revenue of R5 million or less (statement 000, code series 000). Such a micro enterprise is deemed to have B-BBEE status of a level four contributor with a B-BBEE procurement recognition of 100%. The statement also sets out conditions that would enable it to qualify for a B-BBEE status of a level three contributor. 

Start-up enterprises are measured as exempted micro enterprises for the first year following their formation or incorporation. This provision applies regardless of the expected total revenue of the start-up enterprise.

Element weightings  

There are seven key Elements that form the pillars to B-BBEE. The Elements, which provide a common base for measuring the impact of policy objectives of B-BBEE across different entities and sectors within the economy, are the following:

1. Ownership 

2. Management Control 

3. Employment Equity 

4. Skills Development 

5. Preferential Procurement 

6. Enterprise Development 

7. Socio-Economic Development

In terms of the Codes of Good Practice it is recommended that the overall Weightings attached to the different Elements of the scorecard follow the Generic Scorecard as presented in statement 000 of the Codes of Good Practice as closely as possible with a minimum of deviation.

The South African economy needs more CAs and it is incumbent on the CA sector to meet the demands of the country by supplying sufficient numbers of these highly skilled individuals to the economy.  Not only growth in the number of African and Coloured CAs in general but also in female numbers is essential if the CA profession is to reflect the population demographics.

As has already been stated, the vision of the CA profession Charter is to grow the number of Black people in the CA profession to reflect the country's population demographics, to empower and enable them to meaningfully participate in and sustain the growth of the economy, thereby advancing equal opportunity and equitable income distribution.

In order to achieve this vision and based on the economic principles and sectoral characteristics as well as the empirical research set out above, the focus of the CA Charter needs to be more on Employment Equity and Skills Development. Accordingly, five additional Weighting points were allocated to each of the Employment Equity and Skills Development scorecards. To balance the CA sector scorecard, ten Weighting points were then removed from the Preferential Procurement scorecard as this is not an area in which the CA sector can contribute greatly based on the nature of the CA sector business.

As a result, the Weighting points per the Codes of Good Practice compared to the CA profession Charter are as follows:

	
	Code
	CA sector

	Ownership 
Management Control
Employment Equity
Skills Development
Preferential Procurement
Enterprise Development
Socio-Economic Development
	20%
10%
15%
15%
20%
15%
5%
	20%
10%
20%
20%
10%
15%
5%

	Total
	100%
	100%


In addition to the Weighting points assigned to each Element, the Codes of Good Practice have attached Weighting points to different indicators within each Element.  The main reasons for these indicator Weightings are to make the B-BBEE scorecards for different enterprises and sectors easier to understand and interpret as well as allow a comparison of progress across sectors and industries while working from an equitable baseline.

Based on the reasons set out above, the CA sector has adjusted the recommended indicator Weightings of the Codes to take account of the unique conditions of the CA sector and the advantages such an adjustment would have in the long run.
The CA Sector Scorecard

	BEE Element
	Code
	Element Weighting
	Indicator
	Indicator Weighting
	Compliance target

	
	
	
	
	
	5 years to 2011
	10 years to 2016

	
	
	Generic
	CA Sector
	
	Generic
	CA Sector
	Generic
	CA Sector
	Generic
	CA Sector

	Ownership
	100
	20
	20


	Voting rights
	
	
	

	
	
	
	
	· Exercisable Voting Rights in the enterprise in the hands of Black People
	3
	
	25% + 1 vote

	
	
	
	
	· Exercisable Voting Rights in the enterprise in the hands of black women
	2
	
	10%

	
	
	
	
	Economic interest
	
	
	

	
	
	
	
	· Economic Interest of Black People in the enterprise
	4
	
	25%

	
	
	
	
	· Economic Interest of Black women in the enterprise
	2
	
	10%

	
	
	
	
	· Economic Interest of Black Designated Groups in the enterprise
	1
	
	2.5%

	
	
	
	
	Realisation points
	
	
	

	
	
	
	
	· Ownership Fulfilment
	1
	
	

	
	
	
	
	· Net value
	7
	
	

	
	
	
	
	Bonus points
	
	
	
	

	
	
	
	
	· Involvement in the ownership of Black new entrants
	2
	
	
	10%

	
	
	
	
	· Involvement in the ownership of black participants in employee ownership schemes, broad-based ownership schemes
 and co-operatives
	1
	
	
	10%

	
	
	
	
	Exercisable voting rights in the enterprise in the hands of Black People, for having achieved the following Targets
	
	
	
	

	
	
	
	
	· Between 30% and 39%, or
	
	1
	
	30 – 39%

	
	
	
	
	· Between 40% and 49%, or
	
	2
	
	40 – 49%

	
	
	
	
	· 50% or more
	
	3
	
	50% or more

	Management control
	200
	10
	10
	Board participation
	
	
	

	
	
	
	
	· Exercisable voting rights of black board members using the adjusted recognition for gender
	3
	
	50%

	
	
	
	
	· Black executive directors using the adjusted recognition for gender
	2
	
	50%

	
	
	
	
	Top Management
	
	
	

	
	
	
	
	· Black senior top management using the adjusted recognition for gender
	3
	
	40%

	
	
	
	
	· Black other top management using the adjusted recognition for gender
	2
	
	50%

	
	
	
	
	Bonus points
	
	
	

	
	
	
	
	· Black Independent Non-Executive Board Members
	1
	
	40%

	Employment Equity
	300
	15
	20
	· Black disabled employees as a percentage of all employees using the adjusted recognition for gender
	2
	2
	2%
	2%
	3%
	3%

	
	
	
	
	· Black employees in senior management as a percentage of all such employees using the adjusted recognition for gender
	5
	6
	43%
	40%
	60%
	50%

	
	
	
	
	· Black employees in middle management as a percentage of all such employees using the adjusted recognition for gender
	4
	6
	63%
	50%
	75%
	60%

	
	
	
	
	· Black employees in middle management as a percentage of all such employees using the adjusted recognition for gender
	4
	6
	63%
	50%
	75%
	60%

	
	
	
	
	· Black employees in junior management as a percentage of all such employees using the adjusted recognition for gender
	4
	6
	68%
	60%
	80%
	70%

	
	
	
	
	Bonus points
	
	
	

	
	
	
	
	· Meeting or exceeding the Economically Active Population (EAP) Targets in each category
	3
	
	

	Skills Development
	400
	15
	20
	Skills Development Expenditure on any programme specified in the Learning Programmes Matrix – 
	
	
	

	
	
	
	
	· Black employees as a percentage of leviable amount using the adjusted recognition for gender
	6
	
	3%

	
	
	
	
	· Black employees with disabilities as a percentage of leviable amount using the adjusted recognition for gender
	3
	
	0,3%

	
	
	
	
	Bursary expenditure
	
	
	
	

	
	
	
	
	· Specific bursary expenditure on potential black employees, which includes amounts spent on the Thuthuka Bursary Fund as a percentage of NPAT or turnover
	0
	5
	
	4% of NPAT or 0,5% of turnover

	
	
	
	
	Learnerships
	
	
	
	

	
	
	
	
	· Number of black employees participating in learnerships or category B, C and D programmes as a percentage of total employees using the adjusted recognition for gender
	6
	
	5%
	18%

	Preferential Procurement
	500
	20
	10
	B-BBEE procurement spend from all suppliers based on the B-BBEE procurement recognition levels as a percentage of total measured procurement spend
	12
	5
	50%
	70%
	70%

	
	
	
	
	B-BBEE procurement spend from QSEs or EMEs based on the applicable B-BBEE procurement recognition levels as a percentage of total measured procurement spend
	3
	2
	10%
	15%
	15%

	
	
	
	
	B-BBEE procurement spend from any of the following suppliers as a percentage of total measured procurement spend
	
	
	
	
	

	
	
	
	
	· Suppliers that are 50% black owned
	3
	2
	10%
	15%
	15%

	
	
	
	
	· Suppliers that are 30% black owned
	2
	1
	6%
	8%
	8%

	Enterprise Development
	600
	15
	15
	· Average annual value of all enterprise development contributions and sector specific programmes 
	15
	
	3% of NPAT or 0,375% of turnover

	Socio-economic Development
	700
	5
	5
	· Average annual value of all socio-economic development contributions
	5
	
	1% of NPAT or 0,125% of turnover


The CA sector QSE scorecard

	BEE elements
	Code
	Element Weighting
	Indicators
	Indicator Weighting
	Compliance Target

	
	
	
	
	
	5 years to 2011
	10 years to 2016

	Ownership
	801
	25
	Voting rights
	
	
	

	
	
	
	· Exercisable voting rights in the enterprise in the hands of black people
	6
	
	25% + 1 vote

	
	
	
	Economic Interest
	
	
	

	
	
	
	· Economic interest of black people in the enterprise
	9
	
	25%

	
	
	
	Realisation points
	
	
	

	
	
	
	· Ownership fulfilment
	1
	
	

	
	
	
	· Net equity value
	9
	
	

	
	
	
	Bonus points for the generic scorecard

Involvement in the ownership of the enterprise
	
	
	

	
	
	
	· Black women and /or
	2
	
	10%

	
	
	
	· Black participants in employee ownership schemes, broad-based ownership schemes or co-operatives
	1
	
	10%

	
	
	
	Bonus points for the CA sector scorecard
Exercisable voting rights in the enterprise in the hands of black people, for having achieved the following targets:
	
	
	

	
	
	
	· Between 30% and 39%
	1
	
	30 – 39%

	
	
	
	· Between 40% and 49%
	2
	
	40 – 49%

	
	
	
	· 50% or more
	3
	
	50% or more

	Management control
	802
	25
	· Black representation at top management level
	25
	
	50,1%

	
	
	
	Bonus points
	
	
	

	
	
	
	· Black women representation at top management level
	2
	
	25%

	Employment equity
	803
	25
	· Black employees who are management as a percentage of all management adjusted using the adjusted recognition for gender
	15
	40%
	60)

	
	
	
	· Black employees as a percentage of all employees using the adjusted recognition for gender
	10
	60%
	70%

	
	
	
	Bonus points
	
	
	

	
	
	
	· For meeting or exceeding the EAP targets in each category above
	2
	
	

	Skills development
	804
	25
	· Adjusted skills development spend on learning programmes for black employees as a percentage of leviable amount (including amount spent on learnerships)
	25
	
	2%

	Preferential procurement
	805
	25
	· BEE procurement spend from all suppliers based on the BEE procurement recognition levels as a percentage of total measured procurement spend
	25
	40%
	50%

	Enterprise development
	806
	25
	· Average annual value of all qualifying contributions made
	25
	
	2% of NPAT or 0,25% of turnover

	Socio-economic development
	807
	25
	· Average annual value of all socio-economic development contributions and approved socio-economic development contributions made
	25
	
	1% of NPAT or 0,125% of turnover


Challenges facing the Chartered Accountancy profession  

The Forum has identified a number of existing challenges, based on future outcomes that are desirable for the sector as a whole.  With the aid of a process of gap analysis a number of specific activities have been highlighted that are recommended to effect the transition from the current situation to the desired future situation.  However, this is not intended to be an exhaustive list of recommended activities. The primary aim is to establish a CA sector structure that reflects the demographics of South Africa, and the secondary one is to enable the sector to comply with the targets set in terms of the B-BBEE Codes of Good Practice.     

Ownership and management control

· Numerous black professionals are leaving public practice, because of the following 

· Public practice firms have to compete with commerce and industry to fill management positions (to comply with their own B-BBEE charters) 

· Commerce and industry offer higher salaries 

· Public practice is associated with high risks (also with regard to litigation), which are regarded as undesirable and not commensurate with rewards, when compared to other sectors 

· Inadequate career planning for qualified black staff in firms

· Black partners are required to play a disproportionately large role in business development and marketing, which leaves them with little time to focus on technical input and personal development
Employment Equity

· A lack of career awareness, coupled with inadequate subject choice guidance, with the result that 

· insufficient black learners know about accountancy and related positions in the profession 

· not enough learners and educators are aware of the importance of mathematics (maths higher grade) for career purposes 

· insufficient mathematics (maths higher grade) educators are available to teach this subject 

· learners do not have appropriate numeracy and English literacy skills upon entering higher education institutions

· Uneven standard of education, so learners are not sufficiently prepared for the rigors of tertiary level education or working in the public practice environment 

· Poor throughput pass percentages at undergraduate and postgraduate levels amongst black students: 

· Financial pressure and other related factors increases the dropout level 

· A lack of funding leads to many black students studying on a part-time basis, which in turn means that they take longer to obtain a tertiary qualification or may not obtain such a qualification at all
· Lack of an effective learning model – many students work hard, but not effectively 

· Lack of mentoring and monitoring of students contribute to a high dropout level and poor throughput pass percentages 

· Students have lack of exposure to business skills 

· A focus primarily on technical skills, which leave students unprepared for other skills in their business lives 

· Historically black institutions are still unable to achieve accreditation

· Poor pass percentages achieved by black entrants in the QE 

· CTA standards vary considerably 

· Ineffective monitoring and interaction with tertiary institutions by SAICA  to ensure consistency of standards 

· Lack of mentoring and monitoring of trainee accountants contribute to a high dropout level and poor throughput pass percentages

· Perceived lack of transparency of the whole examination process (i.e. the setting, marking and adjudication of the QE)
· Perceptions of black trainees 

· Sidelining at work or biased quality work allocation, particularly regarding ‘crown-jewel clients', which leads to a lack of self-esteem  

· Inadequate interaction and counselling by partners and managers with black trainees 

· Some resistance by training offices/officers to the employment of black trainees 

· That a black trainee needs to outperform versus his white counterparts to achieve recognition 

· An inherent and perpetual perception that black people are inferior and do not show initiative

· Perceptions of white trainees

· Equating accelerated development with a discriminatory decrease in white trainees' promotional prospects

· Cultural differences

· Lack of understanding of cultural diversity 

· Lack of understanding of basic business concepts (practices) and processes

· Other 

· Firms communicate impressive strategies for transformation in the media, which are not translated into practical changes in the business environment 

· Difficulties with office conditions and work situations by trainees who have little knowledge of or experience with (predominantly white) expectations; in particular five-year trainees taken straight from school are less likely to have acquired or experienced business skills
· Working conditions and opportunities for trainees

· Support and mentorship programmes are generally inadequate 

· Difficulties in reaching off-site audit assignments because trainees cannot afford a vehicle 

· Inadequate study leave is an issue for the many black part-time trainees 

· A heavy financial burden with the black trainee frequently having to support an extended family 

· Insufficient accredited training offices 

· Prospective trainees have little knowledge of small and medium size accountancy firms and tax and advisory consultancy professions
Skills Development

· Insufficient skilled and semi-skilled black people to fill a representative number of administrative positions in firms 

· Insufficient skilled and semi-skilled black people are employed in firms 

· There is no consolidated and comprehensive strategy aimed at the training of other personnel
Preferential Procurement

· Perception that service delivery by the black organisations is poor 

· Insufficient numbers of providers of the required services 

· The practice of ‘fronting' in order to attract business 

· Too little is spent to actively and effectively promote growth and job creation
Enterprise Development

· Hampered by a lack of funding as well as time pressures 

· Lack of skills for expansion among some black-owned businesses 

· Smaller black firms experience significant challenges in attracting and retaining talent  (both black and white) on the trainee and qualified professional levels, primarily due to perceived inadequate client base and resources for training 

· Insufficient medium size black firms, exacerbated by a lack of opportunities for smaller firms that would allow them to grow bigger 

· Rewards do not always pass proportionately to input where alliances are formed
Socio-Economic Development

· Socio-economic investment initiatives mostly focus on own communities and not the more disadvantaged where the need is greatest 

· Poor communication and coordination on initiatives 

· Lack of knowledge on where or how firms could become involved 

· Development projects do not always result in sustainable social development 

· Inadequate financial management capacity in various spheres of government

Financial Intelligence Centre Act

Purpose of the Act

This Act deals with the control of money laundering as well as the access to certain information. The Act has as its objective the identification of any proceeds or gains that was acquired by unlawful means which would include the laundering of monies. The act has far reaching effects which will include the making available of information by the Financial Intelligence Centre (FIC) to certain authorities in order to promote the enforcement of laws of South Africa. Information with regards to money laundering activities will also be shared with the appropriate authorities in other countries. The local authorities that will have access to the information gathered by the FIC will include the SARS and other investigative bodies. 

The Act provides for the following money laundering control measures:

· A duty to identify clients

· A duty to keep records

· Reporting duties

Important Terms

Accountable Institution

· An attorney as defined in the Attorneys Act, 1979 (Act 53 of 1979)

· A board of executors or a trust company or any other person that invests, keeps in safe custody, controls or administers trust property within the meaning of  the Trust Property Control Act, 1988 (Act 57 of 1988).

· An estate agent as defined in the Estate Agents Act, 1976 (Act 112 of 1976).

· A financial instrument trader as defined in the Financial Markets Control Act, 1989 (Act 55 of 1989)

· A management company registered in terms of the Unit Trusts Control Act, 1981 (Act 54 of 1981)

· A person who carries on the "business of a bank" as defined in the Banks Act, 1990 (Act 94 of 1990)

· A mutual bank as defined in the Mutual Banks Act, 1993 (Act 124 of 1993).

· A person who carries on a "long-term insurance business" as defined in the Long-Term Insurance Act, 1998 (Act 52 of 1998), including an insurance broker and an agent of an insurer

· A person who carries on a business in respect of which a gambling licence is required to be issued by a provincial licensing authority.

· A person who carries on the business of dealing in foreign exchange

· A person who carries on the business of lending money against the security of securities

· A person who carries on the business of rendering investment advice or investment broking services, including a public accountant as defined in the Public Accountants and Auditors Act, 1991 (Act 80 of 1991), who carries on such a business

· A person who issues, sells or redeems travellers' cheques, money orders or similar instruments

· The Postbank referred to in section 51 of the Postal Services Act, 1998 (Act 124 of 1998)

· A member of a stock exchange licensed under the Stock Exchanges Control Act, 1985 (Act 1 of 1985)

· The Ithala Development Finance Corporation Limited

· A person who has been approved or who falls within a category of persons approved by the Registrar of Stock Exchanges in terms of section 4 (1) (a) of the Stock Exchanges Control Act, 1985 (Act 1 of 1985)

· A person who has been approved or who falls within a category of persons approved by the Registrar of Financial Markets in terms of section 5 (1) (a) of the Financial Markets Control Act, 1989 (Act 55 of 1989)

· A person who carries on the business of a money remitter.

Cash

· Coin and paper money of the Republic or of another country that is designated as legal tender and that circulates as, and is customarily used and accepted as, a medium of exchange in the country of issue;

· Travellers' cheques

Money Laundering or Money Laundering Activity

An activity which has or is likely to have the effect of concealing or disguising the nature, source, location, disposition or movement of the proceeds of unlawful activities or any interest which anyone has in such proceeds, and includes any activity which constitutes an offence in terms of section 64 of this Act or section 4, 5 or 6 of the POCA.

Supervisory Bodies

· The Financial Services Board established by the Financial Services Board Act, 1990 (Act 97 of 1990)

· The South African Reserve Bank as defined in the South African Reserve Bank Act, 1989 (Act 90 of 1989)

· The Registrar of Companies as defined in the Companies Act, 1973 (Act 61 of 1973)

· The Estate Agents Board established in terms of the Estate Agents Act, 1976 (Act 112 of 1976)

· The Public Accountants and Auditors Board established in terms of the Public Accountants and Auditors Act, 1991 (Act 80 of 1991)

· The National Gambling Board established in terms of the National Gambling Act, 1996 (Act 33 of 1996)

· The JSE Securities Exchange South Africa

· The Law Society of South Africa    

Overview of the Act

· Section 1:  Definitions

· Sections 2 – 16:  Financial Intelligence Centre

· Sections 17 – 20:  Money Laundering Advisory Council

· Section 21:  Duty to identify clients

· Sections 22 – 26:  Duty to keep record

· Sections 27 – 41:  Reporting duties and access to information

· Sections 42 – 43:  Measures to promote compliance by accountable institutions

· Sections 44 – 45:  Referral and supervision

· Sections 46 – 71:  Offences and penalties

· Sections 72 – 82:  Miscellaneous

· Schedules

· List of accountable institutions

· List of supervisory bodies

· List of reporting institutions

· Amendment of sections of Prevention of Organised Crime Act and Promotion of Access to Information Act

The Financial Intelligence Centre (“FIC”)

FICA provides for the establishment of 2 independent state bodies, namely:

· the Financial Intelligence Centre; and 

· the Money Laundering Advisory Council

The Money Laundering Advisory Council is the link between the FIC and the government and it advises the Minister of Finance on money laundering policy.

The role of the FIC is purely that of an intelligence centre and does not included investigation or prosecution of any matter. The FIC is responsible for the collection and analysis of information as well as the sharing of this information with other units which will then take the appropriate action such as investigation. Where there is a body that regulates a certain profession, then the task of supervision will be left to these bodies, which includes the Law Society, JSE Securities Exchange and the Public Accountants and Auditors Board, and not the FIC.

The meaning of “money laundering” in South Africa 

Money laundering refers to in general to any act that disguises the criminal nature of the location of the proceeds of a crime. However South African legislation broadened this concept to virtually every act or transaction that involves the proceeds of a crime, including the spending of any funds that were acquired illegally. In South Africa money laundering is not only limited to acts in connection with the proceeds of drugs or other serious offences. It extends to proceeds of all types of offences, including tax offences.

Accountable Institutions and Reportable Institutions

 FICA applies principally to "accountable institutions".  The Act lists 19 types of accountable institutions.  Most of the compliance obligations under FICA relate only to accountable institutions.

Examples of accountable institutions are:

· attorneys as defined in the Attorneys Act, No.53 of 1979;

· an estate agent as defined in the Estate Agents Act, No. 112 of 1976;

· a person carrying on the business of a "bank" as defined in the Banks Act, No. 94 of 1990;

· a person who carries on long-term insurance business as defined in the Long Term Insurance Act, No. 52 of 1998;

· a person who carries on the business of dealing in foreign exchange; 

·  a person who carries on the business of rendering investment advice;

· approved investment managers;

· a board of executors or a trust company or any other person that controls or administers trust property within the meaning of the Trust Property Control Act.

FICA also relates to another group called “reporting institutions” Currently only dealers in motor vehicles and dealers in Kruger Rands are listed as reporting institutions. Reporting institutions have a limited duty to report all transactions involving cash amounts in excess of a prescribed amount.

Supervisory Bodies

FICA deems certain statutory bodies to be "supervisory bodies".  Examples of supervisory bodies include:

· Financial Services Board;

· Registrar of Companies;

· South African Reserve Bank;

· The Estate Agents Board;

· JSE Securities Exchange;

· The Law Society of South Africa.

· IRBA
A supervisory body is responsible for supervising compliance with the provisions of FICA. FICA also requires supervisory bodies to report any suspicious transactions concluded by the institutions which they oversee.

Money Laundering Control Measures

The principal money laundering control measures as contained in the Act are:

· Duty to identify clients  (section 21);


· Duty to keep records of transactions and business relationships (section 22);

· Reporting duties and access to information (section 29 and others);

· Formulation and implementation of internal rules (section 42);

· Training and compliance (section 43).

Duty to identify clients

An accountable institution is obligated to establish the identity of any prospective client before any business relationship is established with the client. This must be done even if only one transaction will be concluded with the client. This will include establishing the identity of a person on whose behalf the client may be acting. If any transactions have taken place before the FICA took effect, the institution must trace all accounts at the institution that were involved in such a transaction. Accountable institutions will have one year to identify all their existing clients that they have a business relationship with. If an accountable institution refuses to do the above, it is guilty of an offence and liable for the prescribed penalties.

A business relationship will be deemed to have been established if an arrangement exists with a view of concluding transactions on a regular basis. 

In addition to establishing and verifying the identity of existing clients, we will also be required to trace all accounts that we have that are involved in transactions concluded in the course of the business relationship with that client.

Duty to keep records 





          

This duty placed on accountable institutions must be performed as soon as a business relationship exists or a transaction has been concluded with a client. The details that should be included in the records are:

· Identity of the client

· Where a client is acting on behalf of another person :

· Identity of such another party AND

· The client’s authority to act on behalf of another person

· The manner in which the identities were established

· The nature of the business relationship or transaction

· Where a transaction has taken place :

· The amount involved AND

· The parties involved in the transaction

· All accounts that were involved in such a transaction or relationship

· The name of the person that verified the identities of the parties

· A copy of any document that was used to establish the identity of the parties

It is allowable to keep the above information in electronic form. Above mentioned information must be kept for a period of five years after the termination of a particular business relationship or for the same period after a single transaction. The keeping of records may be done by a third party on behalf of the accountable institution as long as the FIC is furnished with the details of the said third party. When any records mentioned above are presented in a matter before a court, the records shall be deemed admissible as evidence of any fact that would normally have been admissible had it been stated orally. A certified printout or extract would also be acceptable.

If any of the records are tampered with or not kept in the prescribed detail, the accountable institution is guilty of an offence.

Reporting duties
There are instances where an accountable institution must report certain particulars to the FIC. This will include the following instances:

· Cash transactions above a prescribed limit

This relates to where an amount in excess of a prescribed amount is either paid or received by an accountable institution to or from a client or a person acting on behalf of a client. The money must be in cash form and thus includes coin, paper and travellers cheques.
· Suspicious and unusual transactions

This provision includes any person that carries on a business, manages one, is employed by such a business or knows or suspects an unusual transaction. Unlawful or suspicious transactions would include:
· A business that has received or is about to receive proceeds derived from unlawful activities.

· Any transaction to which the business is a party that 

· facilitates the transfer of proceeds received as a result of unlawful activities

· has no apparent business or lawful purpose

· is conducted in order to avoid having to comply with the reporting duty as laid down by this Act

· may be relevant to the investigation of the evasion of any type of tax levied by SARS

· Using the business for any purpose relating to money laundering.

Any person to whom the above apply must inform the FIC within the prescribed period after such knowledge was acquired or such a suspicion arose. A person that is obligated to inform the FIC is not permitted to disclose the content or the existence of such a report to any person, including the person to whom the report pertains unless:

· It is within the scope of powers conferred to that person by means of legislation  

· The disclosure is for the purpose of complying with the Act 

· The purpose of the disclosure is for legal proceedings 

· The person has been granted permission through a court order

There is a special defence available to someone that has been charged with the failure of reporting a suspicious or unusual transaction. Any person that is involved in an accountable institution as an employee or similar position can raise the following as a defence:

· The fact that the matter was reported by him to the person that is responsible for ensuring that the accountable institution complies with the Act.

· That he had complied with the internal rules that regulate the reporting of information

· That he had reported the matter to his superior

The above defences are only available to employees, partners, directors and trustees of accountable institutions. The effect of the FICA is that a person of an accountable institution will be able to raise the same defence when charged with contravening the Prevention of Organised Crime Act whereas any persons in the same capacity in non-accountable institutions will not be able to raise the defence of internal reporting as far as a contravention of the Prevention of Organised Crime Act goes. It would be the safest to report any activity that imposes a reporting obligation directly to the FIC.

· Conveyance of cash to or from the RSA

If any person intends to convey an amount of cash in excess of the prescribed amount into or out of the RSA he must report all particulars relating to such an intention to a person identified by the Minister. Such an identified person shall then in turn send a copy of the report to the FIC

A person will only be guilty of an offence on relation to this provision if the person wilfully fails to report the conveyance. The person that has the duty of forwarding the report to the FIC will be committing an offence if he or she fails to do so. This may lead to a fine not exceeding R1 million or five years of imprisonment.

· Electronic transfers of money to or from the RSA

An accountable institution will have a reporting duty if it receives or sends money via electronic transfer across the borders of the RSA. It then has a duty to report the details of such a transfer within a prescribed period after the transfer of the money.

When a request is received from the FIC to furnish additional information, this information should be furnished without delay. When a transaction has been reported, the person responsible for the report is allowed to continue the transaction after such report has been made. Only when the FIC instructs the reporter not to proceed with the transaction should he terminate the transaction. Such an order may only be made by the FIC if it has reasonable grounds to suspect that such a transaction is unusual or suspicious. The maximum period for which the transaction may be suspended is five days unless the FIC is in possession of information that proves the transaction to be indeed unlawful. The purpose of the five days is to grant the FIC time to investigate the transaction and client and to establish whether there are grounds to cancel the transaction. The five days period does not include Saturdays, Sundays or public holidays.

The FIC supersedes any other confidentiality agreement imposed by any other institution or controlling body except that of professional privilege between an attorney and his client. This privilege relates to confidential conversations between:

· An attorney and his client that relates to legal advice or litigation that is pending or has commenced OR

· An attorney and a third party that relates to litigation that is pending or has commenced

A person or institution that has complied in good faith with the reporting requirements can not be the subject of criminal or civil action with relation to the specific case. A person’s that did report a matter to the FIC has the right to have his identity be kept secret. He will forfeit this right if he testifies in the proceedings, although he can not be compelled to testify. If a reporter does not testify, his report can be entered as evidence as long as his identity is kept secret as well as any additional information.

Internal rules
An accountable institution must formulate and implement internal rules concerning:

· the establishment and verification of the identity of its clients;

· the nature and the type of records which must be kept;

· the steps to be taken to determine when a transaction is reportable, to ensure the institution complies with its duties under FICA.

An accountable institution must make its internal rules available to each of its employees involved in transactions to which FICA applies and the internal rules must set out in detail the procedures to guide the compliance officer and employees in the discharge of their duties under FICA.  

An accountable institution must, on request, make a copy of its internal rules available to the FIC and to its supervisory body.
Training and compliance officer

An accountable institution must provide training to its employees to enable them to comply with the provisions of FICA and the internal rules applicable to them.

The accountable institution must appoint a compliance officer (section 43(b)) who must ensure compliance by the accountable institution with FICA and the compliance by its employees with the internal rules.

The compliance officer will have to:

· become familiar with the money laundering laws and the particular compliance risks that the business faces;

· ascertain the current level of compliance by the business and its employees with the duty to report suspicious and unusual transactions;

· draft a compliance risk management plan, policy documents, appropriate internal rules, forms and training material;

· train employees on the law and the relevant internal rules;

· implement the compliance risk management plan; and

· monitor compliance and report to management on compliance 

Offences and penalties

The following all constitute offences under the Act:
·  failure to identify clients;

· failure to keep records;

· destroying or tampering with records;

·  failure to give assistance to the FIC;

· failure to report suspicious or unusual transactions;

·  failure to formulate and implement internal rules;

· failure to provide training;

· failure to appoint a compliance officer.

Penalties

A person convicted of an offence under FICA is:

· liable to imprisonment for a period not exceeding 15 years, or

· to a fine not exceeding R10 000 000.

However, a person convicted of an offence relating to a failure to formulate and implement internal rules (section 42), to provide training or to appoint a compliance officer is liable to imprisonment for a period not exceeding 5 years or to a fine not exceeding R1 000 000.

Recent Developments

Administrative enforcement 

FICA currently provides for enforcement of its provisions through criminal sanctions.  Any contravention of or failure to comply with the provisions of FICA constitutes an offence which can be prosecuted in a criminal court of law and in respect of which a fine or a term of imprisonment can be imposed.  Enforcement through criminal sanctions require investigations by law enforcement authorities such as police investigators and prosecutions to a criminal standard.  This makes enforcement by means of a criminal model inappropriate for measures that are, in fact, regulatory in nature. 

Although criminal sanctions have an important role to play in the process, an administrative process will prevent creating additional pressure on the formal justice system, and provide a more flexible and efficient means to address contraventions of FICA. 

The Centre proposes the introduction of an administrative enforcement model in respect of failures to comply with FICA.  This requires amendments to FICA to provide the appropriate administrative framework within which administrative penalties under FICA can be applied in deserving matters.  The key features of this enforcement model are the following: 

· A clear expression of the mandate of supervisory bodies to supervise compliance with the obligations on accountable institutions under FICA, 
· A broad range of powers to assist the Centre and supervisory bodies to determine when compliance failures occur, 
· A broad range of administrative penalties which may be imposed in cases of non-compliance with FICA, and 
· A review procedure concerning the sanctions imposed by the Centre or another supervisory body. 

Objectives of supervisory bodies 
 As was pointed out above FICA does not expressly insert the responsibility to supervise compliance with the Act in the statutory objectives and functions of supervisory bodies.  This leads to variations in interpretations of FICA and creates uncertainty in some supervisory bodies as to their statutory function in relation to supervision of compliance with the Act. 

The Centre proposes that FICA be amended to make it clear that supervisory bodies must also supervise compliance with FICA by adding the responsibility to supervise compliance with FICA to the objectives and functions of all supervisory bodies.  This should remove all uncertainty as to the role of supervisory bodies in relation to their functions in terms of FICA and would oblige supervisory bodies to include supervision of compliance with FICA in their objectives and structuring of their functions.   This may also include discretion for supervisory bodies to recover the costs of their actions from accountable institutions. 
 The Centre also proposes that FICA be amended in order to provide particular powers to supervisory bodies to assist in the carrying out of their supervisory functions in relation to FICA.  One such power is the authorisation of inspections by supervisory bodies of the affairs of accountable institutions in relation to compliance with FICA. 

 Other powers of supervisory bodies may include the following: 

· Instituting proceedings against an accountable institution in the High Court compelling an accountable institution to comply with any provision of the Act or to cease contravening a provision of the Act, 

· Issuing a directive to an accountable institution to furnish it with certain information or documents, 

· Requesting an accountable institution to appear before it for questioning, 

· 
Applying to a court for an order restraining an accountable institution from continuing business pending an application to court, 

· Where a supervisory body grants any license, registration or approval to carry on a business, to impose as a condition to qualify for a license, registration or approval an obligation on the applicant to comply with the obligations imposed on that applicant by the Act, and 

· 
Where it is a requirement in terms of a law that a person who is to hold office in an accountable institution is a fit and proper person, to take into account whether that person has been involved in money laundering or terrorist related activities. 

Power of the Centre to conduct inspections 
 Not all accountable institutions and reporting institutions under FICA are subject to supervision by the supervisory bodies listed in Schedule 2 to the Act.  This problem will increase as the categories of accountable institutions under FICA are expanded over time.  In order to fill this supervisory gap in respect of institutions that are unregulated or are relatively loosely regulated, the Centre would be expected to fulfil the functions of a supervisory agency. 

With this in mind the Centre proposes that its objectives and functions be expanded to include the promotion and supervision of compliance with the obligations of FICA.  

 Enabling the Centre to take on a more supervisory role in relation to accountable institutions will in practice require close cooperation and coordination between the Centre and existing supervisory bodies to avoid duplication of efforts in relation to accountable institutions that are supervised by established supervisors.  The division of labour, resources etc. in this regard will have to be dealt with in terms of practical arrangements between the Centre and each of the supervisory bodies. 

 Such an expansion of the Centre’s objectives and functions will necessitate an enhancement of the Centre’s monitoring powers in relation to compliance with the provisions of FICA.  It is therefore proposed that the Centre be enabled to conduct inspections of the affairs of persons to whom the provisions of FICA apply, to determine whether they are complying with the Act. 
 An amendment to provide the Centre with the statutory power to conduct inspections implies that provision be made for the powers an inspector may exercise and the manner in which an inspection may be conducted.  An inspector cannot function effectively without a range of statutory powers at his or her disposal.  Some of the proposed powers of inspectors are the following: 

· directing a person to appear for questioning, 

· entering and searching a premises,  

· ordering the production of documents, and 

· using a computer system on a premises to access data. 

The Centre proposes that it should have the discretion to recover the costs associated with a particular inspection, in particular where a person who is not in the Centre’s service is appointed as an inspector on a remunerated basis.
Administrative action 
 If information gathered through an inspection, or another form of investigation, reveals a failure to comply with the provisions of FICA the Centre, or another supervisory body as the case may be, should be able to address such a failure by imposing an appropriate administrative penalty. 

 The Centre believes that the broadest range of administrative penalties possible should be at the disposal of the Centre or a supervisory body when deciding on the appropriate manner to address a particular failure to comply with FICA.  The Centre and supervisory bodies will be faced with compliance failures that vary in nature and the circumstances relating to each case will also vary.  It is therefore important that the Centre and supervisory bodies be able to select the most appropriate penalty with a measure of accuracy.  This implies that there should be a graduated series of penalties which will allow the Centre and supervisory bodies to respond effectively to all kinds of breaches of FICA from minor infractions to the most serious cases on non-compliance. 

The contraventions of FICA which the Centre and supervisory bodies would have to address would be regulatory in nature.  The most important objective for the Centre and supervisory bodies, and the administrative enforcement system as a whole, would be to ensure that a particular compliance failure does not recur in future.  The Centre believes that these concerns should also be reflected in the range of penalties which the Centre and supervisory bodies would be able to impose in cases of non-compliance with FICA.  The Centre is of the view that, while the inherent punitive nature of a penalty cannot be excluded, the penalties at the disposal of the Centre and supervisory bodies should include a focus on remedial action.  This will allow the Centre and supervisory bodies to decide on the appropriate balance between remedying a particular failure and the punitive effect of a penalty, based on the circumstances of a given case. 

Against this background the Centre proposes the following range of administrative penalties for failures to comply with FICA:   

· a caution not to repeat a particular conduct, 

· a reprimand, 

· 
a direction to take a particular action or cease a particular action or make arrangements with the supervisory body concerned, 

· a monetary penalty, 

· a direction to terminate the employment of a particular person, and 

· 
where a supervisory body grants any license, registration or approval to an accountable institution to carry on a business, to direct that supervisory body to suspend, impose a condition or withdraw the license, registration or approval for a particular period. 

The Centre or a supervisory body should also be able to direct, in certain circumstances, that a natural person pay a monetary penalty in his or her personal capacity.  This is intended to deal with circumstances where it is found that the individual was personally involved in a particular case of non-compliance. 

The Centre also proposes that it and the supervisory bodies be able to draw on some guidance on which to base its decision as to the appropriate penalty in a given case.  For this reason the Centre proposes that a number of factors be set out to consider before reaching a decision on a particular penalty.  Such a provision will ensure that there is uniformity in the sanctions imposed by the Centre and supervisory bodies.  The proposed factors are the following: 

· the nature, duration, seriousness and extent of the contravention, 

· the extent to which the contravention was deliberate or due to recklessness, 

· any loss or damage suffered as a result of the contravention, 

· the impact of the contravention on the accountable institution or person involved and the parties with whom the accountable institution or person does business, 

· whether the accountable institution has previously contravened a law or breached a condition of a licence to carry on business;  

· any remedial steps taken by the accountable institution or person to prevent a recurrence of the contravention, 

· any steps taken against the accountable institution by a supervisory body or voluntary association of which the accountable institution is a member, 

· any written representations made by the accountable institution or person, 

· whether the contravention revealed serious or systemic weaknesses of the management systems or internal controls relating to the accountable institution’s or person’s business, 

· the amount of profit accrued or loss avoided as a result of the contravention, 

· 
the impact of the contravention on the orderliness of financial markets and public confidence in those markets, 

· the degree of co-operation the accountable institution or person showed during the proceedings, and 

· any other factor, including mitigating factors, that the panel of adjudicators may consider relevant. 

Review 
An administrative enforcement framework should contain a process for the review of actions taken by the Centre and supervisory bodies.  The Centre therefore proposes that a review body be established and a procedure be developed for the functioning of such a body.  

The Centre proposes the establishment of a board of review to review the actions taken by the Centre and supervisory bodies.  The board of review may consist of three persons, appointed by the Minister of Finance, with the chairperson being a judge or retired judge.  The board of review can obtain the assistance of assessors with expert knowledge in particular matters.  However, an assessor would not have a part in the final decision of the board of review.
The chairperson of the board of review will determine the procedure to carry out a review.  When carrying out a review, the board of review may receive further evidence either orally or by deposition.

The board of review would, after carrying out a review be able to reach any of the following conclusions: 

· confirm, amend or set aside the decision in question, or 

· refer a matter back to the Centre or supervisory body to be reconsidered. 

Financial Advisory and Intermediary Services Act 

Purpose of the Act

To regulate the rendering of certain financial advisory and intermediary services to clients.

Important Terms

Advice

Any recommendation, guidance or proposal of a financial nature furnished, by any means or medium, to any client or group of clients - 

· in respect of the purchase of any financial product; or

· in respect of the investment in any financial product; or

· on the conclusion of any other transaction, including a loan or cession ,aimed at the incurring of any liability or the acquisition of any right or benefit in respect of any financial product; or

· on the variation of any term or condition applying to a financial product , on the replacement of any such product, or on the termination of any purchase of or investment in any such product, and irrespective of whether or not such advice

· is furnished in the course of or incidental to financial planning in connection with the affairs of the client; or

· results in any such purchase, investment, transaction, variation, replacement or termination, as the case may be, being effected;
Advice does not include – 
· factual advice given merely – 

· on the procedure for entering into a transaction in respect of any financial product;
· in relation to the description of a financial product ;
· in answer to routine administrative queries;
· in the form of objective information about a particular financial product; or 
· by the display or distribution of promotional material;
· an analysis or report on a financial product without any express or implied recommendation, guidance or proposal that any particular transaction in respect of the product is appropriate to the particular investment objectives, financial situation or particular needs of a client;

· advice given by – 

· the board of management, or any board member, of any pension fund organisation or friendly society referred to in the definition of "financial product"; or 
· the board of trustees of any medical scheme, or any board member, to the members of the medical scheme, on health care benefits enjoyed or to be enjoyed by such members; or
· any other advisory activity exempted from the provisions of this Act by the registrar, after consultation with the Advisory Committee, by notice in the Gazette;
Activities that fall outside the scope of FAIS:

· Acting as a trustee:

· 
Acting as a trustee of a family or other trust, as long as this is not a regular feature of the business, falls outside FAIS. Irrespective of whether it is a regular feature of the business or not, if the trustee has not been granted decision-making or discretionary powers, such activities do not fall within the ambit of FAIS. If he renders intermediary services in relation to financial products under his control as trustee, he will still have to be registered as an FSP
· Providing a consulting function in the restructuring of entities

· This normally entails practitioners advising clients on how to restructure a single or group of companies in order to streamline or expand the business or to obtain financing.  As a result of this advice the client might decide to issue further share capital or to redeem preference shares.

· Advice on business structures

· Advising on benefits and appropriateness of different types of entities, in order for the client to decide whether its business should be housed in a private or public company, close corporation , partnership, etc. falls outside FAIS

· Valuation of businesses

· Valuations of business do not fall within the ambit of FAIS and can be done for capital gains tax purposes, restructuring entities, mergers, take-overs, etc.
· Performing share transfer functions

· As long as the function is purely performing the duties of or similar to those provided by a company secretary it is excluded from FAIS.  

· If a practitioner assists in the buying and selling of shares between clients, such practitioner would be rendering an intermediary service.

· Utilising the maximum tax deduction for retirement funding

· Excess funds in current bank accounts

· Alerting clients to the fact that excess funds are available in their current bank accounts and advising the clients to invest excess funds falls outside FAIS.  

· However, if the practitioner gives advice of various options, even if no specific financial product is recommended, this action would fall within the scope of FAIS

· Life cover for key individuals

· Alerting clients to the fact that the organisation has not taken out life cover for key individuals is factual information.

· However, recommending a client to purchase an insurance product will within the scope of FAIS.

· Providing a safe custody facility

· Providing a safe custody facility for share certificates in non-negotiable form, and storing of other documents, such as statutory records, on behalf of clients, are not subject to FAIS.

Activities that fall inside the scope of FAIS:

· Handling of funds for a share transaction\

· Advice to invest excess funds in current bank accounts

· Selling of investment and other financial products

· Control and investment of funds on behalf of clients

· Assisting clients in diversifying or changing their investment portfolios

· The administration of a Pro-banker or Corporate Saver account on behalf of clients
Client
A specific person or group of persons, excluding the general public, who is or may become the subject to whom a financial service is rendered intentionally.

Compliance officer

Any authorised financial services provider with more than one key individual or one or more representatives must appoint one or more compliance officers to monitor compliance with FAIS and to take responsibility for liaison with the registrar.

Such person may be a director, member, auditor, trustee, principal officer, public officer or company secretary of any such provider, or any other person with suitable qualifications and experience determined by the registrar by notice in the Gazette, after consultation with the Advisory Committee.

A compliance officer must be approved by the registrar in accordance with the criteria and guidelines determined by the Advisory Committee.

A compliance officer or, in the absence of such officer, the authorised financial services provider concerned, must submit reports to the registrar in the manner and regarding the matters, as from time to time determined by the registrar by notice in the Gazette for different categories of compliance officers, after consultation with the Advisory Committee.

Financial products

· Securities and instruments, including – 

· shares in a company other than a "share block company" as defined in the Share Blocks Control Act, 
· debentures and securitised debt; 
· any money-market instrument;
· any warrant, certificate, and other instrument acknowledging, conferring or creating rights to subscribe to, acquire, dispose of, or convert securities and instruments 
· any "securities" as defined in section 1 of the Securities Services Act, 2002;

· A participatory interest in one or more collective investment schemes;
· A-term or a short-term insurance contract or policy, referred to in the Long-term Insurance Act, 1998 (Act No. 52 of 1998), and the Short-term Insurance Act, 1998 (Act No. 53 of 1998), respectively;
· A benefit provided by – 
· A pension fund organisation as defined in section 1(1) of the Pension Funds Act, 1956 (Act No. 24 of 1956), to the members of the organisation by virtue of membership; or 
· A friendly society referred to in the Friendly Societies Act, 1956 (Act No. 25 of 1956), to the members of the society by virtue of membership;
· A foreign currency denominated investment instrument, including a foreign currency deposit;
· A deposit as defined in section 1(1) of the Banks Act, 1990 (Act No. 94 of 1990);
· A health service benefit provided by a medical scheme as defined in section 1(1) of the Medical Schemes Act, 1998 (Act No. 131 of 1998);
· Any other product similar in nature to any financial product referred to in paragraphs (a) to (g), inclusive, declared by the registrar, after consultation with the Advisory Committee, by notice in the Gazette to be a financial product for the purposes of this Act;
· Any combined product containing one or more of the financial products referred to in paragraphs (a) to (h), inclusive;
· Any financial product issued by any foreign product supplier and marketed in the Republic and which in nature and character is essentially similar or corresponding to a financial product referred to in paragraphs (a) to (1), inclusive;
Intermediary service

Any act other than the furnishing of advice, performed by a person for or on behalf of a client or product supplier – 

· the result of which is that a client may enter into, offers to enter into or enters into any transaction in respect of a financial product with a product supplier; or 

· with a view to – 

· buying, selling or otherwise dealing in (whether on a discretionary or non-discretionary basis), managing, administering, keeping in safe custody, maintaining or servicing a financial product purchased by a client from a product supplier or in which the client has invested;

· collecting or accounting for premiums or other moneys payable by the client to a product supplier in respect of a financial product; or

· receiving, submitting or processing the claims of a client against a product supplier;

Intermediary service does not include – 

· the rendering by a bank or mutual bank where the bank or mutual bank acts merely as a conduit between a client and another product supplier;

· an intermediary service rendered by a product supplier – 

· who is authorised under a particular law to conduct business as a financial institution; and 

· where the rendering of such service is regulated by or under such law;

· any other service exempted from the provisions of this Act by the registrar, after consultation with the Advisory Committee, by notice in the Gazette. 

Overview of the Act

· Section 1:  Definitions
· Section 2 – 6:  Administration of the Act

· Section 7 – 12:  Authorisation of Financial Service Providers

· Section 13 – 14;  Representatives of authorized Financial Service Providers

· Section 15 – 16:  Codes of Conduct

· Section 17 – 19:  Duties of authorised Financial Service Providers

· Section 20 – 39:  Enforcement

· Section 40 – 46:  Rights, fees and penalties, limitation of liability, exemption, etc.

· Schedules containing Codes of Conduct, Rules and Qualifications of compliance officers

The Act makes provision for Financial Service Providers (FSPs) to be licensed and authorised through the Financial Services Board (FSB). The FSB provides clients with the right of recourse should the FSP not comply with the Act. 

The FSB regulates members of the industry in the way they provide advice, as well as related intermediary services such as processing insurance claims, in terms of certain financial products as defined by the Act. 

The Act allows for an FSP to employ a representative under contract, to render services or give advice relating to a financial product. Representatives are not required to be licensed individually, but because they are employed by a licensed FSP, they are required to comply with certain "fit and proper" requirements. 

FSPs are managed by key individuals who bring both technical competence in a particular financial product category, as well as managerial skills to their organisations. 

FSPs with multiple key individuals or representatives are required to appoint a compliance officer who has a set of responsibilities in terms of the Act to ensure that their organisations adhere to certain basic principles when rendering services in respect of financial products. These principles contain provisions relating to the following basic categories of information: 

· Adequate disclosure of relevant material information 

· Disclosure of actual and potential own interests 

· Adequate and appropriate record keeping 

· Avoidance of fraudulent and misleading advertising, canvassing and marketing 

· Proper safekeeping, separation and protection of funds and transaction documents 

· Suitable and adequate guarantees, professional indemnity or fidelity insurance cover. 

· Fit and proper requirements

Any service provider who does not comply with any aspect of the Act is open to prosecution, public declaration of their undesirable practices and administrative penalties
Fit and Proper Requirements

Honesty and Integrity
· General requirements of honesty and integrity.

· Should not within the preceding five years been found guilty of having acted fraudulently, dishonestly, unprofessionally, dishonourably or in breach of fiduciary duty.

· Not found guilty by any professional or financial services body in the Republic or elsewhere, for the last five years.

· Not denied membership of a professional or financial services body because of serious dishonesty, negligence, incompetence, mismanagement in the last five years.

Competence

· Experience requirements

· Academic qualifications

Prescribed by tables, according to subcategories of industries.  Different tables apply for Categories I, II and III.

Operational Ability

· Fixed business address
· Adequate access to communication facilities

· Adequate storage and filing systems for safe-keeping of records

· A bank account for the business and a separate bank account for client funds

Financial Soundness

· An FSP must not be an unrehabilitated insolvent or under liquidation or provisional liquidation.

· The FSPs tangible assets must exceed its liabilities

Application of FAIS

Compliance Officers and Compliance Arrangements 

The provider other than a sole proprietor without representatives must appoint (a) compliance officer(s) to monitor compliance with FAIS and to take responsibility for liaison with the registrar. 

The compliance officer may be a director, member, auditor, trustee, principal member or public officer in relation to the provider or any person suitably qualified and experienced as determined by the registrar by notice in the Gazette. 

In order to fulfil the responsibilities imposed by the Act the compliance officer will be required to: 

· sufficiently know and understand the provisions of FAIS; 

· ensure that systems of internal control are in place which adequately measure and manage the provider’s compliance with the provisions of FAIS; 

· monitor and report on compliance with FAIS to the provider and the registrar; 

· resolve compliance difficulties as they arise;  

· advise and train the provider and the representatives of the provider as to the provisions of FAIS and any developments in this regard and the internal controls implemented to ensure compliance with the FAIS provisions; and 

· comply with any additional duties and responsibilities imposed by the regulations of FAIS. 
Appointment of the auditor as compliance officer 

Where the auditor is considering the acceptance of an appointment as compliance officer of a provider which will result in the auditor being both the auditor and the compliance officer for that provider, the auditor should consider other statutory and professional responsibilities before accepting such an appointment. 

The auditor has a professional responsibility to be independent, in fact and appearance, from the provider for which the auditor is performing the audit.  

As with the provision of bookkeeping services, it may be appropriate to provide the services of the compliance officer, particularly for smaller providers who do not have the capacity to perform the functions of, or resources, to employ a compliance officer.  In such cases the auditor may accept appointment as compliance officer in addition to performing the audit and possibly other services provided that: 

· independence and objectivity are not impaired by any relationship or combination of relationships with the provider; 

· the auditor does not perform management functions or make management decisions; and 

· responsibility for compliance is accepted by management who must oversee and take responsibility for all compliance with laws and regulations. 

In such cases, it is suggested that the following principles be adhered to: 

· The compliance work is ideally to be performed by staff not also involved in the audit of the provider. 

· The auditor agrees separate terms of engagement where the appointment as compliance officer is accepted in addition to being the auditor of the provider.  A separate engagement letter is obtained and the auditor ensures that the provider is aware that the auditor’s role as compliance officer does not affect the auditor’s responsibilities in terms of conducting an audit, i.e. the auditor’s duties as compliance officer do not remove the need for the auditor to perform an audit nor reduce the audit fee. 

Guidance on the duties and responsibilities of compliance officers is issued by the Compliance Institute of South Africa (www.compliancesa.com). 

Maintenance of specified records 

A provider must maintain records of the following for a minimum period of five years: 

· known premature cancellations of transactions or financial products by clients; 

· complaints received and an indication of whether such complaints have been resolved; 

· the continued compliance with the requirements of section 8 (authorisation of providers); 

· cases of non-compliance with FAIS and reasons for non-compliance; and 

· the continued compliance by representatives with requirements referred to in section 13(1)(2). 

Accounting and audit requirements 

Maintenance of business accounting records 

In terms of section 19(1)(a) and (b) the provider is required to maintain accounting records and provide financial statements on an annual basis which must cover the business carried on by the provider as authorised under the provider’s licence. 

Full and proper accounting records 

For the purposes of FAIS full and proper accounting records are: 

· Accounting records as defined by the Companies Act for all providers registered as a company in terms of the Companies Act.  

· Accounting records as defined by the Close Corporations Act, 1984 (Act No. 69 of 1984) for all providers registered as close corporations in terms of the Close Corporations Act.  

· Accounting records for providers, not incorporated in terms of the Companies- or Close Corporations Acts, are to include at least the following in one of the official languages of South Africa: 

· records showing assets and liabilities; 

· records of all purchases on credit, and services received and rendered on credit, in sufficient detail to enable the nature of the services and the parties to the transactions to be identified; 

· records containing entries from day to day of all cash received and paid out, in sufficient detail to enable the nature of the transactions to be identified; and 

· vouchers supporting entries in the accounting records and the names of the parties to the transactions. 

These accounting records are to be prepared on a continual basis and updated monthly. 

Financial statements 

For the purposes of FAIS financial statements are regarded as meaning:  

· Annual financial statements as set out in the Companies Act for all providers registered as a company in terms of the Companies Act.  

· Annual financial statements as set out in the Close Corporations Act for all providers registered as a close corporation in terms of the Close Corporations Act. 

· Financial statements for all other providers are to include at least the following in one of the official languages of South Africa: 

· a balance sheet and notes thereon;  

· an income statement and notes thereon;  

· a statement of changes in equity and notes thereon; and 

· a cash flow statement.  

 Financial statements are to: 

· be prepared in a manner appropriate to the business of the provider in accordance with generally accepted accounting practice
, fairly present the financial position of the business at the last day of the financial year and the results of operations and cash flow information for the period then ended;  

· be prepared using the accrual basis of accounting which requires the effects of transactions and other events to be recognised when they occur and not as cash or its equivalents are received or paid and recorded in the financial year to which they relate; 

· be prepared on a going concern basis unless the provider intends to liquidate the entity, or cease trading, or has no realistic alternative but to do so; 

· refer to any material matter which has affected or is likely to affect the financial affairs of the provider;  

· be approved and signed by the provider; 

· be subject to an audit; and 

· be issued within six months of the financial year end of the provider. 

Financial year 

Where the financial year is not determined in terms of the Companies or Close Corporations Act (i.e. where the FSP is not a company or close corporation), the FSP is to fix a date on which, in each year, its financial year will end.  The year-end date may be changed, provided it is not changed more than once within any financial year.  The duration of any financial year is to be twelve months, except for the first financial year of the provider which may not be less than three months or more than 15 months from date of commencement of services in terms of a provider’s licence.  Where the year-end is changed, the financial year is not to be less than three months or more than 18 months.  

Money and assets held on behalf of clients (“trust accounts”) 

The provider must maintain full and proper accounting records on a continual basis, brought up to date monthly in respect of money and assets held on behalf of clients (hereafter referred to as “trust accounts”).  (Trust account/s in the context of FAIS refers to bank accounts opened in the name of the provider to hold money on behalf of clients.  Trust accounts do not form part of the assets of the provider and as such are not disclosed on the balance sheet of the provider).  These records are to be maintained separately and in addition to the provider’s business records and are to be subject to agreed-upon procedures to be performed by the auditor in order for the auditor to issue the report required in terms of section 19(3) to the registrar. 

The FSP maintains full and proper accounting records of trust accounts through compliance with the provisions of paragraph 10 of the General Code of Conduct for Authorised Financial Services Providers and Representatives, “Custody of financial products and funds” 

Where applicable, providers must also adhere to the provisions of other legislation governing assets held on behalf of clients.  These include for example the Pension Funds Act, the Long-term Insurance Act, and the Short-term Insurance Act.  Where securities are held for clients by the provider in the STRATE environment, the STRATE rules must be adhered to. 

Appointment and qualification of an approved auditor 

The provider must appoint an auditor to audit the financial statements
 (this is the case even where the entity does not require an audit in terms of its founding document) and to prepare a report regarding money and assets held on behalf of clients. 

Auditors of providers must be approved by the registrar to act as such.  Upon application to seek approval to act as an auditor of a provider the registrar will consider the following: 

· whether the auditor is registered with IRBA, as required; 

· the auditor’s reputation as a result of prior dealings with the registrar; 

· the auditor’s independence in relation to the provider; 

· whether the auditor’s audit approach is up to date with changes and developments in standards; 

· the auditor’s knowledge and competence to perform FAIS engagements; and 

· the auditor’s access to resources to keep up to date with FAIS developments. 

Conduct of the audit of providers 

When conducting an audit of financial statements, auditors have to comply with International Standards on Auditing (ISAs).  These standards require the auditor to: 

· plan and perform the audit, in accordance with statements of SAAS or ISA, to obtain reasonable assurance that the financial statements taken as a whole are free of material misstatement; 

· evaluate the overall presentation of the financial statements, in order to ascertain whether they have been prepared in accordance with the stated financial reporting framework and statutory requirements; and 

· issue an audit report containing a clear expression of opinion on the financial statements taken as a whole. 

Reporting to the registrar in terms of section 19(3)  

Section 19(3) requires the provider to submit to the registrar a report prepared by the auditor who also performed the audit of the financial statements.  The auditor’s report is based on the findings of the specimen agreed-upon procedures as contained in appendix B.  These procedures have been agreed with the FSB.  The auditor conducts this engagement in terms of the International Standard on Related Services (ISRS) on Engagements to Perform Agreed-upon Procedures Regarding Financial Information. 

General procedures which would ordinarily be performed as part of such engagements are listed below to provide additional guidance to the auditor: 

· Discuss the terms and scope of the engagement with the provider and the engagement team. 

· Prepare an engagement letter setting out the terms and scope of the engagement.  Refer to appendix E for an illustrative engagement letter. 

· Obtain explanations from management for any unusual fluctuations or inconsistencies in the level and nature of the trust accounts. 

· Obtain representations from management that trust accounts have been kept separate from those of the business throughout the year.  An illustrative management representation letter is included as appendix D. 

· Consider work performed by internal audit, where appropriate, by inspecting internal audit reports related to trust accounts. 

· Obtain the compliance officer’s reports to the registrar and consider the impact of any instances of non-compliance with the requirements of section 19(3) on the agreed-upon procedures to be performed. 

The report must be submitted at the same time as the audited financial statements within six months of the end of the financial year of the provider.  An illustrative report to the Registrar is included on page 2. 

The auditor informs the provider that issuing the report in terms of section 19(3) does not form part of the audit of the financial statements and that the auditor is engaged separately to perform the additional work necessary to enable the auditor to issue the report.  A separate engagement letter is obtained from the provider and additional fees will necessarily need to be negotiated for the performance of the additional procedures.  An illustrative engagement letter is set out on page 2.  

Reporting irregularities to the registrar in terms of section 19(4) 

In terms of section 19(4), the auditor must report to and inform the registrar in writing of any irregularity or suspected irregularity in the conduct of the affairs of the provider concerned, of which the auditor became aware in performing functions as auditor and which, in the opinion of the auditor is material. 

The auditor should also consider whether the irregularity is a reportable irregularity in terms of the APA. 

“As auditor” 

The auditor is to report irregularities identified while performing the functions as auditor of the FSP as soon as practicably possible after the facts have been confirmed.  For purposes of FAIS the “functions as auditor” include the performance of the audit of the provider, performance of the agreed-upon procedures and preparation of the section 19(3) report on client monies and the performance of duties as compliance officer of the provider in addition to being the auditor (where applicable). 

The registrar requires the auditor to report section 19(4) irregularities as and when they are identified in the auditor’s relationship with the provider.  

“Irregularity” 

The APA requires the irregularity to have caused or to be likely to cause material loss or to be the result of fraud or theft and to be incurred by persons responsible for management amongst others, before it will qualify as a reportable irregularity.  The provisions of FAIS do not provide such restrictions and are consequently much broader.  FAIS, by exclusion of any reference to financial loss, recognises that an irregularity may not always lead to financial loss to the provider or an outsider but may, amongst others, represent a serious regulatory breach of which the regulator must become aware.  Section 19(4) states “in the conduct or the affairs of” which is understood to mean “in the conduct of the affairs of the provider or the provider’s personal business affairs”.  FAIS is concerned with professional persons who render financial advice to the public and who are to be regulated strictly and exhaustively even as regards personal professional conduct.   

The definition of “irregularity” (New Webster’s Dictionary) includes; “not in accordance with rules, established principles, or customs”, and including more generally matters being “out of line”, “unsuitable” or “inappropriate”, as appears in other commonly used dictionaries. 

The intention of FAIS is that “irregularity” must be widely interpreted and will be constituted by conduct contravening or not complying with any provision of the FAIS Act, the General Code of Conduct or of any other subordinate measure promulgated under the Act, and would be wide enough to include conduct which is not legally permitted by other laws or the common law of the Republic.  “Irregularity” would also include matters pertaining to internal financial administration of the provider, where these appear abnormal in relation to generally accepted practice. 

Following from this, any reportable irregularity reported in terms of the Auditing Professions Act would constitute an irregularity in terms of section 19(4) of FAIS. 

The irregularity does not need to be a proven occurrence as indicated by “any irregularity or suspected irregularity”.  Where the auditor suspects an irregularity that would have been reported had sufficient proof been available to conclude that it was a reportable irregularity, the auditor will report that suspected irregularity and provide the registrar with the basis for the suspicion. 

It is advisable in circumstances of uncertainty to obtain legal advice. 

“Material” 

FAIS leaves the determination of whether an irregularity is material or not up to the auditor, i.e. “in the opinion of the auditor, is material.”  The underlying intention of section 19(4) is to direct the auditor’s attention to- 

· matters on which an auditor is particularly qualified to exercise judgment and in regard to which it can be accepted that the Registrar requires the auditor’s assistance, and which represent matters which cannot be tolerated in the conduct or in the affairs of an authorised financial services provider acting under the FAIS Act if all the objectives of that Act as a law are taken into consideration; and 

· matters which in particular constitute contraventions of provisions of the FAIS Act which directly threatens the continued maintenance of the provider’s licence, or constitute conduct contrary to the public interest in the proper exercise of the rights granted by a FAIS licence. 

The materiality factors that are to be taken into account for the purposes of the fair presentation of the financial statements may not be relevant when determining the materiality factors for the purpose of section 19(4).  Materiality, in the context of section 19(4), is unlikely to exceed materiality for financial statement purposes, and in most instances will be a lesser value. 

The following matters if identified by the auditor in the conduct of the audit of the financial statements may constitute irregularities, which are to be reported to the registrar in terms of section 19(4): 

· The audit client is a provider as defined in FAIS but is not licensed as required by section 7(1). 

· 
The provider has dealt in a financial product for own benefit, account or interest based on advance knowledge of pending transactions for its clients, or on any non-public information the disclosure of which would be expected to affect the prices of such product. 

· The provider allows s-rated
 persons to provide financial advice or intermediary services. 

· 
The provider appoints key individuals and representatives who do not meet the fit and proper requirements or who do not hold the necessary qualifications. 

Statement to registrar relating to termination of appointment 

As required by section 19(5) the auditor must submit to the registrar a statement of what the auditor believes to be the reason for the auditor’s termination.  In addition, if the auditor would, but for the termination of the auditor’s appointment, have reported an irregularity in terms of section 19(4), the auditor is required to submit such report to the registrar. 

Offences and penalties 

Any person who contravenes or fails to comply with a provision of section 18 (maintenance of records) and 19(2) (requirement for annual financial statements to be audited) or deliberately makes a misleading, false or deceptive statement or conceals any material fact is guilty of an offence in terms of FAIS and is on conviction liable to a fine not exceeding R1 000 000 or to imprisonment for a period not exceeding 10 years or both such a fine and such imprisonment. 

Exemptions 

In terms of exemption No. 1 of 2003, “Exemption of certain Authorised Financial Services Providers from Requirements pertaining to Audited Financial Statements and Financial Soundness”, certain providers are exempted from section 19(2)(a) and b(i) of FAIS.  Section 19(2)(a) obliges the provider to cause the financial statements, pertaining to the business of the provider, to be audited and reported on by an external auditor.  Section b(i) requires financial statements to be prepared in conformity with generally accepted accounting practice.  This exemption does not apply in those instances where the provider is obliged by any other law (for example, the Companies Act or the Close Corporations Act) to have financial statements audited and reported on by an external auditor or, otherwise prepared by an accounting officer. 

The effect of this exemption is such that a provider who would not comply with generally accepted accounting practice in preparing financial statements and would not cause such financial statements to be subject to an audit save for the provisions of FAIS, are not required to do so.  For providers to which the exemption applies financial statements still need to be prepared and submitted to the registrar. 

This exemption does not apply to section 19(3).  Providers must submit a report prepared by the auditor regarding money and assets held on behalf of clients. 

The abovementioned providers have also been exempted from paragraph 5(2) of the Fit and Proper Requirements, which stipulates that upon application for approval to act as a provider, an applicant’s assets must exceed the applicant’s liabilities.  A condition of the exemption is that when complying with section 19(2)(b)(iv) of FAIS (submission of financial statements within 6 months of financial year end), the provider must certify to the satisfaction of the registrar that the provider will at all times be able to meet any financial liability in respect of the provider’s business of rendering financial services. 

Agreed-upon procedures for reports to be issued in terms of section 19(3) 

The procedures listed below represent the procedures agreed with the FSB for engagements performed in terms of section 19(3) of FAIS. 

Section 19(3) refers to money and assets held on behalf of clients (referred to in this guidance note as “trust accounts”).  (Trust account/s in the context of FAIS refers to bank accounts opened in the name of the provider to hold money on behalf of clients.  Trust accounts do not form part of the assets of the FSP and as such are not disclosed on the balance sheet of the Provider). 

The engagement is performed in context of the requirements of paragraph 10 of the General Code of Conduct for Authorised Financial Services Providers and Representatives on custody of financial products and funds, namely “Custody of financial products and funds”  

Accounting records 

8. Enquire and observe whether the accounting systems of the provider are structured in such a manner that the accounting records for the trust accounts are maintained separately from the accounting records of the provider. 

Cash 

Obtain bank confirmation letters for all trust accounts, confirming whether: 

(a) the balance of the trust account agrees to the balance reflected in the Provider’s accounting records; 

(b) any encumbrances over the trust accounts agree with those disclosed by the FSP
. 

Obtain the year-end bank reconciliations for all trust accounts, and for each reconciliation: 

(c) Enquire about any old or unusual reconciling items and agree these items to supporting documentation or subsequent resolution of the reconciling item. 

(d) Cast the bank reconciliation. 

(e) Trace outstanding deposits to the next day’s bank statement (paragraph 10(1)(d)(i) of the General Code of Conduct for Authorised Financial Services Providers and Representatives requires all monies received to be deposited within one business day). 

(f) Agree payments which appear on the bank statement 1 week after year-end to the outstanding cheque listing.  Agree those payments which do not appear on the outstanding cheque listing to supporting documentation to confirm that they have been recorded in the correct period. 

(g) Agree cheques which appear on the outstanding cheques list to bank statements after year-end. 

Obtain a schedule of transfers between all bank accounts of the Provider for the period before and after the year-end. 

(h) Confirm whether transfers between accounts are accounted for in the same accounting period by inspecting transfers between accounts. 

(i) Confirm whether transfers between accounts are valid by inspecting documentation supporting the transfers.  Supporting documentation may include, for example, client mandates. 

(j) For two months, or such shorter period as agreed with the Registrar, during the financial year, agree deposits made into trust accounts to supporting documentation confirm whether the deposit constitutes a valid receipt from a client, and confirm whether the deposits are made within one business day. 

(k) For two months, or such shorter period as agreed with the Registrar during the financial year, agree payments made during the year from trust accounts to supporting documentation confirming whether the payment was made in terms of a valid client instruction/mandate. 

Agree each payment made from the trust account into the provider’s business bank account during the two months selected (or such shorter period as agreed with the Registrar), to supporting documentation, confirming whether transfers which represent fees were made in terms of the contract with the client. 

Enquire whether or not there are any restrictions on trust accounts and confirm whether these restrictions were not breached in performing procedures 5 to 7 above. 

Obtain a selection of 10% of client correspondence files. 

(l) Trace current year movements referred to in the file to the bank statements. 

Inspect the trust account bank statements, relating to the two months selected for procedures 5 to 7 above or such shorter period as agreed with the Registrar, for evidence of banking charges.  (Only fees relating to deposits and withdrawals of the client’s funds are for the client’s own account in terms of paragraph 10(1)(d)(iii) of the General Code of Conduct for Authorised Financial Services Providers and Representatives). 

(m) Confirm whether fees which are not for the FSP’s trust account  are charged to the business account of the FSP by agreeing the fees identified in the trust account as being for the FSP’s account to the FSP’s business account. 

Inspect the trust account bank statements, relating to the two months selected above or such shorter period as agreed with the Registrar) for interest accruing. 

(n) Confirm whether interest accruing is credited to the trust account and not the provider’s business (paragraph 10(1)(d)(iv) and paragraph 10(3) of the General Code of Conduct for Authorised Financial Services Providers and Representatives) by agreeing interest earned to the trust account accounting records. 

Agree receipts and payments on the Provider’s business bank account relating to the two months selected above or such shorter period as agreed with the Registrar with supporting documentation such as bank deposit books or slips or cheques confirming whether any trust monies have been erroneously dealt with as business monies. 

Non-monetary assets held on behalf of clients 

Obtain a schedule of non-monetary assets held at year-end on behalf of clients, held in the name of the FSP
. 

Illustrative agreed-upon procedures report to the registrar in terms of section 19(3) 

Factual Findings Report to the Registrar of Financial Services Providers in terms of section 19(3) of the Financial Advisory and Intermediary Services Act, 2002 (Act No. 37 of 2002) (“the Act”) by the independent auditor  

In accordance with section 19(3) of the Act, we have performed the procedures agreed with you and described in the guidance issued by the Financial Services Board with respect to the compliance by .......................... (Business name of the Provider) with section 19(3) of the Act.  Our engagement was undertaken in accordance with the International Standards on Related Services (ISRS) applicable to agreed-upon procedures engagements.  The responsibility for determining the adequacy or otherwise of the procedures agreed to be performed, is that of the Registrar.  Our procedures were performed solely to assist the Registrar in evaluating the compliance by the Provider with section 19(3) of the Act. 

Findings 

Based on our procedures as regards money and assets held by the Provider on behalf of clients (hereafter referred to as “trust accounts”), our findings are: 

9. With regard to procedure 1, we enquired whether the accounting system of the Provider are structured in such a manner that the accounting records of the trust accounts and the accounting records of the Provider are separately maintained.  We observed that the accounting system is structured in such a manner/ we observed that the accounting system is not structured in such a manner. 

With regard to procedure 2, the balance per the bank confirmation letters of R… agreed to the balance reflected in the Provider’s records/the following discrepancy between the bank confirmation letters and the Provider’s records was noted…...  The encumbrances disclosed in the bank confirmation letters agreed/did not agree with those disclosed by the Provider (note the discrepancies if any). 

With regard to procedure 3, we obtained explanations for old and unusual reconciling items, agreeing them to supporting documentation.  We tested the following reconciliations ….. and found the mathematical accuracy of the reconciliation to be correct.  We traced ….. outstanding deposits to the next day’s bank statement/we were unable to trace the following outstanding deposits to the next day’s bank statement ….. 

Payments appearing on the bank statements after year-end were traced to the bank statement after year-end.  … payments relating to the financial year did not appear on the outstanding cheque listing at year-end. 

Cheques on the outstanding cheque listing at year-end were traced to the bank statements after year-end/Of the … cheques on the outstanding cheque listing at year-end … cheques were not found in the bank statements after year-end. 

With regard to procedure 4, we obtained a schedule of transfers, for the period before and after year-end, between all bank accounts of the Provider and confirmed that the transfers were accounted for in the same accounting period/the following transfers were not accounted for in the same accounting period …. 

We confirmed that the transfers listed on the schedule were valid by inspecting documentation supporting the transfer/the following transfers were not supported by documentation. 

With regard to procedure 5, for two months, namely… and ….., deposits into trust accounts were agreed to supporting documentation/the following deposits were not supported by documentation … 

 We confirmed whether deposits were made within one business day/ the following deposits were not made within one business day…. 

With regard to procedure 6, for two months, namely….. and ….., payments from trust accounts were agreed to supporting documentation to confirm whether the payments were made in terms of a valid client instruction/mandate/ the following payments were not supported by a valid client instruction/mandate … 

We further agreed each payment made into the Provider’s business account from the trust account, during the two months selected, to supporting documentation and confirmed whether transfers that represent fees where made in terms of the contract with the client/ the following fees transferred into the Provider’s own bank account were not supported by a client contract… 

With regard to procedure 7, we confirmed that restrictions on trust accounts were not breached while performing agreed procedures 5 and 6 / the following breaches of restrictions on trust accounts were identified while performing agreed procedures 5 and 6 … 

With regard to procedure 8, …client files were selected .  Movements referred to in the files were traced to bank statements/the following movements were not able to be traced to bank statements …..:
With regard to procedure 9, the following fees for the Provider’s account were traced from the bank statements to the Provider’s business account …./the following fees for the Provider’s account were not found in the Provider’s business account … 

With regard to procedure 10, the following interest amounts were traced from the bank statements to the trust account in the Provider’s accounting records of trust accounts …/the following interest amounts were not found in the trust account in the Provider’s records of trust accounts ….. 

With regard to procedure 11, we selected payments and receipts from the Provider’s business bank accounts for two months within the financial year of the Provider and confirmed whether the payments and receipts were not trust monies erroneously dealt with as business monies / the following payments and receipts did constitute trust monies dealt with as business monies…. 

With regard to procedure 12, the schedule of non-monetary assets held on behalf of clients totaling R…. was obtained.  According to the schedule obtained the following non-monetary assets were held in the name of the Provider on behalf of clients………………… 

Because the above procedures do not constitute either an audit or a review made in accordance with International Standards on Auditing, we do not express any assurance on the trust accounts as at …….(date of the financial year-end). 

Had we performed additional procedures or had we performed an audit or review of the trust accounts in accordance with statements of International Standards on Auditing, other matters might have come to our attention that would have been reported to you. 

Our report is solely for the information of the registrar and is not to be used for any other purpose, nor is it to be distributed to any other party. 

Auditor Name 

Registered Auditor  

Address 

Date 

Illustrative management representation letter for an agreed-upon procedures engagement in terms of section 19(3) 

The following letter is for use as a guide and is not intended to be a standard letter.  This management representation letter will need to be varied according to individual requirements and circumstances. 

 (Entity Letterhead) 

 (To Auditor) (Date) 

This representation letter is provided in connection with your engagement to perform agreed-upon procedures on the monies and other assets held on behalf of the clients of…………., (name of provider) for the year ended ………….(date) for the purpose of reporting to the Registrar of Financial Services Providers in terms of section 19(3) of the Financial Advisory and Intermediary Services Act, 2002 (Act No. 37 of 2002) (“the Act”).   

We confirm, to the best of our knowledge and belief, the following representations: 

· There have been no irregularities involving management or employees who have a significant role in the accounting and internal control systems dealing with the monies and other assets held on behalf of our clients. 
· We have made available to you all clients’ files, books of account and supporting documentation and all minutes of meetings of shareholders and the board of directors (namely those held on ………………(date) and ………………(date), respectively). 
· All client monies received have been promptly banked in the separate bank accounts disclosed to you. 
· Money has only been transferred out of these accounts, to the firm’s business accounts, in terms of fees and disbursements due to the firm in terms of the contracts signed by our clients. 
· The firm has complied with all the requirements of the Act, as well as all regulations published by the Financial Services Board. 
· The information provided to you with respect to the monies and other assets held on behalf of our clients is free of material misstatements, including omissions.
· We have not lodged any liens or encumbrances over the monies and other assets held on behalf of our clients. 
· There are no formal or informal compensating balance arrangements with any of our cash and investment accounts containing monies and other assets held on behalf of our clients.
· We understand that your engagement was conducted in accordance with the International Standards on Auditing applicable to agreed-upon procedures engagements.  The responsibility for determining the adequacy or otherwise of the procedures agreed to be performed is that of the registrar. 
· We understand that we are responsible for the implementation and operation of internal controls that are designed to prevent and detect fraud and error.  There has been no fraud or possible irregularities involving management or employees who have a significant role in the system of internal control, dealing with the monies and other assets held on behalf of our clients. Based on our assessment, we believe the risk that the amounts recorded in terms of monies and other assets held on behalf of our clients are materially misstated as a result of fraud to be acceptably low. 
The contents of this letter were considered by the Board/members/management of ………….(name of provider) on [date] and the undersigned were authorised to sign this representation letter on behalf of the Board/members/management. 

Illustrative engagement letter for an agreed-upon procedures engagement required by section 19(3) 

The following letter is for use as a guide and is not intended to be a standard letter.  This illustrative engagement letter will need to be varied according to individual requirements and circumstances. 

Addressee [the directors, members, proprietor(s) or partners, as appropriate] 

Dear Sir(s) 

This letter is to confirm our understanding of the terms and objectives of our engagement and the nature and limitations of the services that we will provide.  Our engagement will be conducted in accordance with the International Standard on Related Services applicable to agreed-upon procedures engagements and we will indicate so in our report. 

We have agreed to perform the engagement required by section 19(3) of the Financial Advisory and Intermediary Services Act, 2002 (Act 37 of 2002) and report to the registrar of financial services providers the factual findings resulting from our work.  

The responsibility for determining the adequacy or otherwise of the procedures agreed to be performed by us is that of the registrar and the procedures that we will perform are solely to assist the registrar in determining whether the amounts recorded with respect to monies and other assets held on behalf of the clients of …………..(name of provider) are in accordance with section 19(3) of FAIS.  Our report is not to be used for any other purpose, or distributed to any party other than the registrar, and is solely for your information, and that of the registrar. 

The procedures that we will perform will not constitute an audit or a review made in accordance with International Standards on Auditing and, consequently, no assurance will be expressed. 

We wish to draw your attention to section 19(4) of FAIS, under which we are obliged to report any irregularity under that section directly to the registrar.  

Fees 

Our fees, which will be billed as work progresses, are based on the time required by the individuals assigned to the engagement plus out-of-pocket expenses.  Individual hourly rates vary according to the degree of responsibility involved and the experience and skill required. 

Limitation of Liability 

The maximum liability of ………..(name of the firm), its partners, directors, employees and agents for all claims arising out of the services provided in connection with this engagement/contract shall be limited to an amount equal to twice the total fees charged for all services provided in connection with this engagement/contract. This maximum liability shall be an aggregate liability for all claims from whatever source and howsoever arising, whether in contract, delict or otherwise. 

……………(name of the firm) will not be liable to ………(name of provider) or any cessionary or third party claiming through or on behalf of …………(name of provider) for any punitive damages whatsoever or for any consequential or other loss or damages beyond the maximum liability specified. This engagement/contract is governed by South African law and any claims will be subject to the exclusive jurisdiction of the Courts of South Africa. 

Any claims, howsoever arising, must be commenced formally by service of court summons or process initiating arbitration proceedings within two years after the party bringing the claim becomes aware (or ought reasonably to have become aware) of the facts which give rise to the claim and, in any event regardless of the knowledge of the Claimant, by no later than three years after the date of any alleged breach of contract, delictual act or other act or omission giving rise to a cause of action. This expressly overrides any statutory provision which would otherwise apply. 

…………..(name of the firm), its partners, directors, employees and agents shall not be liable for any loss, damages, costs or expenses directly or indirectly incurred as a result of information supplied by, or misrepresentations, fraudulent acts or wilful default on the part of ………..(name of provider), its directors, employees or agents. …………(name of provider) indemnifies ………..(name of the firm) and holds it harmless against all and any claims made against it by any party whatsoever in respect of any such loss, damages, costs or expenses and against the actual costs incurred by ………..(name of the firm) in defending such claims. 

Conclusion 

We look forward to full co-operation with your staff, and we trust that they will make available to us whatever records, documentation and other information requested in connection with our engagement. 

Please sign and return the attached copy of this letter to indicate that it is in accordance with your understanding of the terms of the engagement, including the specific procedures that we have agreed will be performed   

Duties of FSPs

Section 8 – Disclosure
· Display a certified copy of the license in a prominent place and durable manner within every business premises

· Ensure that a reference to the fact that such a license is held is contained in all business documentation, advertisements and other promotional material

· Ensure the license is available for inspection

Section 11 – Lapsing of License
The registrar must be advised of the lapsing of a license and the reasons.  A license lapses:

· where the licensee, being a natural person – 

· becomes permanently incapable of carrying on any business due to physical or mental disease or serious injury;
· is finally sequestrated; or 

· dies;

· where the licensee, being any other person, is finally liquidated or dissolved; 

· where the business of the licensee has become dormant; and
· in any other case, where the licensee voluntarily and finally surrenders the licence to the registrar.

Section 13 - Representatives
A person may not
· Carry on business by rendering financial services to clients for or on behalf of any person who is not authorised as a financial services provider or exempt from FAIS, or

· Act as a representative of an authorised financial services provider, unless there is a service contract with the FSP and FSP accepts responsibility for services rendered 
An FSP must:
· At all times be satisfied that the provider's representatives, and key individuals of such representatives, are competent to act; and
· Take reasonable steps to ensure that representatives comply with any applicable code of conduct as well as with other applicable laws on conduct of business.
The FSP must also maintain a register of representatives, and key individuals of such representatives, which must be regularly updated and be available to the registrar for reference or inspection purposes.  The register must contain every representative's or key individual's name and business address, and state whether the representative acts for the provider as employee or as mandatory; and specify the categories in which such representatives are competent to render financial services.

Section 14 – Debarment of representatives
An FSP provider must ensure that any representative who no longer complies with the requirements is prohibited from rendering any new financial service by withdrawing any authority to act on behalf of the provider, and that the representative's name, and the names of the key individuals of the representative, are removed from the register referred to above. The FSP must within a period of 30 days after the removal of the names of a representative and key individuals from the register inform the registrar in writing. 

Section 17 – Compliance Officer
Any FSP with more than one key individual or one or more representatives must appoint one or more compliance officers to monitor its compliance with FAIS and to take responsibility for liaison with the registrar.

The compliance officer may be a director, member, auditor, trustee, principal officer, public officer or company secretary of the FSP, or any other person with suitable qualifications and experience determined by the registrar.  The compliance officer must be approved by the registrar.

The compliance officer or, in the absence of such officer, the FSP concerned, must submit certain reports to the registrar 

Section 19 – Accounting and Audit
All FSPs must:
· maintain full and proper accounting records on a continual basis, brought up to date monthly; and 
· prepare annual financial statements setting out the financial position of the business as at the last day of the financial year, and the results of the operations and cash flow information for the period then ended.

These financial statements must be audited and reported on by an external auditor approved by the registrar.  The financial statements must

· be prepared in conformity with generally accepted accounting practice;
· fairly represent the state of affairs of the provider's business;
· refer to any material matter which has affected or is likely to affect the financial affairs of the provider; and 
· be submitted to the registrar not later than six months after the end of the FSP’s financial year.
The FSP must also maintain records in respect of money and assets held on behalf of clients, and must, in addition to and simultaneously with the financial statements submit to the registrar a report, by the auditor who performed the audit, which confirms, in the form and manner determined by the registrar by notice in the Gazette for different categories of financial services providers:
· The amount of money and assets at year end held by the provider on behalf of clients;
· That such money and assets were throughout the financial year kept separate from those of the business of the authorised financial services provider and, in the case of non-compliance, the extent thereof; and 
· Any other information required by the registrar. 

Despite anything to the contrary contained in any law, the auditor of an FSP provider must inform the registrar in writing of any irregularity or suspected irregularity in the conduct or the affairs of the authorised financial services provider concerned of which the auditor became aware in performing functions as auditor and which, in the opinion of the auditor, is material. 

If the appointment of an auditor of an authorised financial services provider is terminated the auditor must submit to the registrar a statement of what the auditor believes to be the reasons for that termination.  The registrar may by notice require an authorised financial services provider to terminate the appointment of an auditor of that provider, if the auditor no longer complies with the requirements considered when the auditor was approved by the registrar or otherwise fails to comply with any provision of this section in a material manner.

National Credit Act 

Purpose of the Act
The NCA aims to:

· Ensure credit providers lend in a responsible manner. 

· Prevent consumers committing themselves to more than they can repay. 

· Protect consumers’, regulate the granting of credit, and the prevention of over indebtedness and reckless credit. The NCA introduces such concepts as a National Credit Regulator, a National Consumer Tribunal, and a debt counselling service. 

· Educate and help consumers make informed choices.

Important Terms
Credit agreement

An agreement between a credit provider and a consumer in which: 

· The credit provider supplies goods or services or lends money to the consumer.

· The consumer pays for the goods or services or repays the money so borrowed in instalments over a period of time or 
· Where the consumer is to make a single payment, this payment is made on a future date agreed upon by the consumer and the credit provider and 
· The consumer has to pay interest, fees or charges on the outstanding balance of the money borrowed or the amount owing on the goods and services supplied by the credit provider. 

· The consumer and the credit provider enter into a pawn transaction, discount transaction instalment sale agreement, mortgage agreement or lease agreement. 
· The credit provider enters into a credit guarantee agreement with one person where this person promises to pay a debt incurred by another consumer upon receiving a demand from the credit provider. (Section 8) 

 The following agreements are not covered by the NCA: 

· Agreements where the credit provider and the consumer are related, for example where a husband lends money to his wife;
· Agreements where a member of a stokvel borrows money from the stokvel;
· Agreements where the director of a company lends money to the company; 
· 
Agreements where a government institution lends or borrows money from any source. For example if a bank borrows money from the South African Reserve Bank, this transaction is not covered by the Act. 

Credit provider

· The party who supplies goods or services under a discount transaction, incidental credit agreement or instalment agreement;

· The party who advances money or credit under a pawn transaction;

· The party who extends credit under a credit facility;

· The mortgagee under a mortgage agreement;

· The lender under a secured loan;

· The lessor under a lease;

· The party to whom an assurance or promise is made under a credit guarantee; 

· The party who advances money or credit to another under any other credit agreement; or

· Any other person who acquires the rights of a credit provider under a credit agreement after it has been entered into.
Developmental credit 
A special type of credit that is created and defined in the National Credit Act. In terms of The Act, there are three types of developmental credit:

· Loans for educational purposes, 
· Loans to build, expand or improve low-cost housing and 
· Loans to set up small- and medium-sized businesses.
Discount transaction
An agreement, irrespective of its form, in terms of which
· goods or services are to be provided to a consumer over a period of time; and

· more than one price is quoted for the goods or service, the lower price being applicable if the account is paid on or before a determined date, and a higher price or prices being applicable if the price is paid after that date, or is paid periodically during the period.
Educational loan

· a student loan;

· a school loan; or 
· another credit agreement entered into by a consumer for purposes related to the consumer’s adult education, training or skill’s development;

Emergency loan
A credit agreement entered into by a consumer to finance costs arising from or associated with:
· A death, illness or medical condition;
· Unexpected loss or interruption of income; or
· Catastrophic loss of or damage to home or property due to fire, theft, or natural disaster, 

affecting the consumer, a person who is dependent upon the consumer or a person for whom the consumer is financially responsible
Incidental credit agreement
When the original agreement for the sale of goods and services is entered into, between any supplier and consumer the intention is not to extend credit to the consumer. In other words it is not a credit agreement, but due to the consumer’s failure to pay for the goods or services on or before a determined date, a fee, charge or interest is added to the amount due. The agreement is now referred to as an incidental credit agreement. An example of incidental credit would be an overdue municipal account or an overdue doctor's account.
Instalment agreement
A sale of movable property in terms of which
· all or part of the price is deferred and is to be paid by periodic payments;

· possession and use of the property is transferred to the consumer;

· ownership of the property either-

· passes to the consumer only when the agreement is fully complied with; or

· passes to the consumer immediately subject to a right of the credit provider to re-possess the property if the consumer fails to satisfy all of the consumer’s financial obligations under the agreement; and
· interest, fees or other charges are payable to the credit provider in respect of the agreement, or the amount that has been deferred;

Intermediate agreement

· A credit agreement of between R15,001 and R250,000.

· Except a pawn transaction and a mortgage

Large credit agreement

· A credit agreement which is greater that R250,000, or

· A mortgage
Negative option marketing
Where the credit provider offers a consumer credit which he/she did not apply for. The consumer must physically refuse the offer failing which it will automatically become a credit agreement (see chapter four for more information). 
Public interest credit agreement

A credit agreement that has been declared a public interest credit agreement by the Minister in terms of section 11, and which is therefore exempt from the application of provisions of this Act concerning reckless credit.  The Minister may make such a declaration by notice in the Gazette in order to promote the availability of credit in all or part of the Republic in circumstances of natural disaster or similar emergent and grave public interest:
REPO Rate

The official interest rate at which banks borrow money from the South African Reserve Bank.

School loan
A credit agreement in terms of which-

· money is paid to a primary or secondary school on account of school fees or related costs for the benefit of the consumer’s child or other dependant; or

· a primary or secondary school defers payment of all or part of the school fees or related costs for the consumer’s child or other dependant.

Small agreement
· Any pawn transaction

· A credit agreement of up to R15 000, excluding a mortgage
Student loan
A credit agreement in terms of which-

· money is paid by the credit provider to an institution of tertiary education on account of education fees or related costs for the benefit of the consumer or a dependant of the consumer; or
· an institution of tertiary education defers payment of all or part of the consumer’s education fees or related costs.
Overview of the Act

	Chapter
	
	From section
	To section
	Applicable for Public interest credit agreement
	Applicable for Incidental credit agreements
	Applicable if consumer is a juristic person

	1A
	Interpretation
	1
	3
	Yes
	Yes
	Yes

	1B
	Application
	4
	7
	Yes
	Yes
	Yes

	1C
	Classification and categories of credit agreements
	8
	11
	Yes
	Yes
	Yes

	2A
	National Credit Regulator
	12
	25
	Yes
	Yes
	Yes

	2B
	National Consumer Tribunal
	26
	34
	Yes
	Yes
	Yes

	2C
	Administrative matters
	35
	36
	Yes
	Yes
	Yes

	2D
	National and provincial co-operation
	37
	38
	Yes
	Yes
	Yes

	3A
	Registration requirements, criteria and procedures
	39
	53
	Yes
	No
	Yes

	3B
	Compliance procedures and cancellation of registration
	54
	59
	Yes
	No
	Yes

	4A
	Consumer rights
	60
	66
	Yes
	Yes
	Yes

	4B
	Confidentiality, personal information and consumer credit records
	67
	73
	Yes
	No
	Yes

	4C
	Credit marketing practices


	74
	77
	Yes
	No
	No

	4D
	Over-indebtedness and reckless credit
	78
	88
	Yes, except §80 (Reckless credit)
	Yes, except §80 (Reckless credit)
	No

	5A
	Unlawful agreements and provisions
	89
	91
	Yes
	No
	Yes

	5B
	Disclosure, form and effect of credit agreements
	92
	99
	Yes
	No
	Yes

	5C
	Consumer’s liability, interest, charges and fees
	100
	106
	Yes
	Yes
	No

	5D
	Statements of account
	107
	115
	Yes
	Yes
	Yes

	5E
	Alteration of credit agreement
	116
	120
	Yes
	Yes
	Yes

	5F
	Rescission and termination of credit agreements
	121
	123
	Yes
	No
	Yes

	6A
	Collection and repayment practices
	124
	126
	Yes
	Yes
	Yes

	6B
	Surrender of goods
	127
	128
	Yes
	No
	Yes

	6C
	Debt enforcement by repossession or judgement
	129
	133
	Yes
	Yes
	Yes

	7A
	Alternative dispute resolution
	134
	135
	Yes
	Yes
	Yes

	7B
	Initiating complaints or applications
	136
	138
	Yes
	Yes
	Yes

	7C
	Informal resolution or investigation of complaints
	139
	141
	Yes
	Yes
	Yes

	7D
	Tribunal consideration of complaints, applications and referrals
	142
	148
	Yes
	Yes
	Yes

	7E
	Tribunal orders
	149
	152
	Yes
	Yes
	Yes

	8A
	Searches
	153
	155
	Yes
	Yes
	Yes

	8B
	Offences
	156
	162
	Yes
	Yes
	Yes

	8C
	Miscellaneous matters
	163
	170
	Yes
	Yes
	Yes

	9
	General provisions
	171
	173
	Yes
	Yes
	Yes


Consumer rights
The NCA introduces fundamental consumer rights. These include:

· The right to be given reasons for credit being refused or discontinued (reason(s) to be given in writing on request of the consumer). 

· The right to documentation that is required under the NCA in the official languages that will be prescribed by the Regulator. In this regard, credit providers must choose two official languages, which will then be assessed and approved by the National Credit Regulator. 

· The right to information in plain and understandable language. 

· The right to have access to and to challenge credit records and information held by credit bureaux, to have incorrect records corrected and to be given notification before negative information is reported to the credit bureau. 
The right to apply for credit 

The NCA provides that every person, whether an individual, a group of people or a company, has the right to apply for credit from any credit provider. This right, however, does not prevent the credit provider from refusing to grant the credit, provided the reason for refusing to grant the credit is based on business grounds that are in line with their normal credit risk evaluation processes. (Section 60) 

Applying for credit under the NCA

· Quotations must disclose the full costs of the credit applied for including all fees. 

· The quotation is binding on the credit provider for 5 days. The consumer may however take up the Quotation before the expiry of the 5 day period. The consumer needs to provide detailed information (e.g. statement of income and costs, household budget) to the credit provider for a credit assessment to be done. 

· All information relating to the agreement and the account must be reported to a credit bureau. Credit providers also need to keep records of all credit applications and credit agreements for a prescribed period. 

· Where a consumer is married in community of property, the consent of his spouse must be obtained before entering into loan agreements – previously this was only necessary for credit agreements. 

· Application requirements

· Credit providers must provide consumers with a Quotation and a pre-agreement statement, before entering into a credit agreement with a consumer. These documents contain the main features of the proposed agreement and a quotation of the costs.

· Credit assessment

· The consumer will be required to provide detailed information to the credit provider. This includes a detailed statement and proof of the consumer’s income and expenditure, a household budget and details of other credit commitments, in order to enable the credit provider to assess the consumer’s affordability and level of indebtedness.

· Consumer credit records

· The NCA requires the credit provider, upon entering or amending or terminating a credit agreement, to report the transaction to a credit bureau, or to the National Loans Register when it is operational.

· Records

· The NCA requires that credit providers keep records of all applications for credit, credit agreements and credit accounts for a prescribed time.
· Payment of accounts

· A consumer may pre-pay any amount owing at any time, and fully pay out the account at any time. In the case of agreements in excess of R250,000 this is subject to a termination charge of not more than three months’ interest, if the consumer has failed to give notice of its intention to settle the agreement.

· Spouse's written consent

· The NCA has amended the Matrimonial Property Act. The effect of this is that in the case of loan agreement the spouse of the consumer must consent to this in writing and this consent must be signed by two witnesses. Formally this applied to credit agreements such as instalment agreements and leases.

The right not to be discriminated against when applying for credit 

Consumers who are applying for credit are further protected against unfair discrimination by a credit provider. The Act forbids credit providers from discriminating against consumers on the basis of colour, race, age, political affiliation, sexual orientation, religious belief, or affiliation to any particular trade union. A consumer who is of the opinion that he/she has been discriminated against for these reasons may act against the credit provider through the Equality Court, or may complain to the National Credit Regulator which will refer the matter to the Equality Court. (Section 61) 

The right to be given reasons for credit being declined 

The NCA gives a consumer, whose credit application has been declined by a credit provider, the right to request written reasons explaining why his/her application for credit has been declined. If the decision to decline the consumer's request is based on an unfavourable report received from a credit bureau, the Act stipulates that the credit provider must supply the consumer in writing with the name, address and other contact details of the credit bureau from which the credit provider received the information. (Section 62) 

The right to be given documents in an official language that the consumer understands 

A consumer has the right to receive documents from a credit provider in an official language that he/she understands. Documents that a credit provider must give to a consumer include the credit agreement, quotations and statements. This requirement is, however, subject to reasonability and factors such as usage, practicality, expenses, region and the needs of the consumers served by the credit provider. The credit provider must make a proposal to the NCR on the languages in which it intends making its documents available and the NCR will approve these proposals.  (Section 63) 

The right to be given documents in plain and understandable language 

A consumer has the right to receive information and documents in plain language. This means that the contents, meaning and importance of the document must be easy to understand.  In this regard the NCR may issue guidelines to indicate what would be regarded as “plain language”.   (Section 64) 

The right to be given documents related to the credit transaction 

The NCA gives the consumer the right to receive documents relating to the credit agreement in a manner that the consumer chooses. A consumer may choose to receive documents either in person at the credit provider's place of business, or by fax, email, or by a printable web page. 

A consumer has the right to receive one replacement copy of documents from the credit provider, free of charge, but only if the consumer requests the replacement copy within a year of the delivery of the original documents. For any additional replacement documents, the consumer will be expected to pay the credit provider.  (Section 65) 

The right to confidential treatment 
The consumer's right to confidentiality is protected by the provision that any person or organisation that receives or compiles confidential information on a consumer must use the information for the sole purpose for which the consumer has given his/her consent, unless the usage or release of such information is a requirement in terms of the NCA. The NCA further stipulates that the person or organisation holding the consumer's confidential information may only release it as specifically instructed by the consumer or by a court of law.  (Section 68) 

The right to access and challenge information held by a credit bureau 

The NCA gives the consumer the right to: 

· Access information that a credit bureau has in relation to him/her. The information must be given to the consumer free of charge every twelve months or for a fee if the consumer requests the information more than once within twelve months. Such a fee may not exceed R20. 
· Challenge and request proof of the accuracy of information held by a credit bureau. Should a credit bureau fail to provide the consumer with proof of accuracy of information that the consumer disputes, it is compelled to remove the disputed information from its records, 
· 
Be advised by a credit provider before certain adverse information about that consumer is passed on to a credit bureau. The consumer is also entitled to receive a copy of that information on request. (Section 72)
The right to receive periodic statements 

The Act stipulates that a credit provider must provide a consumer with a statement once a month or once every two months if the agreement is an instalment sale agreement, lease or secured loan. A long interval may be allowed with the consent of the consumer. This interval may, however, not exceed 3 months. 

With regards to a mortgage agreement the consumer is entitled to receive a statement every six months.
Interest rate
The NCA specifies the maximum interest rate that can be charged. 

Credit Agreements
The NCA applies to all credit products where payment is deferred and where interest or fee is payable. These include overdrafts, credit cards, instalment agreements, leases, secured loans and credit guarantees.

The NCA applies to credit agreements entered into with all natural persons and trusts that have less than 3 trustees where neither of the trustees is a juristic person.

It applies to all juristic persons that have an annual turnover or asset value of less than R1m, unless that juristic person enters into a credit agreement in excess of R250,000. Juristic persons include entities such as close corporations, companies, partnerships and trusts with 3 or more trustees or with less than 2 trustees where one of more of the trustees is juristic person.

The NCA does not apply to credit agreements entered into with the State or to juristic persons that have an asset value or annual turnover in excess of R1m.
Pre-agreement statements and quotes 

The NCA requires that a consumer must be given a pre-agreement statement and a quotation before entering into a credit agreement with a credit provider. A pre-agreement statement is a document which details the terms and conditions of the credit agreement that the credit provider intends entering into with the consumer. In addition, the consumer must be given a quotation disclosing the costs of the credit required.  This quotation must include the principal debt, the interest rate, the total amount payable under the agreement, the instalments and all fees, charges and interest. The pre-agreement statement and the quotation can either be written in one document or in separate documents. The quotation that the consumer receives is valid for five business days. If the credit provider enters into the credit agreement with the consumer within these five days, he/she is obliged to do so at the same rate or costs as noted in the quotation. (Sections 92 and 93)

Unlawful Agreements 

The Act declares the following credit agreements as unlawful:

· Agreements where the consumer is a minor and was not assisted by a guardian at the time the agreement was signed by the consumer. If the consumer misleads the credit provider into believing that he/she is no longer a minor then the agreement will be enforceable. 

· Agreements entered into with a consumer who has been declared mentally unfit; 
· Agreements entered into with a consumer who is subject to an administration order where the administrator did not consent to the agreement being entered into; 
· Agreements which are a result of negative option marketing.
· Agreements where the credit provider is not registered with the NCR, despite being legally required to do so. A registered credit provider is required to display a registration certificate as well as a decal issued by the NCR. (Section 89)(Regulation 32) 
If a credit agreement is declared unlawful by a court, the credit provider cannot sue the consumer for any monies owing under that agreement. The Act provides that the credit provider must refund the consumer any monies paid, together with interest at the rate quoted in the agreement. Where it is found that the consumer will be unfairly enriched if all the monies paid to the credit provider are refunded to him/her, such monies will be forfeited by the credit provider to the State.                (Section 89) 

The Act does not allow certain provisions/clauses to be included in credit agreements. The prohibition of these terms and conditions serves to protect the consumer against certain practices by credit providers. Among the provisions/clauses that are prohibited are:

· Provisions/clauses which mislead the consumer or subject the consumer to potential fraud; 
· Provisions/clauses which determine that the consumer has waived certain of his/her rights that may apply to credit agreements. The rights that cannot be waived include a consumer's right to have their debt restructured, the right to have repossessed goods sold at a fair, market-related price, and the right to dispute any debits that pass through a consumer's account; 
· 
Provisions/clauses which require the consumer to acknowledge that he/she has received goods or any information from the credit provider, before the goods or information have actually been received by the consumer; 
· 
Provisions/clauses which require the consumer to agree to forfeit monies paid to the credit provider in the event of the consumer terminating the agreement; 
· 
Provisions/clauses which require the consumer to leave items such as identity document, bank cards or PIN numbers of bank cards with the credit provider; 
· 
Provisions/clauses that authorise the credit provider to set-off a consumer's debt against an asset or account of the consumer held by the credit provider, except where the consumer has given the credit provider specific instructions specifying which assets may be set-off against which credit agreement. 

The following common law rights or remedies that are available to the consumer may not be waived in a credit agreement
· Exceptio errore calculi refers to a defence based on an error in calculation 
· Exceptio non numerate pecuniae refers to a defence by a party who was sued on a promise to repay money that was never received. 
· Exceptio non causa debiti refers to a defence that the debt claimed has no basis or ground. 

The exceptions referred to above has the effect that the credit provider need not prove the substance of the relevant exceptions in detail when a credit agreement is being enforced.  (Section 90 & 121) (Regulation 32) 

A consumer cannot be sued or forced to comply with a provision in a credit agreement which is found to be unlawful. Unlawful provisions affect credit agreements in two ways: 

· An unlawful provision may cause the entire credit agreement to be unlawful and the consumer cannot be forced to pay the credit provider under that agreement, or 

· An unlawful provision can be amended by the court or deleted to ensure the agreement remains lawful in which case the consumer will still be bound by the credit agreement and the amended provision. (Section 90) 

Reckless credit agreements

The NCA requires a credit provider to ensure that a consumer can afford the credit he/she applies for before granting him/her the loan or selling the goods on credit. If the credit provider fails to ensure this then the agreement can be regarded as reckless. An agreement is reckless if: 

· The credit provider does not carry out a proper credit risk assessment to ensure that the consumer can afford the loan, 
· The credit provider proceeds to grant the consumer the loan despite the consumer not being able to afford the loan based on the assessment conducted. 
· The consumer does not understand his/her rights and obligations in an agreement as well as the costs involved in taking the loan.  (Section 80) 

Only a court can declare an agreement reckless on the request of either the Debt Counsellor or the consumer. The court can suspend an agreement that has been declared reckless. It can also change the terms and conditions of the agreement, i.e. how the monies must be repaid by the consumer to the credit provider. The credit provider cannot charge the consumer any interest or fees on an agreement that has been suspended.  (Section 84)(Regulation 23) 
Changes to credit agreements and increases/decreases of credit limits 

The NCA states that any change that is made to a credit agreement, which a consumer has already signed will have no effect, unless 

· the change reduces the consumer's debt under the agreement, or

· the consumer signs his/her initials in the margins next to the change made, or

· the change is recorded in writing and signed by both the consumer and the credit provider, or
· if the change is agreed upon orally it must be recorded and thereafter reduced to writing. 

 In terms of the NCA, a consumer is entitled to instruct a credit provider, in writing, to reduce his/her credit limit under a credit facility. The credit provider must confirm with the consumer that the limit was reduced in accordance with the consumer's request and must indicate the date when the reduced limit becomes effective. 

A consumer is allowed to request a credit provider to increase his/her credit limit under a credit facility either temporarily or permanently. A consumer has to agree, in writing, to an automatic limit increase to his/her credit facility, but even where the credit provider obtains such agreement from the consumer, the limit may only increase once a year. However, a consumer may at anytime request an increase of the credit limit. (Sections 116 -119)
Costs

Interest and initiation fees
The NCA regulates interest rates and initiation fees by specifying maximum rates and fees that credit providers may charge consumers for various credit agreements:

	Type of credit agreement
	Maximum interest rate
	Maximum initiation fee

	Mortgages / Bonds
	(REPO rate x 2.2) + 5%
	R1,000 + 10% of any amount greater than R10,000

(Maximum fee R5,000)

	Credit facilities (e.g. credit cards, store cards, etc.)
	(REPO rate x 2.2) + 10%
	R150 + 10% of any amount greater than R1,000

(Maximum fee R1,000)

	Unsecured credit facilities (e.g. personal loans)
	(REPO rate x 2.2) + 20%
	R150 + 10% of any amount greater than R1,000

(Maximum fee R1,000)

	Credit facilities (e.g. credit cards, store cards, etc.)
	(REPO rate x 2.2) + 5%
	R1,000 + 10% of any amount greater than R10,000

(Maximum fee R5,000)

	Incidental credit agreements (e.g. overdue bills from doctors, Eskom, etc)
	2% per month
	N/A

	Small & Medium Business Loans
	(REPO rate x 2.2) + 20%
	R250 + 10% of any amount greater than R1,000

(Maximum fee R2,500)

	Low income housing loans
	(REPO rate x 2.2) + 5%
	R500 + 10% of any amount greater than R10,000

(Maximum fee R5,000)

	Short term loans (i.e. loans of up to 6 months of no more than R8,000)
	5% per month
	R150 + 10% of any amount greater than R1,000

(Maximum fee R1,000)

	Any other type of loans not covered above
	(REPO rate x 2.2) + 10%
	R150 + 10% of any amount greater than R1,000

(Maximum fee R1,000)


Service Fees 

A service fee is a fee that a credit provider charges a consumer for servicing a credit agreement between them. The fee is for administering or maintaining the credit agreement. The credit provider can charge this fee on a monthly or annual basis. It can also be charged per transaction. The NCA regulates service fees in a number of ways including by specifying the maximum fees that credit providers are allowed to charge and how often the fees can be recovered. The current maximum service fee that a credit provider can charge a consumer is R50 a month. If the consumer pays an annual service fee, the maximum that the consumer can be charged is R600 per year. If the credit agreement is settled sooner than originally agreed by the consumer and within the year to which the annual service fee relates, the credit provider must refund the unused portion of the service fee to the consumer. (Section 101)(Regulation 44) 

Credit insurance 

The NCA also regulates credit insurance. This is insurance which can be required by a credit provider when a consumer takes up a specific product such as a home loan or credit card.  The insurance would then cover the debt due to the credit provider in certain cases such as the death of the consumer. 

The NCA stipulates that the insurance cover taken by the consumer may not exceed the outstanding obligation to the credit provider and the cover must reduce as the outstanding balance due the credit provider reduces. In the case of a home loan, the insurance may not exceed the value of the property. 

 In certain instances a consumer may be offered “optional” insurance which will be to the benefit of the consumer. For example in the case of vehicle financing, it might be in the consumer's best interest to ensure that the full market value of the vehicle is covered and not only the balance due to the credit provider, failing which in the case of the vehicle being written off, only the outstanding balance to the credit provider will be covered and the consumer will receive nothing for the value of the vehicle. 

The Act provides that the consumer may not be forced to take the insurance offered by the credit provider and can in fact select to replace the insurance offered by the credit provider with a policy of the consumer's choice. When the consumer chooses to use his / her own insurance, the credit provider can request that the premiums are paid by the credit provider to the insurance company and that the consumer is billed monthly. 

All insurance premiums payable to the credit provider must be by way of monthly premiums except in the case of a large agreement where an annual premium may be recovered. The annual premium has to be recovered at the beginning of the twelve month period that the agreement will be in place. In the event that the large agreement is settled early, the consumer must be refunded premiums equal to the number of the remaining months.  (Sections 101 & 106) 

Default administration charges

This is a charge that a credit provider may charge a consumer who is in arrears with repayments on his/her credit agreement. These charges relate to costs that the credit provider has incurred in attempting to advise the consumer that he/she is in arrears with his/her account. These costs are limited to a letter sent by the credit provider to the consumer, informing him/her that he/she is in default in terms of the agreement. These default administration charges do not include any telephone calls made to the consumer. The Act specifies that a credit provider may not charge a consumer more than the cost actually incurred by the credit provider. The Act specifies that the charge for the letter must be equal to the tariff allowed by the court, plus the actual costs incurred for sending the registered letter. 

Collection costs

Collection costs are costs that the credit provider incurs when attempting to collect an outstanding, overdue debt from the consumer. The Act specifies that a credit provider is not allowed to charge a consumer collection costs which are more than the court tariff allows.
Termination of Credit Agreements

The Act specifies that a consumer can at any time terminate a credit agreement by paying the settlement amount. A settlement amount is the amount that is arrived at by adding the following amounts:

· The outstanding principal debt as at the date of termination; 
· The outstanding interest on the principal debt as at the date of  termination; 
· Any outstanding fees and charges as at the date of termination; 
· An early termination charge in the case of large agreements as explained below. 

No penalty fee is payable for the early settlement of a small or intermediate agreement. If the consumer wants to terminate a large credit agreement i.e. a credit agreement which is greater than R250 000 (two hundred and fifty thousand rand) or a mortgage agreement, the settlement amount may include an early settlement charge which is not allowed to be more than three months interest, and less if the consumer provides notice of his / her intention to settle early. In the case of a notice given by the consumer it will reduce the three month interest early settlement charge by the notice period. 

The Act allows the credit provider to terminate a credit agreement early if the consumer is in default.    

Early payments and crediting of payments 

A consumer can pay an instalment owing under a credit agreement in advance. The credit provider may not refuse to accept an advance payment from a consumer or penalise the consumer for paying in advance. 

When a consumer makes payments, that are not yet due to the credit provider, the Act stipulates that the credit provider has to distribute the payments in the following sequence:

· Firstly, to pay the interest due in terms of the credit agreement; 
· Secondly, to pay any fees and charges that are due;  
· Thirdly, to reduce the principal debt. (Section 126) 

The consumer's right to settle the agreement early 

The NCA also gives the consumer the right to settle an agreement at any time before the date specified in the agreement. The consumer is not obligated to give the credit provider notice that he/she intends to settle the credit agreement early.  

In the case of a large agreement, when a consumer exercises this right, he/she will be charged an early settlement amount, as noted above. This right is also available to a guarantor. A guarantor is a person who agrees to pay a debt, which is due to a credit provider by another consumer should the consumer fail to pay the credit provider.  (Section 125) 
Lease or instalment sale agreements signed by a consumer at a place which is not the credit provider's registered business address 

If a consumer signs a lease or instalment sale agreement at a place which is not the credit provider's business address, the consumer can terminate the agreement within five business days of entering into the agreement. The consumer can terminate the agreement by returning the goods or paying for any services that the consumer has already received from the credit provider. The Act further requires that the credit provider refunds the consumer any money that the consumer has paid to the credit provider, except for the costs the credit provider may have to incur to fix any damages caused by the consumer as well as a reasonable rental that the consumer would have had to pay for the use of the goods.  (Section 121) 

Surrender or return of goods 

The Act specifies that a consumer can withdraw from an instalment sale, secured loan or lease agreement at any time by returning the goods to the credit provider. When the consumer returns the goods to the credit provider, the credit provider is expected to sell them and credit the consumer's account with the proceeds of the sale. If the proceeds from the sale are more than the consumer's debt, the credit provider must refund any surplus to the consumer. If the proceeds are less than the consumer's debt, the consumer is obliged to pay the outstanding amount the credit provider within 10 days. (Section 127)

Collection and debt enforcement 

When a consumer is unable to pay, the credit provider will take steps to collect monies that are due to him/her. This is called debt enforcement. The Act prohibits certain practices that credit providers may use to collect overdue monies from consumers. A credit provider is not allowed to retain the following documents for purposes of collection and debt enforcement: 

· An identity document 
· A debit or credit card 
· An ATM card 
· A PIN number. (Sections 90 & 133) 

When a consumer has defaulted, the credit provider must first notify the consumer in writing of the status of the account. The consumer is in default if his account is 20 business days in arrears. In the notice the credit provider must propose that the consumer refer the credit agreement to a debt counsellor or a consumer court or an Ombudsman with the authority to handle any possible disputes. The purpose of such a referral is to enable the consumer and the credit provider to resolve the matter or agree to a plan to bring the repayments up to date. A credit provider cannot take legal action against a consumer before first notifying the consumer of the default and to draw his/her attention to his/her rights in this regard. Should the consumer fail to approach the credit provider or an Ombudsman within 10 days to resolve the matter, the credit provider can take further steps to enforce the debt.  

A credit provider can approach the Magistrates' Court to enforce a credit agreement, which is in arrears when the following has happened:

· The consumer did not respond to the written notice from the credit provider to bring repayments under a credit agreement up to date,
· The consumer refused to agree to a proposal made by the credit provider in the written notice, suggesting ways in which to resolve any dispute or to bring repayments up to date or, 
· The consumer did not approach a debt counsellor within the allowed 10 business days. 

A consumer can terminate a credit agreement by returning the goods to the credit provider. The credit provider will have to sell the goods. The consumer will have to pay for any shortfall should the goods be sold at a price less than the outstanding balance. The Act specifies that the credit provider may approach the court to recover the shortfall if not paid within 10 business days. 

The court will only consider the credit provider's request for a judgment if the credit agreement is not subject to debt review. Where a consumer and a credit provider have agreed on a plan to bring repayments up to date on an agreement that is in arrears, and the consumer has adhered to this arrangement the credit provider cannot approach the court for a judgement on this agreement.
Credit Marketing Practices

Negative option marketing 

Negative option marketing occurs when a credit provider offers a consumer credit, for which the consumer did not apply, and the offer states that the agreement will automatically come into existence unless the consumer rejects the offer. The Act prohibits this type of marketing. Any credit agreement that a consumer enters into on this basis is unlawful and will be dealt with as discussed above. 

The Act further requires that at the time of signing a credit agreement the consumer must be given an opportunity to decide on the following: 

· to have the consumer's credit limit under a credit facility automatically increased every twelve months 
· to receive any marketing communication or to be included in any customer or marketing list of the credit provider that is to be sold or distributed. (Section 74) 

Prohibition of marketing and sales of credit at home and at work 

A credit provider may not harass a prospective consumer with the aim of entering into a credit agreement with the consumer. To ensure that consumers are not pestered into entering into credit agreements, the Act prohibits the marketing and sale of credit at a consumer's home or place of employment. There are, however, certain instances/exceptions, where credit can be legally marketed or sold at a consumer's home or work place:
· If the credit provider is invited by the consumer to market or sell the credit at the consumer's home, 
· If the credit provider visits the consumer to sell goods or services, and in the process incidentally offers to give or arrange credit to finance the goods or services that the credit provider is selling, 
· If the credit provider sells developmental credit he can do so at the consumer's home or place of work without having been invited there by the consumer. 

· If the prospective consumer is an employer,

· If the consumer has arranged with the credit provider to be visited at work for the purpose of marketing or selling credit, 
· If the credit provider arranges with the employer as well as a representative of a trade union and/or employee for the credit provider to market or sell credit at work. (Section 75)
Debt restructuring
Debt restructuring is a process where a Debt Counsellor reviews a consumer's credit agreement and reschedules the payment. 

The Debt Counsellor will first attempt to restructure a consumer's debt by making a proposal to all credit providers and by attempting to get all the parties involved to agree on the proposal. If an agreement is reached, the Debt Counsellor can request the Tribunal or a court to issue a consent. 

If an agreement is not reached, the Debt Counsellor may refer the matter to the Magistrate court. The Magistrate Court must conduct a hearing and then make an appropriate order. (Section 86)(Regulation 24) 

Once a consumer is placed under debt review, credit providers may not take any legal action against the consumer. Furthermore, a consumer whose debt is in the process of being restructured is not allowed to apply for or receive more credit. The only credit that a consumer under debt review can apply for is a consolidation loan. 

A consumer who fails to pay in terms of a restructuring agreement will immediately be removed from the debt review process and the credit providers may immediately take legal action against the consumer. 

A consumer who has settled all his/her debt in terms of a debt restructuring must receive a “Clearance Certificate” from the Debt Counsellor. This certificate will allow the consumer to have his/her credit record that is held by a credit bureau cleared. All the listings associated with the paid off debt must be cleared. Should a Debt Counsellor refuse to give the consumer the certificate he/she can approach the Tribunal to review the decision of the Debt Counsellor. (Section 71) (Regulation 27)

Audit and Accounting
In terms of Regulations 67 and 68 a credit provider must appoint an auditor or accounting officer to conduct an assurance engagement. This assurance engagement must be performed in accordance with guidelines issued by the National Credit Regulator. 

Purpose of the Assurance Engagement 

The purpose of the assurance engagement is to identify matters which constitute non-compliance with the Act and Regulations and which may have a material affect on the annual financial statements. These matters must be reported by the auditor to the Board of Directors and Management of the credit provider and to the NCR. 

Procedures to be performed 

The auditor is required to perform an audit of the annual financial statements in accordance with International Standards on Auditing. At the completion of the audit, an auditor must report on non-compliance with the Act and Regulations. Such report may be limited to non-compliance which may have a material affect on the annual financial statements. The NCR does not require any additional audit procedures or enquiries to be performed for the purpose of this report, other than those performed during the normal course of the audit. 

Format of the Assurance Engagement report 

The Assurance Engagement report should identify matters that constitute non-compliance with the Act and Regulations and which have a material affect on the annual financial statements. 

Effective dates and schedule for submission 

The report must be submitted by the credit provider to the National Credit Regulator within 6 months of the credit provider’s financial year-end. 

The reporting requirement in terms of Regulation 68 was effective from 1 June 2007. The first report based upon this assurance engagement must be issued in respect of financial years ending after 1 June 2007. The first report must cover the period from 1 June 2007 until the end of the financial year. Subsequent reports will be required annually and the reporting will be in respect of a full financial year. 

Example: The first report for an entity with its financial year end in August 2007, will cover the three months from 1 June 2007 to 31 August 2007. 

Illustrative Auditor’s Report 
The Board of directors 
And: The National Credit Regulator c/o The Registration Division 127 – 15th Road Randjespark Midrand 1685 
Dear Sirs 

Report of the independent auditors of _____________ to the board of directors and the national credit regulator (“the NCR”) in compliance with regulation 68 of the regulations to the National Credit Act, 2006, (“the Regulations”) 
Introduction 

We have completed our audit of the annual financial statements of _____________ (“the credit provider”) for the year ended _____________, on which we expressed an unmodified audit opinion on _____________. Our audit was performed in accordance with International Standards on Auditing. 

Our audit included a consideration of laws and regulations that may materially affect the annual financial statements of the credit provider, including non-compliance with provisions of the National Credit Act (the “Act”) and the Regulations. 

As required by Regulation 68 in Gazette No. 28864 of 31 May 2006 and Guideline 001/2007 issued by the National Credit Regulator in September 2007, we relied on evidence obtained during the course of our audit of the financial statements in order to report non-compliance with the Act and Regulations identified during the audit, where such non-compliance may materially affect the annual financial statements of the credit provider. 

Non-compliance with the Act or Regulations 

We report that no matters relating to non-compliance with the Act and/or the Regulations have come to our attention: 

[State matters, if applicable] _____________
Restriction on use and distribution 

Our report is solely for the purpose set forth in the first paragraph of this report and for the information of the credit provider and the NCR. Our report is not to be used for any other purpose or to be distributed to any other parties without our prior written permission, except where this report may be required for any regulatory purposes in terms of the National Credit Act and / or the Regulations. This report relates only to the matters specified in the preceding paragraph, and not to any other matters arising from our audit that might have been reported to those charged with governance at the credit provider. 

Yours faithfully 

Name of Auditor
Corporate Laws Amendment Act
Purpose of the Act
The Department of Trade and Industry has embarked on a process to completely overhaul and update the Companies Act, 1973, and other relevant Corporate legislation.  The process is being executed in two phases.  The promulgation of this Amendment Act was the first of the two phases, which only addressed a number of urgent matters
:
· The distinction between widely held companies and limited interest companies

· Limitation of the liability of office bearers

· Provision for electronic aids in the furnishing of information

· Financial assistance for the purchase of a company’s shares

· Eliminate formalities regarding the memorandum and articles

· Matters to be stated in a prospectus

· Requirements to dispose the undertaking of a company

· The appointment of auditors and audit committees

· Standards for financial statements

· Securities Regulation panel

· Financial Reporting Standards Council and Financial Reporting Investigations Panel
Important Terms
Council
The Financial Reporting Standards Council established by section 440P

Financial reporting standards

Statements of Generally Accepted Accounting Practice adopted by the Accounting Practices Board prior to the establishment of the Council, and thereafter issued in terms of section 440U(2).

Limited interest company

A company is a limited interest company if it is not a widely held company.
Panel

The Financial Reporting Investigations Panel established by section 440W.

Widely held company

A company is a widely held company if:

· Its articles provide for unrestricted transfer of its shares;

· It is permitted by its articles to offer shares to the public;

· It decides by special resolution to be a widely held company;

· Or it is a subsidiary of another widely held company.
Overview of the Act
Widely held companies and limited interest companies  

The Act introduces two new types of companies for purposes of financial reporting and corporate governance namely widely held and limited interest companies. However, the public and private company distinction still exists. These definitions are very important as they form the basis for determining which companies will be subject to the various reporting and governance requirements within the Act. 

A company is widely held if: 

· Its articles provide for an unrestricted transfer of its shares; 
· It is permitted by its articles to offer shares to the public; 
· It decides by special resolution to be a widely held company; or 
· It is a subsidiary of a widely held company. 

A company is limited interest if it is not widely held. 

Based on the above definitions, widely held companies will include mainly public companies and their subsidiaries. Private companies can also by special resolution choose to be widely held companies. All remaining private companies will most likely be limited interest companies. 
This can be summarised as follows:
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Financial Assistance (section 38) 

A company is no longer prohibited from providing financial assistance for the purchase or subscription of its own shares or that of its holding company if, the board of directors of the company is satisfied that, subsequent to the assistance, the consolidated assets of the company fairly valued will be more than its consolidated liabilities, and the company will be able to pay its debts as they become due in the ordinary course of business.  The terms upon which assistance is to be given must be sanctioned by a special resolution of the company’s members. 

This amendment will, inter alia, facilitate Black Economic Empowerment transactions. 

Disposal of undertaking or greater part of assets of the company 

Section 228 of the Act has been amended to require a decision to dispose of the whole or the greater part of the undertaking of the company or the assets of the company to be made by special resolution. Previously an ordinary resolution was required. 

Audit committees 

In every financial year in which a company is a widely held company, its board of directors must appoint an audit committee for the following financial year. 

An audit committee must have at least two members and consist only of non-executive directors of the company who must act independently. This non-executive director requirement poses some challenges in a group situation. The requirements are more stringent than those set out in King II and will require changes in the composition of many audit committees.   

King II considers an individual in the full-time employment of the holding company or its subsidiaries, other than the company concerned, as a non-executive director.  

The Act states that a non-executive director is not involved in the day to day management of the business and has not in the past three financial years been a full-time salaried employee of the company or its group.  

The audit committee must for the year it is appointed: 

· 
Nominate for appointment a registered auditor who is independent of the company, or agree to the nomination by the directors of the company; 
· Determine the fees to be paid to the auditor and the auditor’s terms of engagement; 
· Ensure that the appointment of the auditor complies with the Act and any other legislation relating to the appointment of auditors; 
· Determine the nature and extent of any non-audit services which the auditor may provide to the company; 
· Pre-approve any proposed contract with the auditor for the provision of non-audit services which the auditor may provide to the company
; 
· Insert in the financial statements a report describing its functions and that it is satisfied that the auditor was independent of the company; 


· Receive and deal appropriately with any complaints relating to the accounting practices and internal audit of the company. 
Auditors 

At this stage the audit requirement is still applicable for all companies.  However, it is anticipated that in the second phase of the corporate law reform process, the requirement for limited interest companies to be subjected to audit will be reconsidered.  
A firm may be appointed as auditor of a company. The appointment of a firm as auditor of a widely held company will not be valid unless the appointment specifies, in addition to the name of the firm, the name of the individual registered auditor who undertakes the audit. 

The same individual may not serve as the auditor or designated auditor of a widely held company for more than five consecutive financial years. This rotation requirement applies to audit partners only, not firms, and also just to widely held companies, not limited interest companies. 

An auditor appointed to a widely held company may not for the duration of the appointment perform for that company, services prohibited under the code of professional conduct, mentioned in the APA. The Independent Regulatory Board for Auditors (IRBA) must, in this code, provide guidance in order to assist the auditor in meeting the independence requirements of the code and exercising judgment in establishing whether it complies with the non-auditing services prohibition in the Bill. 

The designated auditor must meet with the audit committee of a widely held company not more than one month before the board of directors meets to approve the financial statements of the company for any financial year.  

The designated auditor must attend every annual general meeting of a widely held company where the financial statements are being considered to respond to questions relevant to the audit of the financial statements. The board of directors of the company, and not the auditor, is however still responsible for the financial statements of the company.  This requirement creates the need for further guidance for auditors to assist them in understanding their obligation under the Bill and also to ensure that they do not expose themselves to undue risks in this regard. 

Financial Reporting Standards Council (FRSC) 

The FRSC shall be responsible for establishing financial reporting standards for widely held companies and develop accounting standards for limited interest companies.  This Council will take over the function of the Accounting Practices Board, which is the non-statutory standard-setter that has been setting Statements of Generally Accepted Accounting Practice since 1975. 

Financial statements 

Widely held companies must comply with financial reporting standards. Such standards are Statements of Generally Accepted Accounting Practice (GAAP) adopted by the Accounting Practice Board prior to the establishment of the FRSC, and thereafter, standards issued by the FRSC.  Financial reporting standards must be in accordance with the International Financial Reporting Standards of the International Accounting Standards Board.  Provisions of the Act and Schedule 4 applicable to widely held companies must also be complied with. 

Limited interest companies must comply with accounting standards developed by the FRSC as well as provisions of the Act and applicable sections of Schedule 4. As accounting standards have not been developed yet, a limited interest company must prepare financial statements in accordance with a set of accounting practices adopted by that company, which must comply with the framework for the preparation and presentation of financial statements included in financial reporting standards. This provision is applicable to financial statements for financial years ending on or subsequent to 31 December 2005. Therefore, financial statements for periods ending before 31 December 2005 will have to comply with the previous Companies Act requirements, including paragraph 5 of Schedule 4 that requires a reconciliation (disclosure of the reason, nature and financial effect), in instances where the financial statements are not in compliance with Statements of Generally Accepted Accounting Practice. 

The requirement for financial statements to fairly present the financial position and result of operations of the company is still applicable to both widely held and limited interest companies.  
Small and Medium Entities

The Amendment Act introduces a new section 285A and subsection 2 states, that a limited interest company

· must comply with accounting standards developed for limited interest companies under section 440S(1)(b); 
· 
must comply with the provisions of this Act and Schedule 4 that are applicable to limited interest companies; 
· must prepare financial statements that fairly present the financial position and the results of operations of the company (and its subsidiaries, if applicable) in accordance with the above paragraphs. 

However, as accounting standards have not yet been developed for ‘limited interest companies’, section 56(3)(a) of the Amendment Act provides a transitional provisions apply which allows limited interest companies to prepare their financial statements in accordance with a set of accounting practices adopted by that company, which must comply with the framework for the preparation and presentation of financial statements included in financial reporting standards.
On 7 August 2007 the Accounting Practices Board (APB) approved the International Accounting Standards Board’s (IASB’s) exposure draft on IFRS for SMEs, without any change to the original text, as the South African Statement of Generally Accepted Accounting Practice for Small and Medium-sized Entities (Statement of GAAP for SMEs). 
Section 1 of the Statement of GAAP for SMEs states that the IFRS for SMEs is intended for use by small and medium-sized entities (SMEs).  SMEs are entities that: 

· Do not have public accountability; and 
· Publish general purpose financial statements for external users.  Examples of external users include owners who are not involved in managing the business, existing and potential creditors, and credit rating agencies.

An entity is deemed to have public accountability if: 

· It files, or it is in the process of filing, its financial statements with a securities commission or other regulatory organisation for the purpose of issuing any class of instruments in a public market; or 
· it holds assets in a fiduciary capacity for a broad group of outsiders, such as a bank, insurance entity, securities broker/dealer, pension fund, mutual fund or investment banking entity.” 

Accordingly, the APB has decided that the Statement of GAAP for SMEs may be applied as follows:
· For companies: 
· The Statement of GAAP for SMEs may be applied by ‘limited interest companies’, as defined in the Corporate Laws Amendment Act, 2006, if they do not have public accountability as defined in Section 1 of the Statement of GAAP for SMEs. 
· 
For entities other than companies where legal provisions or other regulations require compliance with a specific financial reporting framework (other than Statements of GAAP): 
· Such entities cannot apply the Statement of GAAP for SMEs even if they do not have public accountability as defined. 

· For entities other than companies whose financial reporting framework is not set out by legal provisions or other regulations: 
· If such entities do not have public accountability they should assess whether it is appropriate to apply the Statement of GAAP for SMEs. 

Limited interest companies may only apply the Statement of GAAP for SMEs to annual financial statements for financial years ending on or subsequent to 31 December 2005 that are issued on or after 1 October 2007. 

For entities other than companies whose financial reporting framework is not set out by legal provisions or other regulations, the Statement of GAAP for SMEs may be applied to annual financial statements that are issued on or after 1 October 2007. 

A ‘limited interest company’ could continue to apply its existing reporting framework (which could be either South African Statements of GAAP or IFRS). 

Schedule 4 

Limited interest companies must comply with the whole of this Schedule, whereas widely held companies must comply only with certain applicable sections. Paragraph 5 of Schedule 4 which allowed directors of a company to depart from any accounting concepts stated in Statements of GAAP if particulars of the departure, the effects and the reasons for it were given, has now been removed. 

Group financial statements for limited interest companies 

A limited interest company need not prepare consolidated financial statements, if the directors of the company are of the opinion that the required information about the state of affairs, business and profit or loss of the company and its subsidiaries would be presented more effectively and meaningfully in an alternative manner.  The alternative manners allowed in terms of the amendments are:   

· One set of consolidated annual financial statements dealing with the company and one group of subsidiaries and one or more sets dealing with other groups of subsidiaries; 
· Separate annual financial statements dealing with each of the subsidiaries; 
· Statements annexed to the company’s own annual financial statements dealing with subsidiaries and their effect on the financial statements dealing with subsidiaries and their effect on the financial statements of the company; or 
· Any combinations of the above. 

Group financial statements may be wholly or partly incorporated in the company’s own financial statements. 

False or misleading reports 

Any person who is party to the preparation, approval, publication or supply of any financial report of a company that is false or misleading in a material respect, shall be guilty of an offence.  This requirement now spreads the responsibility beyond the management and directors of the company to its financial, tax, legal and other advisers. 

Financial Reporting Investigations Panel  

The Bill makes provision for the establishment of the Financial Reporting Investigations Panel (FRIP) that will have to be constituted by the dti.  Any person who has reason to believe that a financial report of a widely held company failed to comply with a financial reporting standard may refer the matter to the executive officer of the FRIP for investigation. The matter will be assessed to determine if it warrants investigation and within seven days of a receipt of a recommendation, an investigation committee would be appointed and the company notified of the investigation. The FRIP will have much wider powers, including the power to subpoena, than that of the GAAP Monitoring Panel. 

Once the FRIP is established and fully operational, it is the intention of SAICA and the JSE to dissolve the GAAP Monitoring Panel, which was established as an interim monitoring function for listed companies. 

Prospectus 

Schedule 3 has been revised to be more specific in so far as the form and content of a prospectus is concerned.  This brings the statutory requirement in line with the JSE Listings Requirement.
Companies Bill 

Purpose of the Bill
· Simplification 
· 
The law should provide for a company structure that reflects the characteristics of close corporations, as one of the available options. 
· The law should establish a simple and easily maintained regime for not for profit companies. 
· Co-operatives and Partnerships should not be addressed in the reformed company law. 
· Flexibility 
· Company law should provide for “an appropriate diversity of corporate structures”. 
· The distinction between listed and unlisted companies should be retained. 
· Corporate efficiency 
· 
Company law should shift from a capital maintenance regime based on par value, to one based on solvency and liquidity. 
· There should be clarification of board structures and director responsibilities, duties and liabilities. 
· There should be a remedy to avoid locking in minority shareholders in inefficient companies. 
· The mergers and takeovers regime should be reformed so that the law facilitates the creation of business combinations. 
· The judicial management system for dealing with failing companies should be replaced by a more effective business rescue system. 
· Transparency 
· 
Company law should ensure the proper recognition of director accountability, and appropriate participation of other stakeholders. 
· Public announcements, information and prospectuses should be subject to similar standards for truth and accuracy. 
· 
The law should protect shareholder rights, advance shareholder activism, and provide enhanced protections for minority shareholders. 
· Minimum accounting standards should be required for annual reports. 
· Predictable Regulation 
· Company law sanctions should be de-criminalised where possible. 
· 
Company law should be enforced through appropriate bodies and mechanisms, either existing or newly introduced. 
The reform strategy set out in this discussion draft proposes the wholesale repeal and replacement of the Companies Act, 1973, with a new Companies Act. However, in accordance with the undertaking set out above from the policy document, the new Act retains many of the provisions of the current law, which, on analysis, proved to meet the goal of being “appropriate to the legal, economic and social context of South Africa as a constitutional democracy and open economy’. 

In addition, the strategy envisioned in this draft provides for the possible eventual repeal of the Close Corporations Act, following a 10-year experimental period, during which both laws would be concurrently in force. The dti believes that the regime in the new Companies Act for forming and maintaining small companies, which has drawn on the characteristics of the Close Corporations Act, is sufficiently streamlined and simplified as to render it unnecessary to retain that Act. However, it is recognised that time and experience with the alternative regimes will afford the best indication of which best meets the needs of the South African economy. Accordingly, the transition provisions, as set out in Schedule 6, require a review of the experience under the concurrent regime before a final decision may be taken on repealing or retaining the Close Corporations Act. 

During the consultation process, the dti was made aware of proposals within the Department of Justice to develop uniform insolvency legislation which, if brought to fruition, would overlap and may conflict with the regime set out in the current Companies Act for dealing with and winding up insolvent companies. In order to avoid any future conflict, the dti proposes a transitional arrangement that will retain the current regime, as set out in Chapter 14 of the Companies Act, 1973 without alteration, on an interim basis until such time as any new uniform insolvency law may be enacted and brought into operation. 

Important Terms
Alterable provision

A provision of this Act in which it is expressly contemplated that its effect on a particular company may be negated, restricted, limited, qualified, extended, or otherwise altered in substance or effect by that company’s Memorandum of Incorporation
Closely held company

A for profit company that is not a widely held company, as determined in accordance with section 8.
Commission
The Companies and Intellectual Property Commission, established by section 186.
Memorandum of Incorporation
The document, as amended from time to time

· by which
· a company has been incorporated in terms of this Act, as contemplated in section 13; or 
· a pre-existing company was structured and governed before the effective date; and 

· which sets out rights, duties and responsibilities of shareholders, directors and others within and in relation to the company, and other matters contemplated in section 14.
Not for profit company

A company incorporated for a public benefit purpose, as set out in its Memorandum of Incorporation, and the income and property of which are not distributable to its incorporators, members, directors, officers or persons related to any of them except as reasonable compensation for services rendered.

Public interest company

· a widely held company; or 

· a closely held company, or not for profit company, that, in either case, satisfies the criteria set out in section 9(1).
Related and inter-related persons 

· An individual is related to another individual if they:

· Are married, or live together in a relationship similar to marriage; or

· 
are separated by no more than three degrees of natural or adopted consanguinity or affinity, unless there is sufficient evidence to conclude that the two persons act independently of one another; 

· An individual is related to a juristic person if the individual directly or indirectly controls the juristic person. 

· A juristic person is related to another juristic person if

· either of them directly or indirectly controls the whole or part of the business of the other; 

· either is a subsidiary of the other; or  

· a person directly or indirectly controls the whole or part of the business of both of them.

Three or more persons are inter-related if the first and second such persons are related, the second and third such persons are related, and so forth in an unbroken series. 

Two or more persons are presumed to act in concert if 

· they are related or inter-related; or one of those persons is a juristic person, and the other is – 

· a director or trustee of the juristic person; or 

· a juristic person in which one or more of the first juristic person’s directors or trustees can exercise 35% or more of the voting rights; 
Solvency and liquidity test
For any purpose of this Act, a company satisfies the solvency and liquidity test at a particular time if, considering all reasonably foreseeable financial circumstances of the company at that time:
· the company’s total assets equal or exceed its total liabilities; and 
· 
it appears that the company will be able to pay its debts as they became due in the course of business for a period of
· 12 months after the date on which the test is considered; or 
· in the case of a distribution contemplated in section 48, 12 months following that distribution. 
The board or any other person applying the solvency and liquidity test to a company may consider 
· only financial information that satisfies financial reporting standards; and 
· 
any fair valuation of the company’s assets and liabilities, or other valuation that is reasonable in the circumstances.

Unless the Memorandum of Incorporation of the company provides otherwise, a person applying the test in respect of a distribution is not to regard as a liability any amount that would be required, if the company were to be liquidated at the time of the distribution, to satisfy the preferential rights upon liquidation of shareholders whose preferential rights are superior to those receiving the distribution.  
Widely held company

A for profit company is a widely held company if:

· The company’s MOI:

· Permits it to offer any of its shares to the public,

· Limits, negates or restricts the pre-emptive right of every shareholder to be offered shares, or

· Provides for the unrestricted transferability of any of its shares, or

· A majority of its shares are held by another widely held company, or collectively by two or more related or inter-related persons, any one of which is a widely held company.
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Institutional reform 
The discussion draft proposes the establishment of one new institution, and the transformation of three existing company law entities, which together will provide for a more predictable regulatory and enforcement system. 

Under the current Companies Act, regulatory responsibility is variously assigned to the Minister, the Registrar, the Securities Regulation Panel (SRP), and most recently, the Financial Reporting Standards Council (FRSC).  In practice, many of the functions of the Minister and the Registrar have long since been exercised by the Companies and Intellectual Property Registration Office (CIPRO), within the dti. 

Chapter 8 of this draft proposes the migration of CIPRO, as well as the enforcement functions currently within the dti ,into a newly established organ of state, with significantly expanded functions and powers, to be known as the Companies and Intellectual Property Commission. In particular, most of the administrative functions currently assigned to the Minister under the Companies Act, apart from the appointment of members of the institutions, and the making of regulations, are placed within the jurisdiction of the Commission, although the Minister would retain the ability to issue policy directives to the Commission, and to require the Commission to conduct an investigation in terms of the Act. 

The draft further proposes the transformation of the existing SRP into an independent organ of state, the Takeover Regulation Panel, with powers similar to those currently vested in the SRP, although its current authority to prescribe rules must now be exercised in consultation with the Minister, who alone would have final authority to make regulations under the proposed Act.  

The FRSC is re-established as an advisory committee to the Minister, with responsibilities to advise on regulations governing the form, content and maintenance of companies’ financial records and reports. 

Finally, the draft proposes one new body, a Companies Ombud, which will be an independent organ of state, with a dual mandate 

· First, to serve as a forum for voluntary alternative dispute resolution in any matter arising under the Act; and 
· Second, to carry out reviews of administrative decisions made by the Commission or the Takeover Regulation Panel, on an optional basis. Those decisions of the Ombud will be binding on the Commission or the Panel, but not on the other party, which has a constitutional right of access to a court for further review. 

As is the case under the current Companies Act, the High Court remains the primary forum for resolution of disputes, interpretation and enforcement of the proposed Company Act. 

Categories of companies 

The draft creates three categories of companies: 

· Not for profit companies, which are the successor to the current section 21 companies, and which are subject to: 
· a varied application of the Act, as set out in section 10; and 
· a special set of fundamental rules, set out in section 11. 
· 
For profit companies that are widely held, as determined in accordance with criteria set out in section 8
; and 
· All remaining for profit companies, which are known as “closely held companies”. 
The draft introduces public interest companies, which have greater responsibility to a wider public, and therefore are subject to more demanding disclosure and transparency provisions. The “public interest” criteria, which are set out in section 9, overlay the three categories of company outlined above, so that it is possible for a company in any of the three categories to be subject to the “public interest” regime, if that company meets the criteria by virtue of its size or the nature of its activities. 
In terms of section 9, a company is a public interest company if it is
· a widely held company, as determined in accordance with section 8(2)
; or 
· a closely held company, or a not for profit company, that  
· is predominately engaged in activities within one or more of the following categories:

· Takes deposits from the public or exercises a public trust; or

· Has a substantial or significant impact on the environment; or

· Contributes to public health; or

· Supplies or maintains essential goods, services or infrastructure; or 
· at the time a determination is made, satisfies any two of the following three criteria: 
· its average asset value, combined with the average asset value of any related or inter-related juristic person, over the preceding three years exceeds R25 million in the case of a for profit company or R10 million in the case of a not for profit company; 
· its average annual turnover, combined with the average annual turnover of any related or inter-related juristic person, over the preceding three years exceeds R50 million in the case of a for profit company or R20 million in the case of a not for profit company; or 
· its average number of employees, combined with the average number of employees of any related or inter-related juristic person, over the preceding three years exceeds 200 in the case of a for profit company or 50 in the case of a not for profit company.

In a further effort to create an appropriately flexible regime, a few provisions of the draft make exceptions for companies that operate under the exceptional circumstances that –  

· all of their shares are owned by related persons, which results in diminished need to protect minority shareholders; or 
· all of the shareholders are directors, which results in a diminished need to seek shareholder approval for certain board actions.  

Unlike the current Act, the draft does not require the registration of external companies operating within the Republic, but they will be required to have a registered office, and the provisions regulating the public offering of securities of those companies within the Republic will apply with respect to them. 

The transitional provisions set out in Schedule 6 provide for:
· The continuation of existing companies incorporated and registered in terms of the current Act, and provides for them to be governed henceforth in terms of the new proposed Act. Allowances are made for time for them to amend their Articles to conform to the requirements of the new Act; and 
· The conversion of existing or newly created close corporations into companies under the proposed new Act. 
The principles can be explained in the following diagram:
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	For Profit Company
	Not for profit company

	
	Widely Held Company
	Closely Held Company
	

	
	Public Interest
	Not Public Interest
	Public Interest
	Non Public Interest
	Public Interest

	Application of assets and income
	Unrestricted
	Unrestricted
	Unrestricted
	Advance stated objectives only
	Advance stated objects only

	Purpose of incorporation
	Financial gain for shareholders
	Financial gain for shareholders
	Financial gain for shareholders
	Public benefit
	Public benefit

	May offer shares to public
	Depends on MOI
	No
	No
	No
	No

	Shareholder has pre-emptive right i.t.o s36(1)
	Depends on MOI
	Yes
	Yes
	Yes
	Yes

	Restricted transfer of shares
	Depends on MOI
	No
	No
	No
	No

	May take deposits from public
	Yes
	No
	Yes
	No
	Yes

	Significant environmental impact
	Allowed
	No
	Allowed
	No
	Allowed

	Contribution to public health
	Allowed
	No
	Allowed
	No
	Allowed

	Supply essential goods, services or infrastructure
	Allowed
	No
	Allowed
	No
	Allowed

	Size restrictions
	Unrestricted
	Two of: 
(a) assets < R25m, 
(b) turnover < R50m, 
(c) employees < 200
	Unrestricted
	Two of: 
(a) assets < R25m, 
(b) turnover < R50m, 
(c) employees < 200
	Unrestricted

	Chapter 3 applicable
	Yes
	Yes
	Yes
	No
	No

	Procedures for election and removal of directors
	Prescribed by MOI or s88
	Prescribed by MOI or s88
	Prescribed by MOI or s88
	No requirement
	No requirement

	Chapter 5 applicable
	Yes
	Yes
	Yes
	Only ss 115, 116, 118 and 119
	Only ss 115, 116, 118 and 119

	Shareholders may approve business rescue plan
	Yes
	Yes
	Yes
	No
	No

	Shareholders have rights to demand fair value of shares
	Yes
	Yes
	Yes
	No
	No

	Schedule 3 applicable
	Yes
	Yes
	Yes
	No
	No

	Annual General Meeting
	1 per year
	Determined by MOI
	1 per year
	Determined by MOI
	1 per year

	Directors, members or incorporators may receive benefits other than remuneration or compensation
	Yes
	Yes
	Yes
	No
	No

	May merge with for profit company
	Yes
	Yes
	Yes
	No
	No

	May sell assets to for profit company
	Yes
	Yes
	Yes
	Limited by s11(4)(b)(ii)
	Limited by s11(4)(b)(ii)

	Distribution of assets on winding up
	Unrestricted
	Unrestricted
	Unrestricted
	Limited by s11(5)
	Limited by s11(5)

	Number of persons need to incorporate
	1
	1
	1
	3
	3

	Company name ends with
	Limited or Ltd
	CHC Limited or CHC Ltd
	CHC Limited or CHC Ltd
	NPC
	NPC

	Share options to directors
	Not allowed unless i.t.o. s 39(4)
	Unrestricted if all shareholders are directors, otherwise s38 applies
	Unrestricted if all shareholders are directors, otherwise s38 applies
	Not applicable
	Not applicable

	MOI must specifically authorise financial assistance for purchase of shares
	Not necessary
	Yes
	Yes
	Not applicable
	Not applicable

	Notice of shareholders' meetings if not determined by MOI
	15 days
	
	5 days if all shareholders are related, otherwise 10 days
	15 days
	15 days

	Minimum number of directors
	4
	1
	4
	3
	4

	Terms of directors' contracts, if not determined by MOI
	One third of board must leave every year
	Unlimited
	Unlimited
	Unlimited
	Unlimited

	Disqualified persons may act as directors
	No
	If that director or related parties holds all shares
	If that director or related parties holds all shares
	No
	No

	MOI must specifically authorise loans to directors
	Not necessary
	Yes, unless all shares held by related persons
	Yes, unless all shares held by related persons
	Not applicable
	Not applicable

	Register of directors, auditors and secretaries needed
	Yes
	Not if all shares held by related persons
	Yes
	Only if there are voting members
	Yes

	Accounting standards
	IFRS and GAAP for public interest companies
	IFRS and GAAP for non public interest companies
	IFRS and GAAP for public interest companies
	IFRS and GAAP for non public interest companies
	IFRS and GAAP for public interest companies

	Must prepare financial statements
	Only if all shares are not held by related persons
	Only if all shares are not held by related persons
	Only if all shares are not held by related persons
	Yes
	Yes

	Must have audit committee
	Yes
	No
	Yes
	No
	Yes

	Audit committee duties
	Prescribed by s100
	Not prescribed
	Prescribed by s100
	Not prescribed
	Prescribed by s100

	Must have an audit
	Yes
	No
	Yes
	No
	Yes

	Audit partner rotation
	Every 5 years, maximum
	Not prescribed
	Every 5 years, maximum
	Not prescribed
	Every 5 years, maximum

	Auditor allowed to perform secretarial and accounting work
	No
	Yes unless restricted by MOI
	No
	Yes unless restricted by MOI
	No

	Auditor must attend AGM and take questions
	Yes
	Only if required by notice of meeting
	Yes
	Only if required by notice of meeting
	Yes

	Secretary must be appointed
	Yes
	No
	No
	No
	No

	System needed to listen to whistle blowers
	Yes
	No
	Yes
	No
	Yes

	Company must have members
	Yes
	Yes
	Yes
	No
	No


Company formation, naming and dissolution 

The reform consultations recognised and articulated as a core essential principle that formation of a company is an action by persons in the exercise of their constitutional right to freedom of association combined their common law right to freedom of contract. That being the case, the draft reflects, in both its language and its substance, the principle that incorporation of a company is a right, rather than a privilege bestowed by the state. As such, the draft provides for incorporation as of right, places minimal requirements on the act of incorporation, allows for maximum flexibility in the design and structure of the company, and significantly restricts the ambit of regulatory oversight on matters relating to company formation and design. 

Under Chapter 2 of the draft, a company is incorporated by the adoption of a Memorandum of Incorporation, which is the sole governing document of the company. The Act imposes certain specific requirements on the content of a Memorandum of Incorporation, as necessary to protect the interests of shareholders in the company, and provides a number of default rules, which companies may accept or alter as they wish to meet their needs and serve their interests. In addition, the Act allows for companies to add to the required or default provision to address matters not addressed in the Act, but every provision of every Memorandum of Incorporation must be consistent with the Act, except to the extent that the Act expressly contemplates otherwise. In other words, a company cannot fundamentally “contract out” of the proposed Act. 

For companies wishing to, the Act will provide for the simplest possible form of incorporation by use of a standard form Memorandum of Incorporation, to be set out in Schedule 1 (but not included in this discussion draft), which will permit the incorporators to accept the required provisions, and the default provisions without alteration. 

This draft retains the broad outlines of the existing regime for company names, in particular continuing the practice of name reservation and registration, with some significant alterations. In particular, name reservation will be available to protect one or more names, but it will not be required. In addition, the draft proposes reforming the criteria for acceptable names in a manner that seeks to give maximum effect to the constitutional right to freedom of expression. Specifically, the draft will restrict a company name only as far as necessary to:
·  protect the public from misleading names which falsely imply an association that does not in fact exist; 
· 
protect the interests of the owners of names and other forms of intellectual property from other persons passing themselves off, or coat-tailing, on the first person’s reputation and standing; and 
· 
protect the society as a whole from names that would fall within the ambit of expression that does not enjoy constitutional protection because of its hateful or other negative nature. 

Beyond those purposes, there will be no further administrative discretion to reject names, as is found in the existing Act. 

Transitional provisions will allow for names registered or reserved under the current regime to continue to be so registered or reserved under the new Act. 

As noted above, the winding up of insolvent companies will remain as currently governed by Chapter 14 of the Companies Act, on an interim basis. Apart from that, Chapter 2 retains a number of the existing grounds for dissolving a company, adds additional grounds not found in the current law, and more narrowly restricts the grounds on which the Commission may seek to have a company dissolved. 

Company finance 

Chapter 3 addresses all matters of company finance, giving effect to the goals outlined above by creating a capital maintenance regime based on solvency and liquidity and abolishing the concept of par value shares and nominal value (although the transitional provisions continue any existing par value shares as such for so long as they are extant). 

In addition, the interests of minority shareholders continue to be protected by requiring shareholder approval for share and option issues to directors and other specified persons, or financial assistance for share purchase. 

Company governance 

Chapter 4 addresses all matters relating to company governance, introducing changes to enhance flexibility, while retaining much of the existing regime designed to promote transparency and accountability. 

In particular, the draft introduces flexibility in the manner and form of shareholder meetings, the exercise of proxy rights, and the standards for adoption of ordinary and special resolutions. 

The draft retains existing qualifications and disqualifications for directors, with some enhanced flexibility, particularly for very small companies where the sole shareholder may be the only director. 

A major innovation of the draft is the introduction of a regime allowing for a court, on application, to declare a director either delinquent (and thus prohibited from being a director) or under probation (and restricted to serving as a director within the conditions of that probation). The core of the regime is set out in Chapter 7, as one of the remedies available to shareholders and other stakeholders to hold directors accountable. 

Part B of Chapter 4 introduces new law in the form of a codified regime of directors’ duties, which includes both a fiduciary duty, and a duty of reasonable care, which operate in addition to existing common law duties. 

The provisions governing directors’ duties are supplemented by new provisions addressing conflict of interest, and directors’ liability, indemnities and insurance. 

The remaining parts of Chapter 4 largely retain existing law with respect to financial records and statements, auditors, audit committees and company secretaries. 

Takeovers and fundamental transactions 

Under Chapter 5, the transformed Takeover Regulation Panel (currently the SRP) retains its status as the regulator of affected transactions, and it is intended that the current Takeover Code will be re-enacted as a regulation, subject to any changes the Panel may advise. 

The chapter makes significant changes to the existing law governing the required notification of share purchases, and introduces a remedy for compulsory acquisition of minority shareholding in a takeover scenario, fulfilling one of the reform goals. 

The regime for approval of transactions that fundamentally alter a company - the disposal of substantially all of its assets or undertaking, a scheme of arrangement, or a merger or amalgamation - is also significantly reformed, and is supported by a remedy of appraisal rights for dissenting minority shareholders. 

In particular, such fundamental transactions will require court approval only if there was a significant minority (at least 15%) opposed to the transaction, or the court grants leave to a single shareholder on the grounds of procedural irregularity or a manifestly unfair result. 

Finally, as implied above, the draft introduces the concept of amalgamation of companies to provide flexibility and enhance efficiency in the economy. 

Business rescue 

In accordance with the reform objectives and specific goals, Chapter 6 proposes replacing the existing regime of judicial administration of failing companies with a modern business rescue regime, largely self-administered by the company, under independent supervision within constraints set out in the chapter, and subject to court intervention at any time on application by any of the stakeholders. 

In particular, the Chapter recognises the interests of shareholders, creditors and employees, and provides for their respective participation in the development and approval of a business rescue plan. 

Notably, the chapter protects the interests of workers by

· Recognising them as creditors of the company with a voting interest to the extent of any unpaid remuneration, 
· Requiring consultation with them in the development of the business rescue plan, 
· Permitting them an opportunity to address creditors before a vote on the plan, and 
· According them, as a group, the right to buy out any dissenting creditor who has voted against approving a rescue plan. 

Remedies 

As noted above, the High Court remains the principal forum for remedies in terms of the proposed Act. Chapter 7 establishes certain new general principles, including an extended right of standing to commence an action on behalf of an aggrieved person, and a regime to protect “whistle blowers” who disclose irregularities or contraventions of the Act. 

As well as retaining certain existing remedies, the Chapter introduces:
· A new general right to seek a declaratory order as to a shareholder’s rights, and seek an appropriate remedy. 
· A right to apply to have a director declared delinquent or under probation, as noted above. 
· A right for dissenting shareholders in a fundamental transaction to have their shares appraised and purchased. 
· A codification and streamlining of the right to commence or pursue legal action in the name of the company, which replaces any common law derivative action.  

Enforcement 

In accordance with the objectives and goals, the proposed Act de-criminalises company law. There are very few remaining offences, those arising out of refusal to respond to a summons, give evidence, perjury, and similar matters relating to the administration of justice in terms of the Act. Any such offences must be referred by the Commission to the National Public Prosecutor for trial in the Magistrate’s Court. 

Generally, the Act uses a system of administrative enforcement in place of criminal sanctions to ensure compliance with the Act. The Commission, or the Takeover Panel, may receive complaints from any stakeholder, or may initiate a complaint itself. Following an investigation into a complaint, the Commission or Panel may

· End the matter; 
· Urge the parties to attempt voluntary alternative resolution of their dispute; 
· Advise the complainant of any right they may have to seek a remedy in court; 
· Commence proceeding in a court on behalf of a complainant, if the complainant so requests; 
· Refer the matter to another regulator, if there is a possibility that the matter falls with their jurisdiction; or 
· Issue a compliance notice – but only in respect of a matter for which the Act does not provide a remedy in court. 

A compliance order may be issued against a company, or against an individual if the contravention of the Act was by that individual, or if the Act holds them equally liable with a company for the contravention. 

A person who has been issued a compliance notice may of course challenge it in court, but failing that, is obliged to satisfy the conditions of the notice. If they fail to do so, the Commission may either apply to the court for an administrative fine, or refer the failure to the National Prosecuting Authority as an offence. In the case of a recidivist company that has failed to comply, been fined, and continues to contravene the Act, the Commission may apply to the Court for an order dissolving the company. 

Finally, to improve corporate accountability, the draft proposes that it will be an offence, punishable by a fine or up to 10 years imprisonment, for a director to sign or agree to a false or misleading financial statement or prospectus, or to be reckless in the conduct of a company’s business.

Recent Developments
Following the comments made to the published Draft Companies Bill, substantial amendments are likely to be effected to the categories of companies as proposed in the draft of the Bill discussed above.   There will also be significant exceptions for companies that operate under circumstances that:
· All of their shares are owned by related persons, which results in diminished need to protect minority shareholders, or

· All of the shareholders are directors, which results in a diminished need to seek shareholder approval for certain board actions.

As the Bill stood, and as it was discussed in this section, there were about 15 combinations and permutations of company form/size/distribution of ownership and control.  There were 9 instruments of accountability and transparency.  There are four categories of persons at risk when dealing with a company and a dozen regulatory bodies, each with their own institutional interests and imperatives, and each insisting that the Bill must address all of their needs.

In light of the above and as a result of substantial comments on the area of accountability and transparency, the dti proposed five principles that might underlie a rational re-think of this subject:

· Any “accountability and transparency” obligations are justifiable to the extent that a class of people is at risk from a company, and cannot reasonably mitigate that risk by private contractual arrangements between themselves and the company.

· A company is always free to impose more onerous “accountability and transparency” standards through its MOI.

· The regime of accountability and transparency requirements should carefully balance cost, efficiency and efficacy, and must accept that no reasonable regime can absolutely remove all risks to all persons.  The farther one pushes towards the extreme goal of “perfect protection”, the more complex, costly and ineffective the scheme will become.

· The regime of accountability and transparency requirements should be as simple as possible, avoiding overly complex structures of classifications and exemptions.  At the core of the regime should be a common set of minimum requirements, equally applicable to all companies.  To achieve this goal, some compromise of the first principle above might be required, by imposing low cost obligations on some companies, even where is little or no real risk.

· The Companies Act cannot meet all policy objectives of all regulators.  It can and should provide a common default set of requirements.  Regulators who require more must address their needs through their own legislation or regulations.

On this basis, the dti now recommends the following requirements:

	Nature of Company
	Annual General Meeting
	Annual Financial Statements
	Audit
	Auditor Rotation
	Audit Committee
	Secretary

	Private, sole shareholder and director
	No
	No
	Voluntary
	Voluntary
	Voluntary
	Voluntary

	Private, all shareholders are directors
	No
	No
	Voluntary
	Voluntary
	Voluntary
	Voluntary

	Private, other
	Yes
	Yes, independently reviewed
	Voluntary
	Voluntary
	Voluntary
	Voluntary

	Personal Liability Companies (Professional)
	Voluntary
	No
	Voluntary
	Voluntary
	Voluntary
	Voluntary

	Non Profit Company
	No/Yes
	Yes, independently reviewed
	Voluntary
	Voluntary
	Voluntary
	Voluntary

	Public companies
	Yes
	Yes
	Yes
	Yes
	Yes
	Yes

	State owned companies
	Yes
	Yes
	Yes, subject to Public Audit Act
	Yes, subject to Public Audit Act
	Yes
	Yes


� Broad-based ownership schemes as defined in the Codes are not expected to be relevant to the CA sector due to the ownership and management constraints brought about by the regulation of the auditing profession.  However, it might be applicable to audit firms who have affiliated entities who do have such schemes.


� This section is not yet operational and the threshold for reporting has not yet been established.


� This section is not yet operational


� This section is not yet operational


� Adapted from the FSB guide “Financial Advisory and Intermediary Services Act, 2002.  Guidance Note for Accountants and Auditors”


� Exemptions have been provided for certain FSPs.  See page � PAGEREF _Ref194146636 \h ��2�.


� Exemptions have been provided for certain FSPs.  See page � PAGEREF _Ref194146636 \h ��2�.


� The S Reference system is a system of self-regulation within the long-term insurance industry, whereby the public at large, and the industry, are protected from persons who are not fit and proper to be engaged in the business of marketing the products of the industry, or in directly controlling or training those who are so engaged.  An S reference can be imposed upon an intermediary for up to five years (or shorter as determined by the S Reference Panel). After the expiry of the five year (or shorter) period, the S reference will lapse.  A list of s-rated person can be obtained from the Life Officers Association of South Africa website, www.loa.co.za.


� This is intended to be a high level observation regarding the accounting systems of the FSP.


� This procedure has been included because the Registrar requires information regarding non-monetary assets held on behalf of clients by Providers in the Provider’s name.  No additional procedures regarding this information has been requested.


� Phase II will culminate in the promulgation of a new Act, which is discussed from page � PAGEREF _Ref194213790 \h ��2�.


� This could be done by delegating this power to the chairman of the audit committee or by approval on a round-robin basis.  It is also possible for the audit committee to pre-approve certain categories of work, subject to prescribed limits.


� The requirements for a widely held company are the same as defined in the current Companies Act (see page � PAGEREF _Ref194224499 \h ��2�).


� The requirements for a widely held company are the same as defined in the current Companies Act (see page � PAGEREF _Ref194224499 \h ��2�).
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				Do the articles restrict the right to transfer shares?

				Do the articles prohibit the offer of shares to the public?

				Do the articles limit the number of members to 50?												Has a special resolution been taken to be a widely held company?

				Private company

				Is the company a subsidiary of a widely held company?



				Has a special resolution been taken to be a widely held company?

				PRIVATE COMPANY				PRIVATE COMPANY				PUBLIC COMPANY				PUBLIC COMPANY

				LIMITED INTEREST				WIDELY HELD				WIDELY HELD				LIMITED INTEREST
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Bill



				What is the purpose of the company?





				Gain for its shareholders																								Public benefit



																												Is income distributable to anyone other than for services rendered?







				For profit company																								Not for profit company







								Does MOI permit an offer of shares to the public?								Does it take deposits from the public?												Does it take deposits from the public?







								Does the MOI limit, negate or restrict the pre-emptive rights of shareholders?								Does it exercise a public trust?												Does it exercise a public trust?







								Does the MOI provide for unrestricted transferability of any shares?								Does it contribute to public health?												Does it contribute to public health?







								Is the majority of shares held by a widely held company (either on its own or with related persons)?								Does it supply or maintain essential goods, services or infrastructure?												Does it supply or maintain essential goods, services or infrastructure?







																Does it satisfy two or three of the following criteria?												Does it satisfy two or three of the following criteria?

																1.  Average total assets over last 3 years more than R25m												1.  Average total assets over last 3 years more than R10m

																2.  Average turnover over last 3 years more than R50m												2.  Average turnover over last 3 years more than R20m

																3.  Average employees over last three years more than 200												3.  Average employees over last three years more than 50







				WIDELY HELD COMPANY												CLOSELY HELD COMPANY								CLOSELY HELD COMPANY				NOT FOR PROFIT COMPANY				NOT FOR PROFIT COMPANY

				PUBLIC INTEREST												NOT PUBLIC INTEREST								PUBLIC INTEREST				NOT PUBLIC INTEREST				PUBLIC INTEREST
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Summary

		Section				For Profit Company						Not for profit company

		Ref.				Widely Held Company		Closely Held Company

						Public Interest		Not Public Interest		Public Interest		Non Public Interest		Public Interest

		11(2)(a)		Application of assets and income		Unrestricted		Unrestricted		Unrestricted		Advance stated objectives only		Advanced stated objects only

		1		Purpose of incorporation		Financial gain for shareholders		Financial gain for shareholders		Financial gain for shareholders		Public benefit		Public benefit

		8(2)(a)(i)		May offer shares to public		Depends on MOI		No		No		No		No

		8(2)(a)(ii)		Shareholder has pre-emptive right i.t.o s36(1)		Depends on MOI		Yes		Yes		Yes		Yes

		8(2)(a)(iii)		Restricted transfer of shares		Depends on MOI		No		No		No		No

		9(2)(a)		May take deposits from public		Yes		No		Yes		No		Yes

		9(2)(b)		Significant environmental impact		Allowed		No		Allowed		No		Allowed

		9(2)(c) 		Contribution to public health		Allowed		No		Allowed		No		Allowed

		9(2)(d)		Supply essential goods, services or infrastructure		Allowed		No		Allowed		No		Allowed

		9(2)(ii)		Size restrictions		Unrestricted		Two of: (a) assets < R25m, (b) turnover < R50m, employees < 200		Unrestricted		Two of: (a) assets < R10m, (b) turnover < R20m, employees < 50		Unresricted

		10(1)(a)		Chapter 3 applicable		Yes		Yes		Yes		No		No

		10(1)(b)		Procedures for election and removal of directors		Prescribed by MOI or s88		Prescribed by MOI or s88		Prescribed by MOI or s88		No requirement		No requirement

		10(1)(c) 		Chapter 5 applicable		Yes		Yes		Yes		Only ss 115, 116, 118 and 119		Only ss 115, 116, 118 and 119

		10(1)(d)		Shareholders may approve business rescue plan		Yes		Yes		Yes		No		No

		10(1)(e)		Shareholders have rights to demand fair value of shares		Yes		Yes		Yes		No		No

		10(1)(f)		Schedule 3 applicable		Yes		Yes		Yes		No		No

		10(3) and 79		Annual General Meeting		1 per year		Determined by MOI		1 per year		Determined by MOI		1 per year

		11(3)		Directors, members or incorporators may receive benefits other than remuneration or compensation		Yes		Yes		Yes		No		No

		11(4)(a)		May merge with for profit company		Yes		Yes		Yes		No		No

		11(4)(b)		May sell assets to for profit company		Yes		Yes		Yes		Limited by s11(4)(b)(ii)		Limited by s11(4)(b)(ii)

		11(5)		Distribution of assets on winding up		Unrestricted		Unrestricted		Unrestricted		Limited by s11(5)		Limited by s11(5)

		13(1)		Number of persons need to incorporate		1		1		1		3		3

		19(2)		Company name ends with		Limited or Ltd		CHC Limted or CHC Ltd		CHC Limted or CHC Ltd		NPC		NPC

		39(4)		Share options to directors		Not allowed unless i.t.o. s 39(4)		Unrestricted if all shareholders are directors, otherwise s38 applies		Unrestricted if all shareholders are directors, otherwise s38 applies		Not applicable		Not applicable

		40(1)(ii)		MOI must specifically authorise financial assistance for purchase of shares		Not necessary		Yes		Yes		Not applicable		Not applicable

		80(1)		Notice of shareholders' meetings if not determined by MOI		15 days				5 days if all shareholders are related, otherwise 10 days		15 days		15 days

		84(1)		Minimum number of directors		4		1		4		3		4

		88(4)		Terms of directors' contracts, if not determined by MOI		One third of board must leave every year		Unlimited		Unlimited		Unlimited		Unlimited

		89(5)		Disqualified persons may act as directors		No		If that director or related parties holds all shares		If that director or related parties holds all shares		No		No

		92A(1)(d)		MOI must specifically authorise loans to directors		Not necessary		Yes, unless all shares held by related persons		Yes, unless all shares held by related persons		Not applicable		Not applicable

		94(1)		Register of directors, auditors and secretaries needed		Yes		Not if all shares held by related persons		Yes		Only if there are voting members		Yes

		96(8)		Accounting standards		IFRS and gaap for public interest companies		IFRS and gaap for non public interest companies		IFRS and gaap for public interest companies		IFRS and gaap for non public interest companies		IFRS and gaap for public interest companies

		97(1)		Must prepare financial statements		Only if all shares are not held by related persons		Only if all shares are not held by related persons		Only if all shares are not held by related persons		Yes		Yes

		100(1)		Must have audit committee		Yes		No		Yes		No		Yes

		100(4)		Audit committee duties		Prescribed by s100		Not prescribed		Prescribed by s100		Not prescribed		Prescribed by s100

		101(1)		Must have an audit		Yes		No		Yes		No		Yes

		101(10)		Audit partner rotation		Every 5 years, maximum		Not prescribed		Every 5 years, maximum		Not prescribed		Every 5 years, maximum

		102(6)		Auditor allowed to perform secretarial and accounting work		No		Yes unless restricted by MOI		No		Yes unless restricted by MOI		No

		102(8)		Auditor must attend AGM and take questions		Yes		Only if required by notice of meeting		Yes		Only if required by notice of meeting		Yes

		014(1)		Secretary must be appointed		Yes		No		No		No		No

		161(6)		System needed to listen to whistle blowers		Yes		No		Yes		No		Yes

		Sch2		Company must have members		Yes		Yes		Yes		No		No






