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INTRODUCTION


It is necessary to give a brief outline about the bank's nationalization in India. We find that the first step in this direction was taken by the Australian Government and it was stated that this move is the most controversial. Same thing is said about India as well and since there were a number of points which called for nationalization, this step had to be taken by the government, such as the neglect of agriculture and small scale industry by the commercial banks, concentration of economic powers by the commercial banks. The private industrial houses enjoyed monopoly in their business. One single director of a bank was a common director of many other industrial concerns. 
As a result of concentration of economic power and also as a result of so many other factors which could be seen by the various study groups including the study groups of National Credit Council headed by Dr. DR. Gadgil, four economists in their report favoured nationalization and some of ti-ic political parties were also in favour of the nationalization of the banks including a section of the ruling party. There were also what may be termed as Regional Imbalances as the banking activity was mainly confined to urban centers and therefore the distribution of banking business was launched as there was a complete neglect of the banking business in the rural areas. This fact could be proved, in case a reference is made to Mr. Nandzeani's work on bank's nationalization. After the independence of the country, it had become very clear that progress could not be made except by means of planning and unless there was a development in accordance with the plans which were not neglected. The undeveloped regions also needed the facilities and it was expected that nationalization would ensure even distribution of bank offices with due access in rural unbanked areas. The banks were making high profits and were indulging in anti-social activities and were also disregarding the Reserve Bank’s directions. Moreover, there was what may be termed as the menace of inflation and there were no funds available for the planning. The service conditions of the employees were not good. The depositors did not have any protection and there was also what may be termed as ideology grounds which helped in nationalization. Examples were also given of the other countries where banking is in the hands of the government, such as Germany having 65% to 70% in public sector, France 70% to 80% of banking in public sector and Italy having 90% in public sector. This question was also put forth that if the advanced countries of the world could have the nationalization of the banks, why not India and why we could not have nationalisation m this country. On 14th December, 1967 the then Deputy Prime Minister and Finance Minister Mr. A4orarji Desai stated in the Parliament that the Government had decided to have effective social control over the banks. 
July 19, 1969 marked an important milestone in the history of Indian commercial banking because on that day, by a Presidential Ordinance, the 14 major Indian Commercial Banks, each having the total deposits of not less than Rs.50 crores at the end of June, 1969, were nationalized.
The Banking Companies (Acquisition and Transfer of Undertakings) Bill was introduced in the Parliament on July 25, 1969 and was passed by both the Houses of Parliament. The Bill became law on August 9, 1969 when the acting President Mr. M. Hidayatullah accorded his assent to it. 
The purpose of nationalizing the 14 major banks as set forth in the Preamble to the Banking Companies (Acquisition and Transfer of Undertakings) Act, 1970 was "to control the heights of the economy and to meet progressively and serve better the needs of development of the economy in conformity with national policy and objectives and for matters connected there with or incidental thereto." 

The 14 major Indian Commercial Banks which were nationalized are: 

(1) 
The Central Bank of India Ltd.; 

(2) 
The Bank of India Ltd.; 

(3) 
The Punjab National Bank Ltd.; 

(4) 
The Bank of Baroda Ltd.; 

(5) 
The United Commercial Bank Ltd.; 

(6) 
The Canara Bank Ltd.; 

(7) 
The United Bank of India Ltd.; 

(8) 
The Syndicate Bank Ltd.; 

(9) 
The Union Bank of India Ltd.; 

(10) 
The Allahabad Bank Ltd.; 

(11) 
The Indian Overseas Bank Ltd.;
(12) 
The Indian Bank I Id.; 

(13) 
The Bank of Maharashtra Ltd., 

(14)
Dena Bank Ltd.  

The objectives of bank nationalization as spelt out by the then Prime Minister, Mrs. Indira Gandhi, in her speech were: (i) removing control over banks by a few; (ii) Providing adequate credit for agriculture, small scale industries and exports; (iii) professionalising bank management; (iv) encouraging a new class of entrepreneurs; and (v) providing adequate training and reasonable terms of services for banks employees. Thus, bank nationalisation meant the shifting of emphasis in granting bank loans from creditworthiness of person to creditworthiness of purpose. 
NATIONALISATION OF SIX MORE BANKS IN APRIL, 1980

The President promulgated an Ordinance on April 15, 1980 for the nationalisation of six Private Sector Scheduled Commercial Banks whose demand and time liabilities exceeded Rs. 200 crores as on the 14th day of April, 1980. The following six banks have been covered in the Ordinance: 
1. 
The Andhra Bank Ltd. 

2. 
The Corporation Bank Ltd. 

3. 
The New Bank of India Ltd. 

4. 
The Oriental Bank of Commerce Ltd. 

5. 
The Punjab and Sind Bank Ltd. 

6. 
Vijaya Bank Ltd. 
The total demand and time liabilities of these six banks on the aforesaid date amounted to over Rs.2356 crores. The expected amount of compensation was Rs.18.5 crores on the basis of the market value of shares of these banks. 
STATUS OF A BANK

We can refer to the case of Girish Chandra Saxena v. Chief Executive, Standard Chartered Bank [11 (1994) BC 77] in which it was held for status of a Bank and the applicability of Articles 12 and 226 of the Constitution of India. 
Bank is neither governmental authority nor agency or instrumentality of the State and as such is not a "State" within the meaning of Article 12 of the Constitution. It is private banking company incorporated in England under the Royal Charter and is carrying on business in India at various places including Kanpur. There are no statutory Rules or Regulations framed for regulating the conditions of service of the employees of the Bank. Petitioner has been employed by the Bank under an agreement of employment, copy of which has been filed as Annexure-1 to the counter affidavit, under which his service can he terminated by the Bank after three months' notice or three months' pay in lieu thereof. Right to work in the Bank which petitioner claims, is the right which is derived from agreement which has been executed by him with the Bank and this agreement is not a statutory agreement. Right which the petitioner wants to be enforced by means of this writ petition is of private character. For enforcing such a right, writ petition under Article 226 of the Constitution is not maintainable. No writ petition can be maintained even against the statutory provisions, but has been passed under a non-statutory authority where the impugned order has not been passed in exercise of statutory provisions, but has been passed under a non statutory contract. In this connection reference may be made to a decision of Bareilly Development Authority v. Ajay Pal Singh [AIR 1989 SC], wherein it was laid down as under:
"There is a line of decisions where the contract entered into between the State and the persons aggrieved is non-statutory and purely contractual and the rights are governed only by the terms of the contract, no writ or order can be issued under Article 226 of the Constitution of India so as to compel the authorities to remedy a breach of contract pure and simple [Radha Krishna Agarwal v. State of Bihar, AIR 1977 sc 1496]. 
MAINTAINABILITY OF A WRIT OF MANDAMUS

The matter came up for consideration in the Madras High Court in the case settled as Sukra Shoe Fabric v. United Commercial Bank [(1990) 73 Comp. cas. 179], and it was held by the court that the nationalized banks are authorities within the meaning of Article 12 of the Constitution and owe a public duty to their customers and persons to whom they have advanced loans, The court also held that the rights given to a creditor under a hypothecation agreement can be exercised only by approaching a Court of Law and not by the Creditor taking the law into his own hands, even where there was danger of debtor secreting the property or depleting the security. The court also referred to the case of Shri Anandi Mukta Sad Guru, Shri Mukta Ji Vandasji, Swami Suvaran Jayanti Mahotsav Samarak Trust v. V.R. Rudani [AIR 1989 sc 1607] and stated that mandamus can be issued against any person provided that the court is satisfied that such a person owes a duty to the public at large and thus it could be granted against a nationalized bank as well. Since mandamus is a very wide remedy which must be easily available to reach in justice wherever it is found. A reference was also made to the Judicial Review Administrative Action, 4th, Page 540 by Prof. Dc Smith who has stated that a mandamus can be granted in connection with the enforcement of any public duty which may have been imposed even by custom or contract. Thus, the writ petition was held to be maintainable, in the case styled as Union of India v. CT. Shentilanathan [1978) 48 Comp. cas. 640] it was held that under a hypothecation agreement, the creditor will not have the right to enter the premises and lock and sell the same. In that case the hypothecation deed contained a clause enabling the creditor to seize the goods, sell the same and appropriate the sale proceeds towards the amounts due to the creditor. 
WHETHER A WRIT PETITION FOR DIRECTIONS TO BANK TO

GRANT LOANS? MAINTAINABILITY UNDER ART. 226 OF THE CONSTITUTION OF INDIA

In this connection we can refer to Ashok Kumar v. District Industries Officer and Others where against the refusal by the respondent bank to grant a loan to the petitioner for starting a brick manufacturing unit on the ground that the petitioner had no experience in brick manufacturing, the petitioner filed a writ petition. 
Held, that it was a matter within the discretion of the bank as to whether it should grant a loan to the petitioner or not. The loan could be allowed on fulfillment of certain conditions and could not he claimed as a matter of right. The court could not substitute its own discretion and judgment in the matter of grant of loan v invoking its extraordinary jurisdiction under Article 226 of the Constitution. There was no violation of any statutory rules or the principles of natural justice in the bank's refusal to grant the loan to the petitioner. 
This court cannot substitute its own discretion and judgment in the matter of grant of loan by invoking its extraordinary jurisdiction under Article 226 of the Constitution. It is for the authorities concerned and it is essentially their discretion in the matter. There is no violation of any statutory rules or principles of natural justice in not granting the loan to the petitioner. It is made available only on fulfillment of certain conditions and cannot be claimed as a matter of right. 

3.1.
RECENT DEVELOPMENT OF BANKING    SYSTEM IN INDIA

3.1.1.

Control of Reserve Bank of India 

Reserve Bank of India—Reserve Bank of India was established under Reserve Bank of India Act, 1934. It came into existence on 1st April, 1935, as shareholders Bank. It took the function of issue of currency from the Government of India. It also took the power of credit control from Imperial Bank of India. 
In 1948, the Bank was nationalized. After the World War II in 1945, there was revolution all the world over and Bank were being nationalized. Due to war, there was inflation of currency. This had to be controlled so that development activities could be regulated as the war had ravaged national economy. It was necessary to utilize all financial resources pooled together to start reconstruction work. In India with the nationalization of Reserve Bank of India, the process of nationalization of other Banks started which came in due course. 

Functions: 
(1) 
Issue and regulation of currency. 
(2)
 It acts as Banker to Government of India. State Governments, and to Commercial Banks. 

(3) 
It manages public debts and exchange remittances. 

(4) 
It controls volume of credit of Commercial Banks to maintain 
price stability. 

(5) 
It maintains the internal value of currency and external value. 
Reserve Bank has established bill market scheme to help commercial Banks. It has established financial corporations to help development of agriculture and other social needs. Rural Banks have been established for financial needs of rural area. Branches of commercial Banks have been opened in foreign countries.
Reserve Bank of India is governed by a Board of Directors. 
Banking Regulation Act was passed in 1949 to remove defects in the banking system and to bring uniformity in the system. Reserve Bank of India has been given power to issue licenses to Commercial Banks to open Branches. Licenses can be withdrawn also. Reserve Bank has full super visor control over commercial Banks. It regulates their credit, their reserve, their foreign exchange assets, their Bank rates and everything which is concerned with the Bank’s financial undertakings. 
Co-operative Banks to work under the direction of Reserve Bank of India—Sections 35-A and 56, Banking Regulation Act.— In The Janata Shahakari Bank Ltd. v. State of Maharashtra [AIR 1993 Bom 254], the court drew that :  There is no dispute over the fact that though the control over management of a Co-operative Society where it is a Co-operative Banking society or  otherwise is vested in the Registrar, Co-operative Societies under the Maharashtra Co- operative Societies Act, but insofar as banking  concerned, by virtue of Section 56 of the Banking Regulation Act read Section 35-A of the said Act, it will be a subject with which the Reserve Bank of India has full power. According to learned Counsel however since ‘banking’ is a Central subject under Entry No. 45 of the in List the Reserve Bank of India could not have powers to either legislate or issue directions for a banking policy which is strictly within managerial powers of the State Co- operative Banks and the central legislation cannot encroach on this field which is exclusively a State subject in respect of the management of the profits. 
Considering Section 35-A of the Banking Regulation Act, 1949 minutely it is felt that the submission of learned Counsel cannot be accepted. 35-A (1)(aa) states that where the Reserve Bank is satisfied that interest of banking policy “it is necessary to issue directions 
king policy as defined in Section 5(ca) clearly stipulates that it means a policy  which is specified from time to time by the Reserve Bank of India in the interest of the banking system or in the interest of monetary stability sound economic growth, having due regard to the interests of the depositors, the volume of deposits and other resources of the Bank and the need for equitable allocation and the efficient use of these deposits and resources. Thus, an overall responsibility to find out the well being of Banking Company, in improving monetary stability and economic growth as well as keeping in view the interests of depositors, the Reserve Bank of India has to formulate its policy vis-a-vis Banking Companies. ‘Banking’ as defined in Section 5(b) only gives a grammatical meaning of the transactions of a Bank and nothing more. If any management or supervision is to be done over the banking activities of a Bank, it will have to be governed by banking policy. Regard will have to be given to the fact that Co- operative Banks like any other Banking Companies are entrusted with the funds from the public. The amounts are in trust with them which are payable on demand to the public and hence deposits or the profits earned from the same or their capital have to be augmented rather than depleted and if excess amounts are likely to be depleted by way of donations for charitable and public purposes, the very stability of a Co-operative Bank may come in danger. This Court feels that ‘banking policy’ and ‘banking’ are not independent but coordinating subjects and both are covered within the supervisory powers of the Reserve Bank of India within the meaning of Section 35-A of the Banking Regulation Act. Even otherwise, it is felt that the directions issued by the Reserve Bank of India are in the larger interest of the public and the Reserve Bank of India being a body of experts in banking, the directions given by it should not be lightly brushed aside.1
3.1.2.


LOAN MELA


Can Banks organize “Loan mela” ? “Yes, if it does not operate against Reserve Bank of India’s directions”—Sections 5, 6 and 21, Banking Regulation Act.— The next question is whether the CCDP is violative of commercial banking law and practice. The commercial Banks provide the meeting place for lenders and borrowers. They think primarily of profit-making. They face competition between one another in the matter of business and cannot afford altruism beyond those of its competitors. They are subjected to control and guidance of the Reserve Bank of India. The essence of banking is the acceptance of withdraw able deposits of money for the purpose of lending or investment. 7 American Jurisprudence, Section 2 says: “Strictly speaking the term Bank implies a place for deposit of money. In its more enlarged sense a Bank may be defined as an institution, generally incorporated, authorized to receive deposits of money to lend money and issue promissory notes, usually known by the name of ‘Bank notes’ or to perform some one or more of these functions. 7 Corpus juris says that a Bank is an association or corporation whose business it is to receive money or deposit, cash, cheques, or drafts, discount commercial paper, make loans and issue promissory notes payable to bearer called ‘Bank notes’.
 While the above are some of the functions, in a developing society and economy those cannot remain the same for a long time. Newer functions and changing emphasis are bound to be there. Mr. Jannan in his ‘Banking Law and Practice in India’ rightly points out that banking is an evolutionary concept and Banks often carry on a number of functions besides that of proper banking. The function of receiving deposits from the customers for the purpose of lending or investment, repayable on demand or otherwise is the one function above all other functions which distinguishes banking business from any other kind of business. Banker’s business often entails an advance or loan to the customer. Besides the various securities in its port folic a Bank may grant loans on various terms depending on. its liquidity and cash reserves.
Ordinary banking business, according to Sayers, consists of changing cash for Bank deposits and Bank deposits for cash transferring Bank deposits from one person or corporation to another granting of loans giving Bank deposits in exchange for bills of exchange, etc. The commercial Banks are to maintain liquidity. Liquidity generally means the capacity to produce cash on demand for deposits. The depositors have the right to withdraw their deposits according to the nature of their accounts. A Bank must, therefore, so conduct its business as to maintain liquidity. Cash, however, is an asset which brings no income to the Bank. So a commercial Bank must at the same time remain liquid and have sufficient volume of business to utilize its deposits. The lower is the cash reserve the lower is the cost of maintaining liquidity. Thus, there is constant competition for usual types of business. 

The above principles of commercial banking have been embodied in the Banking Regulation Act, 1949 which is an Act to consolidate and amend the law relating to banking. Section 6 of this Act enumerates the forms of business in which Banking Companies may engage. Sub-section (l)(a) includes “the borrowing, raising, or taking up of money: the lending or advancing of money either upon or without security the drawing, making, accepting, discounting, buying, selling, collecting and dealing in bills of exchange,” etc. clause (c) mentions contracting for public and private loans and negotiating and issuing the same. Under sub- clause (2) thereof no Banking Company shall engage in any form of business other than those referred to in sub-section (1). Section 11 of the Act prescribes the requirement as to minimum paid up capital and reserves in Banking Company. Under sub-section (2)(b) the Banking Company shall deposit and keep deposited with the Reserve Bank. either in cash or in the form of unencumbered approved securities, or partly in cash and partly in the form of such securities, an amount which shall not be less than the minimum required by clause (a). Section 17 obligates the creation of a reserve fund out of the Bank’s profits. Section 18 requires the maintenance of cash reserve. Section 20 puts certain restrictions on loans and advances to certain persons on the security of its own shares. Section 21 gives power to the Reserve Bank to control advances by Banking Companies and provides:
 
“21. Power of Reserve Bank to control advances by Banking Companies— 
(1) 
Where the Reserve Bank is satisfied that it is necessary or expedient in the public interest or in the interests of depositors or banking policy so to do, it may determine the policy in relation to advances to be followed by Banking Companies generally or by any Banking Company in particular and when the policy has been so determined, all Banking Companies or the Banking Company concerned, as the case may be, shall be bound to follow the policy as so determined. 

(2) 
Without prejudice to the generality of the power vested in the Reserve Bank under sub-section (1), the Reserve Bank may give direction to Banking Companies, either generally or to any Banking Company or group of Banking Companies in particular as to— 

(a) 
The purposes for which advances may or may not be made, 

(b) 
The margins to be maintained in respect of secured advances. 

(c)  
the maximum amount of advances or other financial accommodation which, having regard to the paid-up capital, reserves and deposits of a Banking Company and other relevant considerations, may be made h’ that Banking Company to any one company, firm association of persons or individual, 

(d) 
the maximum amount up to which, having regard to the considerations referred to in clause (c), guarantees may be given by a Banking Company on behalf of any one company, firm, association of persons c individual, and
 (e) 
The rate of interest and other terms and condition on which advances or other financial accommodation may be made or guarantees may be given, 
(2) 
Every Banking Company shall be bound to comply with any directions given to it under this section.”  

Section 24 obligates the maintenance of a percentage of assets pr viding that every Banking Company shall maintain in India in cash, go or unencumbered approved securities, valued at a price not exceeding the current market price, an amount which shall not at the close of business on any day be less than twenty percent of the total of its time and demand liabilities in India and under sub-section (2) thereof vary the percentage. 
Section 35 gives power to inspection of a Banking Company by the Reserve Bank at any time and on being directed so to do by the Central Government. Section 35-A empowers the Reserve Bank to give direction where it is satisfied that in the public interest or in the interest of banking policy or to prevent the affairs of any Banking Company being conducted in a manner detrimental to the interests of the depositors or in a manner prejudicial to the interests of the Banking Company or to secure the proper management of any Banking Company generally. Section 36 empowers the Reserve Bank to caution or prohibit Banking Companies generally or any Banking Company in particular against entering into any particular transaction or class of transaction, and generally give advice to any Banking Company to give assistance to any Banking Company by means of the grant of a loan or advance to it under clause (3) of sub-section (1) of Section 18 of the Reserve Bank of India Act, 1934. There is provision for audit of the accounts of Banking Company.
In the welfare State of ours it is natural for the commercial Banks to be informed of the social needs. Rural credit is one of the main concerns of the Reserve Bank of India. Indian economy being still predominantly agricultural, rural credit is considered to be important for agricultural economic development of the country. Hence, the Reserve Bank has approved various schemes for granting rural credit. There must, therefore, be competition among the different commercial Banks for granting loans to the rural agriculturists or petty businessmen of the country. In the matter of granting loans by Banks, safety of the money lent as well as the purpose of the loan being achieved are important. The Bank has to be satisfied with an intending borrower in these and other re1eant rejects. There can, therefore, be no question of discrimination between one intending borrower and another if one is rejected on such relevant considerations. A loan granted is not a bounty.
The nationalization of a commercial Bank only changes its ownership from private hands to the State but there is no change in the nature of its business in its essential characteristics. It may be that the nationalized Banks may be more informed by the needs of the country at the time but that does not transform the commercial Bank into any ancillary financial institution. It will still be concerned with its liquidity, cash reserve ratio, the ratio between its loans and deposits. 
‘Loan Melas’ may help in spreading the message of banking but loans to parties whose credit-worthiness cannot be evaluated is not to be granted. It is common knowledge that Banks collect deposits from the depositors and try to deploy these funds in the best possible manner so that the interest of the depositors are safeguarded. However, the Banks cannot afford to lose sight of their social responsibility thrust on them after nationalization and the basic principles of banking cannot be allowed to be given a go by. The RBI being the custodian of the country’s financial system should regulate transactions in this regard. 
The statutory liquidity ratio to be maintained by the scheduled commercial Banks is subject to variation by the RBI. This also varies along with the variation in the reserve money owing to variation in the deposits and the need for credit. The CCDDP’s one of the objections is to maintain the credit deposit ratio. 
Granting of loans by the commercial Banks irrespective of credit worthiness of borrowers may result In bad-debts necessitating writing off. According to the form of balance sheet and profit and loss account prescribed in the 3rd Schedule of Banking Regulation Act, 1949 which all Banks are required to follow strictly and in accordance with the practices and usages customary among the Bankers, the Banks are given statutory protection from disclosing the quantum of bad and doubtful debts. All commercial Banks including the public sector Banks make provisions for writing off bad debts. The Banks are often blamed for falling of credit and deposit ratio and delay In sanction of loans and provision of inadequate working capital. The RBI further expects every commercial Bank to advance at least 1% of its total advances during a year to the weakest of the weaker section under “Differential Rate of Interest” (DRI). From the above law and practice of commercial Banks Court does not find the CCDP to be violative of any of them. The contention is accordingly rejected [Shri Jogendra Nama v. Union of India, AIR 1989 Gan. 60].


GRANTING LICENCE

 
Granting or refusing banking licence is in the discretion of Reserve Bank—High Court not to interfere—Section 22(3), Banking Regulation Act.—The decision of the Reserve Bank is based on relevant material and germane considerations and the High Court cannot sit in appeal over the judgment of the Reserve Bank unless it is shown that the decision of the Reserve Bank is based on extraneous considerations or is perverse. In the present case, the Reserve Bank has clearly shown that on relevant material and on germane considerations it had come to a conclusion that the proposed Urban Bank in Chaklashi would not be a viable unit and, therefore, the licence has been refused. It is the discretion of the licensing authority to grant or refuse the license and when such decision is based on relevant material and germane considerations the High Court cannot sit in appeal over the decision of the Reserve Bank. Thus, the contention of the petitioners fail [Shivabhai Zaverbhai Patel v. RBI, AIR 1986 Guj. 19], [AIR 1983 Karn 143].


WORKING OF RESERVE BANK

 
4. Working of Reserve Bank of India and statutory provisions— Banking Regulation Act. — In D. S. Gowria v. MIs. Corporation Bank, the Court traced out history and functions of Reserve Bank of India: In 1926, the Royal Commission on India Currency and Finance, by its report had recommended the setting up of a Central Bank. After much debate, the Reserve Bank of India was established on April 1, 1935 as a Shareholders’ Bank with the objective of “regulating the issue of Bank notices and the keeping of reserve with a view to securing monetary stability in India and generally to operate the currency and credit system of the country to its advantage. After Independence the Reserve Bank was nationalized by the Reserve Bank of India (Transfer to Public Ownership) Act, 1948. That Act empowered the Central Government to issue directions to the Reserve Bank as were deemed to be in public interest.
The general superintendence and direction of the Reserve Bank affairs are vested in the Central Board of Directors consisting of one Governor, 4 Deputy Governors, 4 Directors nominated under Section 8(1)(c) and 1 Director nominated under Section 8(1)(d) of the Reserve Bank of India Act. The Governor, Deputy Governors and Directors are nominated by the Central Government. For each of the four regional areas, viz., western area, eastern area, southern area and northern area, there is a Local Board with headquarters in Bombay, Calcutta, Madras and New Delhi. The Local Boards consist of 5 members appointed by the Central Government to represent, as far as possible, territorial and economic interests and the interests of co-operative and indigenous Banks. The Directors of the Central Board nominated under Section 8(1)(b) represent the four Local Boards. The Local Boards advise the Central Board on such matters as may be generally or specially referred to them and perform such duties as the Central Board may delegate to them.
The Governor is the Chairman of the Central Board of Directors and also the Chief Executive of the Reserve Bank. He is assisted by 4 Deputy Governors and 2 Executive Directors each of whom is in-charge of distinct and different operations.
The Reserve Bank of India Act stipulates that the operations of the Bank relating to note issue are conducted through the Issue Department and those relating to general banking business through the Banking Department. The Issue Department issues or receives Bank notes only in exchange for other Bank notes or such coins, bullion or securities as are permitted by the Act to form part of the reserve. The assets of the Issue Department consist of gold coin, gold bullion, foreign securities, rupee coin and rupee securities. The aggregate value of gold coin, gold bullion and foreign securities should not, at any time, be less than Rs. 200 crores, the value of the gold coin and gold bullion being not less than Rs. 115 crores. The bulk of the assets (about 90 per cent) consists of Government of India rupees securities.
Sections 20, 21-A and 20-B of the Reserve Bank of India Act make it obligatory for the Reserve Bank to transact Government business. As a Banker to the Central Government and State Governments, it accepts moneys makes payments, carries out exchange, remittance and other banking operations, including the management of public debt.
As a Central Bank, the Reserve Bank is responsible for maintaining an orderly monetary and credit system in the country. It discharges this responsibility through its statutory powers of superintendence and control over the commercial banking system which is the most important constituent of the country’s market.
 
The Banking Regulation Act, 1949 
 
HISTORY: The law relating to Banking Companies was dealt within the Indian Companies (Amendment) Act, 1936 in a special,, part of the Act called part X-A. This part X-A was repealed by the Banking Companies Act, 1949, which was later amended by Banking Companies (Amendment) Act, 1950. There were series of amendments to that Act from 1956 to 1964. By Amending Act No. 23 of 1965, the name of the Act was changed to Banking Regulation Act (“The B. R. Act) from Banking Companies Act. This Act also has undergone amendments from time to time conferring more and more powers on the Reserve Bank with a view to have an effective control on all Banking Companies. A comprehensive amendment was introduced by Act No. 58 of 1968 which came into force on February 1, 1969.
There then came the nationalization of fourteen major Banks by Act No. S of 1970 called “the Banking Companies (Acquisition and Transfer of Holdings) Act”, which came into the July 19, 1969.
 
Now, there are three categories of Banks covered under the B.R. Act— 
(i) Banking Companies which are not, nationalised; 
(ii) Nationalised Banks; and 
(iii) Co-operative Banks. 
(The B.R. Act in its entirety does not apply to the nationalized Banks, since they acquire their corporate characters not from any registration under the Companies Act, but they are established under the Banking Companies (Acquisition and Transfer of Undertakings) Acts, 1970 and 1980. So, only some of the provisions of the B.R. Act are made applicable to the nationalised Banks.
Section 3(5) of the Nationalising Act provides that every new Bank shall carry on and transact the business of banking as defined in Section 5 of the B.R. Act and may engage in one or more forms of business specified in Section 6(1) of the Act.
Section 20 of the Nationalizing Act makes Sections 34, 36-AD and 51 of the B.R. Act applicable to the nationalized Banks.
Section 51 of the Nationalising Act makes the following sections of the B.R. Act applicable to the nationalized Banks.
Sections 10, 13 to 15, 17, 19 to 21, 23 to 28, 29 excluding subsection (3), 31, 34, 35, 35-A, 36 (excluding clause (d) of sub- section (1), 46 to 48, 50, 52 and 53.
The provisions of the B.R. Act conferring power on the Reserve Bank of India: 

The B.R. Act has conferred enormous powers on the Reserve Bank Section 21 of the B.R. Act confers power to control advances by commercial Banks and to regulate the interest rates structure on which advances or other financial accommodation may be made. 
Section 27 confers power on the Reserve Bank to call for returns and information before the close of every month. That return may also pertain to any information regarding the investment of Banking Company and the classification of its advances in respect of industry, commerce and agriculture.
Section 30 provides that where the Reserve Bank is of opinion that it is necessary in the public interest or in the interest of Banking Company or its depositors, it may direct its auditor to audit the accounts of that Bank in relation to any transaction or class of transactions. The auditor must examine whether the information and explanations required by him have been found to be satisfactory, whether or not the transactions of the Bank which came to his notice have been within the powers of the Bank, whether or not the returns received from Branch office of the Bank have been found adequate, and whether profit and loss accounts show a true balance of profit or loss covered by such account. 
Section 35 confers power on the Reserve Bank to inspect any transaction or affairs of Banking Companies either suo motu or on being so directed so to do by the Central Government. 
Section 35-A confers power to give directions to Banks either in the public interest or in the interest of the banking policy and also to prevent the affairs of any Bank being conducted in a manner detrimental to the interest or prejudicial to the interest of depositors or of the Bank. The directions may also be for the purpose of securing the proper management of Banking Companies generally.
Sub-section (4) of Section 46 of the B.R. Act imposes penalties for contravention of the provisions of the B.R. Act or for committing any default in not complying with the requirements of the Act or any order, rule or directions made or condition imposed there under. The person guilty of such contravention or default shall be punishable with fine which may extend to Rs. 2,000/-. Where a contravention or default is a continuing one, there may be a further fine which may extend to Rs. 100/- for every day during which the contravention or default continues. 
Under Section 47-A, the Reserve Bank itself may impose penalty for a contravention or default of the nature referred to in sub- section (3) or sub-section (4) of Section 46. 

The Bank has been given the power to issue directions.- It is evident that the words "in respect of any matter relating to or connected with the receipt of deposits" in Sections 45-K (3) confer a wide power on the Bank to issue directions and the said power is not restricted or limited to receipt of deposits only. The amplitude of this power cannot be curtailed by the words "including the rates of interest payable on such deposits and the periods for which deposits may be received" in Section 45-K (3). It is no doubt true that the word "including" is generally used in extensive sense to bring within the ambit of the provision matters referred to in the inclusive clause which normally would not have been covered by the provision. But that is not always so. Many times the Legislature uses an inclusive phrase to specifically include a matter by way of abundant caution. Having regarding to the object and purpose underlying the enactment of Section 45-K. Courts are unable to construe the words "including the rate of interest payable on such deposits and the periods for which deposits may be received" as restricting the ambit of the words "in respect of any matters relating to or connected with the receipt of deposits", which, must be given their natural meaning as construed by this Court in Peerless H. This means that the Bank has been given (1w power to issue directions in respect of any matter relating to or connected with the receipt of deposits.' 

Placement/deployment of the employees of N.B.I. is one time event and is part of the amalgamation process provided by the scheme.- Placement/deployment of the employees of N.B.1. is a one thin event and is part of the amalgamation process provided for by the scheme Therefore, provision for placement was made in the scheme itself. Such course was necessary so as to complete the amalgamation process which includes the integration of the services of the two Banks in accordance with the principle and guidelines laid down by the Central Government ii the scheme in consultation with the Reserve Bank of India. This matter was not left to the sweet will of P.N.B. but was entrusted to the Central Government and the Reserve Bank of India. It was necessary so as to prevent giving of step-motherly treatment to the employees of N.B.I. by P.N.B. P.N.B. thus has no power to pass orders for placement the employees of N.B.l. except in accordance with the placement scheme framed by the Central Government under clause 5 (4) of the scheme. After these employees have been placed in service of P.N.B. in accordance with the placement scheme, they can be transferred by P.N.B. in accordance with law or the standing order, as the case may be. The impugned orders are not rotational/routine orders of transfers. They are the orders of placement/deployment. Such orders could not have been passed by 1 N I in the absence of the placement scheme by the Central Government iii id I clause 5(4) of the scheme. It is admitted that there was no such scheme till those orders were passed.2 

3.1.4.


RATE OF INTEREST

Rate of interest by R.B.I.- In this case it is not disputed flit the increase in the rate of interest by the Bank due to the direction of the R.B.I. was not brought to the notice of the defendants and their consent it was not obtained. In fact Exhibits D-16 and D-17 are the letters intimating the defendants about the rise in the rate of interest. The defendants protested against the manner in which the Bank has been charging interest. When a person to be charged with more liability than which is contracted for in the contract, principles of natural justice are that he must be put on a notice. If the rate of interest is increased by the Banks and its intimation is given to the debtor, the debtor may choose either I continue with the contract or to pay off the dues to the Bank and chit off the dues without incurring the liability to pay the increased rat(' It interest. By virtue of the directions of the R.B.I. if the Bank goes ii increasing the rate of interest without bringing to the notice of the debtor  

The concerned R.B.I. directives it will amount to the violation of the principles of natural justice. This could be allowed only if there was to be any provision in law entitling the Bank charge interest in this manner or increase interest in this manner without bringing to the notice of the customers the necessary circulars of the R.B.I. in this regard. But there is no such law. The plaintiff-Bank itself is aware of this principle of natural justice which it has incorporated in Exhibit P-38 circular issued by into its Branches regarding enhancement of interest on advances as per the directions of the R.B.1
Section 2 1-BankIng Regulation Act.- The point boils down to whether interest rate of 16.5% per annum with quarterly rest on a secured loan can be said to be so excessive as to render the transaction substantially unfair? Now, the said rate of interest with the duration of the rest was prescribed and claimed consistently with the Reserve Bank directions. I laying regard to the powers and functions of the Reserve Bank to which courts has drawn attention, can it be said that interest rates prescribed by the Reserve Bank with the minima and maxima fixed, are unfair particularly when they have been fixed in public interest? Can the Court I have reason to so believe? Do the facts of the case warrant a conclusion of the interest rate being excessive? The term "excessive" is a relative term; what may be excessive in one case may not be so in another. Much will depend on the circumstances obtaining at the material date. If the Reserve flank, keeping in view the economic scenario of the country and the impact that interest rates would have on the economy, fixes the minimum and the maximum interest rates that Banks can charge on loans/advances, the same cannot be termed to be unreasonable or excessive and would, in any case, amount to a "special circumstance" within the meaning of I lie Explanation to Section 3 (1) of the Mysore Act.2 
Agricultural loan-Bank is bound to charge interest as per directions of Reserve Bank of India.- From the above decision it is clear fiat the circular issued by the Reserve Bank of India regulating the rate of interest chargeable on agricultural and other loans referred in the circulars and the manner of charging interest on such types of loans are issued in exercise of its powers under Section 21 of the Banking Regulation Act. Thus, they are statutory circulars issued with a laudable social objective namely, reducing the debt liability of a group of debtors forming lie weaker but one of the most useful section of the society. Accordingly, they are binding on all the Banks governed by the provisions of Section 21 of the Banking Regulation Act. Though Section 21-A of the Act is a restraint on the power of the Court, such restraint will not preclude the Courts from reopening the transactions between the Bank and its debtor if it is established that the Bank has, in violation of the discretions contained in the relevant circulars or any other provisions of law, charged interest at a rate different from that specified in the circulars or any other provisions of law, charged interest at a rate different from that specified in the circulars and have while settling the account compounded interest otherwise than yearly in the case of loans to which the circulars apply. The reason being that it will be wholly illegal to charge interest in violation of the directives contained in the statutory circulars of the Reserve Bank in cases where the circulars apply. The very justification for the statutory imposition such a restraint on the powers of the Court as contained in Section 21-A of the Act can only be the fact that the Banking Companies functioning under the Act and the Rules and circulars issued there under shall only be charging such interest and that too in such manner as is prescribed by the Reserve Bank of India and shall not be acting in an arbitrary or illegal manner. That being the position, Section 21-A cannot be legally understood as a provision restraining the Courts from exercising in powers to give relief to a party whenever any Bank claims anything in violation of the circulars issued under Section 21 of the Act. Thus, analyzed, this Court is in respectful agreement with the reasoning and conclusion of the Division Bench of the High Court of Karnataka in 1988 (64) Company Cases 4771 


The Banker—Customer Relationship

So far the focus of attention has been on the banks themselves and on bank regulators and the central bank. This Chapter introduces another character into the plot, the customer, and brings a change of scene, the services which banks offer customers. Consistently with our theme, however, that banking law must align itself with modern banking practice, the customer in this book plays many roles and the services which banks provide are painted with a broad brush. 
The Chapter begins by filling in some of the details about the customers of banks and modern banking services. In this context it gives attention to how the relationship between banks and their customers may be characterized as a matter of law. Contract emerges from this as the overarching feature of the relationship, and so the second and third sections of the Chapter are given over to banking contracts and their regulation. The final part of the Chapter turns to a specific banking service, the taking of deposits. In one sense this is the core banking service, since we have seen how deposit-taking features in any definition of banking. However, the private law governing deposit-taking is well established and largely uncontroversial. Those desirous of knowing more about its finer points must look elsewhere.
3.2 
BANK CUSTOMERS AND BANKING SERVICES
A. Matters of Definition

The concept of customer is used in this book in a wide sense to describe anyone who deals with a bank in relation to a banking service. Those with accounts are customers, but so too are borrowers and those using the bank for financial advice, fund management, securities dealings, and so on. Customers can be other banks and market counterparties, commercial customers, and private customers. 
The conventional view is that ‘customer’ has a technical meaning, which leads to lengthy discussions of who is or is not a bank’s customer. In fact the only reason that English courts have thought that question to be legally relevant is that of the protection given in the Bills of Exchange Act 1882, and subsequently in section 4 of the Cheques Act 1957, when banks collect cheques to which a ‘customer’ has a defective title. Customer is undefined in the legislation, and it has been necessary to decide whether the rogues and others who bank such cheques fall within the ambit of the term. If not, the banks are exposed to actions in conversion by the true owners of the cheques. Ultimately the courts have decided that anyone who opens an account, rogue or angel, is a customer for the purposes of statutory protection.’ A foreign bank sending a cheque to a bank for collection within the jurisdiction is also a customer for these purposes.
Whether a person is a customer in the sense of having an account with a bank is legally irrelevant to the many other, and more important, issues discussed in this book. The duty of confidentiality is certainly not confined to account holders. Nor is bank liability for faulty advice or breach of fiduciary duty. Having an account with a bank indicates a contractual relationship, which can obviously found remedies, but so too can the myriad of other contracts which banks make with customers. It is a trite point, but worth making, that banks can enter these many other contracts with customers who do not have an account with them. 
The concept of the multi-functional bank immediately conjures up the image of a bank providing many different types of service. Deposit- taking is basic, albeit mundane. Coupled with deposit-taking is giving effect to customers’ payment instructions, Bank financing (Part IV) encompasses a variety of techniques, from the simple overdraft through trade finance to sophisticated project financings. Already we have seen how important are the securities activities of modern banks. In this regard banks conduct much business for their own account, but they also act for customers on securities and derivatives markets, as investment managers and as custodians.
The legal ramifications of banks providing these various services are dealt with throughout the book. However, some general points ought to be mentioned here. First, unless contractually bound banks are free in the main to decide whether or not they will provide a particular service to customers. As a matter of English law customers with current accounts are entitled by implied contract to demand cash over the bank’s counter and to have cheques honored and collected. Banks habitually provide other services—standing orders, direct debits, letters of credit, and so on—but it is not clear whether they are legally obliged to do so. A sensible rule would be to say that banks are obliged to provide modern payment services functionally equivalent to cheques, but that is all. Secondly, if a bank provides a service to customers it is entitled to reasonable remuneration, if that has not been agreed. This principle derives from the general law.
 
The third general point concerns the scope of banking business. There are authorities, in the nineteenth and early twentieth century’s, which suggest that investment advice falls outside the scope of banking business. A leading banking law text still contains the statement, attributable to its original author, that an arrangement like that examined in a 1920 decision, whereby the bank would supervise the customer’s business, especially the financial side, and take all reasonable steps to maintain his credit and reputation, while he was away on war service, ‘can hardly be said to be within the scope of banking business’.5 In fact it cannot be said as a matter of law whether or not a particular service is within the scope of banking business. What is or is not a matter constituting banking business must always be a question of fact, depending on what the bank has agreed to do. It is quite clear nowadays, and it was probably the case in 1918, that investment advice is the common practice of bankers. Supervising a customer’s business may be unusual, but not impossible. In these days of the multifunctional bank the scope of banking business seems, as a matter of practice, to be infinitely elastic.
 
B. Characterising the Banker—Customer Relationship

Foley v. Hill was a historical breakthrough when, in 1848, the House of Lords held that the banker—customer relationship was essentially a debtor—creditor relationship. This characterization was obviously crucial, for it enabled banks to treat money deposited with them as their own. All they were obliged to do was to return an equivalent amount. Rival characterizations—bailment, trust, or agency—would have precluded this. Bailment would in the nineteenth century have obliged the return of the very things deposited and would have had no application with payments into a customer’s bank account by book entry. Trust and agency would have limited how the moneys could be employed. Instead, as Lord Cottenham LC noted, the characterization of the bank as debtor meant the
 Money placed in the custody of a banker is, to all intents and purposes, the money of the banker, to do with it as he pleases; he is guilty of no breach of trust in employing it; he is not answerable to the principal if he puts it into jeopardy if he engages in a hazardous speculation; he is not bound to keep it or deal with it as the property of his principal; but he is, of course, answerable fur the amount, because he has contracted, having received that money, to repay to the principal, when demanded, a sum equivalent to that paid into his hands. 
In the modern day, the characterization of the customer’s claim as debt has also been proffered as a basis for enabling it to be traced at common law into its product (e.g. money taken out by a fraudster)•
 Yet it was quickly apparent that the debtor—creditor characterization was only part of the story. As was acknowledged in Foley v. Hill itself, a bank can in particular circumstances be both trustee and fiduciary. Moreover, in some circumstances a bank can act in yet another capacity, as agent for the customer.
Even on its own terms the debtor—creditor characterization did not accord 100 per cent with the reality. Unlike the ordinary debtor, it was unrealistic to oblige the bank to seek out its creditor, or to repay the loan immediately it was due, in other words, directly after the customer had had the money paid into its account. Conversely, it was also unrealistic to permit the customer, like any ordinary creditor, to demand repayment of the deposit at any time and place. Rather, it was established in a number of cases that the obligation of the bank was not a debt pure and simple, such that the customer could sue for it without warning, but rather a debt for which demand had to be made, and at the branch at which the account was kept. 
The jurisprudential basis of all this lies in practical business necessity, and at the end of the day the leading authority found it necessary to fall back upon the course of business and custom of bankers to explain the deviations from ordinary debtor—creditor law.9 More recently, ‘the basis on which banks invite and get money deposited with them’ was invoked as an explanation of why a bank was not to be treated like other debtors, this time when summary judgment was sought against it for return of a deposit which it resisted on the basis of the equitable interest which someone else might have had in the moneys.’ In practical terms such decisions are obviously sensible. For the purposes of the present argument, however, the fact that the ordinary law of debtor—creditor must be bent to accommodate the bank customer relationship suggests caution in becoming too wedded to it as a characterization of the relationship, even for the narrow sphere of deposit taking in which it was developed.
 Indeed, the excessive attention given to the debtor—creditor side of Foleyv. Hill obscures the fact that the case had an important contractual basis. Chorley probably goes too far in suggesting that if modern contract law had been better developed in 1848, the judges would not so readily have grasped at the long-established cause of action in debt as a method 
of explaining the bank—customer relationship.” But he is certainly correct to highlight the decision’s contractual dimensions, for example Lord Cottenham’s recognition, in the passage quoted earlier, that the banker had contracted to repay the customer. In terms of the ‘superadded obligations’ which the decision also involves, including the duty to honour a 
customer’s payment instructions, clearly their basis is in contract. Contract, in fact, dominates the law relating to the deposit of a cutomer’s moneys with a bank. As the US Supreme Court put it on one occasion: ‘The relationship of bank and depositor is that of debtor and creditor, founded upon contract’.

Once we go beyond the role of the bank as a depository, debt rarely, if ever, raises its head. Contract is pervasive—oral contracts made by bank employees, standard-form contracts in different shapes and sizes, and tailor-made written contracts for particular purposes. Even if the bank is potentially liable in negligence, as a fiduciary, or by statute, contract typically enters the fray so as to modify its duties or exculpate it entirely.’3 No apology is needed for placing the banking contract centre- stage. We have already seen its importance in the banking networks in which banks enmesh themselves with other banks. These inter-bank contracts may be legally binding on customers. However, 
3.3


 BANKING CONTRACTS

 
Central to the banker—customer relationship is contract. The banker—customer relationship is rarely reduced to the one document, however, but instead comprises a variety of written forms, supplemented by terms implied by law. Often, a standard-form contract will govern specific aspects of the banker—customer relationship, whether it be the account, payment, borrowing, security (including guarantees), and derivatives. Associations of banks have had a hand in drawing up standard-form contracts. The role of the International Swaps and Derivatives Association (ISDA) and the International Primary Markets
Association (IPMA) is mentioned elsewhere. In countries like Germany, the Netherlands, and Switzerland there are general business conditions for accounts, drawn up by associations of banks. Historically in Britain banks have not had a standard-form contract for accounts and the parameters of the relationship have been set by a series of terms which the courts have implied over the years. British banks have now adopted a code of practice for banks dealing with personal customers; it is not of itself legally binding, but the courts may well use it as a basis for implying terms into the banker-customer relationship.
There are efficiency and marketing advantages to a bank in the standardization of contracts, reflected in the language of banking products’. Standard terms also enable a bank to set parameters to their liability (or at least to attempt to do so)—for example by terms which represent that counter Parties are not relying on advice from the bank, confirm that the written contract is the entire agreement between the parties and exempt the bank from specified liabilities. The introduction of new services such as electronic funds transfers has led banks to prepare standard terms for their customers. The securities laws now demand written agreements with customers in areas such as fund management.’4 Yet many banking contracts are still tailor-made. Particular terms in financing documents or a securities issue can be negotiated at length. With OTC (over-the counter) derivatives there may not be a ‘battle of the forms’ which are standardized, but a battle of the schedules which contain the key terms about price and nature.
 
This part of the Chapter examines four general matters concerning a bank’s contracts with customers: first, identifying who, precisely is the customer; secondly, determining whether there is an enforceable contract; thirdly, deciding what are the bank’s duties when a customer instructs it to act in a particular way under a banking contract; and fourthly, determining the terms of a particular banking contract.
 
3.3.1.
 Identifying the Customer
Apart from situations where the customer conceals its real identity, there are also circumstances where the bank may be unsure who, precisely, is its customer. A good example is where a bank is dealing with a fund manager. Fund managers typically do not take positions as princiPals but sell their expertise in return for a fee. Thus a fund manager maybe acting on behalf of the trustees of a fund, an investment company, or rich individuals (the fund). The particular fund or company may be clear, and the fund manager as agent drops out of the picture. However, although the bank maybe aware that the fund manager is acting as agent it may not be told which fund is involved, at least until after the contract is made. The fund manager may not disclose this information for commercial reasons; or because  it enters a block transaction, where the securities, foreign exchange, on are allocated to particular funds only after the transaction is complete.

In such cases of an unnamed principal, the bank faces the practical problem of not being able to assess the creditworthiness of the customer. There are also the difficulties of knowing whether the transaction is intra vires the principal, and whether rights of set-off and netting will be effective. Moreover, in calculating a bank’s capital adequacy, how different risk weightings attach to different types of counterparties. A bank with an unknown counterparty will be in a difficult position calculating its capital requirements. Also on the regulatory side is that a bank dealing with unnamed counterparties may find itself in breach of the large exposure limits. Although the money-laundering controls in general terms require identification of a bank’s customer, there is an important exception if the transaction is conducted with a party (in our example, the fund manager) which is itself subject to the controls or their equivalent.
Legally, a customer will be liable on a contract although an unnamed principal, at least if the customer authorized the fund manager (to continue that example) to transact. A difficult question is whether the fund manager is as also liable if, say, the transaction is ultra vires the customer (the fund). There are various arguments that the fund manager, as agent, may be—for example, trade usage, collateral contract, surety ship, and undisclosed (rather than unnamed) principal—but there is no clear authority. Another difficult question concerns the bank settling with an agent (the fund manager), which defaults before it in turn has settled with the unsecured principal (the fund). The bank maybe liable to settle again unless the agent had express authority from the principal, or there is a trade usage for settlement with the agent which can be implied in the contract between bank and principal. 
The problems are compounded where there are a number of unnamed principals, for example the case of the bank transacting with a fund manager i a block transaction of securities, foreign exchange, and so on, which are subsequently allocated to various funds for which the fund manager acts. First, there must be doubts whether with a block transaction the bank is brought into contractual relations with the different funds. Doctrines such as ratification, novation, and assignment are probably not available. It would be different if there were separate contracts which were subsequently allocated, rather than a block transaction, but this is not always market practice. If the funds refuse, or are unable, to settle with the bank, can it look to the fund manager? Various arguments for making the fund manager, s agent, personally liable were touched on in the previous paragraph, and may be applicable here as well. The Financial Law panel believes that standard documentation, which imposes a duty on the fund manager promptly to allocate trades, can deem a contract between the bank and each customer to exist, binding both, and relieving the fund manager of liability.
 So far we have been concerned with the position where there is a principal—it is just that it is unnamed. However, there are situations where the bank deals with a counter Party and it is uncertain whether it is acting as either principal or agent. An example is the multifunctional bank which does not have separate departments and which sometimes transacts on its o account but at other times for, say, the funds which it manages. English law has the peculiar doctrine of undisclosed principal, under which an undisclosed principal can sue and be sued on a contract entered into within its agent’s actual authority. The fund manager, as agent, is also liable on the contract if, for example, the undisclosed principal (the fund) does not settle.
 But if the doctrine of undisclosed principal can be applied when one fund is involved, what of a block transaction, subsequently allocated to various funds (i.e. various undisclosed principals)? The doubt whether there can be a contract between the bank and each fund, discussed in the context of unnamed principals applies here as well. Dual capacity is undesirable, and it is better if a bank segregates its activities Proprietary trading, fund management, and so on—and so makes clear to others on what basis Principal or agent—it is entering a transaction. 
 
B. Validity of a Banking Contract Authority and Capacity

 For a bank and its customers to be able to enforce a contract, it must obviously be recognized as having been validly effected in law. The topic can be examined in various ways, but here the analysis proceeds by examining, first, the authority of the persons contracting and, secondly, the capacity of those purporting to contract. A first line of defence raised in many cases is that the person who contracted lacked authority to do so, or that the contracting party itself lacked capacity to enter the particular contract.
(i) The Persons Contracting—Authority

 Say A negotiates a financing contract with a bank. It deals with the manager of an important branch of the bank. Subsequently the bank reneges, claiming that the manager lacked authority to enter into the particular contract. Conversely, take the situation where a bank negotiates with A, a ‘manager’ of a company, and agrees to advance money to a third party on the company giving certain undertakings. Subsequently, when the bank claims under the undertakings, the company contends that A never had its authority to give them. Both examples are illustrative of the problems which arise because organizations, including banks, must of their nature act through human agents.
 
Agency is a key concept in whether a commercial organization is to be bound by those such as directors and other employers acting in its name. An agent can by virtue of his or her authority bind a principal in relation to a third party. If an agent has express actual authority to negotiate a banking contract, then its principal is bound. Even where an agent acts without express, actual authority, it is generally open to the principal subsequently to ratify the transaction. The problem arises where, in this situation, the principal instead wants to renege on the transaction.
 
English law has two answers. First, if the agent has implied, even if not express, actual authority, the principal is bound. Usual authority is authority which is objectively determined—what is normal or customary in the particular business or profession. For example, where companies appoint managing directors, they impliedly authorize them to do such things as fall within the usual scope of that office. Limitations on their authority do not count unless the third party is aware of them. The difficulty with usual authority is in determining what is normal or customary: for example, what is normal or customary for the managing director of an international bank may not be normal or customary for the person occupying that position in a small trading company with which the bank contracts. For this reason usual authority can rarely be invoked.
A second answer provided by English law is that, because of the principal’s own conduct or the way it has allowed the agent to act, it may be  estopped from denying the latter’s authority if the third party has acted in reliance upon the apparent position. The agent is said to have apparent or ostensible authority; sometimes the result is described as agency by estoppels. Unfortunately the law is in a tangle, and causes injustice to third parties dealing with a body, by making the issue of the binding nature of transactions turn on matters which are purely internal to that body. This is because of the rule, which tends to be treated as if it had statutory force, that the representation that the agent had authority to enter a transaction must be made by someone within the body who has actual authority to manage its business, either generally such as the board of directors, or in respect of matters to which the particular contract relates. Consequently, however reasonable it may be for third parties to do so, they cannot rely on an agent’s own as to his or her authority, or even on representations by a superior lacking actual authority.
Fortunately, in several cases, the Court of Appeal has been able to reach a commercially sensible result and has upheld transactions which the third party plausibly regarded the agent as having authority to enter. This, however, has involved intellectual gymnastics to maintain the principle that any representation must be made by someone with actual authority. A distinction has been drawn between those with actual authority representing an agent’s authority, and representing that someone is in a position to communicate decisions from those with actual authority. Thus a body may confer apparent authority on an agent to convey, falsely, its approval of a transaction, even though the agent is not clothed with apparent authority to enter into it on behalf of the body. More intellectually satisfying would be a new approach to the issue of apparent authority which gave effect to the reasonable expectations of third parties and which recognized the commercial realities, for example that given constraints such as. time, third parties cannot penetrate too far behind institutional facades. 

(ii) The Bodies contracting – Capacity 
Agency is a doctrine which has a wide application in determining whether organizations are bound by the actions of their officials. However, it is not universally applicable. The legal relationship between a public body and those acting on its behalf is one of delegation not agency. Indeed, the juridical nature of a body has a series of consequences for its capacity to enter transactions. What follows is a sample.
 
Until relatively recently, those entering contracts with companies were bedeviled by the ultra vires rule and the doctrine of constructive notice. Thus a bank might subsequently find that the company with which it had contracted was acting beyond the scope of its constitution. It was deemed to have constructive notice of a company’s constitution, along with its other ‘public documents’. Since ultra vires contracts are void, a bank was unable to enforce them, although it might be able to recover money advanced by restitution or subrogation to other creditors. Statute has largely abrogated the ultra vires rule and the doctrine of constructive notice in relation to corporate contracts. A company now has full capacity as regards third parties. In dealing with a company good faith third parties are not affected by any constitutional limitations on the authority of the board of directors. Good faith is presumed. Moreover, not only are third parties under no duty to investigate whether a transaction is contrary to the company’s constitution, they are not to be regarded as acting in bad faith by reason only of knowledge that an act is outside the board’s powers.
 
Quite apart from ultra vires and constructive notice, whether a third party who deals with someone representing a company is entitled to assume that the board has authorized that person to bind the company depends on the principles of agency already mentioned. There is also a rule of company law relating to matters of procedure—the rule in Turquand’s case. As a result of this, unless third parties have been put on inquiry, they are entitled to assume that there has been due compliance with all matters of internal management and procedure. This is especially helpful if they are dealing with those other than the board or persons authorized by it, since the statutory protections discussed in the 
- previous paragraph do not apply in respect of their acts and transactions. 
Finally in relation to companies, mention should be made of section 
37 of the Companies Act 1985, whereby bills of exchange, cheques, and promissory notes are deemed to be drawn, accepted, or endorsed on behalf of a company if done so in the name of the company, or if the person with authority signs ‘by or on behalf of or ‘on account of the company. Those not so signing may be personally liable on the instrument.29 For present purposes, however, the more interesting question is whether this provision gives greater protection than the common law to, say, banks discounting an instrument. Take the position if the person in signing it is fraudulent. At common law, constructive knowledge that the person is acting in his or her own interests will defeat the bank. But in discounting a bill the bank might argue that not only is constructive notice anathema as a matter of policy, since a commercial transaction is involved, but also that the section ‘deems’ the instrument to be drawn etc. by the company with the result that the fraud can be ignored.
Ultra vires is still alive and well when it comes to transactions involving bodies other than companies, such as local authorities and industrial and provident societies. Banks are generally protected in lending to local authorities, since they are absolved by statute from inquiring into whether the borrowing is legal, and they are not to be prejudiced by any illegality or irregularitY. But moneys paid over to a local authority may be for purposes ultra vires its powers such as a derivatives transaction, albeit that the moneys may be recovered as unjust enrichment of the local authority. Moreover, the transaction may be a guarantee given by the local authority in relation to an impermissible way of raising money—and thus unenforceable by the bank. To overcome the problem, the Financial Law Panel has proposed a tribunal to give preclearance certificates for transactions with public bodies, which would be conclusive in favour of third parties.
 A final example relates to dealings with trustees. Banks may transact with trustees including trustees of investment funds, or themselves be trustees of funds or of securities issues. Because a trust is not a legal entity, a counterparty must transact with the trustees of a trust or, in the case of a corporate trustee, that corporate trustee. The counterparty must satisfy itself that the trust instrument permits the trustees to enter into the transaction in question. This is because, for the trustees to be indemnified out of trust assets—and thus, in turn, for the counter Party to have an effective claim against the assets by way of subrogation to the trustees’ indemnity—the trustees must have incurred the liability properly and in the_due administration of the trust. Even if the trustee is empowered to enter a transaction, there is authority that a trustee may lose its right of indemnity for an unrelated breach of trust. A counter- party is likely to be ignorant of this and unable to discover it by inquiry. A separate problem arises where a trustee is acting in relation to a number of trusts, for example, as trustee of various investment funds. In each transaction it is necessary to identify on behalf of precisely which investment fund the trustee is acting, for its right of indemnity is confined to those assets alone.
 
C. The Bank’s Mandate

Civil lawyers have sometimes used the concept of mandate to categorize the relationship between customers and their bank. No practical consequences seem to flow from this categorization in France, Belgium, and the Netherlands. In fact other classifications have also been used, for example, a relationship for rendering a service. German law, however, contains a number of specific consequences if the relationship is subsumed under the heading of mandate, flowing from the provisions of the civil code governing this type of contract.

English banking law has taken the concept of mandate, but has given it no precise meaning. Sometimes bankers use it as a general term applying to the contract with their customers governing particular banking services (e.g. the mandate for a joint account). We can put mandate in this first sense to one side. At other times mandate is used in a second, narrower sense, as the authority for a bank to act in a particular way, for example a mandate authorizing a third party to draw on an existing account. This may not constitute a contractual variation, at least until acted upon. Once a mandate is binding on a bank, however, it must act or be in breach of contract. Thus a mandate in this second sense leads to an order, rather than a request. If the bank acts outside any authority so conferred, this will not be binding on the customer and the bank will be liable for any loss.
Where a mandate is given in this second sense, there is a duty on the customer to exercise care to make the mandate clear and unambiguous, so that the bank will not suffer loss while executing it with reasonable care and skill. ‘The banker, as a mandatory, has a right to insist on having his mandate in a form which does not leave room for misgivings as to what he is called upon to do. If the mandate is ambiguous it has been said that the bank is not in default if it adopts a reasonable meaning. This is now subject to the caveat that when the ambiguity is patent, it may well be right in the light of the communications available to have the instructions clarified by the customer, if time permits, before acting on  
them.39 Saying that the customer is authorizing the bank to act in a particular way should not be taken to mean that the bank automatically then acts as agent. In acting with a customer’s authority it may well be, and often is, doing so as principal.
Mandate is sometimes used, thirdly, in a yet narrower sense, as the authentication for the bank to act for the customer in a particular way, for example, to make payment, to release securities held by it as custodian, to transfer investments, and so on. Signature is a typical form of authentication but there may be other avenues such as a PIN, tested telex, or SWIFT message. Banking practice will be important in this regard, but not determinative. Because of the possibility of fraud, certain forms of authentication ought not to be acceptable (e.g. faxed signatures). In general terms, the authentication ought to be a commercially reasonable method of security against unauthorized orders.

In this third sense mandate is analytically distinct from authorization. In practice the consequences of disobeying a mandate in this third sense are often expressed as an issue of authority: not having authentication, the bank had no authority to act and is liable for the customer’s loss. However, mandate in this third sense is contractual in character, either as a term of the contract governing the particular service, or the method of performance contemplated by the contract. The bank acting without proper authentication is breaching its contract. 
What a customer has authorized (mandate in the second sense) or what authentication is required (mandate in the third sense) may be a matter of interpretation. Thus a bank’s agreement in relation to a joint account to honour only those instructions signed by both account holders carries with it a duty not to honour instructions which are not signed in that manner—a duty incidentally owed to the account holders severally. Say that the written contract with the bank says that particular services (e.g. release of securities in custody) will be performed on the customer’s written instructions only’. This type of clause should be read as obliging the bank to act only when it has received instructions in writing (rather than orally), and provided that they are suitably authenticated.
Once the nature of the mandate is determined, the approach of the English courts is strict. The bank must do exactly what the customer requires of it. This is a general contractual principle-whenever anyone undertakes to secure a particular end, failure to do so is breach of contract. Almost achieving the goal, even exercising reasonable care and skill, is insufficient. Thus the bank straying beyond its authority, however slightly, and despite herculean efforts, will be in breach of mandate.
 So, too, if a bank acts on faulty authentication, however close it may be to the contractual authentication, and although reasonable care and skill would not have detected the deviation. A common instance is the forged cheque which, however expertly done, does not entitle the bank to debit a customer’s account. However, banks are free to specify the authentication they will accept in their standard-form contracts. In retail electronic funds transfer systems, for instance, if all they require is the use of a card and a PIN, this exposes customers to a greater chance of loss when compared with the use of signatures on cheques.43 Customers suspecting that their mandate is being abused must notify the bank so it can take preventive action. Failure to do so may estop them from denying that it is proper and authentic.
 
A strict approach to mandate protects customers. So, too, does the recognition in English law that there are some limits on a bank’s entailment to treat a mandate as absolute. Thus a bank receiving a valid order from a customer, properly authenticated, is generally bound to execute it. But if the bank knows it to be dishonestly given, if it shuts its eyes to the obvious fact of dishonesty or if it acts recklessly in failing to make such enquiries as an honest and reasonable bank would make, then it will be liable for the customer’s loss as a result of it so acting.44 The situations in which a bank must not act, even if the instructions conform with its mandate, will be unusual. The test is, however, whether any reasonable banker would suspect fraud. Partly this may be a matter of banking practice. Primarily, however, whether a bank is ‘put on inquiry’ is a matter of fact. Apart from the clear indicia of fraud, matters to be taken into account in determining the factual issue seem to include the bank’s course of dealing with the customer, the amount involved, the need (or otherwise) for prompt action, the status of any person purporting to act as the customer’s representative, the relative ease in making inquiries, and any unusual features.
 
D. Contract Terms
 
As we have seen, standard-form contracts, sometimes drawn up by associations of banks, are a feature of the banker—customer relationship. By definition these are in writing. Because of their nature, tailor-made contracts are typically also in writing. Yet despite a written contract, parties may argue that there are additional terms which should be implied. The English courts are nowadays loath to do this.
A leading decision is Tai Hing Cotton Mill Ltd v. Liu Chong Hing Bank Ltd. There the banks argued that the account relationship gave rise to a contractual or tortious duty on the part of the customer to exercise reasonable internal controls to prevent forged cheques being presented to the bank, or at least to check its periodic bank statements to uncover unauthorized items. The Privy Council held that the customer had no such duties. To have held otherwise would have been inconsistent with principle. In the absence of express terms, English courts will imply terms in contracts only if previous decisions so demand, if there is some compelling reason (‘business efficacy’), or because of custom or usage. In the present case, previous decisions were against the implied duties suggested, that customers take precautions or check bank statements. Precedent quite specifically limits the implied duties of customers to exercising reasonable care in executing written orders, such as cheques, so as not to mislead the bank or to facilitate forgery, and to notifying the bank of forgeries of which they become aware. Moreover, the implied terms suggested by the banks were not a necessary incident of the banker—customer relationship, nor did they have any basis in banking practice.
If the banks wanted protections said the Privy Council, they could have specified it in written contracts with the customer, or have the legislature change the law. Besides, it noted, the existing law spreads losses which, for an individual customer, could be very serious. It was also argued that the customer had duties in tort to take precautions or to check its bank statements. There is no reason why, on ordinary principles, tortious and contractual duties should not co-exist. The Privy Council held, however, that a tortious duty could not be wider than a contractual duty in relation to the same matter, and for this reason it held that tort could not assist the banks by imposing duties on the customer not arising out of the contract.
Tal Hing involved a recurrent theme in commercial law decisions— which of two relatively innocent parties should suffer from the fault of the third? It might be thought on the facts that the customer was more to blame for the loss than the bank in not exercising adequate control over its fraudulent employee. But to have held the customer liable the Privy Council would have had to distort significantly the general law of contract and tort in order to place liability on it. In any event, a bank could always place the liability on customers through express terms, subject to the common law rules and the unfair contract terms legislation. That none have done so suggests a fear of adverse customer reaction. Otherwise, if there is a case for sharing the loss between the two innocent parties in such cases, it must be introduced through legislative, not judicial, change.
 
In response to the Tai Hing decision, a UK government-appointed committee on banking services recommended that there should be a statutory provision whereby, in an action against a bank in debt or for damages arising from payment in breach of contract, the bank would be able to raise contributory negligence as a defence if it were sufficiently serious and inequitable for the bank to be liable for the whole amount.48 Nothing has been done to give effect to this recommendation, perhaps not surprisingly when, with private customers at any rate, it would have put the banks so firmly in the driving seat. The committee rejected the approach elsewhere in Europe of general business conditions for banks, on the rather tenuous grounds that this would mean inflexibility. Its support for a code of banking practice has, however, borne fruit.
 
In Tai Hing the judicial refusal to imply terms benefited the customer. The court refused to add to those few duties traditionally imposed on customers in relation to an account. That existing implied terms in this context are favourable to customers may be explained by the fact that they evolved at a time when bank customers were principally traders and the professional middle class. In other contexts, however, the refusal to imply terms may be to the benefit of the bank. 
3.4.
 REGULATING BANKING CONTRACTS

Once a bank offers services to the public, the relationship of bank and customer is potentially subject to regulation. The state acts as a surrogate for the customer and compels banks to meet standards purportedly in the customer interest. By contrast with elsewhere, the bank—customer relationship in the United States is heavily influenced by regulation.51 This is not to say that regulation is unknown elsewhere. In Sweden, for example, the Finance Inspection Board has made important rulings relevant to aspects of the basic relationship.52 
Regulation varies with the type of customer: thus consumer customers aRe especially protected by general legislation on unfair contract terms and by specific legislation on consumer credit. The subject matter is also relevant. Discrimination on the grounds of race and sex is prohibited in banking as in other services. Securities dealings are quite heavily regulated in the interest of investor protection, Yet another variable is the regulatory style of a jurisdiction. In the United Kingdom self-regulation is favoured so that matters which in places like the United States are dealt with by regulation and the courts, in Britain are resolved through the code of banking practice (‘Good Banking’) and the operation of the Banking Ombudsman.
From the range of relevant provisions, this section selects for discussion the general statutory controls on unfair contract terms, as they relate to banking services. Reference is also made to the common law and code of banking practice. The approach is illustrative, rather than exhaustive.
 
3.4.1.
 The Common Law

 Legislative control of unfair contract terms was enacted against a background of common law rules, which were thought to be inadequate in protecting contracting parties. That does not mean the common law rules should be overlooked. There is, however, the fundamental problem that once customers sign a contract they are generally bound, even if they have not read its terms. The justification for this rule focuses on form, not substance. Signature of a document is a formal device, and means that parties can treat a contact as concluded. Another, ancillary, justification is that a party obtaining a signature relies on it as conclusive of the other party’s agreement. The rule is subject to a number of limited exceptions: non estfactum; fraud and misrepresentation; undue influence and unconscionability; and that the document did not appear to be contractual. It may also be that there is an exception where the signature was otherwise written in circumstances in which it did not signify the customer’s assent to be bound. In some other common law jurisdictions the rule has not always been applied.
Absent signature, however, customers may be able to argue that the bank’s written terms have not become part of the contract. The bank has to establish that customers were given adequate notice. This is a question of fact and a court will give attention to all the circumstances of a case. The burden is heavy if unusually wide or onerous conditions are to become part of the contract. In one case Denning U said: ‘Some clauses which I have seen would need to be printed in red ink on the face of the document with a red hand pointing to it before the notice could be held to be sufficient.’ That approach was applied in another leading Court of Appeal decision, where nothing was done to draw the customer’s attention to the relevant condition: it was merely one of four columns’ width of conditions printed across the foot of the delivery note. Consequently the court held that it never became part of the contract between the parties.
As far as their reasoning is concerned, such cases usually involve a consideration of what is customary in a trade, or what are the reasonable expectations of a party, in order to determine whether a clause is unusually wide or onerous. For example, it could never be argued these days on behalf of customers that they would always expect a fixed or maximum rate of interest. Bank customers are used to floating interest rates. What, arguably, they do not expect is a change in the method of calculating interest rates which results in interest rates being substantially greater than under the. previous method of calculation. Were a variation clause to permit this, it should arguably be treated as unusually wide or onerous and needing the ‘red-hand’ treatment before being incorporated in the bank—customer contract.
Even if clauses are found to have been incorporated in a contract, they maybe construed against a bank. The contra proferen turn rule is applied in cases of ambiguity or where other rules of construction fail. If it is applicable, it results in a contract being construed against its maker. Particular types of clause may be construed against a bank. Clauses imposing bank charges, for example, must be very clear about the obligation of the customer to pay. Exclusion clauses are another example, and must explicitly state that they extend to a bank’s oral, as well as written, misrepresentations, and to its failure to exercise reasonable care and skill.
Variation clauses regularly appear in UK banking contracts. They may be void for uncertainty. Moreover, there is authority that clear words are necessary if a contract is to entrust one party with power unilaterally to vary its terms. The reason behind this is fairly obvious. As a matter of legal analysis, it can be treated as one of the various rules of construction—of which the contra proferentum rule is another—used by courts to discover the intention of the parties to a contract.
Entire agreement clauses typically provide that the written contract sets out the entire agreement between the parties and that the customer cannot rely on any misrepresentation unless contained in it. In several decisions the English courts have found that versions of such clauses were not effective in excluding liability for pre-contractual misrepresentation. 60 A very explicit entire agreement clause might be sufficient at common law, although it would still run the gauntlet of the reasonableness test demanded by section 3 of the Misrepresentation Act 1967 of exclusions or restrictions on liability for misrepresentation.

 
B. UCTA

 Despite these common law rules, additional protection was thought necessary. As far as the Unfair Contract Terms Act 1977 (UCTA) is concerned, the important general point to note is that it is not confined to consumer contracts. Indeed the majority of reported cases under UCTA have been commercial cases. This is especially relevant to the provision of banking services.
 
(i) Negligence
 The result of section 2(2) of UCTA is that a bank cannot, by reference to any contract term, or to a notice given to customers generally or to particular customers, exclude or restrict its liability for negligence, unless the term or notice satisfies the requirements of reasonableness. Negligence is defined to mean the breach of any obligation, arising from the express or implied terms of a contract, to take reasonable care or exercise reasonable skill in the performance of a contract, or of any common law duty to taice reasonable care or exercise reasonable skill (e.g. as an agent). Throughout the book there are frequent references to the obligation of a bank to at with reasonable care or skill. Section 2(2) applies.

(ii) Contractual Performance

Section 3 of the 1977 Act applies to contracts in which a person deals as consumer or—and here commercial contracts are potentially caught— on another’s written standard terms of business. The latter are not defined in the Act. If section 3 applies, a bank (in our case) cannot by reference to any contract term, except insofar as it satisfies the requirement of reasonableness, ‘claim to be entitled to . . . render a contractual performance substantially different from that which was reasonably expected’ of it. The subsection can apply where there is no breach of contract at all, as with a clause enabling the bank to terminate a facility ‘on demand’, or with a variation clause.
As its wording indicates, the focus is on the reasonable expectations of the customer. It would seem that the presence of the clause is itself a factor to be taken into account in deciding what were the reasonable expectations of the customer. In other words, to continue with the examples of a termination or variation clause, if the customer actually knew that a bank had an unlimited power to terminate or to vary the contract, it might be difficult in practice to establish that its reasonable expectations were other than the mode of performance set out in the written terms signed at the time the contract was first made. However, there is a plausible argument against this: in the absence of ‘red-hand’ treatment, or of evidence that particular customers knew of the existence of the clause, can it he said that, simply because they signed the terms, their reasonable expectations were other than that the bank would perform in accordance with the general terms of the contract, or of the accompanying material, unless they were seriously in default, or with perhaps some minor variation of the contract, for example in matters such as interest rates?
 
(iii) General Matters 

Section 13 of the Act extends the scope of section 2(2) beyond exclusion clauses proper to duty-defining clauses, i.e. those which purport to limit or exclude the relevant duty of care. Also caught in relation to sections 2(2) and 3 are attempts to subject liability in its enforcement to restrictive or onerous conditions; excluding, restricting, or prejudicing rights or remedies; and using the rules of evidence or procedure to avoid liability. A clause in a banking contract excluding or restricting a right of set-off would thus be subject to the UCTA tests. 
The reasonableness test pervades the Act and applies in particular to the provisions already considered. It is determined at the time the contract is made so that the extent of any loss cannot of itself be taken into account. The term must have been a fair and reasonable one to include having regard to the circumstances which were, or ought reasonably to have been, known to or in the contemplation of the parties at that time. In other words, reasonableness is decided between these parties, not in the abstract. The onus is on the bank to establish that the test is satisfied. In decisions examining the reasonableness of contractual terms, the courts have had regard to a wide range of factors (including those set out in Schedule 2 to the Act, although strictly speaking these are confined to the application of those parts of the Act relating to the sale of goods and analogous matters). Thus the respective bargaining power of the parties; whether the terms were negotiated (not necessarily between the parties but between representatives, say, of the banks and of the consumer interest); the degree of notification to the customer; and the length of the contract—these have all been taken into account. Section 11(4) directs attention to resources and insurance as factors to be considered in the reasonableness of limitations on the amounts payable on liability for damages. As would be expected, the courts are more prepared to declare clauses in contracts involving consumers to be unreasonable than clauses in contracts involving commercial parties of equal bargaining strength.
By contrast with the Unfair Terms in Consumer Contracts Regulations 1995, UCTA is not confined to consumer contracts. Attempts to exclude negligence (section 2), and standard terms affecting contractual performance (section 3), are caught, even if between a bank and commercial customer. But some of UCTA’s protections are confined to those dealing as consumer. Thus if a banking contract is tailor made—it is not the bank’s written standard terms of business—section 3 applies only to a customer dealing as consumer. 

‘Dealing as consumer’ is defined in terms of neither making a contract in the course of a business nor holding oneself out as doing so. Moreover, the onus in UCTA is placed explicitly on the party claiming that another party does not deal as consumer to show that. ‘Dealing as consumer’ has been considered by the courts on a number of occasions and a wide view taken. In one case the Court of Appeal was persuaded that a company which was in the business of shipping brokers and freight forwarding agents was dealing as a consumer in purchasing a motor car, which was to be used by the owners of the business partly for business and partly for pleasure. The somewhat questionable reasoning was that the company was not in the business-of buying motor cars, and indeed had bought only one or two previously. Clearly if this reasoning were to be applied, the customer of a bank using its services for both business and private purposes might well be said to be dealing as consumer.

(iv) Exclusions
 Specific exclusions of UCTA’s application are set out in the legislation. Schedule 1 provides that sections 2 and 3 do not extend to a variety of contracts, including any contract so far as it relates to the creation or transfer of securities or of any right or interest in securities. In a banking context this exclusion in UCTA covers certain contracts, such as one to carry out a customer’s instructions to sell securities. Thus excluding the bank’s duty in a securities sale to provide best execution, to avoid conflicts of interest, and to account for all profits made, might not fall within the UCTA net. Clauses excluding liability for advice in relation to securities would not be as fortunate.
UCTA is also excluded from applying to contracts, when English law is the proper law of the contract only by choice of the parties i.e. where the law of some other country would, in the absence of that choice, have been the proper law. This is an unusual provision for UK legislation, as generally it will be only as a matter of implication that UK statutory law does not apply in such circumstances. It is especially important in banking, since financing contracts having no connection with England will often have English law as the proper law: UCTA does not apply in such cases.
 
C. The Unfair Terms in Consumer Contracts Directive
 
The Unfair Terms in Consumer Contracts Regulations 1994 (the UTCC Regulations) implement in the United Kingdom a European Community directive on the matter. The Regulations add a layer of regulation to consumer banking contracts, while leaving the existing law in place. The Regulations are at once both narrower and broader in scope than the Unfair Contract Terms Act 1977. They are narrower in being confined to consumer contracts; UCTA applies to both consumer and commercial contracts. On the other hand the regulations extend well beyond exclusion clauses: they specifically mention clauses which occur in a financing context—set-off clauses, forfeiture clauses, and clauses which 
arguably infringe the rule against penalties. Moreover, the regulations do not have the same exclusions written into them as UCTA, such as the exclusion of contracts for carrying out a customer’s instructions to sell shares. There is also the important provision that the written terms on which (in our case) a banking service is provided must be in plain, intelligible language. Note that plain, intelligible language does not necessarily go as far as plain English. If there is any doubt about a written term, the interpretation most favourable to the consumer prevails.
 (i) Consumer contracts 
The UTCC Regulations apply to any term in a contract concluded between a supplier and a consumer. The meaning of supplier is examined shortly. ‘Consumer’ is defined as a natural person who is acting for purposes which are outside his or her business. Business includes a trade or profession. This is language different from the meaning of the term ‘consumer’ in other UK legislation, notably UCTA. The point arises of the individual contracting partly for business, partly for other purposes. In the banking context there are obvious examples—the small trader with just one current account for his business and personal matters; the professional borrowing for home renovations which are to include a new study so that she need not travel every day to work; and a wife, who just happens to be a shareholder in her husband’s business, giving the bank security over her share in the domestic home for that business. Since the regulations do not require a consumer to be acting ‘wholly’ outside the business, it seems arguable that, so long as one purpose or more was outside the person’s business, he or she could still be a consumer despite there being a business purpose. A more restrictive test, while still recognizing that having some business purpose will not disqualify a person from being a consumer, is to read the definition as requiring the consumer to act primarily for purposes which are outside his or her business. This would be consistent with other areas of the common law. Focusing on the primary purpose or purposes to determine whether a person is acting outside a business seems also consistent with European Union law.
 
(ii) Standard Terms

The Directive strikes only at standard terms; despite earlier drafts the Directive as adopted does not apply to every term in a consumer contract, nor indeed to a consumer contract at all if every term has been individually negotiated. However, the definition of terms which have not been individually negotiated is very broad. Thus the UTCC Regulations apply to any term in a contract concluded between a bank and a consumer where the term has not been individually negotiated. Notwithstanding that a specific term or certain aspects of it have been individually negotiated, the regulations apply to the rest of the contract if an overall assessment of it indicates that it is a pre-formulated standard contract. Under the regulations the onus of establishing that a term was individually negotiated is on the bank. 

The distinction between standard and individually negotiated terms derives from German law; the Standard Contract Terms Act 1976 provides that there are no standard contract terms where the conditions of the contract have been negotiated in detail. The approach differs from UCTA, where section 3 applies if a party deals on the other party’s written standard terms of business. Under the UTCC Regulations a party could be dealing in that way but not be able to attack a particular term in the contract as unfair because it was individually negotiated. Obviously the key issue is to identify the individually negotiated term. 
Reflecting the Directive, the Regulations provide that a term is always to be regarded as not having been individually negotiated when it has been drafted in advance. Clauses from precedents, manuals, or even one previous agreement would be drafted in advance. Consequently, even if a consumer negotiates hard over such a term, but at the end of the day fully accepts a pre-formulated term, that is not an individually negotiated term and can be attacked as unfair. Similarly, if a consumer is given a choice of a number of pre-formulated terms, say in relation to different methods of repaying a mortgage (repayment, endowment, etc.), those terms are not individually negotiated. But if there are gaps in a preformulated term, which are filled in after negotiation, then the term should be an individually negotiated term. 
Take a hypothetical case, the bank genuinely wants the guarantee to cover £15,000 but eventually agrees to a limit on the surety’s liability of £10,000. It is easy in this context to conclude that the term has been individually negotiated. It should, however, even be possible to conclude that the clause has been individually negotiated where the consumer finally agrees to the figure being £15,000. In the Directive, a term is always regarded as not being individually negotiated when it has been drafted in advance ‘and the consumer has not been able to influence the substance of the term. If the bank is genuinely open to persuasion, but at the end of the day the consumer agrees to the bank’s position, the term is arguably still individually negotiated. It will be necessary to examine the circumstances surrounding the negotiation of the term. The difficulty facing the bank will be in establishing that it was open to persuasion—and the onus is, as indicated, on it.
 
(iii) Exclusion of Core Provisions

 A very significant limit on the reach of the UTCC Regulations is that the core provisions of a contract cannot be questioned. In other words, it is only the subsidiary terms of a contract which can be attacked as unfair. Nonetheless, the UTCC Regulations provide that in assessing the fairness of a particular contract term, the courts may refer to all the other terms of the contract, including core terms.
This limitation on the scope of the UTCC Regulations reflects the position ultimately agreed for the Directive, that consumers should not be able to reopen a bad bargain. Any control of the essence of the business—consumer relationship, it is said, would be in breach of the fundamental tenets of the free market and consumers would no longer shop around for the best banking terms. The first point is purely rhetorical, since the fundamental tenets of the free market are constantly adulterated. The argument about moral hazard, that consumers would be less careful if the substance of the contract were reviewable, even if only at the margin, would seem counterbalanced by other considerations. However, the Directive accords with the English common law reluctance to examine the value of consideration. The result is, however, that the title of the Directive is a misnomer, like that of the 1977 Act. At most these core terms might fall foul of the requirement in the regulations that all terms in a consumer contract be clearly expressed, or of provisions in the general law such as those against extortionate credit bargains.
The unfair terms which are not capable of review under the regulations are those which relate to ‘the definition of the main subject matter of the contract’ or to ‘the adequacy of the price and remuneration’. Inevitably there will be quibbles about what is encompassed by the main subject matter of the contract. Take a basic banking contract, the customer opening an account. Is the main subject matter of the contract the simple undertaking of the bank to accept deposits and to repay, say, on demand? Or does it extend to the bank’s willingness to provide cheque facilities, since in the English context a current account implies a willingness to accept deposits and provide such facilities? In theory it should not be possible for a bank to inflate the main subject matter of a deposit contract by qualifying the description of the facility. The bank agrees to open a ‘premium account’ for the customer—but there is still the issue of whether the main subject of a contract to open a premium account is everything which distinguishes a premium account from an ordinary account.
The ‘adequacy of the price and remuneration’—words taken from the Directive—is referred to as the ‘quality/price ratio’ in its preamble. The terms, ‘price’ and ‘remuneration’, arguably differ between themselves. Neither is equivalent to the English concept of consideration which encompasses money and money’s worth. On one construction of the Directive and Regulations interest may not be a core provision, since there is a specific exemption built into the list of potentially unfair terms relating to variable interest rates.
Take a bank providing customers with a basic account with free chequing facilities but no interest, and a premium account which pays interest but which is available only to those on a high income and for which an annual charge is payable. A consumer might wish to argue (i) that it is unfair when she hardly ever uses cheques for the bank not to pay interest on balances; (ii) that the annual charge on premium accounts is too high; (iii) that the interest rate on those accounts is too low; and (iv) that it is unfair to refuse premium accounts to those prepared to pay the annual charge but not with a high income. The first goes to the consideration of the contract, although it seems strained to regard it as a complaint about the adequacy of remuneration (unless one treats as ‘remuneration’ money’s worth i.e. the occasional provision of chequing facilities). The second complaint is obviously one about price (and probably remuneration), and the third about remuneration (and probably price). The fourth complaint does not concern consideration, price, or remuneration, although when coupled with its context, and by comparison with an ordinary account, it relates to a quality/price ratio.
 
(iv) Mandatory, Statutory, or Regulatory Provisions/International Conventions
Excluded from the scope of the regulations is a term incorporated in a consumer contract in order to comply with or which reflects (i) statutory or regulatory provisions of the United Kingdom; or (ii) the provisions or principles of international conventions to which the Member States or the Community are party.
‘Statutory provisions’ are straightforward and include terms inserted in consumer credit agreements in line with the Consumer Credit Act 1974 and-its attendant regulations. ‘Regulatory provisions’ are also fairly readily identifiable and include terms inserted in customer investment agreements as required by the rules of, say, the Personal Investments Authority and other bodies recognized under the Financial Services Act 1986. In both cases the justification, set out in the Preamble to the Directive, for excluding such terms from the test for unfairness is met, namely that the legislator or regulator in performing its public functions will presumably take the consumer interest into account in formulating such terms.
What of self regulation, for example the terms required by the Code of Banking Practice—do they reflect regulatory provisions? If there were a substantial input into that code by, or if a public body such as the Bank of England or the Office of Fair Trading had a veto power over its contents, the question may have some force. Even then it might be said that the substantial public input or veto would have to have consumer- protection purposes. In other words, it would not be enough for the Bank of England or Office of Fair Trading to have primarily in mind prudential or competition reasons.
The exclusion of provisions demanded by or reflecting international conventions has a narrow ambit. All Member States have to be party, or the Community itself has to be a party. Were the United Kingdom alone to be an adherent of an international convention, however, implementing legislation would most likely have been passed so that the regulations would not apply by reason of statutory provision.
 
(v) Banking and Financial Services

 As indicated, the UTCC Regulations apply to any term in a contract concluded between a supplier and a consumer. A supplier is defined as a person who, acting for purposes related to his or her business, supplies services. The definition does not require that the service be provided to the consumer. Thus a guarantee is covered, albeit that the bank is providing the service (i.e. finance) not to the consumer guarantor, but to the borrower, and that the borrower is not a consumer. Where a consumer borrower is itself providing the security, it is arguable that the security forms part of a financing package—indeed there will be cross-referencing—so that it must be read together with the loan contract, and both together involve a service.
Services’ is not defined, but clearly banking and financial services are covered. Core banking—taking deposits and making loans—obviously involves the provision of services. Effecting a customer’s payment orders is also a service. So, too, are financial advice, securities dealing, fund management, and so on. The indicative list of unfair terms in the Directive, and in Schedule 3 of the Regulations, specifically refers to clauses which regularly feature in financing contracts. Indeed financial services are specifically mentioned in Schedule 3.
 Paragraph 1(g) and (j) refers to terms which enable a supplier to terminate a contract of indeterminate duration without reasonable notice (except when there are serious grounds for doing so), or to alter the terms of the contract unilaterally without a valid reason which is specified in the contract. Paragraph (I) refers to a term which allows a supplier of services to increase their price without giving the consumer the corresponding right to cancel the contract if the final price is too high in relation to the price agreed when the contract was concluded. Then paragraph 2 of the Schedule goes on to state expressly that the indicative clauses in paragraph 1(g) and (j) are without hindrance to suppliers of financial services, which terminate a contract of indeterminate duration unilaterally, or which reserve the right to alter the interest rate or other charges, provided in both cases the consumer is required to be quickly notified and, in the case of unilateral alteration, the consumer is also free to dissolve the contract.
On demand termination is a regular feature of bank financings. It would seem to be a core provision and not subject to attack, unless in unintelligible language. If not, it is prima facie unfair, and is not saved by paragraph 2 in the absence of valid reasons for the termination. Setting out events of default in the agreement may go some way to evidencing this. In contracts of indeterminate duration, terms permitting unilateral variation are still permissible. However, all this is subject to notifying the customer, and arguably this demands individual notification, not general advertising. Variation clauses in banking contracts have already been mentioned: often general clauses empower the bank to vary the contract at will, and there maybe specific clauses, such as those in guarantees enabling a bank to increase the borrowings without informing the guarantor. The effect of paragraph 2 seems to be that there are no problems for a bank in varying interest rates. Varying other charges must be for a valid reasons. 
In addition paragraph 2 states that paragraph 1(g), (j), and (1) do not apply to transactions in transferable securities, financial instruments, and other products or services where the price is linked to fluctuations in a stock exchange quotation or index, or a financial market rate that the seller or supplier does not control. Clearly this paragraph would cover the sale or purchase of securities on an exchange where the bank is to sell or buy at the market price. In an objective sense an undertaking to sell or buy at the best price is also at a financial market rate ‘which the supplier does not control’, although whether the best price is obtained turns, in fact, on the care and skill of the bank. Likewise, the paragraph would fit easily with perpetual securities, which usually are redeemable at will (paragraph 1(g)), and pay a floating interest rate (the words of description in paragraph 2(c)). The terms of their redemption would thus fall outside the UTCC Regulations.
Paragraph 2(c) also says that the indicative terms in paragraph 1(g), (j), and (I) do not apply to ‘[a] contract for the purchase or sale of foreign currency, travellers’ cheques and international money orders denominated in foreign currency’. It will be a sophisticated consumer, and an esoteric financial product, for paragraph 1(g) to apply. One can see more readily how indicative terms 1(j) and 1(1) apply, since the supplier will retain the right to vary, say, the time or price at which an exchange occurs.
 
(vi) Unfair Terms

 English lawyers, in particular banking lawyers, are not unfamiliar with the task of assessing whether credit bargains require a payment which is grossly exorbitant or which grossly contravenes the ordinary principles of fair dealing, and whether a transaction is manifestly disadvantageous or at a considerable undervalue. Testing terms in consumer contracts for their unfairness under the Directive and UTCC Regulations is not conceptually very different, albeit that the definition of unfairness is new and invokes the notion of good faith which, familiar to lawyers from civil law systems and the United States, has an alien ring to English ears.
To be unfair under the UTCC Regulations a term must, contrary to the requirement of good faith, cause the significant imbalance specified in the Regulations. The language, lifted from the Directive, indicates that the question is not whether the term (a) is in breach of good faith; and (b) causes the significant imbalance, but rather whether the term (a) being in breach of good faith (b) causes the significant imbalance. In other words good faith does not stand alone but must be linked causally to the significant imbalance. Theoretically one can posit a situation where there has been a breach of good faith but some other factor, not it, has caused the significant imbalance; that would be outside the Regulations. In practice this type of situation is unlikely, but the causal language points us in the direction of the primary meaning of good faith—taking into account the interests of the consumer.
Schedule 2 draws on language in the Preamble to the Directive to provide that in making an assessment of good faith, regard shall be had in particular to the strength of the bargaining positions of the parties; whether the consumer had an inducement to agree to the term; whether the banking services were supplied to the special order of the consumer; and the extent to which the bank has dealt fairly and equitably with the consumer.
In other words, good faith in UTCC demands a dedication to the interests of consumers on the part of a bank. For this reason the concept in particular contexts might not coincide with the standard of reasonableness in UCTA. While a similar result is in many cases likely to be achieved when applying the two concepts, this will not always be the case. The factors which the courts have addressed in applying the reasonableness standard need not necessarily involve an inquiry into whether a bank has dealt fairly and taken into account a consumer’s interests. 

The lack of good faith must cause a significant imbalance in the parties’ rights and obligations under the contract, to the detriment of the consumer. Thus fairly obviously the nature of an imbalance between a bank and a consumer customer is not the immediate focus of inquiry, although it maybe the reason for the imbalance in rights and obligations. This contrasts with an important factor in determining reasonableness under UCTA, whether or not there is an inequality of bargaining power. The natural imbalance between bank and consumer need not necessarily lead to an imbalance in contractual rights and obligations; in any particular contract this will be a matter of inquiry. In assessing, say, a default clause in a loan agreement the dimensions of the bank’s powers to accelerate the loan must be assessed in terms of the clause itself (is it simply default in payment or in other serious matters? is there a grace period, e.g. thirty days, and a materiality test?) and other aspects of the facility, e.g. is the loan unsecured? is the interest rate a market rate or one which is grossly exorbitant? 
One difficulty is the meaning to be attached to ‘significant’ in the description of the imbalance in rights and obligations. One connotation of the term is that the imbalance must be really serious or exceptional. This would accord more with the traditional approach of English law to upholding bargains. but enabling hard cases to be upset in a consumer context outside the specific doctrines of unconscionability, undue influence, and duress. Another connotation of ‘significant’ is important; the term has been inserted in recognition that imbalances permeate consumer contracts, so that there is a need to filter out those which are trivial. But as long as the balance is non-trivial it satisfies the definition of unfairness. There is support for this approach in the exclusion from UTCC of the core provisions of a contract. The justification for this exclusion is that consumers should not be able to reopen a bad bargain. To require a serious imbalance in subsidiary terms before unfairness can be invoked would be to extend the protection to bad bargains well beyond the core terms. Moreover, the indicative list has unfair terms which do not all seem to contain a serious imbalance.
Finally, there has been some discussion of the phrase ‘to the detriment of the consumer’ in the context of the imbalance. One argument is that the words have no operative effect but are simply words of description— the imbalance has to be to the detriment of the consumer, not the bank. On the other hand, since the phrase is unnecessary to indicate the direction of the imbalance, the words must be given some independent effect. If this is the case how is effect to be given to a requirement that the imbalance be to the detriment of the consumer? The first, and obvious, point is that the words of the regulations do not require that the detriment be significant (as the imbalance must be); we are not looking for a serious detriment comparable to the manifest disadvantage which the applicant in an undue-influence action must presently demonstrate. 9’ Secondly, it would seem that the test must be objective, rather than being geared to the character of the consumer in any particular case, especially since the regulations are confined to standard-form contracts. Thirdly, there must be few terms causing a significant imbalance in rights and obligations which are not simultaneously to the detriment of the consumer. A default clause enabling a loan to be called in for a trivial breach is to the detriment of the consumer, and no less obviously so because the terms governing interest and repayment are generous.
Determining whether a term is unfair demands an inquiry into the matters so far considered, taking into account ‘context’—the nature of the banking or financial service and referring to the circumstances attending the conclusion of the contract, other contractual terms, and other contracts on which it is dependent.92 Since the regulations are concerned only with standard-form contracts, the relevant inquiry into context would seem to be less wide-ranging than were all contracts to be subject to the Directive. Generally speaking, if a standard term in a particular type of banking contract (e.g. a guarantee) were to be fair for one consumer, it would be a recipe for uncertainty were it to be unfair for another. Exceptionally a consumer might belong to a particular class of consumers so that in the context the term is unfair—a standard banking contract proffered, say, to a member of a non-English speaking ethnic minority. In the case of security or a guarantee, cross-reference could be made to the loan agreement. The assessment of context is to be made at the time of the conclusion of the contract. In this respect the Regulations reflect the approach of UCTA.
D. The Banking Code and Banking Ombudsman

In 1991 UK banks introduced a voluntary code of banking practice.93 There was a considerable incentive to do so, since the government- appointed committee on banking services had recommended a statutory code should the banks fail to act or introduce an inadequate code.94 The code is addressed to banks dealing with private customers. Its governing principles require that banks act fairly and reasonably in dealings with customers and seek to give customers a good understanding of banking services. In relation to banking services the code obliges banks to express any written terms and conditions in plain language and to provide a fair and balanced description of the relationship. Despite the governing principles, however, there is no general requirement that the written terms and conditions be fair. 
The code covers a range of matters from information to be provided to customers to standards of service. These are referred to at various points in the book, and need no repetition here. Two general points, however, are in order. The first is the relationship of the code to the law. Even if the code is not accepted as evidence of trade usage, and thus a basis for implying terms in a bank—customer contract, it is apparent that courts will have regard to its provisions in formulating legal principles.96 Secondly, at the level of policy, there must be a genuine concern at the discrepancy between common law protections and some provisions of the code. There is no need for a disquisition on the advantages and disadvantages of self-regulation as a technique for channelling business behaviour. However, there undoubtedly needs to be a greater consumer input into the code’s periodic revision. One approach worth emulating is that adopted in the Netherlands, where representatives of consumers negotiate directly with the banks over the Dutch general banking conditions. In Germany consumer groups have successfully challenged the general banking conditions before the courts.
The banking ombudsman is one of a growing number of ombudsmen in the United Kingdom funded by a particular industry. The objective is to establish dispute-resolution mechanisms which are accessible, speedy, and inexpensive. Clearly an industry’s concern in funding an ombudsman scheme is in retaining goodwill. Since such schemes are voluntary, 100 per cent coverage cannot be guaranteed, although in the case of the banking ombudsman in the United Kingdom almost all banks are members. The banking ombudsman is appointed by a council with a majority of independent members. Under the ombudsman’s terms of reference, the main object is to receive unresolved complaints from individuals and—in which respect it is more extensive than the coverage of the code of banking practice—small companies, about the provision of banking services, and to facilitate the satisfaction, settlement, or withdrawal of such complaints. The ombudsman has the discretion to decide on the procedure to be adopted in considering complaints. Decisions are binding on banks, but not on complainants, who can further pursue matters in the courts.
 In making recommendations and awards under the terms of reference, the ombudsman must do so by reference to what is, in his Opinion, fair in all the circumstances, and must (a) observe any applicable rule of law or relevant judicial authority; (b) have regard to general principles of good banking practice and the banking code; and (c) may deem any maladministration or other inequitable treatment to be in breach of the duty owed by a bank. It seems that when the law is clear, fairness must give way to it. However, clause (c) permits the ombudsman to deem inequitable treatment as being in breach of a duty owed. In other words, the ombudsman can regard the bank’s action as being in breach of a contractual term in the banker customer relationship or as being tortuous or in breach of statutory duty. Unless there is a statute mandating a particular result, it therefore seems that the ombudsman need not observe any applicable rule of law or relevant judicial decision if the result would still be, in his opinion, inequitable treatment by the bank. Inequitable treatment is more objectionable behaviour than that breaching the requirement to be ‘fair in all the circumstances’.

 THE BANK AS DEPOSITORY THE ACCOUNT

The most basic service a bank can provide to members of the public is to act as a depository for their moneys. This is the essence of commercial banking; it provides a legal definition for banking. The public generally holds its deposits with banks in the form of accounts, the subject matter of this final section of the Chapter.
These days, multifunctional banks hold the public’s moneys in other forms as well—in various collective investment schemes, funds, and insurance products. In many senses these are functionally equivalent to bank accounts, and may be economically more advantageous for customers. As a matter of law, however, they are quite distinct from bank accounts. They are often regulated under the securities laws. Banks also issue certificates of deposit (CDs). These are debt instruments of high value, payable to bearer, and sold in the wholesale markets. CDs are negotiable instruments as a matter of market practice, if they are not also promissory notes under the Bills of Exchange Act 1882. In the United Kingdom they fall within the securities laws as debentures, but not always in other jurisdictions. 
A. The Current Account

Bank accounts have varying characteristics. The most basic account is the savings account. Savings accounts cannot be overdrawn, and generally notice has to be given of withdrawal. Current accounts are payable on demand, either by withdrawal or by the customer instructing the bank to make payment to a third party. They cart be overdrawn, by way of overdraft. Then there are trust accounts, foreign currency accounts, and any other number of accounts with different features and services. We focus on the current account. Account holders vary as well, from individuals through to multinational enterprises and governments. The special rules relating to account-holding by unincorporated associations, partnerships, executors, minors, the mentally ill, and so on are beyond the scope of this book. Banks hold accounts at other banks as a result of the system of correspondent banking, and because one bank may act as the agent of another when, for example, it is a member of a payment system and the other is not.
 The relationship between customer and bank in relation to the current account is fundamentally that of creditor and debtor. Consequently, banks can be served by the judgment creditors of customers with garnishee orders, which purport to attach the balance in the account. The effect of a garnishee order is that the bank will pay the judgment creditor rather than the customer what is owed. In addition to the obligations derived from the debtor—creditor relationship, an account also gives rise to important obligations in contract. The classic statement of these at common law is contained in the judgment of Atkins LI in Joachimson v. Swiss Bank Corp. :
The bank undertakes to receive money and to collect bills for its customer’s account. The proceeds so received are not to be held in trust for the customer, but the bank borrows the proceeds and undertakes to repay them. The promise to repay is to repay at the branch of the bank where the account is kept, and during banking hours. It includes a promise to repay any part of the amount due against the written order of the customer addressed to the bank at the branch, and as such written orders may be outstanding in the ordinary course of business for two or three days, it is a term of the contract that the bank will not cease to do business with the customer except upon reasonable notice. The customer on his part undertakes to exercise reasonable care in executing his written orders so as not to mislead the bank or to facilitate forgery. I think it is necessarily a term of such contract that the bank is not liable to pay the customer the full amount of his balance until he demands payment from the bank at the branch at which the current account is kept. Whether he must demand it in writing it is not necessary now to determine.
Thus a bank must collect its customers’ bills of exchange and cheques. Failure to do so, or delay in doing so, constitutes breach of contract. The passage inloachimson can be generalized to oblige a bank to gather into its customers’ accounts payments owing to them through other mechanisms such as direct debts—quite apart from express contract. In Chapter 8 we see, however, that customers are obliged to accept the normal incidents of particular payment mechanisms, for example delays. The delay associated with gathering in certain payments means that banks need not pay on a customer’s instruction until payments in have been cleared.
Moreover, a bank has a duty to effect payment on the order of the customer. There are many decisions where banks have been held liable for wrongful dishonour—for not paying a customer’s cheque—but these are simply illustrative of the principle that banks have a contractual duty to pay on demand when they hold a customer’s current account. Conversely, there are many decisions where banks have been held liable for paying out on forged cheques: again these are simply illustrative of how a bank is liable for paying without its customers’ mandate. In law the bank is treated in these circumstances as having paid away its moneys, and it has no entitlement to debit the customer’s account.
However, payment as a matter of law is not effected through assignment. Thus a bank is obliged to make payment—to meet its customer’s demand—only if the balance or overdraft is sufficient to cover the amount. If the balance or overdraft falls short of doing so, even by a penny, the bank is entitled to ignore the instruction completely. At common law a bank has no obligation to combine a customer’s accounts held at different branches if there are insufficient funds in the account to which the payment instruction is directed. It is unclear whether in these circumstances the bank must combine accounts at the same branch. although for reasons of consistency this would seem to be the sensible rule. On hearing of the position the customer can easily enough transfer moneys from one account to the other.
Overdrafts must generally be agreed. As a matter of law giving a payment order when there are insufficient funds constitutes a request for an overdraft. A bank which honours payment instructions in these circumstances, over a period, may be bound by its course of conduct and find itself to be in breach of its waiver should it finally decide, on a particular occasion, and without notice, to refuse payment. Even in the absence of written agreement, banks may charge compound interest on outstanding amounts on current accounts.
The current account has been analogized to a stream, in the sense that it is flowing or running, although it seems more accurate to use the metaphor of a pond on a stream, with payments flowing in and out of the pond. Even here there are difficulties, since the flows are by a variety of diverse payment sources. The pond, as we know, belongs to the bank— moneys in the hands of a bank are its moneys, not moneys held as bailee, trustee, or agent.
The notion of flow is useful, however, when it comes to the rule in Clayton’s Case, which establishes a presumptive rule for the order in which individual credit and debit transactions occur in a current account. The first sum paid in is regarded as the first drawn out, and the first debit in the account is reduced or extinguished by the first sum paid in. One result of the rule is that, subject to any term in the documentation, if a customer gives security in relation to a specific, overdrawn amount, it is discharged as soon as the equivalent has been paid into the account, even though with further drawings the account has not been brought into balance.
The rule in Clayton’s Case is a presumptive rule only. A customer can appropriate a payment in for a specific purpose, provided this is communicated clearly to the bank and the bank assents. Moreover, the first in—first out’ rule of Clayton’s Case applies only as between the bank and its customer: if persons mix moneys held in their capacity as fiduciary with their own moneys, payments are presumed to come first from their own moneys, leaving as much as possible for the beneficiaries. However, the difficulty arises where they have mixed moneys in a current account from two claimants, who can both trace into the account. Applying the rule in Clayton’s Case would work an injustice, for it would mean that withdrawals from the account would be presumed to be made on the ‘first in—first out’ basis, rather than rateably from the amounts attributable to each claimant. The English Court of Appeal has refused to apply the rule in the case of a collective investment scheme, because of 
the injustice it would work between different investors, but there needs to be a more ready judicial repudiation of the rule in other situations as well. The securities laws now provide that an investment firm (which could be an arm of a bank) must segregate its customers’ moneys and hold them in a separate client account. In the event, say, of the firm’s default, the moneys are consequently not available to the firm’s creditors. Instead, the moneys are pooled and distributed to customers in proportion to their valid claims.”0 The rule in Clayton’s Case has no application.
Banks are not bound to open an account, and indeed to avoid money- laundering the law now obliges them to take various steps before they do so. On the other side of the coin banks must give sufficient notice of their intention to close a customer’s account, which probably turns on the time needed for the customer to make alternative arrangements. The appropriate remedy in English law for closing an account without sufficient notice is damages, rather than an injunction.
With a corporate customer in financial difficulty, the bank is in a dilemma. To close (or freeze) the account is equivalent to signing a death warrant for the customer’s business. But not to do so is to expose a bank to liability under the Insolvency Act 1986, which seeks to preserve for creditors generally the assets which are available. In particular, section  provides that any disposition of a company’s property after a winding-up petition is presented is void, unless validated by a court order.”2 English law in this area is a mess.
A bank giving effect to the company’s payment orders is said to be disposing of the company’s property, even where the account is in debit. Yet strictly speaking the bank is paying away its own moneys. Although if the account is in credit the indebtedness of the bank to the customer is to that extent reduced, it is difficult to see how this can be a disposition of the company’s property to the bank. A fortiori when the account is overdrawn, and in effecting payment orders the bank is increasing its own exposure to the customer. In common sense terms, if there is any disposition of the company’s property in these cases, it is to the third- party payees. 

As for payments in, if the account is overdrawn the bank will be disposing of the company’s property—the payments in are a disposition in favour of the bank itself, to the extent that its claim against its customer is reduced. In all cases the court may validate void transactions, especially if continued trading is in the interests of the company’s general creditors. Without a court order, however, a bank may be liable to a liquidator for both payments into, and payments from, a company’s account—in other words for a significant part of the company’s losses.
sB. Statements of the Account 
Banks generally provide the balance of an account on request. Full statements of an account are also available on request, but otherwise at regular intervals. If a bank pays out money for a customer by mistake, this may be because its records about the customer are inaccurate. The bank must set the customer’s record straight. Whether it can reclaim the moneys from the payee is a different matter. When the customer is the payee an account balance or bank statement maybe relevant in such a claim to any defence on the part of the customer of change of position.
The Uniform Commercial Code of the United States imposes a duty on customers to examine bank statements and accompanying ‘items’—in the United States banks return their customers’ cheques with bank statements—with reasonable care and promptness, to discover any unauthorized signature or material alteration, and to report any discrepancy promptly. Failure to comply precludes customers from asserting forgeries against the bank, unless the bank itself has been negligent in paying the items. The General Business Conditions for German banks produce the same result as a matter of contract. In Canada the Supreme Court has held to similar effect if customers agree in writing to verify the correctness of statements on the account, and to notify the bank of any mistakes within a short period.’18 However, the decision was at a time when Canadian banks returned customers’ cheques with their statements, and in the absence of a verification agreement Canadian law follows English law.119
English law approaches the matter from the other end. Apart from contract, there is no limit on customers contesting the wrongful debit of their accounts just because they have received a bank statement identifying the payment. Tai Hing emphatically rejected the bank’s argument that customers owe an implied contractual duty to check their periodic statements so as to be able to notify the bank of any debits which they have not authorized, It also held that failure by customers to notify the bank does not constitute an estoppels against it. Mere silence or inaction could not constitute the representation necessary for an estoppels in the absence of a duty to disclose or act. As a matter of policy the decision is obviously sensible: customers may reasonably expect when they are sent a statement that it is to assist them and not in the interests of the bank. As far as private customers are concerned, there seems to be no public interest in requiring them to conduct their private affairs efficiently. Nonetheless, in deciding what is fair in all the circumstances, the banking ombudsman now attributes an element of contributory negligence to complainants who do not check their statements to identify errors.
 As for express contract, if banks are to insert terms in their standard- form contracts binding customers who do not query their bank statements to the debit items set out there, Tai Hing also held that they must do so clearly and unambiguously. The burden of the obligation, and of the sanction imposed, must be brought home to customers. The test is rigorous. In balancing the different factors to be considered in deciding whether such a clause is unfair, the courts would no doubt be concerned with whether customers receive back their cheques (so as better to check payments), whether payees are identified on their bank statements, the time allowed for customers to challenge inaccuracies, and whether customers are precluded from doing so even if the bank has been negligent.
C. Combination of Accounts 

The common law confers on banks a privilege not available to a customer’s other creditors—the right of combination. This enables it to apply a credit balance in favour of the customer on any account against a debit balance on the customer’s other accounts with the bank. A bank can thus recoup itself without any thought of litigation. The bank must give notice, for until the customer knows that the right is to be exercised it is entitled to have its payment orders effected. It may be that the term combination is a misnomer: no matter how many accounts there are, these are but entries in the bank’s books. All that is happening is a calculation of the overall debt existing at any one time between bank and customer, by taking into account all credits and debits that have not been expressly or impliedly excluded from the ambit of the relationship. In short, combination is really only an accounting procedure. That a customer’s accounts are in different currencies should not be an objection.  

The courts have been generous to banks concerning the right of combination. Banks can, but need not, combine accounts at different branches. It may be that the arrangements between a customer and bank exclude the right of combination, as where an account in debit is frozen and a new account opened for trading operations. But if circumstances materially change, as with a decision by the customer to wind itself up, the right of combination in such cases revives. Similarly, the right of combination does not extend to loan accounts—it would not be sensible if a customer’s payment orders from a loan account could be arbitrarily blocked because of a deficiency in the current account—but only so long as the customer is able to carry on business. Insolvency will clearly enable the bank to combine: after all, set-off operates under ordinary principles of insolvency law. However, receivership should not trigger the right to combine, since an administrative receiver is typically the agent of the company, empowered to carry on the business.
In the multifunctional bank the right of combination does not extend to moneys paid to the bank for particular purposes, such as to the fund management or securities-dealing arms. It may be difficult for a customer to resist combination, however, if such moneys are co-mingled in the customer’s ordinary accounts. English law takes a strict view of the separateness of members of a corporate group, so that at common law the combination of their different accounts is impossible. Contractually, however, members of a corporate group may bind themselves to intergroup combination and set-off.
 
D. Bank Charges 

In many countries there has been a considerable consumer controversy over bank charges for accounts. The UK code of banking practice has introduced greater transparency: published tariffs are to be available, charges outside the tariff are to be advised on request or at any time the service is offered, fourteen days’ notice is to be given of deductions for interest and charges on accounts, and details of interest charges are to be given. But there are no controls on charges and they can also be varied by the bank with immediate effect. Likewise, the German general business conditions for banks do not require the notification of any change in interest or charges, but if customers decide to terminate the service the bank cannot apply the increase to the terminated service. 
There is little law relevant to bank charges. If a charge is imposed 
because a customer has breached the contract (e.g. by overdrawing an  
account) then the rule against penalties has a potential application. With 
commercial customers, banks may take an indemnity against all charges. 
