SUBMISSION
To the B.C. Benefits Appeal Board
Respondent's Name:
File Ref.:
RESPONDENT'S POSITION IN REPLY
The Respondent,                  r respectfully submits
that based on the evidence it heard as a whole, the
B.C. Benefits Tribunal was correct in concluding she is
not in a dependency relationship and that the
relationship is not "marriage-like" at this time.
The Respondent further submits that the B.C. Benefits
Tribunal was correct in using the preamble to the
Disability Benefits Program Act as a guide to
interpreting section 1 of the B.C. Benefits Program
Regulation.
FACTS
The Respondent repeats and relies on the facts
contained in paragraphs 1 to 10 in the Submission to
the B.C. Benefits Tribunal enclosed with the Submission
of the Appellant, the Ministry of Social Development
and Economic Security, and asks that they be
incorporated into her Submission herein.
In addition, the Respondent adds the following facts:
11.  In its decision dated March 30, 2001, the B.C.
Benefits Tribunal concluded that based on the
evidence it heard as a whole, the Respondent did
not fall within the definition of "spouse" as set
out in the Disability Benefits Program Regulation.
("...(w)e heard about aspects of the relationship
which indicate to us that the relationship is not a
dependency relationship nor is it a marriage-like
relationship at this time"). Specifically, the
Tribunal found that:
(1) The Respondent and                 have maintained
separate finances, "as would be the case if they
were roommates" and a dependency relationship does
not therefore exist between them;
(2) The Respondent and        _-    nave made no
verbal or legal commitment between them "towards a
permanent relationship at this time";
(3) The Respondent and                 are still
investigating their relationship and its future and
the disability from which the Respondent suffers
"is a factor which may prove to be a barrier to a
long-term relationship" ;
(4) The fact that the Respondent and               are
sexually intimate is not enough to make their
relationship "marriage-like".
LAW
The Respondent repeats and relies on the legislation
set out on pages 2 to 5 in the Submission to the B.C.
Benefits Tribunal enclosed with the Submission of the
Appellant, the Ministry of Social Development and
Economic Security, and asks that it be incorporated
into her Submission herein.
ARGUMENT
Section (1) of the Disability Benefits Program
Regulation defines "spouse", in relation to a person
with disabilities, as anyone who resides with that
person in a marriage-like relationship. The Regulation
does not, however, set out what characteristics define
such a relationship and as a result, it is necessary to
look elsewhere in order to interpret its meaning.
In 4FOP7-K34 (a copy of which is attached to the
Appellant's submission herein) The B.C. Benefits Appeal
Board described the procedure for determining the
existence of a "marriage-like relationship". In that
case, the Board found that "(o)ur review of the
evidence in this regard finds that the totality of the
evidence on file establishes a presumption and hence an
inference is drawn that the Respondent and xxxxxxxx
satisfy the definition of "spouse" and therefore
satisfy section 1(1) (a), the definition of "dependant".
We further find the evidence of the Respondent is
insufficient to rebut the inference which must be
drawn.".
According to this case, a determination of whether or
not a marriage-like relationship exists is a 3-step
process requiring: (1) a review of the totality of
evidence (2) a presumption that a marriage-like
relationship exists arising from this review; and (3) a
conclusion that there is insufficient evidence to rebut
the presumption that must be drawn.
Looking at the first step in this process, the Board
found in 4GIM5-W44 that it is the totality of a
relationship that must be considered in determining
whether or not it can be characterized as "marriage-
like" and that sexual intimacy was but one important
aspect to be considered. In that case, the Respondent
and his/her alleged spouse jointly owned property, had
a joint credit card, lived together, and shared
household responsibilities. Statements by the
Respondent and his/her alleged spouse indicated that
the Respondent had benefited from his/her alleged
spouse's money to pay for medical treatments and care.
Nevertheless, the Board found that because they did not
share the same sexual orientation (and an intimate
relationship presumably did not therefore exist between
them) the evidence as a whole did not raise a
presumption that the Respondent was involved in a
marriage-like relationship.
in the case now before the B.C. Benefits Appeal Board,
the Respondent admits that she is involved in an
intimate relationship with             .  .  ow    ,
she submits that similar to the case discussed above,
this is but one aspect of a marriage-like relationship
and not in itself a determinative characteristic.
Unlike the parties in 4GIM5-W44, the Respondent does
not jointly own any property with              ' does
not share any credit with her nor has she, during the
time they have lived together, benefited from .--.
money. Rather, as the B.C. Benefits
Tribunal found, the Respondent and                have
maintained separate finances, "as would be the case if
they were roommates". It is therefore the Respondent's
position that based on the evidence which it heard as a
whole (as set out in its decision and in paragraph 13
of the Facts herein submitted) the Tribunal was correct
in concluding that the Respondent does not fall within
the definition of "spouse" as set out in the Disability
Benefits Program Regulation.
The Board in 4GIM5-W44 further seems to make it clear
that a dependent relationship necessarily involves
assuming responsibility for another person. In this
decision, the Board concluded that "...(t)he legislature
considered that the sharing of income or assets
fundamentally changed the nature of even a non-spousal
relationship such that it created a dependency between
the two persons. Such a dependency is characterized by
the assuming of responsibility for the support of one
person by the other or by both persons for each other."
(my emphasis). The Board in this decision concluded
that it is the act of assuming responsibility for
another person that was fundamental to characterizing a
relationship as one of dependency, whether that
relationship was spousal or not. In this regard, the
Respondent respectfully submits that the evidence as a
whole supports, and the conclusion of the Tribunal
confirms that she and                have not assumed
any responsibility for the support of each other and "...
a dependancy relationship does not exist between them
at this time".
It is further submitted by the Respondent that the
Board supported a similar position in 1MAX2-L21. In
that case, the Respondent (who was in receipt of
disability benefits) reported to the District Office
that he/she was now living with his/her
boyfriend/girlfriend of one month. The Respondent's
worker suggested that the boyfriend/girlfriend should
be listed as the Respondent's spouse. The Respondent
objected, stating that there was no way to determine
how the month old relationship would turn out. They
were not sharing income and assets nor taking
responsibility for each other in any way. The worker
appears to have agreed and did not list the
Respondent's boyfriend/girlfriend as a spouse at that
time. The Respondent's understanding was that, should
the relationship develop some permanence, the
Respondent would report this to the worker. No time
line was given to the Respondent as to this
determination.
At the next annual review, the Respondent and the
boyfriend/girlfriend had been living together for one
year. The Respondent brought the boyfriend/girlfriend
and his/her pay stubs to the review meeting as the
Respondent planned to have him/her put on the
Respondent's cheque. The Respondent reported that the
boyfriend/girlfriend should be changed from a roommate
to a spouse. The Ministry then took the position that
the Respondent's boyfriend/girlfriend had been a spouse
from the time they began living together and as such
the Respondent had been provided an allowance or
benefit to which he/she was not entitled. Eventually,
the Board upheld the Tribunal decision that no spousal
relationship had existed prior to the time of the
annual review and accordingly, the Respondent was
entitled to the benefits he/she received.
Specifically in reply to the submission of the
Appellant herein, it is the Respondent's position that
the definition of "marriage-like" argued on her behalf
and accepted at the Tribunal level does not stand "in
sharp contrast" to the description of marriage found in
4FOP7-K34 but rather, is consistent with it. The
Tribunal in its decision makes it clear that it
considered the entirety of the evidence and based on
it, concluded that the Respondent was neither in a
dependency nor "marriage-like relationship" at the time
of the decision. The Respondent further submits that
where, as the Tribunal in this case found, parties who
live together (1) maintain separate finances; (2) have
made no commitment to remain in relationship to each
other; and (3) are in the process of investigating the
long-term viability of their relationship, the common-
sense conclusion is that they are not engaged in a
marriage-like relationship, in spite of the fact that
they are sexually intimate.
The Respondent further submits in reply that although
she has admitted from the outset that she was living
^ith                 and engaged in an intimate
relationship with her, she has at no time "represented
herself to the community" as being in a "spousal
relationship".  The issue of whether or not she is a
spouse and a dependent for the purposes of receiving
disability benefits is the subject matter of this
appeal, and has nothing to do with how she and Ms.
Donaldson are perceived by others in Nanaimo.
The Respondent further submits in reply that hopes and
aspirations do not define a relationship. If it were
other, then taken to the logical extreme, any time a
recipient of disability benefits hoped at some point in
the future to work, they would become ineligible for
assistance as a result of those aspirations. It is
respectfully submitted that it is those characteristics
inherent in a relationship at the time the decision is
made that form part of the totality of the evidence
necessary to review in deciding whether or not a person
is dependent or living in a "marriage-like"
relationship.
It is also submitted that the Tribunal did not err by
looking for guidance to the Ontario Court of Justice in
Falkiner v. Ontario, a case which was squarely before
it at this level. The majority in Falkiner struck down
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the impugned regulation (which the Tribunal herein
accepted was equivalent) because:
The Regulation captures as part of a "couple",
individuals who have not formed relationships of
such relative permanence as to be comparable to
marriage, whether formal or common law. It makes
couples, or family units, out of individuals like
the Respondents who have made no commitment to each
other, with accompanying voluntary assumption of
economic interdependence.
Rather than taking "the parameters as stated in another
piece of legislation" and applying them to the one
before it, the Tribunal considered the reasons in
Falkiner as one of several guides (including other
Board decisions) to the interpretation of "marriage-
like" , the details of which are not defined in the
legislation.
Finally, the Respondent submits, with respect, that the
Tribunal did not err by using the preamble to the
Disability Benefits Program Act as a guide to
interpreting the definitions of "dependent" and
"spouse" found in the Disability Benefits Regulation.
The Tribunal did not, as the Appellant submits, cite
this preamble as legislative authority for its
decision. Instead, the Tribunal used the objectives
articulated in the preamble as a reference against
which to measure the reasonableness of its findings,
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concluding that anything other than the result it
reached would be contrary to the intent of the
legislature.
CONCLUSION
For all of the above reasons, the Respondent submits in
reply that the B.C. Benefits Tribunal correctly found
that the Respondent did not fall within the definition
of "spouse" as set out in the Disability Benefits
Program Regulation and consequently, asks the Board to
uphold the Tribunal decision.
ALL OF WHICH IS RESPECTFULLY SUBMITTED this 7th day of
June, 2001.
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