As early as about October 1985—when the Sterling Partners made their first

BLMIS investments—through December 2008, the Sterling Partners treated their Madoff
investments, including those made in their own names, the names of their family members, and in the names of certain Sterling-related entities and trusts, as an integral component of Sterling’s core business.

Over their near quarter-century business relationship with Madoff, the Sterling

Partners decided collectively to invest much of their and their businesses’ excess cash withMadoff, which resulted in them holding interests in hundreds of Bernard L. Madoff (BLMIS) accounts individually, as joint tenants, tenants-in-common, or through trusts and Sterling-related entities that they owned, operated and controlled. 

The Sterling Partners also decided collectively to open and administer BLMIS

accounts not only on behalf of themselves, their family members, related trusts, and Sterling related entities, but also on behalf of their friends, employees, and business acquaintances—483 BLMIS accounts in total.

Sterling Partners, their family members, their related trusts, and the various entities they own, operate and control, including the Mets, benefited greatly from Madoff’s massive Ponzi scheme, collectively withdrawing approximately $300 million of Fictitious Profits from BLMIS.

After their initial investments with Madoff in 1985, the Sterling Partners

structured—and in some cases leveraged—their BLMIS investments to assist the overall growth of their businesses and ensure that they, their family members, related trusts, and virtually every Sterling-related entity they owned, operated and controlled benefited as much as possible from Madoff’s guaranteed positive returns.

Sterling’s BLMIS investments provided a ready cash flow in the form of steady,

consistent, non-volatile returns for its real estate, professional baseball and private equity

businesses.

Before Sterling got into professional baseball, its calling card was real estate.

Over the years, Sterling has purchased or developed more than 23 million square feet of

commercial property, 57,000 residential units, eight million square feet of retail property and four major sports complexes. In addition to developing and managing real estate properties, starting in or around 1990, Sterling and American Securities partnered to form SAP, which operates multiple real estate investment funds that acquire and manage multi-family and commercial properties in at least 43 states. To date, SAP has launched at least five funds—SAP I in or around 1991, SAP II in 1996, SAP III in 1999, SAP IV in 2002 and SAP V in 2006. Collectively, these five SAP funds have invested in over $4.5 billion of real estate assets. 
Baseball
Sterling has held an interest in the Mets since 1980 when it initially shared

ownership with Nelson Doubleday (“Doubleday”). In 2002, Sterling purchased Doubleday’s 50% interest and acquired full ownership of the Mets. The Sterling Partners and the Katz/Wilpon Trust Defendants, through various holding companies, including Mets Limited Partnership, own 100% of Sterling Mets LP, the entity through which the Sterling Partnerscontrol and operate the Mets. Sterling also owns and operates the Mets’ Class A affiliate, the Brooklyn Cyclones.

In or around 2004, Sterling branched into the sports and entertainment media

industry when it exercised its option under its agreement with Cablevision to purchase the cable and broadcast rights of the Mets. This decision eventually led to the creation of SNY, a regional sports and entertainment network launched in 2006 that produces sports-related programming, including all regular season Mets baseball games and other local sporting events programming, such as the New York Jets and the Big East conference. SNY is available to viewers throughout New York, Connecticut, New Jersey and northeastern Pennsylvania, and nationally on DIRECTV, Dish Network and AT&T U-Verse. SNY is operated by Sterling Entertainment Enterprises.

For most of the near quarter-century long business relationship between the

Sterling Partners and Madoff, Sterling maintained approximately 90% of its securities

investments in BLMIS. Starting with a handful of accounts and $3 million in 1985, the Sterling 124 Partners eventually opened and administered 483 accounts (the “KW BLMIS Accounts”), the vast majority of which were given a unique identifier by Madoff—“Katz/Wilpon” or “KW” for short—followed by three distinct digits.

In fact, every aspect of Sterling’s business—real estate, professional baseball, and private equity—held investments with Madoff, which benefitted from Madoff’s Ponzi scheme.

The Sterling Partners collectively decided to internally track and administer all

483 KW BLMIS Accounts, including those held by individuals whom Sterling referred to

Madoff. 681. As part of this tracking process, Sterling tasked one of its partners, Arthur

Friedman (“Friedman”), with the primary responsibility of administering all 483 KW BLMIS Accounts. As part of his duties, Friedman opened and closed accounts, communicated all BLMIS transaction requests, such as deposits and withdrawals, maintained all BLMIS account paperwork, monitored account balances, and tracked the movement of funds into and out of BLMIS. Friedman also performed tax-related tasks and a monthly analysis of the average performance across all of the KW BLMIS Accounts. To accomplish these tasks, Friedman enlisted the help of his assistant and the staff within Sterling’s Partners’ Accounting Department.

SAP Funds

Moreover, Sterling created KW BLMIS Accounts to house the Sterling Partners’

capital commitments to various private equity funds while at the same time earning steady returns. For instance, Sterling opened a KW BLMIS Account in the name of Sterling Internal V LLC (1KW435), which was funded with $75 million in loan proceeds and subsequently used to meet a substantial portion of Sterling Partners’ capital commitments to SAP V.
Sterling’s real estate business had an additional tie to Madoff. Along with the

Sterling Partners, Madoff—through his wife Ruth—invested millions of dollars in all five SAP funds, and Peter Madoff, Madoff’s brother, invested millions of dollars in at least three of the five SAP funds.

THIRD OF THE MONEY WENT TO THE METS

Sterling’s professional baseball and sports media business also benefited from the

Madoff fraud. See infra Section VIII.A. The Mets and the Brooklyn Cyclones had

approximately 16 BLMIS accounts (the “Mets-related KW BLMIS Accounts”).

Sterling withdrew over $94 million of Fictitious Profits from the Mets-related

KW BLMIS Accounts.

Thus, almost one-third of the approximate $300 million in Fictitious Profits

Sterling made from its Madoff investments supported Sterling’s professional baseball and sports media business and, specifically, the Mets. Upon information and belief, a significant amount of the $94 million Sterling received of other people’s money went to fund the day-to-day operations of this Major League Baseball franchise. 

STERLING STAMOS

In 2001, on the heels of Sterling learning about various financial industry players’

concerns about Madoff and BLMIS (see infra Section IX.A), as well as the Sterling Partners’ futile attempt to obtain fraud insurance to cover the full breadth of their Madoff investments (see infra Section IX.A.4), upon information and belief, Saul Katz finally agreed with David Katz’s recommendation.

David and Saul Katz began discussing in earnest the possibility of creating an

alternative investment vehicle to Madoff that could house some of the Katz-Wilpon family’s liquid investments. The end result was the creation of a fund of funds hedge fund that invested capital into numerous funds run by a variety of managers headed by Stamos.

On or about July 1, 2007, Sterling Stamos sold Merrill a 50% non-controlling

interest in the company half of Sterling’s 50% interest, and half of Stamos’ 50% interest. For its stake, Sterling received $115 million. After the acquisition, Merrill added three representatives to the Sterling Stamos Board of Directors, including one of its senior executives who raised serious concerns about Madoff and BLMIS.

MERRILL

various Merrill officers, including one senior executive in particular, communicated concerns about Madoff and BLMIS to members of the Sterling partnership. Indeed, as explained in Sections IX.A.1 and 2, the Sterling Partners’ ownership of and involvement in Sterling Stamos exposed them to a litany of red flags concerning Madoff and BLMIS, including those raised by Stamos and Merrill.

PERSONAL RELATIONSHIP

The beginning of Madoff’s and Sterling’s relationship dates back to the late 1970s

when the Madoff and Wilpon families lived in Roslyn, Long Island. Fred Wilpon’s son, Jeffrey, and Madoff’s sons, Mark and Andrew, attended school together and became close friends. Through their children’s friendship, Fred and Judith Wilpon became close friends with Madoff and his wife, Ruth. Fred Wilpon knew at that time that Madoff was in the investment business and, thereafter, Madoff learned that Fred Wilpon’s family-run business, Sterling, invested in real estate, held a partnership interest in the Mets, and had venture capital investments.

It was not long before Madoff and Fred Wilpon formed a mutually beneficial

relationship whereby Madoff invested in some of Sterling’s real estate ventures and Fred Wilpon invested in BLMIS.

As the business relationship with Madoff grew, so did the personal relationship

between the Madoff and Katz/Wilpon families. Fred Wilpon and his wife, Judith, frequently socialized with Madoff and his wife, Ruth. Madoff also became integrated into the close family network at Sterling. For example, Madoff was often invited to and attended family events of the Katz and Wilpon families, such as Jeffrey Wilpon’s wedding and the bar mitzvahs of the Sterling Partners’ children and grandchildren, where many members of the Sterling partnership were often present. Madoff, in turn, often invited the Katz and Wilpon families to family celebrations, such as the weddings of his sons and cocktail parties and dinners at his home.

Madoff held Mets season tickets with seats close to Saul Katz and Fred Wilpon.

Madoff and his wife, Ruth, even accompanied Saul Katz and Fred Wilpon (and their wives) to Japan one year when the Mets played exhibition games overseas.

Sterling assisted Madoff with moving into the now infamous Lipstick Building.

At the time, Sterling was involved in the development of the Lipstick Building. Wanting to move uptown, Madoff approached Fred Wilpon regarding renting available office space and Madoff eventually negotiated a deal with Sterling and Sterling’s partner, Hines.

Madoff and his wife Ruth also worked with Katz and Wilpon family members

and other Madoff investors on boards of various charitable organizations. For example, Fred Wilpon was a board member of a charity called “Gift of Life,” along with Madoff (who was Chairman of the Board), Ruth Madoff, and other individuals closely associated with Madoff, including Edward Blumenfeld, Maurice Cohen, Robert Jaffe, and Ezra Merkin. Indeed, this group held a meeting at Madoff’s office on December 8, 2008, merely days before the collapse

of BLMIS.

Saul Katz and Fred Wilpon were also members of a charity called “Partners for

Life,” together with Madoff, Ruth Madoff, members of Madoff’s family, Robert Jaffe and his wife, Ellen, Edward Blumenfeld and his wife, Susan, Maurice Cohen and his wife Marilyn, Stanley Chais and his wife, Pamela, and Carl Shapiro.

BLMIS and/or Madoff also frequently donated to charitable organizations in

which Saul Katz, Fred Wilpon, and their family members participated. For example, BLMIS donated funds to City Center, a charity for which Judith Wilpon was co-chair of the board and to the National Center for Disability Services, with which Iris Katz was involved. Madoff made large donations to the North Shore LIJ, in which Saul Katz was intimately involved.

Based on the deep personal relationship between Saul Katz and Fred Wilpon and

Madoff, Sterling had unique and direct access to Madoff and his staff whenever necessary—a privilege very few enjoyed.

Fred Wilpon and Saul Katz had meetings with Madoff in his office at least once a

year to discuss the status of Sterling’s investments and projected returns. Upon information and belief, Saul Katz also spoke directly with Madoff frequently—for certain periods of time, on a daily basis. With few exceptions, when Saul Katz called BLMIS, he did not speak to anyone other than Madoff.

IN-HOUSE ACCOUNTANT TRIED TO REVERSE-ENGINEER MADOFF’s STRATEGY
Friedman and the Partners’ Accounting Department created what was known at

Sterling as the monthly “Hell Sheet,” which calculated the balances of the hundreds of KW BLMIS Accounts held by each Sterling Partner or family member, and the percentage of that balance held by each Sterling Partner or family member based on his or her interest in a particular account.

Friedman oversaw the year-end tax reporting process for all the KW BLMIS

Accounts, including the “outsider” referral accounts. This entailed, among other things,

receiving information from BLMIS and reconciling that information with each Sterling Partner’s interests across a multitude of accounts.

Friedman even devised a calculus to maximize the “efficiency” factor of the KW

BLMIS Accounts. This efficiency factor was based on his understanding of Madoff’s alleged strategy and the number of puts Madoff claimed to purchase based on the funds in a particular account. Friedman calculated the amount of money necessary to purchase one put and then often notified accountholders—Sterling Partners, family members, employees, and “outsiders”—of the money required to be added to their BLMIS accounts to ensure that they maximized the number of puts Madoff would purchase and, in doing so, received the most beneficial returns on their investments.

Moreover, in or around the late 1980s, Friedman tried—unsuccessfully—to

replicate Madoff’s split-strike conversion strategy by mimicking the transactions reflected on BLMIS’ trade confirmations. Friedman carefully applied the strategy as Madoff had described it, but he always lagged behind Madoff by a significant percentage return. Friedman communicated the results of his analysis to the Sterling Partners, yet Sterling in response failed to undertake any diligence regarding Madoff.

Years later, Friedman enlisted the help of others to try to reverse engineer

Madoff’s strategy—again to no avail. Specifically, in or around mid-2005, Friedman tasked his executive assistant (“Friedman’s Executive Assistant”)—a Series 6 licensee who formerly worked as a financial consultant—with the job of trying to understand how Madoff applied the split-strike conversion strategy. Despite her financial background and detailed knowledge of the KW BLMIS Accounts, Friedman’s Executive Assistant was never able to fully understand or duplicate Madoff’s strategy.

INVESTING IN STERLING: BERNIE AND RUTH

The only time Sterling offered Madoff an opportunity to invest that he declined

was in the Mets, when in 2002, Doubleday sold its 50% ownership of the Mets and Sterling offered Madoff partial ownership interests in the franchise.

Madoff first invested in Sterling in or around 1991 when Sterling formed the first

of five SAP real estate investment funds. To execute this investment in SAP I, a Sterling-related entity called “Madoff Realty Associates” was formed as a partnership between two Sterling-related trusts and Madoff, wherein Madoff owned 60%. This investment proved lucrative to Madoff, who made over $2 million off of his initial contribution of just over $4 million—a rate of return of over 50%.

Madoff invested in each of the four subsequent SAP funds: (a) SAP II in

December of 1996 through a Sterling-related entity called “Realty Assoc Madoff II,” in which two Sterling-related trusts owned 20% and Madoff owned 60%; (b) SAP III in April 1999; (c) SAP IV in July 2002; and (d) SAP V in 2006.

 Madoff’s brother, Peter Madoff, also invested in SAP III, SAP IV, and SAP V.

Approximately $11.4 million of the Madoffs’ investments in SAP—including

those in the name of Ruth Madoff and Peter Madoff—were funded out of BLMIS bank accounts.. Madoff also held an interest of more than 4% in a Sterling-related entity called

Sterling Acquisitions, which invested venture capital in various companies, including an energy business called Changing World Technologies. In connection with this investment, Madoff transferred over $592,000 to Sterling from BLMIS bank accounts. Additionally, Madoff invested in at least one other Sterling venture capital business, a medical research company

called PathoGenesis Corporation. Further, Madoff invested in two Sterling-related entities called Sterling Carl Marks Capital, a small business investment company, and Sterling Vessels, an entity created to invest in various maritime carriers.

CASH COW FOR METS

The quintessential example of the intertwined nature of Sterling’s business and its

investments with Madoff, as well as Sterling’s unorthodox use of its BLMIS accounts in lieu of a traditional cash management strategy, is the Mets.

As discussed earlier, the Sterling Partners withdrew over $94 million in Fictitious

Profits from the Mets-related KW BLMIS Accounts.

Many of these Mets-related KW BLMIS Accounts were used to provide the cash

flow necessary to run the day-to-day operations of the Mets. Specifically, the cash withdrawals from Sterling’s Mets-related KW BLMIS Accounts, which included Fictitious Profits, were critical to Sterling’s ability to run the Mets because they were used to cover significant expenses, such as payroll, players’ deferred compensation, and stadium operations. In fact, the estimated returns from the Mets-related KW BLMIS Accounts were consistently built into the Mets’ cash flow projections and budget analyses.

The pattern of Sterling’s deposits and withdrawals into and out of the Mets-related

KW BLMIS Accounts reflect the seasonality of the Mets’ business. Approximately 80%

of the total deposits into the Mets-related KW BLMIS Accounts were during baseball’s off-season months of October through March. Conversely, approximately 75% of the total withdrawals from the Mets-related KW BLMIS Accounts were during baseball’s regular season months of April through September.

When the Mets needed money, the Sterling Partners withdrew funds from the

Mets-related KW BLMIS Accounts. For example, when faced with liquidity issues, such as lags in ticket sales, Sterling frequently “scraped” from these accounts to address the cash shortages. In addition, the withdrawals from the Mets-related KW BLMIS Accounts were so important to the smooth operation of the Mets that Sterling often provided Madoff with advance notice of these withdrawals, specifying dates and amounts. This process ensured that Madoff had adequate time to make the cash available to the Mets—regardless of whether he was supposedly in or out of the market

Sterling’s use of the Mets-related KW BLMIS Accounts in lieu of traditional cash

management practices evidences the Sterling Partners’ willingness to ignore the risks and

volatility normally associated with owning stocks and options, as well as their unrealistic

confidence in Madoff’s high and consistent returns. Despite this reliance and the implausibility of such consistent returns month after month and year after year—including during periods of significant fluctuations in the market—Sterling conducted no diligence on Madoff or BLMIS in response to the red flags of which it was aware.

LOANs

Sterling Internal V LLC borrowed $75 million—half of Sterling’s $150 million

commitment—from Bank of America via a syndicated loan. Upon information and belief, in evaluating this loan, Bank of America was influenced by both the large purported balances in BLMIS accounts held by the Sterling Partners and related entities, and the consistent returns generated by those accounts.

At the time Madoff’s fraud was revealed, Sterling had approximately $216 million in outstanding debt secured by KW BLMIS Accounts. Specifically, at least 28 KW BLMIS Accounts in which Sterling Partners, family members, trusts and related entities held interests were used as collateral for bank loans.

The Leveraged KW BLMIS Accounts were funded by credit agreements between

the various Sterling Partners, family members, trusts and entities (collectively, the “Sterling Borrowers”) on the one hand, and Fleet National Bank or Bank of America, which later acquired Fleet National Bank—on the other.

For example, Sterling 20 LLC, an entity that was created by the Sterling Partners

for the sole purpose of investing with Madoff, held a Double Up Account: 1KW358. The

various members of Sterling 20 LLC pooled approximately $20 million into 1KW358. Sterling 20 LLC then used that $20 million as collateral to borrow an additional $20 million to invest into 1KW358. The Double Up Loan enabled the Sterling Borrowers for Sterling 20 LLC to invest $40 million in 1KW358 and double their investment gains purportedly generated by Madoff.

As conditions to the Double Up Loans, BLMIS, the Sterling Borrowers and Fleet

National Bank or Bank of America entered into pledged collateral account control agreements that required, among other things, that: (a) the Sterling Borrowers maintain minimum balances in their Double Up Accounts; (b) BLMIS deliver monthly reports to the lender on the Double Up Accounts; and (c) BLMIS or Sterling notify the lender if the market value of the Double Up Accounts fell below the minimum required balance for any given day. Many of the Double Up Loans also required the Sterling Borrowers to provide personal and unconditional guarantees.

Because the credit agreements in connection with the Double Up Loans required

that a minimum amount of funds—typically two-times the amount of funds borrowed—remain invested in BLMIS, the “double up” strategy assisted Madoff to perpetuate his Ponzi scheme by ensuring millions of dollars remain invested in BLMIS without the risk of redemption

The first Sterling Borrowers to “double up” their investments were Judith Wilpon

and Iris Katz, who on March 8, 1996 obtained Double Up Loans from Fleet National Bank relating to their respective KW BLMIS Accounts, 1KW014 and 1KW077. In connection with these Double Up Loans, both Judith Wilpon and Iris Katz granted Fleet National Bank security interests in their respective KW BLMIS Accounts as collateral for the loans and borrowed up to 50% of the value in their respective BLMIS accounts. Between 2000 and 2008, the Sterling Borrowers used the Double Up Entities’

Double Up Accounts as collateral to borrow in the aggregate approximately $114 million from Fleet (and later Bank of America), which was then deposited into BLMIS in order to “double” their returns.
Sterling also pledged at least one of its Mets-related KW BLMIS Accounts as

collateral to obtain a loan from Bank of America in July 2005 on behalf of Mets LP, which was integral to Sterling’s ability to terminate its broadcasting agreement with Cablevision and eventually form SNY.

In addition to accepting at least one of Sterling’s KW BLMIS Accounts as

collateral for this loan, upon information and belief, Bank of America justified extending the loan based upon the balances and consistent earnings from all of Sterling’s related KW BLMIS Accounts. This justification also supported Bank of America’s agreement to reduce the amount of the Sterling Partners’ individual guarantees of the loan.

METS CREDIT FACILITIES
Sterling’s investments with Madoff were a factor in the subsequent re-financing of the Mets’ credit facilities in or around 2004.

Specifically, upon information and belief, the Sterling Partners used the purported

equity in their BLMIS accounts to convince the participating lenders of their creditworthiness when extending the credit facilities necessary to re-finance certain loans that enabled Sterling to purchase full ownership of the Mets in 2002.

In or around 2004, when Sterling re-financed the Mets credit facilities, upon

information and belief, the Sterling Partners made representations to the participating lenders concerning the purported equity in their BLMIS Accounts and the consistently high and steady nature of Madoff’s returns. Sterling touted that Madoff “provide[d] a safe alternative to unattractive money market yields” and that over the previous 25-year period, Madoff’s average returns were 18% with an extremely low standard deviation of 4%. Further, the Sterling Partners pointed out that these “statistics predict positive annual returns 99.9% of the time.”

post-revelation of Madoff’s fraud, the Sterling Partners were forced to negotiate with

eight lender banks to restructure over half a billion dollars in collective debt—not just the

millions of dollars of debt secured by the Leveraged KW BLMIS Accounts.

During the restructuring negotiations it was determined that the finances, debt and

structures of the numerous Sterling-related entities and trusts along with the financial condition of the Sterling Partners were simply too interrelated for their debt to be treated separately. For example, the Sterling Partners had provided many guarantees across a multitude of loans extended to numerous trusts and Sterling-related entities, which effectively linked together the Sterling Partners and these trusts and Sterling-related entities.

As such, upon information and belief, in order to accomplish the restructuring, the

Sterling Partners decided to remove the facade of separate entities and trusts that they had

attempted to construct over the decades of their relationship with Madoff.

As a result, the final restructuring plan consolidated at least forty loans owed by

the Sterling Partners, their trusts, and Sterling-related entities into five new credit facilities.

Upon information and belief, two of these five new credit facilities involved the

Katz/Wilpon Trust Defendants as they were comprised of $100 million each in new debt owed to the banks by the Saul Katz Family Trust and the Fred Wilpon Family Trust with the Katz 2002 Descendants’ Trust and the Wilpon 2002 Descendants’ Trust providing limited guarantees. Upon information and belief, by taking on debt previously owed to the banks by various Sterling Partners and Sterling-related entities, the Saul Katz Family Trust and the Fred Wilpon Family Trust more than doubled the amount of their previously outstanding debt for no apparent value.

INTERNAL EMAILS

For instance, in a telling December 12, 2008 email exchange, one Sterling Stamos

employee confirmed that Sterling Stamos’ Chief Investment Officer had fingered Madoff as a fraud for years:

[A] lot of our investors gave us crap about not generating returns

like Madoff’s[…]and I guess our CIO always said it was a scam,

‘too good to be true.’

The Chief Investment Officer that this employee referred to in her email is Chachra, who had the official title of Chief Investment Strategist and worked at Sterling Stamos from its inception in June 2002 through late 2009.

In a December 13, 2008 email, Chachra confirmed that since shortly after Sterling

Stamos’ formation in 2002, Sterling Stamos persistently told the Katz and Wilpon families that Sterling Stamos had concerns about Madoff and that BLMIS had failed Sterling Stamos’ due diligence process. Chachra’s email provides, in pertinent part:

In fact, we turned down the Madoff Funds more then [sic] 6 years

ago and told many of our investors including the Wilpon and Katz

families about our concerns.

Notwithstanding our concerns, the Wilpon and Katz families

continued to invest with Madoff Securities.

Please let me know if you would like to discuss this further as we

are trying to inform all of our investors that our due diligence

process rejected Madoff but, unfortunately, the Katz and Wilpon

families maintained their investment independent of our advice.

In a December 15, 2008 email, Stamos stated that Sterling Stamos would not

invest with Madoff because BLMIS would not pass Sterling Stamos’ due diligence requirements and that he had warned Saul Katz and Fred Wilpon not to invest. Despite Stamos’ advice, Saul Katz, Fred Wilpon, and Sterling as a whole defied his recommendations to withdraw their money from BLMIS. Stamos states in his email:

Fortunately, our firm did not invest with Madoff. That firm and

fund wouldn't make it through our risk and ops controls--lack of

transparency, no third party administrator, etc. Unfortunately, our

partners--Saul and Fred--against our recommendations invested as

individuals and through their real estate firm.

On multiple occasions, Stamos discussed with Saul Katz the frequent rumor that

Madoff engaged in illegal front-running. Other Sterling Stamos employees, including Chachra, also discussed with Saul Katz the possibility that Madoff was front-running.

As early as 2007, at least one Senior Merrill executive at the time (the “Merrill

Executive”) discussed numerous red flags regarding Madoff with Saul Katz and Stamos.

898. The Merrill Executive expressed to Saul Katz and Stamos his concern that Madoff

was both an investment manager and a broker-dealer who cleared his own trades. He also

pointed out that Merrill’s due diligence requirements would reject such a manager because independent checks on the manager’s truthfulness were lacking. A related concern that the Merrill Executive raised with both Stamos and Saul Katz was the possibility that Madoff was front-running by using information he gained as a market maker inappropriately to the benefit of the investment management side of his business. He also communicated his opinion to both Saul Katz and Stamos that Sterling simply had too much capital invested with Madoff..

IVY WARNS STERLING
Ivy managed proprietary funds of funds that began investing with Madoff in or about

October 1987. However, upon information and belief, Ivy redeemed all of its proprietary

investments with Madoff by 2000.

Upon information and belief, by no later than December 1998, Ivy knew or

should have known of Madoff’s fraud based on numerous red flags it had observed, including, but not limited to, the following: Ivy had determined that there were insufficient Standard & Poor’s 100 Index options (“OEX options”) available in the marketplace to support Madoff’s purported strategy; when Ivy confronted Madoff regarding this discrepancy, Ivy caught Madoff in a lie—Madoff tried to explain that he traded OEX options over the counter on exchanges other than the Chicago Board Options Exchange, which was impossible because OEX options do not trade on any other exchange; Ivy theorized that Madoff was conducting illegal activity at BLMIS, such as using money from his investment advisory clients as subordinated loans to his

market making operation; and Ivy was aware of troubling inconsistencies in BLMIS account statements.

Moreover, upon information and belief, by January 2002, Ivy told current and

prospective clients that it did not recommend any investment with Madoff. In fact, as far back as 1998, the indicia of fraud surrounding Madoff were so strong that Ivy’s co-founder Howard Wohl (“Wohl”) concluded he could not “justify any investments with Madoff.”

In or around 2003, the Sterling Consultant informed Saul Katz that Madoff’s

returns did not make sense. In an email to Stamos, the Sterling Consultant specifically recounted that he had told Saul Katz that he “couldn’t make Bernie’s math work and something wasn’t right.”

Moreover, upon information and belief, Saul Katz and Richard Wilpon were

aware that the chair of the Brooklyn College Foundation’s investment committee (the

“Investment Committee Chair”) believed that BLMIS was not a legitimate investment.

Saul Katz is an Honorary Governor of the Brooklyn College Foundation and

Richard Wilpon is a Trustee.

The Investment Committee Chair, who is the CEO of a prominent investment

management firm, advised the Brooklyn College Foundation that he “considered [Madoff’s] fund a ‘black box’ and [his investment management] firm was very skeptical due to Madoff’s unwillingness to provide transparency or discuss his Philosophy, Process or Strategy which produced unrealistically high positive returns every year.”

FRAUD INSURANCE

Shortly after the May 2001 MAR/Hedge and Barron’s articles, Friedman and

Michael Katz met with the Senior Managing Director of the insurance brokerage firm that American Securities had used to discuss purchasing fraud insurance for Sterling’s BLMIS investments. Based on their meeting, Friedman prepared a memorandum dated June 13, 2001, which noted that a fraud insurance policy for Sterling’s investments with Madoff would cover “1) Fraud & Fidelity [and] 2) Insolvency for any reason.”

BAYOU

despite purporting to have hundreds of millions, or billions, of dollars of assets under management, neither Bayou nor BLMIS was audited by a large, well-known

accounting firm—Bayou’s auditor was a fictitious organization and BLMIS’ auditor was

a three-person shop, Friehling & Horowitz. Both Bayou and BLMIS provided their customers unusually consistent, positive, but not necessarily spectacular, returns, with no volatility despite the condition of the market. In addition, neither investment manager charged a management fee, which is how most investment managers earn money.

Moreover, Madoff also exhibited the same style drift that was deemed a red flag

with respect to Bayou when he offered Sterling the “special” investment opportunity in

November 2005, which involved managing funds pursuant to a new, radically different strategy. In fact, Madoff—who in November 2005 was facing liquidity problems—represented to Sterling that this “special” investment opportunity would involve experimenting with a new way of trading options and generate returns of up to 50% more than usual. Madoff mandated, however, that Sterling fund the investment with new capital rather than via transfers from existing BLMIS accounts.

Despite the fact that the Sterling Partners neither understood Madoff’s new

strategy nor his mandate for only new capital—and even questioned the legality of the

investment opportunity—on or about November 30, 2005, they wired $22 million to Madoff to fund their new “special” KW BLMIS Account (1KW427).

CONVO WITH BERNIE

According to an internal Sterling memorandum dated January 6, 2004, during a telephone conversation, Friedman asked Madoff about the BLMIS investment committee that purportedly executed Madoff’s strategy—a committee that the Sterling Partners had just learned about on or around January 6, 2004. During the call, Madoff reportedly became annoyed and complained to Friedman about how Saul Katz told his “country club friends” that “nobody knows how Madoff does it.”

Sterling’s BLMIS accounts maintained suspiciously consistent positive rates of

return even during events that otherwise devastated financial markets. For example, even in the face of the Black Monday crash in 1987, the bursting of the dotcom bubble in 2000, the terrorist attacks of September 11, 2001, and the recession and housing crisis of 2008—just to name a few—Sterling’s KW BLMIS Accounts produced positive returns.

PROFESSIONALS

the Sterling Partners are not your average investors. They are a team of sophisticated professionals who built a business empire spanning four major industries, including real estate, professional baseball and sports media, private equity, and hedge funds. Notably, very early on in their almost quarter-century long business relationship with Madoff, the Sterling Partners discovered Madoff’s anomalous and implausibly high and consistent returns, and then found endless ways to exploit those returns. In doing so, the Sterling

Partners, their families, related trusts and entities profited from the Madoff fraud by

approximately $300 million of other people’s money. Yet despite the availability of these vast resources, the Sterling Partners never used them to conduct any diligence on Madoff and his illegitimate business operations in response to the roster of red flags to which they were exposed.

