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What Happens if Creditors Ignore Your Discharge? 
What happens when a creditor ignores the discharge and continues to harass a debtor for a pre-petition debt that was discharged? Most abuses can be quickly stopped with a simple letter or phone call. Some recalcitrant creditors will nevertheless ignore the discharge as well as subsequent warnings from debtorsâ€™ counsel, and engage in outrageous conduct, requiring court intervention to finally protect the debtor.
When your bankruptcy clientâ€™s discharge rights are being violated, it is wise to take some type of protective action. In this column, I will briefly discuss the discharge and what steps a debtorâ€™s attorney can take against creditors who ignore it.
The Bankruptcy Discharge. Bankruptcy Code section 524 (a) (2) provides that a discharge operates as an injunction against the commencement or continuation of an action, the employment of process, or an act to collect, recover or offset any such debt or claim as a personal liability of the Debtor.
The Code very broadly defines â€œclaimâ€� to include any right to payment or right to an equitable remedy if such remedy gives rise to a right to payment, whether or not such right is reduced to judgment, liquidated, unliquidated, fixed, contingent, matured, unmatured, disputed, legal, equitable, secured or unsecured. [Code sec. 101 (5)].
Post Petition Collection Suits. Although the C.P.L.R. provides that a bankruptcy discharge is an affirmative defense which must be pleaded, this is an antiquated argument which has been rendered unnecessary and superseded by Bankruptcy Code sec. 524. About thirty years ago, the legislature, intending to fully effectuate the discharge provisions of the new Bankruptcy Code, decided to make the discharge less subject to abuse by harassing creditors.
The discharge automatically voids any judgment at any time obtained to the extent such judgment is a determination of the personal liability of the debtor on a discharged debt. Thus, should a creditor institute suit in a state court after the discharge, and obtain a judgment against the debtor, the judgment is rendered null and void ab initio, even if no affirmative defense was interposed. The purpose of these provisions is to make it absolutely unnecessary for the debtor to do anything at all in the state court action.
The Uninformed Collection Attorney. Often a creditor will send its file to a collection attorney to commence litigation. However, the creditor does not notify the collection attorney of the bankruptcy, and the collection then commences a suit or obtains a default judgment in an existing suit. If you suspect an uninformed attorney has commenced litigation or taken a judgment, then contacting the other attorney and advising him or her of the bankruptcy should be sufficient to resolve the problem. If a judgment was already obtained, it is the other attorneyâ€™s responsibility to vacate it by preparing a stipulation vacating judgment and then filing them in the court.
The Bureaucratic Creditor. Frequently a large credit card company or bank has so many departments, some of which are in different states, that news of the bankruptcy filing does not reach all channels. Thus, it is not uncommon for a debtor to continue to receive collection letters and collection calls long after the petition is filed. It is usually simple to put a quick stop to this kind of activity by merely informing the creditor that a bankruptcy was filed and by providing the creditor with the filing information.
The Ignorant Collection Attorney. Some attorneys simply do not have sufficient knowledge of the Bankruptcy Code and the effects of filing for bankruptcy. They may be unaware of the effects of the automatic stay and discharge. Usually, telephoning these attorneys and diplomatically advising them of the provisions of the bankruptcy Code is sufficient to educate them that their litigation actions are improper.
Remember That Some Debts are Non-Dischargeable. Some debts are excepted from discharge regardless of whether a creditor seeks a determination of dischargeability. These debts include, among others, most taxes and obligations to governmental entities, maintenance and support, student loans, and debts for certain condominium or co-op expenses. Accordingly, the order of discharge will not bar these types of creditors.
Extreme Discharge Violations. There are always some creditors or attorneys who will remain ignorant, stubborn, thick-headed and arrogant, and who will disregard your repeated letters that they are violating the very sanctity of the bankruptcy process by continuing to litigate in violation of the order of discharge. At this point, it may be necessary to haul them into bankruptcy court. Should a creditor violate the provisions of the discharge order, the creditor will also have violated the bankruptcy court injunction against collection efforts. The creditor will thus be subject to citation for contempt in the bankruptcy court upon application of the debtor.
When creditors receive a copy of the order of discharge, they are put on notice that they violate the injunction provisions at their own risk. Such violation is an invitation to contempt proceedings. Violation of the order of discharge is considered contempt of court.
The bankruptcy court has the inherent power to punish for contemptuous conduct. [Code sec. 105 (a) and Rule 9020 (b)]. It is often best to litigate such matters in the bankruptcy court as this forum is most familiar with bankruptcy law and not sympathetic to creditors who choose to ignore it. Case law is replete with references that violations of the discharge injunction are not to be taken lightly and will not be tolerated.
The Contempt Motion. A regular motion brought in the bankruptcy court against the creditor is sufficient to seek contempt. If the debtorâ€™s bankruptcy case was closed, it will also be necessary to seek re-opening of the case pursuant to Code sec. 350 (b). If it is necessary to immediately seek an injunction to stop a creditor from executing on a judgment, an order to show cause can be brought.
Sanctions, Punitive Awards and Attorneys Fees. Bankruptcy case law provides that a debtor may collect costs, reasonable attorneys fees, sanctions, punitive damages, and compensatory damages against creditors and their attorneys who violate the order of discharge.
Courts have held that a collection attorney has a continuing obligation to review and reevaluate his pleadings upon discovery that they may be without merit or in violation of the law. Thus, it is imperative to put the other attorney on notice by certified mail that he is violating the Bankruptcy Code to establish his duty of inquiry.
There are many cases were sanctions and punitive damages have been awarded in the thousands of dollars against creditors and their attorneys for violating the order of discharge.
Therefore, if you are a collection attorney, take heed of the power of the discharge. If you are a debtorâ€™s attorney, you can rely on the bankruptcy forum to protect your clientâ€™s rights against creditors who ignore your clientâ€™s discharge rights.


What Happens to Garnished Funds After Filing Bankruptcy? 
For debtors, the path they traveled which led to a bankruptcy is long and varied.Â  There were generally many signs along the way that point towards a looming bankruptcy.Â  For many debtors, the final indicator that a bankruptcy is their best option is a wage garnishment or a bank levy.Â  Prior to that point, the creditorâ€™s only option had been to accept voluntary payments from the debtor.
With a wage garnishment or a bank levy, the creditor can now force the debtor to make involuntary payments.Â  It is the involuntary nature of these payments, coupled with the fact that a garnishment is 25% of every paycheck and a bank levy is 100% of the funds on deposit, which often triggers a debtor to file bankruptcy.
When a debtor files for bankruptcy and an involuntary payment has been made to a creditor in the 90 days before filing, it is possible to recover those funds for the debtor as a preferential transfer.Â  The funds that the creditor obtains by a garnishment or a bank levy are a preference under 11 U.S.C. Â§ 547(b) because the garnishment or levy is a transfer of an interest in the property of the debtor to a creditor made while the debtor was insolvent and within 90 days before the date of filing. This transfer has therefore enabled the creditor to receive more than it ordinarily would not have received but for the transfer.
In order to recover the funds for the debtor, certain requirements must be met.Â  First, the amount garnished in the 90 days before filing must equal $600.00 or more.Â  Also the garnishing creditor must have actually cashed the checks from the debtorâ€™s payroll within the 90 days.Â  Because a garnishment is a two step process (step one: payroll withholds the debtors wages; step two: the money is sent to the creditor), it is possible for a debtor to have had money taken out of his/her pay without that money every reaching the creditor.Â  It is therefore important to determine which funds were remitted to the creditor and when.
Any funds still being held by payroll at the time of filing will be returned to the debtor, not because it is a preference, but because it violates the courtâ€™s injunction which takes effect at the time of filing.
Second, the debtor must have listed this preference on the Statement of Financial Affairs and on Schedule B and have exempted it on Schedule C of their bankruptcy petition.Â Â  In essence, the garnishment is an asset which must be protected using the debtorâ€™s exemptions.Â  If the debtor does not have room to protect the garnishment under the debtorâ€™s exemptions, the Trustee assigned to the case will be entitled to the returned garnishment. If the funds are taken by the Trustee, the Trustee will then redistribute the funds more fairly amongst all of the debtorâ€™s creditors after paying their own fees.
Third, no objection can have been filed by the creditor in question. If an objection to the dischargeability of the debt in the bankruptcy is raised, that matter must be resolved before a recoupment of the garnished funds can be considered.
Once it is determined that the garnishment is recoverable, a debtor can seek the proper method of recovery.Â  If the creditor does not return the garnishment voluntarily, a debtor has the option to sue the creditor to return the preference.Â  Generally, creditors will return the funds voluntarily to the debtor once a demand letter has been sent.Â  The window of opportunity to file the law suit is only open during the pendency of the bankruptcy.Â  After that point, the debtor has no legal remedy if the creditor refuses to cooperate and can only hope that the creditor returns the funds voluntarily.
It is important to understand the timeline associated with a garnishment recovery.Â  Sending a demand letter before the time limit for the creditorâ€™s objection to be filed has passed, for example, is pre-emptive: the debtor is not yet entitled to that preference.Â  By the same token, filing a law suit to recover the funds too late can preclude recovery entirely.


Merely Receiving a Discharge Will Not Close a Chapter 7 Bankruptcy Case 
The ideal Chapter 7 bankruptcy accomplishes two goals for the debtor(s). The debtor receives a dischargeÂ of his/her debts and the debtor gets to keep all the property he/she wishes.Â  Debtors often do not understand that these two events are mutually exclusive.
In the vast majority of Chapter 7 cases, the debtor has â€œno assetsâ€� to liquidate. As an aside, this underscores that it is largely a myth that a debtor cannot keep a house or car in Chapter 7 bankruptcy, but that is another discussion for another day.
After the meeting of creditors with the debtor, the trustee files a report on the possibility that there are assets to liquidate on behalf of creditors.Â  Usually there are not, and the trustee files a report of no distribution. In those instances, the debtor usually has not yet received a discharge. Several months later, the debtor usually receives a discharge, and on that date, the debtor gets discharge and the case closes at the same time.
However, there are some instances when the trustee might believe there are assets to recover for the bankruptcy estate of the debtor.Â  This could be because the debtor is in possession of an asset(s) that is worth more than the amount of equity the debtor is allowed to exempt, or because the debtor improperly transferred some asset to a third party within a certain amount of time prior to the case being filed.
In either instance, the trustee will hold the case open.Â  Sometimes the trustee will hold the case open to do more digging and then might later file a report of no distribution, whereas in other cases, the trustee might even need to file suit against a third party to recover assets. If the trustee recovers assets, they are distributed to creditors who file proof of claims.
So what should a debtor do when his/her case is discharged but remains open? For starters, the debtor needs to understand that the discharge order means the creditors whose debts were dischargeable can never collect from the debtor on the basis of the discharge order. Those creditors can only collect a portion of the proceeds recovered by the trustee.
The next thing debtors should understand is what asset(s) the trustee thinks could lead to a recovery. For instance, if the recovery is potentially coming from a third party, the debtor really does not need to do anything differently. If the recovery would potentially come from the debtor, the debtor needs to know which asset is at risk, since the debtor is not authorized to transfer this asset while the trustee has kept the case open. Communication between the debtorâ€™s counsel and the trustee will often give the debtor a clear understanding of what asset is at risk.


Are You Eligible for Chapter 13 Bankruptcy? 
Businesses Can’t File for Chapter 13 Bankruptcy
A business, even a sole proprietorship, cannot file for Chapter 13 bankruptcy in the name of that business. Businesses are steered toward Chapter 11 bankruptcy when they need help reorganizing their debts.
If you own a business, however, you can file for Chapter 13 bankruptcy as an individual. You can include in your Chapter 13 bankruptcy case business-related debts for which you are personally liable. There is one exception to this rule: Stockbrokers and commodity brokers cannot file a Chapter 13 bankruptcy case, even if they want to discharge only personal (nonbusiness) debts.
Your Debts Must Not Be Too High
You do not qualify for Chapter 13 bankruptcy if your secured debts exceed $1,149,525. (This amount is periodically adjusted for inflation. The next adjustment will be April 1, 2016.) A debt is secured if you stand to lose specific property if you don’t make your payments to the creditor. Home loans and car loans are the most common examples of secured debts. But a debt might also be secured if a creditor — such as the IRS — has filed a lien (notice of claim) against your property.
In addition, for you to be eligible for Chapter 13 bankruptcy, your unsecured debts cannot exceed $383,175. (This amount is also periodically adjusted for inflation. The next adjustment will be April 1, 2016.)Â An unsecured debt doesn’t give the creditor a right to take a particular piece of property. Â Most debts are unsecured, including credit card debts, medical and legal bills, back utility bills, and department store charges.
You Must Be Current on Your Income Tax Filings
To file for Chapter 13, you will have to submit proof that you filed your federal and state income tax returns for the four tax years prior to your bankruptcy filing date. If you need some time to get current on your filings, the court can postpone the proceedings. Ultimately, however, if you don’t produce your returns or transcripts of the returns for those four years, your Chapter 13 case will be dismissed.


Discharging Social Security Disability Overpayments in Bankruptcy 
If a person cannot work due to a disability and is found disabled by the Social Security Administration (SSA), then that person is entitled to receive a payment from the government as a result of the inability to earn a living.Â  In some situations, the medical prognosis changes and that person can later return to work. Â When this happens there is a duty to inform the SSA about this change in the claimantâ€™s physical ability and the Social Security Disability payments will stop. Â However, if no disclosure is made to the SSA, then the payments may continue to be received, which would result in an over payment to the claimant.Â  If a person receives an overpayment, Section 204(a) of the Social Security Act, 42 U.S.C. Â§ 404(a) (1976), authorizes a recovery or recoupment of overpayments by decreasing future benefits, should the person go back on disability again.
Just as certain income taxes are dischargeable in bankruptcy, so too is an overpayment by the SSA. Â As a matter of fact, the Federal Court has ruled on a number of occasions that the â€œSSA enjoys no â€¦ immunity from the bankruptcy laws and that the overpayment debt is dischargeable under the provisions of the Bankruptcy Reform Act â€¦ we perceive no basis for distinguishing between a debt owed to the SSA and those debts owed to the Internal Revenue Service.â€� Neavear v. Schweiker, 674 F2d 1201 (7th Cir. 1982). Â Â In another case, the court held that a debt arising from the prepetition overpayment of Social Security benefits is dischargeable in bankruptcy, In re Eva June COST, 161 B.R. 856 (1993) United States Bankruptcy Court, S.D. Florida
However, as with any debts incurred through dishonest conduct, overpayments received as a result of a fraudulent report or misrepresented facts are not dischargeable, because debts incurred by false pretenses, a false representation, or actual fraud are not dischargeable through the Bankruptcy Court.
The reasoning for allowing an over-payment of Social Security or unemployment benefits to be dischargeable, as opposed to other government debts such as income taxes and government backed loans, is that the bankruptcy courts have held that a social-welfare statute entitling an individual to benefits is not a contract, and that the obligation to repay a previous overpayment is a separate debt subject to the ordinary rules of bankruptcy. E.g. In re Neavear, 674 F.2d 1201 (7th Cir.1982); In re Hawley, 23 B.R. 236 (Bankr.E.D.Mich.1982); In re Rowan, 15 B.R. 834 (Bankr.N.D.Ohio 1981); In re Howell, 4 B.R. 102 (Bankr.M.D.Tenn.1980) (all dealing with the question whether the obligation to repay prior overpayments is a debt dischargeable in bankruptcy).


Social Security Sees Small Increase in Cost of Living Adjustment for 2012 
Another year, another small raise for millions of people who rely on Social Security, veterans’ benefits and federal pensions.
Preliminary figures suggest next year’s benefit increase will be roughly 1.5 percent, according to an analysis by The Associated Press. The increase will be small because consumer prices, as measured by the government, haven’t gone up much in the past year.
For the second year in a row, it would be one of the lowest raises since automatic adjustments were adopted in 1975.
Nearly 58 million retirees, disabled workers, spouses and children get Social Security benefits. The average monthly payment is $1,162. A 1.5 percent raise would increase the typical monthly payment by about $17.
The COLA also affects benefits for more than 3 million disabled veterans, about 2.5 million federal retirees and their survivors and more than 8 million people who get Supplemental Security Income, the disability program for the poor.
Automatic COLAs were adopted so that benefits for people on fixed incomes would keep up with rising prices. Many seniors, however, complain that the COLA sometimes falls short, leaving them little wiggle room.
Since 1975, annual Social Security raises have averaged 4.1 percent. Only six times have they been less than 2 percent, including this year, when the increase was 1.7 percent. There was no COLA in 2010 or 2011 because inflation was too low.
The COLA is calculated by comparing consumer prices in July, August and September each year to prices in the same three months from the previous year. If prices go up over the course of the year, benefits go up, starting with payments delivered in January.


Short Sale v Foreclosure 
Two of the most commonly used options for homeowners with distressed properties include short sales and foreclosures. Determining which way to go is a big decision and you must become fully informed on the differences between the two. Â In both cases, you will still end up losing your home but it is important to understand how each will affect you overall.
The difference between a Florida short sale and a Florida foreclosure includes the timeline for each one, implications upon your credit, tax consequences, future buying power, future employment, security clearances, and often times your self esteem.
Some of the major benefits of a short sale over a foreclosure includes:
· You remove the monthly financial obligations that youâ€™ve been unable to meet.
· Your lender avoids having to process a foreclosure and recoups part of their financial investment by accepting less than the total amount owed.
Short Sale Timeline
The short sale timeline can vary, but takes about two to four months and allows you plenty of time before facing foreclosure to begin and complete the short sale process.
Foreclosure Timeline
The foreclosure timeline includes a few separate stages: the delinquency period and the foreclosure sale period. Once a homeowner is at least 31 days behind on monthly payments (the delinquency period), the lender is permitted to record a notice of default or lis pendens. The time between the initial delinquency and the foreclosure date varies depending upon your lender and how fast the courts process your documents. Â On the foreclosure sale date, the highest bidder gains the title to the property. Â The entire foreclosure process often takes from twelve months on up to twenty-four months. Â Again, it all depends upon the court system and your lender.


Bankruptcy Timeline 
Caution: This timeline does not include all bankruptcy events. It is a summary description of bankruptcy and may not be accurate under all circumstances. You should consult a qualified attorney to see how the law will apply to your situation.
Who or what is a debtor?
The debtor is the person or other entity that has filed the bankruptcy, and owes money to the creditors [11 USC Â§101(13)].
Bankruptcy Filed 
Commencement of Case
A voluntary bankruptcy is commenced by the filing of a petition with the Bankruptcy Court requesting protection from creditors under Chapter 7 or Chapter 13. A husband and wife may file one petition together and commence a joint case [11 USC Â§301, 11 USC Â§302, 11 USC Â§101(42), Rule 1002 FRBP].
Filing fee due
In both Chapter 7 and Chapter 13, the filing fee must accompany the petition which starts the case, unless an application to pay the fees in installments is granted [Rule 1002(b) FRBP].
List of creditors must be filed
In both Chapter 7 and Chapter 13, the petition must also be accompanied by a list of the names and addresses of the debtor’s creditors [Rule 1007(a) FRBP].
Statement of Social Security Number must be filed
In both Chapter 7 and Chapter 13, the petition must also be accompanied by a verified statement that sets out the debtor’s social security number [Rule 1007(f) FRBP].
15 Days after Bankruptcy Filed 
Schedules must be filed
In both Chapter 7 and Chapter 13, schedules of assets and liabilities, a schedule of current income and expenditures, a schedule of executory contracts and unexpired leases, and a statement of financial affairs must be filed within 15 days after the bankruptcy was filed [11 USC Â§521(a)(1), Rule 1007(b), (c) FRBP].
Chapter 13: Plan must be filed
In Chapter 13, the Plan must also be filed within 15 days after the Bankruptcy was filed. The plan provides for submission of future income and the treatment of creditors, specifying when and how much each kind of creditor will receive [Rule 3015(b) FRBP].
About 18 Days after Bankruptcy Filed
Court Mails Notice of Commencement of Case
Approximately 18 days after the bankruptcy is filed, the court mails a Notice of Commencement of Case to the debtor and to the creditors included in the list of creditors. The notice contains meeting date, deadlines for objections to discharge and for filing Proofs of Claims.Â The court’s Automated Information Line provides much of this information almost immediately after the bankruptcy is filed.
30 Days after Bankruptcy Filed
Chapter 7: Statement of Intention regarding secured debt must be filed
Within 30 days after a Chapter 7 has been filed (or before the Â§ 341 meeting if that is earlier), the debtor must file a Statement of Intention regarding property secured by consumer debt. That statement shall indicate whether the debtor intend to: (1) reaffirm the debt and continue to make the payments remaining obligated for the balance of the debt, (2) redeem the property by immediately paying the value of the property, or (3) surrender the property [11 U.S.C. Â§ 521(2)(A); Rule 1007(b)(2) FRBP]. A copy of the Statement of Intention must be served on the trustee and the creditors named in the statement on or before the filing of the statement [Rule 1007(b)(2) FRBP].
Chapter 13: Plan payment due.
The debtor in a Chapter 13 must start making his plan payments within 30 days after the bankruptcy was filed [11 USC Â§1326(a)(1)].
7 Days before 341 Meeting
Provide copies of tax returns
Not later than 7 days before the date first set for the first meeting of creditors, the debtor shall provide a copy of the debtor’s most recent Federal income tax return to the trustee and to any creditors that have requested it [11 U.S.C. Â§ 521(e)(2)].Â  The Debtor must also present any pay stubs and additional requested documents to the trustee.
About 120 daysÂ after Bankruptcy Filed
Â§ 341 Meeting (Creditor’s Meeting)
Section 341 (the symbol “Â§” means section) of the Bankruptcy code requires the Trustee to preside at a meeting of creditors within a “reasonable time” after the filing of the bankruptcy [11 USC Â§341]. This meeting is usually held approximately six weeks after Bankruptcy is filed. The meeting time and date is included in the Notice of Commencement of Case mailed by the court, and is available on the court’s Automated Information Line shortly after the case is filed.Â Each debtor is required to attend this meeting and testify under oath, but most creditors do not come to the meeting. The failure of creditors to attend the meeting does not effect their right to challenge the discharge in a Chapter 7 or to object to the plan in a Chapter 13. If the debtor does not attend, the case will be dismissed.
30 Days after 341 Meeting 
Deadline to file objection to claim of exemption 
If the Trustee or other party of interest objects to the debtor’s claim of exempt property, they must their objection within 30 days after the 341 meeting [Rule 4003(b) FRBP].
Chapter 7: Debtor must perform under the Statement of Intention
In Chapter 7, the debtor must perform under the Statement of Intention, and (1) reaffirm the secured debt and continue to make the payments remaining obligated for the balance of the debt, (2) redeem the property by immediately paying the value of the property, or (3) surrendering the property [11 U.S.C. Â§ 521(a)(2)(B); but 11 U.S.C. Â§ 521(a)(6) appears to specify a time of 45 days after the meeting for the same action].
60 Days after 341 Meeting
Chapter 7: Deadline for objection to discharge of a particular debt under Â§523(c)
Creditors have until 60 days after the first date set for 341 meeting to file a complaint under 11 U.S.C. Â§ 523(c). That section allows creditors to object to the discharge of debts which were obtained by false pretenses, a false representation, or actual fraud; debt from fraud or defalcation while acting in a fiduciary capacity, embezzlement or larceny; and debt for willful and malicious injury [Rule 4007(c) FRBP]. This deadline applies to objections to discharge of:
Consumer debts owed to a single creditor and aggregating more than $550 $500 (added by BAPCPA 10-17-05) for luxury goods or services incurred by an individual debtor on or within 90 days before a Chapter 7 bankruptcy [11 USC Â§523(a)(2)(C)(i)(I), 11 USC Â§1328(b)], and Consumer debts owed to a single creditor and aggregating more than $550 $500 (added by BAPCPA 10-17-05) for luxury goods or services incurred by an individual debtor on or within 90 days before the bankruptcy is filed are presumed to be nondischargeable in Chapter 7 [11 USC Â§523(a)(2)(C)(i)(I), 11 USC Â§1328(b)].
Chapter 7: Deadline for objection to discharge of all debt under Â§727(a)
Creditors have until 60 days after the first date set for 341 meeting to file a complaint under 11 U.S.C. Â§ 727(a). That section allows object to the discharge of all debts because of misconduct including transfer, destruction or concealment of property; concealment, destruction, falsification or failure to keep financial records; making false statements; withholding information; failing to explain losses; failure to respond to material questions; having received a discharge in a prior case filed within the last 6 years [Rule 4004(a) FRBP].
Chapter 7: Deadline for U.S. Trustee or court to move to dismiss case for “substantial abuse” under Â§707(b)
Until 60 days after the first date set for the 341 meeting, the U.S. Trustee or the court may move to dismiss a case in which debts are primarily consumer debts if it finds that the granting of relief would be a “substantial abuse” of the provisions of Chapter 7 [Rule 1017(e) FRBP].Â  “Substantial abuse” was expanded by the Bankruptcy Reform Act, which went into effect on October 17, 2005, to include a Means Test which allows Chapter 7 only if a debtor has less income than the median for the state of residence, or can pay less than 25% of his or her unsecured debt from income remaining after meeting expenses over a 5 year period. [11 USC Â§707(b)].
More than 60 Days after 341 Meeting
Discharge entered in Chapter 7 case
Court rules require that the discharge be entered “forthwith” after the expiration of the time for objecting to discharge or moving to dismiss the case. The time for those objections expires 60 days after the first date set for creditor’s meeting[Rule 4004(c)(1) FRBP, Rule 4004(a) FRBP, Rule 1017(e) FRBP]. The discharge is not absolute or final. The Trustee can ask that the discharge be set aside if the debtor does not turn over non-exempt property, if the debtor fails to perform other duties, or if there were other matters pending which would result in the denial of the discharge.
90 Days after 341 Meeting
Deadline for non-government creditors to file their Proofs of Claim 
A creditor, other than a governmental unit, must file its Proof of Claim within 90 days after the after the first date set for creditor’s 341 meeting in order to share in payments from the estate [Rule 3002(c) FRBP].
120 Days after Bankruptcy Filed
Final payment on filing fees due. 
If the the Court allowed the debtor to pay the filing fees for a Chapter 7 or Chapter 13 in payments, the final payment must be made within 120 days after the filing of the bankruptcy [Rule 1002(b) FRBP].
180 Days after Bankruptcy Filed
Deadline for governmental unit to file Proof of Claim
A governmental unit, such as the Internal Revenue Service, must file its Proof of Claim within 180 days after the commencement of the case in order to share in payments from the estate. [Rule 3002(c)(1) FRBP].
3 to 5 years after First Plan Payment
Length of payments under Chapter 13 Plan
Unless all allowed claims are paid sooner, plan payments must continue for a minimum of the three-year period beginning on the date that the first payment is due under the plan, or a maximum of a five year period. [11 USC Â§1325(b)(1), 11 USC Â§1322(d)].
Discharge entered in Chapter 13
Upon completion of plan payments the discharge in Chapter 13 is entered [11 USC Â§1328].


Florida Foreclosure Timeline 
· Foreclosure procedures in Florida are all Judicial Foreclosures controlled by the courts. The lender must sue the borrower and obtain an order to foreclose.
· Depending on the court schedule and load, it normally takes from 180 to 200 days to complete the foreclosure process in Florida. If contested by the borrower or if the borrower files for bankruptcy, this process may be delayed further.
· The Florida foreclosure process begins with a “Notice of Default” when the lender notifies you that you are in default of your mortgage. This is notice that you have fallen behind enough that the lender is beginning foreclosure proceedings. This typically happens after the borrower is more than 3 payments behind.
· The lender will then file a Lis Pendens, or “suit pending”. This is a lawsuit against you for defaulting on your mortgage, demanding that you pay your mortgage in full. The Clerk of Court will record the Lis Pendens and you will be served.
· You will then have 20 days to file an answer with the court in regards to the foreclosure. By filing an answer, you will get an opportunity to present your side at a hearing overseen by a judge. Answering the complaint may also delay the time period for the foreclosure, but that is not guaranteed.
· At the end of the answer period the lender’s attorney will file a motion with the court to declare summary judgment. There is an additional 20 day answer period before the hearing can be held.
· If you are unable to successfully contest the foreclosure, or work out a loan modification or short sale, the judge will set a foreclosure sale date which is typically within 30 to 45 days following your hearing. This is when the property will be sold at auction to the highest bidder. This sale may be postponed at the request of the lender or the lender’s attorney.
· After the sale, there is a 10 day waiting period (or longer if specified in the judgment) before the Clerk issues a Certificate of Title to the new owner. Before this certificate is is filed the mortgagor or the holder of any junior lien may cure the mortgagor’s indebtedness and prevent the foreclosure sale. This is known as the Right of Redemption.
· If necessary, the Sheriff may evict the previous owner and remove their possessions.
· The lender may sue the borrower for a deficiency judgment if the sale price does not cover the balance due on the loan plus costs.
· For more information on Florida Foreclosure laws see Chapter 702 (Foreclosure and Mortgages) and Chapter 45 (Civil Procedure) of the Florida Statutes.


How to Erase Student Loans Through Bankruptcy 
Whether a student loan is discharged based on hardship is not automatically determined in the bankruptcy process. You must file a petition (called an adversary proceeding) to get a determination.
If you already filed for bankruptcy, but did not request a determination of undue hardship, you may reopen your bankruptcy case at any time in order to file this proceeding. You should be able to do this without payment of an additional filing fee.
Even if you cannot prove undue hardship, you still might want to consider repaying your student loans through a Chapter 13 bankruptcy plan.
CHAPTER 13 and STUDENT LOANS
A case under chapter 13 is often called â€œreorganization.â€� In a chapter 13 case, you submit a plan to repay your creditors over time, usually from future income. These plans allow you to get caught up on mortgages or car loans and other secured debts. If you cannot discharge your student loans based on undue hardship in either a chapter 7 or chapter 13 bankruptcy, there are still certain advantages to filing a chapter 13 bankruptcy. One advantage is that your chapter 13 plan, not your loan holder will determine the size of your student loan payments. You will make these court-determined payments while you are in the Chapter 13 plan, usually for three to five years. You will still owe the remainder of your student loans when you come out of bankruptcy, but you can try at this point to discharge the remainder based on undue hardship. While you are repaying through the bankruptcy court, there will be no collection actions taken against you. You may have other options, depending on how judges decide these cases in your judicial district.Â  For example, some judges allow student loan borrowers to give priority to their student loans during the Chapter 13 plan.Â  You should discuss these options with a bankruptcy attorney.


What is an Undue Hardship for Erasing Student Loans Through Bankruptcy? 
Student loans are difficult, but not impossible, to discharge in bankruptcy.Â  ToÂ do so, you must show that payment of the debt â€œwill impose an undue hardship on you and your dependents.â€�
UNDUE HARDSHIP EXAMPLES
It is up to the court to decide whether you meet the â€œundue hardshipâ€� standard. Here are a few examples of successful and unsuccessful cases.
1. A 50 year old student loan borrower earning about $8.50/hour as a telemarketer wasÂ granted a discharge.Â  The court agreed that the borrower had reached maximum earning capacity, did not earn enough to pay the loans and support minimal family expenses and appeared trapped in a â€œcycle of poverty.â€�
2. A college-educated married couple proved undue hardship and were able to discharge their loans. They both worked, but had income barely above poverty level. The court noted that the borrowers worked in worthwhile, although low-paying careers. One worked as a teacherâ€™s aide and the other as a teacher working with emotionally disturbed children. Even with a very frugal budget, they had $400 more a month in expenses than income. Their expenses included $100 monthly tuition to send their daughter to private school. Relatives paid for most of this and the couple testified that they objected to the public schoolâ€™s corporeal punishment policy. In agreeing to discharge the loans, the court also found that the couple had acted in good faith because they asked about the possibility of a more affordable repayment plan. Not all courts are as sympathetic to borrowers who work in low-paying careers. For example, one borrower was denied a discharge because he worked as a cellist for an orchestra and taught music part-time. The court suggested that this borrower could find higher-paying work. Another court came up with the same result for a pastor. The court found that it was the borrowerâ€™s choice to work as a pastor for a start-up church rather than try to find a higher paying job.
3. A number of courts have granted discharges in cases where the borrower did not benefit from the education or went to a fraudulent school.
4. There have been mixed results when borrowers have tried to show that their financial difficulties will persist into the future. For example, one court found that a borrowerâ€™s alcoholism was not an insurmountable problem, but some borrowers have won these cases. In one case, a borrowerâ€™s testimony about her mental impairment, including evidence that she received Social Security benefits, was enough to convince the court of undue hardship. The court agreed with the borrower that her ongoing mental illness was likely to continue to interfere with her ability to work.


Will Bankruptcy Erase My Student Loans? 
Student loans are difficult, but not impossible, to discharge in bankruptcy.Â  ToÂ do so, you must show that payment of the debt â€œwill impose an undue hardship on you and your dependents.â€�
Courts use different tests to evaluate whether a particular borrower has shown an undue hardship. A common test is the Brunner test which requires a showing that 1) the debtor cannot maintain, based on current income and expenses, a â€œminimalâ€� standard of living for the debtor and the debtorâ€™s dependents if forced to repay the student loans; 2) additional circumstances exist indicating that this state of affairs is likely to persist for a significant portion of the repayment period of the student loans; and 3) the debtor has made good faith efforts to repay the loans.(Brunner v. New York State Higher Educ. Servs. Corp., 831 F. 2d 395 (2d Cir. 1987)). Not all courts use this test. Some courts will be more flexible, some less.
If you can successfully prove undue hardship, your student loan will be completely canceled. Filing for bankruptcy also automatically protects you from collection actions on all of your debts, at least until the bankruptcy case is resolved or until the creditor gets permission from the court to start collecting again.
Assuming you can discharge your student loan debt by proving hardship, bankruptcy may be a good option for you. It is a good idea to first consult with a lawyer or other professional to understand other pros and cons associated with bankruptcy. For example, a bankruptcy can remain part of your credit history for ten years. There are costs associated with filing for bankruptcy as well as a number of procedural hurdles. There are also limits on how often you can file for bankruptcy.


Can I File Bankruptcy if I am Behind in Child Support Payments? 
Debtors who fall behind on making spousal or child support payments may be under the impression they cannot file for bankruptcy. In fact, if you meet qualifications and requirements to file, you can seek bankruptcy protection when you fall behind. Yet, keep in mind that bankruptcy may not discharge debt related to back child support or spousal support payments.Â  Bankruptcy may help in discharging other debt to help make support payments easier for you.
While bankruptcy is a powerful tool that can help you gain control of your finances, certain debts may not qualify for discharge.Â  Chapter 13 bankruptcy may help you get back support payments made through a repayment plan approved by the bankruptcy court.Â  The repayment plan may help you avoid jail time since it helps debtors get caught up on support payments.Â  While the repayment plan is enforced, the debtor may be required to continue current alimony or child support payments.
In Chapter 13 bankruptcy a trustee is assigned to receive and forward payment to the appropriate party that is entitled.Â  If you are seeking to discharge debt, Chapter 7 bankruptcy may be an option to consider, yet this wonâ€™t eliminate back or late support payments.Â  The filing may help you discharge eligible debt so that you can make support payments.Â  Chapter 13 is also an option to help you maintain your home or vehicle while getting payments caught up.


The Effect of Bankruptcy on Child Support Payments 
Whether youâ€™re receiving child support payments from someone who is set to file bankruptcy or youâ€™re responsible for making child support payments, you may wonder what affect the bankruptcy process will have when it comes to receiving or making payments.Â  The outcome of the process may vary depending on personal circumstances and the chapter that is filed.
The automatic stay goes into effect when bankruptcy is filed and prevents most creditors from collecting payment from you. However, if back child support is owed, the stay doesnâ€™t offer protection and you can still be pursued for the outstanding amount.
While bankruptcy doesnâ€™t help you change payment arrangements originally set for child support, it could be a good time to have your agreement reviewed and modified with an attorney.Â  Modification of the agreement may help you get more affordable payments.Â  Bankruptcy can help eliminate or reduce other debt obligations to make child support payments easier to make.Â  You may even be able to get caught up on child support payments sooner
If you are the one who receives payment for child support, you may wonder if the bankruptcy process will prevent you from receiving the payments.Â  Usually, back child support is not dischargeable in Chapter 7 and itâ€™s considered a priority debt in a Chapter 13 case.Â  If Chapter 13 is filed, back child support payments would be a part of the repayment plan with payments likely to be made until the outstanding balance is satisfied.


Disability Benefits Are Available for Dependents 
If a person becomes eligible for SSDI, their dependents are also entitled to receive benefits. Each dependent may be eligible for a benefit equal to one-half of what the primary receives. This does not affect the primaryâ€™s benefit. However, there is a maximum a family can receive. It ranges from 150 percent â€“ 180 percent of the primaryâ€™s benefit depending on additional factors.
To qualify, the dependent must be:
1. under the age of 18;
2. under age 19, and still enrolled in high school; or
3. disabled before reaching age 22
SSA helps us provide for our loved ones in the event that we become unable to do so ourselves.
Additional information can be found online at www.socialsecurityjustice.com.


Disability Benefits Are Available to Spouses 
The current spouse of someone entitled to retirement or disability (SSDI) benefits may be entitled to receive benefits under the higher earnerâ€™s Social Security if certain requirements are met. These include:
1. they are 62 or older; or
2. they provide care for a child under the age of 16; or
3. they provide care for a disabled child who is getting SS benefits
The former spouse of someone eligible for retirement or disability benefits may also be eligible to receive benefits under their exâ€™s Social Security if:
1. they can prove they were legally married for at least 10 years; and
2. they are 62 or older; and
3. they are not currently married.
This does not affect the amount paid to the primary spouse.


How Bankruptcy Stops a Wage Garnishment 
If a creditor is garnishing your wages, you may be able to stop theÂ  garnishment and even get some of your garnished wages back by filingÂ  bankruptcy.Â  However, certain exceptions apply.
When you file bankruptcy, an automatic stay goes into effect thatÂ  prohibits and stops most collection activities by creditors.Â  This means that wage garnishments are also stopped as long as the bankruptcy stayÂ  is in effect.Â  If a creditor wants to resume collection efforts, it must ask the court to lift the stay. The court will lift the stay only ifÂ  the creditor has a valid reason for doing so. An unsecured creditor such as a credit card company simply wishing to resume a wage garnishment is not a valid reason for the court to lift the stay.
However, the automatic stay does not apply to domestic support obligationsÂ  such as child support or alimony.Â  These are considered priority debtsÂ  that are unaffected by the automatic stay and cannot be discharged byÂ  filing bankruptcy.Â  So if your wages are being garnished to satisfyÂ  domestic support obligations, the garnishment will not stop if you fileÂ  bankruptcy.
The automatic stay ends when you receive a discharge, your case isÂ  dismissed without a discharge, or when the court lifts the stay.Â  If you receive a discharge and the underlying obligation for the wageÂ  garnishment (such as credit card debt) was included in the discharge,Â  the creditor cannot resume the garnishment to collect the debt afterÂ  bankruptcy.Â  If your case gets dismissed without a discharge, then theÂ  creditor can continue the wage garnishment after dismissal.
If certain conditions are met, you may be able to get back some ofÂ  your wages even if they were garnished before bankruptcy. You canÂ  usually get back wages garnished within the 90-day prior to yourÂ  bankruptcy filing if they were over $600 in aggregate and you haveÂ  enough exemptions to cover them.
If you meet these requirements, you can file a complaint in yourÂ  bankruptcy and ask that the creditor return the garnished wages.Â  If you are represented by an attorney, whether this makes financial sense will depend on how much your attorney will charge for filing the complaintÂ  and the amount of wages you are looking to recover.
When you file bankruptcy, you are required to list all your creditors so they can be notified of the bankruptcy.Â  However, there is a chanceÂ  that creditors may not be alerted in time to put a stop on garnishmentsÂ  after the case is filed.Â  If you want to make sure the garnishment stops immediately, youÂ  should give notice of the bankruptcy to the payroll department of yourÂ  company.


Want to Keep Your Tax Refund? Spend It 
The best way to avoid losing your tax refund is to file your tax return, receive the refund and spend it prior to filing your bankruptcy.Â  Your bankruptcy attorney should instruct you to keep a record of how your refund is spent.Â  Your refund can be used for a variety of expenses, including most of your ordinary household expenses, like:
· Rent
· Mortgage payments
· HOA dues
· Food
· Utilities
· Clothing
· Educational expenses
· Medical and dental expenses
· Insurance
· Home maintenance and repairs
· Car payment
· Car repairs and maintenance
You want to have minimal if any tax refund money in your bank account on the day that you file your bankruptcy.Â  You may also be eligible to save a portion of your refund, using a retirement account.Â  Ask your attorney for more information.Â  If you are able to follow these steps, you will not be required to turnover your tax refund.Â  Caution! If you spend your tax refund on luxury goods, use it to repay a friend or family member or pay off a credit card or other unsecured debt, you may trigger an objection from the trustee, and be required to turn over your tax refund, even if you have spent the money.
If you have NOT received your tax refund on the date of filing, the trustee will be entitled to the tax refund when you receive it.


When the Unlimited Homestead Exemption is Not So Unlimited 
It is fairly well known that Florida is a state with an unlimited homestead exemption.Â  For those residents who are filing bankruptcy, this usually means that 100% of the equity that is owned in a home is not only protected from creditors, but is also protected from loss in bankruptcy.Â  For instance, an individual with a home worth $500,000 and a mortgage balance of $100,000 could be considered as having $400,000 in equity in their real estate.Â  In Florida, it is possible to exempt this full amount when filing bankruptcy without risking any loss.
It should be noted that this unlimited exemption does have limitations under bankruptcy law.Â  See 11 USC 522 on exemption (p), and In re Rasmussen from the Middle District of Florida.Â  Specifically, any real property that qualifies as a homestead in Florida is not guaranteed an unlimited exemption if it was purchased within 1,215 days before filing bankruptcy, unless the proceeds used for the purchase came from a similarly situated homestead.Â  In this situation, the homestead protection would be reduced from “unlimited” to approximately $146,000.Â  In the example above, the hypothetical homeowner would have about $254,000 in unprotected equity that could be lost in bankruptcy.
As I have noted in other blogs, the rules regulating venue in terms of where a bankruptcy can be filed have little to do with venue for the purposes of propertyÂ exemptions.Â  For example, to file bankruptcy in Florida it is necessary to have resided in the state for at least 91 days.Â  However, it would be necessary to wait 1,215 days in order to be able to claim the state’s full bankruptcy exemption for homestead real estate.Â  To complicate matters further, an entirely different set of laws determine which state’s property exemptions will be used, even if the bankruptcy paperwork can be filed in Florida.Â  This subject is for another blog post.
Timing a bankruptcy filing to avoid the issues described above is usually referred to as ‘exemption planning’ and is meant to provide asset protection.Â  If you think venue and exemption issues may arise in your situation, then it is worth consulting with a qualified bankruptcy attorney to discuss your options.


Where Should I Go to File My Bankruptcy? 
A bankruptcy is a cause of action that falls under federal law and is therefore filed in federal court.Â  Most states are divided into several federal District Court regions that are further divided into more localized Divisions.Â  To begin a bankruptcy, you must file your petition with the District Court in which you have resided, used as a primary location for business, or where principal assets relating to the bankruptcy been located for 180 days.Â  See 28 USC 1408Â  In most cases dealing with individual consumer debts, the venue for filing will be inÂ the district where the petitioner lives.Â  If you have not met the 180 day requirement, ie have not lived in Florida for at least 180 days, then the venue for filing will be in the district where you have lived for the greater part of those 180 days.Â  In other words, if you have lived in Florida for at least 91 days, then your venue for filing will be in one of the three district courts in that state.
Most of the time venue is not an issue.Â  However, complications can arise in situations where an individual is filing bankruptcy involving business debts, but they have lived and held property for over 91 days in two different federal districts.Â  In this case, it may be possible to have two valid venues to choose from.Â  Most of the time if a venue is incorrectly chosen, then the case will merely be transferred to the correct district court rather than be dismissed.
But it should also be noted that venue for filing purposes has nothing to do with venue for the choice of property exemptions.Â  For example, if you move to Florida and reside within the state for 91 days, then you may file your bankruptcy paperwork in Florida.Â  However, this does not mean you automatically get to use Florida’s property exemptions, including the unlimited homestead provision.Â  This is because the applicable laws regarding the venue for filing bankruptcy paperwork are not the same as that used to decide which state exemptions are applicable.Â  This is a subject for another blog, but it is worth keeping in mind that the bankruptcy rules can require a person to file bankruptcy in one state, but apply the exemptions from an entirely different state altogether.Â  For instance, an individual who lived in Georgia all of their life before moving to Florida, could be required to file bankruptcy in Florida but use Georgia’s property exemptions. The point is that choosing the proper venue is not always a straightforward matter, and overlooking the specific requirements in the law can have negative consequences on a bankruptcy case.


