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The Demographics of Disability 
The Center for Budget and Policy Priorities recently published and interesting blog postÂ on the geography of disability and its relationship to socio-economic factors.Â  In essence, the articleÂ argues thatÂ statesÂ with aÂ high numbersÂ of social security disability [SSDI] or supplemental security income [SSI]Â beneficiaries, also have tend to be economically and educationally depressed regions as well.Â  For instance, 6% of the general population in the United States collects SSDI or SSI, but in certain southern states that struggle with a high rate of poverty the numbers average outÂ to beÂ 10%. However, the correlation between high rates of poverty and high rates of SSDI and SSI approvals is more the result of socio-economic factors rather than a failure or bias within the social security disability system.Â  The following two graphs illustrate this point:
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The relationship between SSDI and SSI rates in correlation to educational levels illustrates the fact that the Social Security Administration takes vocational and educational factors into consideration when deciding disability cases.Â  In other words, individuals with lower rates of education typically end up in more physically demanding work that is less transferable than those with higher levels of education.


Congress Extends Exemption on Mortgage Debt Write-Offs 
Under the recent ‘fiscal cliff’ compromise, the Mortgage Forgiveness Debt Relief Act that was set to expire on December 31, 2012 has been extended by Congress to throughout 2013. This means that Â many homeowners who are underwater on their mortgage, and looking to unload property, can avoid the tax penalties of a short sale.
In previous posts I have discussed some of the finer details on theÂ consequencesÂ of debt write-off and debtÂ forgiveness. In general, a homeowner who has negotiated a short sale may face the consequence of having to pay income tax on the balance that has been written off by the bank. Â In other words, selling a home for $100,000 when $150,000 is owed on the mortgage could mean that $50,000 would have to be added to the homeowners taxable income for that year. Â IncreasesÂ of this type can have a serious effect on raising an individual’s tax bracket.
The Mortgage Forgiveness Debt Relief Act allowed homeowners to short sell and avoid the tax liability of having any deficiency added as income for tax purposes. Â This Act was set to expire at the end of 2012, but due to recent negotiations, Congress has extended its availability throughout 2013. Â For homeowners who are looking for a way of getting out from under an underwater mortgage, the Debt Relief Act offers aÂ substantialÂ safe harbor from taxÂ liabilities.
Bankruptcy also offers several options on dealing withÂ mortgagesÂ  Â A Chapter 13 bankruptcy is often an option for an individual who wishes to keep their home, but simply needs time to get caught up on payments. Â For most individuals with regular income, a Chapter 13 generally allows mortgage payment arrearages to be spread out over time to avoid foreclosure actions. Â On the Â oppositeÂ extreme,Â  a Chapter 7Â bankruptcyÂ allows an individual to surrender unwanted property and avoid any tax liability or deficiency debt on the mortgage. Â And under current law in the 11th Circuit, it may also be possible to keep a real estate property in a Chapter 7, but strip off a second mortgage that is unsecured. Â If you are looking at any of these options, then it is a good idea to speak with an experienced bankruptcy attorney to discuss your options.


The Means Test Does Not Disqualify Most Chapter 7 Bankruptcy Filers 
The “Means Test” is used to determine if an individual’s income is low enough to allow them to file a Chapter 7 Bankruptcy. Â In fact, it was designed for the particular purpose of limiting the number of Chapter 7’s that are filed. Â And if the means test is failed, then a Chapter 13 may be the only other option available. Â Instead of discharging the majority of your debt through a Chapter 7, you may be required to enter a repayment plan under Chapter 13 for three to five years. Â However, for most bankruptcy filers the means test poses no obstacle and is not disqualifying. Â And it is worth noting that the means test only applies when consumer debt, rather than business debt, make up the majority of what an individual owes.
The first step in the means test is to look at median income levels . Â If your income is below median based on such factors as the state you live in and household size, then you have passed the means test and can file a Chapter 7. Â As simple as that. Â Median income varies from state to state and is often updated each year. Â To get a general idea of the median income in your area, there are numerous online calculators such as this one. Â But they should be used with caution as there is no guarantee of their accuracy.
If your income is over the median level for your state, then things get complicated quickly. Being over median, however, does not necessarily disqualify you from filing Chapter 7 as long as you have enough expense deductions. Â The first step after determining you are over median involves calculating disposable income. Â This calculation is made by taking currently monthly income and deducting certain allowed expenses that include IRS allowances. Â If your disposable income exceeds a certain amount, then it will be assumed that you have the ability to pay back a portion of your debts and will be required to consider a Chapter 13.
Calculating the means test can be complicated, but it is fundamental to the bankruptcy process because it determines the chapter that you may file under. Â This can have obviously drastic consequences as there are major differences between Chapter 7 and Chapter 13. Â However, most people do not fail the means test, and some of those who do may still qualify depending on the amount of their allowed deductions. Â If you expect that you have excessive income, then it is worth consulting with an experienced bankruptcy attorney to evaluate your options. Â Simply because you can file a Chapter 7, does not always mean that you should.


The Cancelled Debt on a 1099-C May Not be Dischargeable in Bankruptcy 
As IÂ have writtenÂ in other blog posts, a cancellation of debt has the potential to create serious income tax liabilities that may not be dischargeable in bankruptcy.Â  For example, an otherwise dischargeable credit card card debt can be written off by a creditor and then become treated as taxable income by the IRS.Â  And most taxes are not dischargeable in bankruptcy.Â  For a full overview, see IRS Pub 4681 Cancelled Debts, Foreclosures, Repossessions, and Abandonments.Â  However, there are two major exceptions to having a cancelled debt treated as income.Â  The first depends upon whether the debt has been discharged in bankruptcy, and the second upon whether the debtor was legally insolvent at the time the debt was written off.
The first exception is fairly straightforward.Â  Debts that are discharged in bankruptcy are not treated as income for tax purposes.Â  But the criticalÂ requirement of this exception depends on timing.Â  It only applies to a debt that was discharged before it was written off.Â Â If the bankruptcy is filed after a write off occurs, or a 1099-C is received, thenÂ the debtÂ will typically be treated as income andÂ not a dischargeable obligation.Â  If you do receive a 1099-C for a discharged debt, then it should be contestedÂ and a Form 982Â submitted to theÂ IRS indicating the bankruptcy filing.
The second exception to treating a cancelled debt as income requires proving that the debtor was legally insolvent at the time the debt was cancelled.Â  In essence, this means that at the time the debt was written off,Â an individual’sÂ total debtsÂ were greater than their total assets.Â  The catch is that an individual may only avoid imputed income to the extent that they were insolvent.Â  In other words, being partially insolvent only allows a partial exclusionÂ to increased income.Â  The following is a simplified example:
Total Debts:Â Â Â Â Â  $150.00
Total Assets:Â Â Â – $120.00
Insolvency:Â Â Â Â Â Â Â Â Â $30.00
If a creditor cancels $25.00 worth of debt, then there is no impact on income since the amount written off is less than the amount of insolvency. (The amount of insolvency fully consumes the amount of cancelled debt.)
If a creditor cancels $35.00 worth of debt, then $5 is added to income for tax purposes since the amount written off isÂ greater than the amount of insolvency. (The amount of insolvency partially consumes the amount of cancelled debt.)
What does this have to do with bankruptcy? Absolutely nothing.Â  Proving insolvency to the IRS is a matter to bring up withÂ your tax attorney or accountant.Â  However, many individuals who are thinking of filing bankruptcy also deal with insolvency issues.Â  And if you are unfortunate enough to have had a debt cancelled and received a 1099-C before you filed bankruptcy, then the insolvency exception may provide an option for avoiding or reducing a potentiallyÂ non-dischargeable debt.
Negotiating the minefield of cancelled debts, taxes, and bankruptcy issues can be complicated.Â  If you are facing a debt you can not pay, then it is worth consulting with an experienced bankruptcy attorney to discuss your options.


Having a Debt Cancelled is Not Always a Good Thing 
A cancellation of debt occurs when a creditor “forgives” all or part of an obligation that they are owed.Â  Most of the time this occurs asÂ the result of a mortgage short-sale, creditor “write-off”, or through a debt-settlement program.Â  Unfortunately, a cancellation of debt can also create a tax liability that may not be dischargeable or eliminated by bankruptcy.Â  In other words, it is possible that a credit card debt (which is dischargeable in bankruptcy) can be written off and become an income tax liabilityÂ (which is not dischargeable in bankruptcy).
Most of the time you will know when a debt has been cancelled because you will receive an IRS Form 1099-C informing you of how much additional income you are required to report for that year.Â  Part of the reason for why debt can be converted to incomeÂ lies in the fact that the IRS operates onÂ theÂ principle ofÂ ‘give and take’.Â  When a creditor writes off a debt, the IRS will usually give them a tax break for the loss.Â  As a result, the IRS will make up for the loss by taking from the debtor, ie requiring themÂ to declare the amount written off as potentially taxable income.Â  In essence, this is what the 1099-C represents, and it has the potential to substantially increase your tax liability.Â  For example, if you made $30,000 last year, but had a $20,000 debt written off, then your adjusted gross income couldÂ be treated asÂ $50,000.Â  A substantially higher tax bracket. And if you are receiving government assistance, then an artificial jump in income could create an entirely new set of problems regardingÂ your ability to continueÂ gettingÂ benefits.
Not every debt that is written off will result in a 1099-C being filed, and there are certain tax exceptions in which a write off will not be treated as income.Â  One major exception applies to bankruptcy.Â  If a creditor sends you a 1099-C on a debtÂ after itÂ was discharged in bankruptcy, then you have no obligation to declare the write off as income.Â  To notify the IRS of this fact, you simply needÂ to fill outÂ a Form 982 Reduction of Tax Attributes Due to Discharge of Indebtedness indicating that the debt was discharged.
Having a debt cancelled does not always work in your favor.Â  And the fact that you may get stuck owing a substantial income tax liability is not always disclosed when you are negotiating a short sale or hiring a debt-settlement company.Â  In regard to filingÂ bankruptcy, it is important to realize that most taxes, including the ones for income, can not always be eliminated through bankruptcy.Â  As a consequence, the unsecured debt that you oweÂ to a credit card company on one day, has the potential of becoming a non-dischargeable tax liability on the next.
If you have debts that you are unable to pay, it is worth speaking to an experienced bankruptcy attorney to review your options.Â  Even if a tax debt can not be discharged, there may be other bankruptcy options available to manage the restructuring ofÂ payments.


Knowing the "Date Last Insured" Can Mean the Difference Between Winning or Losing Your Disability Case 
The “Date Last Insured” (or DLI) is a simple concept that is sometimes difficult to calculate.Â  However, understanding when it will occur can make a significant difference on whetherÂ a Social Security Disability claim will be approved or denied.
In simple terms, the DLI is the date on which a working individual’s coverage under social security disability insurance terminates.Â  For an illness or injury to qualify as a valid payable claim under disability insurance, then the illness or injury must pre-date the DLI.Â  Put a different way, if you are injured after your DLI expires, then you will be denied social security disability benefits for that injury.Â  But note that the DLI only applies toÂ the date of occurrence of injury, and not to the date of when you apply for disability. In fact, many disability applications are submitted after the DLI has passed.Â  Calculating a correct DLI can be complicated, and often requires a copy of an individual’s earnings report from Social Security to be accurate.
In order to create a period of disability insurance coverage, a claimant must have worked at least 20 quarters (20 Qs) within a 40 quarter (40 Qs)Â time period.Â  And each year has only 4 quarters. How quarters are earned goes beyond the current subject, but suffice it to say that 20 Qs out of 40 Qs is roughly 5 out of 10 years.Â  If a claimant has worked for 5 years in a 10 year period then the DLI would be in theÂ 10th year after the first quarter of the lastÂ 20 QsÂ that you have worked.Â  To put it another way, the DLI can be calculated by doing this: start with the lastÂ quarterÂ you earned before you stopped working, count backwards over the years until you have reached a total of 20 Qs, then count forward from that date until you reach 40 Qs.Â  That is your DLI (give or take).Â Â If you have a steady work record, then you DLI will most likelyÂ occur about 5 years after you stop working.Â  In order to be approved for disability, you must show that your injury dates back to some time before this DLI.
So, what happens if your injuries occur over a period of time during which the DLI expires? Let’s take an unlikely example.Â  Assume aÂ claimant falls and hits their head in 1999 suffering memory loss.Â  DLI expires in 2000. Claimant has a heart attack in 2001 and suffers partial paralysis. Claimant has a stroke in 2002 due to the prior 1999 fall and suffers a slight vision impairment.Â Assuming all other conditions are met, the 1999 fall would obviously be covered by disability because it occurred before DLI. The heart condition and paralysis would probably not be considered for disability becauseÂ they occurred after the DLI expired. However, it is likelyÂ that the stroke in 2002 withÂ vision impairment would be considered for disability becauseÂ even though it occurred in 2002, the event relates back to the 1999 head injury andÂ occurred close in time to the fall.
So, what does all this mean for my disability claim? Using the example above, it becomes more clear (hopefully) as to why some disability applicants do not understand why they are denied benefits when they are clearly disabled.Â  In the above hypothetical, the claimant has memory loss, paralysis, and slight vision impairment.Â  Let’s further assume that in 2003 the claimant goes to a judicial hearing on their social security disability claim. Under a strict interpretation, it is possible that only the memory loss and vision loss would be considered for disability purposes, while the paralysis would be completely ignored. In other words, the disability decision would be based on whether the memory and vision loss would be sufficiently severe to prevent the claimant from working, while the obvious paralysis would not come into play at all. Furthermore, if the memory and vision loss are not severe, then the paralyzed claimant could be denied disability on the basis that they are not disabled and are capable of working.
This is a harsh outcome, but I used an extreme example to underscore the importance of understanding how the DLI can affect a disability claim.Â  Knowing the nature of your claim and what you need to prove is essential to winning a social security disability case.Â  If you are unsure of where you stand, thenÂ it is probably worth seeking a consultation with a disability attorney in order to uncover the possible pitfalls of your case.


What Exactly is the "Debtor Education" Requirement for Filing Bankruptcy? 
Under the bankruptcy laws, every individual who files a Chapter 7 or Chapter 13 must complete a “debtor education” courseÂ as a requirement in order to be granted a discharge of their debts.Â  In the case of joint filers, both spouses must take the course and receive a “certificate of completion” that is filed with the court.
In the case of a Chapter 7,Â the debtor educationÂ course must be completed withinÂ 45 daysÂ after the first date set for the 341 Meeting of Creditors.Â  If the certificate of completion is not filed within this timeframe, then there is the possibility that the bankruptcy case will be closed without a discharge being granted.Â  In other words, the bankruptcy will end without eliminating any debts.Â  In order to receive a discharge under these circumstances, it may be necesary to file a Motion to Reopen for the limited purpose of filing a certificate of completion.Â  Missing the deadline will both complicate the case as well as increase costs.Â  In the case of a Chapter 13, the debtor education course must be completed before the Chapter 13 plan concludes.Â  Given that a Chapter 13 may last from 3 to 5 years, it is usually a good idea to complete the course early to avoid forgetting the future deadline.
Like credit counseling, theÂ debtor educationÂ course must be taken through an agency that has been approved by the United States Trustee department.Â  Depending upon the agency, credit counseling may be completed over the telephone or Internet. Costs may vary between the $30-$50 range.Â  In most cases, the agency that provided the pre-filing credit counseling courseÂ will also provide the debtor education course as well.
If you plan to hire an attorney to handle your bankruptcy, then it is worth inquiring as to whether the cost ofÂ the debtor education courseÂ is included in the costs charged for representation.Â  Attorneys who frequently represent bankruptcy clients will often have access to orderÂ these coursesÂ through an approved agency – and often at a lower than standard rate.


What Exactly is the "Credit Counseling" Requirement for Filing Bankruptcy? 
The 2005 Bankruptcy reformsÂ established the requirement that every individual who files a Chapter 7 or Chapter 13 bankruptcy must complete a “credit counseling” course, or else their petition will be dismissed.Â  In the case of joint filers, both spouses mustÂ take the course and receive a “certificate of completion” that is filed with the court along with their paperwork.
In most cases, credit counseling must be completed within 180 days before the bankruptcy petition is filed.Â  If the certificate is over 6 months old, then the course must be retaken for a new certificate before the bankruptcy can be submitted to the court.Â  Under certain circumstances, the credit counseling requirement can be waived if the debtor is incapacitated, disabled, or on active military duty in a combat zone. Additionally, it may also be possible to request a deferral of the credit counseling course until after the petition is filed.Â  However, to receive a deferral the petition must be filed under emergency circumstances, the debtor must be unable to complete the course within 7 days of requesting one.Â  If granted, the course must be takenÂ within 30 days of filing the petition.Â  It is important to note that the grounds for requesting a deferral or waiver of the requirement are narrow, and requests are not frequently granted.
The credit counseling course must be taken through an agency that has been approved by the United States Trustee department.Â  Depending upon the agency, credit counseling may be completed over the telephone or Internet. Costs may vary between the $30-$50 range, but for those who qualify with limited income the payment may be waived.
If you plan to hire an attorney to handle your bankruptcy, then it is worth inquiring as to whether the cost of credit counseling is included in the costs charged for representation.Â  Attorneys who frequently represent bankruptcy clients will often have access to order credit counseling through an approved agency – and often at a lower than standard rate.


The Steps to Stopping a Wage Garnishment in Florida 
If a creditor has won a judgment against you in court, then you should be aware of some of the more frequent methods they use to collect.Â  One is through a Writ of Garnishment that allows a creditor to freeze and seize property, such as a bank account.Â  The other popular method is through a Writ of Continuing Garnishment which is used only to freeze and seize a part of a debtor’s wages.
I have discussed in other posts how wages may qualify for anÂ exemption, and one method for claiming the protection.Â  However, it is worth pointing out that when an exemption is claimed can make a big difference.
If a creditor has a judgment against you, they may file a request for a garnishment with the court.Â  Once you receive the first notice of garnishment, you typically have about 20 days to respond by filing a Claim of Exemption and Notice of Hearing along with an Affidavit.Â  One exemption that may apply is forÂ a “head of family” wage earner.Â  Once these two documents are filed,Â the creditor has a limited time to respond and then a hearing will be held to make sure the exemption you claim is valid.
If you do not respond to the notice of garnishment before the deadline, then a default judgment may be entered that will grant the creditor the right to freeze and seize your wages.Â  Â Once this occurs, the procedure for stopping the garnishment becomes more complicated.Â  After an Order approving the continuing garnishment has been granted, simply filing a claim of exemption will not change anything.Â  At this point, a Motion to Dissolve Writ of Continuing Garnishment has to be filed, correctly served on the creditor, and then set for a hearing.Â  During the time it takes to get the Motion to a hearing, the wage garnishment will continue.
A more permanent solution to resolving any type of garnishmentÂ may be through filing bankruptcy.Â  The filing of a petition will immediately stop most forms of garnishment.Â  More importantly, it may also eliminate the underlying debt thatÂ supports the garnishment through a discharge, and you don’t have to rely on meetingÂ any state exemption requirements.
Florida’s garnishment laws are complex and involve complicated procedures.Â  For instance, the ability to protect wages depends on meeting the legal definition of “head of family.”Â  Protecting money in bank accounts often depends on where the funds came from ie. Social Security, or certain deposits of wages from the past six months.Â  The important thing to remember is to act quickly if you receive a notice of garnishment.Â  Missing a deadline canÂ make it harder and more costly to stop a wage garnishment.Â  And before attempting to do so on your own, it may be worth consulting with an attorney who is familiar with areas of garnishment and bankruptcy law.


The Danger of Filing Bankruptcy With a Non-Lawyer 
A bankruptcy petition preparer is a person who simply fills out the bankruptcy forms for a debtor. There is absolutely no requirement that anyone who files bankruptcy have an attorney. However, a bankruptcy petition preparer is not allowed to give any legal advice because they are not licensed to practice law. A bankruptcy petition preparer cannot represent a debtor in court or at any hearings including the required 341 Meeting of Creditors. For all intents and purposes, a debtor who uses a petition preparer is representing themselves pro se without the assistance of any counsel.Â  The Courtâ€™sÂ  Official Form B-19Â  is a notification bankruptcy petition preparers must complete when assisting clients, and it includes some additional relevant disclosures as well.
The bottom line is that unless you are confident in your ability to file a bankruptcy petition that requires you to represent yourself, then it is best to proceed with caution in deciding to file bankruptcy through a petition preparer. The reason is that poor advice and drafting mistakes can have a seriously negative impact on an individualâ€™s financial situation.
In most cases, a bankruptcy petition preparer is going to be less expensive to hire than an attorney, but they also know less and are not licensed or authorized to practice law. In addition, most attorneys offer payment plans than can make filing bankruptcy through an attorney less of a financial hardship.Â  If you are thinking of filing bankruptcy either on your own or through a petition preparer, it may be beneficial to seek a free consultation with an attorney.Â  At a minimum, you can get an overview of the legal issues and pitfalls that may lie in wait for those who are unaware.


The Effect of Bankruptcy on Co-Signed Loans 
A co-signed debt generally makes each signer 100% responsible for the entire amount owed. If a default occurs through non-payment, then the creditor can legally collect from one or all of the co-signers until the debt is paid.Â  This is usually referred to as â€˜joint and several liability.â€™
When a debtor files bankruptcy, the bankruptcy court automatically issues an Automatic Stay injunction against all creditors prohibiting any further collection attempts. However, this stay only applies to the debtor personally, and does not stop the creditor from collecting from property or from other people. If Â the debtor has filed a Chapter 13 bankruptcy case, then the automatic stay extends to co-signers and stops collection action (e.g. lawsuits, repossession, etc.) against them as well. This protection does not apply to Chapter 7 cases.
It should also be noted that a bankruptcy discharge does not “erase” a debt, but instead makes the debt legally unenforceable against the debtor. As a result, the creditor is unable to collect from the discharged debtor, but can proceed to collect 100% of the debt from the remaining non-discharged signers. Â But, some co-signed debts may not be discharged during the debtor’s bankruptcy including student.
If you have co-signed a loan with someone who has filed bankruptcy, it is probably a good idea to speak with an experienced bankruptcy attorney and discuss your legal rights.


How to Claim the Florida Exemption to Stop a Wage Garnishment 
If a monetary judgment has been entered against you by a court in the State of Florida, there are several methods by which the judgment holder can collect payment. One involves a “bank levy” in which a checking or savings account may be frozen in order for the funds to be withdrawn to pay the judgment holder. Another involves a “wage garnishment” in which earned income is intercepted from an employer for payment to the judgment holder. However, if you meet the criteria as “head-of-household,” then it may be possible unfreeze a bank levy, and stop a wage garnishment.Â  For a more detailed explanation on the legal requirements of claiming a wage garnishment exemption, see my post “Floridaâ€™s Wage Garnishment Exemption May Protect Current Income and Accumulated Savings.”
Under Florida law, a head-of-household may be able to claim an exemption from garnishment by filing an Affidavit and Claim of Exemption form with the Clerk of Court located in the county where the judgment was entered.Â  (A different procedure may apply to stop a garnishment that has already been granted.)Â  A sample of these wage exemption forms is included here for informational purposes only.Â  Note that these forms are keyed for Dade County, Florida and it may be necessary to contact the specific Clerk of Court to obtain copies of the forms used in a particular county.Â  Once the affidavit and exemption formsÂ are completed and notarized,Â the documentsÂ must be filed with the Clerk of Court, and copies served on the plaintiff who holds the judgment.Â  If the judgment holder objects to the claim of exemption within two to seven days, depending upon the form of service that is used, then a hearing will be scheduled.Â  The purpose of a hearing is to allow the debtor an opportunity to prove their status as head-of-household, and their right to claim the exemption.Â  The failure of the plaintiff to object within this time frame will typically result in the garnishment being stopped, without the need for a hearing.
Filing bankruptcy is also an option for stopping a garnishment or unfreezing a bank account levy.Â  One advantage to filing bankruptcy is that it will not only stop the garnishment process, but will also discharge the underlying debt in most circumstances.Â  However, the ability to discharge a debt secured by a judgment depends upon numerous factors that are best discussed with a bankruptcy attorney.
Claiming a wage garnishment exemption outside of filing bankruptcy is a fairly straightforward process, but certain specific legal procedures must be followed in order for it to be done correctly.Â  Otherwise, the court may reject the exemption on the grounds of failing to properly complete the forms, or failing to properly serve the plaintiff.Â  And it should be noted that even if a plaintiff is prevented from levying a bankÂ account, or garnishing a wage, there may be other means available for attempting to collect on the judgment that can be used in the future.Â  As an alternative, bankruptcy may not only put a stop to these types ofÂ current collections efforts, and may eliminate the debt from possible future collection.Â  Again, discharging a debt that is subject to a judgment can be a complicated matter that is best discussed with a bankruptcy attorney who can appropriately evaluate the specific facts of your situation.Â  But a qualified bankruptcy attorney should also be able to advise a potential client of their non-bankruptcy options since filing is not always the best solution to every problem.


Drug Addiction and Alcoholism May Be Disqualifying Factors Under Social Security Disability 
The Social Security Administration will typically deny a disability application where drug addiction or alcoholismÂ is the primary contributing factor of the disability.Â  The initial determination that an applicant’s drug or alcohol problem contributes to their disability is normally made by the Medical Consultant assigned to evaluate their case.Â Â Evidence from a variety of medical sources may be used to establish the existence of an addiction, but pure opinion is generally insufficient on its own. The most relevant type of evidence used to identify an addictionÂ include medical records indicating hospitalization or drug rehabilitation treatment.Â Â  Anecdotal evidence, including statements made to a treating physician by aÂ patient about their drug and alcohol use,Â is generally insufficient to prove addiction or alcoholism without some additional corroborating evidence.Â  In addition, the medical evidence used to establish the addiction or alcoholism must also meet the criteria listed in the most recent edition of the Diagnostic and Statistical Manual of Mental Disorders (DSM-IV) published by the American Psychiatric Association.
Once the determination is made regarding the existence of an addiction, the next step involves an evaluation as to whether it is a primary contributing factor of the disability.Â  To put it another way, would the disability still exist if the applicant stopped using drugs or alcohol?Â  This type ofÂ analysis will look at whether the physical or mental limitations would remain absent the use of drugs or alcohol, and whether the remaining limitations would qualify as disabling.Â  To use a simplistic example, an individual who is unable to workÂ due toÂ the fact that they are intoxicated all-day long would be denied disability since the intoxication itself is the source of unemployability.Â  If the addiction was put into remission, then the disabling limitations wouldÂ cease toÂ exist.
Alternatively, it may be possibleÂ to use aÂ permanent impairment caused by chronic drug or alcohol abuseÂ as the basis for a disability claim.Â  Although, cases of this type are very difficult to argue and win.Â  For instance, an individual suffering from irreparable liver damage due to alcoholism or intravenous drug use might be found disabled on the basis that the liver damage is permanent.Â  If the addiction was put into remission, then the disabling limitations would continue to exist.
Finally, it is worth noting that an individual who is approved for disability, but has a drug or alcohol addiction, may not be eligible for direct payment of benefits.Â  In some cases, a representative payee may be appointed to receive and manage payments to avoid it being spend on drugs and alcohol.Â  But again, disability cases of this nature are not easily approved.


Can Refusing Medical Treatment on Religious Grounds Result in a Social Security Disability Denial? 
As a general rule, refusing to follow a doctor’s prescribed course of treatment may result in the denial of an applicant’s Social Security Disability claim.Â  One requirement for a denial of this type is that the prescribed treatment is expected to result in the applicant’s ability to return to work, i.e. perform Substantial Gainful Activity. However, there are several limited exceptions to this rule.
Some individuals are prohibited, or severely limited, from seeking certain forms of medical treatment on the basis of their religious convictions.Â  To site two examples, members of the Christian Science and the Jehovah’s Witnesses may reject certain forms of medical treatment or intervention based on the tenet that healing can be obtained through prayer alone.Â  Under these circumstances, the Social Security Administration will not necessarily deny a disability claim for the failure to follow a prescribed medical treatment that conflicts with a religious belief.Â  In order to allow a religious exception of this type, the AdministrationÂ  may inquire into an applicant’s religious affiliation, confirm their membership in the church, and require evidence of the church’s official position regarding medical treatment.Â  Most of the time, fulfilling the third requirement is a non-issue because the official tenets of certain religious groups, such as the ones cited above,Â are fairly well known.
It should also be noted that failing to follow a doctor’s prescribed plan of treatment is ONLY disqualifying if that treatment is certain to allow an individual to return to work.Â  In other words, no religious exception is required to excuse non-treatment where the therapy is not expected to be fully rehabilitative.


Minimizing Risk When Filing Bankruptcy 
Many clients ask about the risks involved in filing bankruptcy, and whether particular results can be achieved.Â  The fact of the matter is that bankruptcy is a complex legal process that carries risk.Â  As with most things in life, outcomes can be anticipated butÂ they can not be guaranteed.Â  However, most bankruptcy cases are straightforward, and understanding the risks can allow an individual to minimize their effects.Â  For the sake of discussion, I have categorized these as objective, subjective, and procedural risks.
Objective risks are typically fact-based, but are also easier to control.Â  For instance, a bankruptcy petition can be very long, and contain many factual assertions about the nature and value of a person’s property.Â  Getting the facts wrong can create an objective risk that can derail a bankruptcy, and the expectation of a receiving a discharge.Â  A blatant example would be intentionally not listing property or debts in the petition that could lead to charges of criminal fraud.Â  A less blatant example would be a dispute over the value of realÂ estate that mayÂ require the hiring of an appraiser for a market valuation. For the most part, objective risks can be minimized by hiring a diligent attorney who takes the time to understand the depths of a client’s case.Â  Alternatively, a client can also limit objective risks by being thorough in disclosing all information to their attorney, and in their bankruptcy petition.
Subjective risks are usually unique to the circumstances of an individual debtor,Â but are not always within their control to avoid. For instance, a Chapter 13 repayment Plan can be proposed to the court for Confirmation based on a debtor’s expected future monthly income.Â  But if the source of income increases or decreases, then the monthly Plan payment may either increase or become unaffordable.Â  To minimize this type of subjective risk, a debtor who anticipates a future change in circumstances may want to consider an option such as surrendering expensive, unnecessary property.Â  In a Chapter 13, most Plans can be modified after Confirmation which mitigates the affect of a change in circumstances.
Procedural risks are primarily related to purely legal issues.Â  It should be noted that not all areas of bankruptcy law are settled, and the law itself is constantly changing.Â  In addition, there may be disagreements on how the Bankruptcy Code applies toÂ a particular set of factsÂ – even within the sameÂ Federal District.Â  It is not uncommon for Bankruptcy Judges to differ in their opinions, and no District Judge isÂ required to followÂ any other District Judge’s opinion.Â  These types of risks are the least predictable because prevailing on an issue sometimes boils down to being able to convince a Judge to agreeÂ on a particular point of law.Â  One of the advantages of hiring a qualified attorney is that they can advise a client as to whether an area of law is settled, and the likelihood that a particular outcome can be achieved.
In spite of the foregoing discussion, most bankruptcy cases tend to be straightforward and seldom involve risks that can not be minimized.Â Â But since outcomes can not be guaranteed, it is important to have a realistic expectation of what can be achieved through filing bankruptcy.Â  In most cases, a qualified bankruptcy attorney can identify a client’s risks, and offer options to control exposure.Â  One of the riskiest things an individual can do is to initiate a legal proceeding on their own without understanding the nature of the benefits that can be obtained, and the pitfalls that can be avoided.


Do You Meet the SSA's "Listing of Impairments" to Qualify for Disability? 
One of the first steps the Social Security Administration will take to determine if anÂ individual qualifies for disability is to compare their medical conditions toÂ the Administration’sÂ “Listing of Impairments.”Â Â In essence, the Listing contains the medical information the SSA uses to determine if an impairment meets the level of severity to be considered disabling. The Listing of Impairments can be found in the Code of Federal Regulations at 20 CFR Part 404, Appendix 1 to SubpartÂ P.Â  Â 
The Listing of Impairments describes and defines the level of medical severity at which an individual will be presumed unable to perform substantial work activity.Â  If an applicant suffers from an impairment that precisely matches the criteria in the medical listings, then they will be presumed disabled and qualified for receiving benefits.Â  If an impairment does not precisely match any of those in the Listings, then the disability examiner will determine if there are any substantially similar impairments with equal severity.
There areÂ primarily twoÂ ways that a non-listed impairment may be considered equal to one that is listed.Â  First, a non-listed impairment may have the same medical severity, or cause the same physical limitations as a listed impairment. Second, a combination of non-severe impairments may equal a listed impairment due to the fact that they are combined, but not qualifying individually.Â  For instance, heart disease and kidney disease have a greater level of medical severity when considered in combination.
Reading and understanding how the medical Listing of Impairments is used is critical when applying for Social Security Disability benefits.Â  If you know the listings and what is required to establish the existence of a disabling impairment, then you are in a better position to provide relevant evidence and records to support your case.


Not All Medical Evidence In A Social Security Disability Case Is Created Equal 
As a general rule, the Social Security Administration is required to consider all relevant evidence when making a disability determination. Â However, not all medical evidence is given the same weight, and certain medical sources have limited value. Â See: Social Security Ruling SSR 06-03 p.
The medical evidence that can be used to establish a disabling impairment typically falls into one of three categories. Â Records from “acceptable medical sources”, “non-acceptable medical sources”, and “non-medical sources.” Â To improve the chances of qualifying for disability, it is important to understand the distinction between these categories in order to submit a strong application.
Acceptable medical sources includeÂ practitionersÂ such as licensed physicians, psychiatrists, and optometrists. Â Records from these medical sources are given controlling weight, can be used to establish the existence of a medically determinable impairment, and are typically the only sources that can provide opinion evidence.
Non-acceptable medical sources include nurse practitioners, physicianÂ assistants, naturopaths, and chiropractors. Â The fact that these types of sources are described as non-acceptable does not mean they cannot be used, or carry no weight. Â The name merely serves to distinguish these practitioners from the more traditional, licensed medical providers. Â Non-acceptable source evidence can not be used to establish theÂ existenceÂ of a disability, but they can be used to demonstrate the severity of an impairment and an individual’s limited ability to function.
The third catch-all category is non-medical sources which includes teachers, welfare agency employees, spouses, and friends. Â Records and evidence from these sources are given the least weight in making a disabilityÂ determination. Â Similarly, non-medical source evidence can not be used to establish the existence of an impairment, but can be used toÂ demonstrateÂ severityÂ and the limited ability to function.
When applying for Social Security Disability, it is important to gather and submit as much medical evidence as possible. Â But it is equally important to understand the weight that will be given to the sources of these records in order to improve the chances of receiving a favorable determination.


11th Circuit Appellate Court Allows Lien Stripping In Chapter 7 Bankruptcy Cases 
The U.S. Court of Appeals for the Eleventh Circuit recently held that stripping a wholly unsecured second mortgage lien is allowed in Chapter 7 Bankruptcy cases. Â See: In re McNeal, No. 11-11352 (11th Cir., May 11, 2012) McNeal originated as a Bankruptcy case from the Northern District of Georgia, but was appealed to the 11th Circuit Court whose decisions are generally binding on District Courts in Florida.
It has been generally accepted that second mortgages that are wholly unsecured may only be stripped off in a Chapter 13 Bankruptcy. For example, a home worth $100,000.00 may have a first mortgage balance of $100,000.00, and a second mortgage balance of $20,000.00. In this situation, the second mortgage of $20,000.00 would be treated as wholly unsecured in bankruptcy because the first mortgage consumes all the property’s equity. Traditionally, a bankruptcy filer could strip the second mortgage lien in a Chapter 13, but not a Chapter 7, and treat the second mortgage as an unsecured debt similar to a credit card. However, the McNeal decision reverses tradition, and opens the door to allow lien stripping in Chapter 7 cases as well.
In McNeal, the 11th Circuit Court reasoned that their prior decision in Folendore v United States Small Bus. Admin., 862 F.2d 1537 (11th Cir. 1989) was the controlling precedent for holding that a wholly unsecured lien could be stripped off in a Chapter 7. The decision is important because it broadens the available options for debt relief to individuals who do not want, or do not qualify, to file a Chapter 13 Bankruptcy.


Tampa Bankruptcy Court Allows Lien Stripping in Chapter 20 Cases Without Requiring Discharge Eligibility 
In a recent decision, the Bankruptcy Court for the Middle District of Florida in the Tampa Division has ruled that eligibility to receive a discharge is not required to strip off a wholly unsecured second mortgage in a Chapter 20 case. In re Scantling, 2012 WL 593218 (Bankr. M.D. Fla. 2012) Many Courts, even with the Middle District, have been divided on the issue of whether an unsecured second mortgage can be stripped in a Chapter 20 Bankruptcy where a discharge can not be granted. But for filers in the Middle District, and the Tampa Division in particular, the Scantling decision offers additional ammunition for broadening the scope of available debt relief for homeowners.
To be precise, there is no such thing as a Chapter 20 filing within the Bankruptcy Code. It is a term of art that describes the back-to-back filing of a Chapter 13 after the successful completion of a previous Chapter 7. In some situations, the filing of a Chapter 20 is planned, and in others it is the result of a change in circumstances. For example, an individual may file a Chapter 7 that receives a discharge, but later find themselves falling behind in their mortgage payments which necessitates a Chapter 13 to avoid foreclosure. Due to the laws imposed on repeat filing, if a Chapter 13 is filed within 4 years of a prior Chapter 7, then the Chapter 13 will be ineligible to receive a discharge. Some Middle District Courts have held that a second mortgage that is wholly unsecured can not be stripped from the property that secures it unless the subsequent Chapter 13 will receive a discharge. See In re Gerardin, 447 B.R. 342 (Bankr. S.D. Fla. 2011) and In re Quiros-Amy, 456 B.R. 140 (Bankr. S.D. Fla. 2011)
Contrary to these opinions, the Court in Scantling held the opposite ruling and concluded that eligibility to receive a discharge in the subsequent Chapter 13 was not requisite to being able to strip an unsecured second mortgage lien. In other words, the second mortgage lien can be removed from the property, and ultimately become an unsecured debt on the condition that the Chapter 13 is successfully completed. Since a discharge is unavailable in a Chapter 20, the debt will not be erased by the Chapter 13 but it will not exist as a lien against property either. And the fact that the second mortgage will be treated as unsecured means it will be categorized as a lower priority debt that will result in a lower Chapter 13 Plan payment, as well.
In spite of the benefits the Scantling decision offers to certain debtors in Florida, many Courts continue to be divided on the issue of lien stripping in Chapter 20 cases. It remains to be seen as to whether the U.S. Court of Appeals for the 11th Circuit will ultimately address the issue, and render a binding decision throughout the southeast region. In the mean time, it is good idea to consult with a knowledgeable bankruptcy attorney if you find yourself in a repeat filing situation with a potentially unsecured second mortgage. Unless you know all of your options, you may not be able to claim all of your rights.


The Pros And Cons Of Reaffirming A Bankruptcy Debt 
Reaffirming a debt after filing bankruptcy is a serious matter.Â  In essence, a reaffirmation is a new contract where a debtor agrees to remainÂ legally obligated for paying a debt in spite of having filed bankruptcy.Â  As a result, the debt will not be discharged, and the creditor will retain all their legal rights to collect on what is owed as if a bankruptcy had never been filed. In most situations, a reaffirmation agreement should only be signed on debts that are secured by a lien on property that the debtor needs to keep such as a car or home.Â  There is rarely any reason, or value to be obtained, for reaffirming unsecured debts such as credit cards.Â  In other words, a debt that has been reaffirmed will allow the debtor to keep the collateral that was used to secure the loan provided that they are able to continue making payments.Â Â In this situation, some of the first questions to askÂ include: whether the property securing the debt is necessary, and are the payments affordable.Â  For instance, a car may be viewed as a necessity, but if the payments are unaffordable then it may not be worth keeping through a reaffirmation.Â  And there may be better options under bankruptcy law to “redeem” property of this type that may drastically reduce the principle balance that is owed.Â  The bottom line is that if you are having problems making payments on secured debts before filing bankruptcy, then it may not be a good idea to reaffirm that debt after filing bankruptcy.Â  Once a reaffirmation is finalized, and a bankruptcy discharge isÂ granted, a creditor may continue to collect on theÂ debt including repossession, foreclosure, and pursuing deficiency judgments for any default in payments.Â  Â AndÂ if a discharge has been granted, then a debtor may not be able to file another bankruptcy for eight years to deal with the default.
AnotherÂ aspect to keep in mind is that reaffirmations are strictly optional agreements for both debtors and creditors. No one can compel an individual debtor to sign a reaffirmation agreement.Â  Alternatively, no creditor can be forced to accept a reaffirmation agreement either.Â  For this reason, it is usually best to be up to date on payments for secured debts that are to be reaffirmed.Â  Most of the time, creditors will not reject a reaffirmation since the agreement usually works to their advantage, and will preserve their right to foreclose or repossess the property in the future.
As noted above, a reaffirmation agreement is a new contract that allows old debts to survive a bankruptcy.Â  Because it is a new contract, there may be theÂ opportunity to also re-negotiate the terms of the debt that is being reaffirmed.Â  In some cases, it may be possible to negotiate a new interest rate, reduce the principle amount owed, or lower the monthly payment.Â  However, since these agreements are also optional, there is no guarantee that a creditor will agree to these types of re-negotiation of terms.Â  But there is no harm in trying.
As a procedural matter, reaffirmation agreements must be in writing and signed by the debtor’s attorney, if they hired one.Â  Reaffirmations must also be approved by the Court unless they involve debt owed on a mortgage, or to a credit union. The reason for requiring Court approval is to ensure that theÂ reaffirmation does not create an undue hardship for the debtor.Â  Otherwise, the agreement will not be ratified by the Judge. Once an agreement is signed, it must be filed with the CourtÂ beforeÂ the bankruptcyÂ discharge is granted.Â  However, a reaffirmationÂ agreement may also be revokedÂ by the debtor ifÂ the cancellation occursÂ before receiving a discharge, or within 60 days after the date ofÂ signing – whichever is greater.
Reaffirming a debt that can be cancelled in bankruptcy is serious decision.Â  It is important to consider whether the debt is affordable, and whether the property is worth keeping, before agreeing to remain legally liable to any creditor.Â  If there is any doubt on these questions, then it may be best not to reaffirm.Â  Bankruptcy is designed to give people a fresh start.Â  But reaffirming old debts that are unaffordable will defeat this purpose.Â  If you successfully complete a bankruptcy, but default on a reaffirmed debt, then you may just find yourself back in the same financial situation you sought to avoid by filing in the first place.
FOOTNOTE: Some individuals, including attorneys, offer advice on keeping property without signing a reaffirmation agreement, but while continuing to make payments to the creditor.Â  This is sometimes called a ride-through and was more frequently used before the 2005 Bankruptcy Reforms.Â  The problem with ride-throughs is that they offer little recourse to a debtor who is making timely payments.Â  Without signing a reaffirmation, the debt will be discharged in bankruptcy regardless of the fact that payments are still being made.Â  Due to the discharge, the creditor may still repossess the property at any time.Â  By way of example, Ford Motor Credit has been known to repossess vehicles where a debtor was up to date on payments but declined to reaffirm their loan.Â  Before making any decision on choosing to reaffirm a debt, it is best to consult with a bankruptcy attorney to discuss your rights and options. See: NCLC Brochure on Legal Rights Before and After Filing Bankruptcy.


