OVERVIEW OF THE ACT

Date of commencement: 1 June 2006
Except sections 26 – 34, 67, 68, 70 and 72 : September 2006

 and sections 60 – 66, 71, 74 – 133 and 163 (commencement date 1 June 2007): Proc 22 in GG 28824 of 11 May 2006

The Act consists of 173 sections grouped under nine chapters:

· Chapter 1: Interpretation, Purpose and Application of Act

· Chapter 2: Consumer Credit Institutions

· Chapter 3: Consumer Credit Industry Regulation

· Chapter 4: Consumer Credit Policy
· Chapter 5: Consumer Credit Agreements
· Chapter 6: Collection, Repayment, Surrender and Debt Enforcement
· Chapter 7: Dispute Settlement other than Debt Enforcement
· Chapter 8: Enforcement of Act
· Chapter 9: General Provisions
There are three schedules. The first contains rules concerning conflicting legislation, the second sets out the amendment of laws while the third contains transitional provisions.

The Act must be read with the regulations promulgated in terms thereof: R489 in GG 28864 of 31 May 2006.
   THE PURPOSE OF THE ACT

   Section 3

	· To promote and advance the social and economic welfare of South Africans;

· To promote a fair, transparent, competitive, sustainable, responsible, efficient, effective and accessible credit market and industry (while recognising different market segments);

· Prohibit unfair contractual terms and practices;

· Discourages reckless credit granting;

· Create a central register of debt obligations;

· To regulate the information acquired, held and reported by credit bureaux;

· To establish a Regulator and Tribunal for effective enforcement.


   APPLICATION OF THE ACT

   Section 4

	The Act applies to all credit agreements where the parties are dealing at arm's length and the agreement is made within, or having effect within the Republic of South Africa.  An agreement will be a credit agreement for the purpose of the Act if two elements are present, namely:

· some deferral of repayment or prepayment; and

· there is a fee, charge or interest imposed with respect to a deferred payment or a discount given when prepayments are made.




    THERE ARE DIFFERENT TYPES OF CREDIT AGREEMENTS  
	Types of Credit Agreements


	Definition / Description

	Credit facility: s(8)(1)(a)
	· An undertaking by a credit provider to supply goods, services; or

· to pay an amount and the credit provider defers the consumer's obligations 

     (e.g. credit cards, instalment sale of   

      immovable property). 

	Credit transaction: s(8)(1)b)
	· a pawn transaction (agreement of pledge);

· an incidental credit agreement;

· an instalment agreement (movable property);

· a mortgage agreement or secured loan; and

· a lease (only applies to movable property).

	Credit guarantee: s(8)(1)(c)
	· An undertaking/promise to satisfy upon demand any obligation of another consumer in terms of a credit facility or credit transaction (surety).

	Any combination of the above: s(8)(1)(d)


	

	Developmental credit agreements: s10

(e.g. small business loans, educational loans)

Public interest credit agreements: s11

(e.g. natural disaster or similar emergency)
	· These credit agreements are a special category of credit agreements and require special registration.

· These agreements are exempted from certain provisions of the Act.


SIZE AND THRESHOLD OF CREDIT TRANSACTIONS 

Thresholds are used to sub-divide the market by the size of the transaction.  Certain provisions of the Act applies to all credit agreements, whilst other provisions apply only in respect of small, intermediate and large agreements.

	Size of Credit Transactions


	Threshold Amounts
	Description

	Small transactions: s9(2)
	< R15000
	Includes:

· pawn transactions (regardless of size);

· credit facility; and

· any other credit transactions.

Excludes:

· a mortgage agreement; and

· credit guarantee

	Intermediate transactions: s9(3)
	> R15000 < R250000
	Includes:

· any credit transaction;

· credit facility.

Excludes:

· pawn transactions;

· credit guarantee; and

· mortgage agreements.

	Large transactions: s9(4)
	> R250000
	Includes:

· any other credit transaction;

Excludes:

· pawn transactions; and 

· credit guarantee


   CREDIT AGREEMENTS TO WHICH THE ACT DOES NOT APPLY:

   Section 4

	The Act does not apply:



	If the consumer is:

· a juristic person whose asset value or annual turnover at the time of the agreement equals or exceeds R1,000,000;

· a juristic person whose asset turnover is less that R 1000,000 but the transaction is a large agreement S 4 (1)(b) 

· the state; or

· an organ of state.

If the credit provider is:

· the Reserve Bank; or

· located outside the Republic and is exempted by the Minister after a prescribed application by the consumer.

The Act will not apply to the following arrangements (i.e not dealing at arms length):

· a shareholder loan by a juristic person to a person who has a controlling interest in that juristic person and vice versa;

· credit arrangements between natural persons who are in a familial relationship and are co-dependant on each other;

· a lease of immovable property;

· a transaction between a stokvel and a member of a stokvel; and

· a policy of insurance or credit extended by an insurer solely to maintain the payment of premiums on a policy of insurance;

· any other arrangement in which each party is not independent of each other and therefore do not necessarily strive to obtain the utmost advantage out of the transaction.


    WHEN IS A PERSON A CREDIT PROVIDER?

	Credit Providers
	Requirements for registration as credit provider

	A credit provider means:

· the party who supplies goods or services under a discounted transaction, incidental or instalment agreement;

· the party who advances money or credit under a pawn transaction;

· the party who extends credit under a credit facility;

· the mortgagee under a mortgage agreement;

· the lender under a secured loan;

· the lessor under a lease of movable property;

· the party who advances money or credit under any credit agreement;

· the party to whom an assurance or promise is made under a credit guarantee.


	A person must be registered as a credit provider if:

· that person, alone or in conjunction with any associated person is the credit provider under at least 100 credit agreements, other than incidental credit agreement; or

· the total principal debt owed to that credit provider under all credit agreements, excluding incidental credit agreements exceeds R500 000;

A failure to register when required will result in:

· a prohibition on offering, making available or extending credit;

· a credit agreement entered into by such credit provider will be an unlawful agreement and void to the extend provided for in section 89.

· Persons who are not required to register may still voluntarily apply to the NCR to register as a credit provider.

· The NCR also takes into account the applicant's commitment to BEE, its commitment to combat over-indebtedness and whether the applicant is registered with SARS. (Registration can be cancelled by the Tribunal, if you fail to comply with any of the conditions for registration above)  

   


LIMITED APPLICATION OF THE ACT

	Only certain of the provision of the Act will apply to:

· incidental credit agreements;

· juristic persons that qualify as consumers; and

· pre-existing agreements. (The Act is not with retrospective effect, however there are certain disclosure requirements applicable to pre-existing agreements – see Schedule 3 of the Act).

The Act applies to a credit guarantee only to the extent that it applies to a credit facility.




