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chapter three. CONTAGIOUS DISEASES: QUARANTINE AND OTHER liberty-restricting RESPONSES
A. INTRODUCTION
This chapter begins with a series of case studies involving the use of compulsory confinement and other forms of coercion to control the spread of infectious disease.  We start with an examination of governmentally-imposed restrictions on liberty in connection with active tuberculosis (sec. B), devoting a separate subsection to the general right of individuals to refuse unwanted medical treatment.  We turn next to HIV/AIDS (sec. C) and then consider measures that may be necessary and appropriate in response to new diseases such as SARS (sec. D) or the “bird flu” (influenza, sec. E).  Organizing the materials on this basis, we believe, is more likely to illuminate the difficulties of adapting available governmental interventions to the particular threat than would be achieved by separate discussions of each kind of governmental intervention.  The final section of the chapter (sec. F) anticipates how the states and the federal government will react if and when the nation is required to respond to some large-scale, rapidly moving disease outbreak, arising either from a bioterrorist event or a naturally-spreading epidemic.  This subject is dealt with here in the context of government compulsory action, but is taken up as a case study for all types of public health preparation and responses for new epidemics and terrorist attacks in chapter 8 as a way to integrate the entire text.  
Two sets of thematic issues are developed in the case studies and the exploration of emergency responses: (1) the importance of understanding the nature and etiology of the disease, particularly the manner and speed with which it is spread and its morbidity and mortality, in evaluating the appropriateness and effectiveness of any use of isolation or quarantine; (2) the implications of applying due process and other constitutional principles in the individually-oriented manner that has characterized judicial application of these constitutional constraints on government action in the past. These themes bracket the range of possible public health responses: On the one hand, modern therapeutic techniques may allow for the control of the spread of disease with minimal supervision of people who are potentially contagious; on the other, SARS, the bird flu, or some other as yet unidentified biological threat may require the type of draconian responses that most Americans have never witnessed in their life time. Indeed, there are serious questions as to whether the nation’s public health infrastructure, its legal system (as it operated traditionally), and even its basic means for maintaining social order are sufficiently prepared for some of the worst-case scenarios that must at least be considered if not anticipated.   
Sidebar: A Note on Terminology
      The terminology used in reference to contagious diseases is sometimes imprecise, but some distinctions can be important. The following summary attempts to clarify commonly used terms.


Infectious, Contagious and Communicable Diseases.  Many diseases are infectious, but not all of these are contagious. An infectious disease is any disease that can be transmitted to a human being by means of a virus, bacterium or parasite, which infects the person.  A contagious disease is an infectious disease that can be transmitted from one person to another.  Many statutes use the term “communicable” as a synonym for contagious, to emphasize person-to-person transmissibility and, by implication, to distinguish other kinds of infectious diseases.   


Quarantine and Isolation.  The terms quarantine and isolation are sometimes used interchangeably in common parlance, and indeed both are aimed at preventing transmission of contagious disease.  Statutes and judicial opinions often use quarantine as a generic term for both. Scholars and researchers often distinguish between the two, however.   


Generally, isolation means keeping a person known to have a contagious disease separate (isolated) from other people -- usually in a room in hospital or other medical facility -- in order to prevent transmission.   Isolation is now part of standard medical procedure for anyone with a serious contagious disease in the hospital, and is typically accepted voluntarily by patients as part of their treatment.  When patients do not accept voluntary isolation, compulsory isolation (confinement) may be sought; this requires judicial approval.  The circumstances in which it is appropriate are limited, requiring (1) a serious contagious disease that (2) can be spread through casual contact, and (3) the transmission of which cannot readily be prevented voluntarily -- either because the patient is unwilling or unable to avoid the risks of infecting others, or because he actually seeks to do so. 


Quarantine, a broader intervention, describes steps that restrict the movement or activities of well persons who may have been exposed to contagious disease and thus present the risk of transmitting it further; it may include sealing off houses or geographic areas thought to harbor such a disease.  (Of course, to the extent that quarantine confines some persons who are ill with some who are not, it constitutes a kind of “quasi”-isolation of the former, but one which may well be counterproductive.  Quarantine typically keeps a person wherever she may be at the time the restriction is imposed, which will often (but not necessarily) be at home.


Outbreaks, Epidemics, and Pandemics. An outbreak of disease is a sudden increase in the number of cases of a disease beyond what is normally expected, ordinarily in a particular locality. An epidemic is a broader outbreak in a larger geographic area.  However, some epidemiologists treat any outbreak as equivalent to an epidemic.  A pandemic is an epidemic that spreads to several countries.  How many cases of any specific disease can be expected under normal circumstances varies from country to country. In many countries, especially in the developing world, certain diseases (such as malaria) remain constantly in the population and are called endemic.  Michael Gregg, ed., Field Epidemiology (2002).  In the United States, diseases like malaria, poliomyelitis, measles, rabies or plague are normally so rare that any increase in the number of cases warrants an investigation to find and eliminate the cause.   

B. CASE STUDY: TUBERCULOSIS

The materials in subsection 1 focus on tuberculosis.  In doing so, they introduce a number of legal doctrines that arise in a broad range of other public health problems as well; for that reason they are lengthier than most of the other sections of this chapter.  Subsection 2 explores the distinctive right to refuse medical care, which similarly can arise in (but is not unique to) tuberculosis control.   


As you read later sections of this chapter, think about the cross-cutting issues first explored here.

1. Contagion, Confinement, Class, and the Constitution
GreenE v. Edwards

164 W. Va. 326, 263 S.E.2d 661 (1980)

PER CURIAM:
*     *     *

William Arthur Greene, the relator in this original habeas corpus proceeding, is involuntarily confined in Pinecrest Hospital under an order of the Circuit Court of McDowell County entered pursuant to the terms of the West Virginia Tuberculosis Control Act, W. Va. Code, 26-5A-1, et seq. He alleges, among other points, that the Tuberculosis Control Act does not afford procedural due process because: (1) it fails to guarantee the alleged tubercular person the right to counsel; (2) it fails to insure that he may cross-examine, confront and present witnesses; and (3) it fails to require that he be committed only upon clear, cogent and convincing proof. We agree.
A petition alleging that Mr. Greene was suffering from active communicable tuberculosis was filed with the Circuit Court of McDowell County on October 3, 1979. After receiving the petition, the court, in accordance with the terms of [the state law] fixed a hearing in the matter for October 10, 1979. The court also caused a copy of the petition and a notice of the hearing to be served upon Mr. Greene. The papers served did not notify Mr. Greene that he was entitled to be represented by counsel at the hearing. 
After commencement of the October 10, 1979 hearing, the court, upon learning that Mr. Greene was not represented, appointed an attorney for him. The court then, without taking a recess so that the relator and his attorney could consult privately, proceeded to take evidence and to order Mr. Greene's commitment.  
 
Section 26-5A-5, the statute under which the commitment proceedings in this case were conducted, provides in part: "If such practicing physician, public health officer, or chief medical officer having under observation or care any person who is suffering from tuberculosis in a communicable stage is of the opinion that the environmental conditions of such person are not suitable for proper isolation or control by any type of local quarantine as prescribed by the state health department, and that such person is unable or unwilling to conduct himself and to live in such a manner as not to expose members of his family or household or other persons with whom he may be associated to danger of infection, he shall report the facts to the department of health which shall forthwith investigate or have investigated the circumstances alleged. If it shall find that any such person's physical condition is a health menace to others, the department of health shall petition the circuit court of the county in which such person resides, or the judge thereof in vacation, alleging that such person is afflicted with communicable tuberculosis and that such person's physical condition is a health menace to others, and requesting an order of the court committing such person to one of the state tuberculosis institutions. Upon receiving the petition, the court shall fix a date for hearing thereof and notice of such petition and the time and place for hearing thereof shall be served personally, at least seven days before the hearing, upon the person who is afflicted with tuberculosis and alleged to be dangerous to the health of others. If, upon such hearing, it shall appear that the complaint of the department of health is well founded, that such person is afflicted with communicable tuberculosis, and that such person is a source of danger to others, the court shall commit the individual to an institution maintained for the care and treatment of persons afflicted with tuberculosis . . . " 
It is evident from an examination of this statute that its purpose is to prevent a person suffering from active communicable tuberculosis from becoming a danger to others. A like rationale underlies our statute governing the involuntary commitment of a mentally ill person . . . .
In Hawks v. Lazaro, we examined the procedural safeguards which must be extended to persons charged under our statute governing the involuntary hospitalization of the mentally ill. We noted that Article 3, Section 10 of the West Virginia Constitution and the Fifth Amendment to the United States Constitution provide that no person shall be deprived of life, liberty, or property without due process of law; we stated: "This Court recognized in [an earlier case] that, 'liberty, full and complete liberty, is a right of the very highest nature. It stands next in order to life itself. The Constitution guarantees and safeguards it. An adjudication of insanity is a partial deprivation of it.'”
We concluded that due process required that persons charged under [the state civil commitment law] must be afforded: (1) an adequate written notice detailing the grounds and underlying facts on which commitment is sought; (2) the right to counsel; (3) the right to be present, cross-examine, confront and present witnesses; (4) the standard of proof to warrant commitment to be by clear, cogent and convincing evidence; and (5) the right to a verbatim transcript of the proceeding for purposes of appeal....
Because the Tuberculosis Control Act and the Act for the Involuntary Hospitalization of the Mentally Ill have like rationales, and because involuntary commitment for having communicable tuberculosis impinges upon the right to "liberty, full and complete liberty" no less than involuntary commitment for being mentally ill, we conclude that the procedural safeguards set forth in Hawks v. Lazaro, supra, must, and do, extend to persons charged under Section 26-5A-5. . . .
We noted in [Hawks] that where counsel is to be appointed in proceedings for the involuntary hospitalization of the mentally ill, the law contemplates representation of the individual by the appointed guardian in the most zealous, adversary fashion consistent with the Code of Professional Responsibility. Since this decision, we have concluded that appointment of counsel immediately prior to a trial in a criminal case is impermissible since it denies the defendant effective assistance of counsel. It is obvious that timely appointment and reasonable opportunity for adequate preparation are prerequisites for fulfillment of appointed counsel's constitutionally assigned role in representing persons charged with having communicable tuberculosis.
In the case before us, counsel was not appointed for Mr. Greene until after the commencement of the commitment hearing. Under the circumstances, counsel could not have been properly prepared to defend Mr. Greene. For this reason, the relator's writ must be awarded and he must be accorded a new hearing.

. . . .
For the reasons stated above, the writ of habeas corpus is awarded, and the relator is ordered discharged, but such discharge is hereby delayed for a period of thirty days during which time the State may entertain further proceedings to be conducted in accordance with the principles expressed herein.






*     *     *

City of Newark v. J.S.
 279 N.J. Super. 178, 652 A.2d 265 (1993) 
Goldman, J. 





*     *     *

The defendant, J.S., is a 40-year-old African-American male suffering from TB and HIV disease. Hospital authorities requested that Newark intervene when J.S. sought to leave the hospital against medical advice. J.S. was found dressed in street clothes, sitting in the hospital lobby. Once he wandered to the pediatrics ward. He had a prior history of disappearances and of releases against medical advice, only to return via the emergency room when his health deteriorated. Allegedly, J.S. failed to follow proper infection control guidelines or take proper medication when in the hospital and failed to complete treatment regimens following his release. In March of 1993 J.S. had been discharged and deposited in a taxicab, which was given the address of a shelter to which he was to be driven. J.S. was given an appointment at a TB clinic a bus trip away from the shelter. J.S.'s Supplemental Security Income check was being delivered to another hospital, so he had no money. He did not keep his TB clinic appointment and was labeled as "non-compliant."
A sputum sample confirmed that J.S. had active TB. TB is a communicable disease caused by a bacteria or bacilli complex, mycobacterium (M.) tuberculosis. One of the oldest diseases known to affect humans, it was once known as consumption or the great "white plague" because it killed so many people. Human infection with M. tuberculosis was a leading cause of death until anti-tuberculous drugs were introduced in the 1940s. While it can affect other parts of the body, such as lymph nodes, bones, joints, genital organs, kidneys, and skin, it most often attacks the lungs. It is transmitted by a person with what is called active TB by airborne droplets projected by coughing or sneezing. When the organism is inhaled into the lungs of another, TB infection can result. Usually this happens only after close and prolonged contact with a person with active TB. Most of those who become infected do not manifest any symptoms because the body mounts an appropriate immune response to bring the infection under control; however, those infected display a positive tuberculin skin test. The infection (sometimes called latent TB) can continue for a lifetime, and infected persons remain at risk for developing active TB if their immune systems become impaired.
Typical symptoms of active TB include fatigue, loss of weight and appetite, weakness, chest pain, night sweats, fever, and persistent cough. Sputum is often streaked with blood; sometimes massive hemorrhages occur if TB destroys enough lung tissue. Fluid may collect in the pleural cavity. Gradual deterioration occurs. If active TB is not treated, death is common.
Only persons with active TB are contagious. That active state is usually easily treated through drugs. Typically a short medication protocol will induce a remission and allow a return to daily activities with safety. A failure to continue with medication may lead to a relapse and the development of MDR-TB (multiple drug resistant TB), a condition in which the TB bacilli do not respond to at least two (isoniazid and rifampin) of the primary treatments, so that the active state is not easily cured and contagiousness continues for longer periods.
 
Death often results because it takes time to grow cultures and to determine the drugs to which the organism is sensitive. By the time that discovery is made, it may be too late, particularly for a person whose immune system has been compromised by a co-morbidity such as HIV disease. For that reason a wide range of drugs, currently four or five, is tried initially while the cultures are grown and sensitivities detected, particularly if MDR-TB is suspected. Once sensitivities are discovered, medication can be adjusted so that ineffective drugs are eliminated and at least two effective drugs are always used. Medical treatment protocols have been established by the United States Centers for Disease Control and Prevention (CDC) and the American Thoracic Society. These protocols are being used for J.S. as they are for all patients under the supervision of New Jersey's Tuberculosis Control Program.
 
Active TB of the lungs is considered contagious and requires immediate medical treatment, involving taking several drugs. Usually, after only a few days of treatment, infectiousness is reduced markedly. After two to four weeks of treatment, most people are no longer contagious and cannot transmit TB to others even if they cough or sneeze while living in close quarters. Usually exposure over a prolonged time is required, and less than thirty per cent (30%) of family members living closely with an infected person and unprotected by prophylactic drugs will become infected by the patient with active TB. On the other hand, transmission has been known to occur with as little as a single two-hour exposure to coughing, sneezing, etc., of a person with active TB. To cure TB, however, continued therapy for six to twelve months may be required. Failure to complete the entire course of therapy risks a relapse and the development of MDR-TB.
MDR-TB results when only some TB bacilli are destroyed and the surviving bacilli develop a resistance to standard drugs and thus become more difficult to destroy. This resistance may involve several drugs and directly results from a patient's failure to complete therapy. There have been no reports of TDR-TB (totally drug resistant TB) in New Jersey, so J.S. can be cured if effective drugs are found in time.
TB is more serious in persons with impaired immune systems, which can result from poor health, chronic abuse of alcohol or drugs, old age, chemotherapy for cancer, or HIV infection. Such persons are more likely to develop active TB if they already harbor the TB bacilli. By way of example, ninety per cent of persons with latent TB (these persons are neither sick nor contagious) and with an intact immune system will never develop active TB during their entire lives. On the other hand persons with HIV disease with latent TB will develop active TB at the rate of eight per cent per year.
The human immunodeficiency virus is the cause of acquired immune deficiency syndrome (AIDS). HIV infection weakens the body's natural ability to fight disease. As the immune system deteriorates, those infected with HIV may become clinically ill with many serious illnesses. These are called opportunistic diseases and include pneumonia, some forms of cancer, fungal and parasitic diseases, certain viral diseases, direct damage to the nervous system, and TB. Persons infected with HIV are at much greater risk of developing active TB if they have latent TB. Once a person with HIV disease develops one of these opportunistic diseases, that person is classified as having AIDS.
New Jersey's statutory scheme for dealing with TB dates from 1912 when the predecessor to N.J.S.A. 30:9-57 was first adopted. Only minor amendments have been made since 1917. [That statute now provides] "A person with communicable tuberculosis who fails to obey the rules or regulations promulgated . . . by the State Department of Health for the care of tubercular persons and for the prevention of the spread of tuberculosis, or who is an actual menace to the community or to members of his household, may be committed to a hospital or institution, designated by the State Commissioner of Health with the approval of the Commissioner of Human Services for the care and custody of such person or persons by the Superior Court, upon proof of service upon him of the rules and regulations and proof of violation thereafter, or upon proof by the health officer of the municipality in which the person resides, or by the State Commissioner of Health or his authorized representative, that he is suffering from tuberculosis, and is an actual menace to the community, or to members of his household. Two days' notice of the time and place of hearing shall in all cases be served upon the person to be committed. Proof of such service shall be made at the hearing. The court may also make such order for the payment for care and treatment as may be proper. The superintendent or person in charge of said hospital or institution to which such person has been committed shall detain said person until the State Commissioner of Health shall be satisfied that the person has recovered to the extent that he will not be a menace to the community or to members of his household or that the person will so conduct himself that he will not constitute such a menace."
This law allows me to enter an order committing a person to a hospital if he or she is "suffering from" TB and "is an actual menace to the community." Notice of the hearing is required and was provided. Neither the statute nor the implementing regulations, provides any guidance on the procedures to follow when such applications are made, nor what standards are to be used in issuing such orders. There is no case law in New Jersey providing guidance on these and many other related issues.
The regulatory schemes in other jurisdictions vary widely.   There are older schemes like that in New Jersey which provide little or no guidance. There are those that provide detailed procedural details to guarantee due process while still allowing detention, isolation, quarantine, or confinement in the most extreme cases. 

. . . .

Newark's attempt to protect the health of its citizenry is an archetypical expression of police power. [citation to Jacobson v. Massachusetts]. The claim of "disease" in a domestic setting has the same kind of power as the claim of "national security" in matters relating to foreign policy. Both claims are very powerful arguments for executive action. Both claims are among those least likely to be questioned by any other branch of government and therefore subject to abuse. The potential abuse is of special concern when the other interest involved is the confinement of a human being who has committed no crime except to be sick.
[As the Supreme Court has explained], [t]he Fourteenth Amendment requires "that deprivation of life, liberty or property by adjudication be preceded by notice and opportunity for hearing appropriate to the nature of the case." The parameters of due process require an analysis of both the individual and governmental interests involved and the consequences and avoidability of the risks of error and abuse. Here the clash of competing interests is at its peak. Hardly any state interest is higher than protecting its citizenry from disease. Hardly any individual interest is higher than the liberty interest of being free from confinement. The consequences of error and abuse are grave for both the state and the individual.
The United States Supreme Court has recognized that "civil commitment for any purpose constitutes a significant deprivation of liberty that requires due process protection." [citation to Addington v. Texas] A person has the right to notice, counsel, and must be afforded the opportunity to present opposing evidence and argument, and to cross examine witnesses. . . . Illness alone cannot be the basis for confinement. [citation to O’Connor v. Donaldson] To justify confinement it must be shown that the person is likely to pose a danger to self or to others. The proofs must show that there is a "substantial risk of dangerous conduct within the foreseeable future." These proofs must be shown by clear and convincing evidence. The terms of confinement must minimize the infringements on liberty and enhance autonomy. Periodic reviews are required. Lesser forms of restraint must be used when they would suffice to fulfill the government interests.
. . .[A] court must satisfy itself that there were no less restrictive alternatives available to the “drastic curtailment” of rights inherent in the civil confinement of a person. . . .
Even though the governmental purpose be legitimate and substantial, that purpose cannot be pursued by means that broadly stifle fundamental personal liberties when the end can be more narrowly achieved. The breadth of legislative abridgement must be viewed in the light of less drastic means for achieving the same basic purpose. 

[The court then discusses Greene, supra in these materials.] 
 [The New Jersey statute] provides a comprehensive set of procedures and standards reflecting modern ideas of mental health treatment and modern concepts of constitutional law.

Some provisions establish procedures to enhance fairness and to reduce the risks of error and abuse. Persons whose confinement is sought must be provided counsel. Such persons are entitled to adequate notice of the hearing and discovery before the hearing. The hearing must be held expeditiously to avoid unnecessary confinement. The hearing must be held in camera if requested to protect privacy interests. Prior to the hearing an independent examination paid for by the committing authority must be provided upon request. The person sought to be confined has the right to be present, to cross-examine witnesses and to present testimony. The hearing must be on the record. Evidence must be under oath. Periodic court reviews are mandated. All proofs must be shown by clear and convincing evidence.  
There are additional requirements. Illness alone cannot be a basis for involuntary commitment. Persons may not be confined merely because they present a risk of future conduct which is socially undesirable. A court must find that the risk of infliction of serious bodily injury upon another is probable in the reasonably foreseeable future. History, actual conduct and recent behaviors must be considered. Dangerous conduct is not the same as criminal conduct.   Dangerous conduct involves not merely violations of social norms but significant injury to persons or substantial destruction of property.   The evaluation of the risk involves considering the likelihood of dangerous conduct, the seriousness of the harm that would ensue if such conduct took place, and its probability within the reasonably foreseeable future. A person's past conduct is important evidence of future conduct. If a person is only dangerous with regard to certain individuals, the likelihood of contact with such individuals must be taken into account.
. . . [M]any commentators have suggested that the most apt analogy for commitments for medical reasons is the model of civil commitments for mental illness. This was the analogy seized upon by the West Virginia Supreme Court in Greene.  Professor George J. Annas recently similarly referred to the problem of TB:

The closest legal analogy is provided by court cases

that have reviewed the constitutionality of state 

statutes permitting the involuntary commitment of 

mental patients on the basis that they have a disease

that causes them to be dangerous. 
 ...The constitutional concept of due process is designed to prevent irrational discrimination by ensuring a forum that can hear opposing perspectives and by insisting that distinctions are rationally based. The decisive consideration where personal liberty is involved is that each individual's fate must be adjudged on the facts of his own case, not on the general characteristics of a "class" to which he may be assigned. 
Thus, it becomes possible to reconcile public health concerns, constitutional requirements, [and] civil liberties . . .  simultaneously. Good public health practice considers human rights so there is no conflict. Since coercion is a difficult and expensive means to enforce behaviors, voluntary compliance is the public health goal. Compliance is more likely when authorities demonstrate sensitivity to human rights. 
That these interests are reconcilable does not mean that any one case will be easy to reconcile. Any individualized balancing process is a challenge. But it does mean that the principles by which that process is governed can be made clear and without conflict or contradiction. Moreover, to the extent that current laws regarding the commitment of those with TB are so ancient that they fail to meet modern standards of due process . . . it is the responsibility of our courts to ensure that there are procedures to ensure the rights of individuals whose proposed confinement invokes the judicial process. There is no need to declare the New Jersey TB control statute unconstitutional so long as it is interpreted to be consistent with the Constitution. . . . It must be remembered that this statute was first enacted in 1912, yet it had provisions requiring notice and a judicial hearing. The statute required proof that the person be "an actual menace to the community or to members of his household." The Legislature intended to permit the confinement of someone with TB but only under circumstances consistent with due process. Many of the rights we now recognize were unheard of in 1912. . . . Therefore I construe N.J.S.A. 30:9-57 so as to include those rights necessitated by contemporary standards of due process . . . .
The first step of the individualized analysis required here is to define precisely what Newark seeks. During the active phase of TB, isolation of J.S., as opposed to confinement or imprisonment, is what is required. If J.S. lived in a college dormitory with other roommates, different quarters would have to be found for him. If J.S. lived in a private home and could be given a private bedroom or others in the household could be given prophylactic antibiotic therapy, confinement to his own home might be appropriate. J.S. is homeless, and a shelter where he would risk infecting others, including those with impaired immune systems, would probably be the worst place for him to stay. Because active TB can be serious and can be potentially contagious by repeated contact, there are few options for the homeless with active TB. As Professor Annas said:

Although these safeguards [constitutional rights] may seem

impressive, in fact the only issues likely to concern a 

judge in a tuberculosis commitment proceeding are two factual

ones:  Does the person have active tuberculosis, and does 

the person present a danger of spreading it to others? 

Since it is unlikely that any case will be brought by

public health officials when the diagnosis is in doubt,

the primary issues will be the danger the patient 

presents to others and the existence of less restrictive

alternatives to confinement that might protect the public 

equally well.
I find that the answers to the questions posed by Professor Annas have been provided by Newark and have been established by clear and convincing evidence.   There is no question but that J.S. has active TB. There is no question but that he poses a risk to others who may be in contact with him, particularly in close quarters. Because he is homeless, there is no suggestion of any other place he could stay that would be less restrictive than a hospital.
The hearing I conducted was designed to comport to all the requirements of due process and with all the requirements of a commitment hearing under [state law].

I find that J.S. presents a significant risk to others unless isolated. Hospital confinement is the least restrictive mode of isolation proposed to me. The only request at this time is that J.S. be confined until he has shown three negative sputum tests demonstrating that his TB is no longer active. This is narrow, limited, and very reasonable, but because the time period for treatment is indefinite, I will initially set an initial court review to be held in three weeks . . . . unless J.S. has earlier been determined to have gone into remission from active TB. In that event J.S. will be released immediately unless Newark seeks confinement for another reason.
. . . Newark will have the burden of proving the need for further confinement; however, unless there is a change in condition, I will consider the evidence presented . . . along with whatever updates may be necessary. . . . If there is no change, then the current order will likely continue. Obviously J.S. will also have the opportunity to present evidence; however, discovery shall be provided by each side to the other and to me at least one week in advance of the hearing date.
In the interim I will utilize the well-established procedures New Jersey has in place for civil commitments of the mentally ill. Although some procedures may not apply to the confinement of those with contagious diseases like TB, until and unless a more specific law is enacted, the only available and constitutional mechanism is to use these tested mental health statutes, court rules, and the case law thereunder. . . .
Newark also wanted J.S. ordered to provide sputum samples and take his medication as prescribed. The testimony was that a forced sputum sample requires a bronchoscopy, a procedure involving sedation and requiring separate informed consent because of its risks. No facts were shown to justify such a diagnostic procedure where it might cause harm to J.S. As to continued treatment, testimony showed that the medications were quite toxic, dangerous, and some required painful intramuscular administration. J.S. is being asked to take many pills causing numerous side effects, including nausea and pain. The efficacy of the drugs will be unknown until receipt of sensitivity reports.
These facts cannot justify a remedy as broad as Newark seeks. J.S. has the right to refuse treatment even if this is medically unwise. . . . He must remain isolated until he is no longer contagious. Contagiousness cannot be assessed unless he gives sputum samples. While he can refuse to provide sputum samples and refuse bronchoscopy, his release from isolation may be delayed, as he will be unable to satisfy the conditions of release. The same is true with his refusal to take medication. If he refuses, he may not get better. If J.S. continues to suffer from active TB, he will be unable to satisfy the conditions of release.
On the other hand if J.S. cooperates with his caregivers, provides sputum samples, and takes his medication willingly, then upon his improvement, Newark will have a difficult time proving that he needs confinement because he is not cooperative. His in-hospital conduct will go a long way towards demonstrating his ability to follow medical therapy once released and will be considered if after his active TB is cured, J.S.'s confinement is sought because his alleged failure to follow continued therapy will make him a future risk. I would then have to consider an order . . . which would simply require J.S. to take his medication. 





*     *     *

Notes and Questions
The Nature and Prevalence of Tuberculosis

1. Tuberculosis (TB), which is caused by the bacterium Mycobacterium tubersulosis, is the paradigmatic contagious disease because it is transmitted through the air by droplets (most often from coughing or sneezing) without anyone’s knowledge.   It is a serious disease -- often disabling, sometimes fatal, and readily spread (at least to those in close and prolonged contact with a person who has an “active” case, which is the only time it can be transmitted).  TB is not easily prevented let alone eradicated.  As acknowledged in J.S. and described in the article by Rosen in the first chapter of this text, TB has been around for a long time and it is likely to be with us for the foreseeable future. 
One reason why preventing or treating TB is problematic is its peculiar etiology. Most people who contract the disease don’t know they have it. Roughly 10 percent of those who are infected with TB develop “active” cases and, as a consequence, become contagious. If treated quickly and with the proper regimen of drugs, the infection can essentially always be eliminated, and after two weeks of treatment patients are generally no longer contagious. But because the initial treatment can cause the disease to go into remission, people with “active” TB can assume that they are cured in a short period of time when, in fact, they need to continue drug therapy for four to six months. To make matters worse, people who end their therapy prematurely may not only relapse, but may develop multi-drug resistant TB – which is harder to eliminate, requires considerably lengthier treatment, and, of course, can be transmitted in that form to others. (Incomplete treatment of an individual case, in essence, tends to eliminate the “weaker” germs and to favor replication by and transmission of those which have developed some resistance to the medications -- a problem both for the recovery of the individual and, ultimately, for the health of all human populations). See generally See Joia S. Mukherjee et al., Programmes and Principles in Treatment of Multidrug-resistant Tuberculosis, 363 The Lancet 474 (Feb. 7, 2004).  For discussion of the treatment complexities that accompany MDR-TB, see note___, infra.  
According to the CDC in 2003 there were nearly 15,000 cases of tuberculosis reported in the United States, a “case rate” of 5.1 per hundred thousand in the population. There were approximately 800 deaths as a direct result. This was, in relative terms, good news; it represented a 45 percent decrease from the case rate in 1992, a tribute to improved public education, better and more sophisticated drugs, and, presumably, the success of public health authorities in locating, isolating, and treating people with TB -- occasionally over their objection.  See note 8, infra. 

The prevalence of tuberculosis in the United States is not evenly distributed. While everyone is susceptible -- as one authority put it, “we all breathe the same air” -- over 50 percent of the cases in 2003 occurred in people who were foreign-born. The rates also were higher in minority populations, and among the homeless, people in prisons and other institutions, and in people with weakened immune systems.  For more details and updates on the prevalence and distribution of TB, see http://www/cdc/gov/nchstp/tb (last visited February 2005). 
2.  From an international perspective, TB is a public problem of much greater magnitude. Indeed, in many underdeveloped countries TB can be properly regarded as an epidemic. According to data published by the World Health organization (WHO), TB is the second leading killer of adults in the world, accounting for nearly two millions deaths each year.  Almost two billion people, about one third of the world’s population are infected with TB. For updates and additional information, see http://www.niaid.nih/gov/ (last visited February 2005); http://www.who.int/mediacentre/factsheets/ (last visited February 2005).

Whatever we do in the United States and whatever our success in preventing and treating cases of TB domestically, these efforts should not overlook the much larger and more intractable problem TB represents for the rest of the world, especially in underdeveloped countries. One thing is clear, however: As we have learned in the United States, the problem will not be resolved simply by providing better medical care, even if that were possible. Other broader, public health techniques (sanitation, improved housing, improved standards of living) will have to be employed to combat the social and environmental conditions that allow TB to flourish.  TB will remain a world-wide problem so long as the social and environmental conditions that facilitate the spread of diseases like TB persist. 
These observations, unfortunately, are not unique to the problem of TB. The same can be said about many other public health problems in underdeveloped countries. Indeed, TB has often been cited as the stereotypical example of a disease that is as much a social problem as it is a medical or even health problem. See, e.g., the classic history of TB by RENE DUBOS & JEAN DUBOS, THE WHITE PLAGUE (1952) (arguing that, even as antibiotics were making headway against the disease, TB was a problem that would persist so long as poor housing, malnutrition, and poverty were widespread).  For some commentary on the seriousness of the world-wide problem and some bio-medical techniques for addressing it, see Patricia C. Kuszler, Balancing the Barriers, Exploiting and Creating Incentives to Promote Development of New Tuberculosis Treatments, 71 WASH. L. REV. 919, 938-967 (1996).
3.  The distinction between the magnitude of the problem of TB in the United States and that in underdeveloped countries is only temporal. Prior to the discovery of various antibiotic treatments, the rates of TB in the United States and throughout the rest of the world were essentially at levels that remain today in some underdeveloped countries. At the turn of the 20th century, TB was the leading cause of death in the Western hemisphere countries. Even in 1950, TB was the leading cause of death in the United States for people between the ages of 15 and 30. Understandably, TB control and prevention efforts and public health programs were virtually synonymous terms, leading to various public education campaigns, massive screening programs in many communities (chest X-rays to identify “tubercoles,” tumors filled with TB bacilli, were considered the preferred diagnostic technique until the 1960s), and, in some parts of the country, rather aggressive efforts to locate and isolate people who were diagnosed with TB. While some of these efforts were voluntary, others were unapologetically not, especially those that focused on low income and homeless populations. For one well-written, illustrative account of this era in TB control and prevention, see BARRON H. LERNER, CONTAGION AND CONFINEMENT: CONTROLLING TUBERCULOSIS ALONG THE SKID ROAD (1998) (describing the programs of forcible detention of people in Seattle, Washington -- mostly homeless -- in the 1950s and 1960s as the “most aggressive” in the country).

Key Constitutional Issues in Government Control of 



“Dangerous” Individuals
The following notes explore constitutional doctrines implicated when government seeks to curtail the liberty of persons it believes may pose danger to others. As the TB cases so vividly suggest, one form of individual “dangerousness” can arise from contagious disease.  But, as we will see, other forms of dangerousness exist, and provoke similar public health policy responses.   

In the 1980s and 1990s there was a marked increase in the rates of TB in the United States, due in large part to the increased incidence of multiple drug resistant forms of the disease (MDR-TB) discussed in note 1, the so-called “new tuberculosis.” In this context many local and state public health authorities began considering anew the use of mandatory treatment and confinement, especially for people thought to be unlikely or reluctant to comply fully with modern treatment regimens on their own. 

But by then the legal landscape in which these old public health interventions originated had changed significantly.  Modern concepts of procedural and substantive due process relating to individual rights flowered in the 1960s (although originating earlier) and expanded subsequently. In contemporary cases like Greene and J.S., the courts are asked to apply these doctrines to statutory schemes and public health techniques that were developed decades before, at a time when individual rights enjoyed both less political solicitude and less judicial protection.  The next set of notes explores these and related issues.




*   *   *  

4. Both Greene and J.S. claim that they were confined without due process of law in violation of their rights to liberty under the 14th Amendment.  This note and the next explore the doctrine underlying these claims. 


The 14th Amendment forbids states to “deprive any person of life, liberty, or property without due process of law.” (The 5th Amendment imposes the same constraint on the federal government). This language contemplates, at least, that government must follow certain procedures in pursuing the named ends.  In brief, procedural due process “guarantees . . . that there is a fair decision-making process before the government takes some action directly impairing a person’s life, liberty or property.”  (Note that procedural due process does not concern itself with the fairness or justness of the underlying rule to be enforced, but only with the mechanisms utilized in doing so). JOHN E. NOWAK & RONALD D. ROTUNDA, CONSTITUTIONAL  LAW (6th ed. 2000).  You should recognize, here, a policy assumption that is widespread in the law:  the view that sound procedures (which we can endeavor to apply rigorously and conscientiously irrespective of what we think we know about “the facts”) will increase the likelihood of accurate outcomes (which are often difficult or impossible to know in advance).  Appropriate procedural safeguards should increase the likelihood of good results -- convicting the guilty (and not the innocent), civilly confining those who will not take medications that prevent spread of dangerous infection of others (and not those who will do so), and the like.   

Determining whether there has been a violation of a person’s right to procedural due process requires answering three questions:  has there been [at the hands of government] (1) a “deprivation”? (2) of “life, liberty, or property”? (3) without “due process of law”? ERWIN CHEMERINSKY, CONSTITUTIONAL LAW: PRINCIPLES AND POLICIES 422 (1997). Despite complexities in other areas, when government health authorities civilly confine a person in the interests of public health, the answer to the first two questions is plainly “yes”. In this circumstance the state “deprives” a person of her “liberty” in the classic sense of limiting physical freedom. Thus, most often, the critical question in public health is the third: Did the state follow a constitutionally-adequate process in pursuing and implementing this liberty deprivation? 


The main question, accordingly, will usually be what “process” is constitutionally “due”?  At one extreme, the most stringent procedural safeguards are those that must be employed for criminal prosecutions, when government seeks to punish a person by incarceration. A number of these arise from the text of the Bill of Rights: protection of individual privacy and freedom from self-incrimination; avoidance of double-jeopardy; prompt processing of the case; a public trial; an impartial jury; fair notice of charges and an opportunity to mount a defense; right to confront and cross-examine witnesses; compulsory process of favorable witnesses and evidence; assistance of a lawyer; non-excessive bail; avoidance of excessive or cruel punishment. Accompanying the foregoing are other required safeguards: “fundamental fairness” (including impartial determination of guilt or innocence and respect for individual dignity); proof of guilt beyond a reasonable doubt; and properly-implemented sentencing within legislatively-prescribed limits. NOWAK & ROTUNDA, supra, at 592-94. Additional elements of criminal due process are a decision based on the record, with stated reasons; a right to pre-trial discovery; and a transcript of the proceedings. Id. at 583-84. 


In other contexts, however, such as civil deprivations of liberty (or property) for public health and other reasons, the judicial answer to the question “What ‘process’ is constitutionally ‘due’”? is simultaneously sensible and unsatisfying: “It depends.” At a minimum, and regardless of circumstances, due process requires notice to the person of the charges he faces (or, in our context, notice of the issues concerning his health status or behavior that are to be determined, and the consequences for him of the outcome); the opportunity for a meaningful hearing; and an impartial decision maker.  CHEMERINSKY, supra, at 450. Yet these are general, not specific, requirements that might be met in various ways. Id. The most concrete guidance offered by the Supreme Court is comparably general. In Mathews v. Eldridge, 424 U.S. 319 (1976), the Court instructed courts to evaluate three factors in order to determine what procedures must accompany governmental deprivations of liberty or property: 


First, the private interest that will be affected by the official 
action; second, the risk of an erroneous deprivation of such 
interest through the procedures used, and the probative value, if 
any, of additional or substitute procedural safeguards; and 
finally, the Government’s interest, including the function 
involved and the fiscal and administrative burdens that the 
additional or substitute procedural requirement would entail.

Id. at 335. This test 

. . . can be praised because it focuses a court’s attention on what seem to be the right questions. It seems clearly correct that the nature of the proceeding should be a function of the [nature of the liberty or property] interest involved, the degree to which the procedure will make a difference, and the cost to the government. An expensive trial-type hearing would be out of place for a minor interest in a situation where there is little likelihood of a factual dispute.  But an adversarial hearing is essential, despite its expense, if there is a fundamental right at stake [see note 6 infra], such as the right of parents to the custody of their children.  

Yet, Mathews also can be criticized for failing to provide any real guidance as to how courts should balance the competing interests. The reality is that courts have enormous discretion in evaluating each of the three factors and especially how to balance them. . . .  

CHEMERINSKY, supra, at 452; see also Nowak & Rotunda, supra, at 589. 


Before proceeding further, ask yourself how civil confinement to prevent contagious disease transmission is similar to, and how it is different from, imprisonment for violation of the criminal law.  Consider the implications of your judgment for determining what “process” is “due” in the former circumstance.

In Greene, the court’s focus is almost entirely on the proper application of the foregoing principles of procedural due process to the West Virginia statute. In undertaking this task, the court does what most modern courts have done since Mathews v. Eldridge: treat the requirements of procedural due process as general principles of procedural fairness, not as a laundry list of specific requirements. The Greene court, noting the parallels between the civil commitment of the mentally ill and the involuntary confinement of people with TB, applies its holding in a prior civil commitment decision to “read into” the West Virginia TB statute the procedural requirements of notice, counsel, an adversarial hearing, and a standard of proof of “clear, cogent and convincing evidence.” Similarly, in J.S., the court “read into” the  New Jersey statute –- enacted (like many) some time ago --  considerably more elaborate procedures than its text contained, deeming them constitutionally necessary. (What alternative might the court have had?  Which approach makes more sense to you?).  Try to identify all of them.  Note also that, while following the Mathews approach, both courts also appear to be applying the procedural due process principles of their own state constitutions as well, a not uncommon practice in public health-related cases.

Give some thought to the stakes of the flexible Mathews balancing test in the specific context of public health.  Consider first the particular kind of liberty deprivation at stake – e.g., civil institutionalization, home-based isolation, mandated direct observation of drug-administration, etc.  How much weight should be attached to each?  How much weight should be given to the (sometimes-competing) goal of public protection?  How much weight to the importance of avoiding two types of mistakes – unnecessary deprivations of liberty on one hand, and avoidable public exposure to risk of disease on the other?   What procedures seem most likely to achieve the goals you think most important? 
5. “Substantive” due process (introduced in chapter 2), although based on the same constitutional language as procedural due process, asks quite a different question.  A substantive due process claim challenges the state’s power to enact and enforce a particular law at all.  Instead of focusing on procedural fairness, here courts undertake a “substantive” inquiry: Does the government have an adequate reason for infringing on the asserted interest in life, liberty, or property, in the particular manner that the law in question allows or requires it to do? This, of course, implicates the constitutional permissibility of the content of the law itself, not the procedures employed to enforce it. And, as we saw in chapter 2, it can place the court in the position of balancing the comparative importance, or ”weight,” of the asserted state and individual interests.  

The judicial answer to a substantive due process question usually turns on the level of scrutiny applied. Under “rational basis” review, which is applied to a very broad range of economic and other regulatory legislation, the state policy will generally prevail provided that it is “rationally related” to a “legitimate government purpose.” The idea here -- though not the language or the particular kind of liberty-interest being infringed -- echoes Jacobson. Under “strict scrutiny,” which is applied to a limited range of certain kinds of liberty interests (generally known as “fundamental rights”), the government will prevail only if it can show that “the law is necessary to achieve a compelling government purpose.” Here, the idea -- though, again, not the language or the particular kind of liberty interest being infringed -- echoes Lochner.  And, as in Lochner, the court will take a comparably aggressive role in balancing the competing interests for itself, rather than giving strong deference to the balance struck by the legislature (see chapter 2, infra).  Generally speaking, the “liberty” interests that currently enjoy the heightened protection of “fundamental” status under the 14th Amendment due process clause include certain kinds of family autonomy (the right to marry, the right to custody of one’s children and to control their upbringing), reproductive autonomy (the rights to procreate and to acquire and use contraceptives, to abortion), travel, voting, and access to courts.  CHEMERINSKY, supra, at 638-746. 

Unlike its procedural counterpart, substantive due process has long been controversial. Some argue that it strains the very words of the 14th amendment to find “substantive” limitations on the ends that government may constitutionally pursue in language that seems, on its face to be exclusively “procedural.” Others assert that using this language to protect rights that are not explicitly mentioned in the Constitution, but are instead elaborated out of a phrase as vague as “liberty” -- and are thus “created” by judges -- is frankly illegitimate. CHEMERINSKY, supra, at 421. (Some rights the Supreme Court has deemed “fundamental” are rooted in constitutional text, and according them heightened protection is far less controversial than doing so for rights elaborated out of the word “liberty” in the 14th Amendment alone). Perhaps most importantly, critics proclaim that the doctrine simply enables particular judges at particular historical moments to “constitutionalize” their own preferred values -- with the antidemocratic consequence that regulation of such matters is then “off limits” to the legislative branch. In this view, the late-20th Century constitutional protection of personal decisionmaking about abortion and reproduction is no less arbitrary and unprincipled than the early-20th Century constitutional protection of “business liberty” reflected in Lochner and later abandoned (see chapter 1). Defenders of substantive due process find it an unavoidable or appropriate element of determining the bounds of government power, with ample precedent in case law.   
Properly presented and framed, the substantive due process question in the principal TB cases would begin with the question whether a patient with active TB has a constitutionally-protected “liberty” interest under the 14th Amendment in avoiding civil confinement, to which the answer will surely be “yes.” Indeed it is  likely that this most-basic kind of “liberty” would be seen as a “fundamental,” or particularly strong, individual interest, triggering “close” judicial scrutiny.  (In Buck v. Bell, sec. A.2, infra, the analogous question would be whether a patient has a constitutionally protected liberty interest in avoiding compulsory sterilization -- also surely yes)). The key question in the TB cases would then become whether the state may nonetheless permissibly confine that patient under the circumstances presented.  Addressing this question systematically (which courts do not always do) would entail carefully identifying the precise state interest -- preventing the infection of other persons with a harmful, contagious disease. Courts have generally viewed this interest as extremely strong –- probably “compelling” in traditional constitutional parlance.  Thus, in weighing the infringement on the TB patient’s liberty against the asserted state interest in confining him, the court would likely find the state interest sufficient to justify the liberty-infringement.  However, a final aspect of close (or “strict” or “heightened”) scrutiny would probably also inquire whether confinement was the “least restrictive alternative” available for protecting the public’s health under all the circumstances.  If, for example, it were shown that, short of institutionalization, the patient was capable of isolating himself and taking his medication until he was rendered non-infectious, the court might yet prohibit the patient’s confinement and order some alternative arrangement (or, perhaps more likely, order the authorities to settle upon and implement such an arrangement, if it is within their power to do so). 
6.   As many courts have observed, including those in Greene and J.S., there are obvious parallels between state and local government efforts to involuntarily confine people with tuberculosis or other infectious diseases and the civil commitment of the mentally ill. Thus the extent to which the courts have permitted civil commitment in this related context provides some guidance as to what the state and federal courts should do in cases involving the involuntary commitment of people with contagious diseases. 

In the most general terms, the courts have had little trouble upholding the power of the state to involuntarily confine the mentally ill (and, in many states, the mentally retarded). Until the 1960s, there was rarely any judicial supervision of these proceedings whatsoever. Since then, however, the Supreme Court has insisted that the constitutional requirements of procedural due process to impose some important limits on the states' discretion in civil commitment, although nothing as demanding as the procedures that are required in the criminal process. As in other areas where a governmental action affects important individual or economic interests, the states are required to include the basic elements of procedural fairness. See generally Mathews v. Eldridge, supra. Nonetheless, the discretion allowed each state has been defined rather broadly. See, e.g., Addington v. Texas, 441 U.S. 418 (1979); Heller v. Doe, 509 U.S. 312 (1993). Most of the more recent decisions of the Supreme Court imply that the states (and local government) will be given wide discretion in determining the circumstances and length of confinement of the mentally ill.


The Supreme Court also has recognized that the due process clauses of the Fifth and Fourteenth Amendments impose substantive limits on the states' discretion to impose civil commitment. What those limits are, even in general terms, has not been clearly articulated. Thus, for example, some lower courts have held that states may civilly commit the mentally ill or mentally retarded, but only where minimally adequate treatment is provided. See Wyatt v. Aderholdt, 503 F.2d 1305 (5th Cir. 1974) (recognizing a “right to treatment” for involuntarily confined mentally ill). Few other courts have even considered this issue.   The Supreme Court has never directly addressed the “right to treatment” argument, at least for people for whom treatment was withheld or denied. In Jackson v. Indiana, 406 U.S. 715 (1972), the Court held that there must be a reasonable connection between the state's underlying justification for committing Jackson and the nature and length of his commitment, implying that the Court might consider a “right to treatment” claim if Indiana argued that its purpose was to provide him with treatment. In O'Connor v. Donaldson, 422 U.S. 563 (1975), the Court took one small step toward the “right to treatment” argument, holding a state cannot civilly commit a mentally ill person who is not dangerous or unable to care for himself where no treatment was made available, although it did not address the question of whether Donaldson could have been committed solely for purposes of treating him even if he were not dangerous or unable to care for himself. See also Youngberg v. Romeo, 457 U.S. 307 (1982) (recognizing a limited “right to habilitation” for the mentally retarded). In general, however, the Supreme Court has indicated that the states have very broad discretion in determining the nature, terms, and length of any civil commitment.


In Jones v. United States, 463 U.S. 354 (1990), although the Court did not openly retreat from standards it had articulated in earlier holdings, it emphasized the discretion that it would allow the states in civil commitment. Jones was civilly committed after he was found not guilty by reason of insanity without a separate finding that he was mentally ill and dangerous at the time of his commitment. The Court found that the findings of insanity (at the time of the crime) and dangerousness implicit in his insanity defense were sufficiently probative to allow for his civil commitment without additional post-conviction procedures, although the Court noted that Jones would be entitled to release when he was no longer dangerous or mentally ill. In Foucha v. Louisiana, 504 U.S. 71 (1992), the Court reaffirmed that latter qualification of the states' power and invalidated the extension of Foucha's original commitment, following his successful not guilty by reason of insanity plea. After four years of civil commitment, Foucha's doctors found that he was no longer mentally ill although they still believed he was dangerous and had an anti-social personality. The Court held that without a finding of mental illness, there is no constitutional basis for extending his civil commitment. At the least, the Court held, Foucha was entitled to constitutionally adequate procedures to establish the grounds for his commitment, as discussed in Jackson. The Court went on to strongly imply that Foucha's dangerousness alone would not be sufficient to justify a civil commitment regardless of the procedures that were followed.
7.  Like civil commitment, a related line of cases involving “sexual predators” may illuminate the constitutional dimensions of civilly confining those with contagious disease.  Consider Kansas v. Hendricks, 521 U.S. 346 (1997), a case in which the Supreme Court upheld a statute that provides for the civil commitment of sexual predators who have been convicted of sexually violent crimes, have been found incompetent to stand trial for such crimes, or have been found not guilty of such crimes by reason of insanity. Like civil commitment statutes previously upheld by the Court, the Kansas law requires that the individual be found to be dangerous. Unlike many of those other provisions, however, it does not require an additional finding of “mental illness.”  Instead, the Kansas legislature’s innovation (and the basis of Hendricks’ challenge) was to couple the requirement of “dangerousness” with a finding of a “volitional impairment” establishing that the dangerousness was “beyond . . . [such persons’] control.” This additional element, according to a majority of the Court, sufficed to satisfy the requirements of substantive due process.    
Hendricks also argued that the Kansas law was in reality  criminal (in part because of its assertedly “punitive” nature) rather than civil, and that as such it violated the constitutional prohibitions double jeopardy and ex post facto laws. In rejecting these claims, the majority also considered some of the issues that had been raised in the “right to treatment” cases discussed supra. According to Justice Thomas, there is no constitutional bar to the civil commitment of those for whom no treatment is available but who pose a danger to others: “A State could hardly be seen as furthering a ‘punitive’ purpose by involuntarily confining persons afflicted with an untreatable, highly contagious disease.” (citing reference to cases in which people with contagious diseases have been civilly confined.) Moreover, even if Hendricks's condition was treatable -- the Court found the lower courts' findings unclear on this issue -- the majority seemed little concerned with whether Hendricks was actually receiving treatment.  In a dissenting opinion, however, Justice Breyer found that the issue was critical, arguing that “whether the [Due Process] clause requires Kansas to provide treatment that it concedes is potentially available to a person who it concedes is treatable is the basic substantive due process question.” The dissent went on to answer the question, arguing that without treatment Hendricks's civil commitment would violate substantive due process requirements (and also would make the commitment punitive and, as a result, an ex post facto law).


In a subsequent decision, Kansas v. Crane, 534 U.S. 407 (2002), the Supreme Court qualified its decision in Hendricks. In Crane, Kansas applied the same statute at issue in Hendricks to involuntarily commit a person who was clearly dangerous, but for whom there had been no showing that he could not control his dangerous behavior. The state argued that Hendricks did not require such a showing in all cases. Justice Breyer, writing for a majority of the Court, responded:

. . . Hendricks set forth no requirement of total or complete lack of control. Hendricks referred to the Kansas Act as requiring a "mental abnormality" or "personality disorder" that makes it "difficult, if not impossible [to control the dangerous behavior]. The word "difficult" indicates that the lack of control to which this Court referred was not absolute. Indeed . . . an absolutist approach is unworkable. Moreover, most severely ill people -- even those commonly termed "psychopaths" -- retain some ability to control their behavior. Insistence upon absolute lack of control would risk barring the civil commitment of highly dangerous persons suffering severe mental abnormalities.

We do not agree with the State, however, insofar as it seeks to claim that the Constitution permits commitment of the type of dangerous sexual offender considered in Hendricks without any lack-of-control determination. Hendricks underscored the constitutional importance of distinguishing a dangerous sexual offender subject to civil commitment "from other dangerous persons who are perhaps more properly dealt with exclusively through criminal proceedings." That distinction is necessary lest "civil commitment" become a "mechanism for retribution or general deterrence" -- functions properly those of criminal law, not civil commitment. . . .

In recognizing that fact, we did not give to the phrase "lack of control" a particularly narrow or technical meaning. And we recognize that in cases where lack of control is at issue, "inability to control behavior" will not be demonstrable with mathematical precision. It is enough to say that there must be proof of serious difficulty in controlling behavior. And this, when viewed in light of such features of the case as the nature of the psychiatric diagnosis, and the severity of the mental abnormality itself, must be sufficient to distinguish the dangerous sexual offender whose serious mental illness, abnormality, or disorder subjects him to civil commitment from the dangerous but typical recidivist convicted in an ordinary criminal case. . . .

534 U.S. at 411-12.

Subsequent to Crane, the Supreme Court decided another case from the same jurisdiction, again refining the scope of the state’s discretion to confine sexual predators. McKune v. Lile, 536 U.S. 24 (2002) (Kansas requirement that sex offender participate in "admission of responsibility" program does not violate his 5th amendment right to remain silent).

Note that the TB statutes in Greene and J.S. apply to people who are dangerous and who, for one reason or another, refuse to take voluntary efforts to protect others. There is no requirement of a finding of mental abnormality or “lack of control,” and old statutes often only refer to dangerousness.  Like the New Jersey court, judges often interpret such language in light of the cases involving involuntary commitment of the mentally ill, and read the dangerousness requirement in the public health context as referring either to inability or unwillingness of the patient to prevent transmission of the disease to others. 

Contemporary Complications: The “New” TB 




and Its Treatment
8. The problem of incomplete treatment and its relationship to the development of multi-drug resistant TB (described in note 1, supra) is one reason why, during the 1990s, some jurisdictions experimented with “directly observed therapy” (DOT). Under DOT, health care workers actually supervise patients believed more likely to be noncompliant -- often targeting homeless persons -- in taking and completing their daily dose of medications.   This is in fact what happened in the J.S. case, as the judge noted in a final footnote:  “At the November 30, 1993 review hearing Newark presented additional expert testimony and J.S.’s updated medical records showing the situation unchanged.  But thereafter, J.S. began to take his medication faithfully and his active TB was arrested. On January 10, 1994, J.S. was released from confinement pursuant to a consent order in which he agreed to DOT and agreed to being committed again if he failed to take his medicine. This consent order was approved in open court in J.S.’s presence as there was no longer any need for isolation once he no longer suffered from active TB.” It is of note that the original hearing was conducted by speaker phone—the judge in his chambers, and the patient and his caregivers in his hospital room.  A proceeding conducted in this manner can alone convince a judge that the patient is contagious and dangerous.
9.  Hongkham Souvannarath became a visible example of a modern tuberculosis patient when she was involuntarily jailed in California, allegedly for failing to comply with a TB treatment regimen. Fresno County paid $1.2 million to settle her 1999 federal lawsuit, which claimed violation of her rights under the U.S. constitution and California state law.  She also brought a state action, in which a California appeals court ordered the county to cease using the jail to detain patients with TB.  Souvannarath v. Hadden, 95 Cal. App. 4th 1115, 116 Cal. Rptr. 2d 7 (5th Dist. CA 2002).  The California Appellate Court noted that fewer than 20 people had been detained in Fresno County for TB since 1995. The federal lawsuit and the events leading to her confinement suggest that confinement may not be necessary (and patients need not become either recalcitrant or dangerous) if appropriate services are made available to patients in need.  The relevant facts are not reported in the court decision, but are described in a case study by Public Health Institute, TB and the Law Project, Souvannarath Case Study (2003), available at www.phlaw.org.  See also John Roemer, Reclaiming a Soul, Daily Journal (Apr. 30, 2001).  


Ms. Souvannarath, a refugee from Laos who came to the United States in 1984, was diagnosed with MDR-TB in California in 1998. She obtained TB treatment from a county clinic for several months, but experienced side effects and understood little of either the disease or its treatment.  She spoke very little English and the clinic’s translator spoke little Laotian. Ultimately, Souvannarath decided to live with a son in Ohio who could better care for her, but he was delayed in picking her up for the move.  The clinic gave Souvannarath a small supply of medications to last until she could enter a pre-arranged Ohio clinic’s program, but she ran out of medications before her son arrived.  Feeling fine without taking medications, Souvannarath did not seek more. The clinic discovered she had not arrived in Ohio and had her served with an order in English to appear at the clinic. When she did not appear, the county health officer issued a detention order. She was arrested at gun point by two police officers and a communicable disease specialist and confined in the country jail.  When she cried that she was afraid of dying, a non-Laotian translator thought she was threatening suicide, so she was confined in a safety cell for 3 days.  She remained in jail, where only one guard could attempt translation, for ten months, until she was provided with an attorney and a hearing. The court released her subject to electronic monitoring in May 1999. At a review hearing in July 1999, she was released unconditionally.


Ms. Souvannarath’s case suggests several points at which the county clinic could have ensured continued treatment and prevented incarceration.  Initially, a translator who could explain the disease, treatment, its length, benefits and side effects might have persuaded Ms. Souvannarath to seek additional medications when she ran out, even though the drugs made her feel worse. If clinic staff had developed a more trusting relationship with Ms. Souvannarath, she might have been more receptive to their requests that she continue taking the medication. Even if all that failed, an order authorizing clinic staff to come to her house and watch her take her medications (directly observed therapy or DOT) would have avoided incarcerating her. The clinic, perhaps the entire TB program, may have had insufficient funds to accomplish these tasks. (The state health department reportedly lobbied against the law prohibiting housing TB patients in jails in order to gain “flexibility in placing TB patients in the event jail beds are the only available beds for the [TB] program.”  See Souvannarath v. Hadden, 95 Cal. App. 4th 1115, 1127 (2002).)  But patients should not be punished simply because their clinic is underfunded.  Indeed, it appears that Ms. Souvannarath would never have been considered uncooperative, much less a danger, had the clinic had enough staff and funding to continue the care she willingly accepted originally.

What does it take for a person who is homeless to “comply” with medical treatment recommendations?  J.S. was given an appointment to get treatment at a clinic that was “a bus ride away” from a shelter.  How likely is it that a person without any income will be able to get to clinic appointments?  When people do not show up for their appointments, they may be labeled “non-compliant patients,” as J.S. was.  What is the cause of non-compliance?  Does it matter for purposes of satisfying the dangerousness standard?
10. In City of Newark, Judge Goldman relies heavily on the writings of public health law professors, including Larry Gostin (Controlling the Resurgent Tuberculosis Epidemic:  A 50-State Survey of TB Statutes and Proposals for Reform, 296 JAMA 255 (1993), and George J. Annas, Control of Tuberculosis:  The Law and the Public’s Health, 328 New Engl. J. Med. 585 (1993).  In that article Annas also writes:

The burden of involuntary confinement will fall most heavily on the homeless and those who live in crowded, inadequate housing, because they have no place to "confine themselves" during treatment for active tuberculosis. Since the rationale for involuntary commitment is danger to others based on the contagiousness of the patient's disease, under existing state statutes (written before multidrug-resistant tuberculosis was identified as dangerous to the public) patients have a right to be released when their tuberculosis is no longer communicable and they are therefore no longer a danger to others. The possibility of acquiring and spreading multidrug-resistant tuberculosis poses a particularly difficult problem. Even though not currently a danger to others, the patient whose tuberculosis is inactive but not yet cured might be a danger in the future if a treatment regimen that will ultimately cure the patient is not followed and if, instead, the patient takes drugs in such a way as to transform tuberculosis into a multidrug-resistant variety, which later becomes active and communicable. Because clear and convincing evidence is required to prove dangerousness, the fact that a person might be a risk to others in the future is insufficient reason alone, under current laws, for confinement until cure.

Does the existence of multidrug-resistant tuberculosis mean that state laws regarding tuberculosis should be changed to permit confinement until cure? The answer depends on the actual danger the patients pose to the public and the relative effectiveness of less restrictive treatment alternatives. In the context of antidiscrimination laws, the Supreme Court has made it clear that more than just the fear of danger is required to exclude a person with tuberculosis from the workplace. In School Board of Nassau County v. Arline, the Court adopted the position of the American Medical Association as to what factual medical inquiries a court should make in determining the degree of danger posed by a tuberculosis carrier who taught schoolchildren and sought reinstatement in her job after she was fired because she had

tuberculosis. Its requirements were that the following be ascertained: 

(a) the nature of the risk (how the disease is transmitted), (b) the duration of the risk (how long the carrier is infectious),(c) the severity of the risk (what is the potential harm to third

parties) and (d) the probabilities the disease will be transmitted and will cause varying degrees of harm.

The Court continued, "In making these findings, courts normally should defer to the reasonable medical judgments of public health

officials". When the teacher had active tuberculosis, there

was no question that she could be excluded from the classroom. 

Exclusion from crowded environments is obviously less restrictive than confinement. Nonetheless, if a state legislature concluded after hearing evidence from public health officials that such^ confinement was required to protect the public's health because there was no effective, less restrictive alternative available, a statute should be passed permitting confinement until cure. The hearings before the legislature could also provide useful education for the public about the epidemic and its control, as well as the opportunity to discuss alternative treatment strategies. Thereafter, if an individual patient were given

a timely hearing, legal representation, and other due-process

protections and if involuntary confinement were resorted to only when there is clear and convincing evidence that outpatient treatment could not effectively protect the public from that particular patient, confinement until cure would probably be found constitutional. This could be justified, even though confinement of a psychotic patient who did not consistently take medication might not be, because the time of confinement would be limited and relatively short.

Obviously, interventions short of confinement, such as periodic

checkups or monitoring, or even the routine administration of therapy under direct observation, are much to be preferred. Moreover, a "technological fix" such as a slow-release implant would eliminate the need for confinement until cure altogether. It is also appropriate to use monetary and other inducements to encourage compliance with outpatient therapy, since the effective treatment of tuberculosis benefits the entire community. In no event, however, should a confined person be physically forced to take medications against his or her  will, although confinement might be continued indefinitely as long as the patient continued to be a danger to the public.

Current discussion is properly focusing not on confinement but on less restrictive interventions such as routine and universal use of directly observed therapy. This "methadone maintenance"

model of delivery is not now the standard of care, and a survey of state laws found only three states (Maine, Michigan, and Minnesota)that explicitly provide for such monitoring of treatment by state officials [citing Gostin’s survey]. Although the data are incomplete, it appears that from 1976 through 1990, more than 80 percent of all patients with tuberculosis in the United States completed 12 continuous months of drug therapy. The completion rate is much lower for New York, but it still involves a majority. There is an understandable egalitarian desire to try to treat everyone in the same way by subjecting everyone to directly observed therapy. There is, however, insufficient justification for requiring this annoying and inconvenient

method of treatment for patients who are virtually certain to take their antituberculosis medications and thus pose no risk to the public health. This is not a case in which there is a conflict between public health and civil rights. It is simply common sense. As Dubos and Dubos rightly observe, measures to prevent the spread of tuberculosis generally do not require legal compulsion, because they "have acquired the compelling strength of common sense."

Requiring all persons to take therapy under direct observation because it is necessary for some is wasteful, inefficient, and gratuitously annoying, and it undercuts the legitimate desire to individualize treatment and to use the least restrictive and intrusive public health interventions. Moreover, in many if not most cases, reasonable discharge planning (including the provision of housing for the homeless) and counseling will greatly improve voluntary compliance. Of course, it can be difficult to predict some patients' degree of compliance accurately, and individualized case-management strategies and monitoring will be necessary.

Directly observed therapy remains clearly preferable to involuntary confinement, however, and diligent and imaginative efforts to deliver therapy on an outpatient basis should be made before involuntary confinement is contemplated. Both these legal interventions, however, concentrate on the victims of social neglect, rather than on the neglect itself. This focus is understandable, since poverty is a much more difficult problem to address than the treatment of tuberculosis, but the history of the disease shows that success in controlling tuberculosis depends much more on the general standard of living than

on specific medical or legal interventions.***
Cases of involuntary commitment for a contagious disease reported in the past two decades often involved persons with tuberculosis, coinciding with a resurgence of tuberculosis in the United States between about 1988 and 1992.  Most reported cases are clustered around New York City.  See, e.g., New York v. Antoinette, 165 Misc. 2d 1014, 630 N.Y.S.2d 1008 (Sup. Ct. Queens Cty, 1995).  In addition, most cases seeking involuntary confinement targeted recent immigrants from countries where tuberculosis is prevalent, and people who were homeless or living in shelters, jail or prison, where tuberculosis can easily spread among people living in close quarters. Some also suffered from mental illness that impeded their ability to follow treatment regimens, or also had HIV, which increases the likelihood of active TB and complicates treatment. Others spoke little English and found the health care system difficult to navigate.  Most were poor.

The response to rising rates of tuberculosis varied across the country. Some states tried to rebuild tuberculosis treatment programs that had lost financial support in preceding years. The Institute of Medicine noted that such programs declined when the federal government ended its categorical financing of TB treatment, and concluded that "without question the major reason for the resurgence of tuberculosis was the deterioration of the public health infrastructure essential for the control of tuberculosis." Institute of Medicine, Ending Neglect: The Elimination of Tuberculosis in the United States 2 (May 2000).  Others argued that the increase in cases was the result of mistakes in economic and public health policy in the preceding decade, which reduced services and increased the proportion of the population living in poverty, in prisons or in homeless shelters, all conditions that facilitated the spread of TB.  See, e.g.,  Andrew A. Skolnick, Some Experts Suggest the Nation’s ‘War on Drugs’ Is Helping Tuberculosis State a Deadly Comeback, 268 JAMA 3177 (1992); Frank Ryan, The Forgotten Plague: How the Battle Against Tuberculosis Was Won—and Lost (1993). New York was particularly hard hit, losing treatment programs and experiencing an especially large rise in TB. Unable to provide enough clinics, New York relied heavily on involuntary isolation and directly observed therapy (DOT).  (New York abandoned its isolation and quarantine statute in 1959, but adopted a reinvigorated version in response to the rise in tuberculosis in the late 1980’s, and expanded it further after the terrorist attack of September 11, 2001.)  HIV advocacy groups claimed that New York substituted isolation for treatment.  In contrast, Massachusetts, which had preserved its treatment programs, managed to bring tuberculosis under control more rapidly than New York. Massachusetts provided more personal services, including having public health nurses bring medicines to patients, whether at work or in a shelter, instead of forcing patients to come to a clinic during working hours.  The incidence of tuberculosis began to decline again in 1993, with most states claiming that their approach succeeded, even when the approaches were quite different.
11.  The State of Washington has a statute that delegates broad, general public health power which reads: "[The State Board of Health] shall have supreme authority in matters of quarantine, and shall provide by rule and regulation procedures for the imposition and use of isolation and quarantine." See Wash. Rev. Code ch.70-070. State law also gives broad powers over matters relating to public health to local health departments. Wash. Rev. Code §§ 70.05.060 & 70.05.070.  The Washington State Constitution grants broad powers to local health officials concerning local public health matters: "Any county, city, town or township may make and enforce within its limits all such local police, sanitary and other regulations as are not in conflict with general laws." Wash. Const. art. XI, § 11. The Washington Supreme Court has addressed this grant of authority and noted: "This is a direct delegation of the police power as ample within its limits as that possessed by the legislature itself. It requires no legislative sanction for its exercise so long as the subject-matter is local, and the regulation reasonable and consistent with the general laws." Spokane County Health Dep’t v. Brockett, 120 Wash. 2d 140, 148, 839 P.2d 324 (1992) Finally, the governor of the state also has both statutory and implied (i.e., powers beyond those specified in legislation) to act in response to public health emergencies. See, e.g., Cougar Business Owners Ass’n v. Washington, 97 Wash. 2d 466, 647 P.2d 481 (1982)(discussing the authority of the governor to impose quarantine on certain areas affected by the Mt. St. Helen’s explosion.)
With regard to involuntary confinement, Washington also has a specific statute governing confinement and treatment of people with TB, Wash. Rev. Code § 70.28 et seq., another governing people with sexually transmitted diseases (STDs), Wash. Rev. Code § 70.24.005-107; as well and a statute providing for the civil commitment of the mentally ill. For a detail discussion of each and their legislative history, see Lisa A. Vincler & Deborah L. Gordon, Legislative Reform of Washington's Tuberculosis Law: The tension Between Due process and Protecting Public Health, 71 Wash. L. Rev. 989 (1996).

Obviously any action by the state or local health departments in Washington State has to comply with any applicable statute, and each of these statutes has to comply with the dictates of procedural and substantive due process and, for that matter, other requirements of the state and federal constitutions. Just as obviously, there may be a series of preemption and conflict problems (e.g., determining whether a specific state law has overridden the general authority of the local health departments.) That in itself outlines a complicated research problem. But note the breadth of the general power delegated to the state health department and the even broader powers delegated to the local health departments by the state’s statutes and its constitution. What are the limits on these truly extraordinary delegations of authority to state and, in some cases, local public health officials? On the one hand, this allows for a maximum of discretion at the agency and local level; on the other, it provides for the greatest risk of abuse. Which is better: To allow the legislature to decide what and how the agencies of the state and local government can act in each particular matter, or to allow state or local officials virtually unlimited discretion in matters relating to public health? 
Note also that to the extent that the state legislature has provided specific statutory schemes for dealing with such matters as TB and STIs, the state or local health departments may not be able to exceed the limits of those specific statutes in dealing with TB or STIs, although they have much flexible discretion with regard to other public health problems for which the legislature has not enacted specific legislation. Does this make sense? To what extent is the state poised to deal with future public health problems?

2. Coercion and the Right to Refuse Treatment 
CRUZAN v. DIRECTOR, MISSOURI DEPARTMENT OF HEALTH

497 U.S. 261 (1990)
Rehnquist, Chief Justice.

*      *      *
On the night of  January 11, 1983, Nancy Cruzan lost control of her car as she traveled down Elm Road in Jasper County, Missouri. The vehicle overturned, and Cruzan was discovered lying face down in a ditch without detectable respiratory or cardiac function. Paramedics were able to restore her breathing and heartbeat at the accident site, and she was transported to a hospital in an unconscious state. An attending neurosurgeon diagnosed her as having sustained probable cerebral contusions compounded by significant anoxia (lack of oxygen). The Missouri trial court in this case found that permanent brain damage generally results after 6 minutes in an anoxic state; it was estimated that Cruzan was deprived of oxygen from 12 to 14 minutes. She remained in a coma for approximately three weeks and then progressed to an unconscious state in which she was able to orally ingest some nutrition. In order to ease feeding and further the recovery, surgeons implanted a gastrostomy feeding and hydration tube in Cruzan with the consent of her then husband. Subsequent rehabilitative efforts proved unavailing. She now lies in a Missouri state hospital in what is commonly referred to as a persistent vegetative state:  generally, a condition in which a person exhibits motor reflexes but evinces no indications of significant cognitive function. The State of Missouri is bearing the cost of her care.
 
After it had become apparent that Nancy Cruzan had virtually no chance of regaining her mental faculties, her parents asked hospital employees to terminate the artificial nutrition and hydration procedures. All agree that such a removal would cause her death. The employees refused to honor the request without court approval. The parents then sought and received authorization from the state trial court for termination. The court found that a person in Nancy's condition had a fundamental right under the State and Federal Constitutions to refuse or direct the withdrawal of "death prolonging procedures." The court also found that Nancy's "expressed thoughts at age twenty-five in somewhat serious conversation with a housemate friend that if sick or injured she would not wish to continue her life unless she could live at least halfway normally suggests that given her present condition she would not wish to continue on with her nutrition and hydration." The Supreme Court of Missouri reversed by a divided vote. 
At common law, even the touching of one person by another without consent and without legal justification was a battery.  Before the turn of the century, this Court observed that "no right is held more sacred, or is more carefully guarded, by the common law, than the right of every individual to the possession and control of his own person, free  from all restraint or interference of others, unless by clear and unquestionable authority of law." Union Pacific R. Co. v. Botsford, 141 U.S. 250, 251, 35 L. Ed. 734, 11 S. Ct. 1000 (1891). This notion of bodily integrity has been embodied in the requirement that informed consent is generally required for medical treatment. Justice Cardozo, while on the Court of Appeals of New York, aptly described this doctrine: "Every human being  of adult years and sound mind has a right to determine what shall be done with his own body; and a surgeon who performs an operation without his patient's consent commits an assault, for which he is liable in damages." Schloendorff v. Society of New York Hospital, 211 N.Y. 125, 129-130, 105 N.E. 92, 93 (1914). The informed consent doctrine has become firmly entrenched in American tort law. 

The logical corollary of the doctrine of informed consent is that the patient generally possesses the right not to consent, that is, to refuse treatment. Until about 15 years ago and the seminal decision in In re Quinlan, 70 N.J. 10, 355 A.2d 647, cert. denied sub nom. Garger v. New Jersey, 429 U.S. 922, 50 L. Ed. 2d 289, 97 S. Ct. 319 (1976), the number of right-to-refuse-treatment decisions was relatively few. Most of the earlier cases involved patients who refused medical treatment forbidden by their religious beliefs, thus implicating First Amendment rights as well as common-law rights of self-determination. More recently, however, with the advance of medical technology capable of sustaining life well past the point where natural forces would have brought certain death in earlier times, cases involving the right to refuse life-sustaining treatment have burgeoned. . . .
As these cases demonstrate, the common-law doctrine of informed consent is viewed as generally encompassing the right of a competent individual to refuse medical treatment. Beyond that, these cases demonstrate both similarity and diversity in their approaches to decision of what all agree is a perplexing question with unusually strong moral and ethical overtones. State courts have available to them for decision a number of sources -- state constitutions, statutes, and common law -- which are not available to us. In this Court, the question is simply and starkly whether the United States Constitution prohibits Missouri from choosing the rule of decision which it did. This is the first case in which we have been squarely presented with the issue whether the United States Constitution grants what is in common parlance referred to as a "right to die." . . .
The Fourteenth Amendment provides that no State shall "deprive any person of life, liberty, or property, without due process of law." The principle that a competent person has a constitutionally protected liberty interest in refusing unwanted medical treatment may be inferred from our prior decisions. In Jacobson v. Massachusetts, 197 U.S. 11, 24-30, 49 L. Ed. 643, 25 S. Ct. 358 (1905), for instance, the Court balanced an individual's liberty interest in declining an unwanted smallpox vaccine against the State's interest in preventing disease. Decisions prior to the incorporation of the Fourth Amendment into the Fourteenth Amendment analyzed searches and seizures involving the body under the Due Process Clause and were thought to implicate substantial liberty interests. See, e.g., Breithaupt v. Abram, 352 U.S. 432, 439, 1 L. Ed. 2d 448, 77 S. Ct. 408 (1957) ("As against the right of an individual that his person be held inviolable . . . must be set the interests of society . . .").

Just this Term, in the course of holding that a State's procedures for administering antipsychotic medication to prisoners were sufficient to satisfy due process concerns, we recognized that prisoners possess "a significant liberty interest in avoiding the unwanted administration of antipsychotic drugs under the Due Process Clause of the Fourteenth Amendment." Washington v. Harper, 494 U.S. 210, 221-222, 108 L. Ed. 2d 178, 110 S. Ct. 1028 (1990); ("The forcible injection of medication into a nonconsenting person's body represents a substantial interference with that person's liberty"). Still other cases support the recognition of a general liberty interest in refusing medical treatment. Vitek v. Jones, 445 U.S. 480, 494, 63 L. Ed. 2d 552, 100 S. Ct. 1254 (1980) (transfer to mental hospital coupled with mandatory behavior modification treatment implicated liberty interests); Parham v. J. R., 442 U.S. 584, 600, 61 L. Ed. 2d 101, 99 S. Ct. 2493 (1979) ("[A] child, in common with adults, has a substantial liberty  interest in not being confined unnecessarily for medical treatment"). But determining that a person has a "liberty interest" under the Due Process Clause does not end the inquiry; "whether respondent's constitutional rights have been violated must be determined by balancing his liberty interests against the relevant state interests." Youngberg v. Romeo, 457 U.S. 307, 321, 73 L. Ed. 2d 28, 102 S. Ct. 2452 (1982). 

Petitioners insist that under the general holdings of our cases, the forced administration of life-sustaining medical treatment, and even of artificially delivered food and water essential to life, would implicate a competent person's liberty interest. Although we think the logic of the cases discussed above would embrace such a liberty interest, the dramatic consequences involved in refusal of such treatment would inform the inquiry as to whether the deprivation of that interest is constitutionally permissible. But for purposes of this case, we assume that the United States Constitution would grant a competent person a constitutionally protected right to refuse lifesaving hydration and nutrition.

Petitioners go on to assert that an incompetent person should possess the same right in this respect as is possessed by a competent person. They rely primarily on our decisions in Parham v. J. R., supra, and Youngberg v. Romeo, supra. In Parham, we held that a mentally disturbed minor child had a liberty interest in "not being confined unnecessarily for medical treatment," 442 U.S. at 600, but we certainly did not intimate that such a minor child, after commitment, would have a liberty interest in refusing treatment. In Youngberg, we held that a seriously retarded adult had a liberty interest in safety and freedom from  bodily restraint, 457 U.S. at 320. Youngberg, however, did not deal with decisions to administer or withhold medical treatment.

       The difficulty with petitioners' claim is that in a sense it begs the question: An incompetent person is not able to make an informed and voluntary choice to exercise a hypothetical right to refuse treatment or any other right. Such a "right" must be exercised for her, if at all, by some sort of surrogate. Here, Missouri has in effect recognized that under certain circumstances a surrogate may act for the patient in electing to have hydration and nutrition withdrawn in such a way as to cause death, but it has established a procedural safeguard to assure that the action of the surrogate conforms as best it may to the wishes expressed by the patient while competent. Missouri requires that evidence of the incompetent's wishes as to the withdrawal of treatment be proved by clear and convincing evidence. The question, then, is whether the United States Constitution forbids the establishment of this procedural requirement by the State. We hold that it does not.


Whether or not Missouri's clear and convincing evidence requirement comports with the United States Constitution depends in part on what interests the State may properly seek to protect in this situation. Missouri relies on its interest in the protection and preservation of human life, and there can be no gainsaying this interest. As a general matter, the States -- indeed, all civilized nations -- demonstrate their commitment to life by treating homicide as a serious crime. Moreover, the majority of States in this country have laws imposing criminal penalties on one who assists another to commit suicide. n8 We do not think a State is required to remain neutral in the face of an informed and voluntary decision by a physically able adult to starve to death. . . . 
But in the context presented here, a State has more particular interests at stake. The choice between life and death is a deeply personal decision of obvious and overwhelming finality. We believe Missouri may legitimately seek to safeguard the personal element of this choice through the imposition of heightened evidentiary requirements.  

No doubt is engendered by anything in this record but that Nancy Cruzan's mother and father are loving and caring parents. If the State were required by the United States Constitution to repose a right of "substituted judgment" with anyone, the Cruzans would surely qualify. But we do not think the Due Process Clause requires the State to repose judgment on these matters with anyone but the patient herself. …the State may choose to defer only to those wishes, rather than confide the decision to close family members.
. . . 

The judgment of the Supreme Court of Missouri is Affirmed.
. . .

O’Connor, Justice, concurring.

I agree that a protected liberty interest in refusing unwanted medical treatment may be inferred from our prior decisions, and that the refusal of artificially delivered food and water is encompassed within that liberty interest. . . .
I write separately to emphasize that the Court does not today decide the issue whether a State must also give effect to the decisions of a surrogate decisionmaker. In my view, such a duty may well be constitutionally required to protect the patient's liberty interest in refusing medical treatment.). . . Today's decision, holding only that the Constitution permits a State to require clear and convincing evidence of Nancy Cruzan's desire to have artificial hydration and nutrition withdrawn, does not preclude a future determination that the Constitution requires the States to implement the decisions of a patient's duly appointed surrogate. 


. . . .

Brennan, Justice, with Justices Marshall and Blackmun, dissenting.
The starting point for our legal analysis must be whether a competent person has a constitutional right to avoid unwanted medical care. Earlier this Term, this Court held that the Due Process Clause of the Fourteenth Amendment confers a significant liberty interest in avoiding unwanted medical treatment. Washington v. Harper, 494 U.S. 210, 221-222, 108 L. Ed. 2d 178, 110 S. Ct. 1028 (1990). Today, the Court concedes that our prior decisions "support the recognition of a general liberty interest in refusing medical treatment." See 497 U.S. at 278. . . .
But if a competent person has a liberty interest to be free of unwanted medical treatment, as both the majority and JUSTICE O'CONNOR concede, it must be fundamental. "We are dealing here with [a decision] which involves one of the basic civil rights of man." Skinner v. Oklahoma ex rel. Williamson, 316 U.S. 535, 541, 86 L. Ed. 1655, 62 S. Ct. 1110 (1942) (invalidating a statute authorizing sterilization of certain felons). Whatever other liberties protected by the Due Process Clause are fundamental, "those liberties that are 'deeply rooted in this Nation's history and tradition'" are among them. Bowers v. Hardwick] 478 U.S. 186, 192, 106 S. Ct. 2841, 92 L. Ed. 2d 140 (1986).

The right to be free from medical attention without consent, to determine what shall be done with one's own body, is deeply rooted in this Nation's traditions, as the majority acknowledges. See 497 U.S. at 270. This right has long been "firmly entrenched in American tort law" and is securely grounded in the earliest common law. Ante, at 269. See also Mills v. Rogers, 457 U.S. 291, 294, n.4, 73 L. Ed. 2d 16, 102 S. Ct. 2442 (1982) ("The right to refuse any medical treatment emerged from the doctrines of trespass and battery, which were applied to unauthorized touchings by a physician"). "Anglo-American law starts with the premise of thorough-going self determination. It follows that each man is considered to be master of his own body, and he may, if he be of sound mind, expressly prohibit the performance of lifesaving surgery, or other medical treatment." Natanson v. Kline, 186 Kan. 393, 406-407, 350 P.2d 1093, 1104 (1960). "The inviolability of the person" has been held as "sacred" and "carefully guarded" as any common-law right.  Union Pacific R. Co. v. Botsford, 141 U.S. 250, 251-252, 35 L. Ed. 734, 11 S. Ct. 1000 (1891).  Thus, freedom from unwanted medical attention is unquestionably among those principles "so rooted in the traditions and conscience of our people as to be ranked as fundamental." Snyder v. Massachusetts, 291 U.S. 97, 105, 78 L. Ed. 674, 54 S. Ct. 330 (1934). . . .
That there may be serious consequences involved in refusal of the medical treatment at issue here does not vitiate the right under our common-law tradition of medical self-determination. It is "a well-established rule of general law . . . that it is the patient, not the physician, who ultimately decides if treatment -- any treatment -- is to be given at all. . . . The rule has never been qualified in its application by either the nature or purpose of the treatment, or the gravity of the consequences of acceding to or foregoing it." Tune v. Walter Reed Army Medical Hospital, 602 F. Supp. 1452, 1455 (DC 1985). See also Downer v. Veilleux, 322 A.2d 82, 91 (Me. 1974) ("The rationale of this rule lies in the fact that every competent adult has the right to forego treatment, or even cure, if it entails what for him are intolerable consequences or risks, however unwise his sense of values may be to others").  I respectfully dissent.
*      *      *
BUCK v. BELL

274 U.S. 200 (1927)
Holmes, Justice.

*      *      *
This is a writ of error to review a judgment of the Supreme Court of Appeals of the State of Virginia, affirming a judgment of the Circuit Court of Amherst County, by which the defendant in error, the superintendent of the State Colony for Epileptics and Feeble Minded, was ordered to perform the operation of salpingectomy upon Carrie Buck, the plaintiff in error, for the purpose of making her sterile. 143 Va. 310. The case comes here upon the contention that the statute  authorizing the judgment is void under the Fourteenth Amendment as denying to the plaintiff in error due process of law and the equal protection of the laws.

Carrie Buck is a feeble minded white woman who was committed to the State Colony above mentioned in due form. She is the daughter of a feeble minded mother in the same institution, and the mother of an illegitimate feeble minded child. She was eighteen years old at the time of the trial of her case in the Circuit Court, in the latter part of 1924. An Act of Virginia, approved March 20, 1924, recites that the health of the patient and the welfare of society may be promoted in certain cases by the sterilization of mental defectives, under careful safeguard, &c.; that the sterilization may be effected in males by vasectomy and in females by salpingectomy, without serious pain or substantial danger to life; that the Commonwealth is supporting in various institutions many defective persons who if now discharged would become a menace but if incapable of procreating might be discharged with safety and become self-supporting with benefit to themselves and to society; and that experience has shown that heredity plays an  important part in the transmission of insanity, imbecility, etc. The statute then enacts that whenever the superintendent of certain institutions including the above named State Colony shall be of opinion that it is for the best interests of the patients and of society that an inmate under his care should be sexually sterilized, he may have the operation performed upon any patient afflicted with hereditary forms of insanity, imbecility, &c., on complying with the very careful provisions by which the act protects the patients from possible abuse.

The superintendent first presents a petition to the special board of directors of his hospital or colony, stating the facts and the grounds for his opinion, verified by affidavit. Notice of the petition and of the time and place of the hearing in the institution is to be served upon the inmate, and also upon his guardian, and if there is no guardian the superintendent is to apply to the Circuit Court of the County to appoint one. If the inmate is a minor notice also is to be given to his parents if any with a copy of the petition. The board is to see to it that the inmate may attend the hearings if desired by him or his guardian. 
The evidence is all to be reduced to writing, and after the board has made its order for or against the operation, the superintendent, or the inmate, or his guardian, may appeal to the Circuit Court of the County.  The Circuit Court may consider the record of the board and the evidence before it and such other admissible evidence as may be offered, and may affirm, revise, or reverse the order of the board and enter such order as it deems just. Finally any party may apply to the Supreme Court of Appeals, which, if it grants the appeal, is to hear the case upon the record of the trial in the Circuit Court and may enter such order as it thinks the Circuit Court should have entered. There can be no doubt that so far as procedure is concerned the rights of the patient are most carefully considered, and as every step in this case was taken in scrupulous compliance with the statute and after months of observation, there is no doubt that in that respect the plaintiff in error has had due process of law.

The attack is not upon the procedure but upon the substantive law. It seems to be contended that in no circumstances could such an order be justified. It certainly is contended that the order cannot be justified upon the existing grounds. The judgment finds the facts that have been recited and that Carrie Buck "is the probable potential parent of socially inadequate offspring, likewise afflicted, that she may be sexually sterilized without detriment to her general health and that her welfare and that of society will be promoted by her sterilization," and thereupon makes the order. In view of the general declarations of the legislature and the specific findings of the Court, obviously we cannot say as matter of law that the grounds do not exist, and if they exist they justify the result. We have seen more than once that the public welfare may call upon the best citizens for their lives. It would be strange if it could not call upon those who already sap the strength of the State for these lesser sacrifices, often not felt to be such by those concerned, in order to prevent our being swamped with incompetence. It is better for all the world, if instead of waiting to execute degenerate offspring for crime, or to let them starve for their imbecility, society can prevent those who are manifestly unfit from continuing their kind. The principle that sustains compulsory vaccination is broad enough to cover cutting the Fallopian tubes.  Jacobson v. Massachusetts, 197 U.S. 11. Three generations of imbeciles are enough.

But, it is said, however it might be if this reasoning were applied generally, it fails when it is confined to the small number who are in the institutions named and is not applied to the multitudes outside. It is the usual last resort of constitutional arguments to point out shortcomings of this sort. But the answer is that the law does all that is needed when it does all that it can, indicates a policy, applies it to all within the lines, and seeks to bring within the lines all similarly situated so far and so fast as its means allow. Of course so far as the operations enable those who otherwise must be kept confined to be returned to the world, and thus open the asylum to others, the equality aimed at will be more nearly reached.
Judgment affirmed.

Mr. Justice Butler dissents.
Notes and Questions 
1. Cruzan and Buck are incompatible. Both deal with incompetent patients and both cite Jacobson as authority. Buck cited Jacobson as support for a very general principle that public welfare was sufficient to justify involuntary sterilization.  In doing so the decision extended the police power’s reach from imposing a monetary penalty for refusing vaccination to forcing surgery on a young woman against her will and depriving her of future offspring. The Court did not require the state to demonstrate that sterilization was necessary and not arbitrary or oppressive. This suggests that the Court did not view Jacobson as requiring any substantive standard of necessity or reasonableness that would prevent what today would be considered an indefensible assault. The Court did not even consider that Carrie Buck might have any right to personal liberty. With the Court’s imprimatur of involuntary sterilization laws, more than 60,000 Americans, mostly poor women, were sterilized by 1978. It was also used by the Nazis to help justify their own sterilization program, and was cited by the defense at the Nuremberg Trials. Of course, it is no longer either good law or good genetics.  For an excellent history of Buck v. Bell, see Paul Lombardo, ____________  
2.  As both the majority and minority in Cruzan make clear, the right to refuse treatment has always been taken seriously by the common law, and now also has strong support from constitutional doctrine as well. The majority’s opinion can suggest no case involving treatment against the will of a free living competent person other than Jacobson, and that case does not stand for such a proposition.  Instead they point to cases involving children and mentally-impaired prisoners.  There is no suggestion that treatment could ever be forced on a competent adult for the adult’s own good, including saving the adult’s life, by any of the justices. This is a difficult case for the majority only because Nancy Cruzan is incapable of expressing her own wishes. That controversy remains over what treatment to compel an incompetent person to undergo over either the wishes of their next-of-kin, or contrary to what it is believed the person would want done, is well-illustrated by the interference by the U.S. Congress, the Legislature and Governor of Florida, and the President of the United States in the decision of Michael Schiavo, upheld by every court that reviewed it, that it would be his wife’s decision not to continue tube-feeding if she was in a permanent vegetative state. See, e.g., George J. Annas, “I Want to Live”:  Medicine Betrayed by Ideology in the Political Debate Over Terri Schiavo, 35 Stetson L. Rev. 49 (2005); Norman L. Cantor, The Relation Between Autonomy-Based Rights and Profoundly Mentally Disabled Persons, 13 Annals of Health Law 37 (2004).
C. CASE STUDY: HIV/AIDS

CITY OF NEW YORK v. NEW SAINT MARK’S BATHS 

130 Misc. 2d 911; 497 N.Y.S.2d 979 (1986)
*     *     *
This action by the health authorities of the City of New York is taken against defendant the New St. Mark's Baths (St. Mark's) as a step to limit the spread of the disease known as AIDS (Acquired Immune Deficiency Syndrome). The parties are in agreement with respect to the deadly character of this disease and the dire threat that its spread, now in epidemic proportions, poses to the health and well-being of the community. Both sides cite as authoritative the publication AIDS, 100 Questions and Answers, issued by the New York State Department of Health which is concededly based on the latest and most authoritative scientific findings. Thus, there is no disagreement that the rate of incidence of new cases of AIDS in New York State is approaching 200 a month; effective treatment is wholly lacking, and approximately 50% of all persons diagnosed with AIDS have died. The death rate for this disease increases to nearly 85% two years after diagnosis. The same percentage of AIDS patients suffer from special forms of pneumonia or cancer which are untreatable, and about 30% of these patients show symptoms of brain disease or severe damage to the spinal cord.


Immediately relevant to this litigation are the scientific facts with respect to AIDS risk groups.  During the five years in which the disease has been identified and studied, 73% of AIDS victims have consisted of sexually active homosexual and bisexual men with multiple partners. AIDS is not easily transmittable through casual body contact or transmission through air, water or food. Direct blood-to-blood or semen-to-blood contact is necessary to transmit the virus. Cases of AIDS among homosexual and bisexual males are associated with promiscuous sexual contact, anal intercourse and other sexual practices which may result in semen-to-blood or blood-to-blood contact.

According to medical evidence submitted by defendants: "The riskiest conduct is thought to be that which allows the introduction of semen into the blood stream. Because anal intercourse may result in a tearing of internal tissues, that activity is considered high-risk for transmission."
 
Fellatio is also a high risk activity. As stated by the organizer of the AIDS Institute of the New York State Department of Health: "Any direct contact with the semen of an infected person may increase the risk of AIDS transmission. The deposition of semen in areas likely to contain abrasions, open sores, and cuts and concurrent inflammatory processes which could result in the presence of susceptible lymphocytes increase the risk of AIDS transmission. Because the mouth represents such an area (the epithelial tissue in the mouth is more susceptible to injury than the epithelial tissue in the vagina), fellatio presents a high risk for the transmission of AIDS."

PRIOR PROCEEDINGS

On October 25, 1985 the State Public Health Council, with the approval of the intervening New York State Commissioner of Health, adopted an emergency resolution adding a new regulation to the State Sanitary Code. This added regulation, State Sanitary Code (10 NYCRR) § 24.2, specifically authorized local officials, such as the City plaintiffs (City) here, to close any facilities "in which high risk sexual activity takes place." More specifically, in 10 NYCRR 24-2.2, the regulation provided: "Prohibited Facilities: No establishment shall make facilities available for the purpose of sexual activities in which facilities high risk sexual activity takes place. Such facilities shall constitute a public nuisance dangerous to the public health."

In 10 NYCRR 24-2.1, the regulation furnished definitions:

a. 'Establishment' shall mean any place in which entry, membership, goods or services are purchased.
b. 'High Risk Sexual Activity' shall mean anal intercourse and fellatio.
The Public Health Council based this regulation on the Commissioner's "findings" that: "Establishments including certain bars, clubs and bathhouses which are used as places for engaging in high risk sexual activities contribute to the propagation and spread of such AIDS-associated retro-viruses . . . . Appropriate public health intervention to discontinue such exposure at such establishments is essential to interrupting the epidemic among the people of the State of New York."

Thereafter, on or about December 9, 1985, the City commenced this action by order to show cause for an injunction closing the New St. Mark's Baths (St. Mark's) as a public nuisance citing the health risks at St. Mark's as defined in the State regulation. On December 19, 1985, following the issuance of a temporary restraining order defendants served papers in opposition to the City's motion for a preliminary injunction and cross-moved to dismiss the complaint for failure to state a cause of action. Defendants challenged the State regulation on the grounds that it was an invasion of defendants' patrons' rights to privacy and freedom of association under the United States Constitution.

Also on December 19, 1985, Paul Corrigan, Charles Dempsey, John Doe and Tom Roe, sought an order to intervene as party defendants. The proposed intervenors-defendants (intervenors) are described as "frequent patrons of the New St. Mark's Baths." The intervenors have also opposed the City's motion for a preliminary injunction. Intervenors also argue that the State regulation violates intervenors' rights to privacy and freedom of association.
On December 20, 1985, the Public Health Council promulgated 10 NYCRR 24-2.2 as a permanent regulation. The "findings" of the Public Health Council, as they relate to "high risk sexual activity", were similar to the "findings" of the Council in October.  The regulation was approved by the Commissioner of Health and became effective on December 23, 1985.

On December 24, 1985, the State Commissioner of Health and the Attorney-General  moved to intervene as plaintiffs to defend the validity of the State regulation.

This action is brought pursuant to the Nuisance Abatement Law. Under that law  the City is empowered to enjoin public nuisances . . . .
CONSTITUTIONAL CONSIDERATIONS

The City has submitted ample supporting proof that high risk sexual activity has been taking place at St. Mark's on a continuous and regular basis. Following numerous on-site visits by City inspectors, over 14 separate days, these investigators have submitted affidavits describing 49 acts of high risk sexual activity (consisting of 41 acts of fellatio involving 70 persons and 8 acts of anal intercourse involving 16 persons). This evidence of high risk sexual activity, all occurring either in public areas of St. Mark's or in enclosed cubicles left visible to the observer without intrusion therein, demonstrates the inadequacy of self-regulatory procedures by the St. Mark's attendant staff, and the futility of any less  intrusive solution to the problem other than closure.

With a demonstrated death rate from AIDS during the first six months of 1985 of 1,248 plaintiffs and the intervening State officers have demonstrated a compelling State interest in acting to preserve the health of the population (Jacobson v Massachusetts, 197 U.S. 11, 25-27. . .) Where such a compelling State interest is demonstrated even the constitutional rights of privacy and free association must give way provided, as here, it is also shown that the remedy adopted is the least intrusive reasonably available. Furthermore, it is by no means clear that defendants' rights will, in actuality, be adversely affected in a constitutionally recognized sense by closure of St. Mark's. The privacy protection of sexual activity conducted in a private home does not extend to commercial establishments simply because they provide an opportunity for intimate behavior or sexual release . . . . As stated in Stratton v Drumm (445 F Supp 1305, 1309 [US Dist Ct, D Conn 1978]): "privacy and freedom of association . . . rights do not extend to commercial ventures."

The private intervenors, of course, are not commercial ventures.  However, the closure of this bath house does not extinguish their opportunities for unrestricted association in establishments which avoid creating a serious risk to the public health.

Also, State police power has been upheld over claims of 1st Amendment rights of association where the nature of the assemblage is not for the advancement of beliefs and ideas but predominantly either for entertainment or gratification, involving a heterosexual "swinging club"; involving a skating rink; "the associational activities of the Elks and Moose are purely social and not political and therefore do not come within the core protection of the right to associate"). A tangential impact upon association or expression is insufficient to obstruct the exercise of the State's police power to protect public health and safety.

To be sure, defendants and the intervening patrons challenge the soundness of the scientific judgments upon which the Health Council regulation is based, citing, inter alia, the observation of the City's former Commissioner of Health in a memorandum dated October 22, 1985 that "closure of bathhouses will contribute little if anything to the control of AIDS." (For a vigorous medical opinion to the contrary from a specialist in this field see letter of Stephen S. Calazza, M.D., dated Jan. 24, 1985.) Defendants particularly assail the regulation's inclusion of fellatio as a high risk sexual activity and argue that enforced use of prophylactic sheaths would be a more appropriate regulatory response. They go further and argue that facilities such as St. Mark's, which attempts to educate its patrons with written materials, signed pledges, and posted notices as to the advisability of safe sexual practices, provide a positive force in combating AIDS, and a valuable communication link between public health authorities and the homosexual community. While these arguments and proposals may have varying degrees of merit, they overlook a fundamental principle of applicable law: "It is not for the courts to determine which scientific view is correct in ruling upon whether the police power has been properly exercised. 'The judicial function is exhausted with the discovery that the relation between means and end is not wholly vain and fanciful, an illusory pretense' . . . . Justification for plaintiffs' application here more than meets that test.

For the foregoing reasons plaintiffs' application for a preliminary injunctive relief is granted. 

*      *      *

Wendy Parmet, AIDS and Quarantine: The Revival of an Archaic Doctrine 
 14 Hofstra Law Review 53, 55-71 (1985) 

*     *     *

Quarantine is one of the oldest forms of public health regulation. The word derives from the Italian quarantenaria or the Latin quadraginta, which means forty days and refers to the forty day detention placed on ships from plague-ridden ports during the late Middle Ages and early Renaissance. . . . The roots of this form of quarantine have been traced as far back as the Book of Leviticus, which prescribes the ostracism of lepers. Following that Biblical precept, lepers were isolated by official edict throughout medieval Europe.


When the plague struck Europe in the fourteenth century, European cities relied on their experience isolating lepers and denied entrance to persons coming from areas afflicted with the plague. Victims of the plague were isolated in their houses for the duration of the illness, as were all who had come into contact with them. Since the plague is usually spread by fleas and rats, the effectiveness of such measures is questionable. However, lacking a scientific understanding of the disease and its transmission, quarantine was one of the few actions that a community could take. Moreover, it set the precedent for a form of public health regulation that was potentially more effective when later applied to other diseases, such as smallpox, that were easily spread by casual contact between individuals.

In England, an early seventeenth century statute required the isolation of plague victims. According to Blackstone, the violation of this statute was a felony, and the matter was of the "highest importance." In colonial America, quarantine was enforced by both local and colonial governments. The earliest reported local quarantine order in America was in 1622 to combat smallpox in East Hampton, Long Island.  Historians have found records of maritime quarantines in Boston as far back as 1647. In 1678, individuals with smallpox in Salem, Massachusetts were isolated by local order.

By the time the federal Constitution was drafted in 1787, quarantine had become a well-established form of public health regulation. Although the Constitution does not mention quarantine, article 1, section 10, acknowledges that states may promulgate and enforce inspection laws. This provision has long been thought to give states the power to keep out articles of commerce that are thought to be infectious. In Gibbons v. Ogden [22 U.S. (9 Wheat.) 1 (1824)], Chief Justice Marshall noted in dicta that a state had the power to quarantine "to provide for the health of its citizens." Quarantine was thus considered a proper exercise of the states' police power.

In 1796, the federal government enacted the first federal quarantine law in response to a yellow fever epidemic. [Act of May 27, 1796, ch. 31, 1 Stat. 474 (repealed 1799)] That law gave the President the power to assist states in enforcing their own quarantine laws. In 1799, the Act was repealed and replaced with one establishing the first federal inspection system for maritime quarantines. [Act of Feb. 25, 1799, ch. 12, 1 Stat. 619] Thereafter, throughout the nineteenth century, the federal government undertook an increasingly prominent role in implementing maritime quarantines.

It was the states, however, usually acting through localities, that enacted and enforced the quarantine regulations that required the isolation of individuals afflicted with, or exposed to, contagious disease. Cases discussing such state and local quarantines thus set the early precedent as to the government's power to deprive individuals of their liberty in order to protect the public health. Modern commentators have relied upon these cases in discussions of the powers of the state to quarantine people with AIDS. Yet, for the most part, these cases do not reflect the dramatic changes that have occurred in public law and science in the last fifty years. As a result, they must be understood in the context of their times, and their principles should not be applied today without modifications made in light of recent changes in law and science . . . .
II. THE LAW OF QUARANTINE

By the mid-to-late nineteenth century, many states had statutes enabling officials to isolate and detain individuals infected with or exposed to contagious diseases. The Massachusetts public health statute of 1797 was typical. Section 1 stated its purpose: "[T]he better preventing the spread of infection . . . ." [Act of June 22, 1797, ch. 16, GEN. LAWS OF MASS. (1822)]  The statute gave the selectmen of a town power to:
take care and make effectual provision in the best way they can, for the preservation of the inhabitants, by removing such sick or infected person or persons, and placing him or them in a separate house or houses, and by providing nurses, attendance, and other assistance and necessaries for them. . . . 

Despite the broad authority given to state health officials under the nineteenth century quarantine statutes, prior to the second decade of this century there was little discussion about the constitutionality of the state's power to quarantine individuals. Courts and scholars debated the constitutionality of other state actions taken, but they rarely expressed doubts about the validity of quarantine regulations. At that time, the courts presumed that state actions taken within the police power, which was seen as the sovereign power of the state to protect the peace, health and morals of the public, were constitutional. Since quarantine was clearly designed to protect the public from disease, it was easily assumed to be a proper exercise of the police power.

The tacit acceptance of such broad state power over individuals may be understandable when it is remembered that at that time infectious disease was an ever-present threat. It is not surprising that quarantine was seen as emanating from the "higher ground of public welfare" when epidemics were common, and no one was immune from their terror.

The terror of epidemics and the historical roots of quarantine distinguished it as the example of a legitimate use of the police power. The fact that quarantine regulations were universally held to be both constitutional and beneficent, however, does not mean that the courts totally abrogated all review. To the contrary, courts always conducted a limited review. From the middle of the nineteenth century to approximately the time of World War I, the courts were presented with many quarantine cases. Most of these "classic" cases concerned quarantines imposed for acute infectious diseases such as smallpox, yellow fever, and typhus. In such cases, the courts usually upheld the validity of the quarantine statutes or regulations. Nevertheless, they often questioned the actions of particular government officials.  Public health officials received their quarantine authority under specific statutes and regulations, and in order for their actions to be valid they had to follow those enactments.

The validity of a detention, however, was rarely contested.  Instead, the issue of official authorization usually arose in an action for damages to property caused by a quarantine.  


. . . .
Courts sometimes upheld quarantine orders even when the individuals could not be proven contagious, stating that health officials need not wait until a carrier has made someone ill. And yet, some courts set limits, however weak, on the discretion of health officers. These limits appear in the case of Kirk v. Wyman. In Kirk, the health officers determined that Miss Kirk, a former missionary, had contagious leprosy and ordered her either to leave the city or be  quarantined in a pesthouse which had previously been used only to incarcerate blacks with smallpox. [83 S.C. 372, 65 S.E. 387 (1909)] The court noted that state quarantine statutes were not violative of constitutional rights because:
[n]either the right to liberty nor the right of property extends to the use of liberty or property to the injury of others. The maxim Sic utere tuo ut alienum non laedas applies to the person as well as to the property of the citizen. The individual has no more right of the freedom of spreading disease by carrying contagion on his person, than he has to produce disease by maintaining his property in a noisome condition.

Nevertheless, in a discussion of the constitutional principles governing state and municipal health regulation, the court stated that health officials cannot be given arbitrary power. According to the court, health officials must ensure that "the means used and the extent of the interference were reasonably necessary for the accomplishment of the purpose to be attained." Reviewing the facts under that standard, the court concluded that the board had acted improperly in ordering that Miss Kirk be sent to a pesthouse since she had been safely quarantined in her home and had not made any attempt to violate the quarantine. . . 
Although the court in Kirk granted broad deference to the health officials, it interceded, perhaps in part because of its sympathy for Miss Kirk, and ordered the officials to adopt a less restrictive alternative by isolating Miss Kirk in a cottage to be built for her outside the city. As the twentieth century progressed, courts became even more willing to scrutinize the decisions of health officers.  Ironically, this heightened form of judicial review came as health officials increasingly used their quarantine power against prostitutes and venereal disease.
*      *      *

Around the time of World War I, health officials began to use quarantine powers against prostitutes on the presumption that they had venereal disease.... Until then, quarantine had been used primarily against infectious diseases to which the entire community felt vulnerable...[and] was enforced by health officials.  But when the power to quarantine was turned against prostitutes, as part of the effort to control venereal disease, a great stigma attached to being quarantined. In addition, it became a complement to police work, a way of holding prostitutes longer than many criminal sentences would allow.


This new association between quarantine and the criminal law led to more petitions for habeas corpus and, ultimately, forced courts to recognize that quarantine was not always in the best interest of the individual.  The need for judicial review of the facts supporting quarantine, as well as the authority under which it was implemented, became clear.  The courts continued to affirm the broad power of health officials to quarantine, but began to demand that health officials base their actions on some reasonable suspicion that the individual was infected.


. . .


The application of quarantine to prostitutes illustrates how quarantine can be used to harass, isolate and exclude socially disfavored groups. 

...


The courts have seldom explicitly addressed the discriminatory potential of quarantine.  At the turn of the century, however, at least one federal court did so. In Wong Wai v. Williamson [103 F. 1 (C.C.N.D. Cal. 1900)], the court invalidated a quarantine ordinance under the equal protection clause of the fourteenth amendment. The plaintiff was a Chinese resident of San Francisco who challenged a city ordinance that required all Chinese residents of the city to be innoculated against bubonic plague prior to leaving the city.  The innoculation, which could cause death, was justified by the city on the grounds that there was plague in the city and Asians as a race were highly susceptible to the disease. The court, however, noted that the regulation discriminated against Asians and could not be justified since the evidence did not support the city's claims.  Moreover, the ordinance could not accomplish its stated purpose because the innoculation was only effective if given prior to exposure. The innoculation, in this case, was only administered to Chinese or Asian individuals leaving the city and, therefore, could not possibly stop the spread of disease. The court struck down the regulation, reminding the city that even the police power is subordinate to the Constitution.


...
History of Quarantine

 (taken from) A History of Quarantine, http://www/pbs.org/wgbh/nova/typhoid/quarantine.html (last visited January 2005).

*     *     *

583
The Council of Lyons restricts lepers from freely associating with 
healthy persons.

600s
China detains plague-stricken arrivals in Chinese ports.

1179
Third Lateran Council decrees separation from society.
1200
Europe has some 19,000 leprosaria, or houses for leper patients. 
1300s
A number of European and Asian countries begin enforcing 
quarantines of infected regions by encircling them with armed 
guards. 

1348
Venice establishes the world's first institutionalized system of 
quarantine, giving a council of three the power to detain ships, 
cargoes, and individuals in the Venetian lagoon for up to 40 days. 
The act comes in the midst of the Black Death, a plague epidemic 
that eventually takes the lives of 14 to 15 million people across 
Europe.

1403 
Venice establishes the world's first known maritime quarantine 
station on an island in the Venetian lagoon.

1629 
Sanitary legislation drawn up in Venice requires health officers to 
visit houses during plague epidemics and isolate those infected in 
pest-houses situated away from populated areas.

1663
With plague ravaging parts of continental Europe, the English 
monarchy issues royal decrees calling for the establishment of 
permanent quarantines. 

1700s
All major towns and cities along the eastern seaboard of the United 
States have now passed quarantine laws.
1701
A Massachusetts statute stipulates that all individuals suffering 
from plague, smallpox, and other contagious diseases must be 
isolated in separate houses. 

1712 
A plague epidemic around the Baltic Sea leads England to pass the 
Quarantine Act. During a mandatory 40-day quarantine for arriving 
ships, goods cannot be removed and serious breaches of the act can 
result in the death penalty.
1738
With smallpox and yellow fever threatening to strike New York, the 
City Council sets up a quarantine anchorage off Bedloe's Island 
(home of the Statue of Liberty today). 
1832
After about 30,000 people in Britain alone die in a cholera 
epidemic in 1831-1832, New York mandates in June 1832 that no ship 
can approach within 300 yards of any dock if its captain suspects 
or knows the ship has cholera aboard
1850-
1851
Following horrific epidemics of plague and cholera that spread 
through Europe from Egypt and Turkey towards the middle of the 19th 
century, the first international sanitary conference is held in 
Paris, with an eye to making quarantine an international 
cooperative effort. 
1863
New York State's new Quarantine Act calls for a quarantine office 
run by a health officer who has the power to detain any ship 
entering the port of New York for as long as he deems necessary. 
1879
Amid concern about yellow fever, the U.S. Congress establishes the 
National Board of Health, in part to assume responsibility for 
quarantine in cases where states' actions had proven ineffective. 

1890s
As the era of bacteriology arrives, with major diseases like 
typhoid and cholera determined to arise from germs, the length and 
nature of quarantine evolves, now often based on the life cycles of 
specific microbes.

1892
When an Asiatic cholera epidemic reaches the U.S. in the fall, 
President Benjamin Harrison has his surgeon general issue an order 
holding that "no vessel from any foreign port carrying immigrants 
shall be admitted to enter any port of the United States until such 
vessel shall have undergone quarantine detention of twenty days....

1893
The U.S. Congress passes the National Quarantine Act. The act 
creates a national system of quarantine while still permitting 
state-run quarantines....
1894
Epidemics of plague in China, Hong Kong, and Taiwan, as well as in 
India two years later, [sic; something missing?]
1900
[A] Chinese [lumberyard] proprietor dies of bubonic plague in the 
Chinese quarter of San Francisco. Authorities immediately rope off 
the 15-block neighborhood, quarantining roughly 25,000 Chinese.  
  
1902
The Pan American Sanitary Bureau is established. It is the first of 
a series of international health organizations formed in the 20th 
century.

1903
In an attempt to isolate tuberculosis patients, the New York City 
Department of Health opens a quarantine facility at Riverside 
Hospital on North Brother Island. [(]Mary Mallon, aka "Typhoid 
Mary," begins what becomes a total of 26 years of quarantine here 
in 1907.[)] 

1916
When an epidemic of polio strikes New York residents, authorities 
begin forcibly separating children from their parents and placing 
them in quarantine. 

1917-
1919
During World War I, American authorities incarcerate more than 
30,000 prostitutes in an effort to curb the spread of venereal 
disease. 

1944
The Public Health Service Act is codified, clearly establishing the 
quarantine authority of the federal government, which has 
controlled all U.S. quarantine stations since 1921.

1945
Baltimore adopts an ordinance giving health authorities the power 
to isolate at the city's hospitals those patients with syphilis or 
gonorrhea who refuse penicillin treatment
1949
To help stem the spread of tuberculosis, Seattle creates a locked 
ward for TB sufferers who deny treatment.
1967
The U.S. Department of Health, Education, and Welfare transfers 
responsibility for quarantine to what is now the Centers for 
Disease Control and Prevention (CDC).

1986
Treating the first cases of HIV/AIDS in the country as a public 
health emergency, Cuba begins compulsory, indefinite quarantine for 
citizens testing positive for HIV. 
1990s
To help control multi-drug-resistant tuberculosis, New York City 
detains more than 200 people who refuse voluntary treatment, 
confining most of them to the secure ward of a hospital for about 
six months. 
2003
An outbreak of severe acute respiratory syndrome, or SARS, in Asia 
and Canada occurs in the spring. Officials credit the use of both 
isolation and quarantine [? with forestalling an even more severe 
epidemic].  In April, President George W. Bush adds SARS to the
list of quarantinable diseases.
 Notes and Questions
1. St. Marks Baths is an example of public health regulating places rather than people. Although there were many calls at the beginning of the HIV/AIDS epidemic to respond with mandatory screening followed by quarantine, this strategy was only employed in Cuba.  Why wasn’t quarantine applied in the U.S. (and in other countries) for HIV/AIDS? Is this an example of so-called “AIDS exceptionalism” or a reflection of the disease process itself?

  There are, of course, many reasons for not using quarantine with HIV/AIDS, and you should be able to list them. Nonetheless, the Cuban strategy has its defenders, and HIV/AIDS has grown to be an uncontrolled pandemic. The U.S. did, however, use quarantine on Guantanamo in 1992 and 1993 to confine Haitian immigrants who were HIV positive.  This confinement facility was effectively shut down by Judge Sterling Johnson as being a violation of constitutional, statutory and regulatory rights. Haitian Centers Council v. Sale,  817 F. Supp. 336 (1993).  See George J. Annas, Detention of HIV-Positive Haitians at Guantanamo:  Human Rights and Medical Care, 329 New Engl. J. Med. 589 (1993); and Ron Bayer, Controlling AIDS in Cuba:  The Logic of Quarantine, 320 New Engl. J. Med. 1022 (1989).  A related early program was an attempt to screen all international travelers, as well as immigrants, for HIV. See Larry Gostin et al., Screening Immigrants and International Travelers for the Human Immunodeficiency Virus, 322 New Engl. J. Med. 1743 (1990).  Current strategies rely as much or more on treatment than prevention, although they work synergistically.  See, e.g., materials in chapter 8.

2. HIV/AIDS and TB have been called co-diseases, since when HIV attacks a person’s immune system it permits latent TB to become active, and fatal without treatment.  There is also current concern that new strains of drugs resistant TB, termed XDR for “extremely drug resistant” may be developing.  This new form of TB is resistant to both the first and second line of anti-TB drugs, including isoniazid, rifampin, ethambutol, streptomycin, kanamycin and ciprofloxacin.  At the Toronto AIDS conference in 2006 an early report from South Africa described a new MDR TB strain that had killed 52 of 53 patients in a rural hospital.  Lawrence K. Altman, Doctors Warn of Powerful and Resistant Tuberculosis Strain, New York Times, August 18, 2006, A4. Although it might seem like quarantine was a reasonable response, in fact the individuals with this form of TB are so sick they are unable to leave the hospital, and isolation is both reasonable and unlikely to be rejected by the patient.
3.  Compare the use of the word “quarantine” in Professor Parmet’s  article with the definitions presented at the beginning of this chapter.  It seems likely that Professor Parmet is using the word in a manner that, at times, is closer to our understanding of the term “compulsory isolation.”    

For a selective history of quarantine, see the Appendix at the end of this chapter.
4.  As the Parmet article relates, in Wong Wai (1900) a federal court rebuked the city of San Francisco for discriminatory treatment of Chinese people in its efforts to control bubonic plague.  Soon thereafter, the city authorized its board of health to adopt quarantines that the board might adjudge “necessary to prevent the spreading of contagious or infectious diseases.”  Finding that nine deaths from plague had occurred in a particular 12-block area of the city housing between 10-15,000 people, the board of health promptly ordered that area quarantined.  Jew Ho, a grocer living there, filed another suit in federal court, alleging, inter alia, that within the quarantine area the authorities failed to segregate infected persons and households from those unafflicted, thereby increasing risks to the latter; that the area itself was unreasonably large, thereby increasing rather than reducing the likelihood that any disease would spread (both within and beyond the quarantine limits); and that some areas within the quarantine area had actually been plague-free for some time.  Jew Ho v. Williamson, 103 F.10 (C.C.N.D. Cal. 1900).

The same federal judge who decided Wong Wai determined that the quarantine was in fact drawn and applied as Jew Ho alleged, and ruled that it was unconstitutional on two grounds.  First, it was “not a reasonable regulation to accomplish the purposes sought,” but rather was “unreasonable, unjust, and oppressive, and therefore contrary to the laws limiting...[state and local] police powers....”  To understand the court’s reasoning here, recall first (from Jacobson, decided several years later but on principles well-established by 1900) that legislation, or government action undertaken pursuant thereto, requires at least a “rational fit” between ends and means. (Review question: What part of the Constitution does this requirement come from?)

Recall, too, that this level of judicial review is not very demanding; courts applying it usually defer to, and do not aggressively re-scrutinize, the judgments already made about such matters by legislatures and boards of health.  Finally, be aware that the court found no fault with either the authorities’ “declared purpose” of controlling the spread of bubonic plague (the “ends”) or with the proper use of quarantine under state police powers (one of the generally-permissible “means”).  Yet -- even under this familiar, apparently-minimal “rationality” scrutiny -- the court found this quarantine’s enforcement utterly indefensible.  Can you determine why?  Do you agree? 

The second basis for the court’s decision to strike down enforcement of the quarantine was that it violated equal protection because it discriminated against the Chinese.  Jew Ho had alleged, and the court found, that despite its benign and neutral wording, the quarantine was enforced only against Chinese persons and not those of other races.  Indeed it appears that San Francisco did not contest this claim, and defended its discriminatory application of the quarantine on the ground “that the Chinese may communicate the disease from one to the other.” (This may roughly translate to: “Plague is not a problem as long as it remains in Chinatown”). In an understatement of vast proportion, the court said simply that this “is not [a] sufficient” basis for sustaining the law:  the “purpose to enforce [the law] ‘with an evil eye and an unequal hand’” was a classic, straightforward violation of equal protection.  

Do you think the court’s decision on the first ground was at all influenced by its findings and conclusions as to the second?
D. CASE STUDY: SARS 

Fact Sheet: Basic Information About SARS (CDC, January 2004)

(http://www.cdc.gov/ncidod/sars/pdf/factsheet (last visited August 2006)

*     *     *


Severe acute respiratory syndrome (SARS) is a viral respiratory illness caused by a coronavirus, called SARS-associated coronavirus (SARS-CoV). SARS was first reported in Asia in February 2003. Over the next few months, the illness spread to more than two dozen countries in North America, South America, Europe, and Asia before the SARS global outbreak of 2003 was contained.


According to the World Health Organization (WHO), a total of 8,098 people worldwide became sick with SARS during the 2003 outbreak. Of these, 774 died. In the United States, only eight people had laboratory evidence of SARS-CoV infection. All of these people had traveled to other parts of the world with SARS. SARS did not spread more widely in the community in the United States.


In general, SARS begins with a high fever (temperature greater than 100.4°F.) Other symptoms may include headache, an overall feeling of discomfort and body aches. Some people also have mild respiratory symptoms at the outset. About 10 percent to 20 percent of patients have diarrhea. After 2 to 7 days, SARS patients may develop a dry cough. Most patients develop pneumonia.


The main way that SARS seems to spread is by close person-to-person contact. The virus that causes SARS is thought to be transmitted most readily by respiratory droplets (droplet spread) produced when an infected person coughs or sneezes. Droplet spread can happen when droplets from the cough or sneeze of an infected person are propelled a short distance (generally up to 3 feet) through the air and deposited on the mucous membranes of the mouth, nose or eyes of persons who are nearby. The virus also can spread when a person touches a surface or object contaminated with infectious droplets and then touches his or her mouth, nose or eye(s). In addition, it is possible that the SARS virus might spread more broadly through the air (airborne spread) or by other ways that are not now known.


In the context of SARS, close contact means having cared for or lived with someone with SARS or having direct contact with respiratory secretions or body fluids of a patient with SARS. Examples of close contact include kissing or hugging, sharing eating or drinking utensils, talking to someone within three feet, and touching someone directly. Close contact does not include activities like walking by a person or briefly sitting across a waiting room or office.


CDC worked closely with WHO and other partners in a global effort to address the SARS outbreak of 2003. For its part, CDC took the following actions:

-- Activated its Emergency Operations Center to provide round-the-clock coordination and response.

-- Committed more than 800 medical experts and support staff to work on the SARS response. 

-- Deployed medical officers, epidemiologists, and other specialists to assist with on-site investigations around the world.

-- Provided assistance to state and local health departments in investigating possible cases of SARS in the United States.

-- Conducted extensive laboratory testing of clinical specimens from SARS patients to identify the cause of the disease.

-- Initiated a system for distributing health alert notices to travelers who may have been exposed to cases of SARS.

 (excerpts from) Mark A Rothstein, et al., Isolation: Lessons Learned From SARS (2003)





*     *     *

Canada was among the countries hardest hit by SARS. Only the People's Republic of China, Hong Kong, and Taiwan had more probable SARS cases. Toronto was the Canadian city most affected the outbreak. The first (index) SARS case in Toronto was a 78-year-old woman, Mrs. K, who returned home to Toronto on February 23, 2003 from a trip to Hong Kong to visit relatives. Mrs. K, who was never hospitalized, died on March 5 after the onset of an illness later determined to be SARS. Her son, Mr. T, became ill on February 27, was admitted to Scarborough Hospital (Grace Division) on March 7, and died on March 13. Transmission of SARS traceable to Mrs. K is thought to have included 224 other persons in Toronto alone. In all of Canada, there were 438 SARS cases, including 251 probable (1 active) and 187 suspect (0 active) cases. All of the probable cases were reported in two provinces, Ontario, which includes Toronto, and British Columbia. Suspect cases were reported in four other provinces (Alberta, New Brunswick, Prince Edward Island, and Saskatchewan).

. . . .
. . . Opinions differ about the capability of the Canadian government to respond to SARS or other SARS-like outbreaks. As one commentator stated, "I have a concern about whether or not in the long run our public health-care system will be able to meet the demands placed by new illnesses like SARS. . . . [N]o one is directly accountable or responsible for public health." Concerns like this may be related, in part, to the decentralized nature of Canadian public health governance, with authority formally delegated to a multitude of federal, provincial, and local entities.
[The authors then describe the political and legal structure of Canada. See pp. 44-53 of the original document.]

On June 12, 2003, SARS was added to the Quarantine Act's schedule of infectious and contagious diseases, together with an established incubation period, thereby bringing SARS cases within the ambit of federal public health authority. [T]he Act provides the Minister of Health with a multitude of powers related to the control of infectious disease. One important means of exercising public health authority in the wake of the SARS outbreak was to develop, coordinate, and provide specific guidance for both public and private entities, including public health workers and health professionals, in identifying and managing SARS cases and related health matters within their jurisdictions. At the federal level, the Department of Health has developed a large number of guidance documents intended to assist both public and private entities to respond to specific SARS-related health matters. These include the following: definition of persons under SARS investigation; definition of a SARS case; interim guidelines for public health authorities in the management of probable and suspect SARS cases; definitions of geo-linked persons for hospital surveillance for SARS; public health protocol for persons meeting the "geo-linked person" definition; recommended laboratory testing for probable SARS cases and SARS contact cases; advisory for laboratory biosafety; guidelines for health care providers in the identification, diagnosis, and treatment of adults with SARS; guidelines for the use of respirators (masks) among health care workers; and recommendations and guidelines for public health officials for managing probable or suspect SARS cases among air travelers.


. . .

In contrast to other provincial and local governments -- with the exception of British Columbia and to a lesser extent Alberta -- only Ontario and the municipality of Toronto have had to invoke their public health authority in a significant and large-scale manner to respond to the SARS outbreak within their jurisdictions. . . .

On March 25, 2003, in the face of a rising number of SARS cases in the Toronto area, the Ontario government took the critical step of designating SARS as a reportable, communicable, and virulent disease under the province's Health Protection and Promotion Act, which authorized public health authorities to issue orders to detain and isolate persons for purposes of preventing SARS transmission. Eventually, about 30,000 persons in Toronto were quarantined. That number is similar to the number of persons who were quarantined due to the SARS outbreak in Beijing, China, but for the latter the number of probable SARS cases (2,500) was ten times larger than Toronto's (about 250).

The fast use of isolation in Toronto occurred early in the SARS outbreak, when the physician treating the index case's son, Mr. T, had Mr. T placed in hospital isolation for suspected tuberculosis (at no time before Mr. T's death was his SARS established) and requested that other family members isolate themselves at home as they, too, might be at risk for tuberculosis infection. Unfortunately, these control measures occurred too late to contain the spread of SARS in Toronto. Mr. T, who had entered Scarborough Hospital through the emergency department, was left in the emergency department for 18-20 hours despite a physician's hospital admission order, and only later admitted to the hospital's Intensive Care Unit (ICU). When he was finally examined by a physician, a tuberculosis isolation order was issued and Toronto Public Health was notified as a routine matter of a possible tuberculosis case. During Mr. T's long wait in the Scarborough Hospital emergency department for admission to the ICU and his short time in the ICU before tuberculosis was suspected, other patients and staff were exposed to SARS. At the time there was no indication that these individuals were at risk of contracting or spreading any communicable disease, let alone SARS.
When tuberculosis was ruled out and public health officials and physicians began to understand the implications of Mr. T's case, steps were taken to remove other members of Mrs. K's family, some of whom were reporting illness, to negative pressure isolation rooms in other area hospitals. These steps undoubtedly limited the spread of SARS. Combining the information from the WHO's international health alert for atypical pneumonia with reports of the Scarborough Hospital cases, both Toronto Public Health and provincial public health authorities activated their emergency response plans. A "Code Orange" (which required all area hospitals to go into emergency mode) was issued, under which area hospitals were required to suspend non-essential services, limit visitors, issue protective equipment for staff, and establish special isolation units for "potential SARS patients.” Asymptomatic contacts of SARS patients were not isolated within health facilities, but were asked to adhere to a 10-day home quarantine. 

The risk of acquiring SARS was greatest for persons (staff, patients, and visitors) within rather than outside of health care facilities, including doctors' offices; health care workers accounted for over 40% of all SARS patients in Toronto. Tragically, the early SARS patients who were seen in health care facilities were simply not identified in time to implement more rigorous infection control procedures. Moreover, it is not clear that health care workers were always provided with uniform or consistent advice or guidelines regarding the quarantine or isolation of persons with or suspected of having SARS, that adequate protective equipment was provided to health care workers within these hospital or clinic settings, or that health care administrators or workers were diligent about adhering to infection control precautions or procedures. Concerns about a lack of uniform guidance for quarantine were expressed by an ad hoc Scientific Advisory Committee of volunteer experts, which found that "different public health units seemed to have different thresholds for the use of quarantine.”
Directives issued by Ontario health authorities instructed hospitals to isolate all patients with fever and respiratory symptoms in the hospital or in the hospital emergency department until SARS had been ruled out. Most hospitals took special precautions for inpatients with respiratory symptoms suggestive of infectious diseases. In Phase I of the Toronto SARS outbreak (March 13-25, 2003), over 20 Toronto area hospitals admitted and cared for SARS patients. No single facility was designated as a "SARS hospital," because both provincial and Toronto area officials feared that such a step would overwhelm the facility so designated. For this reason, capacity for SARS clinical management, including isolation of SARS patients and adequate infection control measures, was built into multiple facilities throughout the Greater Toronto area. Two hospitals (Sunnybrook and Woman's) in the Greater Toronto area appeared to carry the largest volume of SARS patients during Phase I. Unfortunately, many of these two hospitals' physicians with relevant expertise or experience in SARS clinical management were themselves ill or in quarantine. Despite the hospitals' requests for staff support, other Toronto area hospitals were either unable or unwilling to provide assistance. Needed support was obtained only after provincial authorities retained a private placement agency to help with recruitment of health care workers.

In Phase II of the Toronto SARS outbreak (May 23-June 30, 2003), four hospitals (later termed the SARS Alliance) were designated as SARS facilities. The "Code Orange" described above for Toronto area hospitals was later extended to all Ontario hospitals, meaning they, too, were required to suspend non-essential services, limit visitors, create isolation units for SARS patients, and issue protective equipment (gowns, masks, and goggles) for exposed staff. Some concern was expressed over whether the Code Orange was justified or overly broad.
No persons in transit into or out of Canada were actually quarantined or isolated, although clearly the federal government has the authority to take such measures in appropriate cases. In 2002, Health Canada transferred its airport quarantine responsibilities to the Canada Customs and Revenue Agency, but at the time of the SARS outbreak, neither Health Canada nor the Customs and Revenue Agency appeared prepared to discharge their quarantine responsibilities under the federal Quarantine Act Regulations, which soon after the SARS outbreak in Canada had been amended to include SARS. For ships, particularly cruise ships, Health Canada's protocol for handling SARS cases was not released until mid-June, after the SARS outbreak had begun to fade.

SARS screening for airline passengers took place at Canadian airports, but this screening relied primarily upon information cards that were distributed to and completed by both incoming and outbound passengers. In-person screening questions and secondary assessments were conducted only as needed. Thermal scanners were used in a pilot project at the Toronto and Vancouver (British Columbia) airports. As of August 27, 2003, 6.5 million screening transactions had taken place at Canadian airports, with about 9,100 passengers referred for further SARS assessment by screening nurses or quarantine officers. None of the passengers who underwent further assessment was found to meet

the criteria for a probable or suspect SARS case. The pilot thermal scanner screened 2.4 million passengers, with 832 referred for further assessments, and none met the criteria for a probable or suspect SARS case.

In Toronto, home and workplace quarantines were often imposed for what were definitive "contact" cases, meaning cases in which persons were known to have been in close physical proximity to a probable SARS case with inadequate or no protection from possible exposure. Contact cases included family and household members of SARS patients, hospital visitors and other non-SARS patients within hospitals who may have been exposed to SARS patients, health care staff who provided treatment to SARS patients without adequate protective equipment, and persons at workplaces who may have been exposed to co-workers with SARS. Provided they were timely identified and contacted, these persons were urged to remain at home for a 10-day period, with monitoring, usually by telephone, by a local public health worker.

It should be noted that once the provincial emergency was declared by the Ontario Prime Minister's office, provincial authorities assumed the lead for delivery of all main SARS messages to the public. However, this public information function was often delegated by provincial authorities to the Toronto municipal government. One concern among some commentators was that there were too many "talking heads," including government officials, whose opinions on the SARS outbreak appeared to diverge. According to these critics, there often appeared to be no coherent official or governmental communications strategy aimed at "dispelling the sense of deepening crisis" posed by the SARS outbreak. Interestingly, one of the most apt characterizations of the capacity of the federal and provincial governments to work collectively in their response to the SARS outbreak was provided by the Canadian federal government: “Only weak mechanisms exist in public health for collaborative decision making or systematic data sharing across governments. Furthermore, governments have not adequately sorted out their roles and responsibilities during a national health crisis. The SARS outbreak has highlighted many areas where inter jurisdictional collaboration is suboptimal; so far from being seamless, the public health system showed a number of serious gaps.”

Given the acknowledged deficiencies in cross jurisdictional coordination in the response to the SARS outbreak, it is quite likely that the coordination with the international community and the U.S. with respect to the SARS outbreak could likewise be considered suboptimal. As the report further noted, it "is unlikely that most other provinces [aside from Ontario] are in a better position, and the federal capacity to support one or more provinces facing simultaneous health crises is limited.
The federal, provincial, and local governments used a variety of means to convey up-to-date information regarding the SARS outbreak to the public, as well as to health professionals. Features of the public health education and communication measures taken by the government generally and by public health authorities specifically included regular updates to their own websites. Additionally, Toronto Public Health established a SARS Hotline. Hotline staff, primarily public health nurses, provided callers with health information and counseling and case and contact identification, and the recognition and follow-up of emerging issues in SARS-affected institutions and communities. At the height of the outbreak the Hotline had 46 staff on the day shift and 34 staff on the evening shift, including individuals with special language skills. The Hotline received over 300,000 calls between March 15 and June 24, 2003, with a peak of 47,567 calls in a single day.
  . . .

Both federal (the Quarantine Act) and provincial laws (e.g., Ontario's Health Protection and Promotion Act, British Columbia's Health Act) regarding quarantine and/or isolation authorize -- and may even require -- law enforcement agencies to assist public health authorities to effect the quarantine and/or isolation of persons subject to quarantine orders. During the SARS outbreak in Toronto, law enforcement personnel were used to enforce the quarantine of patients with SARS at area hospitals, serve orders as needed, and conduct "spot checks" on persons who were quarantined. On at least one occasion, law enforcement personnel were also used to investigate and try to apprehend and charge a person who broke quarantine and subsequently infected a co-worker, but the person died from the illness. Almost all persons who were asked to submit to quarantine did so voluntarily. In only 27 cases was a written order mandating quarantine issued under Ontario's Health Protection and Promotion Act.

Certain actions taken by the federal and provincial governments may have had the effect of increasing public acceptance of SARS-control measures. For example, the federal government has amended its employment insurance regulations under the Employment Insurance Act to remove the waiting period for sickness benefits for certain persons placed under SARS quarantine, as well as to remove the requirement that certain persons under SARS quarantine obtain a medical certificate as a condition of receiving sickness benefits. The federal government also provided special employment insurance coverage for health care workers who were unable to work because of SARS and who were not otherwise eligible for benefits under the government's Employment Insurance Act, as well as tax and mortgage payment relief to persons who were facing difficulties making tax or mortgage payments because of SARS. The Ontario government enacted the SARS Assistance and Recovery Strategy Act, which provides certain qualified persons with unpaid leave in the event the person is unable to work due to a SARS-related event, such as being under individual medical investigation or having to provide care for or assistance to a person due to a SARS-related matter.

The use of quarantine and isolation measures in Toronto cannot be characterized as a uniform, coordinated (and perhaps optimal) response to the SARS outbreak, which is not surprising given the highly decentralized way in which public health functions in Canada are organized. The recently released federal Canadian government report mentioned earlier, Learning from SARS: Renewal of Public Health Canada, appears to confirm this, stating, "[t]he SARS experience illustrated that Canada is not adequately prepared to deal with a true pandemic.” The report suggests comprehensive, large​ scale reorganization of public health systems within Canada, including the prospect of establishing a national, federal public health agency with the requisite authority to respond to disease outbreaks and emergencies similar to SARS, and with appropriate linkages to other government departments and agencies engaged in public health activities. However, concerning public health activities at the local level, it is argued by officials of Toronto Public Health that at least with respect to Toronto, the "isolation of people who were symptomatic with SARS (i.e., "cases") served to protect the public from infection by separating those who were ill from those who were well." The same might be said of the quarantine of persons who were not symptomatic with SARS but who may have been at increased risk of acquiring or transmitting SARS.

*     *     *

[In other countries affected by] the SARS outbreak, different types of quarantine and isolation measures were used by public health authorities to control SARS transmission. Isolation was used for persons who posed the greatest risk of transmission, persons who met the criteria used by public health officials for probable SARS cases. Almost all probable SARS cases were isolated in health facilities, generally inpatient acute care hospitals, in which these individuals were actually diagnosed. Often, persons in quarantine, such as persons who met the criteria used by public health officials as suspect SARS cases (e.g., persons who may have been in recent contact with a probable SARS case and are experiencing fever and a cough or breathing difficulty), were subsequently placed in isolation when their symptoms met the criteria for probable SARS cases. Unfortunately, many SARS cases were only diagnosed upon investigation of death or autopsy.

In contrast to isolation, quarantine methods varied greatly, often simply because a particular quarantine method appeared to be the most intuitive and timely response in light of how little was known about the actual risk of transmission. For example, the quarantine of definitive "contact" cases or persons who were known to have been in close physical proximity and who had inadequate or no protection from possible exposure to a probable SARS case or setting, such as household or family members, was perhaps the most intuitive, and in retrospect, rational measure, given what became known about the likely route of transmission (i.e., droplets). This was often referred to as home quarantine or "home isolation," in which the contact cases were urged to remain at home for a 10-day period, with follow-up, usually by telephone, by a local public health worker. 

The quarantine of contact cases was also used for health care workers (e.g., emergency medical services or ambulance personnel), under circumstances in which health care workers may have had "either an exposure to a SARS patient or a setting where SARS has been transmitted" while lacking adequate protection from such exposure. These quarantines were called "work quarantines." Health care workers could continue to work in the health facility where they were exposed as long as they remained well. Persons who were subject to work quarantine were required to follow home quarantine rules during the time they were not at work. Persons who were not health care workers but who may have been exposed within a health care facility were also subject to quarantine. . . . Similar quarantines were imposed on other worksites where persons who, although not in the position of providing health care services, were nonetheless known to have been in proximity to and had inadequate or no protection from possible exposure to a probable SARS case. Persons were required to remain in quarantine for the 10-day period, and in some cases, their workplaces were closed for business.

In situations where persons' proximity or possible exposure to probable or suspect SARS cases was less certain, less coercive measures were used. These quarantine methods included "snow days," the closure of schools, child care facilities, or other buildings or locations at which large numbers of people usually gathered (e.g., markets, public services, homeless shelters), and the cancellation or postponement of public events. At the other extreme, highly restrictive measures were used in China, including the cordoning off of certain neighborhoods and villages and restrictions on travel, including the closure of public transit. 

While legal authority may have existed or was thought to exist for these quarantine methods, the use of so many different quarantine measures, often without apparent regard to the particularized risk for which control was sought, may have served to undermine public credibility. It is clear that a more considered, careful, and evidence-​based approach to quarantine and isolation is needed. Regardless of the wisdom of quarantine and isolation in particular circumstances, these measures are only part of the public health response to an epidemic. Typically the ordering of quarantine for SARS triggered a whole system of public health measures. Contact tracing was an essential part of the strategy, and this required a staff of trained epidemiologists, public health nurses, and other professionals. Quarantine orders had to be served, and public health officers and law enforcement personnel were used in the countries we studied. Some individuals did not want to stay at home during quarantine because they were afraid of infecting family members. In Singapore, individuals under quarantine had a choice of staying at home or at a designated center (a resort taken over by the government). Taiwan used a public housing center that had not yet opened, military facilities, and a home for the elderly as quarantine facilities. In Hong Kong, "holiday camps" were used for homeless people and those who did not want home confinement. On the other hand, some people did not want to leave their homes because there would be nobody to care for their pets. Every country developed a system for providing meals and other social services. The vast majority of people under quarantine in all of the countries obeyed requests to stay at home without requiring a court order. Some individuals, however, attempted to escape their confinement, and a variety of means were needed to ensure compliance. For example, in Singapore, three telephone calls were made per day to the home of each individual in quarantine to confirm that the individual was there. People who were known to work at night were called at night. Electronic cameras were used to verify that people were at home, and people in quarantine were required to take their temperature on camera. Anyone initially violating quarantine had an electronic tag put on his or her leg (there were 26 cases). In all of the countries, police officers were charged with locating and confining individuals who violated quarantine.

Isolation is relatively straightforward scientifically, politically, and socially. It seems to make sense to confine individuals who are ill with a communicable disease and to limit their contacts. Neither the affected individuals nor potential contacts of the person are likely to object to such measures. Similarly, it will not be complicated to decide whom to isolate, where to do so, or for how long. Quarantine, however, is very complicated, and it raises a series of difficult questions of public health, public health law, and public policy.

At the outset, it should be clear that the purpose of quarantine is not to stop immediately all transmission of infection. Not only is this likely to be nearly impossible, but the severity of the measures needed would be extremely unpopular and therefore the necessary level of compliance would be difficult to achieve. The purpose of quarantine is to reduce the incidence of new cases . . . .

The contours of quarantine will vary depending on a variety of factors, including the mode of transmission (e.g., close contact, airborne), the likelihood of transmission per contact event, the length of communicability, and the recovery rate. In the case of SARS, as a new infection, quarantine policy needed to be designed and implemented in the absence of definitive scientific information about the infection rate or the course of the illness.

Although scientific considerations will inform the policy decisions surrounding quarantine, they should not necessarily dictate the results. For example, as the definition of "close contact" is broadened, more people will be quarantined. As the criteria for quarantine are broadened, the absolute number of infected (pre-symptomatic) people in quarantine will increase, but the percentage of infected people in quarantine will decline. This is analogous to a screening test with a high degree of sensitivity and a low degree of specificity generating numerous false positives. Putting large numbers of people in quarantine may be politically unpopular. It also strains the resources of health care, public health, social service, and law enforcement agencies and may seriously damage the local and national economy. The length of the quarantine period, both on an individual and jurisdictional basis, also is more than a narrow issue of infection control. As the time for quarantine is increased, the rate of compliance will decline. Furthermore, a long period of quarantine may lead to substantial morbidity and mortality from the inability to provide health care services for other conditions. 

There seems to be general public support for quarantine if it is applied fairly and reasonably. A complicating factor, however, is that it is often impossible to tell when the need for quarantine will end. Thus, in Toronto, the second wave of quarantine was the most difficult for a variety of psychological and social reasons. 

A lack of alternatives made the use of quarantine and isolation an important element of controlling SARS in Canada, China, Hong Kong, Singapore, Taiwan, and Vietnam. These jurisdictions had a high rate of compliance with quarantine and isolation. It is not clear whether the United States would have the same compliance rate in a comparable epidemic. Many of the Asian countries are well known for their communitarian culture, and Canada is also known for its commitment to social solidarity as evidenced by its health care system. By contrast, the United States is a heterogeneous society with a strong tradition of individualism and skepticism about government.





*     *     *
George J. Annas,

The Statue of Security: Post-9/11 Epidemics
38 Journal of Health Law 319, 331-342 (2005)




    *    *    *


 The SARS epidemic was our first, and so far only, post-9/11 contagious disease epidemic, but it also returned us to late 19th century Ellis Island days in that its cause and mode of transmission were initially unknown, there is no diagnostic test for it, there is no vaccine, and there is no effective treatment. But SARS also appeared in a society equipped with instant global communication that made management of people through information much more important than management of people through police actions. With the internet information now spreads like a virus, but much faster. 

 It is probably still too early to reach firm conclusions about which containment methods were or were not the most effective in containing the disease. Nonetheless, since the epidemic has ended in all 30 countries in which suspected SARS cases were reported, and only a few countries used quarantine (detained individuals who showed no symptoms), it seems reasonable to conclude that quarantining “contacts” or even “close contacts” was unnecessarily harmful to those affected.  It is not only liberty that is at stake in deciding about quarantine, but the effectiveness of public health itself in the 21st century. This is because to be effective in preventing disease spread from either a new epidemic or a bioterrorist attack, public health officials must also prevent the spread of fear and panic. Maintenance of public trust is essential to achieve this. 

When any new contagious disease appears, public health officials must answer three related questions: should contacts be quarantined?, what test should be used to determine who qualifies as a “contact,” and should quarantine be voluntary or mandatory? China has been rightly criticized for failing to promptly alert the international community to the existence of a possibly new and contagious virus. Had information about the initial outbreak been properly shared, SARS might never have spread beyond China. Nonetheless when, with the active intervention of the World Health Organization, the epidemic was publicly recognized, China reacted vigorously, even harshly, especially in Beijing and Hong Kong. Mass quarantines were initiated involving two universities, four hospitals, seven construction sites, and other facilities, like apartment complexes. Sixty percent of the approximately 30,000 people quarantined in mainland China were detained at centralized facilites, the remainder were permitted to stay at home. Those quarantined were “close contacts,” defined as someone who has shared meals, utensils, place of residence, a hospital room, or a transportation vehicle with a probable SARS patient, or visited a SARS patient or been in contact with the secretions of a SARS patient anytime after 14 days before the SARS patient developed symptoms.  

Based on the evidence available, it seems reasonable to conclude that these mass quarantines in China had little or no effect on the epidemic. Moreover, the imposition of quarantine led to panic that could have spread the disease if identification of contacts was necessary to contain SARS. When a rumor spread that Bejing itself might be placed under martial law, China News Service reported that 245,000 migrant workers from impoverished Henan province fled the city to return home. Even in Hong Kong’s Amory Gardens, the site of the initial cluster of SARS cases in Hong Kong, when officials came to relocate residents to a quarantine facility they found no one at home in more than half of the complex’s 264 apartments. People were able to evade the police even though the police were working closely with public health officials.     

Canada had the only major outbreak of SARS outside of Asia, and it was limited to the Toronto area. Canada had about 440 probable or suspect SARS cases, resulting in 40 deaths, but many more lives were directly affected. Approximately 30,000 people were quarantined, although unlike China, almost all Canadians who were quarantined were confined to their own homes—and staying home, or “sheltering in place” seems to have become the new standard for isolating and protecting individuals in public health emergencies, at least in democracies.  

Canadian officials were generally level-headed in their advice to the public, but seem to have overreacted on two occasions. In mid-April, 2003, before Easter, Ontario health officials published full-page newspaper ads asking anyone who had even one symptom of SARS (severe headache, severe fatigue, muscle aches and pains, fever of 38 Celcius or high, dry cough and shortness of breath) to stay home for a few days. Ontario’s health minister said, “This is a time when the needs of a community outweigh those of a single person.” Again, in June, during the second wave of infections in Ontario, the health minister, responding to reports that some people were not completing their 10 day home quarantines, said “I don’t know how people will like this, but we can chain them to a bed if that’s what it takes.” While the request may have arguably been reasonable, the threat was not. At a June 2003 WHO meeting on SARS, Health Canada’s senior director general, Paul Gully, noted that intra-hospital transmission was the “most important amplifier of SARS infections” and wondered aloud about the utility of the widespread home quarantines during the Canadian epidemic. His reasoning was that very few of those quarantined wound up exhibiting symptoms of SARS.

There were few cases of SARS in the U.S. and no deaths. The Centers for Disease Control and Prevention (CDC) worked with the World Health Organization and other countries to identify the SARS virus, and by issued guidelines and recommendations in press conferences and on its website. Perhaps the most important recommendations involved travel. In this category the CDC issued both travel alerts (which consists of a notification of an outbreak of a specific disease in a geographic area and suggests ways to reduce the risk of infection and what to do if you become ill), and travel advisories (which include the same information, but further recommend against nonessential travel because the risk of disease transmission is considered too high). No attempt was ever made to prohibit Americans from traveling anywhere, although the federal government probably has the authority to do this for international travel (e.g., through passport limitations) should the risk of disease become extreme. Nor do there seem to have been any attempts in the U.S. by public health officials to quarantine asymptomatic contacts of SARS patients.   
The CDC also issued reasonable guidance to businesses with employees returning from areas affected with SARS, recommending that while in areas with SARS those “with fever or respiratory symptoms should not travel and should seek medical attention” and upon return asymptomatic travelers “should be vigilant for fever and respiratory symptoms over the 10 days after departure.” Most important, the CDC noted that “those persons need not limit their activities and should not be excluded from work, meetings, or other public areas, unless fever or respiratory symptoms develop.” In bold letters on its guidelines it underlined the point: “At this time, CDC is not recommending quarantine of persons returning from areas with SARS.” The president did, nonetheless, add SARS to the outdated federal list of “quarantinable communicable diseases” on April 4, 2003, and customs and immigration officials were given the authority to detain those entering the U.S. who were suspected of having SARS. This authority was not exercised.
Of course, the public can overreact on its own, and in some cases clearly did—as restaurants in Chinatowns in New York and Boston were virtually empty for a time. The worst offenders were not the uninformed public, however, but academic institutions, some of which forbade their faculty and students to travel to areas that had SARS cases, or required them to spend ten days after they returned in self-imposed quarantine and obtain a physician’s certificate that they did not have SARS before returning to campus. Academic institutions with similar policies included both Harvard and Boston University, even though the Boston Public Health Commission had reasonably advised on April 9, 2003:
At this point there is no evidence to suggest that a person without symptoms may infect others with SARS. In the absence of fever or respiratory symptoms, anyone who has traveled to high-risk areas or has been exposed to SARS patients may continue normal activities—isolation or quarantine is not recommended.  Persons should not be excluded from school or work. 

Anita Barry, director of communicable disease control at the Boston Public Health Commission had warned only four days earlier:  “The biggest challenge for now with SARS is fear and rumor and panic.”

As a general matter, local public health officials acted very responsibly, even under extreme pressure. Although there were no quarantines in the U.S., there were cases in which isolation of symptomatic individuals was advised or mandated by local public health departments. In New York, 27 people were advised by the city health department to stay home for a period of ten days after their SARS fever had returned to normal. In addition, two individuals in New York City and one in Dallas were ordered to be isolated in hospitals because it was suspected they had SARS. The first of these was a young student on a tour around the world. He sought medical care in a New York City hospital and was diagnosed as a suspect case. He would have been quarantined at home, but had none, so he was ordered by the Department to remain in the hospital for ten days after his fever abated, and an unarmed security guard was posted at his door to enforce the order. He was offered an attorney to advise him about fighting the order, but refused. Ten days after the resolution of his fever he left town and has not been heard of since. The second case involved a person who was voluntarily in the hospital, but who became restless and wanted to leave before the ten days was up. He was ordered to stay, and put under guard as well.  
 The third case, from Dallas, also sought care in a hospital and was diagnosed as a suspect case. He gave a false address. The Dallas County Department of Health and Human Services sought and obtained a court order requiring him to remain in the hospital for ten days. At the hearing all in attendance (including the judge) “were provided with protective gear to wear to avoid any possible exposure to the disease while in the presence of the patient.” This alone made it virtually certain that the judge would find the patient a potential danger to the public and order continued isolation, which he did.  


In the midst of the SARS epidemic, New York City did, however, change its health code to permit the city’s health commissioner to order the quarantine of individuals who “may” endanger the public health because of smallpox, pneumonic plague or other severe communicable disease. In addition, a contact may also be quarantined:  someone who “has been or may have been” in “close, prolonged, or repeated association with a case or carrier.” This change in the code from permitting the quarantine of people who actually pose a danger to the public health and who have actually been in close contact with infected individuals, to those who “may” pose a danger and those who “may” have been in close contact with them is breathtaking in its invitation to arbitrariness. Given this, it is disturbing that not one person showed up to testify at the April 28, 2003 public hearing on this change. In the case of SARS, for example, which the revised rules specifically reference in a section on “post-publication changes,” the new regulation would have permitted the department to quarantine New York’s entire Chinatown area since all residents there “may” have been in contact with someone who “may” have SARS.  No one (thankfully) seems to have even suggested such a rerun of the totally arbitrary San Francisco Chinatown quarantine, allegedly for plague. Nonetheless, it is worth noting that even 19th century US courts, while granting extremely broad powers to public health agencies, condemned the arbitrary use of quarantine, even for smallpox, requiring public health officials to show “facts which warranted isolation.” 
SARS may return, but the CDC is to be commended for providing the U.S. with a credible and open official (the CDC director, Julie Gerberding, herself) who informed Americans about what they could voluntarily do to avoid contracting or spreading the disease. Nationally, encouragement of sensible voluntary responses became policy, and no state invoked any emergency powers, including quarantine, in response to SARS. As a general rule, sick people seek treatment and accept isolation to obtain it—people do not want to infect others, especially their family members, and will voluntarily follow reasonable public health advice to avoid spreading disease.  SARS, like the threat of a bird flu pandemic, emphasizes that effective public health today must rely on actions taken at the national and international level, and that public health should be seen primarily as a global issue. Virtually every country in the world had to take some action to limit the exposure of its people to the disease.    

SARS was a major public health challenge; but it is no less a medical challenge. At the beginning of the 21st century, sick people seek medical care.  Individuals believed to be infected with the disease were (and continue to be) cared for one-by-one by physicians and nurses in hospitals. In fact, one of the salient aspects of the SARS epidemic is that many (in some countries, most) infections were actually acquired in hospitals, and many of those infected, and some who died, were physicians and nurses who cared for the patients. The dedication of the physicians and nurses who treated SARS patients was exemplary. Neither public health nor medicine alone could have effectively dealt with SARS. The old distinctions between medicine and public health are blurring, and perhaps the most important message is that public health and medicine must work together to be effective. Of course, SARS is not HIV/AIDS, which is not smallpox, which is not plague or tuberculosis or bioterrorism. Each infectious disease is different, and epidemiology provides the key to any effective public health and medical response to a new disease. The rapid exchange of information, made possible by the internet and an interconnected group of laboratories around the world (set up primarily for influenza identification and tracking), were critical to combating fear with knowledge. Information really does travel faster than even a new virus, and managing information is the most important task of modern public health officials. People around the world, provided with truthful, reasonable information by public health officials who are interested in both their health and human rights will follow their advice. 

Isolating sick people seems to have been critical to containing SARS, but better infection-control techniques in hospitals, and adherence to them, are equally necessary. Quarantining contacts, where it was attempted, seems to have been both ineffective (in that many, if not most, contacts eluded quarantine) and useless (in that almost none of those quarantined developed SARS). Mass quarantine is a relic of the past that seems to have outlived its usefulness. Attempts at mass quarantine, as evidenced by the experience in China, are now likely to create more harm than they prevent. They do this both by imposing unnecessary restrictions on liberty on those quarantined, and by encouraging potentially infected people to flee from public health officials. 
*     *     *

Notes and Questions
1. As with tuberculosis, SARS is clearly a serious disease, although, thus far, a major outbreak of SARS has been avoided. But consider some of the characteristics of SARS that make it and diseases like it particularly troubling: Much like TB, people infected with SARS may not know they have it, at least initially. Thus people can be exposed, infected, but asymptomatic for up to 10 days, days during which they can travel and potentially expose many other people. Even when symptoms start, they are indistinguishable from many, more common, and less lethal viral infections such as influenza (although as discussed in the Pandemic Influenza Preparedness and Response Plan, an outbreak of influenza can be a public health problem of epidemic proportions as well; see note 5 infra). Yet, once these symptoms start, even a casual contact with a person infected with SARS can lead to an infection. 

One of the most troubling aspects of the SARS outbreaks in 2003 was the number of health care workers who contracted SARS while caring for hospitalized patients who had not been diagnosed with SARS. To make matters worse, there was no apparent cure or treatment for people with SARS; the disease merely ran its course and was often fatal.  


For additional information on SARS, see http://www.cdc/gov/ncidod/sars/ (last visited February 2005); for more information on SARS from an international perspective, see http://www.who.int/csr/sars/en/ (last visited February 2005).

2. The effects of the SARS epidemic on the United States were limited -- more of a warning of what might happen in the future than a first encounter with a full-blown epidemic. Nonetheless, some efforts were made to control the initial and future spread of the disease. As reported by Rothstein:

The CDC's Global Migration and Quarantine Division has coordinated efforts to prevent and control the spread of infectious diseases with other federal agencies, state and local health departments, the travel industry, and other organizations. The Division has eight permanent quarantine stations at major points of entry staffed by 30 permanent quarantine inspectors. During the SARS outbreak staffing and presence were augmented to 23 quarantine stations (15 new ports of entry) and 150 additional staff in order to provide information to travelers arriving from SARS-affected countries via airplanes, ships or land; distributing health alerts to travelers with information regarding symptoms of SARS and what to do if they should develop SARS-like symptoms; examining travelers aboard airplanes and ships who have been reported as being ill with SARS-like symptoms; providing updates to other government agencies; and working with the CDC SARS investigation team and local and state health departments. SARS-specific yellow health alert cards were distributed to over 2.7 million arriving passengers disembarking from over 11,000 flights and 62 ships over a three-month period.


. . . .

3. Even if there is not another outbreak of SARS, there are many other new and “nasty” infectious diseases that could create a similar pandemic scenario: West Nile virus, Hantavirus, Ebola virus, Nipah virus, Hendra virus, just to name a few that have recently drawn some attention. Are there really more such diseases today and are these contemporary threats any different from those that humans have faced throughout history? In May of 2003, the IOM convened a panel of experts to address that question. Their answers were not comforting and, in general, affirmed the popular impression that there is a surge in new diseases. To explain the apparent trend of new diseases, they pointed to 13 factors that encourage the development of new diseases:

-- microbial adaptation

-- human susceptibility to infection

-- climate and weather changes
-- changing ecosystems

-- changes in human demographics and behavior

-- increased economic development and land use

-- international travel and commerce

-- spread of technology and industry

-- breakdown of public health measures

-- poverty and social injustice

-- war and famine

-- lack of political will

-- bioterrorism


Obviously, not all of these factors are references to new phenomena. But the panel made particular reference to the modern trend towards the manipulation of the natural environment, the increasing number of large, crowded urban areas, and the increased level of travel and international commerce. They also noted that many of the new diseases have lived for some time in animals, and have spread to humans more frequently as more people move into habitats that were previously used predominantly by other animals.


For the full report, see IOM, Microbial Threats to Health: Emergence, Detection, and Response (2003) available to read at http://www.nap.edu/books.030908864X/html  (last visited February 2005).

4. In general terms, the states have the primary legal responsibility for responding to outbreaks of infectious diseases; but given the inter-jurisdictional and international nature of diseases like SARS or the avian flu, obviously the federal government has co-equal and, in some cases, preemptive authority. 


Title 42 U.S.C. § 264 authorizes the Secretary of the DHHS to make and enforce regulations necessary to prevent the introduction, transmission, and spread of communicable diseases from foreign countries into the United States, and from one state to another.  Section 264 specifically authorizes the federal government to use isolation and quarantine measures to achieve its purposes; however, it appears to limit the authority to use quarantine and isolation to specific communicable diseases that have been identified by executive orders from the President.  The President added SARS to the list by Executive Order 13295, issued April 3, 2003; he added “flu viruses that are causing, or have the potential to cause, a pandemic” to the list by Executive Order 13375 issued April 1, 2005. Thus both diseases now fall within federal regulatory jurisdiction.  It is worth noting that the list still includes   yellow fever (transmitted by mosquitoes) and cholera (transmitted through ingestion of bacteria in water or food), added long ago and never deleted, which do not really belong there.  
For regulations further detailing the federal powers with regard to interstate communicable diseases under § 264, see the materials and notes on influenza, sec. E., infra, discussing the regulations adopted under this statute (42 C.F.R. § 70 et seq.)  For similar regulations with regard to foreign communicable diseases, see 42 C.F.R. § 71 et seq.

In June 2002, President Bush signed the Public Health Security and Bioterrorism Preparedness and Response Act of 2002. Among the provisions of that legislation was a clarification of the federal authority to extend isolation and quarantine measures not only to people who are infectious but also to people who have been exposed to a communicable disease and may potentially become infectious; the legislation also had provisions that clarified procedures for expediting the executive orders under § 264.


Prior to the SARS outbreak, the list of federal diseases subject to federal quarantine authority under § 264 had not been updated since 1983 and was limited to cholera, diphtheria, tuberculosis, plague, small pox, yellow fever, and viral hemorrhagic fevers. Following the outbreak, SARS was added to the list as noted above.  This essentially gave CDC and other federal health officials the authority to isolate or quarantine anyone who was considered infectious or who had been exposed to anyone who was considered infectious. This authority was, however, never exercised during the SARS outbreak.  

For a broader discussion of the interrelation of federal and state authority in these situations, see James J. Misrahi, Joseph A. Foster, Frederic E. Shaw, & Martin S. Cetron, HHS/CDC Legal Response to SARS Outbreak, Emerging Infectious Diseases, Volume 10, No. 2 (February 2004) available at www.cdc.gov/ncidod/EID/ (last visited August 2006). For additional discussion of the authority of state and federal agencies, see Chapter Eight, infra.

5.  For current and proposed federal rules on interstate quarantine, promulgated by the CDC, see sec. E., infra. 
E. CASE STUDY: INFLUENZA
John M. Barry, The Great Influenza: 

The Epic Story of the Deadliest Plague in History 2-5 (2004)

[Historian John Barry describes the experience of Paul Lewis, a Navy physician-scientist in Philadelphia asked to diagnose sailors taken ill with what turned out to be influenza (often called “Spanish Flu”) in September 1918.]
*     *     * 
The blood that covered so many of them did not come from wounds, at least not from steel or explosives that had torn away limbs. Most of the blood had come from nosebleeds. A few sailors had coughed the blood up. Others had bled from their ears. Some coughed so hard that autopsies would later show that had torn apart abdominal muscles and rib cartilage. And many of the men writhed in agony or delirium; nearly all those able to communicate complained of headache, as if someone were hammering a wedge into their skulls just behind the eyes, and body aches so intense they felt like bones breaking. A few were vomiting. Finally the skin of some of the sailors had turned unusual colors; some showed just a tinge of blue around their lips or fingertips, but a few looked so dark one could not tell easily if they were Caucasian or Negro. . . .

. . . [W]hatever was attacking these sailors was not only spreading, it was spreading explosively.

And it was spreading despite a well-planned, concerted effort to control it. This same disease had erupted ten days earlier at a navy facility in Boston . . . .


. . . .
Philadelphia navy authorities had taken [Milton] Rosenau’s warnings seriously, especially since a detachment of sailors had just arrived from Boston, and they had made preparations to isolate any ill sailors should an outbreak occur. They had been confident that isolation would control it.

Yet four days after the Boston detachment arrived, nineteen sailors in Philadelphia were hospitalized with what looked like the same disease. Despite their immediate isolation and that of everyone with whom they had had contract, eighty-seven sailors were hospitalized the next day. They and their contacts were again isolated. But two days later, six hundred men were hospitalized with this strange disease. The hospital ran out of empty beds, and hospital staff began falling ill. . . . Meanwhile, [navy] personnel from Boston, and now Philadelphia, had been and were being sent throughout the country as well.


. . . .
. . . In 1918 an influenza virus emerged—probably in the United States—that would spread around the world. . . . Before that world-wide pandemic faded away in 1920, it would kill more people than any other outbreak of disease in human history. Plague in the 1300’s killed a far larger proportion of the population—more than one-quarter of Europe—but in raw numbers influenza killed more than plague then, more than AIDS today.

The lowest estimate of the pandemic’s worldwide death toll is twenty-one million, in a world with a population less than one-third today’s. That estimate comes from a contemporary study of the disease and newspapers have often cited it since, but it is almost certainly wrong. Epidemiologists today estimate that influenza likely caused at least fifty million deaths worldwide, and possibly as many as one hundred million.


. . . .
   . . . Normally influenza chiefly kills the elderly and infants, but in the 1918 pandemic roughly half of those who died were young men and women in the prime of their life, in their twenties and thirties. . . .


. . . .
   . . . Although the influenza pandemic stretched over two years, perhaps two-thirds of the deaths occurred in a period of twenty-four weeks, and more than half of those deaths occurred in even less time, from mid-September to early December 1918. Influenza killed more people in a year than the Black Death of the Middle Ages killed in a century; it killed more people in twenty-four weeks than AIDS has killed in twenty-four years. 


. . . .
Yet the story of the 1918 influenza virus is not simply one of havoc, death, and desolation, of a society fighting a war against nature superimposed on a war against another human society.


. . . .
For the influenza pandemic that erupted in 1918 was the first great collision between nature and modern science.  It was the first great collision between a natural force and a society that included individuals who refused either to submit to that force or to simply call upon divine intervention to save themselves from it, individuals who instead were determined to confront this force directly, with a developing technology and with their minds.

*     *     *
(excerpt from) Department of Health and Human Services, Pandemic Influenza Plan (January 2006)

*      *      *


Emergence of a human influenza virus with pandemic potential presents a formidable response challenge. If such a strain emerged in one or a few isolated communities abroad or within the U.S. and was detected quickly, containment of the outbreak(s), though very difficult, might be feasible, thereby preventing or significantly retarding the spread of disease to other communities. Containment attempts would require stringent infection-control measures such as bans on large public gatherings, isolation of symptomatic individuals, prophylaxis of the entire community with antiviral drugs, and various forms of movement restrictions ‑‑ possibly even including a quarantine. 


The resources required for such vigorous containment would almost certainly exceed those available in the affected communities. Thus, if a containment attempt is to have a chance of succeeding, the response must employ the assets of multiple partners in a well coordinated way. For isolated outbreaks outside the U.S., this means effective multinational cooperation in executing containment protocols designed and exercised well in advance. For isolated outbreaks within the U.S., this would require effective integration of the response assets of local, state, and federal governments and those of the private sector.


The National Response Plan (NRP), based on the principles of incident management, provides an appropriate conceptual and operational framework for a multi-party response to an outbreak of a potential influenza pandemic in one or a few U.S. communities. In particular, the NRP is designed to engage the response assets of multiple public and private partners and bring them to bear in a coordinated way at one or a few incident sites.


If efforts to contain isolated outbreaks within the U.S. were unsuccessful, and influenza spread quickly to affect many more communities either simultaneously or in quick succession ‑‑ the hallmark of a pandemic ‑‑ response assets at all levels of government and the private sector would be taxed severely. Communities would need to direct all their influenza response assets to their own needs and would have little to spare for the needs of others. Moreover, as the number of number of affected communities grows, their collective need would spread the response assets of states and the federal government ever thinner. In the extreme, until a vaccine against the pandemic virus would become available in sufficient quantity to have a significant impact on protecting public health, thousands of communities could be countering influenza simultaneously with little or no assistance from adjacent communities, the state, or the federal government. Preparedness planning for pandemic influenza response must take this prospect into account.

Planning Assumptions


Pandemic preparedness planning is based on assumptions regarding the evolution and impacts of a pandemic. Defining the potential magnitude of a pandemic is difficult because of the large differences in severity for the three 20th century pandemics. While the 1918 pandemic resulted in an estimated 500,000 deaths in the U.S., the 1968 pandemic caused an estimated 34,000 U.S. deaths. This difference is largely related to the severity of infections and the virulence of the influenza viruses that caused the pandemics. The 20th century pandemics have also shared similar characteristics. In each pandemic, about 30% of the U.S. population developed illness, with about half seeking medical care. Children have tended to have the highest rates of illness, though not of severe disease and death. Geographical spread in each pandemic was rapid and virtually all communities experienced outbreaks.


Pandemic planning is based on the following assumptions about pandemic disease:

· Susceptibility to the pandemic influenza subtype will be universal.

· The clinical disease attack rate will be 30% in the overall population. Illness rates will be highest among school-aged children (about 40%) and decline with age. Among working adults, an average of 20% will become ill during a community outbreak.

· Of those who become ill with influenza, 50% will seek outpatient medical care.

· The number of hospitalizations and deaths will depend on the virulence of the pandemic virus. Estimates differ about 10-fold between more and less severe scenarios. Because the virulence of the influenza virus that causes the next pandemic cannot be predicted, two scenarios are presented based on extrapolation of past pandemic experience (Table 1).

Table 1.  Number of Episodes of Illness, Healthcare Utilization, and Deaths Associated with Moderate and Severe Pandemic Influenza Scenarios

Characteristic

  Moderate (1958/68-like)    Severe (1918-like)
Illness



90 million (30%)

90 million (30%)

Outpatient Medical care

45 million (50%)

45 million (50%)

Hospitalization


865,000


9,900,000

ICU care



128,750


1,485,000

Mechanical ventilation

 64,875


  742,500

Deaths



209,000


1,983,000

· Risk groups for severe and fatal infections cannot be predicted with certainty. During annual fall and winter influenza season, infants and the elderly, persons with chronic illnesses, and pregnant women are usually at higher risk of complications from influenza infections. In contrast, in the 1918 pandemic, most deaths occurred among young, previously healthy adults.

· The typical incubation period (the time between acquiring the infection until becoming ill), for influenza averages 2 days. We assume this would be the same for a novel strain that is transmitted between people by respiratory secretions.

· Persons who become ill may shed virus and can transmit infection for one-half to one day before the onset of illness. Viral shedding and the risk for transmission will be greatest during the first two days of illness. Children will shed the greatest amount of virus an, therefore, are likely to pose the greatest risk for transmission.

· On average, about two secondary infections will occur as a result of transmission from someone who is ill. Some estimates from past pandemics have been higher, with up to about three secondary infections per primary case.

· In an affected community, a pandemic outbreak will last about six to eight weeks. At least two pandemic disease waves are likely. Following the pandemic, the new viral subtype is likely to continue circulating and to contribute to seasonal influenza.

· The seasonality of a pandemic cannot be predicted with certainty. The largest waves in the U.S. during 20th century pandemics occurred in the fall and winter. Experience from the 1957 pandemic may be instructive in that the first U.S. cases occurred in June, but no community outbreaks occurred until August, and the first wave of illness peaked in October.

Doctrine for a Pandemic Influenza Response


HHS will be guided by the following principles in initiating and directing its response activities:

1. In advance of an influenza pandemic, HHS will work with federal, state, and local government partners and the private sector to coordinate pandemic influenza

2. In advance of an influenza pandemic, HHS will encourage all Americans to be active partners in preparing their states, local communities, workplaces, and homes for pandemic influenza and will emphasize that a pandemic will require Americans to make difficult choices. An informed and responsive public is essential to minimizing the health effects of a pandemic and the resulting consequences to society.

3. In advance of an influenza pandemic, HHS, in concert with federal partners, will work with the pharmaceutical industry to develop domestic vaccine production capacity sufficient to provide vaccine for the entire U.S. population as soon as possible after the onset of a pandemic and, during the pre-pandemic period, to produce up to 20 million courses of vaccine against each circulating influenza virus with pandemic potential and to expand seasonal influenza domestic vaccine production to cover all Americans for whom vaccine is recommended through normal commercial transactions.

4. In advance of an influenza pandemic, HHS, in concert with federal partners and in collaborations with the States, will procure sufficient quantities of antiviral drugs to treat 25% of the U.S. population and, in so doing, stimulate development of expanded domestic production capacity sufficient to accommodate subsequent needs through normal commercial transactions. HHS will stockpile antiviral medications in the Strategic National Stockpile, and states will create and maintain local stockpiles.

5. Sustained human-to-human transmission anywhere in the world will be the triggering event to initiate a pandemic response by the United States. Because we live in a global community, a human outbreak anywhere means risk everywhere.

6. The U.S. will attempt to prevent an influenza pandemic or delay its emergence by striving to arrest isolated outbreaks of a novel influenza wherever circumstances suggest that such an attempt might be successful, acting in concert with WHO and other nations as appropriate. At the core of this strategy will be basic public health measures to reduce person-to-person transmission.

7. At the onset of an influenza pandemic, HHS, in concert with federal partners, will work with the pharmaceutical industry to procure vaccine directed against the pandemic strain and to distribute vaccine to state and local public health departments for pre-determined priority groups based on pre-approved state plans.

8. At the onset of an influenza pandemic, HHS, in collaboration with the states, will begin to distribute and deliver antiviral drugs from public stockpiles to healthcare facilities and others with direct patient care responsibility for administration to pre-determined priority groups.

HHS Actions for Pandemic Influenza Preparedness and Response


HHS will follow the WHO published guidance for national pandemic planning, which defines pandemic activities in six phases. WHO Phases 1 and 2 are the Interpandemic Period, which includes phases where no new influenza virus subtypes have been detected in humans. The Pandemic Alert Period includes a phase when human infection with a novel influenza strain has been identified, but no evidence has been found of transmission between people or, at most, rare instances of spread to a close contact (WHO Phase 3), and includes phases where person-to-person transmission is occurring in clusters with limited human-to-human transmission (WHO Phases 4 and 5). WHO Phase 6 is the Pandemic Period, in which there is increased and sustained transmission in the general population. 


Each pandemic phase is associated with a range of preparedness and response activities directed by the Secretary of Health and Human Services, after consultation with international authorities and others, as necessary. Given that an influenza pandemic may not unfold in a completely predictable way, decision-makers must regularly reassess their strategies and actions and make adjustments as necessary.

*
*
*





Notes and Questions

1.  Outbreaks of influenza can present a major public health problem even if they don’t appear as “pandemics”. In the United States, cases of “the flu” generally start appearing in late fall and continue through the winter. During a typical year, more than 36,000 Americans will die and over 100,000 will be hospitalized. The risk is particularly high for people over the age of 65, people with chronic heart or lung diseases, people with metabolic diseases, people with impaired immune systems, and children under the age of two. Vaccination is the major public health strategy for limiting the incidence and spread of influenza.

2.   Influenza viruses are grouped into three types: A, B and C. Humans can be infected with all three types, but type A is the most common and causes more severe illness. Influenza A viruses are further divided into subtypes or strains on the basis of the number of their protein components, hemagglutinin (H) and neuraminidase (N). The 1918 epidemic was caused by influenza A (H1N1). Less severe pandemics occurred in 1957 and 1968 (influenza A (H3N2)). The influenza virus constantly changes the structure of its H and N proteins, because it lacks a “proofreading” mechanism that can repair mutations in replicating its genetic material. This change is called “antigenic drift,” and is responsible for annual variations in the influenza that appears in winter seasons around the world.  Influenza vaccines must take antigenic drift into account, so vaccine producers try to predict about what subtype of influenza is likely to appear each year.  Most annual changes are relatively minor, so that vaccines remain relatively effective against any unexpected variation.  However, every 10 to 40 years, the virus mutates so dramatically that the human immune system does not recognize it and existing vaccines offer little protection.  Such a virus can cause a pandemic—an epidemic that spreads to several countries. Several times each century, the virus changes into a novel form that the human immune system does not recognize and a pandemic may occur. This happened with the influenza pandemic in 1918, which claimed more lives that both World Wars, the Korean War and the Vietnam War combined.  Sarah F. Fujimura, The Purple Death: The Great Flu of 1918, 8 Persp. in Health Mag, 28, 30 (2003), available at http://www.paho.org/English/DD/PIN/Number18_article5.htm. 

We have had one notorious experience with governmental planning for influenza -- the so-called “swine flu” epidemic of 1976.  Swine flu was expected to be especially serious, and the federal government took the lead in educating the public and attempting (unsuccessfully) to vaccinate the entire population of the country, along with other preventive steps.  The flu that year turned out to be nothing particularly hazardous, resulting in a loss of credibility for public health and some presumably-unnecessary morbidity and mortality arising from the widespread vaccination that was in fact achieved (more than 10 million people in 2.5 months). For the authoritative account -- which is thorough, fascinating, and illuminating -- see RICHARD E. NEUSTADT & HARVEY V. FINEBERG, THE EPIDEMIC THAT NEVER WAS: POLICY-MAKING & THE SWINE FLU AFFAIR (1983). 
3. As described by the material in this section, the possibility that a new strain of the influenza will emerge creates the threat of a pandemic in the United States, one that could cause many times more deaths, straining both public and private resources, and raising the possibility that more draconian measures might be required to limit the spread of influenza through the population. The “bird” flu (officially identified as H5N1 avian flu virus) represents a prime example, one which has garnered considerable attention over the past couple of years.  

In March 2006, Secretary of Health and Human Services Michael O. Leavitt issued a report specifically addressing pandemic planning for avian flu.  Leavitt’s report described the nature of the virus, the risks of its causing pandemic disease, and some of the potential consequences, suggesting that an outbreak of “bird flu” could potentially cause hundreds of thousands of deaths, jeopardize the economy, and disrupt virtually all activities that involve human-to-human contact.  The report  identified and described five critical national planning priorities:  monitoring disease spread to report rapid response; developing vaccines and vaccine production capacity; stockpiling antiviral medications and other countermeasures; coordinating federal, state, and local preparation; and enhancing outreach and communications planning. For more on the “bird flu” see  http://www/who.int/csr/disease/avianinfluenza_influenza/ (last visited August 2006); http://www.cdc.gov/flu/avian/ (last visited August 2006).
Are we ready for such an event? The Pandemic Influenza Plan and Secretary Leavitt’s report outline the possible scenarios that we may face and the manner in which the federal, state, and local government will respond. For updates and additional references, see http://www.PandemicFlu.gov/ (last visited May 2006).

There appears to be no shortage of reports and plans, especially at the national level. See Homeland Security Council, National Strategy for Pandemic Influenza: Implementation Plan (May 2006) found at http://www.whitehouse.gov/homeland/nspi_implementation (last visited May 2006). There is also a broader National Response Plan (NRP) adopted in 2005. For further details, see also discussion of that agency and other matters relating to homeland security in Section E infra. Increasingly, the states are also preparing similar plans. See, e.g., [cite to Arizona plan website].
4.  Mostly we have plans and checklists rather than resources to deal with a potential flu pandemic.  But we are nonetheless better off than when the President Bush first discussed his reaction to a flu pandemic in the fall of 2005. He suggested that Congress should consider empowering the military to be the “first responders” in any national disaster.  And on Tuesday, the president suggested that the US should confront the risk of a bird flu pandemic by giving him the power to use the US military to quarantine “part[s] of the country” experiencing an “outbreak.”    Bush said he got the idea by reading John Barry’s excellent account of the 1918 Spanish flu pandemic, The Great Influenza, which opened this section.   Although quarantine was only used successfully in that pandemic once, on the island of American Samoa, Barry in his afterword suggests (sensibly) that we need a national plan to deal with a future influenza pandemic.  He has also said that his other suggestions were only ones that he hoped public health officials and ethicists would consider—but they sure read like policy recommendations to me, and apparently to the president.  He wrote, for example, “if there is any chance to limit the geographical spread of the disease, officials must have in place the legal power to take extreme quarantine measures.” And this recommendation comes shortly after his praise for countries that “moved rapidly and ruthlessly to quarantine and isolate anyone with or exposed to” SARS.  In response to the Bush “plan” George Annas wrote an op/ed in the Boston Globe: 
“Planning makes sense.  But planning for “brutal” or “extreme” quarantine of large numbers of people or of areas of the United States makes no sense, and actually creates many more problems than it could possibly solve.  First, historically mass quarantines of healthy people who may have been exposed to a pathogen have never worked to control a pandemic, and have almost always done more harm than good because they usually involve vicious discrimination against classes of people who are seen as “diseased” and dangerous.  Second, the notion that ruthless quarantine was responsible for preventing a SARS pandemic is a public health myth. ***   Sick people should be treated, but we don’t need the military to force treatment. Even in extremes like the anthrax attacks, people seek out and demand treatment. Sending soldiers to quarantine large numbers of people is most likely to create panic, and cause people to flee (and spread disease), as it did in China where a rumor during the SARS epidemic that Beijing would be quarantined led to 250,000 people fleeing the city that night. Not only can’t we evacuate Houston [during Hurricane Rita], we cannot realistically quarantine its citizens.  The real public health challenge will be shortages of health care personnel, hospital beds, and medicine. Plans to militarize quarantine miss the point in a pandemic.  The enemy is not sick or exposed Americans—it is the virus itself.  And effective action against any flu virus demands its early identification, and the quick development, manufacture, and distribution of a vaccine and treatment modalities.  
In 19l8 the Spanish flu was spread around the US primarily by soldiers, and it seems to have incubated primarily on military bases.  It is a misreading of history that a lesson from 1918 is to militarize mass quarantine to contain the flu. And neither medicine nor public health are what they were in 1918; having public health rely on mass quarantine today is like having our military rely on trench warfare in Iraq. What has not changed in the past century, however, is the fact that national flu policy will be determined by national politics.  In World War I, as Barry recounts, this policy demanded that there be no public criticism of the federal government.  That policy was a disaster, and did prevent many potentially effective public health actions.  Today’s presidential substitution of a military quarantine solution for credible public health planning will also be counterproductive and ineffective in the event of a real pandemic, leaving all US citizens sick with the flu to wonder, like the citizens of New Orleans told to go to the Convention Center and the Superdome for help, why the federal government has abandoned them. 

5.  One practical problem for lawyers attempting to assess what can and cannot be done in response to an outbreak of SARS, influenza, or some other fast-spreading communicable disease, is sorting out the authority of their state and the federal government in these matters. For an interesting effort by the CDC to coordinate the various state and federal laws in what they call a “legal roadmap,” see CDC, Roadmap to U.S. State Legal Authorities: Separation and Detention of Persons for Purposes of Controlling the Spread of Communicable Diseases, available at http://www.phppo.cdc.gov/od/phlp/roadmap (last visited February 2005). See also discussion of “legal preparedness” in notes to Section E infra.
6. If anything close to the type of pandemic suggested in these

materials actually occurs, then virtually every individual and institutional actor -- both within and without government -- is likely to be affected. For one interesting and demonstrative example of how to prepare for a flu or other pandemic event, see Florida State Courts,Strategy for Pandemic Influenza: Keeping the Courts Open in a Pandemic (March 2006).

7. What would most Americans do if confronted with a governmental effort to isolate or quarantine a large number of people? Even if there is constitutional authority to do so, and that authority has been properly delegated to a state or federal agency, will isolation or quarantine really work in a society that is often distrustful of “big government” and rather individualistic in its behavior? For one view, see Mark A. Rothstein, Are Traditional Public Health Strategies Consistent With Contemporary American Values?, 77 Temple L. Rev.175 (2004). 

For some anecdotal indications of what Americans might do, see the descriptions of the various 18th and 19th century epidemics in Chapter One.  Consider also the Jew Ho case, supra, sec. C, at 48-49. 

What would you do?
8.  In addition to this chapter’s exploration of infectious diseases capable of causing public health disasters, we have had recent experience with other threats to public health, including West Nile virus, Eastern equine encephalopathy, and tularemia.  Sometimes, rare but frightening conditions also cause considerable public unease, as in the case of  bovine spongiform encephalopathy (BSE), popularly known as “mad cow’s disease,” a disease that is largely confined to cattle but, some believe, could be spread to humans who consume infected meat. For background, see Litjen Tan, et al., Risk of Transmission of Bovine Spongiform Encephalopathy to Humans in the United States: Report of the Council on Scientific Affairs, American Medical Association, 281 JAMA 2330 (1999); see also Ranchers Cattleman Action Legal Fund United Stockgrowers of America v. Department of Agriculture, 2005 LEXIS 17360 (9th Cir. 2005) (overturning an injunction that had attempted to stop the issuance of agency rule allowing the re-introduction of Canadian be into the United States after “mad cow’s disease” had been found in some Canadian livestock).   For further exploration of how public risk perception can shape social responses to disease, see chapter 6, infra.


 Federal Rules on Interstate Quarantine

In connection with federal planning for control of “bird flu” and other contagious diseases that fall within federal jurisdiction (explained in note 4 of the SARS readings, sec. D, supra), the CDC is undertaking proposed revisions to its rules on interstate quarantine. Among other things, the rules would require airlines to submit detailed passenger lists to the CDC (rather than to the Federal Aviation Administration), to identify anyone with a communicable disease. 


Two documents follow: first, parts of the existing CDC rules on interstate quarantine; and next, the CDC’s proposed revisions to those rules (announced in November 2005 and, at this time, still pending and under consideration).  In reviewing both documents, consider the changes that would be made to the existing rules, and their purpose, impact, and justification.  

42 C.F.R. Part 70 (2004) Interstate Quarantine

§ 70.1 General definitions.
 As used in this part:
(a) Communicable diseases means illnesses due to infectious agents or their toxic products, which may be transmitted from a reservoir to a susceptible host either directly as from an infected person or animal or indirectly through the agency of an intermediate plant or animal host, vector, or the inanimate environment.
(b) Communicable period means the period or periods during which the etiologic agent may be transferred directly or indirectly from the body of the infected person or animal to the body of another.
(c) Conveyance means any land or air carrier, or any vessel as defined in paragraph (h) of this section.
(d) Incubation period means the period between the implanting of disease organisms in a susceptible person and the appearance of clinical manifestation of the disease.
((subsections 70.1(e)-(h) omitted))

§ 70.2 Measures in the event of inadequate local control.
Whenever the Director of the Centers for Disease Control and Prevention determines that the measures taken by health authorities of any State or possession (including political subdivisions thereof) are insufficient to prevent the spread of any of the communicable diseases from such State or possession to any other State or possession, he/she may take such measures to prevent such spread of the diseases as he/she deems reasonably necessary, including inspection, fumigation, disinfection, sanitation, pest extermination, and destruction of animals or articles believed to be sources of infection.
§ 70.3 All communicable diseases.
A person who has a communicable disease in the communicable period shall not travel from one State or possession to another without a permit from the health officer of the State, possession, or locality of destination, if such permit is required under the law applicable to the place of destination. Stopovers other than those necessary for transportation connections shall be considered as places of destination.
§ 70.4 Report of disease.
The master of any vessel or person in charge of any conveyance engaged in interstate traffic, on which a case or suspected case of a communicable disease develops shall, as soon as practicable, notify the local health authority at the next port of call, station, or stop, and shall take such measures to prevent the spread of the disease as the local health authority directs.
§ 70.5 Certain communicable diseases; special requirements.
The following provisions are applicable with respect to any person who is in the communicable period of cholera, plague, smallpox, typhus or yellow fever, or who, having been exposed to any such disease, is in the incubation period thereof:
(a) Requirements relating to travelers.
(1) No such person shall travel from one State or possession to another, or on a conveyance engaged in interstate traffic, without a written permit of the Surgeon General or his/her authorized representative.
(2) Application for a permit may be made directly to the Surgeon General or to his/her representative authorized to issue permits.
(3) Upon receipt of an application, the Surgeon General or his/her authorized representative shall, taking into consideration the risk of introduction, transmission, or spread of the disease from one State or possession to another, reject it, or issue a permit that may be conditioned upon compliance with such precautionary measures as he/she shall prescribe.
(4) A person to whom a permit has been issued shall retain it in his/her possession throughout the course of his/her authorized travel and comply with all conditions prescribed therein, including presentation of the permit to the operators of conveyances as required by its terms.

((subsection 70.5(b) omitted))
§ 70.6 Apprehension and detention of persons with specific diseases.
Regulations prescribed in this part authorize the detention, isolation, quarantine, or conditional release of individuals, for the purpose of preventing the introduction, transmission, and spread of the communicable diseases listed in an Executive Order setting out a list of quarantinable communicable diseases, as provided under section 361(b) of the Public Health Service Act. Executive Order 13295, of April 4, 2003, contains the current revised list of quarantinable communicable diseases, and may be obtained at http://www.cdc.gov, or at http://www.archives.gov/federal--register. If this Order is amended, DHHS will enforce that amended order immediately and update this reference.
CENTERS FOR DISEASE CONTROL, PROPOSED QUARANTINE REGULATIONS, SOLICITATION OF COMMENTS (2005)
Sec. 70-.1 Scope and definitions.
Provisional quarantine means the detention on an involuntary basis of a person or group of persons reasonably believed to be in the qualifying stage of a quarantinable disease until  a quarantine order has been issued or until the Director [of the CDC] determines that provisional quarantine is no longer warranted.

Qualifying stage means (i) A communicable stage of the disease; or (ii) A precommunicable stage, if the disease would be likely to cause a public health emergency if transmitted to other persons.

Quarantine means the holding on a voluntary or involuntary basis, include the isolation, of a person or group of persons in such place and for such period of time as the Director deems necessary or desirable to prevent the spread of infection or illness.

 Quarantinable diseases means any of the communicable diseases listed in an Executive Order…

Sec. 70.13 Screenings to detect ill persons. 

The Director may, at airports or other locations, conduct screenings of persons or groups of persons to detect the presence of ill persons.  Such screenings may be conducted through visual inspection, electronic temperature monitors, or other means determined appropriate by the Director to detect the presence of ill persons.

Sec. 70.14 Provisional quarantine.

 (a) The Director may provisionally quarantine a person or group of persons who the Director reasonably believes to be in the qualifying stage of a quarantinable disease and; (1) moving or about to move from one state to another state; or (2) a probable source of infection to persons who will be moving from a state to another state. (b) provisional quarantine shall commence upon: (1) the service of a written provisional quarantine order; (2) a verbal provisional quarantine order; or (3) actual movement restrictions placed on the person or group of persons. (c)Provisional quarantine shall end three business days after provisional quarantine commences…(e) A persons or group of persons subject to provisional quarantine may be offered medical treatment, prophylaxis or vaccination, as the Director deems necessary to prevent the introduction, transmission or spread of the disease; such persons may refuse such medical treatment, prophylaxis, or vaccination, but remain subject to provisional quarantine.

Sec. 70.16 Quarantine. 

(a) The Director may issue a quarantine order whenever the Director reasonably believes that:

(1) a person or group of persons are in the qualifying stage of a quarantinable disease…and either (2) moving or about to move from a state to another state; or (3) a probable source of infection to persons who will be moving from a state to another state.

Notes and Questions

1. As a matter of nomenclature, note that the CDC’s use of the word “quarantine” appears in some places to connote what we would consider to be involuntary isolation.  (Compare the definitions at the beginning of this chapter). 
2. 
The CDC’s proposed rule-changes, which have not been promulgated as of September 2006, drew almost unanimous objection.  The following comments are from the New England Coalition for Law and Public Health:

The CDC’s legal analysis that accompanied the publication of the proposed regulations (legal analysis) acknowledges that “freedom from physical restraint is a ‘liberty’ interest protected by the Due Process Clause. . .”  70 Fed. Reg. at 71895.  Oddly, however, it cites as authority for that statement the case of the civil commitment of a convicted child sex molester, Kansas v. Hendricks, 521 U.S. 346 (1997). Moreover, it describes the case as noting that “while freedom from physical restraint is at the core of the liberty protected by the Due Process Clause, that liberty is not absolute.” 70 Fed. Reg. at 71895.  Kansas v. Hendricks stands not for the meaningless proposition that liberty is not absolute, but for the critical principle that both grounds for civil commitment must be proved in order to justify civil commitment—even in the case of a convicted sex offender who has served his prison sentence. Indeed, in Hendricks, the Supreme Court said, “A finding of dangerousness, standing alone, is ordinarily not sufficient ground upon which to justify indefinite involuntary commitment. We have sustained civil commitment statutes when they have coupled proof of dangerousness with the proof of some additional factor, such as ‘mental illness’ or ‘mental abnormality.” 521 U.S. at 358. This additional factor is intended to limit commitment to “those who suffer from volitional impairment rendering them dangerous beyond their control.” Id.  The Court again emphasized the necessity of a showing that a person lacks control over dangerous behavior in Kansas v. Crane, 534 U.S. 407, 411 (2002)(“there must be proof of serious difficulty in controlling behavior”).  

These cases and their progeny make clear that, by itself, neither illness nor dangerousness is a constitutionally adequate basis for involuntary detention. Both must be present in ways that create the risk of harm to others.  Therefore, no statute or regulation can meet constitutional standards of due process unless it requires evidence of both the presence of a serious contagious disease and the probability that the person will actually infect others if not involuntarily confined. The proposed regulations do not meet these standards.  
One of the most notable inventions of the proposed regulations is the institution of a puzzling new procedure called “provisional quarantine,” which is actually just involuntary detention—without probable cause or a warrant or a hearing—for up to 3 business days. Proposed 42 C.F.R. §§70.15 and 71.18. The purpose of such detention appears to be to allow the CDC time to figure out whether there is probable cause or even reasonable suspicion that a person actually has a contagious disease that will be transmitted to others and could therefore justifiably be subjected to quarantine under the 
statute or Constitution. Thus, the provisional quarantine 
provisions appear to be simply a way to avoid meeting any constitutional standards whatsoever prior to involuntarily detaining people. . 

This conclusion is supported by the text of the legal explanation which states:

A provisional quarantine order is likely to be premised on the need to investigate based on reasonable suspicion of exposure or infection, whereas a quarantine order is more likely to be premised on a medical determination that the individual actually has one of the quarantinable diseases.  Thus, during this initial three business day period, there may be very little for a hearing officer to review in terms of factual and scientific evidence of exposure or infection. Three business days may be necessary to collect medical samples, transport such samples to laboratories, and conduct diagnostic testing, all of which would help inform the Director’s determination that the individual is infected with a quarantinable disease and that further quarantine is necessary. In addition, because provisional quarantine may last no more than three business days, allowing for a full hearing, with witnesses, almost guarantees that no decision on the provisional quarantine will actually be reached until after the provisional period has ended, thus making such a hearing virtually meaningless in terms of granting release from the provisional quarantine. 70 Fed. Reg. at 71896.

CDC’s arguments for failing to provide any oversight for up to 3 business days is unconvincing and constitutionally troubling.  Proposed 42 C.F.R. §§70.15(c) and 71.16(c).  When there is a weekend or holiday, the provisional quarantine provisions could permit unreviewable detention for up to 6 days. The use of business days is itself puzzling in this context, since it suggests that the CDC does not work on weekends or holidays, even during a threatened epidemic. If a disease is so dangerous that it is arguably necessary to detain someone without evidence that he has the disease, why would public health officials and laboratories be unavailable to work over the weekend?  

2.  Comments from the Center for Biosecurity of University of Pittsburgh on the proposed revisions to 42 CFR 70 and 71 (dated January 27, 2006) included the following:


The proposed revisions...are in many instances inconsistent with 


available scientific understanding of the nature of person-to-
person disease transmission. This is particularly the case with 
pandemic influenza.  The basic premise of the proposed revision, 
that the identification and quarantine of airline passengers 
showing symptoms of influenza infection will significantly 
diminish the spread of pandemic flu, is highly questionable and 
unsupported by data...specific issues:... 


[something is garbled in preceding sentence]
6) Monitoring only interstate flights for patients who need to be quarantined does not make sense. To prevent spread of infection between states, why would the CDC single out air travel?  Why do the proposed rules not apply to interstate train or bus travel?  If preventing ill patients from crossing state lines is so fundamentally important to protecting public health, why


only apply this principle to air travel?  Since this would be 
impossible, why single out air travel?...

8)The rule proposes that arriving persons can be ordered to a medical examination and then placed into provision quarantine.  This element of the proposed rules is highly concerning on a number of levels.  This places unwarranted authority in a single individual (“the quarantine officer”) whose medical training is not clearly articulated in the rule.  Who will provide medical attention/care and legal resources for these quarantined individuals?  Do these individuals have to get their own counsel at their own cost?  The details of the administrative hearing which may follow a three day provisional quarantine period are unclear. Who is the ‘hearing officer?’ Is it a judge?  A doctor?  What are the rights of the detained/quarantined individual?

3. There are practical problems with this proposal as well, especially the small number of quarantine stations that actually exist to do the screening at airports and other ports of entry. The CDC recognizes this, and has advocated an increase in the number of so-called quarantine “stations” in the United States.  However, even if the number were increased, they do not offer a feasible means of preventing contagious disease in the United States.  As the Institute of Medicine recently reported, “Unlike their namesakes, today's quarantine stations are not stations per se, but rather small groups of individuals located at major US airports.”  Institute of Medicine, Committee on Measures to Enhance the Effectiveness of the CDC Quarantine Station Expansion Plan for U.S. Ports of Entry. Quarantine Stations at Ports of Entry Protecting the Public's Health 1 (Sivitz, LB, Stratton K, & Benjamin, GC, eds., 2005).  The IOM describes these stations as follows:

Unlike physical areas that travelers pass through, the term 'station' in this report refers to a group of 1 to 8 individuals located at an airport, land crossing, or seaport who perform activities designed to help mitigate the risk that a microbial and other threat of public health significance may enter the United States or affect travelers in this country. As noted above, all of the established stations (as of May 2005) are located at airports.  Although the staff have offices and one or more patient isolation rooms, most interactions between quarantine station staff and travelers or crew take place in public areas of the terminals. Id. at 14.

As of May 2005, there were a total of 8 “stations” in the country.  By the month of November, the number rapidly increased to 18, according to the CDC’s website.
  The proposed rules would authorize the CDC to establish hospitals and stations. However, it is impossible to believe that the CDC would be able to create a presence at every one of the 474 points of international travel into the United States. The current 18 “stations” cover only 3.8% of U.S. ports of entry. At best, the CDC hopes to ultimately have 25 stations, which would represent 5% of all ports of entry. . . 

F. EMERGENCY PREPAREDNESS FOR BIOTERRORISM AND EPIDEMICS 

This final section explores mass public-health emergencies created by contagious disease, whether through an act of bioterror or a widespread, naturally-occuring epidemic. The focus of subsection 1 is on overall public-health planning for such emergencies; as such, it concentrates, inevitably, primarily on actions that may be taken by the administrative arms of government at the federal, state and local levels. Subsection 2 focuses more explicitly on “legal planning” -– consideration of the adequacy of current legal tools for effectively responding to such events, and exploration of changes in law that may enhance that response.  Of course, the distinction between these two subtopics is imperfect, since much of what government can and will do is controlled by the powers and constraints of existing law. Nonetheless, the distinctive focus of subsection 2 on what might be called “public-health law reform” seems warranted as we contemplate these unwelcome threats.

1. Planning for Public Health Emergencies: Policy and Administrative 
Aspects
Thomas V. Inglesby, Lessons From TOPOFF
116 Public Health Reports 64-68 (2001)

*     *     *

The U.S. Congress, in an effort "to assess the nation's crisis and consequence management capacity under extraordinarily stressful conditions," directed the Department of Justice to conduct an exercise that would engage key personnel in the management of mock chemical, biological or cyber-terrorist attacks.

TOPOFF was a $3 million drill that tested the readiness of top government officials to respond to terrorist attacks directed at multiple geographic locations. It was the largest exercise of its kind to date. The exercise, which took place in May 2000 in three cities in the United States, simulated a chemical weapons event in Portsmouth, N.H., a radiological event in the greater Washington, D.C. area, and a bioweapons event in Denver, Colo. The bioterrorism component of the exercise centered on the release of an aerosol of Yersinia pestis, the bacteria that causes plague. Denver was selected in part because it had received domestic preparedness training and equipment. . . .

This article seeks to identify the medical and public health observations and lessons discovered in the biological weapons component (i.e., the Denver component) of the TOPOFF exercise. . . .


. . . .


Officials were involved in the event as participants, controllers, or observers. Participants were the actual players of the exercise and, in general, operated within the parameters of their usual roles and authorities. Controllers maintained the structure of the exercise, which helped guide the unfolding scenario. Observers were generally agency heads who had policy responsibilities relevant to the events of the exercise. A number of health agencies (including the county health agency, the state health agency, the Centers for Disease Control and Prevention [CDC], THE Office of Emergency Preparedness, and elements of the Public Health Service, as well as three hospitals in the Denver area [Swedish Medical Center, Medical Center of Aurora and Denver Health Medical Center]) participated in the exercise. Many persons from these institutions worked around the clock for days in attempts to cope with the unfolding medical and public health crisis depicted in the exercise.


TOPOFF was intended to be "player driven" which meant that the participants' decisions and the subsequent consequences were to be the primary drivers in the shaping of the exercise.... 

The scope and complexity of the exercise were such that many of the events that occurred in the exercise could only be "notional" (i.e., they could not be acted out and, thus, occurred on paper only). Examples of notional events that occurred in the exercise included situations in which "thousands of panicked persons . . . [were] flooding into emergency departments" and "one million persons . . . [were] advised to stay in their homes." All media communication during the exercise was transmitted through the "Virtual News Network" (VNN). VNN was the virtual news agency that was used in the exercise to interview the exercise participants, to hold press conferences, and to disseminate information (notionally) to the public. No actual news agencies were involved in the exercise, nor was any of the news that was reported on VNN actually disseminated to the public.


...[TOPOFF was intended to be conducted without advance knowledge on the part of participants, a goal that was not not fully realized].  However, a number of participants, including participants from the three hospitals, did not have advance knowledge of when the exercise was to begin or what weapons agent was to be used; they knew only that a bioterrorism exercise would take place sometime in May.


...


The exercise began on May 20, 2000, and ended on May 23.
OVERVIEW OF THE EXERCISE

May 17. An aerosol of plague (Y. pestis) bacilli is released covertly at the Denver Performing Arts Center.


May 20 (day 1 of exercise). The Colorado Department of Public Health and Environment receives information that increasing numbers of persons began to seek medical attention at Denver area hospitals for cough and fever during the evening of May 19...  By early in the afternoon of May 20, 500 persons with these symptoms have received medical care; 25 of the 500 have died. The Department of Public Health and Environment notifies the CDC of the increased volume of sick patients. Plague is confirmed first by the state laboratory and subsequently, in a patient specimen, by the CDC lab at Ft. Collins, CO. . . .


A public health emergency is declared by the state health officer. The state health officer places an official request for support from the Department of Health and Human Services' Office of Emergency Preparedness. The governor's Emergency Epidemic Response Committee . . . assembles to respond to the unfolding crisis. Thirty-one CDC staff are sent to Denver. The CDC is notified by the Denver police and the Federal Bureau of Investigation (FBI) that a dead man has been found with terrorist literature and paraphernalia in his possession; his cause of death is unknown. Hospitals and clinics in the Denver area, which just a day ago were dealing with what appeared to be an unusual increase in influenza cases, are recalling staffs, implementing emergency plans, and seeking assistance in the determination of treatment protocols and protective measures. By late afternoon, hospital staff are beginning to call in sick, and antibiotics and ventilators are becoming more scarce. Some hospital staff have donned protective respiratory equipment.


The governor issues an executive order that restricts travel (including travel by bus, rail and air) into or out of 14 Denver metropolitan counties; he also commandeers all antibiotics that can be used to prevent or treat plague. During a VNN press conference, at which a number of agencies are represented, the Denver police is informed that an outbreak of the plague has occurred in the city after a terrorist attack, and it is told of the governor's executive order. The public is also told to seek treatment at a medical facility if they are feeling ill or if they have been in contact with a known or suspected case of plague. Those who are healthy are directed to stay in their homes and to avoid public gatherings. The public is told that the disease can spread from person to person only "if you are within six feet of someone who is infected and coughing," and they are told that dust masks effectively prevent the spread of disease.... It is announced that the governor is working with the President of the United States to resolve the crisis and that federal resources are being brought in to support the state agencies. By the end of the day, 783 cases of pneumonic plague have occurred; 123 persons have died.


May 21 (day 2 of exercise). VNN reports that a national crash effort" is under way that aims to move large quantities of antibiotics to the region as the CDC brings in its "national stockpile," but the quantity of available antibiotics is uncertain. The report explains that early administration of antibiotics is effective in the treatment of plague, but that antibiotic treatment must be started within 24 hours of the development of symptoms. A few hours later, a VNN story reports that hospitals are running out of antibiotics.


A "push-pack" from the National Pharmaceutical Stockpile (NPS) arrives in Denver, but there are great difficulties in moving antibiotics from the stockpile delivery point to the persons who need it for treatment and prophylaxis. Out-of-state cases begin to be reported. The CDC notifies bordering states of the epidemic. Cases are reported in England and Japan. Both Japan and the World Health Organization (WHO) request technical assistance from the CDC.


A number of hospitals in Denver are full to capacity, and by the end of the day, they are unable to see or to admit new patients. Thirteen hundred ventilators from the NPS are to be flown to Colorado. The number of bodies in hospital morgues is reported to have reached critical levels. By 5:00 p.m. mountain time, the CDC has performed an epidemiological investigation on 41 cases. The U.S. Surgeon General flies to Colorado to facilitate communications issues. Many states are now requesting components of the NPS from the CDC. By the end of the day, 1871 plague cases have occurred in persons throughout the United States, London and Tokyo. Of these, 389 persons have died.


May 22 (day 3 of exercise). Hospitals are understaffed and have insufficient antibiotics, ventilators, and beds to meet demand. They cannot manage the influx of sick patients into the hospitals. Medical care is "beginning to shut down" in Denver. A total of 151 patient charts have been reviewed by state and federal health officials who are pursuing the epidemiological investigation.  There are difficulties getting antibiotics from the NPS to the facilities that need them. Details of a distribution plan are still not formalized.

Officials from the Department of Public Health and Environment and the CDC have determined that secondary spread of disease appears to be occurring. The population in Denver is encouraged to wear face masks. The CDC advises that Colorado state borders be cordoned off to limit further spread of plague throughout the United States and other countries. Colorado officials express concern about their ability to get food and supplies into the state. The governor's executive order is extended to prohibit travel into or out of the state of Colorado. By noon, there are reports of 3060 U.S. and international patients with pneumonic plague, 795 of whom have died.


May 23 (day 4 of exercise). There are conflicting reports regarding the number of sick persons and dead persons. Some reports show an estimated 3700 cases of pneumonic plague with 950 deaths. Others are reporting more than 4000 cases and more than 2000 deaths. . . .

...
Notes and Questions 
1.  Inglesby describes a number of what he terms “lessons” from the exercise.  Generally he notes that issues of “leadership, the role of authorities, and the processes of decision-making” were all “highly problematic,” and that political consideration often got more attention from “experts” than they might have gotten from elected officials. He continues:

Some participants attributed these difficulties to the decision-making processes of public health agencies. One observer commented about how "in public health, more decision-making is through democratic processes and consensus building, but for some decisions, this cannot work." . . . Another observer remarked, "the time frame that public health is accustomed to dealing with is not what is needed for bioterrorism….. . . Some from the CDC, state and local health agencies tried to look at this as a standard epidemiological investigation. In absolutely no way would this [scenario allow] a normal epidemiological investigation." . . .

The flow of information was another major concern of the participants…. It is also unlikely that health departments would have had the resources to acquire and analyze data rapidly enough to know the rate of secondary transmission or to pinpoint the outbreak's origin as quickly as was portrayed in the exercise. Without rapid access to this information and other data, decision-makers would have been even more ill-positioned to make important decisions, such as how and when to distribute antibiotics, make recommendations for containment measures, or communicate public education messages.

The large numbers of ill persons seeking medical care was one of the most serious challenges identified by the exercise, according to one senior health department official. Even at the outset of the epidemic, hospitals were quickly seeing far more cases than they could handle. Notional patient visits to the emergency department at one hospital were double and then triple the normal volumes. Within the short timeframe of the exercise, they quickly escalated to ten times the usual caseload.

With specific regard to quarantine and isolation of individuals, Igelsby noted:

Perhaps the issues that provoked the greater concerns and uncertainties with regard to TOPOFF were the series of containment measures that were undertaken to control the spread of the epidemic. Early in the crisis, antibiotic prophylaxis and isolation of individual patients in hospitals were the primary epidemic containment measures. Less than one full day into the exercise, the epidemic was rapidly spreading ‑‑ long before health authorities had sufficient time to characterize the common source of the outbreak, the rate of secondary transmission, the response to antibiotics, or the results of other containment measures. The unfolding situation precipitated a series of increasingly stringent containment measures. By the end of the first day, the Emergency Epidemic Response Committee issued a travel advisory that restricted travel in 16 Denver metropolitan counties. However, as one person noted, "the public was not [heeding] the voluntary travel advisory." Some people, in fact, were reported to have been racing out of the state. As part of the travel advisory, persons were advised to stay home unless they were close contacts of persons with diagnosed plague or were feeling sick; in the case of the latter, they were directed to seek medical care. As one observer noted, "They told one million people to stay in their homes. How would we have enforced this?" When asked what would be possible if the situation actually required it, the police and National Guard admitted to the Emergency Epidemic Response Committee that they would be unable to keep people at home. Another participant commented that, by the end of the exercise, "people had been asked to stay in their homes for 72 hours. . . . How were they supposed to get food or medicine?"


. . . .

When health officials were informed (by inject) on May 22 (5 days after the release of plague) that there were now more than 3000 persons with pneumonic plague, "it was not clear who they [the victims] were, where they lived, where they were exposed, how many of them were secondary cases.". . .

The governor's Emergency Epidemic Response Committee, in consultation with the CDC, discussed issuing an executive order that would close the Colorado state borders and the Denver International Airport. Not all committee members agreed that the borders should or could be closed...

Comments offered by one senior health participant summarized the implications and lessons of disease containment: Many previous bioterrorism exercises dealt with non-contagious diseases. It is just beginning to dawn on us how dramatically different this was as the exercise ended. It terminated arbitrarily and many issues were left unresolved. It is not clear what would have happened if it had gone on. . . . Competition between cities for the NPS has already broken out. It had all of the [characteristics] of an epidemic out of control.
2. For additional descriptions of the TOPOFF exercise and the lessons that may have been learned, see Donald A. Henderson, et al., A Plague On Your City: Observations From TOPOFF, 32 CLINICAL INFECTIOUS DISEASES  436 (2001); Richard E. Hoffman & Jane E. Norton, Lessons Learned From a Full-Scale Bioterrorism Exercise, 6 EMERGING INFECTIOUS DISEASES 652 (2000). 

Since the first TOPOFF, there have been several other simulated exercises, testing the ability of federal, state, and local public health agencies to respond collectively to a disaster -- often demonstrating some of the same organizational and management problems encountered in the Colorado exercise. For one example, see Joint Center for Lessons Learned, Smallpox Strikes Puerto Rico in Bioterrorism Exercise, J. HOMELAND SECURITY (August 9, 2004)(available at http://www.homelandsecurity.org/journal/articles (last visited April 2005); see also a simulated smallpox attack on Oklahoma City, described at http://www.homelandsecurity.org/darkwinter (last visited April 2005). 
According to that homeland security website, the Oklahoma exercise demonstrated five “learning points”: biological weapons could threaten vital national security interests; current organizational structures are not well suited to managing a biological attack; there is no surge capacity in our health system; dealing with the media is critical; and should a contagious bioweapon pathogen be used, containing the spread of disease will present significant ethical, political, cultural, operational, and legal challenges.

TOPOFF 2 was held in May of 2003: a simulated release of the plague in Chicago. As of the Spring of 2005, plans were in place for “TOPOFF 3,” a simulation of a smallpox outbreak in New Jersey and a chemical attack in Connecticut. See http://www.dhs.gov/dhs.public/ (last visited April 2006).

3.  The Department of Homeland Security seems especially fond of running exercises like TOPOFF and involving the public health community in them. The primary rationale for such exercises is to “educate, train, or develop interorganizational and interjurisdictional relationships.” As a committee of the Institute of Medicine has put it: “…having partnerships is preferable to working in isolation.  Furthermore, some level of organization and coordination is essential to help avoid chaos; rehearsing processes may lead to smoother functioning of complex response systems, and in the event of an emergency, for example, a smallpox attack, having personnel that possess certain knowledge and skills (e.g., smallpox diagnosis, vaccination, and search and containment) is better than having personnel that did not receive such education and training.”

Nonetheless, the Committee concluded that although the assumptions underlying the utility of such exercises are reasonable, “The overall effectiveness of exercises as a preparedness strategy has not been well demonstrated, and research is needed to determine, for example, whether exercises could be considered predictors of successful response, what type of exercise would have the greatest positive influence on preparedness, what exercises are most cost-effective, and the best way to assess opportunity costs posed by conducting exercises.”  Committee on Smallpox Vaccination Program Implementation, Institute of Medicine, The Smallpox Vaccination Program:  Public Health in an Age of Terrorism 308-309 (2005)
Joseph Barbera, et al., Large-Scale Quarantine Following Biological Terrorism in the United States 
286 JAMA 2711 (2001)

*     *     *

Throughout history, medical and public health personnel have contended with epidemics . . . . Historically, quarantine was a recognized public health tool used to manage some infectious disease outbreaks, from the plague epidemic in the 13th century to the influenza epidemics of the 20th century. During the past century in the United States, professional medical and public health familiarity with the practice of quarantine has faded. . . . Despite this lack of modern operational experience local, state, or federal incident managers commonly propose or have called for quarantine in the early or advanced stages of bioterrorism exercises. . . . A striking example of the inclination to resort to quarantine was demonstrated during a recent federally sponsored national terrorism exercise, TOPOFF 2000. . . .

Given the rising concerns about the threat of bioterrorism and the concomitant renewed consideration of quarantine as a possible public health response to epidemics, it is important that the implications of quarantine in the modern context be carefully analyzed. 

Quarantine v. Isolation


. . .  In the historical context, quarantine was defined as detention and enforced segregation of persons suspected to be carrying a contagious disease. Travelers or voyagers were sometimes subjected to quarantine before they were permitted to enter a country or town and mix with the inhabitants. . . .


Unfortunately, during modern bioterrorism response exercises, this term has been used broadly and confusingly to include variety of public health disease containment measures, including travel limitations, restrictions on public gatherings, and isolation of sick individuals to prevent the spread of disease. The authors believe that it is most appropriate to use quarantine to refer to compulsory physical separation, including restriction of movement, of populations or groups of healthy people who have been potentially exposed to a contagious disease, or to efforts to segregate these persons within specified geographic areas. . . We use the term isolation to denote the separation and confinement of individuals known or suspected . . . to be infected with a contagious disease to prevent them from transmitting disease to others. . . .

Legislative Framework for Disease Containment

[The article then discusses the distribution of responsibilities between local and state government and the general inadequacy of local and state legislation concerning quarantine.]

The federal government has the authority to enact quarantine when presented with the risk of transmission of infectious disease across state lines. . . . [T]he CDC is the federal agency authorized to manage federal quarantine actions. The implementation apparatus for such an order could involve other agencies . . . . The federal government may also assert supremacy in managing specific intrastate incidents if so requested by that state’s authorities or if it is believed that local efforts are inadequate. . . .

For travelers seeking to enter the United States, the CDC has the authority to enact quarantine. . . . While rarely used, detention of arriving individuals, including U.S. citizens, is authorized to prevent the entry of specified communicable disease into the United States. [This could be described as isolation].

Currently, federal law authorizes cooperative efforts between the federal government and the state relating to planning, training, and prevention of disease epidemics and other health emergencies. Despite this, lines of authority between federal and state/local jurisdictions have not been sufficiently tested to ensure that all essential parties have clear understanding of the boundaries and interface between these potentially conflicting authorities. In a large-scale or rapidly evolving natural or deliberate biological incident, confusion and conflict in this public health authority may result. . . .

. . . .

Key Considerations in Quarantine Decisions

In most infectious disease outbreak scenarios, there are alternatives to large-scale quarantine that may be more medically defensible, more likely to effectively contain the spread of the disease, less challenging to implement, and less likely to generate unintended adverse consequences. Decisions to invoke quarantine, therefore, should be made only after careful consideration of 3 major questions . . . .

1. Do Public Health and Medical Analyses Warrant the Imposition of Large-Scale Quarantine?

Decision makers must consider whether large-scale quarantine implementation at the time of discovery of a disease outbreak has a reasonable scientific chance of substantially diminishing the spread of disease. There is no valid public health or scientific justification for any type of quarantine in the setting of disease outbreaks with low or no person-to-person transmission, such as anthrax. Despite this, quarantine has been invoked in anthrax bioterrorism hoaxes in recent years. Among the many diseases that are termed contagious, only a limited number could pose a serious risk of widespread person-to-person transmission. Of these contagious diseases with potential for widespread person-to-person transmission, only a limited number confer sufficient risk of serious illness or death to justify consideration of sequestration of large groups or geographic areas. In addition to the agent characteristics, available treatment and prophylaxis options also create the context for the decision process. Public health responses must be accurately tailored to meet the specific risks and resource needs imposed by individual agents.

There are imaginable contexts in which a large-scale smallpox outbreak would generate a reasonable consideration for quarantine. But even in the setting of a bioterrorist attack with smallpox, the long incubation period almost ensures that some persons who were infected in the attack will have traveled great distances from the site of exposure before the disease is recognized or quarantine could be implemented. . . .

2. Are the Implementation and Maintenance of Large-Scale Quarantine Feasible?

Is there a plausible way to determine who should be quarantined? Are there practically available criteria for defining and identifying a group or a geographic area that is at higher risk of transmitting a dangerous disease? As noted, depending on the disease-specific incubation period and due to the mobility of modern society, it is probable that a population exposed to a biological weapon will have dispersed well beyond any easily definable geographic boundaries before the infection becomes manifest and any disease containment measures can be initiated. Even within a specific locale, it will be initially impossible to clearly define persons who have been exposed and, therefore, at risk of spreading the disease. A quarantine of a neighborhood would potentially miss exposed individuals, but a large-scale quarantine of a municipality could include many with no significant risk of disease. Currently proposed or functional health surveillance systems have not yet demonstrated adequate proficiency in rapid disease distribution analysis.

Are resources available to enforce the confinement? The human and material resources that would be required to enforce the confinement of large groups or persons, perhaps against their will, would likely be substantial, even in a modest-sized quarantine action. The behavioral reaction of law enforcement or military personnel charged with enforcing quarantine should also be considered. It is possible that fear of personal exposure or public reaction to enforcement actions may compromise police willingness to enforce compliance.

Can the quarantined group be confined for the duration during which they could transmit the disease? Quarantine will not be over quickly. The period during which confined persons could develop disease might be days or weeks, depending on the specific infectious agent. Development of illness among detainees could prolong the confinement of those remaining healthy. Resources and political resolve must be sufficient to sustain a quarantine of at least days, and probably weeks. Furthermore, the multiple needs of detainees must be addressed in a systematic and competent fashion. . . .

3. Do the Potential Benefits of Large-Scale Quarantine Outweigh the Possible Adverse Consequences?

. . . .

What are the health risks to those quarantined? . . . [T]here are U.S. historical examples in which persons with clear evidence of infection with a contagious disease have been quarantined together with persons with no evidence of infection. It is now beyond dispute that such measures would be unethical today, but a recent event illustrates that this ethical principle might still be disregarded or misunderstood [citing an incident in which an airplane full of passengers was isolated because one passenger had suspicious symptoms].

What are the consequences if the public declines to obey quarantine orders? It is not clear how those quarantined would react to being subjected to compulsory confinement. Civilian noncompliance with these public health efforts could compromise the action and even become violent. Historical quarantine incidents have generated organized civil disobedience and wholesale disregard for authority. . . . Some might lose confidence in government authorities and stop complying with other advised public health actions (e.g., vaccination, antibiotic treatment) as well. The possibility also exists for development of civilian vigilantism to enforce quarantine . . . . The rules of engagement that police are expected to follow in enforcing quarantine must be explicitly determined and communicated in advance. Protection of police personnel and their families against infection would be essential to police cooperation.

What are the consequences of restricting commerce and transportation to and from the quarantined area? Halting commercial transactions and the movement of goods to and from quarantined areas will have significant economic effects that may be profound and long term and reach well beyond the quarantined area. Much modern business practice relies on just-in-time supply chains. Shortages of food, fuel, medicines and medical supplies, essential personnel, and social services (sanitation) should be anticipated and provisions must be in place to deal with such issues. Post-quarantine stigmatization of the geographic location and of the population quarantined should be anticipated. 

Conclusions and Recommendations

The essential first step in developing any disease containment strategy is to determine if the disease is communicable. If not, then no consideration of quarantine should be pursued. If the disease of concern is contagious, then the specific mechanism of disease transmission must drive the disease containment strategy (e.g., spread by cough at close distances or possibly over long range, as has occurred in smallpox outbreaks; or spread through person-to-person contact, as in Ebola outbreaks). Some progress in delineating disease containment strategies for bioterrorism-induced outbreaks has already occurred in the form of consensus public health and medical recommendations, though more diseases must be addressed and public health actions examined. Political leaders in particular need to understand that a single strategy for limiting the spread of all contagious diseases is not appropriate and will not work. The political consequences of public health actions such as large-scale quarantine must also be carefully examined and understood. Modern U.S. disaster response has consistently focused on assistance to those directly affected; in the case of bioterrorism, response will focus on both those potentially and actually infected. With implementation of quarantine, the perception may be that those potentially and actually infected have instead been secondarily harmed by response actions.

In an outbreak of a contagious disease, disease containment may 

be more effectively achieved using methods that do not attempt to contain large groups of people. As noted, persons with clinical or laboratory evidence demonstrating infection with a contagious disease should be isolated, separate from those who do not have clinical or laboratory evidence of that disease. Depending on the illness, this isolation may be primarily respiratory, body fluid, or skin contact isolation rather than full physical separation from all healthy people.


Additionally, population-based public health intervention strategies should also be considered. Depending on the context, rapid vaccination or treatment programs, widespread use of disposable masks (with instructions), short-term voluntary home curfew, restrictions on assembly of groups (e.g., schools, entertainment sites) or closure of mass transportation (buses, airliners, trains, and subway systems) are disease containment steps that may have more scientific credibility and may be more likely to result in diminished disease spread, more practically achievable, and associated with less adverse consequences. For clarity, these alternative disease control measures should not be termed quarantine or quarantine actions.


During large-scale contagious disease outbreaks, decision makers would be critically dependent on the availability of timely, accurate information about what is happening and what interventions are desirable and feasible. Emergency management and public health officials will need real-time case data and the analytic capacity to determine the epidemiological parameters of the outbreak to make the most appropriate disease containment decisions. Clinicians will seek information about the natural history and clinical management of the illness and ongoing analyses of the efficacy of treatment strategies. Rapid communication between the medical and public health communities may be especially important and in most locales is currently not conveyed by electronic means or though routine, well-exercised channels.

Positive incentives may help to persuade the public to take actions that promote disease containment. The ready provision of adequate medical expertise, appropriate vaccines or antibiotics, or distribution of disposable face masks to the public in specific circumstances are examples of incentives that may positively influence population behavior to promote disease containment. Allowing family members to voluntarily place themselves at some defined, calculated risk of infection to care for their sick loved ones might encourage participation in a community’s overall disease containment strategy. . . .
The development of strategies for communicating with the public throughout a disease outbreak is of paramount importance. . . . Once public credibility is lost, it will be difficult or impossible to recover. A well-informed public that perceives health officials as knowledgeable and reliable is more likely to volunteer to comply with actions recommended to diminish the spread of the disease. Effective information dissemination would work to suppress rumors and anxiety and enlist community support.

It is clear that public health strategies for the control of potential epidemics need to be carefully reevaluated. This process should ensure that civil rights and liberties are kept at the forefront of all discussions . . . . Further delineation of the authority to impose quarantine is required, and the political and psychological implications must be addressed. Given the complex multidisciplinary nature of the problem, further analysis of possible disease containment strategies would ideally include experts from the fields of medicine, public health, emergency management, law, ethics, and public communication. . . .

*     *     *
Notes and Questions

1. The threat of a fast-spreading infectious disease, whether introduced by terrorists or by Mother Nature, presents unique problems that will be measured not only in terms of the immediate impact -- widespread illness and death -- but in terms of long term social and economic consequences. A fast-spreading disease would quickly exhaust local first-aid and medical resources, and, possibly, even the food and water supply. People would stop reporting to work (and some of those people would have first-response and medical responsibilities). The state and the federal governments may act to support local efforts, but even their resources may be at best only able to contain the spread of the disease. Scenarios involving hundreds or even thousands of casualties are imaginable.

What would happen then? The result might be a loss of confidence in the ability of the government to govern, possibly even a loss of respect for the rule of law. Most Americans have ambivalent feelings about “big government” intervention, but most Americans also have lived their lives in a world in which they could confidently assume that their government, big or otherwise, could maintain order and resolve virtually any widespread problem. For them, an unchecked epidemic disease would be a unique and potentially unsettling experience. 

2. As several of the articles excerpted in this chapter argue, Americans need to increase their level of preparation for what appears to be the inevitable: either a naturally created, fast-moving outbreak of an infectious disease, or the release by terrorists of some comparable biological threat. Indeed, “preparedness” seems to be the new buzz word of public health policymaking. But what exactly do we have to do to be prepared? Part of the answer may simply be to educate ourselves and overcome the “it can’t happen here” complacency that many Americans seem to exhibit, or at least exhibited until the fall of 2001. Other suggestions are more concrete:

-- more and more coordinated laboratories to identify diseases and biological agents better and quicker;

-- more and better trained staff for state and local health departments;

-- better (and more sophisticated) communication among local, state, and federal agencies, between government agencies and private health care providers, and between private providers -- even those who normally compete for the same health care business and don’t like to talk freely to each other;

-- better communication between public health agencies and the mass media;

-- better education of private health care workers as to what to do (e.g., identify and report signs of contagious diseases) and what not to do (e.g., prescribe antibiotics to patients who are worried about future terrorist attacks).


There has been only some improvement in public health preparedness since 9/11, mostly in the areas of communications, response plans and staff training.  National Association of County and City Health Officers, The Impact of Federal Funding on Local Bioterrorism Preparedness, RESEARCH BRIEF, Issue 5, No.9 (April 2004). For a more recent assessment of bioterrorism preparedness and public health agencies, see http://healthyamericans.org/state/bioterror/ (last visited August 2006).


All of the “preparedness” recommendations, of course, apply to the public health system generally and not just to that portion of the public health infrastructure that is designed to respond to bioterrorism or the outbreak of an epidemic disease. All of these recommendations also sound like good ideas. But how do we make these things happen? Just dedicate more money to these sorts of activities? Increase federal oversight of state and local public health agencies? Create independent private organizations to assess our preparedness and any future progress? Do we need a “super-agency” or a “bioterrorist czar”? 
More basically, why haven’t these problems been fixed already? After all, none of these recommendations is anything more than common sense. Who has failed: our leaders, our policymakers, or all of us who select and support them?

3.  The Stafford Disaster Assistance and Emergency Relief Act provides for federal assistance to the states in the cases of natural emergencies and disasters, as in the case of floods or hurricanes.

See 42 U.S.C. § 5121 et seq. Note, however, that Stafford Act assistance is not available in the case of biological or disease-related disasters or emergencies.


Apart from the Stafford Act authority, several federal agencies have statutory authority to act in public health and related emergencies, including the Department of Health and Human Services, the Department of Defense and the Department of the Interior, all generally coordinated through the Department of Homeland Security created in 2002.

As described in the notes to Section D supra, there are several documents outlining the responsibilities of these federal agencies in the event of a pandemic outbreak or other large, fast-moving biological event. The plan excerpted in Section D is only one example. The NATIONAL RESPONSE PLAN (NRP) adopted by the Bush Administration in 2005 attempts to specify which agencies will have what responsibilities, how decisions within and across agencies will be made, and the factors that will determine how and when federal resources will be allocated in a wide range of emergencies. For its full text, see http://www/dhs.gov/dhs/public/ (last visited April 2006); see also the NATIONAL INCIDENT MANAGEMENT SYSTEM (NIMS) describing the structural arrangements among the various agencies that may respond to these types of emergencies.


While these “master plans” and, especially, the NRP, represent a great deal of work and decision making, what exactly are they? Are they enforceable? Do they carry any legal significance or are they merely a kind of public pronouncement? Is any agency or any person really bound to act in accordance with these plans? One possibility is that they are more of a process than a set of rules: They may provide the vehicle through which various state and federal officials and their staffs interact and, on a provisional basis, create a decision-making framework in the expectation that they will be able to communicate better and more effectively when the next disaster arrives. 


For a good discussion of the need for such administrative arrangements (and the problems that they are attempting to mitigate), see the evaluation of the response to Hurricane Katrina at http://www.whitehouse.gov/reports/katrina-lessons-learned (last visited August 2006).

4.  An event with consequences like those of a “bioterrorist attack” need not, of course, come from sources outside of the United States or, for that matter, necessarily be an intentional attack. The release of a fast-spreading infectious disease could be accidental or due to the careless practices of otherwise legitimate researchers. For one discussion of the likelihood of such an event, see NATIONAL RESEARCH COUNCIL, NATIONAL ACADEMIES, BIOTECHNOLOGY RESEARCH IN AN AGE OF TERRORISM 17-29 (2004)(available on line at 

http://newton.nap.edu/catalog/10827.html (last visited August 2006). 

2. Planning for Public Health Emergencies: Legal Aspects
CENTER FOR LAW AND PUBLIC HEALTH, MODEL STATE EMERGENCY HEALTH POWERS ACT (2001)
[Note that the authors of the Act, led by Professor Larry Gostin, have published  3 major versions of this Act, the first dated October 23, 200l, the second dated December 21, 2001, and the third prepared  as a “Model State Public Health Act” as part of their TurningPoint exercise, dated September, 2003; the portions reprinted here are from the December 21, 200l version]
*     *     *

Section 103
Purposes.
(a) To require the development of a comprehensive plan to provide for a coordinated, appropriate response in the event of a public health emergency . . . 

. . . .
Section 104. Definitions

. . . .

(m) A “public health emergency” is an occurrence of imminent threat of an illness or health condition that:

(1) is believed to be caused by any of the following:


(i) bioterrorism;


(ii) the appearance of a novel or previously controlled or eradicated infectious agent or biological toxin;


(iii) [a natural disaster;]


(iv) [a chemical attack or accidental release; or]


(v) [a nuclear attack or accident]; and

(2) poses a high probability of any of the following harms:


(i) a large number of deaths in the affected population;


(ii) a large number of serious or long-term disabilities in the affected population; or


(iii) widespread exposure to an infectious or toxic agent that poses significant risk of substantial future harm to a large number of people in the affected population.





* * *
ARTICLE II. PLANNING FOR A PUBLIC HEALTH EMERGENCY

Section 201. Public Health Emergency Planning Commission. 

The Governor shall appoint a Public Health Emergency Planning Commission ("the Commission"), consisting of the State directors, or their designees, of agencies the Governor deems relevant to public health emergency preparedness, a representative group of state legislators, members of the judiciary, and any other persons chosen by the Governor. The Governor shall also designate the chair of the Commission.

. . . .

The Commission shall, within six months of its appointment, deliver to the Governor a plan for responding to a public health emergency, that includes provisions or guidelines on the following: (1) Notifying and communicating with the population during a state of public health emergency in compliance with this Act; (2) Central coordination of resources, manpower, and services, including coordination of responses by State, local, tribal, and federal agencies; (3) The location, procurement, storage, transportation, maintenance, and distribution of essential materials, including but not limited to medical supplies, drugs, vaccines, food, shelter, clothing and beds; (4) Compliance with the reporting requirements in Section 301; (5) The continued, effective operation of the judicial system including, if deemed necessary, the identification and training of personnel to serve as emergency judges regarding matters of isolation and quarantine as described in this Act; (6) The method of evacuating populations, and housing and feeding the evacuated populations; (7) The identification and training of health care providers to diagnose and treat persons with infectious diseases; (8) The vaccination of persons, in compliance with the provisions of this Act; (9) The treatment of persons who have been exposed to or who are infected with diseases or health conditions that may be the cause of a public health emergency; (10) The safe disposal of infectious wastes and human remains in compliance with the provisions of this Act; (11) The safe and effective control of persons isolated, quarantined, vaccinated, tested, or treated during a state of public health emergency; (12) Tracking the source and outcomes of infected persons; (13) Ensuring that each city and county within the State identifies the following:

(i) sites where persons can be isolated or quarantined in compliance with the conditions and principles for isolation or quarantine of this Act; (ii) sites where medical supplies, food, and other essentials can be distributed to the population; (iii) sites where public health and emergency workers can be housed and fed; and (iv) routes and means of transportation of people and materials. . . .

. . . .
ARTICLE III. MEASURES TO DETECT AND TRACK PUBLIC HEALTH EMERGENCIES

Section 301. Reporting.

A health care provider, coroner, or medical examiner shall report all cases of persons who harbor any illness or health condition that may be potential causes of a public health emergency. Reportable illnesses and health conditions include, but are not limited to, the diseases caused by the biological agents listed in 42 C.F.R. § 72, app. A (2000) and any illnesses or health conditions identified by the public health authority.  In addition to the foregoing requirements for health care providers, a pharmacist shall report any unusual or increased prescription rates, unusual types of prescriptions, or unusual trends in pharmacy visits that may be potential causes of a public health emergency . . .
. . . .

Section 303. Information sharing.

Whenever the public safety authority or other state or local government agency learns of a case of a reportable illness or health condition, an unusual cluster, or a suspicious event that may be the cause of a public health emergency, it shall immediately notify the public health authority. 


. . . .
ARTICLE IV. DECLARING A STATE OF PUBLIC HEALTH EMERGENCY

A state of public health emergency may be declared by the Governor upon the occurrence of a "public health emergency" . . . . Prior to such a declaration, the Governor shall consult with the public health authority and may consult with any additional public health or other experts as needed. The Governor may act to declare a public health emergency without consulting with the public health authority or other experts when the situation calls for prompt and timely action. A state of public health emergency shall be declared by an executive order that specifies: (a) the nature of the public health emergency, (b)the political subdivision(s) or geographic area(s) subject to the declaration, (c) the conditions that have brought about the public health emergency, (d) the duration of the state of the public health emergency, if less than thirty (30) days, and (e) the primary public health authority responding to the emergency. The declaration of a state of public health emergency shall activate the disaster response and recovery aspects of the State, local, and inter-jurisdictional disaster emergency plans in the affected political subdivision(s) or geographic area(s). . . .

. . . .
. . . The public health authority shall have primary jurisdiction, responsibility, and authority for: (1) Planning and executing public health emergency assessment, mitigation, preparedness response, and recovery for the State; (2) Coordinating public health emergency response between State and local authorities; (3) Collaborating with relevant federal government authorities, elected officials of other states, private organizations or companies; (4)Coordinating recovery operations and mitigation initiatives subsequent to public health emergencies; and (5) Organizing public information activities regarding public health emergency response operations.
After the declaration of a state of public health emergency, special identification for all public health personnel working during the emergency shall be issued as soon as possible. The identification shall indicate the authority of the bearer to exercise public health functions and emergency powers during the state of public health emergency. Public health personnel shall wear the identification in plain view.

. . . .

Section 404. Enforcement. 

During a state of public health emergency, the public health authority may request assistance in enforcing orders pursuant to this Act from the public safety authority. The public safety authority may request assistance from the organized militia in enforcing the orders of the public health authority.

. . . .


...
ARTICLE V. SPECIAL POWERS DURING A STATE OF PUBLIC HEALTH EMERGENCY: MANAGEMENT OF PROPERTY

Section 501. Emergency measures concerning facilities and materials. 

The public health authority may exercise, for such period as the state of public health emergency exists, the following powers over facilities or materials: (a) To close, direct and compel the evacuation of, or to decontaminate or cause to be decontaminated any facility of which there is reasonable cause to believe that it may endanger the public health. (b) To decontaminate or cause to be decontaminated, or destroy any material of which there is reasonable cause to believe that it may endanger the public health.


. . . .

Section 502. Access to and control of facilities and property generally. 

The public health authority may exercise, for such period as the state of public health emergency exists, the following powers concering facilities, materials, roads, or public areas: (a) To procure, by condemnation or otherwise, construct, lease, transport, store, maintain, renovate, or distribute materials and facilities as may be reasonable and necessary to respond to the public health emergency, with the right to take immediate possession thereof. Such materials and facilities include, but are not limited to, communication devices, carriers, real estate, fuels, food, and clothing. (b) To require a health care facility to provide services or the use of its facility if such services or use are reasonable and necessary to respond to the public health emergency as a condition of licensure, authorization or the ability to continue doing business in the state as a health care facility. The use of the health care facility may include transferring the management and supervision of the health care facility to the public health authority for a limited or unlimited period of time, but shall not exceed the termination of the declaration of a state of public health emergency. (c) To inspect, control, restrict, and regulate by rationing and using quotas, prohibitions on shipments, allocation, or other means, the use, sale, dispensing, distribution, or transportation of food, fuel, clothing and other commodities, as may be reasonable and necessary to respond to the public health emergency.... 

...

Section 505. Control of health care supplies.

...
During a state of public health emergency, the public health authority may procure, store, or distribute any anti-toxins, serums, vaccines, immunizing agents, antibiotics, and other pharmaceutical agents or medical supplies located within the State as may be reasonable and necessary to respond to the public health emergency, with the right to take immediate possession thereof.... 

. . . .

ARTICLE VI. SPECIAL POWERS DURING A STATE OF PUBLIC HEALTH EMERGENCY: PROTECTION OF PERSONS

Section 601. Protection of persons. 

During a state of public health emergency, the public health authority shall use every available means to prevent the transmission of infectious disease and to ensure that all cases of contagious disease are subject to proper control and treatment.

. . . .

Section 602. Medical examination and testing. 

During a state of public health emergency the public health authority may perform physical examinations and/or tests as necessary for the diagnosis or treatment of individuals. Medical examinations or tests may be performed by any qualified person authorized to do so by the public health authority.

Medical examinations or tests must not be such as are reasonably likely to lead to serious harm to the affected individual. The public health authority may isolate or quarantine, pursuant to Section 604, any person whose refusal of medical examination or testing results in uncertainty regarding whether he or she has been exposed to or is infected with a contagious or possibly contagious disease or otherwise poses a danger to public health.

. . . .

Section 603. Vaccination and treatment.

During a state of public health emergency the public health authority may exercise the following emergency powers over persons as necessary to address the public health emergency: (a) To vaccinate persons as protection against infectious disease and to prevent the spread of contagious or possibly contagious disease. Vaccination may be performed by any qualified person authorized to do so by the public health authority. A vaccine to be administered must not be such as is reasonably likely to lead to serious harm to the affected individual. To prevent the spread of contagious or possibly contagious disease the public health authority may isolate or quarantine, pursuant to Section 604, persons who are unable or unwilling for reasons of health, religion, or conscience to undergo vaccination pursuant to this Section. (b) To treat persons exposed to or infected with disease.

Treatment may be administered by any qualified person authorized to do so by the public health authority. Treatment must not be such as is reasonably likely to lead to serious harm to the affected individual. To prevent the spread of contagious or possibly contagious disease the public health authority may isolate or quarantine, pursuant to Section 604, persons who are unable or unwilling for reasons of health, religion, or conscience to undergo treatment pursuant to this Section.

. . . .

Section 604. Isolation and quarantine.

During the public health emergency, the public health authority may isolate or quarantine an individual or groups of individuals. This includes individuals or groups who have not been vaccinated, treated, tested, or examined pursuant to Sections 602 and 603. The public health authority may also establish and maintain places of isolation and quarantine, and set rules and make orders. Failure to obey these rules, orders, or provisions shall constitute a misdemeanor. The public health authority shall adhere to the following conditions and principles when isolating or quarantining individuals or groups of individuals:

(1) Isolation and quarantine must be by the least restrictive means necessary to prevent the spread of a contagious or possibly contagious disease to others and may include, but are not limited to, confinement to private homes or other private and public premises.

(2) Isolated individuals must be confined separately from quarantined individuals.

(3) The health status of isolated and quarantined individuals must be monitored regularly to determine if they require isolation or quarantine.

(4) If a quarantined individual subsequently becomes infected or is reasonably believed to have become infected with a contagious or possibly contagious disease he or she must promptly be removed to isolation.

(5) Isolated and quarantined individuals must be immediately released when they pose no substantial risk of transmitting a contagious or possibly contagious disease to others.

(6) The needs of persons isolated and quarantined shall be addressed in a systematic and competent fashion, including, but not limited to, providing adequate food, clothing, shelter, means of communication with those in isolation or quarantine and outside these settings, medication, and competent medical care.

(7) Premises used for isolation and quarantine shall be maintained in a safe and hygienic manner and be designed to minimize the likelihood of further transmission of infection or other harms to persons isolated and quarantined.

(8) To the extent possible, cultural and religious beliefs should be considered in addressing the needs of individuals, and establishing and maintaining isolation and quarantine premises.

Persons subject to isolation or quarantine shall obey the public health authority's rules and orders; and shall not go beyond the isolation or quarantine premises. Failure to obey these provisions shall constitute a misdemeanor. . . .

Section 605. Procedures for isolation and quarantine. 

(a) The public health authority may temporarily isolate or quarantine an individual or groups of individuals through a written directive if delay in imposing the isolation or quarantine would significantly jeopardize the public health authority's ability to prevent or limit the transmission of a contagious or possibly contagious disease to others. The written directive shall specify the following: (i) the identity of the individual(s) or groups of individuals subject to isolation or quarantine; (ii) the premises subject to isolation or quarantine; (iii) the date and time at which isolation or quarantine commences; (iv) the suspected contagious disease if known . . . . A copy of the written directive shall be given to the individual to be isolated or quarantined or, if the order applies to a group of individuals and it is impractical to provide individual copies, it may be posted in a conspicuous place in the isolation or quarantine premises. Within ten (10) days after issuing the written directive, the public health authority shall file a petition pursuant to Section 605(b) for a court order authorizing the continued isolation or quarantine of the isolated or quarantined individual or groups of individuals. 

(b) The public health authority may make a written petition to the trial court for an order authorizing the isolation or quarantine of an individual or groups of individuals. A petition shall specify the following: (i) the identity of the individual(s) or groups of individuals subject to isolation or quarantine; (ii) the premises subject to isolation or quarantine; (iii) the date and time at which isolation or quarantine commences; (iv) the suspected contagious disease if known; (v) a statement of compliance with the conditions and principles for isolation and quarantine of Section 604(b); and (vi) a statement of the basis upon which isolation or quarantine is justified in compliance with this Article. . . . Notice to the individuals or groups of individuals identified in the petition shall be accomplished within twenty-four (24) hours in accordance with the rules of civil procedure. A hearing must be held on any petition filed pursuant to this subsection within five (5) days of filing of the petition. In extraordinary circumstances and for good cause shown the public health authority may apply to continue the hearing date on a petition filed pursuant to this Section for up to ten (10) days, which continuance the court may grant in its discretion giving due regard to the rights of the affected individuals, the protection of the public's health, the severity of the emergency and the availability of necessary witnesses and evidence. The court shall grant the petition if, by a preponderance of the evidence, isolation or quarantine is shown to be reasonably necessary to prevent or limit the transmission of a contagious or possibly contagious disease to others. An order authorizing isolation or quarantine may do so for a period not to exceed thirty (30) days. The order shall (a) identify the isolated or quarantined individuals or groups of individuals by name or shared or similar characteristics or circumstances; (b) specify factual findings warranting isolation or quarantine pursuant to this Act; (c) include any conditions necessary to ensure that isolation or quarantine is carried out within the stated purposes and restrictions of this Act; and (d) be served on affected individuals or groups of individuals in accordance with the rules of civil procedure. . . .

An individual or group of individuals isolated or quarantined pursuant to this Act may apply to the trial court for an order to show cause why the individual or group of individuals should not be released. The court shall rule on the application to show cause within forty-eight (48) hours of its filing. If the court grants the application, the court shall schedule a hearing on the order to show cause within twenty-four (24) hours from issuance of the order to show cause. The issuance of an order to show cause shall not stay or enjoin an isolation or quarantine order. An individual or groups of individuals isolated or quarantined pursuant to this Act may request a hearing in the trial court for remedies regarding breaches to the conditions of isolation or quarantine. . . .
In any proceedings brought for relief under this subsection, in extraordinary circumstances and for good cause shown, the public health authority may move the court to extend the time for a hearing, which extension the court in its discretion may grant giving due regard to the rights of the affected individuals, the protection of the public's health, the severity of the emergency and the availability of necessary witnesses and evidence.

A record of the proceedings pursuant to this Section shall be made and retained. In the event that, given a state of public health emergency, parties can not personally appear before the court, proceedings may be conducted by their authorized representatives and be held via any means that allows all parties to fully participate.

The court shall appoint counsel at state expense to represent individuals or groups of individuals who are or who are about to be isolated or quarantined pursuant to the provisions of this Act and who are not otherwise represented by counsel. . . .

In any proceedings brought pursuant to this Section, to promote the fair and efficient operation of justice and having given due regard to the rights of the affected individuals, the protection of the public's health, the severity of the emergency and the availability of necessary witnesses and evidence, the court may order the consolidation of individual claims into group or claims where: (i) the number of individuals involved or to be affected is so large as to render individual participation impractical; (ii) there are questions of law or fact common to the individual claims or rights to be determined; (iii) the group claims or rights to be determined are typical of the affected individuals' claims or rights; and (iv) the entire group will be adequately represented in the consolidation.
. . . .

Section 608. Licensing and appointment of health personnel. 

The public health authority may exercise, for such period as the state of public health emergency exists, the following emergency powers regarding licensing and appointment of health personnel: (a) To require in-state health care providers to assist in the performance of vaccination, treatment, examination, or testing of any individual as a condition of licensure, authorization, or the ability to continue to function as a health care provider in this State. (b) To appoint and prescribe the duties of such out-of-state emergency health care providers as may be reasonable and necessary to respond to the public health emergency. . . . Any out-of-state emergency health care provider appointed pursuant to this Section shall not be held liable for any civil damages as a result of medical care or treatment related to the response to the public health emergency unless such damages result from providing, or failing to provide, medical care or treatment under circumstances demonstrating a reckless disregard for the consequences so as to affect the life or health of the patient....
. . . .

ARTICLE VIII. MISCELLANEOUS


. . . .

Section 804. Liability.

Neither the State, its political subdivisions, nor, except in cases of gross negligence or willful misconduct, the Governor, the public health authority, or any other State or local official referenced in this Act, is liable for the death of or any injury to persons, or damage to property, as a result of complying with or attempting to comply with this Act or any rule or regulations promulgated pursuant to this Act during a state of public health emergency.


...
During a state of public health emergency, any private person, firm or corporation and employees and agents of such person, firm or corporation in the performance of a contract with, and under the direction of, the State or its political subdivisions under the provisions of this Act shall not be civilly liable for causing the death of, or injury to, any person or damage to any property except in the event of gross negligence or willful misconduct.


...
*     *     *

Kenneth R. Wing, Policy Choices and Model Acts: Preparing for the Next Public Health Emergency
13 Health Matrix 71 (2003)

*     *     *

Let me start with some unkind comments about "model acts" and their drafters. Circulating a "model act" is the most cumbersome and ineffective way I can think of to inform the general public or state policymakers concerning important policy choices. If in fact the Center's experts or the CDC or anyone else has a clear vision of what needs to be done by the various states to prepare for the next public health emergency, they should say so -- as clearly and specifically as possible -- and provide the rest of us with a descriptive explanation of that vision and some insightful defense of the necessity and feasibility of achieving it. . . . If and when a state wants to adopt the Center's recommendations, surely someone will have to convert those policy choices into statutory terms. That's what statute drafting is all about: It's a technical and instrumental job, but it's one that ought to follow -- not precede -- the more fundamental task of deciding what that statute ought to say. For that matter, even if a state decides to do any or all of what the Center has proposed, just how to draft appropriate legislation to implement that choice will depend greatly upon the pre-existing legal structure of that particular state, something that varies from jurisdiction to jurisdiction. A one-size-fits-all "model act" would be of marginal value even for this purpose. More importantly, a "model act" is of virtually no value in doing what really needs to be done now: informing our state policymakers of the choices they should consider and the merits of the alternatives that face them.

But even to the extent that I can figure out what is proposed by the "model act" or how such measures might work . . . I'm not impressed with either the authors' ideas or their craftsmanship. As I decode the December [2002] draft, there are three major elements of the "model act": First, the "model act" would create what the authors’ call an emergency planning commission. Second, the act would require the reporting of various indicia of infectious diseases and other public health risks by health care providers; and it would create a "public health authority" empowered to investigate these reports and other potential causes of a public health emergency. Third, the "model act" would specify those circumstances under which the governor may declare a public health emergency and it would create a series of extraordinary powers concerning the public use of private property and the confinement of individuals during such an emergency. . . . 

The emergency planning commission is described by Article II of the "model act" as a commission of legislators, judges, local public health officials, and other "interested persons" appointed by the governor who are empowered to write a "public health emergency plan," essentially a description of how the federal, state, and local governments will react and share authority in a public health emergency. It is hard to evaluate or critique this proposal without knowing more specifically what its authors have in mind. . . . If the objective of Article II is that the state should empanel -- as state's so often do -- still another study commission or advisory body, it seems unnecessary to include this commission in an already cumbersome legislative package. I would argue that it is also inappropriate: Study commissions are hardly an efficient or expeditious vehicle for making important and difficult decisions. The December draft has a nonexclusive list of 15 categories of issues that the commission is required to address within a six month-time frame. Why create a study commission for this particular set of choices, leaving these choices to be reconsidered within the state legislature once the commission has completed its study? Why now, when common sense and recent events would dictate that speed is of the political essence?

On the other hand, if Article II of the "model act" is proposing a regulatory agency or that any of the commission's decisions would be binding, it is indeed an extraordinary proposal: Create a new governmental agency with members drawn from the various branches of government and include both local officials and "other interested persons." Give that body policymaking authority with minimal statutory limits on its scope. That's heady stuff. I can speculate that this agency would do lots of things -- both good and bad -- but again I return to essentially the same questions: What does the Center think this agency can and will do and why do they think it will do so better than the normal lawmaking apparatus of the states? It's nice to be original -- but why? Why this sort of commission and to what end? . . .

I also know that if a state were to create the type of commission suggested by the "model act" and give it binding regulatory authority, there would be serious constitutional objections to such legislation. The principles of separation of powers impose limits on the legislature's ability (a) to delegate legislative-type decisions to independent agencies, and (b) to give any authority to a governmental body made up of members of a mix of judicial, legislative, and executive actors. For that matter, no state law can authorize a commission to exercise binding authority over what the federal government can do, which is among the things that the "model act" empowers the commission to address. . . 


Article III requires that health care providers (and coroners and medical examiners) report "all cases of persons who harbor any illness or health condition that may be potential causes of a public health emergency" to a [designated] state agency within 24 hours." Pharmacists are similarly required to report any unusual or increased use of prescription drugs that may indicate a public health emergency. (Veterinarians, live stock owners, and others have similar obligations with regard to animal diseases.) The information requirements are extensive: providers are required to report the name, address, medical condition, location, and essentially any other information that is considered relevant to the "potential cause of a public health emergency."

The public health authority (described in Article I of the "model act" as some designated state or local agency) is charged with the authority to investigate these reports, track individuals, and, if I am reading the "model act" correctly, "ensure that they are subject to proper control measures . . . ."  
I have no doubt that all states need to collect and analyze data on infectious diseases and other public health risks quickly and effectively. I also have no doubt that the states should structure and empower some agency to respond to identified public health risks. Indeed, all states do so in one way or another. My questions concerning the reporting requirements, the public health authority, and the broad investigational powers that would be created under the "model act," however, are not unlike those outlined above: Why should a state create such an extensive system of reporting and in this particular manner? Anyone familiar with the experience of tracking AIDS and HIV exposure knows that mandatory disclosure of individual-identifying data can be counterproductive (not to mention politically volatile). . . . The extent of the power of the public authority to investigate these reports is not clear from the "model act" but, as written, it is virtually without limit. As such, it is notable -- and somewhat ironic -- that there are no provisions for the protection of confidentiality or privacy written into the statute although, in a later article of the "model act," the authors have had the foresight to immunize public officials from liability for exceeding their powers. 

More to the point, is there any evidence -- from the events of September 11, 2001, or otherwise -- that suggests such laws should be in place? Are state or local agencies even equipped to handle this volume of information? What would be the impact on the behavior of people seeking medical attention? Again, interesting ideas are interesting ideas, but a proposed solution to a problem -- let along a "model act" -- has to be tied to some assessment of the problem and its underlying causes. Why enact this type of legislation at this time? Many states have enacted comparable regulatory requirements but in much more limited circumstances -- reporting of gun shot wounds for instance --and under much more carefully prescribed limits on the government's investigational response. Even those programs are controversial. State and local public health agencies have long struggled to maintain a user-friendly public image and a posture that emphasizes their public health -- not their public safety character. The public health authority created by the "model act" would permanently obliterate that distinction. . . .

Article IV of the "model act" authorizes the governor to declare a "state of public health emergency." It specifies the power of the state legislature to terminate the state of emergency after sixty days (premised on certain legislative findings). In Articles V and VI the extraordinary powers that can be exercised by the state during a declared public health emergency are described . . . . But even apart from the concerns I have with the extent of the emergency powers envisioned by the authors of the "model act," I have a more basic constitutional concern with Article IV. 

Under the constitutional structure in most states, the governor, as the chief executive, has inherent powers to act in an emergency, apart from any gubernatorial powers that may be created by the state's statutes. The exact limits on the governor's emergency powers are not clear, as, by their nature, they are infrequently exercised and litigated. 

. . . .

. . . [T]he "model act" -- by defining what can be done by whom and under what circumstances -- would necessarily limit the authority of the governor to act in any ways other than those set out in that legislation. If I were in the governor's office, or even just concerned about the integrity of that office, I would be opposed to such a proscriptive effort -- especially one in an area of such immediate concern. Among other concerns, would I want the scope of my authority in a public health emergency to be limited to that which is the end-product of a legislative debate? Politics being politics, isn't it just as likely that that legislation will be influenced by people who want to tie the governor's hands -- possibly for reasons wholly unrelated to public health emergencies? More to the point, the next public health emergency may involve nuclear exposure or some result of Mother Nature's, not some bioterrorist's, wrath. A statute drawn in anticipation of the most recent public health emergency may actually inhibit the discretion of the governor to act in another unanticipated fashion. The fact that what happens next may be what no one has anticipated is, after all, undeniably part of our post-September 11, 2001, world. 

. . . .

I would rather accept the status quo: The governor is empowered to act in an emergency in whatever way she thinks appropriate. The courts can adjudicate the legitimacy of those actions on a case-by-case basis. The legislatures can enact, post hoc, remedial legislation. With most problems in most times, that is, admittedly, not a recipe for good public policymaking. For emergencies of the sort we are considering here, it is the proper and more workable order of action. And that's not just my own idea of good policy, it's the way the state and federal constitutions read or, to be more accurate, it is what has been read into our constitutional structure in order to make it workable. . . .

As noted earlier, the powers outlined in Articles V and VI of the "model act" have drawn the most public attention and controversy... 
The provisions of Articles V and VI only outline the powers that the "model act" would allow the state during a declared emergency. In statutory interpretation, as in so many other things in life, the devil may be found in the details as often as in the broad outlines of an enactment. Words like "reasonable and necessary" and "preponderance of the evidence" carry a lot of legal baggage. The details of how and when isolation orders would be issued might create a program so constrained that it becomes a rare event, even in emergencies. Again, if the authors of the "model act" really want the states to consider authorizing public officials to do what the language of the "model act" suggests, we would be all better served with a textual description of what is proposed and, most importantly, some justification for creating what, even in its broad outlines, appears to be a public health version of martial law.

I could go through these subsections line-by-line, or spend hours (or pages) raising questions about the "temporary" isolation of groups of people without notice or requiring medical providers to participate in mass testing programs as a condition of their licensure or any one of a number of other specific provisions. But my basic question would in all cases have the same common element: Why? What is it that we have learned about the public health risks that we face that would counsel creating this elaborate and draconian apparatus? What is it that we cannot do now, under existing statutory enactments or through the implied powers of the governor, that we need to empower some public authority to do through such sweeping legislation? Why, for that matter, recommend that state legislatures even consider such legislation -- given the media circus that would likely surround such deliberations? There are lots of theories of liberty and reasoned justifications for its denial. Under most, individual and economic liberty is assumed the status quo and its denial is selectively justified and done so in a particularized fashion. Why do we need all of what is outlined in the "model act"?

I can think of circumstances under which some individuals may have to be isolated or quarantined involuntarily. There might even be extraordinary circumstances under which isolation or quarantine should be mandated on the basis of a "group" -- although again I find myself wondering exactly what the authors meant by such terminology in Articles V and VI. I also can imagine events that would necessitate some massive marshalling of medical resources, both public and private. But why create the regulatory apparatus for doing so in advance? Why do so in such plenary and heavy-handed terms? Is there any reality-based evidence that American providers need to be regulated in such a fashion during an emergency? Why not improve education and communication and funding such that providers can and will do what the "model act" would simply require under penalty of criminal sanctions? Again I reflect on what we learned in the Fall of 2001 about the behavior in a public health emergency of government officials, medical care providers, businesses and property owners, and thousands of ordinary Americans. Not then nor now do I find myself wishing that the Model State Emergency Health Powers Act had been in effect. There are some things I do wish had been in existence and will be in the next comparable scenario: more funding for state and local health departments, new procedures for communicating across jurisdictions and from public health to public safety agencies, better training for emergency medical personnel, and so on. I find little to suggest that what we need is the ability to quickly suspend civil rights and to empower public health officials to command and control all public and private resources. If my state is ever faced with a public health emergency, I would prefer that we respond to it on a case-by-case basis and in the ad hoc way anticipated under our constitutional system.

Surely what we need in the state of Washington and in many other states is a discussion of how to prepare for the next public health emergency. I strongly suspect that that discussion will focus quickly on staffing, infrastructure, and other resource and organizational problems. We also should discuss the adequacy of our state's legal structure. Among other things, we should immediately figure out the parameters of the governor's emergency powers under our state's constitutional structure. . . . It is possible that we may decide that given our constitutional structure and existing statutory framework remedial legislation should be adopted. But it’s also possible that nothing more can or should be added to our legal structure. We may find instead that what we need is more resources and more expertise and better coordination of both. Not incidentally, to the extent that we do decide to empower a public health authority to do some of the more draconian things outlined in the "model act," both as a political and constitutional matter, we should be doubly sure that the resources and expertise are available to do those things accurately and effectively.

It is entirely possible that the most basic assumption underlying the "model act" is flawed. If in fact there is a need for some remedial legislation of the type outlined in the "model act,” or, for that matter, any other, it may need to be federal legislation, not state legislation. Anthrax doesn't respect state borders or jurisdictional niceties. Whatever public health emergency we experience in Washington is likely to be a problem for Oregon and Idaho and, for that matter, Canada as well. Think about the number of Washingtonians that get on and off airplanes, trains, or Interstate 5 each day. In both practical and constitutional terms, public health emergencies that reach across state borders can only be resolved at the federal level. That may not be what conservative politicians like to hear, but interstate problems, including interstate public health emergencies are the province of congressional, not state authority; for that matter, interstate activities are one area in which the states cannot act even in the absence of federal action. As I have said so often above, I have a hard time deciphering what the authors of the "model act" envision we need, but it seems rather odd to me that they have chosen to implement that vision through a model state law. At the very least, it would seem the federal/state issue deserves some prefactory attention in their proposal, particularly as it is quite possible that at least portions of their vision could only be enacted as a matter of federal law.

*     *     *

Lawrence O. Gostin, When Terrorism Threatens Health: How Far ARE Limitations on Personal and Economic Liberties Justified? 
55 Florida Law Review 1105, 1159-69 (2003)

*     *     *

. . . The relative low cost, ease of transport, and difficulty of detection makes bioweapons attractive to those intending to inflict harm and widespread fear on civil society. The fact that several countries have developed such weapons and fringe groups have used them (with minor success), is further evidence that bioweapons are technically feasible and that some people desire the capability. Biological agents already have been used within the United States, and there are strong indicators that the public health infrastructure is currently unprepared to cope with a large-scale attack. These risks require society to contemplate measures designed to avert an attack or minimize the impact should an attack occur.
The question faced is not whether the government should have liberty-limiting authority designed to cope with an attack, but what powers the state should have under what circumstances. American society prizes liberty and freedom, openness and tolerance; these values are part of the national identity and seem sometimes to rise to the level of inviolable tenets. These values, important in their own right, need to be balanced against equally valid values of population health and safety.
The task for society is to grant government power in a way that clearly separates the warranted from the unwarranted. That task is difficult enough even though most clear thinkers agree in principle about the legitimacy of state action in these contexts. What is still more difficult is setting justifiable boundaries for state action to address moderate risk situations where government cannot be sure of the precise parameters of the threat society faces. How can the law help assure that citizens' lives are secure, while preserving their values?
The answer to this question first requires a careful balance between individual and collective interests. The law must seriously consider authentic . . . claims to human dignity and tolerance of [diversity and individual choice]. At the same time, legal scholars should recognize that individual choices are shaped by the social context in which people live. The law also must take account of bona fide group interests, including a community's claim to a certain level of health, safety, and security. The law's objective, then, should be to take both private (personal freedom) and public (the social dimensions of human existence) interests seriously, recognizing that neither is dispensable. 

The problem with constructing legal standards and procedures for state action is that any formulation necessarily expresses a preference for one set of interests over another, even if government seeks to respect both. Setting the legal standard too high effectively thwarts legitimate collective interests because, in practice, government action is chilled if not blocked. Setting the standard too low results in the opposite error of excessive deference to state action. The law cannot calibrate precisely enough to split the difference exactly.
. . . [T]here is no reason, a priori, for choosing one set of values over the other. In particular, I do not concede that liberalism should be the default preference. Rights, in other words, do not invariably trump common good. Thus, if government can point to a moderate risk and propose interventions that are reasonably well targeted and not unduly burdensome, the law should permit a sphere of state action. By doing so, each person bears a small burden (equitably distributed), but as members of a community all gain in the social exchange.
My refusal to cede to the primacy of individualism is animated by my concern for public safety in a health emergency. It is important that the government has the authority to act quickly should a bioterrorist attack occur. Quick action will be required on the part of both federal and local governments to minimize the impact of the attack and to protect the population. The federal government will need to move supplies from the National Pharmaceutical Stockpile in ways that distribute resources fairly and quickly enough to help those affected. Similarly, plans designed to mobilize experts from the CDC must provide for a prompt response, and the federal government must be prepared to provide support for state and local governments that may be overwhelmed by the sudden drastic increase in public health needs.
State and local governments must have the ability to act quickly as well. If a contagious disease agent is used, compulsory powers, like quarantine, will be effective only if they are used during the early stages of the outbreak. Otherwise, those who were initially infected will spread the disease to their contacts, and those contacts to their own contacts, until the geographical area affected is too vast to make quarantine plausible and effective. Laws and regulations that provide for compulsory powers in a fair and expeditious manner must be in place in order to avoid delays that would render the quarantine moot. In addition, state and local governments must have surveillance mechanisms in place for early detection. Timely identification of a health threat will facilitate distribution of needed resources (e.g., medical personnel, medicine, and hospital equipment) in an equitable and expedient way. While careful consideration of policy choices and extensive deliberation are hallmarks of democracy, this reflection must take place now, so that when the government is called upon to act, it is able to do so in time to be useful.
...
A successful framework would allow the government to act quickly in response to an emergency, but not allow individual liberties to be reduced to an unacceptable level. The best way to work toward this balance is to make use of traditionally successful mechanisms, like the democratic process, checks and balances, clear criteria for decision making, and judicial procedures designed to control the abuse of power by governmental agencies. In addition, the framework could adopt the modern concept of "shielding" -- the governmental duty to engage the community in voluntary measures of self-protection as a "less restrictive alternative" to compulsion. . . .

. . . 

Public health policy is riddled with contradictions. Agency officials seek power without constraint. Since they are "experts," they resist substantive or procedural fetters on their decisions. Public health officials often distrust the lay public or their elected representatives, believing they do not understand the sciences of public health and are ill-suited to make sound judgments about infectious disease. The liberal public, on the other hand, prefers strict limits on agency action. They, in turn, often do not trust "experts" to provide objective information and respect individual rights. 


The resolution of these differences should take place in the policy making branch of government. Legislators, although not experts, have a fiduciary duty to the public, which should include assuring the public's health and safety. At the same time, the legislature is accountable to the electorate and should avoid undue restrictions on individual freedoms. Legislatures obviously cannot make detailed choices in response to an emergency but, as suggested below, should put in place clear criteria and procedures for agency action.

. . .
The legislature also should specify clear criteria for the exercise of public health powers. Objective standards have at least two positive effects. First, the political branch of government specifies in advance of a threat the conditions under which it will countenance the use of compulsion. The legislature, as discussed above, can deliberate about the appropriate conditions for coercion and remains politically accountable. Second, the use of clear criteria has a constraining effect on public health agencies. Deciding ahead of time what elements must be present for the executive branch to intervene offers some protection against policy based on suspect motives or irrational public fear. By circumscribing the conditions under which agencies can exercise power, it is possible to permit effective action while reigning in governmental excesses.

Most existing infectious disease statutes afford agencies broad discretion without setting clear standards for the exercise of power. This approach affords public health officials broad authority and makes it difficult to hold them accountable. Although health officials may prefer wide statutory mandates that grant them flexibility, they are not well served by such legislative inattention to standards. If agencies need to exercise strong power, they are more likely to gain political and public acceptance if they can point to a clear legislative standard supporting their decisions. 


...

Clear standards for agency action can limit discretion, helping ensure that power is exercised only where needed. Yet, there is still a need for procedural safeguards. Procedural due process has an instrumental and normative value in the context of a public health emergency. Primarily, due process helps ensure that compulsory powers are correctly applied. By affording individuals the right to a fair hearing, there is increased certainty that the individual actually is infectious, poses a risk to others, and cannot or will not comply with public health advice.
...
Some scholars advocate government engagement with the community to promote measures of self-protection -- a modern concept known as "shielding." Shielding operates on a macro-level, known as "community-shielding," and on a micro-level, labeled "self-shielding." ...
Shielding often is seen as an alternative to compulsory measures. Scholars particularly urge its use as a non-coercive model of mass civil confinement: "a form of insulation wherein individuals and groups employ a self-imposed isolation, or quarantine, within their natural surrounding for a temporary period of time." Under this reasoning, government, far in advance of an actual attack, should "prepare the public to stay in place voluntarily, to resist the impulse to flee to family and friends outside the initial danger zone." 

The shielding concept could usefully be placed within the legal framework for bioterrorism preparedness by requiring government to supplement (although not supplant) compulsory powers with voluntary approaches. As a form of least drastic means, the law would require public health authorities to provide mechanisms for keeping the public informed about the health emergency, its effects, and the ways in which the public can minimize the impact of the event on themselves and their communities. Preparing a means of effective communication is important in gaining the public's trust and avoiding panic. In addition, it allows the state to use the resources of the community effectively.
Public cooperation is important to the success of counter-bioterrorism interventions. If resources, like medicines, vaccines, or other supplies, need to be distributed, the public will need to follow public health advice and approach distribution points in a rational state of mind to prevent chaos. Similarly, if quarantine or isolation is mandated, the cooperation of the public is crucial to its success. A panicked public will require a much greater force of peacekeepers-police or the National Guard, for instance-to maintain order. Building the public's trust through communicating correct and timely information is crucial to successful management of any emergency.
...
*     *     *
Oregon Revised Statutes §§ 401.654, 401.657 (SELECTED PROVISIONS RELATED TO HEALTH SERVICES IN A PUBLIC HEALTH EMERGENCY)
§ 401.654. Registry of emergency health care providers established
(1) The Department of Human Services may establish a registry of emergency health care providers who are available to provide health care services during an emergency or crisis. The department may require training related to the provision of health care services in an emergency or crisis as a condition of registration.
(2) The department shall issue identification cards to health care providers included in the registry established under this section that:
(a) Identify the health care provider;
(b) Indicate that the health care provider is registered as an Oregon emergency health care provider;
(c) Identify the license or certification held by the health care provider;
(d) Identify the health care provider's usual area of practice if that information is available and the department determines that it is appropriate to provide that information.
(3) The department by rule shall establish a form for identification cards issued under subsection (2) of this section.
(4) The department shall support and provide assistance to the Office of Emergency Management in emergencies or crises involving the public health or requiring emergency medical response.

. . . .

§ 401.657 Emergency health care center, designation
(1) The Department of Human Services may designate all or part of a health care facility or other location as an emergency health care center. Upon the Governor declaring a state of emergency under § 401.055 or proclaiming a state of impending public health crisis after determining that a threat to the public health is imminent and likely to be widespread, life-threatening and of a scope that requires immediate medical action to protect the public health, emergency health care centers may be used for:
(a) Evaluation and referral of individuals affected by the emergency . . . .
(b) Provision of health care services; and
(c) Preparation of patients for transportation.
(2) The department may enter into cooperative agreements with local public health authorities that allow local public health authorities to designate emergency health care centers under this section.
(3) An emergency health care center designated under this section must have an emergency operations plan and a credentialing plan that governs the use of emergency health care providers registered under § 401.654 and other health care providers who volunteer to perform health care services at the center under § 651 to § 401.670. The emergency operations plan and credentialing plan must comply with rules governing those plans adopted by the department.
*   *   *

(PROVISIONS OF) THE FEDERAL VOLUNTEER PROTECTION ACT 

42 U.S.C. §§ 14503, 14504

§ 14503. Limitation on liability for volunteers
(a) Liability protection for volunteers. Except as provided in subsections (b) and (d) of this section, no volunteer of a nonprofit organization or governmental entity shall be liable for harm caused by an act or omission of the volunteer on behalf of the organization or entity if --
(1) the volunteer was acting within the scope of the volunteer's responsibilities in the nonprofit organization or governmental entity at the time of the act or omission;
(2) if appropriate or required, the volunteer was properly licensed, certified, or authorized by the appropriate authorities for the activities or practice in the State in which the harm occurred, where the activities were or practice was undertaken within the scope of the volunteer's responsibilities in the nonprofit organization or governmental entity;
(3) the harm was not caused by willful or criminal misconduct, gross negligence, reckless misconduct, or a conscious, flagrant indifference to the rights or safety of the individual harmed by the volunteer; and
(4) the harm was not caused by the volunteer operating a motor vehicle, vessel, aircraft, or other vehicle for which the State requires the operator or the owner of the vehicle, craft, or vessel to--
(A) possess an operator's license; or
(B) maintain insurance.
(b) Concerning responsibility of volunteers to organizations and entities. Nothing in this section shall be construed to affect any civil action brought by any nonprofit organization or any governmental entity against any volunteer of such organization or entity.
(c) No effect on liability of organization or entity. Nothing in this section shall be construed to affect the liability of any nonprofit organization or governmental entity with respect to harm caused to any person.
(d) Exceptions to volunteer liability protection. If the laws of a State limit volunteer liability subject to one or more of the following conditions, such conditions shall not be construed as inconsistent with this section:
(1) A State law that requires a nonprofit organization or governmental entity to adhere to risk management procedures, including mandatory training of volunteers.
(2) A State law that makes the organization or entity liable for the acts or omissions of its volunteers to the same extent as an employer is liable for the acts or omissions of its employees.
(3) A State law that makes a limitation of liability inapplicable if the civil action was brought by an officer of a State or local government pursuant to State or local law.
(4) A State law that makes a limitation of liability applicable only if the nonprofit organization or governmental entity provides a financially secure source of recovery for individuals who suffer harm as a result of actions taken by a volunteer on behalf of the organization or entity. A financially secure source of recovery may be an insurance policy within specified limits, comparable coverage from a risk pooling mechanism, equivalent assets, or alternative arrangements that satisfy the State that the organization or entity will be able to pay for losses up to a specified amount.  Separate standards for different types of liability exposure may be specified.
(e) Limitation on punitive damages based on actions of volunteers. . . . Punitive damages may not be awarded against a volunteer in an action brought for harm based on the action of a volunteer acting within the scope of the volunteer's responsibilities to a nonprofit organization or governmental entity unless the claimant establishes by clear and convincing evidence that the harm was proximately caused by an action of such volunteer which constitutes willful or criminal misconduct, or a conscious, flagrant indifference to the rights or safety of the individual harmed. [This provision] does not create a cause of action for punitive damages and does not preempt or supersede any Federal or State law to the extent that such law would further limit the award of punitive damages.
(f) Exceptions to limitations on liability. . . . The limitations on the liability of a volunteer under this chapter shall not apply to any misconduct that --
(A) constitutes a crime of violence . . . or act of international terrorism . . . for which the defendant has been convicted in any court;
(B) constitutes a hate crime . . . .
(C) involves a sexual offense, as defined by applicable State law, for which the defendant has been convicted in any court;
(D) involves misconduct for which the defendant has been found to have violated a Federal or State civil rights law; or
(E) where the defendant was under the influence (as determined pursuant to applicable State law) of intoxicating alcohol or any drug at the time of the misconduct.
§ 14504. Liability for noneconomic loss
(a) General rule. In any civil action against a volunteer, based on an action of a volunteer acting within the scope of the volunteer's responsibilities to a nonprofit organization or governmental entity, the liability of the volunteer for noneconomic loss shall be determined in accordance with subsection (b) of this section.
(b) Amount of liability
(1) In general. Each defendant who is a volunteer, shall be liable only for the amount of noneconomic loss allocated to that defendant in direct proportion to the percentage of responsibility of that defendant (determined in accordance with paragraph (2)) for the harm to the claimant with respect to which that defendant is liable. The court shall render a separate judgment against each defendant in an amount determined pursuant to the preceding sentence.
(2) Percentage of responsibility. For purposes of determining the amount of noneconomic loss allocated to a defendant who is a volunteer under this section, the trier of fact shall determine the percentage of responsibility of that defendant for the claimant's harm.

*      *      *
Notes and Questions
1. If and when federal agencies respond to a local or state public health problem, there are a myriad of legal problems involved in sorting out who can do what and under which circumstances. Americans need to be prepared, but American lawyers need to enhance their level of legal preparedness as well. 


First of all, state and local public health laws need to be understood, coordinated, and, where necessary, revised in preparation for the next terrorist attack or epidemic outbreak. Many local and state public health laws were devised in other contexts and other eras. Moreover, laws allowing for quarantine or isolation are likely to be out-of-date and in need of revision.

What other laws need to be examined and revised? More broadly, what else should lawyers be doing to prepare themselves? 


Legal professionals at CDC have attempted to specify the elements of the public health system’s legal preparedness that will need to be improved in order for the legal community to respond effectively to a bioterrorist or epidemic event:  
The first step in fleshing out the concept of public health legal preparedness is to unpack its four core elements. . . .
Laws or legal authorities clearly are the beginning point for public health legal preparedness, just as epidemiology is for outbreak investigation. Laws are the authoritative utterances of public bodies and come in many stripes, among them statutes, ordinances, and judicial rulings as well as the policies of such public bodies as school boards, mosquito control districts, transportation commissions, and land use planning bodies.
At the operational level, public health laws also include such "implementation tools" as executive orders, administrative rules and regulations, memoranda of understanding (e.g., between health departments and private hospitals for surge capacity or between health departments and law enforcement agencies for joint investigation of suspected terrorism), and mutual aid agreements among localities, states, or nations.
Laws, however, are neither self-creating nor self-enforcing. Thus the second core element is the competencies of the people who serve as the agents of public health legal preparedness. In the public sector these include elected officials, public health professionals, their legal counsel, government agency administrators, judges, law enforcement officials, and others. In the private sector are included medical practitioners, hospital and health plan administrators, community organizations, a wide range of service and advocacy organizations, and their legal counsel. Also important are the researchers, educators, and other scholars who develop the science base for public health legal preparedness and who educate practitioners in public health law. . . .

The third core element is information for these agents' use in shaping and applying public health laws. Examples include repositories of public health laws, updates on new enactments and judicial rulings, reports on innovations and public health law "best practices," and public health law practice guidelines. A surprising finding is how rare such information resources are. With some exceptions, there appear to be few, if any, published manuals on public health emergency law for government and hospital attorneys, "bench books" for judges to brief themselves on evidentiary standards for public health search warrants and quarantine orders, or databases of extant state and municipal public health emergency statutes and regulations.
The fourth core element is coordination of legal authorities across the multiple sectors that bear on public health practice and policy and across the vertical dimension of local-state-federal-international jurisdictions. Coordination is critical precisely because the public health system is richly multidisciplinary, multi-sectoral, and cross-jurisdictional.
Anthony Moulton, Richard N. Gottfried, Richard A. Goodman, Anne M. Murphy, & Raymond D. Rawson, What is Public Health Legal Preparedness? 31 J. L. MED. & ETH. 672, 671 (2003).
2. The interplay of federal and state authority may be particularly problematic. Any use of federal authority will have to be implemented under some specific federal statute (and not just be based on the existence of some connection to interstate commerce, as the Barbera article seems to imply) and may only be triggered, in some cases, by specific presidential declaration. Nor does the invitation of a state, by itself, legitimatize federal action. At least at the agency level, all federal action must derive from some federal statutory foundation.


We have already encountered one example of this, in connection with the CDC’s statutory authority to prevent diseases from entering the country and to regulate transmission across state lines, including the power to impose quarantine.  See sec. ___ [flu materials], supra, discussing 42 U.S.C. § 264 and its implementing regulations (both existing and proposed).  Note that 42 C.F.R. § 70.2 provides for federal intervention when a state or local government’s efforts to stop the spread of an infectious disease are inadequate; presumably this would provide some basis for federal action, even without the invitation or consent of a state. In addition, 42 U.S.C. § 243 authorizes CDC to act in concert with state or local public health authorities in matters relating to infectious diseases where the CDC is requested to do so. 

 Even where there is statutory authority for the CDC to act in matters relating to bioterrorism or in a naturally-occurring epidemic, there still may be legal problems associated with federal intervention. The legality of the use of military resources is a particularly problematic (and politically volatile) problem that lawyers should be prepared to address -- and, as with all other decisions made in these circumstances -- address very quickly. The Posse Comitatus Act, 18 U.S.C. § 1385, is a general prohibition on the use of military forces to enforce domestic criminal laws. Among other things, this would prevent the use of the army or other Department of Defense personnel in the enforcement of state or local isolation or quarantine laws, even if other federal personnel, such as those from the CDC, are involved in the implementation of those activities. The President does have the constitutional authority to authorize the use of military force -- essentially declaring martial law. The Insurrection Act, 10 U.S.C. §§ 331-334, also allows the President to authorize the use of military personnel in emergencies. There is also limited authority under 10 U.S.C. § 382 for the Secretary of Defense to extend assistance to the Department of Justice in some bioterroist emergencies. Otherwise, federal military personnel may have to limit their roles to “support” of other federal agencies and avoid engaging in what could be considered a violation of the Posse Comitatus Act.

Establishing the statutory basis for federal action, of course, is only one step in establishing the legal framework within which federal, state, and local public health agencies can act in concert. A myriad of other legal questions will have to be answered. (For just one example, see 42 U.S.C. § 233, limiting liability for health workers who participate in certain specified smallpox countermeasures.) Moreover, as illustrated in the TOPOFF exercise, some of the most difficult legal decisions will have to be made as part of the rapid implementation of the activities that these statutes and regulations authorize. Simply deciding who can decide certain legal questions will be difficult.
3. The full (and most recent) version of the Model State Emergency Health Powers Act can be found at the Center’s website, http://www.publichealthlaw.net (last visited April 2006). The model act has drawn a considerable amount of commentary, much of it critical, but it has sparked a healthy debate and led to the consideration and, in some cases, enactment of legislation in a number of states. For a defense of the model act, see James G. Hodge, Jr., Bioterrorism Law and Policy: Critical Choices for Public Health, 30 J. L. MED. 7 ETH. 254 (2002).

George Annas has been a particularly vocal critic of the act and its underlying philosophy. As he stated in an article written in the same symposium as the Wing article:


Of course, state public health, police, fire, and emergency planners should be clear about their authority, and to the extent the model act encourages states to review their emergency laws this is constructive. On the other hand, many of the provisions of this model act, especially those giving authority of public health officials over physicians and hospitals, and authority to quarantine without meaningful standards, seem to be based on the assumption that neither physicians nor the public are likely to cooperate with public health officials in the aftermath of a bioterrorist attack, and that panic is likely. . . .


[There are] three major objections to the initial version of the model act. First, it is far too broad, applying as it does not just to a smallpox attack, but to non-emergency conditions as diverse as our annual flu epidemic and the HIV epidemic. Second, although it may make sense to put public health officials in charge of responding to a smallpox attack, it may not make sense to put them in charge of responding to every type of a bioterrorism event. . . .


The third objection to the act is that there is no evidence from either 9/11 or the anthrax attacks that physicians, nurses, or members of the public panic, are reluctant to cooperate in responding to a bioterrorism attack, or are reluctant to take drugs or vaccines recommended by public health officials. . . . .



There is no chance that every, or even many, states will 
adopt the suggested act as written, so if uniformity is seen as 
necessary or desirable, only a federal statute can provide it.   
Obviously, it is also much more important what states like New 
York and California (large states that are likely bioterror 
targets) do than what states like Montana, Wyoming or Arkansas 
do.  So far, only a few states, like Delaware, Oklahoma, and 
South Carolina, have adopted the suggested act wholesale.  More 
typically states have ignored it, or like California, have 
considered it and rejected it outright.  Other states, like 
Minnesota, have modified their quarantine laws, but have updated 
them to be consistent with contemporary medical ethics and 
constitutional rights, rather than making them more arbitrary.
George J. Annas, Blinded by Terrorism: Public Health and Liberty in the 21st Century, 13 HEALTH MATRIX 33, 50-52, 60 (2003). For development of some of these same critiques, see George J. Annas, Bioterrorism, Public Health, and Civil Liberties, 346 NEW ENG. J. MED. 1337-1342 (2002). See also his response to Gostin’s Florida Law Review article, Puppy Love, Bioterrorism, Civil Rights, and Public Health, 55 FLA. L. REV. 1171 (2003).

4.  With specific regard to Florida’s version of the “Model Act”, which was based on the October 23, 2001 version, Annas has written:

There has been an epidemic of new state laws addressing public health powers in the event of a bioterrorist attack or epidemic since 9/11.  Florida’s is by far the most extreme.  Perhaps because it was the site of the first anthrax letter attack, Florida was fertile grounds for all sorts on so-called antiterrorist legislation. Within a year of September 11, the Florida legislature passed, and Governor Jeb Bush signed, 21 bills related to terrorism.  One of these 21 bills (2002-269) was based at least in part on the CDC-sponsored model, adopting the scheme of declaring a public health emergency to trigger additional government powers, and vesting this power in the state’s “health officer.” The state officer’s emergency powers are in four categories:  (1) the shipment of drugs in the state, (2) the provision of bulk drugs by pharmacists, (3) the temporary licensing of certain health care practitioners, and (4) power over individuals.  There are major problems will all of the provisions (especially the extraordinarily broad definition of “public health emergency” which, for example, would include the annual flu epidemics and HIV disease), but section 4, on the power over individuals, is so out of step with anything else in the rest of the country, and so inconsistent with basic human rights and constitutional law, that it warrants scrutiny.   The operative section gives the State Health Officer the following power over individuals in a public health emergency: 

4. Ordering an individual to be examined, tested, vaccinated, treated, or quarantined for communicable diseases that have significant morbidity or mortality and present a severe danger to public health.  Individuals who are unable or unwilling to be examined, tested, vaccinated, or treated for reasons of health, religion, or conscience may be subjected to quarantine.

a. Examination, testing, vaccination, or treatment may be performed by any qualified person authorized by the State Health Officer.

b. If the individual poses a danger to the public health, the State Health Officer may subject the individual to quarantine.  If there is no practical method to quarantine the individual, the State Health Officer may use any means necessary to treat the individual.

Any order of the State Health Officer given to effectuate this paragraph shall be immediately enforceable by a law enforcement officer…

This section of the  Florida law can be usefully contrasted to a  Minnesota law on the same subject, which rather than trading off civil liberties for security, takes a human rights and health approach.  Specifically, the Minnesota law provides:  “individuals have a fundamental right to refuse medical treatment, testing, physical or mental examination, vaccination, participation in experimental procedures and protocols, collection of specimens and preventative programs” even in a public health emergency. 

All four parts of this provision are extreme, and each shows how public health can drastically overreact to a perceived threat in ways that are counterproductive to public health and devastating to human rights.  The first part, relating the “ordering an individual to be examined…”  makes no public health sense at all, because there is no characteristic of the individual that gives rise to any suspicion or reason to believe that the individual either has the disease in question or has been exposed to the disease.  Instead, the mere presence of a disease in Florida that the state health officer designates as creating a “public health emergency” authorizes anyone designated as “qualified”  by the state health officer to order anyone to be “examined, tested, vaccinated, treated or quarantined.”  Mere refusal results in quarantine, without any evidence even of exposure to disease, let alone that the person is a threat to others.  This is not public health, but authorization for a public health police state.  This police-suspect model is the core mistake of the entire approach:  Americans (Floridians) are not the enemy in a bioterrorist attack, and to prearrange a response that has the police seek out, confine, and forceably inject innocent Floridians is makes no scientific or public health sense.   The enemy is the bioterrorist—although neither current law nor this Florida statute would permit police to do the things to a suspected bioterrorist it authorizes police to do to innocent Floridians.  This law not only misses the target, in shots in the wrong direction altogether.

But the third part, 4(b), is the most extreme and offensive and it is difficult to believe that anyone in the legislature actually read it.  The first sentence makes perfect sense, and summarizes the law in virtually every state:  “If the individual poses a danger to the public health, the State Health Officer may subject the individual to quarantine,” at least so long as the phrase “provided this is the least restrictive alternative available” is understood.  But the second sentence has no legal pedigree at all (at least outside of totalitarian states): “If there is no practical method to quarantine the individual, the State Health Officer may use any means to vaccinate or treat the individual.”  This could be labeled the “torture exception.”  If the risk is big enough to society, we can torture bioterrorists (and their victims!).  But governments cannot engage in torture (or slavery or murder) under any circumstances under applicable international human rights treaties, even where the very survival of their country is at risk.   Article 7 of the International Covenant on Civil and Political Rights is unambiguous:  “No one shall be subjected to torture or to cruel, in human or degrading treatment or punishment.  In particular, no one shall be subjected without his free consent to medical or scientific experimentation.”  And article 7 is one of the articles from which no derogation is permitted, even “in time of a public emergency which threatens the life of the nation.”  Because this section authorizes the violation of international law prohibition on torture, it is shocking to see it as part of a public health law. 

For almost all potential bioterrorist agents there is neither a vaccine nor an effective treatment; and even for garden variety new epidemics that could qualify as public health emergencies under the statute, like SARS, no approved treatment exists. So, what can this provision possibly mean?  That the state health officer can compel the use of potentially dangerous experimental drugs?  But this is a fundamental violation not only of international law, but also of basic US constitutional law, and US federal drug law.  No state law can, of course, overturn any, let alone all, of these higher laws.  Even assuming that there is an approved vaccine that could also serve as a treatment if delivered to an exposed person quickly (the smallpox vaccine seems to have been what whoever drafted this language was likely thinking about), what justification can there be for forcing the vaccination “by any means”?  The state gives only one, “if there is no practical method to quarantine the individual.”  But the entire statute is based on the premise that state public health officials know how to respond to a public health emergency, and should have the power to quarantine if needed.

This provision undercuts the assumption that state public health officials have done any planning at all, and instead assumes that the state will not be able to even provide quarantine facilities where needed—although it can also be read more cynically, to say the state need not provide quarantine for vaccination refusers but can simply force vaccination on everyone.  Either way, there is no constitutional or human rights justification for forced treatment.  Americans have a constitutional right to refuse any medical treatment, even lifesaving treatment.  It is also a fundamental principle of medical ethics that patients have the right to informed choice, and the right to refuse any medical intervention. An emergency may justify very short periods of confinement of individuals who public health officials believe pose a risk to others, but nothing justifies this type of “treatment.” 

Perhaps the only good news about the Florida statute is that even in the wake of 9/11 and the drumbeat of the threat of a possible smallpox attack, no other state has passed anything like it.   The Florida legislature, and its governor, should be ashamed.    

4.  There are many dimensions to the term “preparedness” when describing the potential ability of local, state, and federal governments to respond to public health emergencies. Perhaps the most fundamental is structuring the legal authority of each level of government to allow the various governmental agencies to perform the tasks that such emergencies will require.


One problem has to do with amassing the individual and institutional providers in sufficient numbers and in appropriate locations -- and in timely fashion -- to respond to public health needs. Obviously the existing distribution of hospitals, physicians, and other health care providers, both within and without the public sector, does not anticipate the immediate needs for emergency care, mass vaccination or treatment, or long-term confinement of thousands or even millions of people. Individual providers, supplies, even equipment will have to be mobilized and moved quickly, often across jurisdictional lines. Our experience on September 11, 2001, and in other emergencies has demonstrated that many individual providers will volunteer to support such efforts, even at great personal sacrifice, but even the logistics of moving and organizing volunteers can be problematic. 

The problems encountered by physicians and other health care providers who attempt to volunteer their services during various public health disasters are particularly troublesome. After Hurricane Katrina, for example, there were numerous reports of groups of providers who are denied access to disaster areas because local officials could not determine whether they were legally authorized to provider services in that jurisdiction. Other reports documented incidents of government officials attempting to prevent volunteers from entering disasters areas for fear that they could not coordinate their efforts.


The Oregon statute excerpted above is an attempt by one state to mitigate the impact of some of these problems, particularly the likelihood that any amassing of emergency services will likely be encumbered by the various state licensing, credentialing, and other regulatory laws that, during more normal times, are intended to insure that the services available are of sufficient quality, but that in an emergency could frustrate the efforts of public agencies and the willingness of private providers to respond to the needs of the moment. Lost in the details of this legislation is the essential objective: to allow the state public health authorities to authorized individual and institutional providers to provide services that may otherwise be beyond the scope of state and local regulatory limits. 

Note how much of the impact of the legislation is limited to circumstances where the governor has declared a specific emergency. Note also that the details of this statute are largely left to be completed by various local and state agencies, and by various providers. Does this make sense -- or does it just pass along the real decision making to other already over-burdened actors?

Is this statute enough? What other provisions might a state want to add to such legislation? What are the risks of doing so?
5. One aspect of the preparedness problem has focused on civil liability.  Again, both individual and institutional providers may be willing to participate in the response to an emergency or a disaster, but they may fear that providing emergency services under such conditions may run the risk of civil liability for negligence. This is particularly true for providers who may be licensed in one jurisdiction but called to provide services in another.  


Many states have already enacted “Good Samaritan” laws to insulate from negligence-liability, but not usually from gross negligence-liability, providers (and, in some cases, others) who provide first aid and other services in emergencies, although most of these statutes anticipated scenarios more akin to roadside emergencies. Other states have broader liability-limiting laws and some have enacted laws after September 11, 2001, anticipating their application in larger public health emergencies or disasters. Both state and federal law also provide some immunity from lawsuits for providers who are acting as governmental agents. Nonetheless, the potential for civil liability is still perceived as a problem, although for injured citizens, the bigger problem is negligent responders.

The federal statute excerpted above was one effort to mitigate the potential threat of liability for those who volunteer to work for a government or nonprofit agency. Note, of course, that it is not complete immunity, it is limited; and that the various qualifications of the statute would make it inapplicable to many volunteers. Is this sufficient? Should this be expanded? Conversely, does it go too far? Can you imagine scenarios where liability would be appropriate, but barred by this statute? If most negligence-based liability relies on some assessment of whether the defendant acted unreasonably, is it really likely that a court would regard a volunteer as violating the appropriate standard of conduct?
6.  There is a federal program that attempts to avoid both the problem of inter-jurisdictional credentialing and to mitigate the threat of liability for providers and other volunteers who cross jurisdictions. The Public Health Security and Bioterrorism Preparedness Act of 2002 contained provisions directing the DHSS to create a program called Emergency System for Advanced Registration of Volunteer Health Professional (ESAR-VHP). Among other activities, it encourages states to enact legislation such as the Oregon statute excerpted supra, provides guidelines for state programs, and provides federal funds for related activities. See, e.g., Department of Health and Human Services, Emergency System for Advance Registration of Volunteer Health Professionals (ESAR-VHP): Legal and Regulatory Issues (draft May 2006) (includes an exhaustive list of various state public health emergency laws).

7. Another potential problem involves the constitutional limits on joint, multi-state efforts to plan for public health emergencies and disasters. Under the commerce clause, only Congress can regulate interstate commerce, and while there are some “grey areas” within which an individual state can act in the absence of federal action, one constitutional limit is clear: Only with congressional approval can two or more states join together in some sort of cooperative effort. Such an activity is interstate commerce almost by definition. In response, Congress enacted federal law authorizing the Emergency Management Assistance Compact, Pub. L. No. 104-321. Among other things, this allows qualifying states to share identity-sensitive information, make arrangement for accepting out-of-state licensed professionals, and clarifiying the applicability of civil liability laws. For the most part, however, the terms of the compact only apply to agents of the state, not private volunteers (in the absence of additional state legislation). For additional information on EMAC, see http://www.emacweb.org/ (last visited August 2006). 







