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Court of Appeal
CONTRACT - Application for leave to appeal - Employer and employee - Findings by judge that employer engaged in repudiatory conduct and that repudiation of contract accepted by employee - Whether judge erred by finding that particular conduct of employer breached terms of contract - Whether any ground had real prospect of success - Leave to appeal refused. 

CONTRACT - Application for leave to appeal - Employer and employee - Restraint of trade clause - Termination of contract by employee's acceptance of employer's repudiatory conduct - Whether judge correct to find that employer not able to rely upon restraint clause in circumstances - Whether grounds had real prospect of success - Leave to appeal granted on all but one ground - Appeal dismissed. 

PRACTICE AND PROCEDURE - Appeal - Whether applicant advanced arguments not raised at trial - Whether applicant should be allowed to raise new case on appeal - Whisprun Pty Ltd v Dixon (2003) 77 ALJR 1598 applied. 

Crowe Horwath (Aust) P/L v Loone, Anthony 
Ashley, Priest, and Beach JJA 

[2017] VSCA 181
07/07/2017 
CONTRACTS - Construction and Interpretation of Contracts - Respondent's mobile phone stolen while overseas - Theft was part of fraud - SIM card removed from phone and used for multiple international calls and SMSs using call forwarding - Applicant claimed Respondent owed $34,945 for international roaming charges - International roaming not standard service under contract and had to be activated before use - Whether obligation to pay for international roaming services encompassed obligation to pay for calls constituted by call forwarding or diversion services - Fees and charges for international roaming to be read in context of contract - Contract imposed obligation to pay for calls on international roaming when customer's mobile phone used - SIM card used rather than phone - No obligation to pay - Appeal dismissed. 

Business Service Brokers P/L v Beveridge, Kim Anthony 
Santamaria and Ferguson JJA 

[2017] VSCA 184
14/07/2017 
CRIMINAL LAW - Application for leave to appeal against conviction - Applicant convicted of indecent assault - Whether trial judge erred in allowing prior statements made by complainant to be put to complainant in re-examination - Whether trial judge erred in admitting prior consistent statements of complainant through police informant - Whether trial miscarried due to prosecutor impugning credit of applicant's wife in closing address - Evidence Act 2008 s39, s108(3) - Leave to appeal refused. 

Jaensch, Hans Anton v Director of Public Prosecutions [DPP] 
Santamaria JA 

[2017] VSCA 192
20/07/2017
CRIMINAL LAW - Application for leave to appeal against sentence - One charge of engaging in sexual intercourse with child outside Australia - One charge of engaging in sexual activity with child outside Australia - One charge of producing child pornography material outside Australia - One charge of knowingly possessing child pornography - Sentence of 5 years and 3 months' imprisonment - Whether sentences imposed on two charges manifestly excessive - Criminal Code Act 1995 (Cth) s272.8, s272.9 - Assheton v The Queen (2002) 132 A Crim R 237, R v ONA (2009) 24 VR 197, R v Wicks [2005] NSWCCA 409 considered - Leave to appeal refused. 

Merrill, Elliott (a Pseudonym) v The Queen 
Santamaria JA 

[2017] VSCA 189
20/07/2017 
CRIMINAL LAW - Application for leave to appeal against sentence - One charge of intentionally causing serious injury - One charge of knowingly possessing child pornography - Sentence of 9 years' imprisonment with non-parole period of 6 years and 3 months - Whether sentence manifestly excessive - Effect of current sentencing practices on sentence - DPP (Cth) v Brown [2017] VSCA 162 - Nash v The Queen (2013) 40 VR 134, Tasevski v The Queen [2014] VSCA 135, Webster v The Queen [2016] VSCA 329, May-Jordan v The Queen [2017] VSCA 30 considered - Leave to appeal refused. 

Ranger, Ty v The Queen 
Santamaria JA 

[2017] VSCA 191
20/07/2017 
CRIMINAL LAW - Application for leave to appeal against sentence - One charge of trafficking in drug of dependence - One charge of possession of substance, material, documents or equipment for trafficking in drug of dependence - Sentence of 12 months' imprisonment and 2 year community correction order - Effect of timing of plea of guilty on sentence - Where plea of guilty entered at third committal mention - Where relevant period of trafficking disputed - Whether total sentence manifestly excessive - Haddara v The Queen [2016] VSCA 168 considered - Leave to appeal refused. 

Kolovouris, Christos v The Queen 
Santamaria JA 

[2017] VSCA 190
20/07/2017 
PRACTICE AND PROCEDURE - Application for continuation of stay of order pending special leave application - Whether substantial prospect that special leave to appeal will be granted - Balance of convenience - Where applicant has not questioned validity of security granted by it or events of default under security entitling mortgagee to exercise right of possession - Where applicant unable to pay money into court - Application dismissed. 

Beton Pumping Group P/L (subject to a deed of company arrangement) v Zoomlion Capital (Australia) P/L (No 2) 
Whelan and Santamaria JJA 

[2017] VSCA 185
13/07/2017 
PRACTICE AND PROCEDURE - Application for stay of judgment for delivery up of equipment - Where judgment given summarily - Where applicant mortgagor owes money to respondent mortgagee under chattel mortgages - Where mortgagee exercised right of repossession of equipment the subject of security - Where mortgagor seeks to hold mortgagee out of its rights to repossession based on set-off and counterclaim - Where mortgagor required to pay into court amount of outstanding mortgage debt as condition of stay - Where mortgagor unable to pay money into court - Longreach Family Living Pty Ltd v South Eastern Secured Investments Ltd [2009] VSC 499 applied - Application dismissed. 

Beton Pumping Group P/L (subject to a deed of company arrangement) v Zoomlion Capital (Australia) P/L 
Whelan and Santamaria JJA 

[2017] VSCA 183
12/07/2017 
PRACTICE AND PROCEDURE - Whether power in r9.09 of Supreme Court (General Civil Procedure) Rules 2015 to make a substitution order is discretionary - Relevance of Civil Procedure Act 2010 to exercise of Court's power under r9.09 - Power in r9.09 to make a substitution order to be exercised consistently with entitlement provided for by s29 of Administration and Probate Act 1958 - Absent 'disentitling circumstances' order should be made. 

Culve Engineering P/L (ACN 004 794 825); Tena Denham Nominees P/L (ACN 005 247 709) and Cerrato, Sandra ((in her capacity as executrix of the deceased estate of Rocco Cerrato) v Apollo General Engineering (Aust) P/L (In Liquidation) (ACN 005 232 119); Jess, Matthew James and Burness, Paul Andrew 
Whelan and Ferguson JJA 

[2017] VSCA 182
11/07/2017 
PROCEDURE - Abuse of Process - Applicant created as vehicle for bringing class actions against listed corporations - Applicant held shares in respondent purchased for less than $1000 - Applicant not concerned with being compensated for loss nor with bring the proceedings for the benefit of the group members - Applicant sought to profit through orders for payment to it for acting as representative plaintiff and funding litigation - Proceeding stayed by trial judge as abuse of process because predominant purpose for bringing proceeding to gain collateral advantage that was improper - Proceedings are designed to redress wrongs - Relief applicant sought not for that purpose but to gain benefit of ancillary orders - Such relief 'outside the scope of the remedy' as discussed in the authorities - Appeal dismissed - Williams v Spautz (1992) 174 CLR 509, Goldsmith v Sperrings Ltd [1977] 1 WLR 478, Dowling v Colonial Mutual Life Assurance Society Ltd (1915) 20 CLR 509, Campbells Cash and Carry Pty Ltd v Fostif Pty Ltd (2006) 229 CLR 386, Farey v National Australia Bank Ltd [2016] FCA 340, Treasury Wine Estates Limited v Melbourne City Investments Pty Ltd (2014) 45 VR 585, Melbourne City Investments Pty Ltd v Leighton Holdings Limited [2015] VSCA 235 considered - Supreme Court Act 1986 s33V, s33ZF. 

Melbourne City Investments P/L v Myer Holdings Ltd 
Osborn, Whelan, and Ferguson JJA 

[2017] VSCA 187
20/07/2017
Commercial Court
CORPORATIONS - Corporations Act 2001 (Cth) - Statutory demand - Application pursuant to s459G to set aside statutory demand - Building contracts - Payment claim - Payment certificate - Debt due and payable for the purposes of the statutory demand - Relevance of the Building and Construction Industry Security of Payment Act 2002 (Vic) - Whether debt was required to be due and payable for the periods set out in s459F or whether sufficient that due and payable at the date of service of statutory demand. 

In the matter of 289 Grange Road Developments P/L (ACN 604 659 047) 289 Grange Road Developments P/L (ACN 604 659 047) v Dalle Projects P/L (ACN 147 573 948). And: In the matter of 11 Mitchells Lane Developments P/L (ACN 604 931 919) 11 Mitchells Lane Developments P/L (ACN 604 931 919) v Dalle Projects P/L (ACN 147 573 948) 
Randall AsJ 

[2017] VSC 409
17/07/2017 
CORPORATIONS - External administration - Application by liquidator for remuneration - Prima facie case for remuneration and expenses established - Quantum of remuneration - Remuneration for work in connection with sale of properties - Whether claim for expenses should include the GST payable on those expenses - IMO Traditional Values Management Limited (in liq) [2012] VSC 650 (14 December 2012) - Thackray v Gunns Plantations (2011) 85 ACSR 144 - Deputy Commissioner of Taxation v Starpicket Pty Ltd (No 2) [2013] FCA 699 - Corporations Act 2001 (Vic), s473. 

Commissioner of State Revenue v Aohai P/L (ACN 151 602 970) 
Matthews JR 

[2017] VSC 414
21/07/2017 
PRACTICE AND PROCEDURE - Appeal from associate judge - Application by mortgagees for summary judgment - Judgment for possession granted at first instance - Whether defence has real prospect of success - Proposed defence that loan was unconscionable - Whether unconscionability requires moral obloquy on the part of the lenders - Asset based lending - Appeal allowed - Civil Procedure Act 2010 (Vic), s61, s63, s64 - Supreme Court Act (General Civil Procedure) Rules 2015 (Vic), r22.03, r77.06, r77.06.1, r77.06.9. 

Stubbings, Jeffrey William v Jams 2 P/L (ACN 600 173 117) & Ors 
Elliott J 

[2017] VSC 404
17/07/2017
Common Law Division
APPEAL - Refusal by Associate Justice to make direction for production of supplementary expert report - Decision not attended by legal, factual or discretionary error - Appeal dismissed - Supreme Court (General Civil Procedure) Rules 2015 r34.01, r77.06. 

Gorman and Kelly Commercial Real Estate P/L (ACN 063 958 449); Gorman and Kelly Commercial Property Management P/L (ACN 085 622 975) v Peluso, Sandro; Brjozovsky, Jesse 
McDonald J 

[2017] VSC 387
21/07/2017 
CONTRACT - Sale of business agreement - Restraint of trade - Enforceability of covenant in restraint of trade - Whether restraint reasonable - Application for interlocutory injunction granted. 

Southern Cross Computer Systems P/L (ACN 005 770 598) and Ingenio Group P/L (ACN 610 396 748) v Palmer, Christopher Anthony; Faithfull, Jamie and Jakimoski, Zoran 
McDonald J 

[2017] VSC 412
27/06/2017 
JUDICIAL REVIEW - Decision of Building Appeals Board upholding City of Stonnington's refusal to consent to a proposed development not complying with reg 414 of the Building Regulations 2006 (Vic) - Whether the Board's decision was attended by jurisdictional error by reason of taking into account an irrelevant consideration - Application for judicial review dismissed - s1, s4, s188A Building Act 1993 (Vic) - regs 101, 414, 416 Building Regulations 2006 - order 56 Supreme Court (General Civil Procedure) Rules 2015 (Vic). 

Anderson, John Raymond; Anderson, Demitra v Building Appeals Board; City of Stonnington 
McDonald J 

[2017] VSC 415
21/07/2017 
PRACTICE AND PROCEDURE - Self-represented litigant - Application for leave to amend pleadings - Application to vacate trial date - Whether in the interests of justice - Case management principles - Civil Procedure Act 2010 (Vic) s7 and s8 - Aon Risk Services v Australian National University (2009) 239 CLR 175 referred to - delay - Djime v Le [2016] VSCA 105 referred to - Supreme Court (General Civil Procedure) Rules 2015 (Vic) r2.04(1), O13 and r39.05(4). 

Hingst, David v Construction Engineering (Aust) P/L (ABN 62 392 781 199) 
Clayton JR 

[2017] VSC 407
14/07/2017
Criminal Division
CONTEMPT - Respondent refused to answer questions put by the Chief Examiner - Whether respondent had a reasonable excuse for refusing to answer questions - Respondent's fear for his safety based upon potential for court to order the release of restricted evidence without giving proper consideration to his safety concerns - No reasonable excuse for refusing to answer questions - Major Crime (Investigative Powers) Act 2004 s1, s36, s37, s38, s43, s43A, s49. 

The Queen (on the application of the Chief Examiner) v D A (a Pseudonym) (No 2) 
McDonald J 

[2017] VSC 221
01/05/2017 
CRIMINAL LAW - Application for bail - Charges of culpable driving causing death and related offences - Charged with further offences arising out of separate incidents including affray and assault while on bail - Applicant in 'show cause situation', having been charged with indictable offence while on bail - Whether 'unacceptable risk' of failing to answer bail and of committing further offences while on bail and of endangering safety and welfare of members of public - Bail refused - Bail Act 1977 s4(a) and (d). 

In the matter of the Bail Act 1977 (Vic) and In the matter of an application for Bail by Abdulrahim, Sam 
Weinberg AP 

[2017] VSC 411
17/07/2017
CRIMINAL LAW - Application for bail - Attempting to import commercial quantity of cocaine and other offences - Applicant in 'show cause situation', having been charged with indictable offence while on bail - Whether 'unacceptable risk' of failing to answer bail and of committing further offences while on bail and of endangering safety and welfare of members of public - Applicant said to be 'key organiser' of drug syndicate - Failure of applicant to discharge onus of demonstrating not 'unacceptable risk' - Bail refused - Bail Act 1977 s4(2)(d) and s4(4)(a) - Criminal Code Act 1995 (Cth) s11.1 and s307.1. 

In the matter of the Bail Act 1977 (Vic) and In the matter of an application for Bail by Youkhana, Moshey 
Weinberg AP 

[2017] VSC 406
13/07/2017 
CRIMINAL LAW - Application for bail - Attempting to import commercial quantity of cocaine and other offences - Despite objective gravity of alleged offending, applicant prima facie entitled under Bail Act 1977 to bail - Not in 'show cause' situation - Whether 'unacceptable risk' of failing to answer bail - Relative youth of applicant - Conditions able to be imposed to reduce risk of absconding - Statutory presumption in favour of bail not rebutted - Bail granted - Bail Act 1977 s4(1) - Criminal Code Act 1995 (Cth) s11.1 and s307.1. 

In the matter of the Bail Act 1977 (Vic) and In the matter of an application for Bail by Tawfik, Youssif 
Weinberg AP 

[2017] VSC 405
13/07/2017 
CRIMINAL LAW - Bail - Show cause - Offences involving family violence - Firearms offences - Delay - Significant criminal history - History of drug use including methamphetamine - Unacceptable risk - Bail Act 1977 (Vic) s4(4)(a), s4(4)(c), s4(4)(d) and s18AA(1)(a) - Bail refused. 

Re an Application for bail by Al-Jinavo, Steve 
Beale J 

[2017] VSC 413
13/07/2017
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