CHAPTER 1- OVERVIEW

A. INTRODUCTION


Remedies overlaps both substance and procedure. In remedies, we presume the plaintiff has a substantive legal right and has suffered from a wrong. The main questions we ask in remedies are: what can the plaintiff recover and how much, what kind, and when can he get relief? The study of judicial civil remedies is about what can actually be done for someone who has been or is about to be wronged.


Good attorneys always think in advance about rights and remedies. Essential to know the possible remedies to determine whether it’s feasible to sue.
B. CLASSIFICATIONS OF REMEDIES

1. Substitutionary versus specific remedies- one way to categorize remedies is into these two huge categories 

Specific remedies- restores to the plaintiff the exact item or state of being of which she was wrongfully deprived (ex- court orders the specific performance of a contract to sell something)
Substitutionary remedies- the plaintiff receives money for the right that was violated

•
It’s often necessary to award both forms of relief in order to make the plaintiff completely whole. (Specific relief plus damages for loss)

2. The four major remedial categories: Damages remedies, Coercive remedies, Declaratory remedies, and Restitutionary remedies

a. Damages Remedies (substitutionary): 


-
Main forms are compensatory and punitive (exemplary): compensatory damages are aimed at making the plaintiff whole by returning him to the condition he was in prior to the wrong; punitives are aimed at punishing and deterring the wrong. (Punitives normally not available for breach of k)


-
other forms are nominal, statutory, and liquidated: nominals are aimed at vindicating a right symbolically by a trivial amount; statutory damages are prescribed by law- provide administrative convenience; liquidated damages are those agreed to in advance- an actual number or a formula to later determine the number.


-
The measure of compensatory damages depends on the kind of harm plaintiff has suffered - the general goal is to compensate by measuring the extent of the plaintiff’s loss.


b. Coercive Remedies (specific)


-
Very effective remedies as they are capable of being enforced through the court’s contempt power. Their goal is to prevent irreparable harm before it occurs. 

-
Injunctions (mandatory and prohibitory): 1) reparative (aimed at undoing the effect of past wrongs 2) preventative (prevent the loss of a right from occurring in the future and 3) structural (restructuring the policies and practices of a public institution to comply with constitutional requirements)


-
Specific performance: the plaintiff receives the exact performance contracted for- the benefit of the bargain (courts won’t order this is if it’s too difficult to monitor, too costly, etc.)

c. Declaratory Remedies


-
Goal is to provide an authoritative pronouncement regarding the rights, obligations or legal relationship of the parties (meaning of a k, ownership of land, etc.) allows parties to resolve disputes before anyone has suffered harm- helps them act legally before any problems ensue.

d. Restitutionary Remedies


-
Specific forms: constructive trust, equitable subrogation, rescission and reformation, accounting for profits, ejectment and replevin


-
 Substitutionary forms: equitable lien and quasi contract


-
The goal is to prevent unjust enrichment by making the defendant give back that which he wrongfully or unjustly @ plaintiff’s expense.

3. Legal versus equitable remedies

•
Another way to categorize remedies is by whether they are legal or equitable. This makes a difference in five different contexts:


-
determines the constitutional right to trial by jury in non-criminal cases


-
equitable relief is highly discretionary


-
equitable defenses usually only apply to equitable remedies


-
contempt isn’t available as an enforcement device for legal remedies


-
some jurisdictions are precluded from administering some equitable remedies

4. Provisional versus final remedies

•
Another distinction between remedies is that some are only available after the adjudication of the merits (final) and others before the trial (provisional)

C. ENFORCEMENT OF REMEDIES


A money judgment gives the plaintiff adjudicated liability entered into the record. The plaintiff must take further action in order to recover (garnishment). These are in rem forms of enforcement in that they are directed at the actual property, not the person.


Coercive remedies are in personam in that they subject the defendant to jail or fines unless they obey. Contempt is also used against lawyers, litigants, etc., to protect the dignity of the courtroom. 
D. CHOICE OF REMEDIES


There are usually alternative claims, legal theories, and remedies in any case. Lawyers should think early on about which ones to pursue.

CHAPTER 2- EQUITY AND EQUITABLE REMEDIES

A. HISTORICAL PERSPECTIVE


Limits on equity

1)  inadequate legal remedy

2)  equitable defenses 

3)  Resources/ practicality

4)  no jury

5)  discretionary

6)  in personam (contempt power)


Maxims (see page 14 for more)

He who comes to equity must come with clean hands

Equity abhors a forfeiture

Equity regards as done that which ought to be done

Equity delights to do justice and not by halves

Equity regards substance rather than form

Equity is equality

Not available where there is a remedy @ law

Equity aids the vigilant, not those who sleep on their rights

Equity imputes an intent to fulfill an obligation

B. THE DEVELOPMENT OF EQUITY IN THE UNITED STATES

Merger: Most states have merged law and equity into a single court system with the power to hear both equitable and legal claims. There are only a few states that have failed to merge. 

C. EQUITABLE REMEDIES TODAY

1. Standards for the availability of equitable relief

a. Conscience and Equity: Equitable remedies are only available where equity and conscience demand them

b. Equitable remedies are granted in personam: In personam judgments either order a defendant to do, or refrain from doing, some act.   They are enforced through contempt, which will subject the defendant to punishment or fines.  


-
with legal remedies, the court won’t order the defendant to pay, etc.-simply enters a decree stating liability.

c. Inadequacy of Legal Remedy/Irreparable Harm: Equitable remedies aren’t available when there’s an adequate remedy at law.


-
Fortner:  D refuses to deliver a car to P. The P doesn’t want the legal remedy (money) because it’s almost impossible to find the same car- wants specific performance. But equity isn’t available if an adequate legal remedy. Here, it’s not totally impossible to get another car, so the legal remedy is sufficient.




It would also be impractical to supervise this order- too difficult to force people to do business together.  Much easier to supervise $ damages as opposed to injunctions.


-
Schiller: Ct affirms a temp restraining order enjoining S from disposing of jewelry which M bought during their marriage. S tried to keep the jewelry after they divorced. Injunctions may not be granted for the retention of personal property unless it’s unique/peculiar and there’s no adequate remedy at law.




Ct held that it had sentimental value/unique- neither they nor the ct could ascribe a value to it- no legal remedy




Though they were purchased partly for investment, an item can have both sentimental as well as financial.


d. Equitable relief is discretionary: Because equitable relief is discretionary, a judge 
may come up w/ varied reasons as to why it does or doesn’t apply. It may be denied even 
where there’s an inadequate remedy at law.


-
Animal Defense League:  Residents want an injunction against animal shelter- noisy, etc. Ct believes the organization is a public good, so refuses the equitable remedy- damages are the best remedy.




Arguments- inadequate legal remedy- $ for the nuisance won’t solve the 


problem. Value of shelter isn’t relevant-  it’s just in the wrong  place.  


(Best to show a compromise area to help the judge exercise discretion).


-
Grossman:  P sues D for breaching grocery store lease- P wants ct to force D to comply with the contract. Ct denies equitable  relief because it’s too difficult to supervise such a compelled performance (administrative burden).



Too much of an impact on personal liberty 




Further, what’s to be gained from forcing a losing business to perform?


-
Problem:  D falls behind on performance schedule- can he be compelled to hire more workers?  Anything diff about this and Fortner? Adeq remedy @ law?  Damages are likely sufficient. Supervision could be impractical- like a compelled service k.  You can order more workers, but it’s too difficult to supervise and ensure that the D is directing them correctly.  

D. EQUITABLE DEFENSES

1) Unclean Hands Doctrine:  “He who comes to equity must come with clean hands”; the moral status of the P becomes relevant.

•
The conduct doesn’t have to be illegal - it can be offensive, immoral, improper, etc.  Ct may raise it sua sponte if they perceive it & neither party bring s it up.

•
Some cts find UHD as a defense to legal as well as equitable claims (minority).  B/ if it’s purely equitable and the defense is used- the P may still have  legal remedy- all’s not lost by applying the defense. 

•
Sheridan: W wants stolen assets split @ divorce. Ct refuses to be a counting house for “tainted assets.”  


-
Suppose $ was for child support instead? It’s still tainted. But argue that the child is the plaintiff and doesn’t have unclean hands.)- UHD can be relaxed where public policy compels it. 

•
Seagirt Realty: UHD does not apply to unrelated past misdeeds. Here, ct determines that the present transaction was not part of the illegal one. The P’s hands must be unclean with regard to the rights he’s asserting a/g the D.


-
Ct also looks to public policy: better to regard his hands as clean after a lapse of 20 yrs. Need to clean title for the sake of third parties- this interest overrides the need for punishment.


-
Dissent: this was a continuing transaction that tainted all the later ones. 


-
Cld argue that the P should’ve looked out for themselves (they lost the deed!) Also, how many years does it take to clean your hands?  Why 20 here?  What if the previous trans had only been a year before?  Then should the hands still be dirty? Again, it’s all discretionary. 


-
All depends on how narrowly you define the transaction; depending on how they define the transaction will change the outcome.

•
American University:  P sues D for sending  letters to former students trying to make them transfer. D asserts unclean hands against the school because they falsely advertised in their publications.  Again, to assert UHD, the asserted wrongdoing of the P must be related to the present action.  Here, P’s false ads are not related to the present complaint against D.  


-
Though the UHD doesn’t apply, on public interest and policy grounds (defrauding the public), ct affirms the dismissal. (Wouldn’t it have been better to stop one of them @ least?)  

2) Unconscionability:  Equity doesn’t enforce unconscionable bargains. Ct will consider the respective powers of each party, knowledge of each, the one-sided nature of the agreement, etc. 

•
Campbell Soup:  P sues D for breaching k for purchasing carrots. The k gave C major advantages over D- extremely one-sided bargain. Ct refuses to help the P. “When a party has succeeded in getting an agreement as tough as this one, he should not seek the court’s help in enforcing its terms. 

3) Laches: Equity aids the vigilant- laches is any unreasonable delay by the P in suing whereby the delay prejudices the D. Promotes many of the same goals as SOL, b/ more flexible as you may assess the facts of each case.


Elements of Laches


1) P’s delay is unexcused


-
Only where the p has slept on her rights will the defense apply. Won’t bar an action where P has been prevented from asserting her rights based on justified ignorance of the law, disability, etc. 


2) D is prejudiced by the delay

a) faded memories/ death of witnesses 

b) during the delay, the circumstances between the parties have changed so as to make it unfair to go forward.

•
Stone:  Ds were prejudiced by Ps unexcused delay because witnesses died, memories faded, and there was a false sense of security that D could deal with the $ without worrying about other claimants.

•
Eustis:  P tries to sue D 10 years after he has notice of the intrusion on his property. He bought the lots unseen!  He’s bringing a suit for rights long since accrued.  Slight investigation would’ve disclosed the encroachments.  Further, the Ds and other 3rd persons have since acquired rights in their boathouses, with P’s knowledge.  

4) Estoppel: May be used offensively and defensively.


Elements of Estoppel
1) The party estoppel operates against must have knowledge that they’re communicating in a misleading way (silence, conduct, words) 

2) Other party must reasonably rely on the communication and be injured. 


-
Promissory estoppel- Ct will enforce a mere promise as an actual contract obligation if the P relies on an intentionally misleading assertion from D. This gives one a substantive cause of action for breach of k.  


-
Equitable estoppel precludes a P from equitable relief, relegating the P to legal remedies. 

•
Feinberg: P is an employee of D. An “understanding” was made during a meeting regarding her retirement. A takeover reduces here retirement.  P  relied on the assertion, so promissory estoppel creates the contractual agreement which was implied.

•
O’Sullivan:​ P seeks specific performance of a real estate conveyance. P kept trying to close the deal, but D flaked.  D says the k isn’t enforceable because it’s outside the statute of frauds. D is estopped from making this defense.  His conduct estopped him from asserting the statute of frauds defense.  

E. RIGHT TO TRIAL BY JURY

Historical distinctions between law and equity affect the right to a jury trial. When the seventh amendment was adopted, equity cases were tried to judge and legal cases to jury. There are two approaches- remedial and historical approach.

•
Historical- Asks  how the case was tried @ the time 7th a was adopted. If the cause of action didn’t exist @ time of the amendment, then find a similar cause of action and see if there would’ve been a jury trial available for that similar crime.

•
Remedial- if a coercive remedy (equitable claim), there is no constitutional right to jury; but if you seek  damages, a jury trial is required. (But damages could be any type of monetary remedy- sometimes equitable).


-
Easy cases are those w/ ALL legal or equitable remedies- hard ones are those with mixed issues. 


-
Federal court approach: Dairy Queen:  Federal court approach is to allow a jury trial even in mixed cases


-
Incidental jurisdiction (equitable clean up):  If the legal issues are considered incidental to the equitable ones, ct may hear the entire case without going to jury. But after Dairy Queen, states vary on whether equitable clean up is still valid.


-
California approach:  C & K: Ct looks to the nature of the rights involved to determine whether a jury trial is necessary. Focused on the right as it existed @ common law- here, a promissory estoppel case- so historically equitable- no right to jury attaches.  Dissent b/l should’ve looked solely @  the remedy- if one seeks damages, should get a jury- if an injunction, etc., no jury.
CHAPTER 3- ENFORCEMENT OF EQUITABLE DECREES

A. CONTEMPT DEFINED

Equitable decrees are reinforced by the court’s inherent contempt power. Used to enforce both court decrees as well as to punish offenses against the dignity of the court.

Rule 42. Criminal Contempt: 

a) Summary disposition. May be summarily punished if the judge saw or heard the conduct and it was committed in the actual presence of court. 

b) Disposition upon notice and hearing. May be prosecuted after compliance with notice 
and hearing requirements. If the contempt involves criticism/disrespect of a judge, that judge is disqualified from hearing or trial 


Criminal Contempt
1) Disrespects the court’s authority & 

2) creates an imminent threat to the administration of justice  
•
In re Little: Ct held that this didn’t constitute criminal contempt because the words weren’t uttered in a disruptive way


-
The court shouldn’t liberally wield its contempt power- the ct should be rather thick-skinned. “Judges are supposed to men of fortitude, able to thrive in a hardy climate.”

B. CIVIL v. CRIMINAL: 

The purpose of the sanction determines what type of hearing is required. The actual act is irrelevant. This is a pivotal issue because if the procedure used is improper, the conviction will be  a annulled.

Purposes of each
•
Civil:  coercive & compensatory; coercing compliance or compensating V for losses due to the non-compliance- wholly remedial/curative


-
deemed civil if it’s conditional and the D can avoid the penalty by compliance with the court’s order.

•
Criminal:  punitive; punishment through fine or imprisonment for past conduct
1. Civil and criminal contempt distinguished
•
Professional Air Traffic:  A TRO against labor union pres- prohibited strike-related activities.  Held in contempt after engaging in such- found in civil contempt and fined 5k. The D believes that the 5k fine had a punitive purpose which would make his civil proceeding improper. Holding- govt failed to show the 5k was compensatory in any way.


-
When a fine’s imposed that’s not compensatory or conditioned on future violations of the court order, it’s obviously punitive  


-
Didn’t comply with criminal procedure- no notice,  incorrect burden of proof,  & need jury trial.

•
Yates:  Petitioner constantly refused to answer questions during trial- ct imposed 11 


1-year concurrent sentences.  She claims it was intended to induce her into complying 
with his orders to answer- civil. (If it’s a civil contempt order she can’t be kept in jail 
once the trial ends- she wants this treated as civil so she can be released.)


-
 Imprisonment can’t be used to coerce evid AFTER a trial b/ it may be used for vindication of the authority of the ct (criminal contempt).  


-
Ct holds that the sentences were used to vindicate the ct.

•
Imprisonment: Can be a sanction for both civil and criminal contempt. 


-
Criminal: for a fixed period of time 


-
Civil: for an  indefinite period because the defendant essentially holds the keys. 

•
Bagwell v. Union:   Union enjoined from various picketing activities. Continually failed to comply. Ct established a prospective fine schedule- described them as coercive and civil (ct agrees that they are coercive in that the union controls their destiny- they know in advance of the fines). The strike ends and the union wants the fines vacated- argues that even if the fines are valid, they became moot when the underlying litigation was settled.  


-
Not so-if that were the case, every union would simply postpone payment until settlement in order to get out of paying fines.

•
United v. Bagwell:  (reverses above decision- they were criminal fines) The stated purpose of the sanction is not determinative in deciding whether a sanction is civil or criminal. In terms of imprisonment, if the D has no means of shortening the term, it’s totally punitive. If, however, there’s a chance of complying with the order to avoid the sentence, it’s curative (as the D holds the key)


-
Applying this logic to fines: if a fine obviously isn’t compensatory, it’s only civil if the D has the opportunity to purge it. So a fine of $50 is criminal if imposed AFTER a violation and there’s no opportunity to purge it


-
The fines here are based on past conduct & there’s no opportunity to purge- therefore they are criminal- so the procedure was inappropriate.

2. Civil Contempt Damages
Ct may compensate an injured party for damage that results from one’s violation of a court order.

If actual loss or injury to a party in an action or special proceeding is injured by the contempt- in addition to the fine or imprisonment, court may order the D to pay the aggrieved party $ to satisfy his costs and expenses, including attorney’s fees.

•
Time-Share:   Indemnity must be based on proof of actual damages suffered. Here, couldn’t show what the actual damages were. Need documentation, etc.

•
Vermont Women’s Health Center:​ TRO against anti-abortion organization. Violation of the court order. Ds appeal the finding of liability to Ps for fees, costs and damages


and prospective coercive fines.


-
Proper considerations in assessing damages are atty fees, costs of the serving papers, $ they lost the day of the violation.

•
There were also coercive fines- for continuing to violate the order (prospective and can be purged by not violating the order).  Under Bagwell wouldn’t these be considered punitive?  
C. PROCEDURAL REQUIREMENTS

Contempt is tried differently depending on whether criminal or civil - also whether it’s direct or indirect.

Direct Contempt (summary disposition permitted)

1) act must occur in the presence of the court


-
doesn’t necessarily mean physical presence- letters, etc.


-
most conduct within the courtroom is treated as direct

2) must have impacted adversely on the courts authority

•
threat/abuse to persons in proceedings

Indirect Contempt  (notice/order to show cause/ hearing)


1) outside the presence of the ct


-
therefore, need a trial to adduce the facts- not as pressing an obstruction

•
Yengo: Atty takes vacation in middle of trial without asking ct for permission. When judge asks why he was gone- he says it was for business. Ct cites him for contempt.


-
ct holds that an atty’s absence is a hybrid. Becomes direct or indirect depending on how they answer the court’s questions. If it’s he gives an obviously false or inadequate reason, it’s direct contempt.  If it could possibly be true, then it’s indirect and should go to another judge.


-
Here, the excuse was inadequate, so may treat it as direct contempt.


-
what’s the justification for allowing summary judgment when infront of ct? Seems like more of a risk of bias then- for the sake of time, admin, etc.

•
Bloom v. Illinois:  Issue is whether st and feds can try a criminal contempt case without a jury. Ct holds that crim contempt is no different than other type of criminal case.  The xl right to jury trial applies- maybe even more necessary to prevent the abuse of discretion- ct may be terribly prejudiced when the D interfered with his court.


-
When serious punishments are contemplated in a criminal contempt charge, a jury trial must be granted upon request.


-
So not all criminal contempts will result in right to jury- only serious offenses.  (The rule of thumb is if the penalty is over 6 months).   The court may only use summary disposition for petty offenses in the criminal contempt area- must be a petty penalty.

•
Illinois v. Allen:  Confrontation clause permits D to be in court and confront his accusers. But can D claim this right even when he engages in disruptive behavior that totally affronts the court?  Here, D’s behavior was so extreme that it wasn’t unreasonable to remove him until he agreed to comply.  


-
A D forfeits some of his rights by acting unreasonably in court.
D. THE DUTY TO OBEY: COLLATERAL CHALLENGES ct order can be directly challenged by appeal to a higher court.  But various other rules apply if  the court lacked initial jurisdiction or the original decree was flawed- in some circumstances, the D may ignore the decree.

An erroneous order that does have jurisdiction must be complied w/ unless transparently invalid.

•
Class notes:  general rule is that ct must have jx to enter a valid order. Unless the assertion of jx is frivolous, ct may maintain the status quo while it determines whether it really has jx- (has jx to figure out if it has jx). 


-
As long as there’s some claim to jx, ct has the attendant power to issue ct orders @ that time.

•
An order issued by a ct must be complied w/- regardless of the constitutionality or if it later becomes set aside on appeal. 


-
 Civil contempt orders, of course won’t stand as they are compensatory, etc.  

•
United Mine Workers: an order issued by a ct with jx over the subject matter and person must be obeyed by parties until it’s reversed by orderly and proper proceedings.

•
Walker: injunction filed to prohibit march. Ds believe it was overbroad and vague - violative of 1st amendment.  Ct upholds injunction under collateral bar rule (Mine workers).  


-
because it wasn’t transparently invalid, couldn’t refuse to comply.  Respect for the judiciary must be had.

•
In re Providence Journal: An order clearly without JX is not protected by the collateral bar rule. Again, if the order is transparently invalid, the CBR won’t protect it.   If there is any pretence of validity, CBR will apply

I. Injunctions

A. Nature and Purpose of Injunctive Relief 

1. Classification of Injunctions

a. Temporary Restraining Order 

1) Considered provisionally 

2) May be issued ex parte 

b. Preliminary injunction 

1) Considered provisionally 

2) Has to have a hearing

c. Permanent injunction 

1) Issued after the findings or conclusions of the trial 

2. The Purpose of an injunction, in general, is to maintain the status quo 

a. It’s purpose is also to prevent future harm

1) Thus, if the harmful conduct sought to be enjoined has been discontinued, then injunctive relief is not proper

2) A court may, however, look to see whether the alleged harmful conduct could continue in the future 

b. Permanent Injunctions requires a party to perform a specific act to remedy allegedly harmful conduct

c. The TRO and Pre-lim injunction, which are provisional in nature, preserves the subject matter pending a hearing on the merits 

3. Differences between prohibitory and mandatory injunctions

a. A prohibitory injunction prevents or forbids a person from doing something

b. A mandatory injunction would make the encroacher move something 

c. A preventative injunction would be used if the encroacher continues to infringe on a person’s rights

B. Standards for issuance of Injunctive Relief

1. Requirements for provisional relief

a. Movant must satisfy to the court that there exists some cognizable danger of harm is the def is not enjoined from committing certain acts

b. A mere possibility of injury is not sufficient 

c. A plaintiff must show that immediate and irreparable injury will result absent an injunction (Fed. R. Civ. Pro. 65) 

2. Considerations in Granting or Denying Injunctive Relief 

a. Injunctive relief will not be granted if there is an adequate remedy at law (Hughes v. Cristofane)

1) This means that money will compensate the plaintiff for his loss

2) But you must also show that alternative legal theories, while available in theory, are immeasurable or merely speculative 

a) Thus, if a def repeatedly commits the same illegal act the plaintiff can show an inadequate remedy at law

b) Or the monetary remedy may be insufficiently compensatory in light of the harm by the def 

b. Injury must be irreparable to warrant injunctive relief

1) Irreparable injury is a harm that a court would be unable to remedy even if the movant would prevail in the final adjudication 

2) This cannot be calculated in monetary terms 

3) Possible bankruptcy, deprivation of constitutional rights, deprivation of statutory rights or disclosure of confidential information can qualify as irreparable injury 

c. A court balances hardships faced by an application for an injunction against the hardship the def would suffer if relief were granted

1) The court will grant the injunction is the hardship experienced by the movant exceeds the hardship experienced by the def 

d. The court will consider the public interest
1) The court must also consider potential harm to non-parties 

2) If there is harm to non-parties, the court will not grant injunctive relief 

3) The court can look to policies of the govt, federal or local

4) Public policy has also been factored in assessing requests to enjoin enforcement of statutes 

e. Probability of success on the merits

1) A plaintiff must show that there is some likelihood that she will win 

f. Injunctive relief may be denied if the plaintiff has not pursued all of her administrative remedies
3. Equitable Principles 

a. Equitable Principles may affect the court’s power to grant injunctive relief

1) Clean Hands Doctrine can bar the injunction 

a) Injunction is an equitable remedy and thus equity’s defenses are also relevant 

b) In order to use the clean hands doctrine, the movant must demonstrate to the court that the movant’s alleged acts of bad faith were directly related to the issue sought to be adjudicated in the underlying action 

c) A finding that the plaintiff has unclean hands, however, is not dispositive of whether or not injunctive relief will be granted 

2) Other equitable remedies may bar injunction 

a) Laches, estoppel and waiver may also be applied to equity’s defenses

b) Any unreasonable delay, laches, may bar injunctive relief 

c) One must distinguish between delay and unreasonable delay

A) Unreasonable delay is when the plaintiff has plenty of time to bring a particular action against the def but chooses to wait

B) There is some similarities between the statute of limitations and laches, however one does not control the other

C) Thus, one can still be within the s/l period but yet have a laches defenses levied against her 

4. Hearing Requirement

a. In order for a Pre-lim injunction to be issued, the def is entitled to a hearing

b. A TRO can be granted ex parte if special circumstances exist

1) Notice may not be required in some cases if providing notice would render the TRO ineffective

2) For instance, in the Vuitton case, the court granted a TRO w/o a hearing b/c every time they brought a hearing the def would remove the illegal items to another dealer

3) However, you must be able to show that the it is strongly likely the def will conceal or remove the illegal activity in order to circumvent the hearing requirement 

c. A hearing is usually required when a dispute exists as to a material fact

5. Persons Bound
a. Not just the parties are bound by an injunction

1) People acting as an agent are also extended to injunctions

2) Businesses acting in privity 

3) Persons who do something against an injunction to defeat its purpose

b. However, if you have no connection to the def, you cannot be bound by the injunction even if you have notice of the injunction 

1) Every person must have the right to present their own defense

2) Without that right, it is unfair to hold a person subject to an injunction 

c. But if you have notice and you intentionally disrupt a court’s objective, you may be in contempt

1) In United States v. Hall, a district court ordered desegregation in Florida and retained injunctions to effectuate desegregation issues

2) Hall was a member of a group not a party to the litigation and not joined to the order but cause disorder to the group

3) Hall said he was acting independently but he was held in contempt anyway 

4) What Hall is doing is interfering with the rights and duties of the parties

a) Students have a constitutional right to integrate

b) The school has a duty to effectuate that right

c) Hall disrupted both 

5) Court retained jdx and needs time to implement these goals

6. Notice Requirement
a. A plaintiff must provide timely notice to the opposing party 

1) However, timely notice will be left to the discretion of the court 

b. The notice must be clear

1) Publication in the newspaper will probably not be enough 

2) But in the Vermont Women’s Health Center v. Operation Rescue the court said that if notice is read to a def, but they act in a disruptive way, then the def is deemed to have notice 

7. Bond Requirement

a. As protection against possible improvident gain of a pre-lim injunction, the plaintiff is required to post a bond in an amount discretionary with the court to cover such costs and damages as may be incurred by a wrongfully enjoined party

1) One exception to this requirement are governmental entities 

2) Also, public interest plaintiffs in large environmental cases sometimes are not required to post a bond

b. Federal Rule 65(c) requires a bond in federal cases

c. Dual purposes of the bond requirement

1) To protect the wrongfully enjoined party from reparable loss of right due to the court’s decision 

2) And to alleviate irreparable losses to the defendant  

d. Ordinarily, a wrongfully enjoined party can only recover the cost of the bond.  The only remedy for compensation beyond the face amount of the bond is a motion to increase the bond during pendency of the action

1) Majority view – ordinarily, a wrongfully enjoined party can only recover the amount of the bond when claiming losses

2) Minority view – a few courts have held that the plaintiff is personally liable and that the amount of the bond is not the limit of liability, at least where the injunction is issued ex parte as a TRO rather than a prelim injunction 

3) The judge could, in the alternative, condition the injunction on the assurance that the plaintiff will be personally liable to the def 

4) If the plaintiff gains something as a result of the wrongfully-issued injunction the def is entitled to restitution 

e. The court’s discretion to dispense with the bond

1) Mandatory Bond – federal rule seems to be mandatory on its face 

a) CA says that a judge “must require an undertaking” of a bond in order to issue an injunction 

2) Some states statutes provide that a bond is merely discretionary with some restrictions; other state statutes give judges unfettered discretion to require a bond or not 

f. When is the def entitled to the bond?

1) Liability upon the bond is appropriate when the provisional injunction has deprived the def of rights he was entitled to 

2) The injunction is wrongful is it is later authoritatively determined that the injunction was erroneous

3) Usually if a plaintiff only prevails in part, such as when a prelim injunction is much broader than a permanent injunction, the amount of damages for the def is offset to match what the def was originally entitled to 

g. What damages are recoverable?

1) Remember that the TRO or prelim must proximately cause the def harm

2) Attorney fees are usually recoverable in most states 

8. Stays

a. One who believes that a TRO or a prelim was improperly granted can seek relief from the court that issued the order 

b. Fed R. Civ. Pro. 65(b) – the adverse party may appear and move for the court to dissolve or modify its injunction as the ends of justice require

1) Since injunctive relief is based on presumably temporary circumstances, the issuing court may modify the injunctive relief to reflect changing events 

2) If circumstances have changed so that the def would be severely injured by injunctive relief, a court might feel that the ends of justice are met 

3) Essentially, the court determines whether the original purpose of the injunction will be met when the new circumstances are considered 

c. Rule 8 states that the def must move to stay the court’s injunction at the earliest time in the proceeding 

d. Often a court, when confronted with the question of whether to stay or not, may in its discretion issue a stay of the injunction if the movant has made a substantial case on the merits 

e. Remember that a TRO, unlike a Prelim injunction, is not appealable 

C. Framing the Injunction

1. Every injunction order must be set forth in specific terms and describe in reasonable detail without reference to some other document the acts sought to be restrained – Rule 65(d)

2. Ambiguous terms like “within the vicinity of” does not sufficiently describe the area in which the def may conduct their activities (Murray v. Lawson)

3. Defendants can challenge a vague injunction two ways:

a. First, def can seek appellate review 

b. Second, def can violate the injunction and argue it was too vague to follow 

c. (Note that the second challenge may violate the collateral bar rule from the Walker case)

1) Courts will rarely find that an injunction is so vague as to be invalid if a def challenges the injunction by disobeying it.  

2) Often the court will conclude that even if the injunction was vague it was sufficiently precise so that the defendants knew their conduct was prohibited

4. In the Madsen v. Women’s Center case, the Supreme Court said that when abortion protestors are picketing in front of an abortion clinic, the injunction must be “narrowly tailored to serve a significant governmental interest” and thus “burden no more speech than necessary”

a. Thus, the court could issue an injunction regulating noise because this was a hospital and the individuals inside had a right to be free of noise

b. However, there was no governmental interest in stopping the pictures because it caused no immediate disruption to the hospital services  

D. Experimental and Conditional Injunctions 

1. Some injunctions, as equitable decrees, are inherently discretionary 

2. Boomer v. Atlantic Cement Co

a. In this case, a cement company was found liable of creating a nuisance, but the court did not award an injunction because of the number of people working and other economic concerns

b. In traditional approach, once a nuisance was found an injunction was ordered if any substantial damage

1) An injunction was applied in any case of a nuisance even if there were economic consequences 

2) Dissent wants to give a deadline to abate nuisance; majority wants to give money damages

c. The majority reasoned that the damages payable to the plaintiff were insignificant when the harm suffered by the def cement plant was considered  

d. What is the public interest here?

1) Majority has defined public interest in protecting the cement plant

2) This is an experimental injunction b/c it is able to shape a new remedy that has never happened before

3. An injunction can also be conditional (Spur Industries v Webb)

a. A court has the option of completing enjoining an action, or compelling a def to pay for a plaintiff’s relocation costs 

b. In other words, the court has wide discretion in fashioning an equitable remedy 

E. Permanent Injunctions 

1. Definitions and requirements

a. A permanent injunction is only rendered after a valid adjudication of the merits 

b. When a court is determining whether or not to issue a permanent injunction, the court will balance the same kinds of interests mentioned above 

2. Decrees Affecting Third Parties

a. Sometimes a court has to enjoin third parties in order to grant complete relief to the plaintiffs

b. In other situations, however, it may be inappropriate to enjoin third parties 

1) Consider the Hills v. Garteaux case 

2) In that case, the Chicago Housing Authority was accused of intentionally excluding blacks from certain neighborhoods

3) The district court enjoined CHA and ordered them to stop this practice and locate minority citizens to predominately white suburbs

4) Typically, federal courts lack power to restructure local govt except in constitutional violations 

5) Thus, because the area around Chicago was necessary in order to grant complete relief to the plaintiffs, CHA was properly enjoined 

3. Modification 

a. A court has less discretion in modifying a permanent injunction than it does with modifying a prelim injunction

b. Remember that rule 65(b) allows a court to modify a injunction 

c. Injunctive decrees are ambulatory 

1) An injunctive decree does not give a complaining party a perpetual or vested right 

2) The controlling question to ask is whether there is any reasonable ground to believe that the illegal practices which led to the original entry of the injunction will be repeated if the injunction is dissolved

d. What are the standards for modifying a permanent injunction?

1) If the “problem” is fixed, the permanent injunction could be vacated if there is a belief that the offensive conduct would not continue

2) Thus, the injunction is in effect until dissolved or otherwise ends 

3) The basis for modifying an injunction can be a change in fact or in  law

e. Modifying an injunction vs. appeal

1) If it is an appeal, you are asking to do or prohibit something

2) A modification is a change of the injunction 

f. When the injunction is no longer valid (legal or factual) an injunction can be modified

g. Institutional Reform and Modifications

1) Board of Education v. Dowell

a) Dissolution of a consent decree was abolished in school desegregation case

b) This was based on de jure desegregation and residential desegregation

c) The Supreme Court found that many factual changes in Oklahoma merited the abolishing of the injunction 

d) The lower court had applied the “grievous wrong standard of unforeseen consequences” 

A) This standard, according to the majority was too strong

B) It was sufficient that Oklahoma had been in compliance with the Equal Protection Clause for a number of years

e) Other courts in desegregation cases have held that the court has the discretion to order an incremental or partial withdrawal of its supervision and control

2) Rufo v. Inmates of Suffolk County Jail

a) Jail consent decree to create a new jail 

b) A consent decree is both contractual but it has the force of the court by the enforcement power

A) Has impact on third parties 

c) Facts

d) The Supreme Court said that modification of a consent decree ma be warranted when factual conditions make compliance with the decree substantially more onerous

e) In this sense, the court approves the argument that there can be no strict modification for large institutional reform

a) Need a flexible approach to cure large problems 

b) Must show a change in the law or facts plus that the modification is specifically tailored to the modification

4. Statutory Injunctions: The Effect of Legislation on Equity 

a. Does the court have the discretion to refuse injunction where statute is violated?

1) Yes, the court has the discretion to refuse an injunction absent a mandate from the legislature

2) But this largely depends on what the statute authorizes

3) For instance, if the court finds a statutory violation and the statute states that a court may issue an injunction, it is discretionary; shall or must is mandatory

b. Since Congress did not mandate an injunction in the Federal Water Pollution Act, the court had the discretion to issue an injunction or not even if there was a violation 

c. Remember that legislation can expand or restrict the availability of equitable relief 

d. Statutes can even restrict the discretion a court normally enjoys 

F. The Limits of Equity 

1. Equity can only go so far – remember that a court is wary of circumstances in which the court would have supervise a particular matter for a long time

2. In Lynch v. Uhlenhopp, the court chose not to enforce a divorce decree which required the mother to raise her child Catholic

a. The court felt that “rearing” was too vague 

b. She did not know exactly what to do 

c. The problem with this decree too is that it involves highly sensitive and personal subjects (religion and child-rearing techniques) 

d. Courts don’t like getting involved in these kinds of matters

II. Injunctions in Context

A. Injunctions Against Criminal Activity 

1. In general, courts are reluctant to enjoin the commission of future crimes 

a. Some reasons are that crimes are sufficiently deterred with possible punishment 

b. There is also the concern that a def, even though punished, will not receive a jury trial 

c. The burdens of proof are much lower (preponderance vs. reasonable doubt) 

d. The def may have to incriminate himself against his 5th amendment rights 

2. But continuous violations of statutes, like noise statutes in State v. Samuels Company (a salvage business), may constitute a nuisance

a. In those situations, it is perfectly legitimate to enjoin a def from this conduct when his actions lead to a nuisance 

b. In this case, injunctive relief was proper because it is more efficient

c. The plaintiffs in this case merely wanted to abate the nuisance, not abate the crime

3. Likewise in Goose v. Commonwealth the court found that the continuous violations of a gambling statute constituted a public nuisance

a. The irreparable harm at issue in Goose was the loss in public morals

b. It is also important to remember that attempts at prosecuting the defs in Goose proved to be unsuccessful 

c. Further, this injunction was an injunction of the use of property, not an injunction against crime

4. Hypothetical 

a. What if a court was trying to handle a house of prostitution?

1) If your legal theory was that the house constituted a public nuisance, certain facts would be important

2) For instance, one thing might be whether the house was located in a neighborhood 

3) You would also need to show a consistent pattern of criminal activity around the house 

4) Perhaps estimates that the value of the land has depreciated 

5) It might also be important to say that efforts to prosecute didn’t work (Rely on the Goose case)

B. Injunctions Against Defamation

1. At common law, all libel is actionable per se, which means that general damages may be recovered without proof of pecuniary loss

a. Slander was not actionable unless special damages were proven (i.e., pecuniary loss must be shown)

b. But slander per se, see below, is actionable without proof pecuniary loss

2. Libel and Slander

a. Libel is more injurious than slander b/c it is written 

b. Any act against these four factors constitutes slander per se 

1) Imputation of criminal conduct 

2) Crime against trade, profession or business

3) Loathsome disease 

4) Unchasity of a woman 

c. Trade libel or injurious falsehood

1) Deals with the products or services that they do

2) Overlap with slander against trade

3. Near v. Minnesota

a. A prior restraint on speech is typically unconstitutional 

b. A prior restraint is an attempt by a court or by a plaintiff to impose basically a censor upon publications relating to the “malfeasance of public officers”

c. The need for the press must be strong, vigilant and free from fear of judicial repercussions

d. A statute which forbids a newspaper from publishing material against a public official must clear a with a heavy constitutional hurdle 

4. Based on a person’s status, the courts will apply different standards

a. Public Officials must prove actual malice 

1) This means that the def must have knowledge of falsity of the statement or reckless disregard for the truth 

b. Public People (not officials) have to prove the same type of actual malice (these are celebrities and the like)

1) This could also include people who “thrust themselves into the public limelight”

c. Private People fall into two categories: (1) Private persons with a matter of public concern and (2) Private person with a private matter

1) One must ask whether the issues involved are of public concern – must look to see if this is a matter of public or private concern

2) A public concern deals with the public at large while a private concern is personal 

3) Private persons with a matter of public concern must show:

a) At least negligence 

b) Damages for actual injury, no presumed injury 

c) Actual damages is not limited to out of pocket but can include humiliation 

d) Punitive damages if you prove actual malice

4) Private person with a private matter

a) For instance, even if a divorce case becomes famous for some reason, that does not make the matter “public”

b) Any damages without having to show actual malice 

c) Injury is presumed 

d. General Damages

1) Where defamation is actionable per se, general damages are presumed 

2) Factors considered in establishing general damages include the extent of the circulation, the reputation of the plaintiff, the effect on people who learned about the statement, and the defendant’s own reputation 

e. In Kramer v Thompson, the 3rd circuit would not enjoin a person who was distributing libelous material in a reckless disregard 

1) Court said they would not enjoin a libel because it had never been done in Pennsylvania in almost two centuries 

2) The adequate remedy doctrine bars relief because it civil damages appear to compensate for the harm

f. Injunctions and Defamation 

1) It is extremely difficult to obtain an injunction for defamation  

2) The constitutional argument that there are strong public policy arguments for dissemination of ideas supports this 

3) Limitations on denying injunctive relief

a) Strong and Clear showing of harm – public policy may be outweighed in certain circumstances 

b) Part of Other Enjoinable Conduct – some courts enjoin defamatory conduct if it is coupled with other enjoinable conduct (i.e., intimidation, harassment, etc.) 

c) Prevention of Repetition – injunctive relief may be granted, in part with declaratory relief, to prevent a def from making statements are declared to be defamatory 

C. Privacy 

1. Many courts recognize the need for privacy, even with public figures

a. In Eastwood v Superior Court, the CA appellate court found that Clint Eastwood had a cause of action against the National Enquirer for violations of, among other things, his privacy

2. Substantive Elements of Privacy

a. The right to privacy protects against unreasonable interference with a person’s solitude or seclusion, the public disclosure of private facts, and the commercial exploitation of another’s personality 

3. 4 types of invasions can constitute a prima facie case for violation of harassment 

a. Intrusion on seclusion 

1) People who photograph people into their personal lives 

2) Requires an intentional intrusion into the seclusion or private affairs of the person 

a) In Gallela v. Onassis – photographer was invading Jackie O’s personal space

b) Can be physical or into an area where there is a reasonable expectation of privacy 

c) Intrusion must be highly offensive to a reasonable person 

b. Public disclosure of private facts

1) Requires publicity to private facts 

2) Must be facts that if disclosed would be offensive

3) Could be information about a disease 

c. False light (in the public eye)

1) Placing a person in the false light in the public eye

2) Widespread dissemination 

3) False light must be highly offensive to a reasonable person 

d. Appropriation of name or likeness (also right of publicity) 

1) Unauthorized use of the plaintiff’s name or likeness

2) Evoking an image of a person 

3) Defendant’s receives some benefit 

4) Does not have to be necessarily economic or commercial benefit

4. Privacy and Injunctions

a. Where the invasion is a continuing one, injunctive relief is the most practical and effective remedy 

b. Protection of purely personal rights: 

1) In Gallella v. Onassis, Jackie Onassis and her family were justified in obtaining an injunction to stop a paparazzi from invading the Onassis home 

2) But injunctions to stop harassment are often difficult to articulate 

3) The order must provide effective protection to the def but not unconstitutionally restrict the def’s movement 

c. Money damages are seen as inadequate to protect the plaintiff 

D. Leafleting 

1. This subject is treated similarly to prior restraints 

2. In OBA v. Keefe, the Supreme Court overturned an injunction that prohibited OBA from distributing leaflets that accused the respondent of discriminating who he would sell real estate to 

3. The court said that a prior restraint on speech, in the area of leafleting, comes with a “heavy presumption” of constitutional invalidity

RESTITUTION OUTLINE

A. GENERAL PRINCIPLES

1. Purpose: to prevent a defendant from retaining benefits unjustly derived from Plaintiff. For any restitutionary remedy, there must be a benefit conferred on D that is unjustly retained.

2. UNJUST ENRICHMENT

(A) Defined (Restatement)

(1) A person is unjustly enriched if retention of a benefit received by him would be unjust. A person obtains restitution when he is restored to the position he formerly occupied either by the return of the benefit or its equivalent in money.

(2) “Benefit” refers to any form of advantage. A person confers a benefit upon another if he gives to the other possession of or some other interest in money, land, chattels, satisfies a debt of another, or performs services for the other’s benefit. A benefit is conferred if the actor in any way adds to the other’s security or advantage. 

(3) The recipient of a benefit from another is only liable to pay for it if the circumstances are such that, as between the two persons, it is unjust for him to retain the benefit.

(4) Examples of unjust retention: where benefit was obtained through fraud, duress, mistake, or tortious conduct.

(B) Benefits Given Voluntarily

(1) The recipient of a benefit given voluntarily without solicitation or inducement is NOT liable for its value. There must be no fraud, mistake, or coercion. BUT he cannot retain a benefit he has knowingly allowed another to confer upon him by mistake.

(2) See discussion of Officious Intermeddlers below. 

(C) BENEFITS GIVEN BY REASONABLE MISTAKE OF FACT

(1) Beacon Homes v. Holt (442): P contracted w/ D’s mother to build a house on D’s land. Mother warranted that she owned the land. P builds house on land in good faith. D claims ownership of land and house after it’s built, refuses to allow D to remove house and restore lot to original condition.

a. Although there was no inducement by D, nor failure to notify P of the mistake, the Court held that where P through reasonable mistake of fact built house on another’s land, the landowner, electing to retain the house, must pay for the amount of the increase in property value.

b. Court said that it would be contrary to equity and good conscience for the landowner to keep the house, enjoy the enhanced property value, without paying anything when the builder acted in good faith under a mistake of fact.

(2) Question: what if the benefit conferred by a reasonable mistake of fact could not be returned, e.g. services which increase the property value? Painter paints the wrong house, or gardener significantly improves landscaping? See Siskron (below). I think the same principle would apply. 

(D) SISKRON v. TEMEL-PECK ENTERPRISES (444)

(1) Lessee hires contractor to make repairs to property. Doesn’t pay. Contractor sues Lessor for unjust enrichment. Held: NOT liable

(2) GENERAL RULE: where the defendant had no suitable opportunity to accept or decline the benefits, he cannot be held liable in restitution for the benefits conferred. 

(3) Key distinction from Beacon Homes case is that builder wanted to remove the house, but P wanted to retain it w/out paying. There is no way for Lessor to return “repairs,” which is basically a service.

(E) UNJUST ENRICHMENT BY FRAUD, WHEN P & D ARE BOTH MORALLY SUSPECT

(1) Stewart v. Wright (446): P led to believe that D had fixed a “foot race,” and they were together defrauding others. Man who was “supposed” to win loses on purpose, and P turns out to be the victim. Part of scheme was to give P no recourse b/c he would have to admit his own bad conduct. This same scheme was perpetrated repeatedly with many victims.

a. General Rule: where P is equally culpable with his conspirators, the law should leave him where it finds him, P has no recourse. 

i. Example: After two persons conspire to rob an innocent third, one of the two robs the other.

b. Held: In this case, though P believed he was participating in a fraud, it was merely a sham to defraud him. P & D were not equally culpable. The law should not reward criminal ingenuity. 

c. Public Policy: viewing P’s conduct in worst light, public policy still better served by causing the loss to fall on those who aided and assisted in criminal enterprise. 

(2) Contrast w/ Abbe v. Marr (450): Ps led to believe that Ds had fixed a horse race so Ps’ horse would win. In fact, they fixed the race so plaintiffs would lose.

a. Held: Plaintiffs own moral turpitude precludes their recovery. Courts should not attempt to discern who was “more” culpable.

(F) OFFICIOUS INTERMEDDLERS

(1) Officious defined: Marked by excessive eagerness in offering unwanted services or advice to others (American Heritage Dictionary).

(2) RULE: a person who has been unjustly enriched at another’s expense is ONLY required to make restitution if the person conferring the benefit is NOT an officious intermeddler.

(3) RULE: A person who w/out mistake, coercion or request, unconditionally confers a benefit upon another is not entitled to restitution UNLESS such action necessary to protect the interests of the other or of third persons. (See Restatement § 112). Policy rationale: we want to encourage intervention to protect another’s life or property.

a. Actions Included under this Exception:

i. Supplying necessaries to infants

ii. Medical Treatment in Emergencies

iii. Emergency expenditures to preserve another’s property or credit

iv. Performance of a public duty (e.g. removing a road hazard caused by D).

b. IMPORTANT: even under these exceptions, there must be an INTENT TO CHARGE, and in emergency situations, there must be no reason to believe that that the services would be rejected (like a Do Not Resuscitate Order).

(4) Western Coach Corporation v. Roscoe (451): D purchased a mobile home from P. Mobile home subsequently sold. Each new owner assumed obligation to make payments. Third owner defaults on the payments, and mobile home is repossessed by P. P repairs and refurbishes the mobile home, and pays back taxes. Sues D for restitution. 

a. Held: P is NOT an officious intermeddler. P falls under exception of benefits conferred for protection of third persons. P is the third person. P was liable for the amount due on the mobile home b/c it had guaranteed payments. 

(5) Example: A fails to pay his bills. B, a friend, pays off A’s creditors to protect A’s good name. B is not entitled to reimbursement, even though he intended to claim it, and he could have received it if he obtained an assignment from the creditors.

3. There are both legal and equitable restitutionary remedies (see below)

(A) Legal: Quasi-Contract

(B) Equitable: constructive trust, equitable liens, subrogation, and accounting (not mentioned in book)

B. MEASURING THE ENRICHMENT

1. In contrast to damages, which are usually measured by P’s loss, restitution is generally measured by D’s economic gain. How measure benefit to D? Depends upon the facts of the case and particularly the nature of the benefit conferred. 

2. Primary Options:

(A) Market Measures

(1) Increased Fair Market Value (FMV)

(2) Fair Market Value of Services (cost to obtain similar services)

(3) Fair Market Value of Use (Rental value or interest)

(B) Actual Measures

(1) Actual gains, profits or savings from the use, sale or transfer of an asset (may be more or less than the market measure).

(C) Ceilings and Credits: subjective benefit or value to D, value of wrongdoer’s efforts or contribution, or contract price.

3. When Services rendered by P, but value of D’s assets unchanged, nor is D’s economic situation improved:

(A) Restitution is still available to recover the reasonable value of services and materials.

(B) Example: Construction of a useless building on D’s land which adds nothing to market value is still a “benefit” for purpose of determining availability of restitution. Measurement: reasonable value of materials and services.

4. Improvements to Property of Another: Frambach v. Dunihue (454)

(A) RULE: where P makes improvements upon the land of another and P is entitled to restitution, P is entitled ONLY to an EQUITABLE LIEN on the land. P cannot charge the owner as a constructive trustee and compel a transfer of title.

(1) A constructive trust will not arise when P paid no part of the purchase price, even though P paid for improvements

(B) D is still unjustly enriched to the extent of the value of improvements financed by P. 

(C) HELD: Equitable Lien should be imposed for the FMV of P’s improvements LESS FMV of services rendered by Ds to P during time of cohabitation.

5. Title Obtained by Fraud/Questionable Conduct: Bron v. Weintraub (457)

(A) Homeowners seeking to quiet title, originally believed title was good. Ds sought out and located owner of the outstanding interest, and obtained this interest for $400. Ds mislead this party into believing that Ds represent homeowners, do not disclosure that interest is fee simple. Ds then demand possession and mesne profits. 

(B) RULE: where circumstances are such that it would be unconscionable for the holder of legal title to retain and enjoy the beneficial interest, a constructive trust will be imposed on the property in favor of the person who is equitably entitled to it. 

(C) HELD: Homeowners are equitably entitled to the property upon payment of $400 plus simple interest.

6. Iacomini v. Liberty Mutual Insurance Company (460)

(A) Facts: car thief leaves stolen Mercedes w/ Mechanic P for repairs. Police later notify P that car is stolen. Insurance company D seeks to pick up car. P sues D for unjust enrichment based on storage fees and repairs made to car.

(B) Rule: an equitable lien may be imposed to prevent unjust enrichment in an owner whose property was improved, for the increased value of the property. Even though no contract, a trial court may require an individual to make restitution for unjust enrichment if he has received a benefit which would be unconscionable to retain. 

(C) RULE: in an unjust enrichment case, damages are not based upon the cost to P, but rather based on the value of what was actually received by D.

(D) HELD: Measure in this case is the difference in value of the Mercedes before and after P worked on it, regardless of value when stolen (car was damaged after stolen).

C. LEGAL RESTITUTIONARY REMEDY: QUASI CONTRACT

1. Implied-in-Law/Quasi-Contracts are NOT contracts at all. No actual promise, no agreement exists. Quasi-contract actions are restitutionary and only exist in situations of unjust enrichment where the law imposes an obligation to repay. 

2. Advantages of Quasi-Contract Action: 

(A) longer statute of limitations (contract, not tort, stat of limitations applies)

(B) right to counterclaim, attach, or assign the claim

D. EQUITABLE RESTITUTIONARY REMEDIES, A.KA. “SPECIAL RESTITUTIONARY REMEDIES”

1. CONSTRUCTIVE TRUST

(A) NATURE

(1) A constructive trust is imposed by law without regard to the intentions of the parties, and is imposed to compel the restoration of unjust gains.

(2) The constructive trust imposes a duty on D to transfer the property to P. This is D’s sole obligation as constructive trustee.

(B) REQUIREMENTS

(1) D must have LEGAL TITLE to property upon which the constructive trust can be imposed.

a. Mere possession of property is not enough.

(2) Retention of the property would result in unjust enrichment.

(3) Some jx: Remedy at law is inadequate. (split of authority here – See In Re Radke below)

a. Insolvency of D is sufficient. E.g. a damages award would not be paid.

(C) ARISING FROM FRAUD OR UNCONSCIONABLE CONDUCT

(1) Sieger v. Sieger (464)

a. Facts: H unable to read or write, entrusts W to purchase their home. H believed property would be in his name. W, unknown to H, puts title in her name only. 

b. RULE: where one party obtains title to property in bad faith through unconscionable conduct, equity will impose a constructive trust on the property in favor of the victim. 

c. Unlike an express trust, a constructive trust arises by operation of law regardless of the actual or implied intent of the parties.

(2) Fletcher v. Nemitz (467)

a. Facts: Oral K. P agreed to borrow $ and construct a bldg for use as a flower shop and help set up Ds in flower business. According to D, P also agreed to deed flower shop property to D when loan repaid. 

b. GENERAL RULE: a constructive trust arises by operation of law when one obtains legal title to property by:

i. Actual or constructive Fraud

ii. Duress or abuse of confidence

iii. Commission of wrong

iv. Any form of unconscionable conduct, artifice, concealment, or questionable means

c. The mere failure to perform an agreement does not raise a constructive trust, but a breach of an agreement or promise may, in connection with other circumstances, give rise to such a trust.

d. HELD: Although there may have been a breach of K, there was no fraud by D or other unconscionable conduct and D was not unjustly enriched. No constructive trust arises. 

(D) BONA FIDE PURCHASER FOR VALUE CUTS OFF RIGHT

(1) Transfer of title to a BFPV (one who pays value and takes w/out notice of facts giving rise to the constructive trust) cuts off right to constructive trust on the specific property.

(2) P can still seek a constructive trust of the PROCEEDS obtained in the transfer. 

2. EQUITABLE LIEN

(A) Equitable Lien Defined

(1) An equitable lien is based on the doctrine of unjust enrichment, and is the right to have a fund or specific property applied in full or in part to the payment of a particular debt. Such a lien may be imposed by a court of equity out of general considerations of right and justice as betwn the parties.

(B) REQUIREMENTS

(1) Requirement for imposing an equitable lien is an unjust benefit traceable to property owned by D.

(2) Essential Elements of Equitable Lien: 

a. debt, duty, or obligation owed by one person to another

b. identifiable res to which that obligation fastens.

(C) Distinguished from a Constructive Trust

(1) A constructive trust gives a complete title to P, the equitable lien only gives P a security interest in the property, which P can then use to satisfy a money claim.

(2) The equitable lien can be “foreclosed.” Holder of the lien has right to sell the property that has been subjected to the lien and apply the proceeds to satisfy P’s claim. An equitable lien thus provides only a money payment to P, rather than recovery of specific property. 

(D) Transfers of Property to Third Parties

(1) RULE: An equitable lien is good against all persons who acquired an interest w/ knowledge or notice of P’s equitable lien, but not against one who acquired an interest w/out knowledge or notice. 

(2) RULE: If property subject to an equitable lien is transferred to a 3d person who has notice of the lien or does not give value (e.g. a donee), the equitable lien can be enforced against the property despite being in possession of the 3d person. 

(3) RULE: Bona Fide Purchaser cuts off the equitable interest. If the property is transferred to a BFPV, the equitable lien is cut off. 

(4) Choice of Remedy

a. Where D has wrongfully conveyed P’s property to a third person, and D has received property in exchange, P may have a choice between two remedies:

i. Remedy against D to recover the proceeds of the wrongful conveyance.

ii. Remedy against the third party to recover the property itself.

b. If P chooses to seek the proceeds of the wrongful conveyance, P has a choice between a constructive trust over the property or an equitable lien upon it. (Rest of Restitution § 202)

(E) Notice/Knowledge Requirement for Imposition of Lien

(1) RULE: for either an equitable lien of constructive trust, a person has notice if they know or should know the underlying facts giving rise to the lien or constructive trust.

(2) A person has constructive notice if they know facts which would lead a reasonably intelligent and diligent person to inquire whether there are circumstances which would give rise to a constructive trust/equitable lien.

(3) Leyden v. Citicorp Industrial Bank (469): Marriage dissolution decree and lis pendens on file in the chain of title gave Ds constructive notice of facts giving rise to the equitable lien. Held: the equitable lien was enforceable against Ds.

(F) Jones v. Sacramento Savings & Loan Assoc. (473)

(1) Facts: developer borrows money to purchase 13 lots and build homes. Takes out purchase money loans and construction loans from P (S&L). Both become delinquent. D (Jones) buys all the defaulted purchase money notes at discount (fraction of the property value since now there are houses on the land) and forecloses, effecting a trustee sale. D buys several of the lots himself. At the same time, P forecloses and commences a trustee sale under the construction loans. P buys 11 of these lots, 6 of which D has already bought. 

(2) Special Rule for Lenders:

a. General doctrine of equity permits imposing equitable lien where P’s expenditure has benefited another’s property under circumstances entitling P to restitution.

b. Special application: where a lender advances money benefiting the land of another in mistaken reliance upon an imperfect mortgage or lien upon the land. 

c. Rule: lien claimant’s money must be spent on the expected security of the property against which the lien is sought. 

(3) Held: D would be unjustly enriched if he was allowed to retain or sell the properties without making restitution for the homes built at the expense of Savings & Loan.

(4) Equity imposes a lien here not to vindicate a wrong, but to prevent unjust enrichment. Lien can be imposed w/out demanding immediate sale. P should be paid at such time as will avoid undue hardship on D. 

(G) Payment of Another’s Debt: Rolfe v. Varley (476)

(1) Facts: P invests thousands in Ds’ (Hus & Wife) hotel property to help pay off debts and develop property into resort. P alleges that payments made on the debt were supposed to be secured by both hotel property owned by H, and other real estate owned by W. After costs of resort development balloons to 30 mil, and Ds continually refuse to execute a personal note and mortgage as security for the debt payments, P ceases to pay off debt. 

(2) HELD: equitable lien should be imposed on both H & Ws properties. P’s payments serviced debt for which both H & W were personally liable, and which were secured by hotel property and W’s other real estate. 

(3) GENERAL RULE: Where debts or claims against property are paid in good faith by another based on the express or implied request of the owner, the one paying is entitled to an equitable lien on the property for reimbursement. 

a. BUT, if debts paid voluntarily w/out request = NO LIEN. 

3. ADVANTAGES OF CONSTRUCTIVE TRUSTS AND EQUITABLE LIENS

(A) TRACING

(1) G & M Motor Company v. Thompson (480)

a. FACTS: Decedent used portion of embezzled funds to pay for life insurance premiums. 

b. Misappropriated Property Exchanged For Other Property: 

1. RULE: when D exchanges misappropriated property for other property, P is entitled to enforce a constructive trust of the property now in D’s possession. 

c. PROFITS/LOSSES

1. Wrongdoer cannot retain profits: profits go to P. If the property acquired by D in exchange for the misappropriated property becomes more valuable, the owner of the misappropriated property is entitled to the profits. 

2. Wrongdoer bears any losses. D is liable for the value of the claimant’s property wrongfully obtained and used by D. 

3. Rationale: compelling the wrongdoer to bear any loss and surrender any profit operates as a deterrent to bad conduct, and as betwn the parties, is more just to P.

d. COMMINGLED FUNDS (See Rest. of Restitution §§ 210-211).

1. RULE: Where D uses both wrongfully and rightfully acquired funds to purchase property:

(a) P is always entitled to an equitable lien for the full amount of his claim on both funds remaining in the account and any property purchased with funds from the account, regardless of whether D was a conscious wrongdoer, innocent converter, or an innocent donee. 

(b) If D knew he was acting wrongfully, P is entitled to share proportionately in the acquired property/proceeds to the extent of his involuntary contribution. A constructive trust will be imposed on P’s share. 

i. NOTE: rule in Clayton’s case is minority view. Where moneys of several defrauded claimants are mingled together and fund inadequate to satisfy all, first withdrawals are charged against the first deposits. In other words, the last people defrauded who had their money put into the account last are the first to get repaid.

2. LIFE INSURANCE EXAMPLE: Where D pays half of premiums w/ embezzled funds, P is entitled to half of the proceeds of the life insurance policy. 

3. RULE: P is still entitled to enforce a constructive trust upon property which is only partly the product of his own property. BUT, the constructive trust will be for the proportionate share which P’s property bore to the value of the mixed fund. 

4. LIEN LIMITED BY WITHDRAWALS

(a) RULE: where withdrawals from a commingled account cause the balance to sink below the amount of P’s claim, P may assert an equitable lien only to the extent of the LOWEST INTERMEDIATE BALANCE of the account, even though there are later deposits of P’s own money into the fund, UNLESS:

i. The fund or part of it earns a profit, or

ii. There was an express intention by the wrongdoer that subsequent deposits were made as restitution.

(b) No presumption that the later deposits were made as restitution.

(2) In re Allen (482)

a. FACTS: Husband embezzled 590K from employer. Uses money build family home, buy furnishings, Jaguar. H & W marriage later dissolved. Under divorce settlement, H to give W 93K cash, representing half of equity in home plus value of fur coat & jaguar. W uses money to purchase new house. Sells house a few months later, uses half proceeds to buy new house in Florida, other half on misc. expenses. Embezzlement is then discovered. Employer seeks to impose a constructive trust and equitable lien on W’s property purchased w/ embezzled funds.

b. When an equitable lien is appropriate:

1. Equitable lien is the proper remedy where part of the property or part of the fund belongs in good conscience to the defendant, or simply someone other than P.

2. Equitable lien may be preferable when D has used P’s property to purchase other property and the other property has decreased in value.

3. In some circumstances, P can have equitable lien on the later-acquired property and a money judgment for any deficiency between the value of P’s property and the value of the later-acquired property. 

c. RULE: neither equitable lien or constructive is available against a Bona Fide Purchaser for Value.

d. RULE: spouse of someone who has misappropriated property is not a BFPV. Spouse has given no value, but simply gained an interest by virtue of marriage to the bad actor. 

1. DIVORCE CONTEXT: property traceable to embezzled funds received in a divorce settlement is not exchanged for value, even though W surrendered further claims to property division, support, and maintenance. Such rights do not constitute “value” making W a BFP.

e. HELD: W is not a BFPV. Although an innocent donee, P can impose equitable lien or constructive trust on W’s property, which is traceable to the embezzled funds. 

f. Scope of Liability: Innocent Donee is liable only to the extent of her unjust enrichment. Donee may be entitled to reimbursements for improvements made or value added to the product of the wrongfully obtained property.

(3) Mattson v. Commercial Credit Business Loans (488)

a. FACTS: Ps contracts w/ West Coast Lumber to cut & sell timber on their property. WCL later cuts some lumber w/out P’s permission, and Ps sue for conversion. Meanwhile, D extends credit to WCL secured by their inventory and accts receivable. WCL disclosed pending litigation. Ps win a judgment for 192K against WCL. WCL goes bankrupt. D gets proceeds from sale of converted lumber and sale of all other WCL assets. 

b. TRACING TO REMOTE PARTIES

1. Tracing proceeds to remote third party transferees is permitted under UCC. 

2. Impracticality argument is flawed: Tracing will not allow P to reach employees and creditors of the companies that bought the lumber. 

(A) Creditors/employees are like purchasers in that they exchange services for money. 

(B) But probable that they don’t know they were paid with proceeds from stolen property, and are thus BFPV, cutting of P’s tracing rights. 

c. Whether D is a BFPV is a question of material fact precluding summary judgment. 

1. RULE: an innocent purchaser is one who has no reasonable grounds to suspect that the person from whom he buys an article did not have good title.

d. LIMITATIONS ON TRACING

1. RULE: P’s right to recover under a tracing theory is limited by their ability to trace the proceeds from the wrongfully obtained property (e.g. the converted lumber).

2. FAILURE TO TRACE = S.O.L.: If P can’t trace the proceeds to D, then they cannot recover on this theory.

3. P’s ability to trace proceeds from the sale is evidentiary, and not appropriate for summary judgment.

4. If proceeds cannot be traced because D has spent the money, there is nothing on which a constructive trust can be imposed. Ps may still be entitled to a money judgment if D was unjustly enriched. (See footnote 7, page 492.) 

(B) PRIORITY OVER OTHER CREDITORS

(1) General Rule: A person entitled to restitution for unjust enrichment gets priority over other general unsecured creditors. 

(2) In Re Radke (493)

a. FACTS: All Radke’s property in receivership. Assets to be distributed to creditors. Not enough money to go around. Addis claims priority as a defrauded purchaser. Addis Ks w/ Radke’s to purchase their land for 37K. Land misrepresented as theirs, merely tenants of mom. Addis pays 17K outstanding debt on the land. Pays 20K down payment to Radkes’ directly. Addis later rescinds K for misrep. This land was included in the receivership action and sold to pay creditor claims.

b. BENEFIT CONFERRED BY MISTAKE: A person who conferred a benefit upon another by mistake is not precluded from obtaining restitution even though mistake was due to his own lack of due care. UNLESS the lack of care resulted in harm to an interested third party.

1. Although Addis failed to exercise due and do a title search, no interested parties were harmed. The record title holder, mom, actually benefited from having the debt paid off.

2. See Restatement of Restitution § 59

c. RULE: Equity allows a person who has paid money under the mistaken belief that a valid K exists to recover that money when the K is later cancelled for fraud or mistake, UNLESS the rights of innocent parties have intervened. 

d. RULE: Equity allows tracing of assets and impression of a trust or equitable lien on them WITHOUT showing that a money judgment would be uncollectible. (note the split of authority on this point – see requirements outlined above)

e. HELD: Creditors would be unjustly enriched by the 17K payment, b/c receiver obtained 17K more for the land than would have otherwise. 17K is directly traceable to Addis’ payment. Addis should have priority for remaining funds from sale of the land. 

(3) Cunningham v. Brown (496)

a. FACTS: massive investment fraud scheme. Charles Ponzi dupes hundreds. Thousands constantly going in and out of accounts. Problem was tracing the funds. If can’t trace the funds, the dupees can’t obtain either a constructive trust or equitable lien.

b. COMMINGLED FUNDS (See above under tracing. I hate the organization of this book.)

(C) CIRCUMVENTION OF DEBTOR EXEMPTIONS

(1) A constructive trust/equitable lien circumvents a debtor exemption.

(2) Palm Beach Savings & Loan v. Fishbein (500)

a. FACTS: Home already has three mortgages on it. H later borrows 1.2 million from P and secured debt with another mortgage. H & W in divorce proceedings. H forges W’s signature on the mortgage. 930K used to pay existing mortgages and property taxes, H spends remainder for other purposes. Property settlement provides that H will buy W a 275K home and pay 225K cash. H fails to meet either obligation. Mortgage on home goes into default, bank forecloses.

b. HELD: although W has a homestead interest in the house, an equitable lien should be imposed to the extent that loan proceeds were used to pay the preexisting mortgages and back taxes.

c. Homestead exemptions should not be applied so as to make them an instrument of fraud or imposition upon creditors. 

(D) SUBROGATION

(1) RULE: P is entitled to be subrogated to the position of the creditor/lien-holder if D uses P’s property to discharge a debt/obligation or lien upon D’s property under such circumstances that D would be unjustly enriched if he retained the benefit. (See Rest. of Restitution § 162)

a. Although the debt has been paid, P can maintain an equitable proceeding to revive it for his benefit; the court will create for P’s benefit an equitable obligation or lien similar to that which was discharged. 

b. P is entitled to the rights and powers that the creditor had before the debt was discharged. P “stands in the shoes” of the creditor.

c. Remedy of Subrogation is Available where:

i. Debt of D is discharged by a surety

ii. P is induced by fraud or mistake to discharge D’s debt

iii. Property to which P is legally or equitably entitled is wrongfully used by D to discharge D’s debt.

(2) SCOPE OF P’S RIGHTS & POWERS: depends upon whether the creditor/lien-holder had a:

a. Secured Claim

b. Unsecured Claim, but with Priority over other claims

c. Unsecured and Unpreferred Claim.

(3) SUBROGATION TO A SECURED CLAIM

a. If the debt was secured, P is entitled to an equitable security interest in the land or securities analogous to the legal interest which the creditor had before the debt was discharged. By means of subrogation, P obtains an equitable lien. 

b. Example: A owes B 10K on a bond secured by a mortgage on Blackacre. C, a surety for A, pays the debt. C is entitled to be subrogated to the rights which B had on the bond and mortgage prior to the payment.

c. Example: A owes B 10K on a bond secured by a mortgage on Blackacre. A, by fraudulent misrepresentations, induces C to pay the debt to B and B discharges the mortgage. C is entitled to be subrogated to the rights which B had on the bond and mortgage prior to the payment.

(4) SUBROGATION TO A PREFERRED CLAIM

a. If the creditor’s claim was entitled to a preference over the claims of other creditors (e.g. by state statute), P is entitled to a similar preference, except where the creditor’s right to priority was merely personal to him.

b. Example: If the taxing authority is entitled to a preference over other creditors of the taxpayer, a person who mistakenly pays creditor’s back taxes is entitled to the same preference over other creditors.

(5) SUBROGATION TO A UNSECURED/UNPREFERRED CLAIM

a. If the creditor’s claim is neither secured NOR preferred, although P is entitled to subrogation, P ordinarily obtains no advantage from exercising his right to subrogation since he secures no advantage over other creditors; his direct remedy against D is just as good as his remedy by subrogation.

(6) WHERE DEBT NOT FULLY DISCHARGED

a. RULE: If P’s property is used to only pay of PART of D’s debt/obligation, and the balance of the debt remains, P is NOT ENTITLED TO BE SUBROGATED to the position of the creditor.

b. Until the debt is fully discharged, the creditor himself is entitled to enforce the balance of his claim.

c. SUBSEQUENT COMPLETE PAYMENT: If D later pays off the balance of the debt, THEN P is entitled to be subrogated to the claim to the extent that P’s property was used in discharging the debt.

CONTRACT REMEDIES
A. General Damage Principles: 

1. Monetary Compensation: the primary objective of damages law is place the aggrieved party in the same position that would have been realized had the breaching party performed.

a. Peeveyhouse: in a lease K where lessee is supposed to do some remedial work at the end of the period, and K is fully performed by both parties except for remedial work—the measurement is: COST OF PERFORMANCE.  But if the breach is merely incidental to the main purpose in view AND is economically disproportionate to any benefit to lessor receives—then measurement is: DIMUNITION IN VALUE resulting to the premises b/c of non-performance.
2. Expectation Interest: goal is to give the breached party what he would have gotten had K been fully performed, minus costs of living up to his end of the bargain.

· awards the benefit of the bargain or “profit”

· Ex:

If A is bound to pay B $10,000 for job, but A breaches before either party commences performance, B would be entitled to the profit she would have earned through her performance. If she would have expended $9,000 in her own performance, her profit would have been $1,000 based on deducting her complete cost of performance ($9,000) from A’s outstanding obligation to pay (10,000).

If the aggrieved party commenced performance prior to the breach, that party can collect it as general damages under the expectancy approach. (assume that in the above hypo that B spent $5,000 in performance under the K. B would now get $6,000: profit (1,000) plus costs of reliance ($5,000).

· does not figure in OVERHEAD COSTS b/c they are fixed, but UCC does (Vitex)

3. Other Interests

a. Reliance Interest: purpose is to protect one by compensating for actual losses in preparation for the K. Puts one in position before K was created. 

· P should use in losing Ks or when unable to prove profits

· Recovers ACTUAL LOSSES: not other losses (eg goodwill, lost customers etc)

· Limited to reasonable reliance expenses

· Any benefits P received will be subtracted

· Hypo: D is a carrier and failed to deliver exhibit for business show. Exhibit for show only, not for sales. P gets reasonable reliance costs in preparing for exhibit, b/c they didn’t expect any profit, and it would have been to uncertain to determine anyway. (Security Stove)

b. Restitution: gives back the benefit conferred to D.

· doesn’t consider the expenditures made in preparation for K

· If the benefit that a breaching party gave to the aggrieved exceeds the value of the loss, or what is cost the aggrieved party to finish the job, the excess is given back to the breaching party. 

· Use FMV of benefit given to determine restitution measure.

· EX: A made a $20,000 advance on a K which B has agreed to build a garage for A. The total K price is $65,000. During construction B has made a minor deviation from K specifications. Can A recover the $20 in advance?(no it is too trivial

· EX: A and B have a K under which B has promised to clear brush from A’s land for a lump-sum payment of $ 8,000. B performs only part of the work at a cost to him of $6,000. It will cost A $3,000 to hire another company to finish the job. Completion of the project will increase the value of A’s land by 7,000.  Is B entitled to restitution?

(A gets a $7,000 benefit, although incomplete. B (who breached) can recover the excess in restitution. What B spent is irrelevant. B gets $7,000 minus 3,000 (b/c it will cost A 3,000 to complete B’s unfinished job). 

4. Other Loss (profits) And The Applicable Limitations

EX: you contracted to have a health club built, but pool not finished by opening date.


(Direct/General losses: cost to finish pool/reliance loss/ mitigation costs





     (incidental)

(Other Loss: loss of customers, goodwill, etc. (consequential)  This calls into question  avoidability, foreseeability, and certainty 

a. Avoidability: the aggrieved party cannot recover damages for any loss that he or she could have reasonably have avoided. Creates incentive to mitigate

· Ex: stop performing when is clear the other party is breaching

·  Taking affirmative steps to arrange a substitute transaction (Oloffson)

· Oloffson v. Coomer: D supposed to deliver corn, but repudiated. He announced this repudiation 3 months before it was time to perform. P could have gotten corn elsewhere but waited for 3 months (delivery date) before he substituted and sued. At that time, the market price was much lower. 

Held: P could have waited for performance for a commercially reasonable time, or sue immediately. But in this case, P should have acted immediately b/c D told him of the breach in advance. Thus damages is measured:  



Basic formula: Diff b’tween K price and market price the 





Date he learned of breach


b. Foreseeability: what risks were known by both parties at the making of the K?

Sunmaid: D promised to sell rains to P but repudiated. P covered but had to do so at high market price b/c of floods. D says floods are unforseeable.

Held: D knew the risks, had been in the business, knew P had to resell goods, is aware of flooding in the area. So P was able to collect lost profits here.  

c. Certainty: applies to lost profits or goodwill. Can P establish lost profits w/ certainty?

· often comes up w/ new companies

· Traditional Rule: Profit that cannot be proven w/ a reasonable degree of certainty will not be collected. But P can get reliance costs+ mitigation costs (general damages)

· Modern Rule: profit need not be proven w/ rigid mathematical precision. Evidence based on economic projections, comparisons with established or comparable activities, and expert opinions has been readily received. 
(new businesses still have more scrutiny here b/c they lack prior earnings record but the modern trend says that prior earnings is only one form of profit projection.

d. Liquidated Damages: don’t want them to be punitive
· at the time of the K’s making, parties must anticipate that damages will be difficult to ascertain; and

·  Damages for breach are limited to those reasonably in the  contemplation of the parties at the time they enter into their agreement.

(Greenbach) 

B. Contracts in Context

1. SALE OF GOODS

· based on UCC, expectancy

· Formula: Diff b’teen K price and mkt price +incidental  dmgs + consequential dmgs- costs avoided/mitigated dmgs

a. Buyer’s Damages

1.) Cover:

· must be done reasonably, w/o delay and in good faith

· How buyer chooses to cover may be done at his discretion, at long as it meets the “reasonableness” test above. If it does, then B has 2 formulas to choose from:

(a) Diff b’tween K PRICE and MKT PRICE +incidental  dmgs + consequential dmgs (if any)- costs avoided/mitigated dmgs –OR—

(b) Diff b’tween K PRICE and COVER PRICE+incidental  dmgs + consequential dmgs (if any)- costs avoided/mitigated dmgs

· if Buyer doesn’t cover at all, then use K price and mkt price differential

· Hypo: What if buyer covers w/ goods that are more expensive?(Is the same product available in the market or is the better product the only thing available?(If the upgrade becomes a benefit, ct will then adjust the cover price so reflect the benefit bestowed

*see cover handout for problem 1 on p. 604.

2.) Buyer’s Damages for Breach of warranty

· If buyer ACCEPTS goods he must PAY for it. Then look for discrepancy

· Discrepancy formula: diff. b’tween the goods as promised (K price?) and the goods as accepted

Ex: p. 623 #1 : A entered into a K w/ B to deliver 100 21” TV sets for 

      $ 15,000. Actually delivered 100 19” sets. B retained delivery of


19” sets. Unit cost for 19: sets= $40 less than for the 21” sets. B 


does not want to pay A b/c of A’s breach. What result?



---B must pay b/c he retained goods.



---Damages are $40 x 100 units= $4,000

(K price may not control: sometimes the K price is not controlling 

    b/c it did not take into account the capabilities and functions of the

    product as does the mkt price. (Chatlos Systems). If this is the case, 

    then the discrepancy formula will be:







Diff. b’tween Mkt price and 







Goods as accepted.

· Hypo: car sold to P only operates in first gear. P still has to pay for the car, but will get $ for the difference in value. Car repair payments can be used to show value of car as accepted, ie: K price minus repair costs.

· Restitution: do restitution analysis if the value of goods accepted actually exceeds what is promised 

3.) Limits on Buyer’s Consequential Damages:
· Buyer should avoid further damage w/ a faulty product. If P sees 

The problem and continues to use it: this will be an intervening cause.

Ex: TV set is smoking, P goes to bed. P may recover “normal” damages here. ie difference in value of tv as promised and received. But P will not get incidental and consequential damages as a result of smoking tv ie: “injury to person or property” b/c P could have avoided further damage in the first place.

b. Seller’s Damages
1.) Resale

(Commercially Reasonable Resale in Good Faith: diff. b’tw RESALE

     PRICE and K PRICE + incidental+ conseq.-costs avoided

--OR—If not resold: Diff. b’tw K PRICE and MKT PRICE



(Good Faith Requirements: if not met, use mkt price formula (Coast 


     Trading Co.) 

(i) Identification of Goods Sold?

(ii) Notified buyer of resale?

2.) Lost Profits (Lost Volume Seller)

· seller selling fungible goods makes a resale to 3rd party  b/c of buyer’s breach. But seller would have sold goods to the 3rd party anyway (provided seller had enough supply), thus substitution is not really a substitution.

· Damages: in addition to calculating damages on the breaching buyer, a lost volume seller will also get damages on the breaching buyer (resale or mkt price formula) AND, Lost profits on the 3rd party:

( see Problem: p. 623, problem 1: answer is 1,200 (K price, less 

     dealer’s costs for goods) (handout) 

3.) Seller’s Action for Price: If the buyer accepts the goods and won’t
Pay for it (rejection), the seller may have an action for price if he is 

Unable to resell it. 

(If the buyer rightfully rejected the goods, the seller has no action for 

    price.

· If seller unable to resell the rejected goods: K PRICE/ RESALE PRICE diff.

· If doesn’t resell: K PRICE/MKT Diff. 

4.) Limitation on Specific Restitution:

· seller cannot have goods repossessed when buyer refuses to pay for them

· UCC Exception: says if seller finds out of Buyer’s insolvency 10 days after receipt, he may reclaim goods.

2. EXECUTORY LAND SALE CONTRACTS: not symmetrical b’twn Vendor and Vendee

a.) If Vendor Breaches

· Split in Law: If Vendor Cannot Convey Marketable Title

(i) Rule 1
IF BAD FAITH: B/B (Diff. b’twn K price/Mkt Price, if there is a diff.)

IF NO BAD FAITH: vendee gets reliance dmgs and consideration




--OR—



(ii) Rule 2
 B/B (Diff. K Price/Mkt Price, if any) REGARDLESS of bad faith


  Or not.

b.) If Vendee breaches

· B/B ---OR—Liquidation dmgs where down payment is forfeited

Hypo: see problem 1 on 636. No bad faith so not B/B. Vendee’s thus gets  8,000 consideration back and $7,000 in expenses incurred (reliance).  (Under B/B he would have gotten $5,000).
c.) Specific Performance: may order vendor to CONVEY land, and order buyer to PAY—cuts both ways.

3. CONSTRUCTION CONTRACTS 

a. Alternatives to Loss in Value
· STANDARD: diff. b’tn what Contractor promised, and what provided

(ISSUE: determining the value of incomplete/defect work may be 

                  too complex

(If this is the case, the Restd § 348(2) says: If loss is value cannot be 

     Proven, P may recover based on:

(i) Mkt Price Diminution of Property; OR

(ii) Reasonable cost of completion/Remedy if cost is not Disproportionate to loss in value

c. Losing Contracts: when K is terminated after work has begun, but before it’s completed, b/c of a breach: 3 ways:

(i) Expectation measure: (expected loss + incurred costs)

(ii) full recovery of cost and expenses

(iii)
Proportionate recovery: cost of reliance (expenditures) divided by    what it would have cost to complete performance.    Ie Cost of reliance     





     
                        cost of complete perf.

**Then multiply ratio by K price. (Kehoe)

d. Delays: 

(i) Contractors: 

· Fair Rental Value  of idle equip-50% less wear and tear

· higher labor costs

· clean-up costs attributable to delay

· consequential damages if proven

(ii) Aggrieved Party 

· Fair Rental Value of affected land during period of delay

· Consequential damages beyond rental value of land

Hypo: p. 651. Owner should get 1750 per month x 5 or rental value of the apt (1200) x5. Owner naturally would argue for higher dmgs, contractor would argue the lesser value.

4. EMPLOYMENT CONTRACTS

· Employee Breaches: mainly equitable, dmgs not practical

· Place employee in position they would have been in had they not been fired; based on salary, benefits

· *Measure of  dmgs: the amount he would have earned, minus, any mitigation TAKEN+ costs and expenses in looking for another job. Employee doesn’t have to take an inferior job, but if he does, then defense can raise it as a mitigation subtraction. ( unless P  claims he could have taken both jobs.) (Sullivan)
· If employee claims to be a lost volume worker: rule is if he couldn’t take the second job w/o breaching the one in question, then employee is not a lost volume worker.

· Ginsberg: employee not required to take, different or inferior work, or work that takes him outside of his geographical area, BUT! If he does, it will be subtracted from damgs. 

· Reinstatement for Discrimination: see p. no reinstatement unless statutorily provided (e.g. title 7) or if  there is a later agreement 

Negative Covenants and Specific Performance

· can’t compel people to work 

Liumly v Wagner: D had contract to sing for P and not sing for any other. D breached and sang for another.

(Held: ct told her she couldn’t sing at other place. This is different from making D sing, but ct CAN compel her to ABSTAIN from singing at other place. Thus, SP to make one sing can’t be enforced, but a neg. covenant can.

· BUT difference b’tween neg cov and SP is not always clear.

( it is easier to enforce the neg than enforce the affirmative 

Uniqueness: neg. covenants will not be enforced unless the person it is being enforced against has unique skills ie a unique employee.


--Winnipeg case: (problem 1 on 666)


--prob 3 of 667 [Boxing case]: ct said the benefit for P is unclear, the return fight may not redeem him in the first place.  

Covenanant Not to Compete: protects the employer from allowing employees to take advantage of their skill against their employer.

· covenants need to be reasonable, 

· Covenants need to have reasonable geographical scope and time duration.

· We don’t want to put Eee in position where he cannot use his livelihood, but want to protector Er.

· Economic efficiency: we 

· Underlying rule: w/o the employees association to employer, would he have been able to start the business in question

· CA B&P  code sect 600: says that it won’t enforce neg. covenants not to compete.

REMEDIES OUTLINE- CHAPTER 9

General Principles

1. Types of Damages

a. Compensatory – designed to place (s in same position they would have been in had the wrongful interference not occurred.

b. Consequential (Special) – may be awarded to more fully compensate the victim of wrongdoing.

c. Nominal – to vindicate a right

d. Punitive (Exemplary) – supercompensatory damages

2. Requirement of Certainty

a. General Rule:  Can get recovery of lost profits, but it depends on what can you prove:
a. Jury cannot render verdict based on speculation, but beyond that, there’s no absolute rule on what’s reasonable certainty.
b. Don’t have to be mathematically precise, but fact intensive.
c. The stronger the proof that (’s wrongdoing caused some harm, the more leeway ( will get on how precise ( has to be on proof of damages.
b. James Mastandrea v. Chicago Park District

i. Issue:  ( sought to establish lost profits from real estate development activities for the 2 yrs following accident( How to prove a loss?  

ii. Rule:  A loss need not be proven w/ absolute certainty; lost profits will always be uncertain to some extent and calculations may be incapable of mathematical precision.  However, testimony as to loss of earnings which is merely speculative, remote or uncertain is improper. 

1. Jury can use circumstantial evidence, ie tax returns:  show what ( earned the year before, year of, and the year after the accident. 

c. Bigelow v. RKO Radio Pictures, Inc.

a. (’s actions, by limiting (’s ability to get the films, made it difficult to prove what (’s earnings would have been.

i. Rule:  where (’s acts created the uncertainty, it will be OK for the jury to assume that the losses are attributable to the (.

d. Notes, p. 679:

a. Tort doctrine of lost chance:

i. Recovery based on lost chance of survival:  less than 50% chance of survival – also a relaxed req’t of certainty.

b. Property interests may be protected by injunctive relief as well as damages  

C. Interference With Real Property Interests 

1. Theories can litigate under:  trespass, private and public nuisance, negligence

a. Measure of damages for these causes of action remains the same even though underlying theory varies, ie.:

i. Trespass action:  designed to vindicate interest in exclusive possession

1. Maintainable whether or not ( suffered injury as result of trespass.

ii. Nuisance action:  designed to protect possessor’s interest in use and enjoyment of property

1. Maintainable if ( has suffered actual damage.

2. Compensatory Damages

a. Damages vary w/ effects of the nuisance:

i. Temporary nuisance:  abatable

1. Measure:  

a. Diminished rental value

b. Cost of repair/abatement

2. Can recover both, except perhaps where cost of repair is so much more than the diminished value.

ii. Permanent nuisance:  not abatable

1. Measure:  Diminished market value

b. Procedural consequences:

i. Temporary nuisance:  

1. Period of limitations:  runs anew from the accrual of injury from every successive invasion of interest (SOL runs each time there’s an invasion)

2. Recovery is for damage sustained to the commencement of suit, but not for prospective injury.

3. Can bring multiple, successive actions

ii. Permanent nuisance:  

1. Period of limitations:  runs immediately upon creation of permanent nuisance and bars all claims of damage, present and future, after lapse of statutory period (res judicata).

2. Must take care of all damages in one action.

c. Stevinson v. Deffenbaugh Indus., Inc.

i. Case brought on theory of temporary nuisance, but sought permanent damages.  Ct. said you can’t do that – the remedy must match the nuisance.

d. Rule of thumb to determine whether a nuisance is permanent or temporary:

i. Is the nuisance abatable – can the ( stop it?

ii. (’s ability to repair, minimize, prevent harm

iii. Is ct. willing to enjoin the nuisance?

e. Examples/Problems, p. 683:

i. Breakdown of equipment results in discharge of odors causing illness.  Equipment now fixed ( Temporary.

ii. ( cuts down (’s trees and ships to market ( probably more permanent.

iii. A builds wall on his property which diverts water onto B’s land ( Temporary.

iv. Flea market near residential area causes nuisance ( depends if operation of flea market can be changed.

f. Scantlin v. City of Pevely

i. Where the injury is extensive or permanent the measure of damages is the reduction in the overall value of the property as a whole; where the injury is slight – when compared w/ the overall size and value of the realty – and the injury can readily be remedied by repair, the measure of damages is the expense of restoration.

ii. Cost of repair must be reasonable.

g. Problem, p. 699:

i. How much may (s recover for the cost of repairs or restoration?  If professional contractor services is reasonable, then use that cost.

ii. If the repairs enhance the value of the property, then offset the benefit from the damage award.

h. Coty v. Ramsey Assocs.:  the retaliatory pig farm case

i. ( challenged award of compensatory damages.  

ii. What kinds of factors are useful in determining compensatory damage award?

1. Lost profits: inability to rent motel space

2. Need to show level of interference:  trespass, odor, flies

iii. Must guard against duplicate awards so ( won’t be overcompensated.

1. Most cts. do award for both the lost use of property (calculated on the basis of diminished rental or use value) and compensation for personal injuries such as annoyance, discomfort, and inconvenience.

2. This ct. distinguished b/w harm in residential use and harm in business use.

3. Riblet v. Spokane-Portland Cement Co.:  Ct. can look at property based harms and separate personal annoyances: dust on furniture, in the pool (as an addition to diminished use value).

4. To value the damages for annoyances:

a. This is something a trier of fact could understand in their everyday experiences – as long as there’s some kind of assessment.

iv. To recover punitive damages:

1. ( must demonstrate actual malice on part of (:  a showing of “conduct manifesting personal ill will or carried out under circumstances evidencing insult or oppression, [or] a reckless or wanton disregard of one’s rights”

i. Notes, p. 713

i. Mental anguish or distress is recoverable for nuisance while protecting “property” interest b/c it touches the person in the dimension of the tort relating to “enjoyment” of property.

ii. Some cts require adherence w/ criteria established for bystander liability or intentional infliction of emotional distress.

iii. Some cts. characterize losses, caused by the (’s tortuous conduct, that are not captured by damages for diminution in the property’s value or the cost of restoration as “special damages”.

j. Problem 1, p. 714

i. B/A is owned by A.  A, her husband, B, and her 3 children are subjected to foul smells from C’s next-door piggery.  Can A, B, and the children recover for their loss of amenity caused by the odiferous piggery?

1. Some cts. don’t let non-owners recover.

2. Other cts:  people in possession of the land or occupying the land should recover.

3. Or increase the owner’s recovery to reflect the fact she has other people living there. (many ways to deal w/ this.)

3. Consequential (Special) Damages
a. May be awarded to fully compensate a (.

i. Looking beyond the value of thing lost, harms that result from substantive interference.

ii. Distinct from general damages, but line b/w general and special damages not always clear.

1. Loss of use may be measured in terms of foregone rents or profits.

2. Loss of use may cause emotional distress, discomfort, annoyances:  

a. Some cts say that when you suffer discomfort, that is part of the diminished use of property.

b. Other cts say these are consequential damages – they result from the general harm.

b. Cts. have opportunity to limit the extent of consequential damages by reference to notions of proximate cause.

c. Lunda v. Matthews

i. Ct held:  

1. Distinct from or in addition to damages compensating (s for the diminution in property value as a result of a nuisance, it is proper to award consequential damages for discomfort, annoyance, inconvenience and personal injury.

2. Once established that a nuisance has been created, it doesn’t matter that a person has particular vulnerability: a particularly susceptible ( may recover for physical discomfort from the effects of that nuisance separately and distinctly from the damage to his property.  

d. Davey Compressor Co. v. City of Delray Beach 

i. ( appeals damages resulting from (’s toxic contamination of the groundwater beneath (’s well field.

ii. Damages for past harms upheld: 

1. General rule:  Amount of damages or injury to real property cannot exceed value of property; otherwise, would be overcompensation.

2. But in this case, damages upheld b/c costs for cleanup were foreseeable and direct expenses incurred as a result from (’s negligent contamination:  

a. Rule:  ( may recover all damages which are a natural, proximate, probable or direct consequence of the act, but do not include remote consequences.

iii. Future damages reversed:

1. City had permit to use groundwater, but can’t have damages beyond the expiration date of permit.

e. Notes, p. 720

i. If loss of profits is a recoverable head of damages, the measure must net, not gross, that is operating expenses must be deducted from the total loss of receipts.

ii. No loss of profits is recoverable unless ( establishes that profits would have been generated.

iii. The expected profits must be ascertainable w/ reasonable certainty by reference to regular market values or other established data.

iv. Although the lost profits need not be established w/ “mathematical exactness,” a reasonably certain basis must be established by the (, showing that the wrongful conduct caused the loss of anticipated profits.

D. Interference With Personal Property Interests

1. (s can recover damages for wrongful interference w/ personal property interests under a wide variety of torts:  conversion (intentional tort), trespass to chattels (intentional tort), negligence.
2. Issues relating to damages for Conversion and other tortious interference:
a. Conversion of the (’s property to the (’s own use – the exercise of substantial dominion or control inconsistent w/ actual rights of owner of property.

i. Akin to a forced sale; possessor is entitled to obtain its full value from the wrongdoer.

ii. Factors to determine seriousness of interference:  

a. Extent and duration of (’s exercise and control over the chattel

b. (’s intent to assert a right which is in fact inconsistent w/ the (’s right of control;

c. the (’s good faith or bad intentions;

d. the extent and duration of the resulting interference w/ the (’s right of control;

e. the harm done to the chattel; and

f. the expense and inconvenience caused to the (.

iii. General rule for measure of damages for conversion:

a. The value of the property at the time of conversion, plus interest.

b.  Paccar Fin Corp v. Howard

i. ( repossessed (’s truck.  Personal property in truck converted – Although ( not in wrongful possession of truck at time of repossession, ( moved truck far from owner and made no effort to return personal property for a year - serious interference w/ owner’s right to property.

ii. Measure of damages

a. Full value of items in the truck when truck was repossessed.

b. Consequential damages:  Yes – can recover for lost wages:  taking time off work to look for things.

c. Fluctuating market values:

i.  General rule for damages for conversion (the value of the converted property at the time of conversion) doesn’t work well if the market value of the converted property fluctuates.

ii.  Example:  stock certificate in volatile market:

a. What if price went up after conversion?

i.  Value it by the highest value b/w time of conversion and ( acting w/in reasonable time

b.What if the price had gone down after conversion?

i. ( must act quickly to mitigate her damages so she doesn’t get a windfall even though there’s been a wrongdoer, but will get the highest value of the stock w/in a reasonable time after notice of conversion.

c. Injury to owner is not merely in the loss of control over the stock, but in the sale of it at an unfavorable time, and for an unfavorable price.

iii. Ehman v. Libralter Plastics, Inc.

a. Plastic injection molds, property w/ no regular market value converted.

b. Ct. held:

i. The value of loss of use not recoverable b/c forced sale duplicates the other award and is inconsistent w/ the theory of a forced sale.

ii. B/c property has no regular market value, ct. used the value of the property to the owner at the time of conversion as the measure of damages ( the replacement cost at the time of the conversion.

iv. Modern trend:

a. Allow recovery for loss of use if 

i. you look at it as an item of consequential damages, 

ii. you can prove with reasonable certainty, foreseeability, and 

iii. it doesn’t duplicate the other award.

d. Delayed discovery and property in a fluctuating market:

i. We measure amount of damages in a fluctuating market by the highest value w/in a reasonable time period.

ii. If there’s delayed discovery (( doesn’t know the property was converted), can’t hold that person responsible for mitigating b/c they didn’t know property was stolen, so give them reasonable time to replace after the discovery of the conversion, regardless of when the conversion may have occurred.

iii. Caballero v. Anselmo

a. ( seeks damages for conversion of stock that occurred when she was a child.

b. Issue: What constitutes a “reasonable time” after discovery of conversion by (, within which stock should be valued – 

i. No fixed period is prescribed by law, but depends upon circumstances of each case: 

ii. Ct gave ( a reasonable time after ( attained majority age for “reasonable opportunity to consult counsel, to employ other brokers and to watch the market for the purpose of determining whether it is advisable to purchase on a particular day or when the stock reaches a particular quotation, and to raise funds if he decides to repurchase.” ( here, 10 days after reaching the age of majority.

c. Measure of damages

i. Highest value from the discovery of the conversion, plus interest from the date the stock attained its highest value.  

iv. Broadwater v. Old Republic Sur.

a. Issue:  Is taking 90 days to replace converted stock reasonable?

i. Ct says that 90 days is OK here b/c ( had nothing to do with the delay.  ( was getting the classic runaround by (.

ii. Time for measuring damages:  from the time of conversion to the time at which ( became aware that her loss would not be covered (90 days).

b. Measure of damages:  highest value during this reasonable time.

c. Majority:  Highest value w/in a reasonable time.

d. Minority:  Doesn’t allow for market fluctuation.

e. Some states:  Look at highest valuation until the date of trial.

v. Badillo v. Hill – (negligence case)

a. ( crashed into (’s car.  Car was damaged, but not totally destroyed.  (If car had been totaled, damages would be the market value at the time of the accident/destruction, plus consequential damages for cost of replacing).  Jury awarded cost to repair and loss of use to ( (the total rental expense of substitute cars incurred by (, which spanned 9 mos).  ( appealed.

b. When property is damaged, but not totally destroyed, ( gets a choice to elect EITHER:

i. Lessened/diminished market value:  difference b/w value before and value after the harm, OR

ii. Cost of repair/harm.

iii. But ( cannot retain both.

c. Issue:  Is the loss of use damage component limited by a reasonable time to effect repairs?

i. To establish loss of use, (s showed that they had to rent a car for 9 mos. using credit cards and borrowed funds b/c they couldn’t afford to pay the repair bill( but the problem was that the cost of repair plus the cost of rental exceed the value of the car, which was not a reasonable expense b/c the car could have been repaired in 21 days, according to an insurance appraiser.

ii. Ct. adopted reasonable time rule, measured objectively:  only the span of time reasonably needed to make repairs will be allowed to measure loss of use.  The ct. will reward a longer time for loss of use only if the ( contributed to the delay.

iii. Ct. held that damages should have been limited to one month.

d. Dissent:  

i. Uses the subjective rule: Take the (s as you find them – “every negligent person should be required to pay for all injuries he causes, so if he happens to hit an economically disadvantaged person (as opposed to a rich one who can afford to fix his car and wait to be finally paid by the (), then his risks are increased directly proportionate to the losses he causes.   
vi. Notes, 745:
a. Punitive or exemplary damages may be awarded if ( has committed a wrong that “imparts insult, fraud, oppression or reckless disregard for the (’s rights, or where there is a showing of a willful intentional wrong, or such gross negligence and reckless conduct as is equivalent to such wrong.”
E. Tortious Interference With Economic Interests

1. K law generally is the method for protecting economic interests, but tort law broadens available remedies for injurious falsehood and bad faith breach of contract,

a.  ie., punitive and exemplary damages not available in K law, but can get beyond benefit of the bargain, damages for emotional, mental harm in tort law, ie:

b. Fraud/Deceit/Intentional Misrepresentation

i. Misrepresentation by (
ii. Scienter – knowledge/reckless disregard

iii. Intent to induce (’s reliance

iv. Causation – actual reliance

v. Justifiable reliance

vi. Damage 

1. benefit of the bargain(b/b) - (’s choice

2. out of pocket(o/p) – preferred method

c. Negligent Misrepresentation

i. Misrepresentation by ( - business/professional capacity

ii. Breach/duty to particular (
iii. Causation

iv. Justifiable reliance

v. Damages

2. Benefit of the Bargain v. Out of Pocket

a. B/B:  difference b/w value as represented and as received (market value).

i. Puts ( in position as if representation had been true.

b. O/P:  difference b/w price paid and value as received (market value). 

i. Returns the ( economically to the position he was in prior to the fraudulent transaction thus allowing him recoupment of actual losses but not expected gain.

c. Example:  Damages for purchase of land you thought was suitable for growing wine grapes (but in reality, was not).

i. Purchase price:  You buy land for $100K

ii. Market value:  Land actually worth $100K

iii. As represented:  If land had been suitable for growing wine grapes, it would have been $150K

iv. B/B (damages for representation) = $150K (as represented) - $100K (as received) = $50,000 in damages.

1. Allows you to capture what you thought you were getting: the expectation

v. O/P loss = $O, b/c no difference b/w purchase price and market value.

3. Hinkle v. Rockville

a. Seller intentionally misrepresented car to be new, but was used and had been involved in an accident.

b. How damages were measured:

i. ( wanted cost of repair measure; ( wanted to limit to b/b b/c no proof of the value of the car as received.

ii. Ct held:  ( not limited to b/b

1. Ct. used flexible standard:  ( gets to elect whether b/b or o/p will be applied.

2. Problem here w/ o/p:  need evidence of value received

3. Cost of repair can be used as a measure of the difference b/w fair market value and the value as received, or what it might take to get to FMV.

4. Intentional v. Negligent Misrepresentation

a. Intentional

i. Some states:  flexible standard

ii. Other states:  some limit to o/p

b. Negligent

i. No flexible standard

ii. Most cts. limit to o/p

5. Q:  Will b/b always give a larger recovery than o/p?

a. O/P measure is usually lower than b/b.

b. Some situations where o/p is greater than b/b:

i. Environmental damage

ii. ( would have lost money on the deal had things been as represented.

iii. Example:

1. Price paid:  $60K

2. Land worth: $25K (value as received)

3. If true (value as represented):  $50K

4. o/p = Diff b/w price paid and value received = $35K

5. b/b = diff b/w value as represented and as received = $25K

c. Sometimes ( would be best served by o/p.

6. Consequential damages for fraud:

a. Recoverable if can prove foreseeability and certainty.

b. Concern of whether consequential damages are duplicated in award of b/b and o/p - 

i. B/B:  

1. Vineyard hypo: misrepresentation of land – would have been worth $50K more if you could actually grow grapes:  the ability to grow grapes reflects the gain.

2. If you have consequential damages based on lost profits, can have duplicated damages.

ii. O/P:

1. Does not raise the same concern about duplication in consequential damages.

2. Reason:  o/p reflects only your actual losses – what came out of your pocket, not any gain or expectancy, so there is no worry of consequential damages being duplicative.

7. Emotional distress damages:

a. Generally limited and very controversial.

8. Interference w/ Contractual/Business Relations

a. Inducing breach of existing K, or 

b. Interference w/ prospective advantage (future relationship)

c. Example:  A enters into K w/ B.  C comes along and interferes w/ K even if there wasn’t a signed K b/w A and B.

d. Elements:

i. Existence of a valid contractual relationship or business expectancy (future relationship)

ii. (’s knowledge of K or business expectancy

iii. ( intentionally interferes, causing ( to breach/terminate

iv. Damages

1. Actual

2. Mental, emotional distress

3. Punitive

e. Majority rule: ( not limited to K damages - tort measures govern for tortious interference w/ contractual relations (but some jxns limit to K damages).

f. Texaco, Inc. v. Pennzoil, Co.

i. Facts:  Pennzoil had entered into agmt w/ Getty, then Texaco induces Getty to breach by saying we have a better offer.  Getty gets out of K w/ Pennzoil and accepts Texaco’s offer, who purchase all of the stock.

ii. Texaco’s arguments(challenges the theory and the evidence):

1. Damages should be based on market price and K price differential at time of breach.  

a. Ct:  No.  ( is not limited to damages recoverable in a K action b/c actual act of interference is a tort.

b. Ct. says it’s appropriate to measure damages based on what it cost to replace the oil reserves b/c the benefit under the K that was interfered w/ was control over Getty’s oil reserves.  Cost to replace:  $7.53 billion

2. Texaco argues that the loss was overstated by Pennzoil’s experts, opportunity of getting reserves was speculative (lack of certainty), failure to discount to present value.

a. Ct held:

i. Pennzoil’s experts gave enough testimony/information; 

ii. not speculative b/c more than a mere possibility that they’d get access to the reserve; 

iii. even though lack of certainty, it’s not an area where can be exact, and (’s conduct made it more difficult to prove this w/ certainty;

iv. ( not required to discount to present value b/c this is a past loss, not a future loss (discounting to present value is required only for future damages)

3. Texaco challenges punitive damage award because they said they didn’t act w/ malice:

a. Ct:  Jury found their conduct to be wanton and willful – motivation still sufficient for punitive damages

9. Notes, 757

a. Compensatory damages may include lost profits past and future. 

i. The quantum of the lost profits must be established w/ reasonable certainty and may be supported by expert evidence.

b. Damages may include “emotional distress of actual harm to reputation, if they are reasonably to be expected to result from the interference.”

c. The Texaco case demonstrates a tolerance w/ uncertainty in predicting future profits.

d. Even where the K is unenforceable damages may be given for inducing breach, if the K probably would have been performed.

F. Punitive Damages

1. BMW of North America, Inc. v. Gore

a. First U.S. Supreme Ct. case to reverse punitive damages

b. Punitive damages may properly be imposed to further a State’s legitimate interests in punishing unlawful conduct and deterring its repetition.

i. Important to limit award to conduct that occurred w/in the state of where the suit was brought.

ii. Can’t use punitive damages to deter BMW in other states.

iii. Punitive damages can’t be arbitrary – must look at the state interest for punishment and see if the punishment is excessive of meeting the goal of deterrence.  If excessive, violates the Due Process clause.

c. Issue:  whether $2 million punitive damages award was excessive, when actual damages were $4000.

d. Ct. used 3 guideposts to determine reasonableness of a punitive damages award:

i. Degree of reprehensibility of (’s conduct:

1. Look at the proportion b/w the harm suffered and reprehensibility:

a. Did (’s conduct show indifference to or reckless disregard for health and safety of others?

b. Intentional/affirmative acts of misconduct?

c. Repeated engagement in prohibited conduct while knowing it was unlawful?

2. In this case, (’s conduct not that reprehensible: harm was economic in nature, no effect on performance or safety of car.

ii. Ratio of punitive damages award to the actual harm inflicted on (
1. No bright line mathematical rule, but must be reasonable.

2. Ratio of 10 to 1 might be OK, but here, punitives were 500 times the amount of actual harm ( excessive

3. A higher ratio may be justified if compensatory damage awards are low compared to particularly egregious act, or if injury is hard to detect or the monetary value of noneconomic harm might have been difficult to determine.

iii. Sanctions by State for comparable misconduct

1. Comparing the punitive damages award and the civil or criminal penalties that could be imposed for comparable misconduct provides a third indicium of excessiveness.

2. Should consider whether less drastic remedies could achieve the goal of deterring future misconduct.

3. In this case, the maximum civil penalty authorized by the Alabama Legislature for a violation of its Deceptive Trade Practices Ac is $2000.

4. Also - ( must be given fair notice of:

a. What conduct would subject ( to penalty

b. Severity of penalty

