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· Creating a Security Interest:
· What is a Security Interest
· Secured debt is debt secured by collateral.

· i.e.  mortgages, intellectual prop, etc

· secured transaction within Art 9

· any transaction regardless of form

· only personal prop, not real prop.

· Borrower has to voluntarily grant the lien for it to be a secured transaction – consensual K’s only.

· §9-109(a)(1) – a transaction regardless of its form, that creates a security interest in personal prop. or fixtures by K.
· Also see Comment 3b to §9-102 (definitions)

· Not how the parties want to characterize the agreement, but whether the agreement creates or provides for a security interest.
· They’re hard to define, but you know them when you see them – basically a K.
· No magic language to create one. 
· Rights of a Secured Creditor

· A secured party can repossess the goods themselves and sell the goods taking the proceeds in satisfaction of the debt.
· See ch 3 in E Outline

· Rights of an Unsecured Creditor

· A creditor is anyone who is owed a legal obligation that can be reduced to a money judgment.  

· Unsecured creditors cannot recover under Art. 9, and they must have a judgment to collect/repossess the property.

· To recover a debt, unsecured creditors must:

· 1 – sue the debtor and get a judgment.  

· If the debtor pays the debt then it’s over, if not the creditor is now a judgment creditor and must…
· 2 – creditor must get a writ of execution/garnishment from the court.
· 3 – creditor then must give the writ to the sheriff with instructions (when, where, how to serve it)
· Can conduct discovery to find out what assets debtor has.

· 4 – collect the property through the sheriff.
· An unsecured creditor may be able to use covenants to achieve the same effects as a security agreement by requiring that the borrower not encumber or transfer certain assets.  Covenants can also be used to restrict the borrower’s investment activities, to bar the creation of certain security interests, to limit dividend and other payments to shareholders, or even to require the borrower to remain in the same line of business.
· Most debit/credit card debt is unsecured. 

· In business lending only the best credit risks receive unsecured credit.  
· Three Steps of Secured Interest:

· Attachment – What is necessary so that creditor’s security interest is attached to the agreed upon collateral.  How to write the agreement.
· Perfection – serves as notice to future lenders that a creditor has taken the property (collateral) or an interest in the property.

· Priority (discussed below) – If the debtor defaults on the loan, priority determines which creditor gets first crack at the collateral.
· Attachment:
· The security interest attaches to the collateral only when:

· Debtor has intent to create a security interest, and

· Secured party has possession, control, or an authenticated security agreement, and

· Value was given, and

· The debtor has either rights in the collateral, or the right to transfer rights in the collateral to the secured party

· Problems arise when either credit is extended at a later date or when the debtor does not have rights in the collateral at the time the transaction occurs.

· A creditor can repossess attached collateral even if the security agreement has not been perfected.

· Giant invisible hand, grabbing onto particular pieces of the debtor’s personal property.

· 9-203(b)(1) – value must have been given in order for there to be an enforceable security agreement.
· 9-203(b)(2) – debtor must have rights in the collateral or the power to transfer rights in the collateral to the secured party.
· 9-203(b)(3) – conditions, one of which must be met

· 9-203(b)(3)(A) – all of the following three need to be present in some order: (authentication, security agreement, description)
· Authentication – (9-102(a)(7)) – to sign or execute or otherwise adopt a symbol, or encrypt or similarly process a record in whole or in part with the present intent of the authenticating person to identify the person and adopt or accept a record. – a wet signature; it needs to be signed.

· A record – 9-102(a)(69) – can’t have a purely oral authentication.  Oral communications that are recorded is a record.  Also see comment 9 on pgs 674-675 of stat book.

· Medium-neutrality is used to describe the changes to Art. 9.  It doesn’t matter how it is done, so long as, it fits within the parameters of Art. 9.
· Security Agreement – 9-102(a)(73) – an agreement that creates or provides for a security interest.

· Agreement – § 1-201(b)(3) – the bargain of the parties in fact, as found in their lang. or inferred from other circumstances, including course of performance, course of dealing, or usage of trade… - a K.

· No magic lang to create or provide for a security agreement.  Hard to define, but you know it when you see it.  They’re basically Ks.

· In Re. Bollinger Corp.:

· Composite Doc. Rule (what do you need to have a security agreement) – covers about 95%.  This rule comes into play when there isn’t a record of a security agreement, but there’s other documentary evidence that the parties intended to enter into a secured loan arrangement.

· Loan from ICC to Bollinger for $150K.  Bollinger paid debt down to $65K.  This loan was secured by certain machinery and equipment.

· Bollinger needs extra capital, and gets a loan from Z & J for $150K, from which the $65K would be repaid to ICC, and the remainder to Bollinger.  Z & J was supposed to get the promissory note between ICC and Bollinger as security for paying off the $65K that Bollinger still owed to ICC.

· Bollinger filed for and was granted Ch. 11 status.  There was no formal security agreement for the remaining $85K owed to Z & J, but there was a promissory note.  Z & J also filed the note with the state as a financing statement (trying to perfect).

· Cts that follow this case hold that if there’s filing of a financing statement and a promissory note even if there isn’t an actual security agreement, that’s sufficient to support a finding that a security agreement did in fact exist.

· The note in this case, though, was not found to be a security agreement by itself since its lang. indicates that while an agreement was intended, the note itself was not intended to be that agreement.

· Description – 9-108 – but only for security agreements.

· Requirements are laid out in 9-108(b) – except as otherwise provided in subsection (d), a description of collateral reasonably identifies the collateral if it identifies the collateral by:

· (1)  Specific listing – specific description of the items for collateral (car w/a vin number, etc)

· (2)  Category – never really defined.  Read it in accordance with type (see (3)).  

· (3)  Type – refers to the words in the definitional section.  

· (4)  Quantity – ZB: 200 barrels of X

· (5)  Computational formula – ZB:  ½ the grain in my silo.

· (6)  

· In Re Grabowski:
· Dispute between to banks, BofA and South Pointe over their security interests in three items of farm equipment owned by debtors, Grabowskis.  South Pointe was arguing that the description in BofA’s security agreement and really in the financial statement was insufficient to create an interest in the three items.  The Ct found that the lang was fine.

· Supergeneric description vs. a general or generic description.

· Description can be general/generic, but the description of property can’t be supergeneric in security agreements.

· Using “equipment” is fine even though it’s broad, and will include all equipment the debtor has.

· “some equipment” – doesn’t provide any specificity, it doesn’t reasonably identify the collateral.

· “equipment in attachment A” – that’s specific enough as long as it’s attached.  Without the attachment, it’s more like the “some equipment” lang. above.

· Have to identify collateral by using terms that are set forth in Art. 9.  

· Tangible Goods: -- primary use test, which ever is the primary use of the item determines the category.  If the use of an item changes, use the original test – which ever purpose it was used for when the security agreement was signed, it the use that remains even if it is actually used for something else later.

· Consumer Goods – 9-102(a)(23)

· Goods used or bought for family purposes.

· Equipment – 9-102(a)(33)

· Goods that are used by a business.   Things that tend to have a long shelf life to it, they’re established and have a permanence to them.

· Farm Products – 9-102(a)(34)


· Crops, livestock, products of livestock that are possessed by a farmer.

· Inventory – 9-102(a)(48)

· Good that a business holds for sale or lease.  Also includes things that are consumed in the business – ink and toner cartridges.  Look at shelf life of item, if short, inventory, if long, maybe equipment.

· Semi-intangible Goods (thing, but one that references something else – paper):

· Money – 1-201(b)(24)

· Money is money

· Chattel Paper – 9-102(a)(11)

· Involves a security agreement.  Need 2 things: an instrument, which is an acknowledgment of debt (promissory note), and need a security interest in something that is chattel.  Must be in writing, oral agreements do not suffice.

· Document – 9-102(a)(30)

· Anything under the prevue of Art. 7 of the UCC.  Mostly documents of title for the purposes of security agreements. i.e. a delivery order, warehouse receipts.

· Instrument – 9-102(a)(47)

· Negotiable instruments – promissory notes – but it’s not backed by a lien like chattel paper.

· Certificated Security—8-102(a)(4)

· Stock with certificate or some document that acknowledges what you own.

· Pure Intangibles:

· Accounts – 9-102(a)(2)

· Right to payment, i.e. a credit card.  There’s no document to back it up.

· Commercial Tort Claim – 9-102(a)(13)

· Claims that are not already settled, or have yet to happen, but pending proceedings are okay.

· Investment Property – 9-102(a)(49)

· Certificated securities w/o the certificate.

· Deposit Account – 9-102(a)(29)

· Bank account.

· General Intangibles – 9-102(a)(42)

· Everything else:  patent and trademarks, liquor licenses, taxi licenses, etc.

· Letter of Credit Rights – 9-102(a)(51)


· Means of facilitating commercial transactions especially over long distance.  Can take out a loan on the right to be paid.

· After-Acquired Collateral: 9-204(a)

· Collateral acquired after parties sign a security agreement.  It includes things such as inventory.

· Most courts will not assume an agreement to include after-acquired collateral.  

· Only applies to property of the same type, not the case with proceeds.

· In re Filtercorp, Inc.: -- an exception

· Filtercorp had borrowed money from Paulman on several occasions, but Filtercorp reached a point in which they could no longer pay their debts to Paulman.  The Ct of Appeals (9th Cir.) held that  WA law would presume security interests in “inventory” and “accounts receivable” to include after-acquired property, absent evidence of intent to the contrary.

· Ct also mentioned rebuttable presumptions – B. pg 41.  A missing attachment in the filing.

· This is where cts are generally at.  It’s a famous position.  Cts have decided to be lenient in this area.  Cts will find one where:  look at nature of collateral (fluid body of collateral) and the nature of the loan (short term v. long term, revolving credit, etc.).  Keep in mind that this is not an Art 9 issue at the end of the day, it says nothing about how cts should rule.  “absence evidence of intent to the contrary” – gets you a rebuttable presumption.

· Proceeds – whatever is received when collateral was, “sold, exchanged, collected or otherwise disposed of.” – 9-203(f).

· 9-315(a)(2)

· Have to be able to identify the collateral.  Proceeds attach automatically.

· 9-102(a)(64)

· Definition of collateral (9-102(a)(12)) proceeds are a part of the definition of collateral.  

· Supporting obligation – involves a third party who guarantees to the creditor that the debtors debt will be paid.  – pg 77 in casebook.

· Standby letter of credit is the most common form.

· Prob 2 pg 44:

· Security interest that attaches to collateral automatically attaches to (see 9-203(f).

· LC1 was not brought in as a supporting obligation because it was unrelated.

· LC2 was brought in because it was related – it’s a classic supporting obligation.

· Leases of collateral are brought w/in attachment.

· Licenses are also proceeds.

· ZB: a museum sells prints of a painting it displays.

· There has to be a direct link between the collateral and a change in form.

· Value and Rights in Collateral

· Value – contractual consideration (1-204(4))

· Prob pg 45:

· The inventory on feb 1 was collateral for the jan loan.  The bank had a security interest in the inventory.

· Rights in collateral

· Debtor has to have rights in the collateral or the power to transfer rights in the collateral. 

· 2-403(1)

· See litigation in the following areas:

· Taxi cab medallions, 

· FCC permits, 

· season tickets for sports teams

· etc.

· Swets Motor Sales, Inc. v. Pruisner
· Swets is a wholesaler.  Pruisner is a dealer who received vehicles from Swets.  Chrysler Credit Corp financed Prusiner’s (def) inventory, and therefore have a security interest in his inventory

· Who has the rights to the cars?  Swets or Chrysler?  The ct holds that Chrysler has the prop rights in the cars.

· Note pg 49:

· Person one owns the cattle, and has given possession to person 2.  Person 2 just has a bailment, possession, but not property rights.  The bank filed a financing statement.  Person two had obtained a loan from the bank secured by a security interest in the cattle.  Person two defaulted, and the bank tried to seize the cattle, but person one says the bank can’t do that because person one owns the cattle.

· If a thief steals a necklace he cannot use it as collateral for a loan, and if he/she gives it to a friend, the friend cannot claim ownership even if he/she didn’t know it was stolen because the their never had any ownership rights in the necklace.  You can only transfer the ownership rights that you have.
· Perfection – establishes priority amongst creditors, but does not control the rights of the creditor vis-à-vis the debtor.  Perfection affects only the relative rights between creditors.
· Analyzing Perfection:

· First characterize the collateral and the types of perfection for that collateral

· Then based on the type of collateral, ask whether perfection has been achieved.


Identify the Collateral
	Collateral
	Methods of Perfection

	Goods (equipment, inventory, consumer goods, farm products)
	Possession, filing*

	Instruments
	Possession, filing*

	Chattel paper (electronic)
	Control, filing*

	Chattel paper (tangible)
	Possession, filing*

	Cash
	Possession  (must)

	Deposit Accounts
	Control  (must)

	General Intangibles
	File (must)

	Accounts
	File (must)

	PMSI in consumer goods
	At attachment 




* You can file against these, but you may find yourself in later priority than someone 


who possesses or controls.

· A security interest cannot be perfected until it has attached, and in most cases something more than attachment must occur. -- §9-308(a)
· Perfection only matters when there is more than one creditor claiming an interest in the same collateral.
· If the debtor sells the collateral to a third party, the secured party has the same rights against the purchaser as it had against the debtor if the secured party perfected the interest.   
· The most effective way to perfect depends on the type of collateral involved.
· 4 ways to perfect a security agreement (filing, possession, control, and automatic):

· By Filing – to perfect by public filing, secured party must file a financing statement. – most common method of perfection.
· The filing system determines priority based on who files first, but there are a few exceptions.

· Financing Statement:

· can be short, only needs to contain the most basic info because this is about notice to other creditors and not about the specifics of the loan. -- §9-516(b)
· What needs to be in it:  Such as name of debtor, name of secured party or representative of secured party, and a description of the collateral. – minimum requirements for sufficiency.
· Financing statement should also include addresses for both debtor and secured party.

· If debtor is an organization, the organizational number should also be included.

· If financing statement does not include those four things, the filing office should reject it.

· If the financing statement is not sufficient, then it is not effective even if the filing office files it.
· However, if financing statement lacks important info, but not sufficient info, it is effective if the filing office files it.

· The description of the collateral can be broader in the financing statement than in the security agreement. §9-504, 502(a)(3), 506
(rest of outline form cont. on next page)
	Requirements
	Code §
	Accepted (when shouldn’t have been)
	Rejected

	1 – debtor’s name
	§ 9- 502 (a)

   all 3 are required for                   

   effectiveness of financing statement
	Not effective (invalid) if seriously misleading

§ 9-506(a) & (b)
	*9-520(a) – must reject for reasons in 516(b) and may refuse only for 516(b).

*If rejected, but should have been accepted, 9-516(d) = effective against a lien-creditor and security interest unless secured party gives reasonable reliance on absence of record.  There is no reasonable reliance when the party does not search or does have prior knowledge from the debtor – purpose of filing is notice.

	2 – creditor’s name
	
	
	

	3 – description of collateral
	
	
	

	4 – creditor’s address
	§ 9-516(b)(4)
	Effective (unless seriously misleading §9-506); Under (b)(4) and 520(a), the failure to include this no longer renders the financing statement ineffective.
	

	5 – debtor’s address
	§ 9-516(b)(5)(A)
	*9-520(c) :  if fulfills 9-502(a), (b), then effective, even if office required to refuse to accept it for filing under (a).

*But see 9-338 for info in required under 9-516(b)(5):

if info is incorrect at time of filing, the s/i is subordinate to a conflicting perfected s/I in the collateral if other party gives value in reasonable reliance on incorrect information.
	

	6 – whether debtor is an individual or a corporation
	§ 9-516(b)(5)(B)
	
	

	7 – type of organization
	§ 9-516(b)(5)(C)(i)
	
	

	8 – organization’s jurisdiction
	§ 9-516(b)(5)(C)(ii)
	
	

	9 – organization’s ID
	§ 9-516(b)(5)(C)(iii)
	
	


Operation of the Formalities
*note that 9-516(b)(4), (b)(5) do not talk about effectiveness; only about whether or not a statement should be rejected, therefore, not ineffective if missing (see below)





(1) 
Sufficiency of financing statement § 9-502(a)
9-502(a)(1), (2), (3)  “A financing statement is sufficient only if it” provides 
(1) debtor’s name (2) secured party’s name (3) description of collateral






If 1-3 are missing, the financing statement is automatically ineffective.





(2)  Effects of the 9 elements for purposes of Perfection





1-3
  If missing or seriously misleading, ineffective(invalid).  9-506(b)







Important to correctly state debtors name because that’s how the 








financing statement will be filed, and how future creditors will 








search for perfected interests.






4
  If missing, not ineffective (not invalid) 9-516(b)(4) – comment 5, 502(a), 520(c) (however, could be ineffective if seriously misleading 9-506)






 Incorrect:  9-338 does not apply to (b)(4), therefore, if incorrect, still 









  completely effective





5-9  If missing or seriously misleading, the financing statement is effective 





(valid).  9-520(c):  if the financing statement fulfills 9-502(a) and (b), then 





it is effective, even if the office should have refused to accept it for filing 





under (a).  If 1-3 are there - all a future researcher needs to determine if 





collateral is encumbered.







9-338: Incorrect.  if info for 9-516(b)(5) is incorrect at time 







of filing, the s/i is subordinate to a conflicting perfected s/i in the collateral 





if other party gives value in reasonable reliance on incorrect information.








*this is restricted in effectiveness:  it is very hard to argue that you 







relied on #9.







[technically, seriously misleading, 506, applies to the whole financing 







statement.]





(3)
Wrongly Accepted Filings – 4-9





*If missing 4-9, the office should not accept the financing statement.  9-





520(a)





*However, acceptance of a financing statement missing 4-9 renders the 





financing statement effective, 9-520(c), as long as complies with 9-502(a) & 





(b), comment 9 to 9-516.  






*But see 9-338, 9-516(b)(5) – as to incorrect information and limited 





effectiveness 





(4)
Wrongly Rejected filings – 4-9





An attempt to file perfects underlying security interest to defeat lien creditors






*9-520(a) – can only reject for a violation of 9-516(b) 







A filing office shall refuse to accept a record for filing for a reason 







set forth in 9-516(b) and may refuse to accept a record for filing only for a 






reason set forth in 9-516(b). 






*9-516(d)  







*generally effective against a lien creditor







*effective against a purchaser of collateral with reasonable reliance






A record that is communicated to the filing office with tender of 






the filing fee, but which the filing office refuses to accept for a reason 






other than one set forth in subsection (b), IS EFFECTIVE as a filed record 





except as against a purchaser of the collateral which gives value in 






reasonable reliance upon the absence of the record from the files.






[the policy is that lienholders don’t look, purchasers do]





(5)
Incorrect Information





If required information is incorrect, the financing statement cannot be 





rejected.






516(b) – only requires information, not correct information.  Therefore, you 





should fill in rather than leave blank; but you could be in trouble for fraud, 





etc.  So file an amendment ASAP.

· Where to file financing statement:  Must be filed in the state where the debtor’s principal residence is/where they’re located.  

· If debtor has multiple homes and does not clearly reside in one more than the other(s), file where debtor pays taxes, is registered to vote, etc.

· If debtor is a corporation, LLC, or limited partnership, file in the state of incorporation.
· If debtor is an unregistered organization, like a partnership, file where debtor does business or has its executive offices.

· If debtor is a sole proprietorship, file where the owner has his/her principal residence.

· EXCEPTION – goods covered by a certificate of title (registered car or boat), file in the state that issued the certificate.

· File with state DMV – look to state law too.

· If car is dealer inventory, file with Sec of State.

· EXCEPTION – fixtures, timber to be cut, as-extracted minerals, file in the state where the real prop to which the goods are affixed is located.

· Follow state law re filing, but usually file in Office of County Clerk (like mortgages).

· Mistakes that are seriously misleading will invalidate the financing statement.
· Seriously misleading – fails to provide debtors name.  But if the clerk searches under the debtors correct name and the financing statement with the wrong one turns up, it’s not seriously misleading.
· See §9-506

· The basic test as to whether a financing statement is effective is whether someone who searches the database will find out that the debtor gave or might have given a security interest in a particular prop.
· Financing statements last 5 years, after that it lapses.  If the loan is to remain outstanding, the financing statement needs to be continued or the secured party could lose priority.

· The only way to secure an interest in accounts as collateral is to perfect by filing.  

· Cannot perfect by filing when collateral is: -- §9-312(a) & §9-314
· Deposit account

· Letter-of-credit rights

· Money

· Electronic documents

· Electronic chattel paper

· In most states financing statements are filed with the Sec of State office.
· Fed law regulates perfection for some prop like airplanes and copyrights – can only perfect by following fed law.  Fed law may not have any priority rules, if not, follow Art 9 on priority.

· Generally, a security interest in intangibles cannot be perfected by filing – accounts are often evidenced by a writing that can be possessed, but possession of the writing is not possession of the account, it’s possession of evidence of the account.
· Post Filing Changes

· §9-507(b)
· If a debtor relocates within the state in which the financing statement was filed, the statement becomes inaccurate, but does not become ineffective.  No need to refile.

· If a debtor relocates to a new state, the secured party will need to file a new financing statement after the debtor moves.  However, the filing in the old state remains effective for 4 months after the move, during which time the secured party needs to file the new statement in the new state.  Otherwise the interest becomes unperfected. -- §9-316(a)
· If the debtor changes his/her name, the secured party has to amend its financing statement after the name change.  The amendment has to reference the original filing.  The filing, however, remains effective as to the collateral that was obtained before the name change or within 4 months following the name change, unless an amendment is filed. -- §9-507(c).
· The danger to the secured party here is only when there is an after acquired prop clause in the security agreement.

· Changes in use of collateral
· i.e. item was inventory, like a copy machine, and is now being used by the debtor as part of his/her business.

· If the financing statement describes t he collateral as, “all of debtor’s inventory,” it would now be misleading since the copier is now equipment.  However, the secured party’s filing remains effective. -- §9-315(d).  

· Changes in collateral through barter, sale or proceeds
· In these situations, the secured party receives a security interest in the property received by the debtor. -- §9-315.  

· The security interest in the received property would be perfected if the secured party perfected by filing as to the original collateral.  §9-315(d).

· Changes in the collateral description resulting from cash sales or involving proceeds.
· i.e. debtor sells a hammer, and used the cash to purchase equipment.

· Cash proceeds change the rules.  The secured party must now file an amended financing statement the reflect the change in the inventory to equipment unless the original financing statement also included equipment as collateral.  

· The new filing must take place within 20 days of the debtor obtaining the new collateral, purchased with the cash proceeds.
· A secured party remains continuously perfected in cash proceeds. -- §9-315(d)(2).
· If collateral changes form from an item that would be perfected by filing in one office to a form that’s perfected by filing in a different office, an amended financing statement must  be filed in the correct office for the collateral’s new form. – fixtures, registered cars or boats, etc. -- §9-315(d)(3) & 507(b)
· Changes in form of business

· i.e. debtor operates a business as a sole proprietor, and may later incorporate the business – change in form.
· When this occurs, the original filing may have been in the wrong place – especially if debtor runs a business in Indiana, but incorporates later in Delaware. The secured party has 4 months to re-file in the new state.  However, for the 4 months, the interest remains perfected as if the debtor “moved” to Indiana.  If secured party re-files in the 4 months, perfection will continue uninterrupted. -- §9-316(a)&(b)
· If sole proprietor incorporates in the same state, no new filing is required.  
· By Possession

· Best way to perfect a security interest in a negotiable instrument – see page 102 in E outline
· Rest of info is below
· By Control -- §9-314
· Only possible is the collateral is:

· Investment property

· Deposit accounts

· Letter-of-credit rights

· Electronic chattel paper

· Electronic documents

· Automatic Perfection (upon attachment) -- §9-309(1) & 324(a)
· Most commonly occurs when collateral is consumer goods and security interest is PMSI (loan goes to debtor up front to purchase collateral)

· Both must be present

· Does not apply when security interest is in something like a car with a certificate of title.

· PMSI has priority over conflicting security interests in the same collateral.
I. Perfection by Possession – 9-310(b)(6) allows secured parties to perfect their security interest by taking possession of the goods, certificated securities, money, instruments (promissory notes), and documents of title. Both attachment and perfection occur when a secured party takes possession of the collateral pursuant to the agreement.
Also allows the secured party to protect the collateral, and can make enforcement easier because the secured party would not have to repossess the item.
When collateral is cash, possession is the only method of perfecting.
A. Possession by Agent – Commercial affairs are so large that many organizations must act through agents, possession by the agent of the secured party on the secured parties behalf has perfected the security agreement. 

i) Example : In re Rolain:  The attorney for the debtor acted as an agent for the Secured Party, debtor tried to argue after the fact that his attorney could not act as secured parties agent but SP and debtors lawyer executed a valid agency agreement and the lawyer was forced to uphold his duties as an agent to SP

B. Possession by Bailee – under 9-313 a non-agent third party cannot perfect a security interest for an SP unless the person agrees in an authenticated record to hold possession of the goods for the SP and agrees to the duties and responsibilities for which they holds the property

II. Perfection By Control – perfection of the following types of collateral may be done by control(no public notice is provided to third parties): 

A. deposit accounts (9-104) – control is the exclusive means of perfecting a security interest as original collateral can be obtained three different ways


i) when the secured party is the depository bank at which the account is held

ii) when the D, SP and bank agree in an authenticated record that the bank will comply with SP’s instructions with respect to the account

iii) when the SP becomes the banks customer with respect to the deposit account


B. electronic chattel paper (9-105) - 

C. investment property (9-106) – requires control as specified by 8-106 must be endorsed to the purchaser or in blank or registered by the issuer in the purchasers name


D. letter of credit rights (9-107)- requires the issuer of a letter of credit to consent to the 
assignment of the proceeds of the letter of credit

III. Security Interests in Consumer Goods

A. Consumer transactions under Article 9 – other than some history there are just some random article 9 provisions dealing with consumer protection

i) 9-626(b)- excludes consumers from the rebuttable presumption rule allowing courts that embrace the absolute bar rule to apply it in consumer cases

ii) 9-103(f)- the transformation rule which turns purchase money transactions into non-purchase money transactions to the advantage of consumers in bankruptcy is not abolished for consumer transactions as it is in commercial transactions

B. Perfection of Security interests in Consumer Goods – a purchase money security interest in consumer goods is automatically perfected at the time of attachment, with no requirement of filing. The reasons why are(9-309-(1)):

i) consumer transactions are frequently small so adding the expense of filing would significantly increase the cost to the consumer

ii) consumer transactions are numerous and would burden the filing system

iii) pre-code rules in most states do  not require filing in conditional sale transactions

iv) parties to consumer transactions are less likely to search the records

9-309(1) is relatively insignificant now because of two reasons:

i) some of the most expensive goods such as vehicles, planes and boats are perfected under title laws

ii) most debit and credit cards that the majority of consumers now use are not secured

IV. Choice of Law

A. Location of Debtor Governs Tangible and Intangible Collateral – All states have enacted the same law in this area however a determination has to be made as to whose law governs because of different case law, different amendments that were added at the state level, and although provisions are identical there is no national

i) intangible collateral 9-301 – location of debtor is controlling for all factors because there is no location of intangible property

ii) tangible collateral 9-301 – 

a) by possession the location of the collateral governs for all factors

b) by filing the location of the debtor governs perfection but the location of the collateral governs the effect of possession and priority

B. Location of the debtor – under 9-307(b) a debtor who is an organization is located at its place of business, at its chief executive office if it has more than one place of business, at its residence if the debtor is an individual

C. Goods covered by certificate of title laws – filing is not necessary to perfect items in which certificate of title laws already provide a security interest

D. Change in debtors location – items that fall under certificate of title laws the place where it is titled is the location whose laws rule, if a debtor moves but does not change the title then where it is title governs

V. Leases and Consignments – only used for distinction from security interest

A. Lease – in a lease transaction lessor has a residual interest in the property being leased and is entitled to get the property back at the end of the lease

i) Lease with option to purchase – sometimes a security interest is disguised in this Pg. 326 for an example

ii) Lease without option to purchase or renew – lease with a specific reversionary period

iii)Open end lease – no stated end to the lease

B. Consignment – A merchant takes a vendors product and agrees to sell it, if merchant sells any of the inventory then he pays vendor for what he sold minus a commission, vendor maintains ownership rights of the product until sold by merchant. If vendor were to go bankrupt then the inventory could be reclaimed from the Merchant

VI. Priority


A. First to file rule – generally the first SP to file has priority -- §9-317(a)
B. First to file or first to perfect rule – sometimes there is discretion between these two comment 3 of 9-323 gives better feeling for this

C. Future Advances – a lot of SP’s will use a dragnet clause securing collateral from a previous loan as collateral for the new loan and these dragnet clause are generally enforced example on Pg. 120

D. Coin –o –matic rejected – court found that in order for future advances to be covered by the collateral that a future advances clause must be included in the contract and criticize the coin-o-matic court for not properly understanding the financial markets

E. Purchase money priority (everyone’s favorite yay for PMSI)- PMSI’s has priority over a conflicting security interest, the book gives an example of a secured party that has an all after acquired inventory clause in their agreement but part of the inventory is purchased with the PMSI so the PMSI has top priority on that specific collateral even though the other SP file first

Lots and lots of problems in the PMSI section if interested for examples and what not

Section III for UCC II Outline

I. Priority: Lien Creditors, Buyers of Goods, and Lessees

I. Lien Creditor

I. Generally

I. A lien creditor is a creditor “who has acquired a lien on the property involved by attachment, levy, or the like.”  §9-102(a)(52).  The prototypical lien creditor is an unsecured creditor who won a judgment against the debtor, obtained a writ of execution, and then obtained a lien by levying on specific property of the debtor.

I. Attachment – legal process in which the plaintiff in litigation obtains a writ and delivers it to a sheriff, marshal, or other law enforcement officer, who then levies on property of the debtor.  This generally occurs before judgment is entered – although in some jurisdictions it is the same as execution.

I. Execution – same as above except this occurs AFTER the judgment is entered and the property will be immediately sold instead of being held while a proceeding takes place.

I. Four examples of how an unsecured creditor may become a lien creditor:

I. Garnishment – a judgment creditor reaches debts owing from a third party to the debtor or property that is in the hands of a third party that belongs to the debtor.

I. Recordation of Judgment for Money Damages – recording of a lien in the real property system creating and perfecting a lien against all real property owned by the debtor in the county (and often times later acquired property too).

I. Article 9 Recording a Notice of Judgment – this is allowed in some states that have statutes which grant the creditor the right to record a judgment lien in the Article 9 financing statement filing system.

I. Trustee in Bankruptcy – has the rights of an hypothetical ideal lien creditor, a lien creditor with no debilitating history or knowledge who obtained a lien on all property of the debtor on the date of the filing of bankruptcy.

I. Conflict with An Unperfected Security Interest

I. § 9-317(a) - An unperfected security interest is subordinate to the rights of a lien creditor, unless a 9-317(a)(2)(B) exception applies

I. Bankruptcy Exception: a trustee in bankruptcy is a lien creditor under § 9-102(a)(52)(C), which allows a trustee in bankruptcy to avoid an unperfected security interest
I. Examples:
I. SP and Debtor sign a Security Agreement, but SP fails to file a financing statement before Creditor’s judicial lien has attached

I. Lien Creditor wins

I. Debtor grants SP a non-purchase money SI in collateral and SP files a security agreement and financing statement, Lien Creditor attaches a lien, and then SP advances the money

I. SP wins

I. § 9-317(a)(2) (Comment 4): “a judicial lien that arises after the security-agreement condition of § 9-203(b)(3) is satisfied and a financing statement is filed, but before the security interest attaches and becomes perfected is subordinate to all advances secured by the security interest, even the first advance”

I. Conflict with a Future Advance

I. Personal Property:

I. Future Advances - §9-323(b) A SI is subordinate to the rights of a person that becomes a lien creditor to the extent that the SI secures an advance made more than 45 days AFTER the person becomes a lien creditor UNLESS:

I. §9-323(b)(1) – The advance was made WITHOUT knowledge of the lien; OR

I. §9-323(b)(2) – The advance was made (even with knowledge of the new lien) pursuant to a commitment entered into without knowledge of the lien.  This is the section that allows SP to continue loaning money to a debtor after the lien creditor is formed based on a former contractual agreement like a revolving line of credit or a “dragnet clause,” which states that all future advances are secured by X property.

I. So any SI made within 45 days of the person’s becoming a lien creditor is automatically SECURED.

I. Non-advances – These occur when the debtor agrees to pay interest and indemnify the lender for various expenses it has incurred (generally for the collection or foreclosure of the collateral upon default).  The UCC codified Uni Imports, Inc. v. Exchange National Bank of Chicago: Nonadvances “relate back to the original agreement” and therefore “have priority over a later judicial lien as long as they were contractually undertaken before the lien attached, even if they did not mature until after attachment.”  See comment 4 to §9-323(b).
I. Real Property:

I. Future Advances (“dragnet clauses”) – In general these are totally enforceable just like for Article 9 personal property.  You must examine the state’s statute which will explain exactly how many days after attachment of a lien the SP has to make an advance etc (see above) but the case in the book paralleled §9-323(b).  See Shutz v. Credithrift of America, Inc. page 479.

I. Buyers and Lessees

I. Buyers and Lessees of Non-Inventory Goods

I. Under § 9-317(b), buyers and lessees take subject to perfected SI, and § 9-315(a) provides that the SI continues in the goods sold or leased and in any identifiable proceeds

I. Exception:

I. § 9-317(e) grants purchase money secured parties (PMSI) who have not perfected at the time of the sale or lease a 20-day relation-back period after the buyer or lessee has received delivery in which to perfect

I. Priming – when a second-in-time interest takes precedence over an earlier interest.

I. PMSIs are a great big exception to the general notion of first in time is first in right.  

I. §9-317(e) – PMSI can prime a lien creditor’s interest ONLY if the PMSI comes into existence AND attaches to the collateral BEFORE the creditor obtains its lien against that collateral.

I. If the PMSI attaches first, the holder has a 20 day grace period in which it can PERFECT and thereby defeat a lien that came into existence between the dates of attachment and perfection of the PMSI.

I. Examples:

I. Debtor grants Lender a SI in its equipment to secure loan of 100k on Feb. 1  Debtor violates SI by contracting to sell two pieces of equipment to Buyer on March 1.  Buyer knows nothing of SI and pays 10k at time of contract, and will pay remaining 15k at time of delivery.  Before sale, Lender files FS before sale on March 15.  Buyer pays 15k on April 1 and Debtor delivers equipment.

I. Lender wins because SI perfected within the 20 day window

I. Same as above, but Debtor delivered equipment to Buyer and remaining balance paid on March 10.  Prior to final payment Buyer search record and found no FS.

I. Buyer in better position to trump Lender 

I. Buyers and Lessees of Inventory Goods

I. The Buyer-in-the-Ordinary-Course Exception: UCC §9-320(a) – in general, if you are a consumer buying from a business you are not expected to search and you get the item free and clear of encumbrances.

I. The ordinary course of business – the purchase must be in the ordinary course of the seller’s business – NOT THE BUYER’S BUSINESS.  §1-201(9).

I. The buyer’s knowledge – buyer is protected even if they are aware of the SI in the collateral at the time of purchase!

I. SI Created by the seller – the buyer only takes free and clear of SI that were created by a security agreement that the seller of the collateral took part in.  So if you are a third party buyer from a seller that bought collateral that was not free and clear, you will not take it free and clear!!

I. The Farm Products Exception – The UCC affords no protection to purchasers of farm products.  But the Federal Food Security Act does.

I. When does a buyer become a buyer? – only a buyer that takes possession of the goods or has a right to recover the goods from the seller under Article 2 may be a buyer in ordinary course of business.  §1-201(9).

I. Sale of goods in the possession of the secured party – The SP does not have to give the goods to a buyer in the ordinary course of business if it is in possession of the goods.  A buyer is prevented from taking free and clears of a SI if the collateral is in the possession of the SP.  §§9-320(e) and 9-317(b).

I. The Buyer-Not-in-the-Ordinary-Course Exception: UCC §§9-323(d) and (e) and 9-317(b) – generally these unauthorized buyers must search the article 9 filing system b/c they do NOT take free and clear but take subject to any perfected SI in the collateral.  Any SI that are NOT perfected are subordinate.  (Note: remember any future advances.)

I. The Consumer-to-Consumer-Sale Exception: UCC §9-320(b) – aka the “Garage Sale Exception” – If the goods in the hands of the seller was consumer goods and also is in the hands of the buyer, then the buyer takes free and clear of automatically perfected PMSI.  BUT – if the SP filed a financing statement, the buyer does NOT take free and clear but takes subject to the security interest!!

I. Example:

I. Retail sells to Consumer 1 --> then to Consumer 2

I. § 320(b) comes into play when the Consumer 1 sells to Consumer 2

I. Even if Best Buy takes the TV back from Consumer 2, then Consumer 2 still has rights against Consumer 1

I. Double-Debtors – § 9-325
I. Example:

I. D1 grants SI to Creditor 1 (2003)

I. D2 grants SI to Creditor 2 (2004)

I. Who has rights in the collateral?

I. Creditor 1 will have priority

I. Solution:

I. Creditor 2 could have investigated the source of the equipment and discovered Creditor 1's filing before making an advance against the equipment, whereas Creditor 1 had no reason to search the filings against someone other than its debtor, D1.

I. Rights to Payment

I. Scope of Article 9

I. Rights to payment include accounts, payment intangibles, chattel paper and instruments

I. Scope of Article 9 - § 9-109(a)
I. § 9-109(a) (1) a transaction, regardless of its form, that creates a security interest in personal property or fixtures by contract;

I. § 9-109(a) (2) a sale of accounts, chattel paper, payment intangibles, or promissory note

I. Article 9 applies to security interests in personal property and not to outright transfers (e.g. sales and leases of good are Article 2, not 9)

I. Reordering of Rights to Payment in Article 9

I. The New Definitions

I. Chattel Paper:

I. Tangible § 9-102(a)(78); Electronic § 9-102(a)(31)
I. “Chattel paper" consists of a monetary obligation together with a security interest in or a lease of specific goods if the obligation and security interest or lease is evidenced by "a record or records."

I. General Intangible § 9-102(a)(42): 

I. “General intangible" means any personal property, including things in action, other than accounts, chattel paper, commercial tort claims, deposit accounts, documents, goods, instruments, investment property, letter-of-credit rights, letters of credit, money, and oil, gas, or other minerals before extraction. The term includes payment intangibles and software.

I. Payment Intangible § 9-102(a)(61):

I. "Payment intangible" means a general intangible under which the account debtor's principal obligation is a monetary obligation

I. Bank loan is an example

I. Breach of contract or tort is NOT an example

I. Promissory Note § 9-102(a)(65):

I. "Promissory note" means an instrument that evidences a promise to pay a monetary obligation, does not evidence an order to pay, and does not contain an acknowledgment by a bank that the bank has received for deposit a sum of money or funds

II. Priority: Purchasers of Intangibles

II. Sale of Rights to Payment

II. § 9-109(a)(3) extends Article 9 to cover the sale of payment intangibles 

II. § 9-309(3) provides that sales of promissory notes are also automatically perfected

II. This area of law is in a state of flux, look to pp. 160-164 for more discussion

II. Accounts and General Intangibles 

II. Priority in Proceeds

II. General Rule: accounts and general intangibles can be perfected only by filing § 9-310(a); possession is not a means of possession for intangibles such as these

II. Priority

II. Determined by the first to file and perfect rule § 9-322(a)
II. Only way to perfect in an account is by filing a financing statement, which will put all the third parties on notice 

II. PMSI can be created only in goods and software, and not in accounts § 9-103 and Comment 2 to § 9-324 

II. Section § 9-309(2) Exceptions 

II. Essentially, unsophisticated parties that do not deal with the UCC will not have their SI invalidated if they tried to comply

II. Exception as to when someone must file

II. If it falls under this exception then the interest is perfected

II. Only applies to an assignment of an account

II. Comment 4 to § 9-309(2): “Paragraph (2) expands upon former Section § 9-302(1)(e) by affording automatic perfection to certain assignments of payment intangibles as well as accounts. The purpose of paragraph (2) is to save from ex post facto invalidation casual or isolated assignments--assignments which no one would think of filing”

III. Priority: Purchasers of Chattel Paper and Instruments

III. Introduction
III. Tangible § 9-102(a)(78); Electronic § 9-102(a)(31) are the two types of papers

III. Two requirements

III. Some type of monetary obligation (e.g. Promissory note) 

III. SI securing the obligation 

III. Generated by the sale of goods

III. Difference between this and an account is there is a physical document in chattel paper but not an account

III. Sale of inventory commonly results in chattel paper

III. Common type of chattel paper:

III. Lease

III. Purchase money security agreement PMSI

III. Look to § 9-330 for dealing with chattel paper and instrument priority
III. § 9-330 (a) - Purchaser's priority: security interest claimed merely as proceeds
III. § 9-330 (b) - Purchaser's priority: other security interests
III. General Requirements of § 9-330
III. (1) merely as proceeds 

III. (2) good faith and ordinary COB

III. (3) New value

III. (4) Possession of CP

III. (5) No indication of assignment

III. Look at the § 9-330 rule as more as an exception to the "first to file, first in priority rule" rather than the majority rule of what happens

III. Policy rationales for 9-330

III. Creates a fluidity in the credit market

III. Fosters an economic good (liquidate receivables and have cash on hand)

III. Bank 1 need not be harmed if they do their job right

III. Merely As Proceeds
III. Whether subsection (a) or (b) of § 9-330 applies depends on whether the chattel paper is claimed “merely as proceeds of inventory” or “other than merely as proceeds of inventory” 
III. The distinction is very difficult to understand
III. Example: GMAC finances the new car inventory of a Dealer.  GM takes a SI, perfected by filing, in the inventory and proceeds.  When Dealer sells a car it must account to GMAC for the amount loaned against the car.  If the car is not sold within 90 days then the Dealer must account for it at the end of the period.
III. Illustration 1: Dealer sells car to Buyer who pays 20% down and signs installment contract to pay balance of the price (20k) plus a finance charge in 36 months.  Dealer has SI in the car. Dealer sells and delivers possession of contract to Finance for 20k in cash.  Finance buys these contracts in OCB and is aware of GMAC’s procedures.  Dealer deposits 20k in general account and fails to account to GMAC.GMAC did not restrict cash proceeds.
III. Finance will win this one, and GMAC is in the best position to prevent Finance from getting priority 

III. Even though Finance knows GMAC is financing the cars with an SI, the simple knowledge of Finance of floor financing does not mean they know about the SI GMAC has

III. Look to pg 190 for a more in-depth discussion 
III. Instruments 
III. Instruments include not only negotiable instruments (§ 9-104(a) and (b)), but also other written promises to pay money that are, in effect, treated similarly in the market place

III. Almost identical to the rules for chattel paper

III. 2 fundamental differences - § 9-330(d)
III. No requirement that the purchaser give new value or ordinary COB requirement

III. Nothing about Article 9 can frustrate a Holder in Due Course

III. Purchaser of instrument prevails if:

III. They give value

III. Take possession of the instrument in good faith

III. Have no knowledge that the purchase violates the rights of the SP (mere existence of a SI by an SP does not constitute knowledge, the party would have to know that the SP’s SI would be violated)

IV. Cash Proceeds

(1) Two ways to look at it

a. Cash (physical money)

b. Account (money held in a bank account)

(2) How to Perfect

a. Must perfect in the collateral where the proceeds come from 

b. Look to § 9-312(b)(3)

(3) Priority does not follow cash proceeds and are free of claims an SP may have to them 

(4) Example:

a. Every time seller sells a TV they must put the cash into a deposit account

b. The seller then uses the funds to pay off another debtor

c. No additional rights because the account is like a cash proceed

d. If the bank and seller had a joint account, it might be different 

(5) § 9-104(b)
a. A secured party that has satisfied subsection (a) has control, even if the debtor retains the right to direct the disposition of funds from the deposit account.
(6) Bank has the control of the account, but not necessarily over the cash itself

(7) Transferees of Funds Under § 9-332
a. § 9-332(a) [Transferee of money.] A transferee of money takes the money free of a security interest unless the transferee acts in collusion with the debtor in violating the rights of the secured party.
b. § 9-332(b) [Transferee of funds from deposit account.] A transferee of funds from a deposit account takes the funds free of a security interest in the deposit account unless the transferee acts in collusion with the debtor in violating the rights of the secured party.
c. Example:

i. If Depositor withdraws currency from a deposit account in which proceeds are deposited that are subject to a SI and transfers it to another person, § 9-332(a) protects the transferee against the claim of the SP

ii. If Depositor draws a check on such a deposit account in favor of another person, § 9-332(b)  protects the payee who receives the funds

(8) Problems on pg 214

a. SPB takes free of the security interest, there was no collusion

b. SPB does not take because there was collusion 

V. Fixtures

(1) Article 9 applies only to personal property, not real property

a. All traditional methods of perfecting apply 

(2) Definition of a fixture § 9-102(a)(41)
(3) Question is when does something become a fixture?

a. § 9-604(c)

b. To have priority in the fixture, one must have rights and priority in the real property

c. Fixtures are goods under Article 9

(4) § 9-334(c)
a. Baseline Rule: Bank owner of property has priority (c), unless (d)-(h) exceptions 

(5) § 9-334 (d) and (e)(1)

a. (d) 20 days to file a security interest

b. (e)(1) first to file rule

(6) Priority of Article 9 Fixture Filings – these are authorized by Article 9 to be filed in the real estate recording system.  §§9-102(a)(40), 9-501(a)(1)(B), and 9-502(b).  Priority of these is governed by §9-334.  The rank in the order in which they are recorded in the real estate recording system.  §§9-334(c) and 9-334(e)(1).
a. Priority in Fixtures Incorporated During Construction – this occurs when the debtor signs a security agreement allowing a fixture to be collateral.  The collateral is something that will be part of the finished real estate project – like hot water heaters.  

i. The construction mortgage has priority over the Art. 9 SI b/c the holder of the construction mortgage (the bank) can prevent the fixture SP from removing the collateral from the building.  §9-604(c).

ii. The construction lien will likely have priority over the fixture SP b/c its priority dates back to the commencement of construction.  The fixture filing only has priority as of the date it was FILED.  §9-334(h).
iii. Even if the fixture filing is PMSI, it is still SUBORDINATE to the mortgage!! §9-334(h) and (d).
iv. If the fixture SP files after the recording of the construction mortgage, it has not way to prime priority over them.

v. If all of this is unacceptable to the fixture SP, they can seek the mortgagee’s consent to a security interest.  §9-334(f)(1).
b. Priority in Fixtures Incorporated Without Construction – these are purchases that are NOT part of a construction project.  There are two EXCEPTIONS TO THE RULES ABOVE:

i. The fixture filer will have priority over the mortgages if the debtor has the right under the mortgages to remove the fixtures.

ii. The fixture filing will have priority over the mortgages if the SI is a PMSI in goods AFFIXED AFTER THE MORTGAGE IS IN PLACE AND IS MADE NO LATER THAN 20 DAYS AFTER THE GOODS BECOME FIXTURES.  §9-334(d).

1. The fixture SP has the right to remove the fixture from the property if the SI in the fixture has priority over the owners and encumbrances of the real estate.  §9-604(c). 

VI. Enforcement: Repossession

VI. Cumulative Remedies

VI. § 9-601(c) permits SP to recover debt through all possible means and engage in multi diverse acts of repossession

VI. Comment 5: the SP must act in good faith

VI. Can pursue repossession of the collateral and other means

VI. If there is an act of default, it does not matter that the debtor will lose more than the collateral itself (e.g. lobster pots left out at sea and the boat is repossessed)

VI. Actions to take

VI. Look to the contract of the parties

VI. Only then, look to Article 9

VI. Two main paths of help

VI. (1) Judicial action and judgment § 9-601(a)
VI. Expensive and time-consuming

VI. (2) Self-Help

VI. Creditor can purchase collateral if sheriff or state is selling it, but not if they are selling it

VI. Do not need to get the courts involved

VI. Limited to those items that are identified as collateral

VI. Cheap and fast

VI. Repossession

VI. Self-Help Repossession

VI. Two kinds of situations for Extra-judicial recovery § 9-609(b) and (c)
VI. (1) Tangible piece of property that can be repossessed

VI. (2) Collection of Rights (§ 9-607)

VI. Two prototypic cases

VI. Under § 9-610 the secured party may make a commercially reasonable sale of collateral consisting of goods at either a public or private sale; and under § 9-615, apply the proceeds of the sale to satisfaction of the obligation secured by the security interest, with any surplus going to the debtor

VI. Commercially reasonable manner under § 9-607 to collect the amount owing by notifying the account debtor to make payments to the SP

VI. § 9-609(b) - Broad rules regarding sales

VI. Provides limits on the self-help remedies

VI. Breach of Peace

VI. § 9-609(b) - cannot breach the peace

VI. Any kind of notice by the debtor that they object 

VI. Lying  (fraud) - General rule courts do not look kindly upon this

VI. Misrepresentation or fraud

VI. Will side with the debtor

VI. With the sheriff

VI. Even if they just sit there and not actively participate, this is still not allowed

VI. Trickery is not fraud and is allowed 

VI. Unattended car

VI. Public place = fine

VI. Private property = gray area 

VI. Trespassing on commercial better than residential

VI. Locked v. unlocked space

VI. General matter, the SP to avoid breach of the peace needs the cooperation of the debtor

VI. Debtor cannot waive the breach of the peace 

VI. Consent prior to the repossession can sometimes be given

VII. Enforcement: Disposition of Collateral 

VII. § 9-610(a) allows the foreclosing creditor to ‘sell, lease, license or otherwise dispose” of the collateral

VII. Notification Before Disposition

VII. UCC does not require creditors to inform debtors of their intentions until they decide to foreclose on the collateral or to accept it in satisfaction of the debt

VII. § 9-611(b) and (c)  – if the SP chooses to foreclose in an extra-judicial sale then they “shall send a reasonable authenticated notification of disposition” to the debtor and any secondary obligor 

VII. Information contained in the notifications must meet these statutes:

VII. § 9-613 and § 9-614
VII. Debtor Redemption

VII. § 9-623 Up to the point of foreclosure, the debtor can tender the full payment on the good to the SP and get the collateral back

VII. Once foreclosure has taken place then all chance of redemption is gone

VII. Timeline

VII. § 9-612(a) - must be reasonable time

VII. § 9-612(b) - safe harbor (not consumer goods), but applies to SP seeking to dispose of collateral 

VII. If you meet it then reasonable, but not complying does not mean you were not reasonable (usually 10 days is a good time for reasonableness)

VII. Waiver § 9-624(a)
VII. Waiver of right to notification before disposition 

VII. Commercially Reasonable Disposition §9-610
VII. Secured party has a baseline right to dispose of collateral that he/she has repossessed, but must be done in a commercially reasonable manner.

VII. §9-627 – price is the main factor (a) provides a qualifier; (b) usual manner or at a recognized market and at price current at recognized market (general guidelines gist of which are seller acted within norms of a particular market); whether disposition should have been public or private; time and place of sale; length of time the collateral was held prior to disposition; selling parts or collateral as a whole, §9-610, comment 4 – clean the collateral up a bit to affect sale price; method of advertising, appropriate level of advertising.

VII. Safe Harbor Provision - §9-627(b)(3)
VII. A disposition is commercially reasonable if it is in “in conformity with reasonable commercial practices among dealers in the type of property that was the subject of the disposition”

VII. Three different kinds of foreclosure

VII. (1) Acceptance of collateral for partial or full satisfaction §§ 9-620, 621, 622  (strict foreclosure - without sale)

VII. Can sell the collateral at any time without any encumbrances

VII. (2) Collection on the collateral (intangible)

VII. (3) Disposition (want to recover cash proceeds)

VII. This will be the focus, e.g. the selling of the collateral 

VII. Two types of sale

VII. Public

VII. §9-610 (comment 7) - definition of a public sale

VII. Private

VII. Involves a backroom mode of sale and negotiation 

VII. Might need to look at commercial reasonableness based on the type of collateral and what would qualify as proper

VII. Two implications for public v. private

VII. (1) choice effects the notification requirements 

(2) SP can purchase at public sale, but usually not at a private sale
I. Perfection by Possession – 9-310(b)(6) allows parties to secured parties to perfect their security interest by taking possession of the goods, certificated securities, instruments(promissory notes), and documents of title. Both attachment and perfection occur when a secured party takes possession of the collateral pursuant to the agreement.

A. Possession by Agent – Commercial affairs are so large that many organizations must act through agents, possession by the agent of the secured party on the secured parties behalf has perfected the security agreement. 

i) Example : In re Rolain:  The attorney for the debtor acted as an agent for the Secured Party, debtor tried to argue after the fact that his attorney could not act as secured parties agent but SP and debtors lawyer executed a valid agency agreement and the lawyer was forced to uphold his duties as an agent to SP

B. Possession by Bailee – under 9-313 a non-agent third party cannot perfect a security interest for an SP unless the person agrees in an authenticated record to hold possession of the goods for the SP and agrees to the duties and responsibilities for which they holds the property

II. Perfection By Control – perfection of the following types of collateral may be done by control(no public notice is provided to third parties): 

A. deposit accounts (9-104) – control is the exclusive means of perfecting a security interest as original collateral can be obtained three different ways


i) when the secured party is the depository bank at which the account is held

ii) when the D, SP and bank agree in an authenticated record that the bank will comply with SP’s instructions with respect to the account

iii) when the SP becomes the banks customer with respect to the deposit account


B. electronic chattel paper (9-105) - 

C. investment property (9-106) – requires control as specified by 8-106 must be endorsed to the purchaser or in blank or registered by the issuer in the purchasers name


D. letter of credit rights (9-107)- requires the issuer of a letter of credit to consent to the 
assignment of the proceeds of the letter of credit

III. Security Interests in Consumer Goods

A. Consumer transactions under Article 9 – other than some history there are just some random article 9 provisions dealing with consumer protection

i) 9-626(b)- excludes consumers from the rebuttable presumption rule allowing courts that embrace the absolute bar rule to apply it in consumer cases

ii) 9-103(f)- the transformation rule which turns purchase money transactions into non-purchase money transactions to the advantage of consumers in bankruptcy is not abolished for consumer transactions as it is in commercial transactions

B. Perfection of Security interests in Consumer Goods – a purchase money security interest in consumer goods is automatically perfected at the time of attachment, with no requirement of filing. The reasons why are(9-309-(1)):

i) consumer transactions are frequently small so adding the expense of filing would significantly increase the cost to the consumer

ii) consumer transactions are numerous and would burden the filing system

iii) pre-code rules in most states do  not require filing in conditional sale transactions

iv) parties to consumer transactions are less likely to search the records

9-309(1) is relatively insignificant now because of two reasons:

i) some of the most expensive goods such as vehicles, planes and boats are perfected under title laws

ii) most debit and credit cards that the majority of consumers now use are not secured

IV. Choice of Law

A. Location of Debtor Governs Tangible and Intangible Collateral – All states have enacted the same law in this area however a determination has to be made as to whose law governs because of different case law, different amendments that were added at the state level, and although provisions are identical there is no national

i) intangible collateral 9-301 – location of debtor is controlling for all factors because there is no location of intangible property

ii) tangible collateral 9-301 – 

a) by possession the location of the collateral governs for all factors

b) by filing the location of the debtor governs perfection but the location of the collateral governs the effect of possession and priority

B. Location of the debtor – under 9-307(b) a debtor who is an organization is located at its place of business, at its chief executive office if it has more than one place of business, at its residence if the debtor is an individual

C. Goods covered by certificate of title laws – filing is not necessary to perfect items in which certificate of title laws already provide a security interest

D. Change in debtors location – items that fall under certificate of title laws the place where it is titled is the location whose laws rule, if a debtor moves but does not change the title then where it is title governs

V. Leases and Consignments – only used for distinction from security interest

A. Lease – in a lease transaction lessor has a residual interest in the property being leased and is entitled to get the property back at the end of the lease

i) Lease with option to purchase – sometimes a security interest is disguised in this Pg. 326 for an example

ii) Lease without option to purchase or renew – lease with a specific reversionary period

iii)Open end lease – no stated end to the lease

B. Consignment – A merchant takes a vendors product and agrees to sell it, if merchant sells any of the inventory then he pays vendor for what he sold minus a commission, vendor maintains ownership rights of the product until sold by merchant. If vendor were to go bankrupt then the inventory could be reclaimed from the Merchant

VI. Priority


A. First to file rule – generally the first SP to file has priority

B. First to file or first to perfect rule – sometimes there is discretion between these two comment 3 of 9-323 gives better feeling for this

C. Future Advances – a lot of SP’s will use a dragnet clause securing collateral from a previous loan as collateral for the new loan and these dragnet clause are generally enforced example on Pg. 120

D. Coin –o –matic rejected – court found that in order for future advances to be covered by the collateral that a future advances clause must be included in the contract and criticize the coin-o-matic court for not properly understanding the financial markets

E. Purchase money priority (everyone’s favorite yay for PMSI)- PMSI’s has priority over a conflicting security interest, the book gives an example of a secured party that has an all after acquired inventory clause in their agreement but part of the inventory is purchased with the PMSI so the PMSI has top priority on that specific collateral even though the other SP file first

Lots and lots of problems in the PMSI section if interested for examples and what not

Section III for UCC II Outline

VIII. Priority: Lien Creditors, Buyers of Goods, and Lessees

VIII. Lien Creditor

VIII. Generally

VIII. A lien creditor is a creditor “who has acquired a lien on the property involved by attachment, levy, or the like.”  §9-102(a)(52).  The prototypical lien creditor is an unsecured creditor who won a judgment against the debtor, obtained a writ of execution, and then obtained a lien by levying on specific property of the debtor.

VIII. Attachment – legal process in which the plaintiff in litigation obtains a writ and delivers it to a sheriff, marshal, or other law enforcement officer, who then levies on property of the debtor.  This generally occurs before judgment is entered – although in some jurisdictions it is the same as execution.

VIII. Execution – same as above except this occurs AFTER the judgment is entered and the property will be immediately sold instead of being held while a proceeding takes place.

VIII. Four examples of how an unsecured creditor may become a lien creditor:

VIII. Garnishment – a judgment creditor reaches debts owing from a third party to the debtor or property that is in the hands of a third party that belongs to the debtor.

VIII. Recordation of Judgment for Money Damages – recording of a lien in the real property system creating and perfecting a lien against all real property owned by the debtor in the county (and often times later acquired property too).

VIII. Article 9 Recording a Notice of Judgment – this is allowed in some states that have statutes which grant the creditor the right to record a judgment lien in the Article 9 financing statement filing system.

VIII. Trustee in Bankruptcy – has the rights of an hypothetical ideal lien creditor, a lien creditor with no debilitating history or knowledge who obtained a lien on all property of the debtor on the date of the filing of bankruptcy.

VIII. Conflict with An Unperfected Security Interest

VIII. § 9-317(a) - An unperfected security interest is subordinate to the rights of a lien creditor, unless a 9-317(a)(2)(B) exception applies

VIII. Bankruptcy Exception: a trustee in bankruptcy is a lien creditor under § 9-102(a)(52)(C), which allows a trustee in bankruptcy to avoid an unperfected security interest
VIII. Examples:
VIII. SP and Debtor sign a Security Agreement, but SP fails to file a financing statement before Creditor’s judicial lien has attached

VIII. Lien Creditor wins

VIII. Debtor grants SP a non-purchase money SI in collateral and SP files a security agreement and financing statement, Lien Creditor attaches a lien, and then SP advances the money

VIII. SP wins

VIII. § 9-317(a)(2) (Comment 4): “a judicial lien that arises after the security-agreement condition of § 9-203(b)(3) is satisfied and a financing statement is filed, but before the security interest attaches and becomes perfected is subordinate to all advances secured by the security interest, even the first advance”

VIII. Conflict with a Future Advance

VIII. Personal Property:

VIII. Future Advances - §9-323(b) A SI is subordinate to the rights of a person that becomes a lien creditor to the extent that the SI secures an advance made more than 45 days AFTER the person becomes a lien creditor UNLESS:

VIII. §9-323(b)(1) – The advance was made WITHOUT knowledge of the lien; OR

VIII. §9-323(b)(2) – The advance was made (even with knowledge of the new lien) pursuant to a commitment entered into without knowledge of the lien.  This is the section that allows SP to continue loaning money to a debtor after the lien creditor is formed based on a former contractual agreement like a revolving line of credit or a “dragnet clause,” which states that all future advances are secured by X property.

VIII. So any SI made within 45 days of the person’s becoming a lien creditor is automatically SECURED.

VIII. Non-advances – These occur when the debtor agrees to pay interest and indemnify the lender for various expenses it has incurred (generally for the collection or foreclosure of the collateral upon default).  The UCC codified Uni Imports, Inc. v. Exchange National Bank of Chicago: Nonadvances “relate back to the original agreement” and therefore “have priority over a later judicial lien as long as they were contractually undertaken before the lien attached, even if they did not mature until after attachment.”  See comment 4 to §9-323(b).
VIII. Real Property:

VIII. Future Advances (“dragnet clauses”) – In general these are totally enforceable just like for Article 9 personal property.  You must examine the state’s statute which will explain exactly how many days after attachment of a lien the SP has to make an advance etc (see above) but the case in the book paralleled §9-323(b).  See Shutz v. Credithrift of America, Inc. page 479.

VIII. Buyers and Lessees

VIII. Buyers and Lessees of Non-Inventory Goods

VIII. Under § 9-317(b), buyers and lessees take subject to perfected SI, and § 9-315(a) provides that the SI continues in the goods sold or leased and in any identifiable proceeds

VIII. Exception:

VIII. § 9-317(e) grants purchase money secured parties (PMSI) who have not perfected at the time of the sale or lease a 20-day relation-back period after the buyer or lessee has received delivery in which to perfect

VIII. Priming – when a second-in-time interest takes precedence over an earlier interest.

VIII. PMSIs are a great big exception to the general notion of first in time is first in right.  

VIII. §9-317(e) – PMSI can prime a lien creditor’s interest ONLY if the PMSI comes into existence AND attaches to the collateral BEFORE the creditor obtains its lien against that collateral.

VIII. If the PMSI attaches first, the holder has a 20 day grace period in which it can PERFECT and thereby defeat a lien that came into existence between the dates of attachment and perfection of the PMSI.

VIII. Examples:

VIII. Debtor grants Lender a SI in its equipment to secure loan of 100k on Feb. 1  Debtor violates SI by contracting to sell two pieces of equipment to Buyer on March 1.  Buyer knows nothing of SI and pays 10k at time of contract, and will pay remaining 15k at time of delivery.  Before sale, Lender files FS before sale on March 15.  Buyer pays 15k on April 1 and Debtor delivers equipment.

VIII. Lender wins because SI perfected within the 20 day window

VIII. Same as above, but Debtor delivered equipment to Buyer and remaining balance paid on March 10.  Prior to final payment Buyer search record and found no FS.

VIII. Buyer in better position to trump Lender 

VIII. Buyers and Lessees of Inventory Goods

VIII. The Buyer-in-the-Ordinary-Course Exception: UCC §9-320(a) – in general, if you are a consumer buying from a business you are not expected to search and you get the item free and clear of encumbrances.

VIII. The ordinary course of business – the purchase must be in the ordinary course of the seller’s business – NOT THE BUYER’S BUSINESS.  §1-201(9).

VIII. The buyer’s knowledge – buyer is protected even if they are aware of the SI in the collateral at the time of purchase!

VIII. SI Created by the seller – the buyer only takes free and clear of SI that were created by a security agreement that the seller of the collateral took part in.  So if you are a third party buyer from a seller that bought collateral that was not free and clear, you will not take it free and clear!!

VIII. The Farm Products Exception – The UCC affords no protection to purchasers of farm products.  But the Federal Food Security Act does.

VIII. When does a buyer become a buyer? – only a buyer that takes possession of the goods or has a right to recover the goods from the seller under Article 2 may be a buyer in ordinary course of business.  §1-201(9).

VIII. Sale of goods in the possession of the secured party – The SP does not have to give the goods to a buyer in the ordinary course of business if it is in possession of the goods.  A buyer is prevented from taking free and clears of a SI if the collateral is in the possession of the SP.  §§9-320(e) and 9-317(b).

VIII. The Buyer-Not-in-the-Ordinary-Course Exception: UCC §§9-323(d) and (e) and 9-317(b) – generally these unauthorized buyers must search the article 9 filing system b/c they do NOT take free and clear but take subject to any perfected SI in the collateral.  Any SI that are NOT perfected are subordinate.  (Note: remember any future advances.)

VIII. The Consumer-to-Consumer-Sale Exception: UCC §9-320(b) – aka the “Garage Sale Exception” – If the goods in the hands of the seller was consumer goods and also is in the hands of the buyer, then the buyer takes free and clear of automatically perfected PMSI.  BUT – if the SP filed a financing statement, the buyer does NOT take free and clear but takes subject to the security interest!!

VIII. Example:

VIII. Retail sells to Consumer 1 --> then to Consumer 2

VIII. § 320(b) comes into play when the Consumer 1 sells to Consumer 2

VIII. Even if Best Buy takes the TV back from Consumer 2, then Consumer 2 still has rights against Consumer 1

VIII. Double-Debtors – § 9-325
VIII. Example:

VIII. D1 grants SI to Creditor 1 (2003)

VIII. D2 grants SI to Creditor 2 (2004)

VIII. Who has rights in the collateral?

VIII. Creditor 1 will have priority

VIII. Solution:

VIII. Creditor 2 could have investigated the source of the equipment and discovered Creditor 1's filing before making an advance against the equipment, whereas Creditor 1 had no reason to search the filings against someone other than its debtor, D1.

VIII. Rights to Payment

VIII. Scope of Article 9

VIII. Rights to payment include accounts, payment intangibles, chattel paper and instruments

VIII. Scope of Article 9 - § 9-109(a)
VIII. § 9-109(a) (1) a transaction, regardless of its form, that creates a security interest in personal property or fixtures by contract;

VIII. § 9-109(a) (2) a sale of accounts, chattel paper, payment intangibles, or promissory note

VIII. Article 9 applies to security interests in personal property and not to outright transfers (e.g. sales and leases of good are Article 2, not 9)

VIII. Reordering of Rights to Payment in Article 9

VIII. The New Definitions

VIII. Chattel Paper:

VIII. Tangible § 9-102(a)(78); Electronic § 9-102(a)(31)
VIII. “Chattel paper" consists of a monetary obligation together with a security interest in or a lease of specific goods if the obligation and security interest or lease is evidenced by "a record or records."

VIII. General Intangible § 9-102(a)(42): 

VIII. “General intangible" means any personal property, including things in action, other than accounts, chattel paper, commercial tort claims, deposit accounts, documents, goods, instruments, investment property, letter-of-credit rights, letters of credit, money, and oil, gas, or other minerals before extraction. The term includes payment intangibles and software.

VIII. Payment Intangible § 9-102(a)(61):

VIII. "Payment intangible" means a general intangible under which the account debtor's principal obligation is a monetary obligation

VIII. Bank loan is an example

VIII. Breach of contract or tort is NOT an example

VIII. Promissory Note § 9-102(a)(65):

VIII. "Promissory note" means an instrument that evidences a promise to pay a monetary obligation, does not evidence an order to pay, and does not contain an acknowledgment by a bank that the bank has received for deposit a sum of money or funds

IX. Priority: Purchasers of Intangibles

IX. Sale of Rights to Payment

IX. § 9-109(a)(3) extends Article 9 to cover the sale of payment intangibles 

IX. § 9-309(3) provides that sales of promissory notes are also automatically perfected

IX. This area of law is in a state of flux, look to pp. 160-164 for more discussion

IX. Accounts and General Intangibles 

IX. Priority in Proceeds

IX. General Rule: accounts and general intangibles can be perfected only by filing § 9-310(a); possession is not a means of possession for intangibles such as these

IX. Priority

IX. Determined by the first to file and perfect rule § 9-322(a)
IX. Only way to perfect in an account is by filing a financing statement, which will put all the third parties on notice 

IX. PMSI can be created only in goods and software, and not in accounts § 9-103 and Comment 2 to § 9-324 

IX. Section § 9-309(2) Exceptions 

IX. Essentially, unsophisticated parties that do not deal with the UCC will not have their SI invalidated if they tried to comply

IX. Exception as to when someone must file

IX. If it falls under this exception then the interest is perfected

IX. Only applies to an assignment of an account

IX. Comment 4 to § 9-309(2): “Paragraph (2) expands upon former Section § 9-302(1)(e) by affording automatic perfection to certain assignments of payment intangibles as well as accounts. The purpose of paragraph (2) is to save from ex post facto invalidation casual or isolated assignments--assignments which no one would think of filing”

X. Priority: Purchasers of Chattel Paper and Instruments

X. Introduction
X. Tangible § 9-102(a)(78); Electronic § 9-102(a)(31) are the two types of papers

X. Two requirements

X. Some type of monetary obligation (e.g. Promissory note) 

X. SI securing the obligation 

X. Generated by the sale of goods

X. Difference between this and an account is there is a physical document in chattel paper but not an account

X. Sale of inventory commonly results in chattel paper

X. Common type of chattel paper:

X. Lease

X. Purchase money security agreement PMSI

X. Look to § 9-330 for dealing with chattel paper and instrument priority
X. § 9-330 (a) - Purchaser's priority: security interest claimed merely as proceeds
X. § 9-330 (b) - Purchaser's priority: other security interests
X. General Requirements of § 9-330
X. (1) merely as proceeds 

X. (2) good faith and ordinary COB

X. (3) New value

X. (4) Possession of CP

X. (5) No indication of assignment

X. Look at the § 9-330 rule as more as an exception to the "first to file, first in priority rule" rather than the majority rule of what happens

X. Policy rationales for 9-330

X. Creates a fluidity in the credit market

X. Fosters an economic good (liquidate receivables and have cash on hand)

X. Bank 1 need not be harmed if they do their job right

X. Merely As Proceeds
X. Whether subsection (a) or (b) of § 9-330 applies depends on whether the chattel paper is claimed “merely as proceeds of inventory” or “other than merely as proceeds of inventory” 
X. The distinction is very difficult to understand
X. Example: GMAC finances the new car inventory of a Dealer.  GM takes a SI, perfected by filing, in the inventory and proceeds.  When Dealer sells a car it must account to GMAC for the amount loaned against the car.  If the car is not sold within 90 days then the Dealer must account for it at the end of the period.
X. Illustration 1: Dealer sells car to Buyer who pays 20% down and signs installment contract to pay balance of the price (20k) plus a finance charge in 36 months.  Dealer has SI in the car. Dealer sells and delivers possession of contract to Finance for 20k in cash.  Finance buys these contracts in OCB and is aware of GMAC’s procedures.  Dealer deposits 20k in general account and fails to account to GMAC.GMAC did not restrict cash proceeds.
X. Finance will win this one, and GMAC is in the best position to prevent Finance from getting priority 

X. Even though Finance knows GMAC is financing the cars with an SI, the simple knowledge of Finance of floor financing does not mean they know about the SI GMAC has

X. Look to pg 190 for a more in-depth discussion 
X. Instruments 
X. Instruments include not only negotiable instruments (§ 9-104(a) and (b)), but also other written promises to pay money that are, in effect, treated similarly in the market place

X. Almost identical to the rules for chattel paper

X. 2 fundamental differences - § 9-330(d)
X. No requirement that the purchaser give new value or ordinary COB requirement

X. Nothing about Article 9 can frustrate a Holder in Due Course

X. Purchaser of instrument prevails if:

X. They give value

X. Take possession of the instrument in good faith

X. Have no knowledge that the purchase violates the rights of the SP (mere existence of a SI by an SP does not constitute knowledge, the party would have to know that the SP’s SI would be violated)

XI. Cash Proceeds

(9) Two ways to look at it

a. Cash (physical money)

b. Account (money held in a bank account)

(10) How to Perfect

a. Must perfect in the collateral where the proceeds come from 

b. Look to § 9-312(b)(3)

(11) Priority does not follow cash proceeds and are free of claims an SP may have to them 

(12) Example:

a. Every time seller sells a TV they must put the cash into a deposit account

b. The seller then uses the funds to pay off another debtor

c. No additional rights because the account is like a cash proceed

d. If the bank and seller had a joint account, it might be different 

(13) § 9-104(b)
a. A secured party that has satisfied subsection (a) has control, even if the debtor retains the right to direct the disposition of funds from the deposit account.
(14) Bank has the control of the account, but not necessarily over the cash itself

(15) Transferees of Funds Under § 9-332
a. § 9-332(a) [Transferee of money.] A transferee of money takes the money free of a security interest unless the transferee acts in collusion with the debtor in violating the rights of the secured party.
b. § 9-332(b) [Transferee of funds from deposit account.] A transferee of funds from a deposit account takes the funds free of a security interest in the deposit account unless the transferee acts in collusion with the debtor in violating the rights of the secured party.
c. Example:

i. If Depositor withdraws currency from a deposit account in which proceeds are deposited that are subject to a SI and transfers it to another person, § 9-332(a) protects the transferee against the claim of the SP

ii. If Depositor draws a check on such a deposit account in favor of another person, § 9-332(b)  protects the payee who receives the funds

(16) Problems on pg 214

a. SPB takes free of the security interest, there was no collusion

b. SPB does not take because there was collusion 

XII. Fixtures

(7) Article 9 applies only to personal property, not real property

a. All traditional methods of perfecting apply 

(8) Definition of a fixture § 9-102(a)(41)
(9) Question is when does something become a fixture?

a. § 9-604(c)

b. To have priority in the fixture, one must have rights and priority in the real property

c. Fixtures are goods under Article 9

(10) § 9-334(c)
a. Baseline Rule: Bank owner of property has priority (c), unless (d)-(h) exceptions 

(11) § 9-334 (d) and (e)(1)

a. (d) 20 days to file a security interest

b. (e)(1) first to file rule

(12) Priority of Article 9 Fixture Filings – these are authorized by Article 9 to be filed in the real estate recording system.  §§9-102(a)(40), 9-501(a)(1)(B), and 9-502(b).  Priority of these is governed by §9-334.  The rank in the order in which they are recorded in the real estate recording system.  §§9-334(c) and 9-334(e)(1).
a. Priority in Fixtures Incorporated During Construction – this occurs when the debtor signs a security agreement allowing a fixture to be collateral.  The collateral is something that will be part of the finished real estate project – like hot water heaters.  

i. The construction mortgage has priority over the Art. 9 SI b/c the holder of the construction mortgage (the bank) can prevent the fixture SP from removing the collateral from the building.  §9-604(c).

ii. The construction lien will likely have priority over the fixture SP b/c its priority dates back to the commencement of construction.  The fixture filing only has priority as of the date it was FILED.  §9-334(h).
iii. Even if the fixture filing is PMSI, it is still SUBORDINATE to the mortgage!! §9-334(h) and (d).
iv. If the fixture SP files after the recording of the construction mortgage, it has not way to prime priority over them.

v. If all of this is unacceptable to the fixture SP, they can seek the mortgagee’s consent to a security interest.  §9-334(f)(1).
b. Priority in Fixtures Incorporated Without Construction – these are purchases that are NOT part of a construction project.  There are two EXCEPTIONS TO THE RULES ABOVE:

i. The fixture filer will have priority over the mortgages if the debtor has the right under the mortgages to remove the fixtures.

ii. The fixture filing will have priority over the mortgages if the SI is a PMSI in goods AFFIXED AFTER THE MORTGAGE IS IN PLACE AND IS MADE NO LATER THAN 20 DAYS AFTER THE GOODS BECOME FIXTURES.  §9-334(d).

1. The fixture SP has the right to remove the fixture from the property if the SI in the fixture has priority over the owners and encumbrances of the real estate.  §9-604(c). 

XIII. Enforcement: Repossession

XIII. Cumulative Remedies

XIII. § 9-601(c) permits SP to recover debt through all possible means and engage in multi diverse acts of repossession
XIII. Comment 5: the SP must act in good faith
XIII. Can pursue repossession of the collateral and other means

XIII. If there is an act of default, it does not matter that the debtor will lose more than the collateral itself (e.g. lobster pots left out at sea and the boat is repossessed)

XIII. Actions to take

XIII. Look to the contract of the parties

XIII. Only then, look to Article 9

XIII. Two main paths of help

XIII. (1) Judicial action and judgment § 9-601(a)
XIII. Expensive and time-consuming

XIII. (2) Self-Help

XIII. Creditor can purchase collateral if sheriff or state is selling it, but not if they are selling it

XIII. Do not need to get the courts involved

XIII. Limited to those items that are identified as collateral

XIII. Cheap and fast

XIII. Repossession

XIII. Self-Help Repossession

XIII. Two kinds of situations for Extra-judicial recovery § 9-609(b) and (c)
XIII. (1) Tangible piece of property that can be repossessed

XIII. (2) Collection of Rights (§ 9-607)

XIII. Two prototypic cases

XIII. Under § 9-610 the secured party may make a commercially reasonable sale of collateral consisting of goods at either a public or private sale; and under § 9-615, apply the proceeds of the sale to satisfaction of the obligation secured by the security interest, with any surplus going to the debtor

XIII. Commercially reasonable manner under § 9-607 to collect the amount owing by notifying the account debtor to make payments to the SP

XIII. § 9-609(b) - Broad rules regarding sales

XIII. Provides limits on the self-help remedies

XIII. Breach of Peace

XIII. § 9-609(b) - cannot breach the peace

XIII. Any kind of notice by the debtor that they object 

XIII. Lying  (fraud) - General rule courts do not look kindly upon this

XIII. Misrepresentation or fraud

XIII. Will side with the debtor

XIII. With the sheriff

XIII. Even if they just sit there and not actively participate, this is still not allowed

XIII. Trickery is not fraud and is allowed 

XIII. Unattended car

XIII. Public place = fine

XIII. Private property = gray area 

XIII. Trespassing on commercial better than residential

XIII. Locked v. unlocked space

XIII. General matter, the SP to avoid breach of the peace needs the cooperation of the debtor

XIII. Debtor cannot waive the breach of the peace 

XIII. Consent prior to the repossession can sometimes be given

XIV. Enforcement: Disposition of Collateral 

XIV. § 9-610(a) allows the foreclosing creditor to ‘sell, lease, license or otherwise dispose” of the collateral

XIV. Notification Before Disposition

XIV. UCC does not require creditors to inform debtors of their intentions until they decide to foreclose on the collateral or to accept it in satisfaction of the debt

XIV. § 9-611(b) and (c)  – if the SP chooses to foreclose in an extra-judicial sale then they “shall send a reasonable authenticated notification of disposition” to the debtor and any secondary obligor 

XIV. Information contained in the notifications must meet these statutes:

XIV. § 9-613 and § 9-614
XIV. Debtor Redemption

XIV. § 9-623 Up to the point of foreclosure, the debtor can tender the full payment on the good to the SP and get the collateral back

XIV. Once foreclosure has taken place then all chance of redemption is gone

XIV. Timeline

XIV. § 9-612(a) - must be reasonable time

XIV. § 9-612(b) - safe harbor (not consumer goods), but applies to SP seeking to dispose of collateral 

XIV. If you meet it then reasonable, but not complying does not mean you were not reasonable (usually 10 days is a good time for reasonableness)

XIV. Waiver § 9-624(a)
XIV. Waiver of right to notification before disposition 

XIV. Commercially Reasonable Disposition §9-610
XIV. Secured party has a baseline right to dispose of collateral that he/she has repossessed, but must be done in a commercially reasonable manner.

XIV. §9-627 – price is the main factor (a) provides a qualifier; (b) usual manner or at a recognized market and at price current at recognized market (general guidelines gist of which are seller acted within norms of a particular market); whether disposition should have been public or private; time and place of sale; length of time the collateral was held prior to disposition; selling parts or collateral as a whole, §9-610, comment 4 – clean the collateral up a bit to affect sale price; method of advertising, appropriate level of advertising.

XIV. Safe Harbor Provision - §9-627(b)(3)
XIV. A disposition is commercially reasonable if it is in “in conformity with reasonable commercial practices among dealers in the type of property that was the subject of the disposition”

XIV. Three different kinds of foreclosure

XIV. (1) Acceptance of collateral for partial or full satisfaction §§ 9-620, 621, 622  (strict foreclosure - without sale)

XIV. Can sell the collateral at any time without any encumbrances

XIV. (2) Collection on the collateral (intangible)

XIV. (3) Disposition (want to recover cash proceeds)

XIV. This will be the focus, e.g. the selling of the collateral 

XIV. Two types of sale

XIV. Public

XIV. §9-610 (comment 7) - definition of a public sale

XIV. Private

XIV. Involves a backroom mode of sale and negotiation 

XIV. Might need to look at commercial reasonableness based on the type of collateral and what would qualify as proper

XIV. Two implications for public v. private

XIV. (1) choice effects the notification requirements 

(2) SP can purchase at public sale, but usually not at a private sale

